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Gift  Enterprise   8292 

GIFTS  8291 

GIRLS'  INDUSTRIAL  HOME  8306 

Glove-fighting  8308 

Glucose  8308 

GOD  8308 

Gold  Coin   8309 

Good  Behavior  8309 

Good  Character   8300 

Good  Conscience   8309 

Good  Consideration   8300 

GOOD  FAITH   8300 

Good-faith  purchases   8312 

GOOD-WILL  8311 

Goods  and  Chattels  8310 

Goods  Sold  and  Delivered  8310 

GOVERNHEI4T  8310 
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GOVERNMENTAI.  AGENCIES   8310 

GOVERNMENTAL  POWERS   8319 

Government  Bonds   8324 

Government  Lands   8324 

GOVERNOR  8323 

Grace,  Days  of  8320 

GRADE  8320 

Grade  Crossings   8330 

Graded  Schools   8330 

Grade  of  Offense  8330 

Grade,  Pave,  Widen,  etc  8330 

Graft,  Grafting  8330 

GRAIN,  ETC  8331 

Grammatical  Construction   8332 

GRAND  ARMY   8332 

GRAND  JURY   8331 

Grand  Larceny   8342 

Grandchildren  8342 

Grantee  8342 

Grantors  8842 

GRANTS  8341 

GRATUITIES  8360 

Gratuitous  Bailment   8361 

Gravel-roads  8361 

Grave-robbing  8861 

Gravestone  8361 

Graveyards  8361 

GREENBACKS  8361 

Grog-shops  8361 

GROSS  8861 

GROSS  IMMORALITY   8362 

Grosa  Neglect  of  Duty  8352 

(iroBs  N^ligence   8352 

GROSS  RECEIPTS   8352 

Ground  of  Action  8352 

GROUND.RENT  8363 

Grounds  for  Attachment  8364 

Grounds  of  Divorce  8364 

Grouse  8364 

Growing  Crops  8364 

GUARANTY  8353 

Guaranty  Company   8373 

Guaranty  Credit   8374 

Guaranty  Insurance   8374 

Guard,  Ohio  National  8374 

GUARDIAN  AD  LITEM  8373 

GUARDIAN  AND  WARD  8881 

Guarding  Machinery   8420 

GUESSING  CONTESTS   8420 

GUILTY  8480 

Guilty  Knowledge  8481 

Gunpowder  8431 

Guns  8431 

Gutters,  Curbing,  etc  8432 

GYMNASIITM  8432 

Gymnast  8482 

HABEAS  CORPUS  8431 

HABENDUM  CLAUSE  8466 

Habere  Facias   8466 
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Habitation  B456 

HABITS  8456 

Habits  of  iDSured  8466 

HABITUAL  CRIMINAL  8457 

Habitual  Criminal  Act  8458 

HABITUAL  DRUNKARDS   8458 

Habitual  Offender   8459 

HACKS,    HAGKMEN,  HACKSTAND, 

ETC  8469 

Half-blood  8460 

Hallucination  8460 

HAMILTON  COUNTY   8460 

HAMLET  8461 

Hand  of  Another  8462 

HANDWRITING  8462 

Harboring  CriminalB   8463 

HARBORING  THIEF   8463 

Harboring  Wife  8463 

Hard  Bargains   8463 

Hard  Labor   8463 

Harmlera  Error   8463 

Harvest  Home  Festival  8463 

HAWKERS  AND  PEDDLERS  8463 

Hawking  8464 

HAY,  STRAW,  BTa  8464 

Hazard  8466 

Hazardous  Occupation  8466 

Hazardous  Risks  8466 

Head  of  Family  8466 

HEALTH  8465 

Health  Board  8481 

Health  Insurance   8481 

Health  Officer  8481 

Healtii,  SUte  Board  of  8481 

HEARINGS  8481 

Hearsay  8482 

HEAT  AND  POWER  8482 

Heat  of  Passion  8483 

Height  of  Fence  8483 

Heir-at-law  8483 

HEIRLOOMS.  ETC  8484 

HEIRS  8483 

Heirs,  Expectant  and  Reversioners  8491 

Heirs  of  the  Body  8491 

Hendley  Law   8491 

HEREDITAMENTS  8492 

HERON  8492 

Hidden  Dangers   8492 

High  Exptosives   8492 

HIGH  SCHOOLS   8498 

Highest  Bidders   8493 

Highroads  8493 

HIGHWAY-CROSSINGS  8498 

Highway  Robbery   8493 

HIGHWAYS  8498 

Hindering  Creditors   8495 

HIRING  8495 

Historical  Books  8496 

Historical  Facta  8496 

HISTORY  8496 
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Hocking  Canal  8496 

Hogs  8496 

Hoists  8496 

HOLDER  8496 

Holder  for  Security  8497 

Holding  Out   8497 

Holding  Over   8497 

HOLIDAYS  8497 

HOLMES  COUNTY   8498 

Home  8498 

Home  for  Soldiers  8498 

Home,  Girls*  Industrial  8498 

Home  of  the  Friendless  8498 

Home,  Ohio  Soldiers'  and  Sailors*  8498 

Home,  Ohio  Soldiers'  and  Sailors'  Or- 
phans'  8498 

Home-rule  Charter*   8498 

Homes,  Children's  8499 

Homestead  SfiOO 

HOMICIDE  8499 

Honor,  Acceptance  for  8543 

Honor,  Payment  for  8543 

Hope  8543 

Horse-railway  8543 

HORSE  8543 

HORSE-STEALma  8546 

HOSPITAL  8548 

Hospital  Association*  8SS0 

Hospital  for  Insane   .8550 

Hospital,  Longview   8550 

Hospital,  Municip^   8550 

Hostile  Possession   ...8650 

Hostile  Witness  8550 

Hotel  8550 

Hours  of  Lal>or  8550 

Housebreaking  8550 

HOUSEHOLD  GOODS  8660 

House  of  Assignation  8562 

House  of  Correction  8562 

HOUSE  OF  ILL  FAME  8661 

House  of  Prostitution  ..8658 

HOUSE  OF  REFUGE  8567 

House  of  Representatives  8560 

House  of  Worship  8560 

Houses,  School  8660 

HOWLAND  ACT   8660 

Huckster  8560 

HUMANE  SOCIETY   8560 

Human  Life   8662 

Humiliation  8562 

HUNTING  8562 

HUSBAND  AND  WIFE  8661 

Hydrant*  8662 

HYDRAULIC  COMPANIES   8652 

Hydraalie  Rights   8653 

Hypotheoation  8663 

Hypotlwsis  8663 

Hypothetical  Opinion  8654 

Hypothetical  Questim*  8654 

HYSTERICS  8664 
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loe-cream  Parlor  8663 

Idem  Sonani   8653 

Identification  8653 

IDENTITY  8853 

Idoitity  of  Offenses  8656 

Idiot  8666 

Idle  and  Truant  Children  86S6 

Idle  Persona  8656 

IGKORANCE  8656 

Igwnrance  of  Facts  8657 

l^oranoe  of  Iaw  ; . . .  8657 

lU^l  Acts   8657 

Illegal  Arrest   8667 

lU^l  Asseasments   8667 

ILLEGAL  BUSINESS  8667 

Illegal  Conditions   8658 

lU^l  Contracts  6668 

m^l  Fees   8658 

lUegal  Imprisonment  8658 

lUegal  Loan   8658 

Illi«al  Marriage   8658 

Illegal  Sales  8668 

Illegal  Speenlation   8658 

lU^l  Taxes   8668 

Qk«Bl  Votes   8658 

lU^timacy  8658 

nl  Fame   8659 

ILL  FEEUKG   8650 

ILL  REFUTE   T  8659 

in  Treatment  8669 

III  Will   8669 

lUieit  GohabitaUoD   8659 

Illicit  Interoonrte  8669 

lUitera^  8650 

lUusitHis  8659 

Imbedb  8660 

Imitation  8660 

Immaterial  Averments   .8660 

Immaterial  Errors   8660 

Inunaterlal  Bridenee  8660 

Immaterial  Facts   8660 

Immaterial  Issue  8660 

Immemorial  Usage  8660 

Imminence  of  Danger  8660 

Imnuval  Books,  ete.  8660 

Immoral  Conduct   8660 

Immoral  Consideration   8660 

Immoral  Contracts  8660 

Immoral  Habits   .8660 

Immoral  Literatnre   8661 

Immoral  PabUeattons  8661 

Inunovablea  .8661 

Immunity   ■  .8661 

Inununify  from  Suit  8661 

Impairing  Obligation  of  Contracts  8661 

Impaneling  Jary  8661 

Impartial  8661 

Impartial  Trial  8661 

Impeaebing  Evidence  8661 

Impeacbl^  \ntnes8   8661 

IMPEACHMENT  8661 
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Impedimenta  8662 

Imperative  Statutea   8662 

Implementa  of  Labor  and  Trade  8662 

IMPLICATIONS  8662 

Implied  Agency'  8606 

Implied  Amendment   8666 

Implied  Bequests  8660 

Implied  Conditions   8666 

Implied  Contracts  8666 

Implied  Covenants   8666 

Implied  Dedication   8666 

Implied  Deviaea  or  Legaeiea  8666 

Implied  Eaaement  8666 

Implied  Lien   8666 

Implied  Malice   8666 

Implied  Notice   8667 

Implied  or  Quasi-contracts  8667 

Implied  Powera  T  -...8667 

Implied  Promiae   8667 

Implied  Ratification   8667 

Implied  Repeal   8667 

Implied  Suretyship   8667 

Implied  Trusts  8667 

Implied  Waiver  8667 

IMPLIED  WARRANTY  8667 

Importing  Voters   8667 

Imposition  8667 

IMPOSSIBILITY  8668 

Impossible  Conditions  8669 

Impotency  8669 

Impounding  Animals   8660 

Impressions  of  Witaeaaes   8669 

IMPRISONMENT  8660 

IMPRISONMENT  FOR  DEBT  8674 

Improbability  of  Evidence.  867S 

Improper  Parties   8676 

Improper^  Inflaoicing  Jury  8676 

Improved  Road  8675 

Improvement  Bonds   8676 

Improvement  of  Highways  8675 

Improvement  of  Navigation  8675 

IMPROVEMENTS  ...  ,  8676 

Improvements,  Street  8676 

Improving  Roads     8676 

Imputabte  Negligence  8676 

Imputed  8676 

Inactive  Deposit   8676 

Inadequacy  of  Consideration  8676 

Inadequate  Damages   8676 

Inadequate  Remedy  at  Law  8676 

Inadvertence  8676 

INALIENABLE  RIGHTS   8676 

Incapacity  8677 

Ineapacily  to  Sue  8678 

Incendiarism  8678 

INCEST  ..8677 

Inchoate  Dower   8680 

Incidental  Powers  8680 

Incidental  Relief   8680 

Incidents  ^8680 
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INCUNKD-PLAXE  RAILWAYS  8«80 

IncloBure  M81 

INCLUDED  OFFENSES   8M1 

INCOME  8«84 

Incompatible  Offices   8684 

Incompetency  8684 

Incomplete  Contracts  8086 

Inconsistent  Acta   8686 

Inconsistent  Defenses  8685 

Inconsistent  Description   8685 

Inconsistent  Findings  8685 

Inconsistent  Instructions  8685 

Inconsistent  Offices   8685 

IneoBBiBtent  Position  in  Legal  Proceed- 
ing  8685 

Inconsistent  Provisions   8685 

Inconsistent  Statements   8686 

Incontinence  8685 

Incorporation  8686 

INCORPOREAL  HEREDITAMENTS  ..8686 

IncM-ripble  Children   8686 

Increase  in  Value  8686 

Increase  of  Stock  8686 

Increasing  Compensation  8686 

Ineriminating  Answer   8686 

INCUMBRANCES  8686 

In  Custodia  Li^giB  8687 

Indebitatus  Assumpsit  8687 

Indebtedness  8687 

Indecent  Assault  8687 

INDECENT  CONDUCT   8687 

Indeeaiit  Exposure   8687 

INDECENT  LANGUAGE   8687 

INDECENT  PUBLICATIONS  8688 

Ind^nite  Contracts   8688 

Indefinite  Failure  of  Issue  8688 

Indefinite  Pleadings   8688 

INDEMNITY  8688 

Indemnity  Insurance   8693 

Indenture  of  Apprenticeship  8603 

Independent  and  Separable  Contractu. .  .8693 

Indqiendent  Goatractoni  8693 

Independent  Covenants   8693 

Independent  Newspaper  8693 

INDEPEIJDENT  ORDER  OF  ODD  FEL- 
LOWS 8693 

Independent  Sections   8694 

INDETERMINATE   QUOTIENT  VER- 
DICT  8694 

Indeterminate  Sentence   8694 

INDEX  8694 

Indicia  of  Ownership  .8690 

INDICTMENT  8695 

Indigent  8768 

INDIGENT  PRISONER   8758 

Indignities  8760 

Indirect  Evidence   8760 

Indirect  Taxation   8760 

IndispenaaUe  Parties  ■  8760 

Indisputable  Presumptions  8760 

Individual  Banker   8760 
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Individual  Contracts   8760 

Individual  Liability  8760 

Indorsee  8760 

Indorsement  8760 

INDORSERS  8760 

Inducement  8761 

Inducing  Breacb  of  Contracts. ........ .8761 

Inducing  Crime  8761 

Industrial  Home   8761 

Industrial  Policies   8761 

Industrial  Schools   8761 

Inebriate  871^ 

Ineffectual  Appeal   8762 

Ineligible  Candidates   ..876S 

Inevitable  Accident   8762 

Inexperienced  Employes   .8762 

Infamous  Crime   8762 

INFANTS  8761 

Infectious  Diseases  8788 

INFERENCES  8788 

Inferior  Courts   8780 

Infidelity  8780 

Infidels  8789 

INFIRMARY  8789 

Infringements  8792 

INHERITANCE  8792 

Infiuence    8792 

Influencing  Court  8792 

Influencing  Election   8792 

Influencing  L^slation   8792 

Informality  8792 

INFORMATION  8793 

Informati<m  and  Helief  8797 

Informers  8707 

Infringnnent  8708 

Infringement  of  Jury  Trbil  8798 

In  FutuTO  8798 

In  Good  Fttith  8798 

Ingress  and  Egress  8798 

In  Gross   8798 

Inhabitancy  8798 

Inhabitants  of  Admitted  Territory  8798 

Inhabited  Dwelling   8798 

Inheritable  Blood   8708 

Inheritance  8798 

INHERITANCE  TAX   8799 

Inhuman  Treatment   8802 

Initial  Carriers  8802 

INITIALS  8802 

Initiative  and  Referendum  8804 

IN.TUNCrnON  8803 

IXJl'RIES  ;  9013 

Injurious  Words   9015 

Injury  from  Fraud  0016 

Injury  Without  Damage  9016 

Inland  Bills  9016 

Inland  Fishing  District  9016 

In  Loco  Parentis  9016 

Inmates  of  Public  Institutions  9016 

INNKEEPER  ^  9015 

Innocence  Cigkieedby  VjOO^C 
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Innocent  Party  Most  at  Fault  Must  Suf- 


fer  9021 

Innocent  Pnrehaser  S02I 

IKNUBNDO  ,  9021 

In  Pais   9023 

In  Pari  Delicto  9023 

In  Pari  Materia  9023 

IN  PERSONAM   0023 

Inquest  9023 

Inquest  of  Damages  9024 

Inquiry  9024 

Inquiry  of  Damages  0024 

In  Rem   9024 

Insane  Asylums  9024 

Insane  Convict  0024 

Insane  Delusions   0024 

Insane,  Hoapitals  for  9024 

Insane  Paupers   9024 

INSANE,  IMBECILES  AND  IDIOTS. .  .9023 

Insecure  Buildings   9060 

Insecurity  Clause   9060 

INSOLVENCY  9080 

Insolvency  Court  9062 

Insolvent  Commissioner   9062 

Insolvent  Corporation   9062 

Insolvent  Debtors   9063 

Insolvent  Estates   9064 

INSOLVENT  LAWS   9063 

Insolvente  9069 

INSPECTION  9069 

Inspection  and  Admission  of  Documents. 9072 
Inspection  and  Physical  Examination. .  .9072 
Inspection  and  Supervision  of  Public  Of- 
fices  9072 

INSPECTION  LAWS   0071 

INSPECTION  OP  BOOKS,  ETC.  9078 

Inspection  of  Documents  9081 

Inspection  of  Public  Officers  9081 

Inspector  of  Buildings  9081 

Inspector  of  Elections  9082 

Inspector  of  Food  9082 

Inspector  of  Gas-meters  9082 

Inspector  of  Health  9082 

Instellments     0082 

Instigation   9082 

Institutes,  Teachers  9082 

INSTITUTION    FOR  FEEBLE-MIND- 
ED YOUTH  9082 

Institutions,  Correctional  9083 

Institutions  of  Learning  0083 

Institutions,  Penal  9083 

Institutions,  Reformatory  0083 

Instructing  Jury  9083 

Instructing  Servant   9084 

INSTRUCTIONS   9084 

Instructors   9084 

Instruments  for  Counterfeiting  9084 

Instruments  for  Money  9084 

INSTEDMKNTS  IN  WRITING  9083 

Instruments,  Negotiable  9088 

Insulting  Language  0088 
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[NSURABLE  INTEREST  9088 

INSURANCE   9089 

[nsurance  Agents  9888 

Insurance  Fund,  State  9388 

[nsurance.  Superintendent  of  9388 

intemperance   9388 

INTENT  9389 

Intention  9414 

Intention  of  Legislature  9414 

Intention  of  Testator  9414 

intention  to  Return  9414 

Inter  County  Highways  9415 

Intercourse  9415 

Interesse  Termini   9416 

Interest  9416 

INTEREST  AND  USURY  9415 

INTEREST,  CONCERN  OR  SHARE ....  0488 

Interested  Parties   9483 

Interest  in  Contracts   .9483 

'nterest  in  Jmo&b  9483 

NTERFERENCE  WITH  BUSINESS  . .  .9483 

interference  with  Contract  0484 

Interference  with  Justice  9484 

'nterference  with  Officer  9484 

INTERLINEATION  9484 

Interloclcing  Devices   9484 

interlocutory  Costs   9484 

INTERLOCUTORY     DECREES  AND 

JUDGMENTS  948.) 

INTERPLEADER  9485 

interlocutory  Injunction  9486 

Interment  9486 

ntermixture  of  Goods  9486 

Internal  Revenue   9486 

INTERNAL   REVENUE  CERTIFI- 
CATES  9486 

International  Extradition   9486 

International  Law   9486 

Interpolation   .9500 

Interpretation  OSOl 

INTERPRETER  9501 

Interrogatories  9501 

Interruption  9501 

Interstate  Boundaries   9501 

Interstate  Bridge   9501 

Interstate  Comity   9601 

INTERSTATE  COMMERCE   9501 

Interstate  County  Ditch  9S03 

Interstate  Extradition  9503 

Interstate  Railroad  9503 

Interurban  Railroads  9603 

Intervening  Cause  9503 

INTERVENOR  9503 

INTERVENTION  9507 

Inter  Vivos  9509 

[ntestacy  9509 

INTESTATE  9509 

Intestate  Succession   9510 

[NTIMIDATION  ^.9510 

Intoxicated  Perwn  Dign^fetf oyGW!^ 
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EXECUTED  CONTRACTS. 

See  OomsAors. 

EXECUTED  TRUSTS. 

See  OonruoTS. 

EXECUTION  AGAINST 
THE  PERSON. 

See  ABBK8T. 

EXECUTION  AGAINST 
PROPERTY. 

See  ExECFunoN,  Wbit  or. 

EXECUTION  DOCKET. 

See  Glebe  or  Coubt;  Exbcution,  Wbit 

OF. 

EXECUTION  OF  INSTRU- 
MENT. 

For  execution  of  inBtrumentB,  see  also 
Deeds;  Lahslobd  ajtd  Tenant;  Mobtoaqes; 
Nbootiablb  Instbuhbnts;  Wills,  Leqacies 
AND  Devises. 

For   acknowledgment   of   exeeution,  tee 

AOKNOWLEDOICBHT. 

For  execution  of  deeds,  see  Deeds. 

For  evidence  of  acts  diBpenaing  with 
ecution,  see  Evidenoe. 

For  necessity  of  evidence  of  execution  in 
ease  of  ancient  documents,  see  Evidence 

For  evidence  of  execution  by  subscribing 
witnesses,  see  Evidence. 

For  execution  of  leases,  see  IiANDlobd  and 
Tenant. 

For  execution  of  mortgg^s,  see  Mobt- 

OAeSB. 

For  witnesses  to  exeontion,  see  Witnesses 

ATrUB'l'IRQ. 

Aa  ^letween  the  parties  to  an  instrument, 
the  date  raises  a  presumption  of  the  time  of 
oceention,  but  not  against  a  defendant  who 
was  neither  party  nor  privy:  Pugh  t.  ffoIH- 
doy,  3  0.  S.  284,  n  Longsdorf  8  Notes,  28. 

The  beet  and  most  accurate  mode  for  an 
agent  to  adopt  in  signing  a  bill  or  note  for 
his  principal  is  to  sign  the  same  "A.  B., 
by  his  agent  C.  D.,»  or  "A.  B.,  by  C.  D.» 
This  is  not  absolutely  essential,  however,  to 
tiie  validity  of  the  instrument:  Aungst  v. 
Cnqne,  72  0.  S.  551,  IV  Longsdorf's  Notes, 
993. 

Where  an  agent  signs  a  negotiable  in- 
strument without  adding  the  name  of  his 
principal,  the  agent  is  himself  personally 
bound,  although  he  affixes  to  his  signature 

1-e 


the  word  "agetaV:  Aungat  t.  C^vgiw,  72  O. 
a  6S1,  IV  Longidorfs  Notes,  99S. 

An  oSBoa  of  a  corporation  mbscribing  a 
promissozy  note  in  his  own  name  and  affix- 
ing his  official  title,  but  not  signing  the 
corporate  name  of  the  etnnpany,  la  per- 
sonally bound  on  such  instrument:  Aungat 
V.  Cregue,  72  O.  S.  S61,  IV  Longsdorfs 
Notes,  993. 

A  promissory  note  reading  "we  promised 
to  pay"  and  signed  "The  Alcron  White  Sand 
&  Stone  Co.,  L.  K.  Mihills,  Secy,  and  Trees., 
O.  B.  Aungst,  Pres.,"  is  on  its  face  the  note 
of  the  company,  and  not  that  of  Mihills  and 
Aungst,  and  the  latter  are  not  personally 
bound  thereon:  Aungat  v.  Creque,  72  0.  S, 
561,  IV  Longsdorfs  Notes,  093. 

In  an  action  upon  a  promissory  note,  a 
denial  of  its  execution  and  delivery  is  con- 
sistent with  a  separate  ground  of  defense 
that  the  note  is  without  consideration: 
Boooo  V.  Mansfield,  06  O.  S.  121,  IV  Longs- 
dorfs Notes,  900.  See  also  NeootiablB 
Inbtbuhents. 

If,  instead  of  proving  the  execution  of  an 
executor's  bond  by  the-  sureties  by  offering 
a  certified  copy  under  Q.  C,  S  4,  the  orig- 
inal is  offered,  the  signatures  must  be 
proved;  and  a  charge  that  the  bond  produced 
from  the  custody  of  the  probate  court  makes 
a  prima  facie  case  of  its  execution  is  error: 
Tfewberger  v.  Finneg,  17  0.  C.  C.  216,  0 
0.  D.  (NJ*.)  720.   See  also  Bonds,  Suutt. 

An  instrument  purporting  to  be  a  lease 
for  operating  land  for  natural  gas  and  pe- 
troleum, for  a  term  exceeding  three  years, 
having  but  one  attesting  witness,  conveys 
no  interest  in  the  land:  Langmede  v.  Weaver, 
66  O.  S.  17,  IV  Longsdorfs  Notes,  879. 

Where  possession  has  not  been  taken  un- 
der an  oil  and  gas  lease  the  execution  of 
which  was  not  valid,  it  will  not  he  reformed 
in  equity,  nor  enfon»d  against  a  third  per- 
son who  acquires  the  title  to  the  land  by 
conveyance  from  the  owner,  nor  against  the 
tenant  in  possession,  although  both  todc 
subsequent  to  the  record  of  such  defective 
instrument  and  with  knowledge  thereof: 
Langmede  v.  Weaver,  06  0.  S.  17,  TV  Longs- 
dorfs Notes,  879  [disapproving  Oil  Co.  v. 
Snyder,  45  BulL  63].    See  also  On.  and 

OAS. 

Where  an  act  providii^  as  to  the  record 
of  certain  classes  of  leases  is  silent  as  to 
the  mode  of  their  execution,  such  execution 
is  controlled  by  and  must  be  in  aecordanoe 
with  the  reqniremmts  of  the  general  pro- 
visions of  law  in  regard  thereto:  langmede 
V.  Weaver,  65  0.  S.  17.  IV  Longsdorfs 
Notes,  879.  See  also  Landlobd  and  ^^nant. 

Q.  0.,  { 8822,  authorizing  record  of  a 
grant  of  a  right  of  way  to  a  railroad  to 
be  recorded  in  the  record  of  leases,  and 
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maHfig  a  certified  copy  thereof  evidence 
applies  to  a  contact  for  a  right  of  way  ex- 
ecuted before  tiie  passage  of  the  statute: 
XaOteai/  Co.  t.  Aejd>  4  0.  N.  P.  127,  «  O.  D. 
(N.P.)  278. 

A  certified  copy  is  eridenee,  though  the 
record  was  not  made  in  the  books  of  leases, 
but  1^  mistake  is  in  a  bock  of  misoellaneous 
records:  iiailioay  T.  Aetd,  4  O.  N.  P.  127. 
8  0.  D.  (K.P.)  278.  See  also  BKxnniNa 
Aon. 

Execution  in  a  legal  Ben  Be  means  signing, 
sealing,  and  delivering.  It  is  the  delivery 
which  completes  the  execution  and  gives 
validity:  Tieman  T.  Fenimore,  17  0.  64S,  I 
LoDgsdorf's  Notes,  827.    See  also  Deeds. 

The  execution  of  a  special  power  to  eon- 
vey  land  \ij  a  public  officer  must  pursue  the 
power  strictly,  or  no  title  is  conveyed: 
Tiffin  T.  Shawhan,  48  O.  S.  178,  IV  Longs- 
dorfs  Notes,  157. 

Under  a  city  ordinance  requiring  the  city 
clerk  to  execute  "a  proper  deed  of  convey- 
ance under  the  onporata  seal  of  the  city" 
for  land  sold  1^  the  city,  a  deed  signed  by 


the  clerk  with  his  private  scroll  seal  and 
his  official  seal  is  ineffectual  to  convey  title: 
Ti^n  V.  Shawhan,  43  0.  S.  178,  IV  Longs- 
dorfs  Notes,  157.    See  also  SpBcmo  Pes- 

POBUANOB, 

Whether  a  city  can  invest  the  clerk  witii 
power  to  execute  a  deed  of  city  property 
may  be  doubted,  considering  that  at  common 
law  corporations  signed  by  their  seal,  and 
that  the  mayor  has  by  Or.  C,  |  4550,  charge 
of  the  city  seal,  the  clerk's  seal,  R.  S.,  1 17d4 
(repealed  06  v.  96;  for  analogous  section  see 
G.  C.  1^82),  being  to  authenticate  and  not 
to  execute  piqwrs:  v.  ShavBham,  43  O. 

8.  178,  IV  Longsdorfs  Notes,  167.   Bee  also 

COBPOBATIONS. 

A  oonv^anoe  defective  in  its  execution 
does  not  pass  any  legal  estate  even  tbough 
duly  recorded:  hangmen  t.  TTeoiwr,  66 
O.  S.  17,  IV  Longsdorfs  Notes,  879. 

The  teller  of  a  bank  can  testify  to  the 
genuineness  of  Uie  president  and  carder's 
signature  to  a  check,  tbough  they  could  have 
been  called  as  witnesses.  It  is  not  secondary 
evidence:  Beat  r.  Btate,  6  0.  6,  I  Longs- 
dorfs Notes,  24L   See  also  EvnmtOB. 


EXECUTION,  WRIT  OF. 

Scope  Note. — Inoludes  eaeecution  agatnat  person  and  property;  classes  of  property  tub- 
jeot  to  eweoution;  priority  of  execution;  methoda  and  order  of  levy;  ita  effect  and  abandon- 
ment;  relief  ttgainat  execution;  aalea  under  execution;  diatribution;  title  acquired  by  pur- 
ohaaer  at  aale  on  eweoution;  coemption  from  eaeoutionj  homestead  law  generally;  and 
ememption  in  lieu  of  homettead.  Eatdnde*  jtulgmenta  and  Itena  generally;  mortgagea  and 
foreclosure. 

Cross  References. 

For  Xh6  effect  on  lien  of  judgment  of  failure  to  issue  a  writ  of  execution  for  more 
than  one  year,  see  Judouent. 

For  the  effect  on  lien  of  judgment  of  failure  to  isBue  a  writ  of  execution  for  five 
years,  see  Judgment. 

For  the  necessity  of  a  writ  of  execution  to  preserve  priority  of  lioi,  see  Judohert. 
For  order  of  sale,  appraisement,  sale,  deed,  eonflrmation,  distribution,  etc.,  see  also 

JVDICIAI.  SaI£8. 

For  sale  of  mortgaged  property  in  foreclosure,  see  JAomOAQMB. 
For  execution  against  the  person,  see  also  Absest. 

For  proceedings  in  aid  of  execution,  see  Fboceedinqs  in  Aid  or  EzEOtmON. 
For  sale  under  writ  of  execution,  see  also  Judicial  Sales. 

For  the  necessity  of  an  actual  seizure  to  a  levy  on  chattels,  see  also  Attachicbnt. 
For  proceedings  supplementary  to  writ  of  execution,  see  Pboceedinos  in  Aid  or  ExB- 

UUTXON. 

For  questions  of  marshalling  liens,  see  Mabshalunq  Assets,  Liens  and  SficimmBB. 
For  assignments  for  the  benefit  of  creditors,  see  Assignments  fob  BBMKm  or  Obed- 
rroBS. 

For  setting  aside  fraudulent  conveyances,  see  Frauddlemt  Contetancbs. 
For  attachment,  see  Attachicent. 

For  the  right  to  dower  as  against  execution,  see  also  Doweb. 

For  sales  by  oecuton  or  administrators,  see  Bxecutobs,  Aduinistbatobs  and  An- 

lONISTBATIOH  or  ESTATES. 

For  a  oeditor's  bOl  in  equity,  see  Cbii>itob*s  Bilu 
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For  questioDB  of  bankruptcy,  we  BAnKBDPTOT. 
For  quesUona  of  amercementj  see  Amebckuint. 
For  costs  on  •xeeution,  see  also  Costs. 

For  executioD  on  a  decree  for  alimony,  see  also  Divoboe,  Alucokt  asd  Custody 

For  stay  of  ocecution  pending  error  proceedings,  see  Ebsob. 
For  rights  of  subrogation,  see  Subbooation. 

For  execution  against  the  curtesy  of  the  husband,  see  also  Cdbxbst. 

For  interference  vith  service  of  a  writ  of  execution,  see  also  CknrmiPT. 

For  injunction  as  a  remedy  against  execution,  see  iNjimonoK. 

For  the  duties  of  specific  orders,  see  Clerk  or  Coubt;  Cokstabia;  Cobohxb;  Shebst. 

For  tfie  right  of  Uie  sheriff  to  have  Interpleader*  see  InTKBFUUiEB. 

For  the  subject  of  liens,  see.Losfs. 


ANALYTICAL  OUTLIHB. 

I.  Definition  and  Nature,  7235. 
n.  Olasses,  7236. 

A.  Against  property,  7236. 

B.  Against  person,  7236. 

C.  For  delivery  of  real  property,  7237. 

nt.  Jndgment  or  Decree  on  which  Execution  may  Lnnie,  7237. 

A.  Execution  on  dormant  judgment,  7237. 

B.  Judgments  of  v^at  courts,  l^S.- 

17.  Exesntion  Against  Property,  7239. 

A.  Property  subject  to  leify  and  sale,  7239. 

1.  Lands,  7239. 

2.  Equitable  estates,  7241. 

3.  Realty  conveyed  in  fraud  of  credit%>rs,  7244. 

4.  Property  devoted  to  public  use,  7244. 

5.  Unassigned  dower,  7245. 

6.  Leaseholds,  7245. 

7.  Devise  subject  to  election,  7246. 

8.  Franchises,  7246. 

9.  Chattels,  7246. 

10.  Partnership  property,  7247. 

11.  Choses  in  action  before  taking  effect,  7247. 

12.  Bailments,  7248. 

13.  Property  in  hands  of  receiver,  7248. 

14.  Property  in  hands  of  sheriff,  7248. 

15.  Proper^  in  hands  of  plaintiff,  7249. 

B.  Form  of  execution,  7249. 

1.  In  general,  7249. 

2.  Endorsement  on  execution,  7251. 
G.  Alias  execution,  7251. 

p.  Foreign  execution,  7253. 

B.  Equality  of  executions,  7254. 

F.  Duty  to  issue  execution,  7256. 

G.  Stay  of  execution,  7257. 

1.  In  what  cases  execution  may  be  stayed,  7257. 

2.  Bond  for  stay,  7259. 

«.  "Who  may  sign,  7259. 
b.  Contents,  7259. 
e.  Effect,  7260. 
d.  Action  upon,  7262, 
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V.  Levy,  7263. 

A.  Scope  and  effect  of  statutory  provisions,  7263. 

B.  Order  of  levy,  7264. 

1.  Personalty,  7264. 

2.  Realty,  7265. 

3.  Partnership  property,  7265. 

C.  Method  of  levy,  7266. 

1.  Personalty,  7266. 

a.  Actual,  7266. 

b.  Constructive,  7267. 

2.  Realty,  7267. 

a.  Actual,  7267. 

b.  Constructive,  7268. 

D.  Excessive  levy,  7268. 

E.  Effect  of  levy,  7269. 

1.  Generally,  7269. 

2.  After  death  of  party,  7270. 

F.  Bight  to  compel  levy,  7270. 

G.  Contempt  as  enforcement  of  levy,  7271. 

H.  Effect  of  leaving  defendant  in  possession  of  property,  7272. 

I.  Abandonment  of  levy,  7273. 

J.  LiahiUiy  for  wrongful  execution  and  levy,  7274. 

VI.   Belief  Against  Esiecutioii  and  Levy,  7275. 

A.  Injunction,  7275. 

B.  Motion  to  discharge,  7275. 

C.  Trial  of  right  of  property,  7276. 

1.  Scope  and  purpose  of  statutory  pro^sions,  7276. 

2.  Junsdietion  of  justice  of  peace,  7277. 

3.  Effect  of  finding,  7277. 

4.  Action  as  bar,  7278. 

5.  Promise  of  indemnity,  7278. 

Vn.  Bond  for  Delivery  of  Goods,  7279. 

Vm.  Betom,  7280. 

A.  Necessity,  7280. 

B.  Contents,  7280. 

C.  Amendments,  7282. 

D.  Correction,  7283. 

E.  Extension  of  time,  7283. 

F.  Effect,  7284. 

IZ,  Appraisement,  7284. 

A.  Scope  and  effect,  7284. 

B.  Who  ma/y  act  as  appraisers,  7285. 

C.  Actual  view,  7285. 

D.  Mistake  and  irregularity,  7286. 

E.  Mortgaged  prop&rty,  7286. 

F.  Description,  7286. 

G.  Objection  to  appraisement,  7286. 

H.  Sale  without  appraisement,  7287. 

I.  Sale  under  several  levies,  7287. 
J.  Return,  7288. 

K.  Omission  of  appraisement,  7288. 
L.  Other  questions,  7288. 
M.  Filing  copy  with  clerk,  7288. 
N.  Fees  of  appraisers,  7289. 
0.  Be-appraisement,  7289. 
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X.  Satiifaotioii  without  Sale^  7289. 

XL  NotiM  of  8a2e,  7290. 

A.  Personalty,  7290. 

B.  Bedlty,  7290. 

1.  In  what  newspaper,  7290. 

2.  Effect  of  publication,  7290. 

3.  Time  of  commencement  of  notiee,  7291. 

4.  Same  day  of  week,  7291. 

5.  Mistake  in  advertisement,  7291. 

6.  Effect  of  non-compliance  with  statute,  7292. 

xn.  Sale  on  Execution,  7292. 

A.  In  general,  7292. 

B.  Time,  7293. 

C.  Terms,  7293, 

D.  Bid,  7293. 

E.  Private  sale,  7293. 

Xm  Uability  for  Purehase-numey,  7294. 

XIV.   Oonflrmation,  7296. 

A.  Necessity,  7296, 

B.  Discretionary  power  of  court,  7296. 

C.  Grounds  for  refusal  to  confirm,  7296. 

1.  Defect  in  advertisement,  7296. 

2.  Prevention  of  competition  in  bidding,  7297. 

3.  Sale  for  less  than  minimum  price,  7297. 

4.  Redemption  by  debtors,  7297. 

5.  Mistake  in  description,  7297. 

D.  Motion  to  confirm  and  hearing,  7298. 
B.  Effect  of  confirmaiion,  7298. 

F.  Review,  7299. 

XV.   Setting  Sale  Aside,  7300. 
XVl   Sale,  7300. 

A.  Order  of  sale,  7300. 

1.  From  what  court  to  issue,  7300. 

2.  Mistake  and  irregularity,  7301. 

3.  Construction  of  order,  7301. 

4.  Real  property,  7302. 

a.  Subdivision,  7302. 

b.  Undivided  interest,  7302. 

5.  Personal  property,  7302. 

6.  Determination  of  liens,  7303. 

7.  Perishable  goods,  7304. 

B.  Sale  for  cash,  7304. 

C.  Deposit  of  money,  7304. 

D.  Time  of  sale,  7304. 

E.  Death  of  defendant,  7304. 

F.  Sale  to  appraiser,  7304. 

XVU.   Distribution,  7306. 

XViU.  Taxes  and  Assessments,  7308. 

A.  In  general,  7308. 

B.  Delinquent  taxes,  7309. 

C.  On  partitum,  7309. 

D.  Street  assessments,  7310, 

E.  Failure  of  sheriff  to  pay,  7310. 

F.  Payment  hy  mortgagee,  7310. 
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XIX.  Deed,  7310. 

A.  Grantor,  7310. 

B.  Description,  7311. 

C.  Nature  of  estate,  7311. 

D.  Recital  of  authority,  7311. 

E.  Execution  and  acknowledgmentf  7312.  ^ 

F.  Revenue  stamp,  7312. 

a.  When  deed  takes  effect,  7312. 
H.  Reformation,  7312. 

XX.  Bi£^te  and  Title  of  Pnrchaier,  7313. 

A.  In  general,  7313. 

B.  Interest  of  parties  arqvired  by  purchaser,  7314. 

C.  Interests  of  persons  not  parties,  7315. 

D.  Effect  of  irregularities,  7316. 

E.  Caveat  emptor,  7316. 

P.  Right  to  rents  and  profits,  7317. 

G.  Right  to  possession,  7317. 

H.  Subrogation,  7317. 

I.  Other  questions,  7318. 

J.  Rights  in  case  of  invalid  sale,  7318. 
K.  Effect  of  reversal  of  judgment,  7320. 

XXL  Liability  of  Shoriff  for  Purchase-moneyi  7322. 

XXn.  Index  to  Ezecntion  Docket,  7324. 

XXm.  Trial  Docket,  7324. 

XXIV.  Exemptton  fktnn  Execntion,  7324. 

A.  Purpose  and  scope  of  statutory  provisions,  7324. 

B.  Benefidaa-y  insurance  funds,  7326. 

C.  Exemption  to  head  of  family  and  widow,  7328. 

1.  Person  who  has  family,  7328. 

2.  Widow,  7328. 

3.  Who  may  take  advantage  of  exemption  laws,  7329. 

4.  What  property  is  exempt,  7330. 

a.  Wearing-apparel,  7330. 

b.  Provisions,  7330. 

c.  Household  furniture,  7330. 

d.  Personal  earnings,  7331. 

aa.  In  ordinary  actions,  7331. 
bb.  In  actions  for  necessaries,  7332. 

e.  Other  qaestions,  7334. 

D.  Selection,  7335. 

E.  Waiver  of  exemption,  7336. 

P.  Exemptions  to  certain  occupations,  7336, 

G.  Claims  against  which  exemptions  do  not  apply,  7337. 

H.  Setoff,  7338. 
1  AUmony,  7339. 
J.  Appeal,  7339. 

K.  Law  controlling,  7339. 

XXV.  Homestead,  7340. 

A.  Definition,  7340. 

B.  Scope  and  purpose,  7340. 

C.  Who  is  entitled  to  homestead,  7341. 

1.  Husband  and  wife  living  together,  7341. 

2.  Widow,  7342. 
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3.  Widower,  7343. 

4.  Family  of  decedent,  7344^ 

5.  N(m-resideDt8,  7344. 

D.  Nature  of  Homestead,  7344. 

1.  Wliat  estate  constitutes  homestead,  7344. 

2.  When  homestead  may  be  acquired,  7346. 

3.  How  homestead  may  be  lost,  7346. 

4.  When  homestead  may  be  claimed,  7348. 

5.  Effect  of  homestead,  7348. 

6.  Mortgaged  realty,  7348. 

7.  Partition,  7349. 

8.  Homestead  belonging  to  sponae,  7349. 

E.  Demand  by  wife,  7350. 
P.  Law  controUinff,  7350. 

0.  Assignment  for  benefit  of  creditors,  7350. 
H.  Other  questions,  7351. 

1.  Method  of  aUowing  homestead,  7351. 
J.  Effect  of  allowing  homestead,  7352. 


XXVi.  Anowanoe  in  Case  of  Lien  Paramount  to  EomAstead,  7353. 


A.  Who  may  claim,  7353. 

1.  Head  of  family,  7353. 

2.  Wife,  7353. 

3.  Husband,  7353. 

4.  Widow,  7354. 

5.  Assignor  for  benefit  of  creditors,  7355. 

6.  Personal  privilege,  7356, 

B.  Time  to  claim,  7356. 

C.  Date  of  marriage,  7356. 

1.  After  levy,  7356. 

2.  After  attachment,  7357. 

3.  Before  sale,  7357. 

D.  When  rights  fixed,  7357. 

E.  Property  exempt,  7357. 

1.  Undivided  interest,  7357. 

2.  Proceeds  of  personalty,  7357. 

3.  Insurance  money,  7357. 

4.  Rents  of  mortgaged  realty,  7358. 
P.  Against  whai  claims,  7358. 

1.  Fraudulent  mortgage,  7358. 

2.  Fraudulent  transfer,  7358. 

3.  Mortage,  7359. 

4.  Executor's  sale,  7360. 

5.  Garnishment,  7361. 

6.  Proceedings  in  equity,  7361. 

7.  Labor-claims,  7361. 

G.  Adjudication  of  claims,  7861, 

H.  Enforcement,  7362. 
1.  Presumptions,  7362. 

J.  Abandonment  and  waiver,  7362. 
K.  Retroactive  effect  of  statute,  7363. 


XXVli.  Allowance  in  Lien  of  Homestead,  7363. 


A.  Construction  of  statutory  provisions,  7363. 

B.  Scope  and  effect  of  statuttH'y  provisions,  7363. 

C.  Prior  legislation,  7363. 
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D.  Property  exempt,  7364. 

1.  Personal  property,  7364. 

2.  Pension  money,  7364. 

E.  Who  may  claim  exemption,  7365. 

1.  Husband  and  wife  living  together,  7365. 

a.  Actual  cohabitation,  7365. 

b.  Separation,  7365. 

2.  Residents,  7366. 

a.  Removal,  7366. 

b.  Non-residents,  7366. 
8.  Widower,  etc.,  7366. 

4.  Widow,  7367. 

a.  Without  family,  7367. 

b.  Widow  of  assignor,  7367. 

5.  Divorced  woman,  7367. 

6.  Not  the  owner  of  a  homestead,  7367. 

a.  Ownership,  7367. 

aa.  By  either,  7367. 

bb.  Undivided  interest  owned  by  wife,  7368. 

b.  Removal,  7368. 

c.  Mortgage,  7368. 

7.  Partnership,  7368. 

a.  Before  dissolution,  7368. 

b.  After  dissolution,  7369. 

8.  Assignor  for  benefit  of  creditor,  7369. 

F.  Date  of  determination,  7370. 

G.  Proceedings  in  which  exemption  may  he  claimed,  7370. 

1.  Partition,  7370. 

2.  Assignment  for  benefit  of  creditors,  7371. 

3.  Administrator's  sale,  7373. 

4.  Attachment,  7374. 

5.  Bankruptcy,  7374. 

6.  Proceedings  against  a  boat,  7375. 

H.  Against  whai  claims  enforcihle,  7375. 

1.  Judgment  lien,  7375. 

2.  Mortgage,  7375. 

3.  Executor's  sale,  7376. 

4.  Set-oflF,  7376. 

5.  Garnishment,  7376. 

I.  Necessaries,  7377. 

J,  Time  to  claim,  7377. 

K.  Form  of  demand,  7379. 

L.  Nature  of  the  interest,  7379. 

M.  Necessity  of  selection,  7380. 

N.  Successive  exemptions,  7380. 

0.  Procedure,  7381. 

P.  Waiver,  7383. 

Q.  Presumptions,  7385. 

XXVnL  Execntion  Against  Person,  7385.  . 

A.  Issuing  execution,  7385. 

B.  Discharge,  7386. 

C.  Prison  hounds,  7386. 
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D.  Liability  of  sheriff,  7387. 
£.  Privilege  from  arrest,  7388. 

1.  Purpose  of  etatutory  provisions,  7388. 

2.  "Who  are  exempt,  7388. 

a.  Members  of  general  assembly,  7338. 

b.  Suitors,  7388. 

aa.  Non-residents  of  stBte,  7388. 
bb.  Non-residents  of  county,  73B9. 

3.  Effect  of  violation  of  privilege,  7390. 


1.   DBFINrnON  AND  NATURE. 

An  exeention  ii  the  obtaining  of  actual 
potfCflSion  of  any  thing  acquired  by  judg- 
ment of  law.  The  right  to  ^cecution  follows 
erery  final  Judgment:  Darbjf  T.  Comm,  9  O. 
14ft,  I  LongadorPa  Notes.  471. 

An  order  of  sale  issued  In  «  proeeeding  to 
foreclose  a  mortgage  Is  not  an  aecution 
within  the  purview  of  O.  C,  1 11710:  Brown 

Iiummee  Oo^  6  O.  0.  0.  62,  3  O.  a  D. 
380. 

Orders  of  sale  issued  on  decrees  of  chan- 
cery, either  final  or  interlocutory,  are  exe- 
cutions. In  Ohio,  sales  of  real  estate  under 
decrees  are  to  be  conducted  as  upon  execu- 
tion at  law:  Harland  v.  Jieweombe,  2  0.  C. 
C.  330,  1  O.  C.  D.  514. 

An  execution  can  not  be  Issued  upon  an 
oral  judgment:  Wiley  v.  Letois,  4  O.  N.  P. 
Slfi;  eub  nomine,  Willey  v.  Lewis,  6  0.  D. 
(N.P.)  242;  WiUey  v.  Lewis,  23  BuU.  104. 

A  party  who  Is  entitled  to  an  execution 
on  a  judgment  may,  by  mandamus,  compel 
tha  e^k  of  the  court  to  issue  the  writ,  if 
he  refuses  to  do  so  after  a  legal  demand 
therefor:  State,  ea  rel.,  v.  Eager,  3  O.  C.  C. 
681,  2  O.  C.  D.  335. 

An  execution  issued  to  any  constable  of 
either  of  two  townships,  though  not  strictly 
in  accordance  with  statutes,  is  not  therefore 
Toid:  Lyon  v.  FiMh,  20  0.  100,  I  Longsdorfs 
Notes,  808. 

A  town  marshal  who  acts  as  constable 
makes  himself  liable  for  the  debt  if  he  leave 
the  property  in  the  possession  of  the  judg- 
ment debtor  and  it  is  removed:  State,  ex 
rel,  T.  PfOSert  14  0.  64S,  I  Longsdorfs  Notes, 
687. 

Real  estate  la  another  eonnty  which  is  not 
part  of  a  tract  in  this  county  can  not  he 
declared  by  the  decree  subject  to  a  lien  for 
alimony,  and  if  Hie  decree  does  so  declare, 
and  a  sale  Is  had  ther«ander,  the  sale  can 
not  be  sustained  aa  an  execution  sale,  for  a 
fUri  faeiaa  runs  against  chattels,  and  in 
defanlt  thereof  against  real  estate  general^ 
and  not  ■peelfleally.  Hence,  no  title  is  ae- 
qnired:  WHmot  v.  Cole,  10  Dee.  Rep.  777. 
23  BtdL  389.  See  also  DiT<nci,  Alxhont 
aud  Ccstoot  or  Chiliskh. 


n.  CLASSES. 
A.   AoAHTflT  Pbopebtt. 

Orders  of  sale  Issued  on  decrees  of  chan- 
cery, either  final  or  interlocutory,  are  exe- 
cutions. In  Ohio,  sales  of  real  estate  under 
decrees  are  to  be  conducted  as  upon  execu- 
tion at  law:  Sarltmd  v.  yetccomhe,  2  0.  C. 
C.  330,  1  O.  C.  D.  614. 

Paragraph  1  of  O.  C,  {  11654,  does  not 
make  an  order  of  sale  the  same  as  an  execu- 
tion for  all  purposes,  as  under  O.  C,  }  11710: 
Brown  v.  Inettrance  Oo^  6  0.  0.  0.  62,  3  0. 
C.  D.  360. 

Where  a  sale  is  made  and  confirmed  pen- 
dente lite,  leaving  undetermined  the  liens  of 
parties  claiming  them,  such  parties  may 
bring  suit  In  error  to  reverse  such  sale: 
Harland  v.  Neweomhe,  2  O.  0.  0.  330,  1  0. 
C.  D.  614. 

The  satiafaotlott  or  dormancy  of  a  judg- 
ment are  the  only  contingencies  under  which 
a  judgment  lien  created  under  favor  of  G. 
C,  1 11666,  ceases  to  exist  against  the  real 
estate  of  the  debtor.  The  effect  of  satisfac- 
tion or  dormancy  1*  to  relieve  the  land  of 
the  judgment  debtor,  both  in  the  county 
wherein  the  Judgment  was  rendered  and  in 
those  into  which  it  has  been  extended  by  the 
issuing  and  levying  of  a  foreign  execution: 
Steel  V.  KatzenmeyeTf  6  0.  0.  0.  (N.8.)  26, 
16  0.  G.  D.  400.    See  also  Jxn»iaifT. 

B.  Aoahtbt  Pkbson. 

A  decree  for  alimony  is  a  debt  collectible 
by  execution:  Caff  man  v.  Finney,  65  0.8.61, 
IV  Longsdorfs  Notes,  880;  Cota-ad  V.  Ever- 
icK,  50  O.  8.  476,  lY  Longsdorfs  Notes,  608; 
Moore  v.  Rittenhou»9t  16  0.  S.  310,  II  Longs- 
dorfs Notes,  730. 

The  plaintiff  ought  not  to  have  a  more 
summary  remedy  than  their  own  creditor 
had.  A  justice's  order  to  a  garnishee  to  pay 
into  court  can  not  be  enforced  by  execution, 
but  only  by  action:  Rice  v.  Whttney,  12  O. 
S.  358,  II  Longsdorfs  Notes,  668. 

Unless,  perhaps  where  he  admits  the  debt: 
Martin  T.  OayU,  12  Dec.  Rep.  66,  2  D.  8S; 
Mill  Co.  V.  Fanger,  8  Dec  Rep.  71.  5  BuU. 
441.   See  also  ATrACHMENT. 
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0.  Fen  DnOTnz  or  Bbal  FBOPBrrT. 

Tlie  iheriff  most  pat  the  plaintiff  in  peace- 
able poeaeuion  of  real  estate  under  writ  of 
habere  faoUu,  in  condition  in  which  he  finds 
it.  He  is  not  required  to  remove  a  wall 
standing  on  the  land:  Breunng  Co.  T.  MO' 
Ovire,  8  0.  N.  P.  800,  11  0.  D.  (N.P.)  343. 

A  purchaser  at  a  sheriff's  or  a  master's 
■ale  under  a  decree  of  foreclosure  is  entitled 
in  the  same  action  to  an  equitable  writ  of 
execution,  to  put  him  in  possession  as  against 
defendants  or  those  who  have  come  into  pos- 
session under  defendant's  pendente  lite:  Tet- 
terltQch  Jfeyer,  10  Dee.  Rep.  212,  19  BulL 
221. 


in.  JDDQHBNT  OB  DECBEB  ON  WHICH 
EXECUTION  HAT  ISSUE. 

A.  ExBounoH  ON  HoauAm  Jjnmaan. 

Execution  issued  on  a  dormant  judgment 
will  be  set  aside  on  motion  and  the  goods 
and  money  levied  restored  to  the  judgment 
debtor;  Lytle  v.  Manufacturing  Co.,  4  O.  459, 
I  Longsdorfs  Notes,  236. 

It  was  queried  but  not  decided  whether  a 
judicial  sale  of  real  estate  upon  process  upon 
a  dormant  judgment  can  be  impeached  on 
that  ground  except  by  a  petition  in  error  to 
reverse  the  order  of  confirmation:  Beaumont 
T,  Herriok,  24  0.  8.  445,  III  Longsdorfs 
Notes,  183. 

Execution  on  dormant  judgment  is  void- 
able, not  void;  a  sale  under  it  will  pass  title: 
Grem  T.  Outrightt  W.  728,  I  Longsdorfs 
Notes,  58. 

An  Ohio  court,  having  jurisdiction  of  the 
parties  to  an  Ohio  judgment  which  has  be- 
come inoperative,  can  enjoin  the  judgment 
creditor  from  proceeding  against  property 
of  the  judgment  debtor  in  such  state:  Mano- 
han  T.  Hart,  2  O.  C.  0.  (N.S.)  606,  14  O.  C. 
D.  527. 

Where  a  Judgment  has  become  dormant 
during  the  pendency  of  a  provisional  injunc- 
tion against  execution  thereon,  the  court  will 
on  dissolution  of  the  injunction,  order  exe- 
cution to  issue  for  the  balance  equitably 
due:  WeUh  T.  Child»,  17  0.  8.  319, 11  Longs- 
dorfs Notes,  836. 

When  the  judgment  debtor  sold  and  con- 
veyed the  land  to  a  purchaser  without  no- 
tice, who  paid  the  purchase  money,  and  the 
judgment  became  dormant  because  of  an  in- 
junction preventing  the  issuing  of  an  execu- 
tion, the  purchaser  toolc  the  land  dlschatged 
of  the  lien:  Tucker  v.  Shade,  2S  O.  S.  SS6, 
III  Longsdorfs  Notes,  238. 

Execution  may  issue  upon  a  judgment 
which  was  formerly  dormant  after  it  has 
been  revived  by  a  conditional  order  of  re- 
vivor and  before  such  conditional  order  has 


been  made  absolute :  Van  Haver  B<]UeiM% 
14  0.  0.  C.  (N.S.)  348. 

When  a  conditional  order  of  revivor  of  a 
dormant  judgment  is  made,  the  judgment  is 
revived  for  all  purposes  for  which  a  judg- 
ment may  he  revived  and  will  sustain  an 
order  of  execution  issued  thereon,  subject 
to  the  condition  that  if  the  judgment  debtor, 
within  a  time  fixed  in  the  order  of  revivor, 
can  show  cause  why  said  judgment  ought 
not  to  have  been  revived,  the  order  of  re- 
vivor will  be  set  aside  i  Ton  Vover  T.  BMo' 
man,  14  0.  0.  a  (N.8.)  848. 

B.  JuDovENTa  or  What  Godbts. 

Federal  courts  have  power  to  enforce  satis- 
faction of  their  judgments  by  execution :  Cor- 
lotn  T.  Benham,  2  O.  S.  36,  I  Longsdorfs 
Notes,  1019. 

In  a  suit  to  foreclose  an  equity  of  redemp- 
tion the  court  may  so  frame  its  decree  as  to 
award  execution  for  the  balance  due  after 
the  proceeds  of  the  sale  of  mortgaged  prem- 
ises have  been  exhausted,  if  it  has  obtained 
jurisdiction  of  the  person  of  the  debtor ;  and 
such  execution  may  issue  on  a  finding  of  the 
amount  due  even  though  no  personal  judg- 
ment has  been  rendered :  Uyert  v.  Hetoitt,  16 
O.  449,  I  Longsdorfs  Notes,  774;  Jfoorv  T. 
Starke,  1  0.  S.  369,  I  Longsdorfs  Notes,  987; 
Maholan  v.  Marihall,  29  0.  B.  611,  III  Longs- 
dorfs Notes,  503;  Oiddinge  v.  Barney,  31 
0.  S.  80,  III  Longsdorfs  Notes,  563. 

It  has  been  held  that  a  decree  In  chancery, 
merely  finding  an  amount  due,  and  subject- 
ing securities  to  be  sold  in  payment,  without 
decreeing  defendant  to  pay  anything,  is 
in  rem,  and  attains  its  whole  object  by  the 
sale,  and  is  not  a  decree  for  the  balance  due, 
nor  can  an  execution  therefor  issue:  Hamil- 
ton  T.  Jeffereon,  13  0.  427,  I  Longsdorfs 
Notes,  646. 

Equity  may  find  an  amount  due  on  fore- 
closure which,  though  not  a  general  lien, 
lilce  a  judgment,  will  be  a  debt  of  record: 
Myen  v.  Eeufitt,  16  O.  449,  I  Longsdorfs 
Notes,  774. 

A  deficiency  judgmmt  against  one  who  baa 
assumed  a  mortgage  dd>t  is  void  and  no 
execution  can  issue  thereon  if  such  promise 
to  assume  and  pay  such  debt  waa  not  al- 
leged in  the  petition  and  if  no  summons 
against  him  issued  on  the  cross-petition  in 
which  such  promise  was  alleged:  Southuiard 
v.  Jameson,  66  0.  S.  290,  IV  Lmgsdorfs 
Notes,  906. 

In  ejectment,  if  an  execution  and  a  sheriff'a 
deed  recite  a  judgment  of  the  common  pleas, 
the  record  of  a  judgment  and  execution  of 
the  supreme  court  must  be  rejected.  Although 
the  case  was  remanded  to  the  common  pleas 
for  eneatlon,  the  Judgment  remaina  that 
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of  the  supreme  court.  The  objection  is  fatal, 
for  this  court  can  not  correct  the  process 
of  another  court:  Bishet  T.  FaU,  W.  59,  I 
Longsdorf 's  Notes,  6. 

After  afBrmance  of  the  judgment  by  the 
supreme  court,  execution  can  be  isaued  with- 
out waiting  for  a  mandate:  Boxcard  v.  Ab- 
bey, 2  Dec  Rep.  64,  I  W.  L.  M.  278. 

A  transcript  of  a  judgment  of  a  justice 
of  the  peace,  which  is  filed  in  the  court  of 
common  pleas,  has  the  same  effect  as  a  Judg- 
ment rendered  in  that  court  at  the  same 
term,  and  executions  issued  on  Bueh  judg- 
ments  are  equal  in  priority:  Baiih  v.  Ackno- 
viteh,  60  O.  S.  488,  IV>  Longsdorf  ■  Notes, 
769  [affirming  Bongh  T.  AofenovitoJ^  86  BulL 
302;  Rough  T.  AOoMvitt^  11  O.  0-  D.  826]. 

In  «B  action  in  attachment  against  a  non- 
resident who  has  not  been  summoned  nor 
altered  his  appearance,  no  valid  judgment 
pemmom  can  be  rendered,  on  which  an 
execution  can  issue  for  the  collection  of  any 
balance  remaining  unpaid  on  the  debt  after 
ediausting  the  attached  property,  nor  which 
ean  operate  as  a  bar  to  a  subsequent  suit 
for  ths  oollection  of  such  balance^  although 
serrice  was  made  by  publication  in  conform- 
ity with  the  statute:  Supply  Oo.  T.  Kom, 
64  0.  S.  422,  IV  Longadorf's  Notes,  874.  See 
also  ATTACHMSafT. 

Past  due  installments  of  alimony  are  in 
l^al  effect  a  judgment  on  which  an  execu- 
tion may  be  issued:  Breen  v.  Breen^  14  O. 
N.  P.  (N.S.)  219. 

The  order  of  maintenance  is  a  judgment 
enforciblfl  by  execution.  The  remedy  on  the 
bond  securing  it  is  merely  eumulatiTe:  Darby 
T.  Canon,  0  O.  140, 1  Longsdorfs  Notes,  471- 
See  also  Bastabdt, 

Execution  may  issue  on  the  judgment  for 
costs  against  defenduit  in  a  criminal  case. 
It  is  in  effect  a  civil  judgment:  SmitK  v. 
Perry,  18  O.  C.  C.  826,  0  0.  C.  D.  778.  See 
also  Cosm 

IV.   EXEOUnON  AGAINST  FBOFEBTY. 
A.  Fbopdtt  SuBJioi  n>  Lett  and  Sux. 
1.  Lands. 

One  in  possession  of  lud  has  such  an  in- 
terest as  may  be  sold  on  execution:  Jfwisr  T. 
WaUaoe,  10  O.  403, 1  Longsdorfs  Notes,  623; 
metrich  T.  FoJk^  40  O.  S.  685,  IV  Longs- 
dorfs Notes,  45. 

D,  owning  a  certificate  from  the  stat^ 
entitling  h^  to  purchase  land,  sold  it  to 
S  for  $3,000,  B  being  surety  for  the  payment, 
and  S  agreed  to  sell  it  to  B,  deliverable 
when  B  paid  D.  B  asmgned  the  agreement 
to  F  and  W,  but  retained  possession  of  the 
land,  with  a  right  to  repurchase  witiiin  a 
year  by  refunding  the  purchase  monsy.  D 


then  got  judgment  against  S  and  B  for  the 
balance  due '  and  levied  on  the  land,  and 
afterwards  sued  on  the  levy,  making  8,  B, 
F  and  W  parties,  and  asking  sale.  It  was 
held  that  the  levy  only  held  B's  interest  as 
it  was  when  the  levy  was  made,  which  was 
possession  with  right  to  buy,  which  expired 
in  a  year:  IHetrich  v.  Folk,  40  0.  S.  636,  IV 
Longadorf's  ^Jotes,  46. 

All  vested  interests  in  lands  or  ten«nents 
may  be  levied  upon  and  sold  upon  execution 
to  pay  d^ts:  Bank  T.  Baiiroadt  62  O.  8.  664, 
IV  Longsdorfs  Notes,  842. 

An  easement  attached  to  a  judgment  ddit- 
or's  land  is  subject  to  the  lien  of  tiie  judg- 
ment as  much  so  as  the  land  and  may  bis 
levied  upon  and  sold  thcrennda':  Morgan  T. 
Maaon,  20  0.  402.  I  Loi«sdorfs  Notes,-916. 

The  vendor's  interest  in  land  before  deed 
is  subject  to  judgment  lien  and  levy  there* 
under  to  extent  of  unpaid  purehaae  numeiy:  - 
Ooggthall  v.  Bank,  63  0.  S.  88,  IV  Longs- 
dorfs Notes,  849. 

The  fre^old  of  husband  in  wife's  lands 
may  be  sold  on  execution:  Oanhy  V.  Portor, 
12  O.  79,  I  Longsdorfs  ^ote8,  597. 

The  words  "lands  and  tenements  of  the 
debtor,"  as  used  in  G.  C.  |  11666,  include 
a  vested  remainder  held  by  the  debtor  under 
legal  title:  Lawrence  v.  Belger,  31  0.  S.  176, 
III  Longsdorfs  Notes,  672. 

Lands  mortgaged  may  be  sold  on  judg- 
ment and  execution  against  the  mortgagor: 
Bank  v.  Bank,  10  O.  71, 1  Longsdorfs  Notes, 
489. 

The  interest  of  devisee  in  lands  under  will 
giving  executor  power  to  sell,  is  subject  to 
a  judgment  lien  the  same  as  other  real 
estate:  Barkman  v.  Sam,  6  O.  N.  P.  608,  6 
O.  D.  (N.P.)  474. 

A  husband's  estate  by  the  curtesy  is  not 
protected  after  the  death  of  hia  wife  by 
the  act  of  March  23,  1866  (S.  &  S.  391)  from 
sale  on  execution  to  pay  his  debts:  Boinl 
V.  Van  Evra,  8  Dec  Rep.  8,  5  Bull.  26. 

After  sale,  confirmation  and  deed,  it  is  too 
late  to  raise  tiie  question  as  to  what  lands 
should  be  first  seized  in  execution:  Boad$ 
V.  Symmea,  1  O.  281, 1  Longsdorfs  Notes,  82. 

Award  of  execution  against  land  up<m  a 
justice's  judgment  is  no  lien  before  levy  un- 
less a  transcript  is  filed :  Babbett  v.  Morgan, 
31  O.  S.  273,  III  Longsdorfs  Notes,  582. 

Award  of  execution  against  land  upon  a 
justices  judgment  is  no  lim  before  levy: 
Jackman  v.  Htdlock,  1  O.  318,  I  Longsdorfs 
Notes,  84. 

An  unacknowledged  five-year  lease  by  a 
husband  and  wife  of  her  farm,  being  void 
as  to  her,  is  not  a  valid  reduo^m  into  pos- 
session of  the  rents  by  him  as  against  her, 
hence,  his  creditors  can  not  reach  tiie  rents. 
Nor  would  a  valid  lease,  unless  the  rsnts 
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be  expressly  payable  to  the  husband,  be  a 
reduction  to  posseaaion:  McLeary  v.  Snider^ 
2  Dec.  Bep.  SO,  1  W.  L.  M.  270. 

A  husband  could  not  encumber  bis  estate 
by  the  curtesy  as  long  as  any  of  the  chil- 
dren survived,  under  the  act  of  1869  (for 
present  statute,  see  G.  C,  §7908),  and  hia 
mortgage  can  not  be  enforce*)  during  that 
time:  Robert  v.  Sliffe,  41  O.  K.  223,  IV 
Longsdorf'a  Notes,  58. 

An  execution  levied  on  the  debtor's  estate 
by  the  curtesy,  vhtle  children  of  the  wife 
survived,  was  valid  prior  to  1884,  although 
it  could  not  be  enforced  during  the  life  of 
any  heir.  But  the  amendment  of  1884,  giv- 
ing such  life  tenant  a  right  to  sell,  enabled 
the  levy  to  be  enforced.  Such  act  does  not 
affect  any  vested  right:  Huliok  T.  Higdm, 
I  0.  C.  C.  332,  1  O.  C.  D.  186. 

A  limit  on  an  estate  by  the  curtesy  that 
it  can  not  be  sold,  encumbered  or  taken  on 
execution  during  the  life  of  any  of  the  chil- 
dren  is  for  the  benefit  of  the  remainder,  and 
the  repeal  of  such  restriction,  in  ISM,  in- 
fringed on  the  vested  rights  of  tiie  ebildren 
and  was  void  as  to  then  ezifting  estates: 
Cameron  v.  Ooehel,  20  O.  0.  0.  268,  11  O. 
C.  D.  118. 

The  provision  that  eurie^  can  not  be  sold 
during  the  life  of  any  of  the  ehildren  ia  lor 
the  children's  benefit.  Such  provision  may 
be  waived  by  than  and  they  therefore  may 
cause  levy  of  execution  under  a  judgment 
owned  1^  them.  This  is  not  a  waiver  in 
favor  of  other  person's  levies.  Accordingly, 
to  protect  all  parties  the  proceeds  of  sale 
under  the  children's  levy  must  be  invested 
and  the  income  paid  to  the  children,  and  if 
the  father  survives  all  the  children  then  the 
principal  can  be  applied  to  the  executions 
of  such  other  persons:  Cameron  T.  Ooebel, 
20  O.  C.  C.  268,  11  0.  a  D.  118.   See  also 

CUBTEST. 

2.   Equitable  Eetaiee. 

A  judgment  does  not  create  a  lien  upon 
the  equitable  estates  of  the  judgment  debtor 
and  they  are  not  subject  to  levy  and  sale: 
Haynea  v.  Baker,  5  0.  S.  253,  II  Longsdorf  s 
Notes,  179;  Oorrell  v.  KeUey,  40  O.  8.  117, 
IV  Longsdorf's  Notes,  10;  Warner  v.  Tork, 
1  0.  C.  C.  (N.S.)  73,  15  O.  C.  D.  310  [af- 
firmed, without  opinion,  York  T.  Warner,  76 
O.  S.  5961. 

Lands  in  which  the  debtor  had  an  equi- 
table interest,  as  by  contract  of  purchase, 
if  without  legal  title  and  without  posses- 
sion, are  not  subject  to  levy,  and  the  pur- 
chaser at  execution  sale  does  not  become  as- 
signee of  the  contract.  Whether  the  rule 
would  apply  if  he  had  possession  was  dia- 
cussed  but  not  decided:  Baynea  T.  Bakeft  6 
0.  S.  263,  n  Longsdorf's  Notes,  170. 


Judgments  against  a  trustee  do  not  create 
liens  upon  estates  held  in  trust  by  such  per- 
son and  does  not  subject  them  to  levy  and 
sale:  Manley  v.  Euni,  1  O.  257,  1  Longsdorf s 
Notes,  77;  Morria  v.  Way,  16  0.  469, 1  Longs- 
dorf's Notes,  776;  WHght  v.  Bank,  59  0.  S. 
80,  IV  Longsdorf'a  Notes,  760. 

An  equity  of  redemption  is  subject  to  the 
judgment  lien,  and  may  be  sold  on  execu- 
tion: Phelpa  V.  Butler,  2  0.  224,  I  Longs- 
dorf'a Notes,  119;  Moore  v.  Atften^toMS,  16 
O.  S.  310,  II  Longsdorf's  Notos,  730. 

Where  a  person  receives  a  note  and  mort- 
gage on  land  here,  and  then  moves  to  New 
Jersey,  and  on  absconding  from  there  in  debt, 
a  creditor  attaches  the  notes  there  and  Hief 
are  sold  and  tne  proceeds  applied  to  the 
debt,  and  the  notes  are  taken  up  by  the 
maker,  and  the  payee  now  seeks  to  fore- 
close the  mortgage.  It  was  held,  no  prop- 
erty in  the  note  and  mortgage  passed  by 
such  seizure  and  sale;  the  eitue  of  the  debt 
was  where  the  maker  resides  and  plaintiff 
can  foreclose.  Nor  can  there  be  any  sub- 
rogation to  the  amount  used  to  pay  plain- 
ti^s  debts  out  of  the  proceeds  of  the  attach- 
ment sale,  for  the  plaintiff  not  being  served 
can  contest  such  debts:  Ouwn  T.  JftUer,  10 
0.  S.  136,  U  Longidorfs  Notes,  421. 

Possessory  rights  are  l^al  rights,  and 
the  right  of  a  person  in  possession  may  be 
levied  and  sold  on  execution,  but  whether 
this  carries  his  equitable  interests  in  addi- 
tion to  possession,  is  not  decided:  Boott  T. 
Douglaaa,  7  O.  (pt.  I)  227,  i  Longsdorf s 
Notes,  376;  Bwrd  v.  £tr(Iond,  8  0.  21,  I 
Longsdorf's  Notes,  408;  Jftner  T.  Wallaoe, 
10  O.  403,  I  Longsdorf's  Notes,  623;  Hun- 
tington V.  Roger;  9  0.  S.  611,  II  Longsdorf  s 
Notes,  305. 

A  judgment  and  levy  on  land  does  not 
reach  equitable  interests  of  the  debtor  who 
had  no  legal  title,  though  he  afterwards  got 
the  title:  Roods  v.  Symmee,  1  0.  281, 1  Longs- 
dorf's Notes,  82;  Jackman  T.  EaUock,  1  O. 
318,  I  Longsdorf  8  Notes,  84;  Cutler  t.  Brim- 
her,  T.  20L 

It  was  queried  whether  a  sale  on  execution 
carried  any  equities  of  the  debtor  not  sub- 
ject to  levy:  Huntington  v.  Ziegler,  2  0.  S. 
10, 1  Longsdorf's  Notes,  1016;  Bcott  T.  Doug- 
lose,  7  O.  (pt.  1)  227,  I  Longsdorf ■  Notes, 
376. 

Executions  against  a  husband,  levied  on 
property  bought  by  him  in  bis  wife's  name, 
are  not  void  as  being  on  a  mere  equitable 
interest:  Shorten  v.  Drake,  38  0.  8.  76,  III 
Longsdorf's  Notes,  958. 

A  mortgagor's  interest  in  mortgaged  prem- 
ises may  be  levied  on  and  sold  on  execution, 
for  the  legal  title  is  in  him:  Ely  v.  MoOuire, 
2  0.  223,  I  Longsdorf's  Notes,  118;  Phelpt 
T.  Butler,  2  0.  224, 1  Longsdorfs  Notes,  119; 
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Eaportmg  Co.  7.  Bank,  W.  240, 1  LoBgBdorf  b 
NoieB,  21;  Moore  T.  Rittenhotue,  16  O.  S. 
310,  II  Longsdorfa  Notes,  730;  Bonis  T.  Bank, 
10  0.  71,  I  Longadorra  Notea,  489. 

A  deed  abaolute,  intended  aa  security,  with 
a  aeparate  covenant  to  reconvey  on  payment, 
leaves  no  title  in  the  inortgE^r,  and 

if  be  has  parted  with  the-  posseseion,  his 
equity  can  not  be  sold  on  execution.  Nor  is 
the  judgment  a  lien  unless  the  debtor  have 
a  1^1  title:  Baird  v.  Kirtland,  8  O.  21,  I 
Lmgadorfs  Notes,  408;  contra,  if  he  is  in 
possession:  Evportimg  Co.  t.  Bank,  W.  249, 
I  Longsdorfa  Notes,  21. 

A  deed  was  made  in  fee  to  a  trustt^e  to  se- 
cure a  debt  to  a  tiiird  person,  with  a  con- 
dition of  avoidance  if  the  debt  ia  paid  at 
maturity,  otherwise  the  trustee  to  sell  and 
pay  it.  It  was  held  that  (1)  the  deed  was 
in  the  nature  of  a  mortgage  and  not  an 
absolute  conveyance  in  trust  to  secure  the 
debt;  (2)  the  title  remains  in  the  grantor 
in  possession  after  default,  subject  to  the  trus- 
tee's right' to  sell;  (3)  that  the  conveyance 
was  to  a  trustee  with  power  of  sale  did  not 
altertbis;  (4)  a  judgment  against  the  grantor 
in  possession  after  default  was  a  lien  sub- 
ject to  the  mortgage:  Martin  v.  Aller,  42 
0.  S.  94,  IV  Longsdorfa  Notea,  03. 

If  trusts  in  land  under  a  will  maj  require 
the  entire  Ic^  estate,  but  the  legal  tiUe  is 
left  to  deseoid  to  the  heirs,  who  have  a  con- 
tingent beneficial  interest  after  tiie  tmsta 
end,  the  heirs  hold  the  title  as  tmatees,  and 
a  Judgment  creditor  of  one  heir  acquires 
no  lien  on  the  land  entitling  him  to  have  a 
bona  fide  conveyance  by  auch  heir  aet  aside : 
Birchard  v.  Edwards,  11  O.  S.  84,  II  Longs- 
dorfa Notea,  481. 

Realty  held  by  the  trustee  of  a  resulting 
trust  ia  not  liable  for  the  personal  debts 
of  sueh  trustee  or  for  judgments  rendered 
against  him:  Leibig  V.  Orosakopp,  20  0.  D. 
(N.P.)  88. 

If  a  judgment  in  tort  has  been  recovered 
against  a  trustee  of  a  resulting  trust  and  he 
conveys  such  realty  to  the  beneficiary,  such 
conveyance  can  not  be  aet  aside  upon  suit 
of  the  judgment  creditor,  since  such  property 
could  not  have  been  levied  upon  while  in  the 
hands  of  the  trustee  to  aatisfy  such  judg- 
ment: Loibig  T.  Oroaakopp,  20  0.  D.  (N. 
P.)  38. 

A  purehaae  in  the  form  of  a  lease,  or  on 
condition  that  the  title  ahall  remain  in  the 
vendor  until  payment  in  fuU,  passes  no  in- 
terest in  the  buyer  which  is  subject  to  exe- 
cution :  Sage  v.  Sleutz,  23  O.  S.  1,  III  Longa- 
dorfs  Notes,  109.    See  also  CionDzxiOKAL 

SlUB. 


3.   Realty  Conveyed  t»  Fraud  of  Creditora. 

Land  conveyed  in  fraud  of  creditors  fs  not 
subject  to  levy  and  sale  on  execution  against 
the  grantor  after  suit  is  b^un  by  creditor 
to  set  such  conveyance  aside:  BloonUngdale 
V.  Btein,  42  O.  S.  168,  IV  Longsdorf's  Notes, 
101. 

If  property  is  conv^ed  to  defraud  cred- 
itors and  no  suit  is  brought  to  set  snoh  con- 
veyance aside,  judgment  ereditors  of  the  gran* 
tor  may  treat  such  conveyance  as  a  nullity 
and  cause  executions  to  be  levied  on  such 
realty:  Clark  v.  Bubbard,  8  0.  382,  I  Longs- 
dorf's Notea,  443;  Weatermem  r.  Westerman, 
25  0.  S.  SOO,  III  Lottgadorfs  Notes,  2M. 

A  judgment  against  a  grantee  in  a  deed 
made  to  defraud  creditors,  binds  the  atate, 
and  a  purchaser  under  snch  judgment  ac- 
quires a  good  title  as  against  the  defrauding 
parties:  Douglas  t.  Dunlop,  10  O.  102,  I 
Longsdorfs  Notes,  501;  UoVmgk  v.  Ritenwir, 
40  O.  S.  107,  IV  Longsdorfs  Notes,  7. 

Sale  of  land  on  execution  against  one  in 
possession,  who  had  previously  voluntarily 
conveyed  the  title  to  another  in  fraud  of 
creditors,  passes  ttie  possession  to  the  buyer, 
and  the  debtor  or  his  heirs  can  not  gainsay 
the  buyer's  title:  Gray  v.  Tappan,  W.  117, 
X  Longsdorfs  Notes,  9. 

4.   Property  Devoted  to  Publie  Use. 

Property  which  a  municipal  corporation 
holds,  devoted  to  public  purposes,  is  exempt 
from  execution,  although  not  at  present  so 
used;  see  Cincinnati  T.  Frost,  8  Dee.  Bep. 
107,  5  BuU.  684;  OinoinnaH  T.  Oammm,  7 
Dec.  Rep.  684,  4  BuU.  76. 

The  levy  of  an  execution  upon  railroad 
property  in  actual  use  is  invalid:  Btate  T. 
Brimson,  46  BulL  276. 

Real  estate  held  for  the  sole  purpose  of 
the  exercise  of  a  fraiwhise,  as  that  acquired 
by  eminent  domain  powers  for  a  railroad's 
ris^t  of  way,  ia  not  subject  to  levy  on  execu- 
tion: Cos  T.  BtHlroad,  10  O.  S.  372,  II  Longs- 
dorfs Notes,  442. 

Cordwood  for  use  in  operating  a  railroad 
not  to  an  amount  beyond  reasonable  necessity 
is  not  subject  to  levy,  and  a  sale  is  void: 
Carey  v.  BaUroad,  2  Dee.  Rep.  86,  1  W.  L. 
M.  338. 

G.  C,  1 4759,  exempting  school  property 
from  sale  on  execution  or  other  writ  in  the 
nature  of  an  execution,  does  not  apply  to 
foreclosure  of  a  mortgage  on  the  property 
made  by  an  earlier  owner,  and  the  property 
and  subsequent  improvements  by  the  school 
hoard  are  subject  to  the  sale:  Board  of  Edu- 
cation V.  Stephenson,  39  Bull.  75  [without 
opinion  in  supreme  courtj. 

Claims  due  to  a  coun^  can  not  be  sub- 
jected by  a  creditor's  bill  to  the  pi^vent  of 
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judgments  against  th«  county.  Counties  are 
political  aubdivisions  of  the  state,  and  sucb 
Interference,  if  practicable,  would  only  en- 
danger the  plan  of  their  government:  Boalt 
V.  Commitsionera,  18  0.  13,  I  tiongBdorfs 
Notes.  834.  Bee  also  Cbesitob'b  Bill. 

6.   Uruuaiffn^  Dowar. 

Unasaigned  dower,  is  not  subject  to  levy 
and  sale:  Moore  v.  Moore,  7  0.  N.  P.  320, 

6  0.  D.  (N.P.)  154;  Maclaren  v.  Btone,  18 
0.  C.  0.  854,  0  O.  C.  D.  794;  Simmona  T. 
Moore,  3  0.  C.  C.  (N.S.)  178,  13  O.  C.  D.  11. 

Under  G.  C,  |  11760,  the  dower  interest 
of  the  judgment  debtor  may  be  subjected  to 
the  payment  of  his  debt,  notwittutanding 
such  interest  has  not  been  assigned:  Oilde- 
haw  V.  Building  Co.,  3  0.  C.  C.  (N.S.)  698, 
14  O.  C.  D.  110.  See  also  Fbocbduhqs  in 
Aid  of  ExEcrmoH. 

On  executor's  selling  to  pay  debts  the 
widow's  dower  is  one-third  of  the  whole  re- 
alty and  not  merely  of  the  residue  after 
assigning  homestead  to  her:  Wamer  T.  BnUth, 
2  Dec  Rep.  S23,  2  W.  U  M.  426.   See  alao 

DOWEB. 

0.  Leaseholds. 

Leasehold  property  is  subject  to  levy  and 
sale;  see  Treasel  v.  Longworth,  7  Dec.  Kep. 
685>  4  Bull.  961;  Cunningham  v.  Simpson, 

7  Dec  Rep.  154,  1  Bull.  173;  Acklin  v.  Woi- 
<erm<er,  19  0.  C.  C.  372,  10  0.  C.  D.  629. 

A  devise  of  the  rents  of  a  house  for  ten 
years  does  not  give  the  devisee  an  interest  in 
the  house  subject  to  execution :  Cunning- 
ham T.  8imp$on,  7  Dec.  Rep.  154,  1  Bull.  173. 

Judgments  are  liens,  without  levy  for  one 
year,  on  perpetual  leaseholds  as  upon  other 
real  estate.  Such  estates  are  subject  to  levy 
and  execution:   Bank  v.  Roosa,  13  0.  334, 

I  Lottgsdorf's  Notes,  642;  Loving  V.  Melendy, 

II  0.  356, 1  Longsdorfs  Notes,  665  ;  8t.  Ber- 
nard T.  Kemper,  60  0.  S.  244,  IV  I^ngsdorf  a 
Notes,  784;  Oliver  T.  Jones,  3  O.  N.  P  120, 
6  0.  D.  (N.P.)  104. 

The  common  taw  incidents  of  leasehold  es- 
tates, so  far  as  dower  is  concerned,  yet  obtain 
in  Ohio:  Kampmann  v.  Bchaaf,  8  Dec  Jtep. 
351,  7  Bull.  160.  See  also  Oliver  t.  Jones, 
3  0.  N.  P.  120,  6  a  D.  (N.P.)  194. 

Leasehold  interest  or  chattel  created  by  oil 
and  gas  lease  is  not  within  the  term  "lands 
or  taiemmti"  as  used  in  O.  C,  li  11655, 
11666,  11666,  and  such  interest  must  there- 
fore be  levied  upon  in  order  that  the  lien  of 
a  judgment  may  be  acquired:  Acklin  v. 
Waltermier,  10  O.  C.  C.  372,  10  0.  0.  D.  629. 

An  oil  and  gas  lease  is  subject  to  levy  and 
sale  as  a  chattel:  AckU»  v.  Waltermier,  10 
O.  C.  a  372,  10  0.  C.  D.  6£B. 


Either  the  interest  of  tlie  landlord  or  of 
his  tenant  in  growing  crops  may  be  levied 
upon  and  sold  on  execution:  Case  v.  Eart, 
11  0.  364,  I  Longsdorfs  Notes,  566. 

An  estate  for  years  created  by  lease  grant- 
ing privily  of  purchase  in  fee  and  becomes 
subject  to  lien  only  from  time  of  levy  and 
seizure  in  execution:  Potoder  Co.  t.  Loomis, 
13  Dec  Rep.  833,  2  D.  544. 

A  lease  for  years  (00  years)  can  be  levied 
on  and  sold  as  a  chattel:  Bishee  t,  BaU,  3 
0.  449,  I  Longsdorfs  Notes,  182.  And  see 
Buckingham  T.  Reeve,  10  0.  300,  I  Longs- 
dorfs Notes,  884. 

7.    Devise  Subject  to  Election. 

The  devise  of  a  right  to  receive  rent  is  not 
subject  to  levy  and  sale  upon  execution,  at 
lecst  if  such  devisee  has  a  right  to  elect  be- 
tween such  devise  and  his  curtesy:  Cun- 
ningham T.  Simpson,  7  Dec  Rep,  164,  1  Bull. 
173. 

A  devise  of  a  right  to  receive  rent  is  not 
subject  to  levy  and  sale,  thoi^Ii  ttiere  is  an 
optitm  to  purchase  in  it:  Powder  Co.  t. 
LoomU,  13  Dec  Rqi.  333,  2  D.  644. 

8.  FronoMses. 

A  franchise,  as  right  to  take  toll,  is  not 
the  subject  of  execution:  Beym,our  v.  Turn- 
pike  Co.,  10  O.  476,  I  Longsdorfs  Notes,  531 ; 
Ludlow  V.  Hurd,  12  Dec  Rep.  791,  I  D.  622. 

A  franchise  giving  a  right  to  take  is  the 
subject  of  execution  by  act  of  1826:  Sey- 
mour v.  Turnpike  Co.,  10  O.  476,  I  Longs- 
dorfs Notes,  531. 

So  much  of  a  consolidated  road  as  is 
within  the  jurisdiction  of  the  court  can  be 
ordered  sold  for  failure  to  pay  debts  of  one 
of  the  constituent  companies  which  it  had 
assumed:  Compton  v.  Railtoay,  45  O.  S.  592, 
IV  Longsdorfs  Notes,  298.    See  also  Rail- 

BOADS. 

0.  Chattels. 

Chattels  conv^ed  by  debtor  to  third  per- 
son in  fraud  of  creditors  are  subject  to  levy 
and  sale  at  suit  of  such  creditors  against  the 
toansferor:  Bailey  v.  fiftmin,  45  0.  S.  657, 
rv  Longsdorfs  Notes,  301. 

Securities  transferred  to  indemnify  a  surety 
may  be  subjected  to  levy  and  sale  upon 
execution  of  judgment  creditor;  Idtho- 
graphio  Co.  v.  Shillito  Co.,  64  O.  S.  236, 
IV  Longsdorfs  Notes,  870. 

A  judgmmt  on  a  elaim  for  neoessarisB  i» 
a  debt  for  necessaries,  for  the  satisfaction  of 
which  ten  per  cent,  of  the  personal  earnings 
of  the  debtor  can  be  subjected  under  pro- 
ceedings in  aid  of  execution  upon  such  judg- 
ment: Eaman  v.  Roller,  17  O.  0.  D.  712,  3 
O.  L.  R.  116  [reversing,  AoIIer  T.  Esmaatt  15 
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O.  D.  (N.P. )  578,  2  O.  L.  R.  448] ;  Bweet  v.  Bar- 
num,  8  0.  C.  C.  (N.S.)  108,  18  O  C.  D  380. 

A  mortgagor's  equity  of  redemption  in 
chattel  property  mortgaged  ib  subject  to  levy 
and  seizure  under  an  attachment  order 
against  him,  and  the  surplus  from  sale  after 
mortgage  debt  is  paid  may  be  subjected  to 
satisfaction  of  the  attachment  judgment : 
Cmrty  V.  Fenstemaker,  14  O.  S.  457,  II 
Longsdorfa  Notes,  674;  Morgan  v.  Spong- 
ier, 20  O.  S.  38,  II  Longsdorf's  Notes,  978. 

Personal  property  which  becomes  exempt 
from  execution  only  when  selected  by  the 
judgment  debtor,  is,  until  such  selection  be 
made,  subject  to  levy  and  sale:  Carpenter 
V.  Warner,  38  0.  S.  416,  III  Longsdorf's 
Notes,  960. 

If  court  has  jurisdiction  of  the  parties  in 
a  foreclosure  sale  upon  a  chattel  mortgage, 
the  property  need  not  be  within  the  terri- 
torial jurisdiction :  Metmt  r.  Worthington, 
22  O.  S.  622,  m  Longsdorrs  Notes,  107. 

Sheriff  may  levy  on  money  in  his  own 
hands  collected  by  a  former  execution  in 
favor  of  the  debtor:  Renner  t.  Burke,  11  0. 
C.  C.  268,  5  O.  C.  D.  361. 

Goods  and  chattels  are  bound  from  the 
time  they  are  seized  in  execution:  Murphy 
V.  Bioadmer,  33  0.  8.  85,  III  Longsdorf  s 
Notes,  669. 

A  debtor't  family  can  be  frugal  in  the  ex- 
penditure of  ordinary  and  reuonable  allow- 
anoes  for  horosehold  expenses  without  having 
their  savings  subject  to  Uie  payment  of  his 
erediton:  O'Eara  y.  Bell,  8  O.  N.  P.  {N.8.) 
362.  20  O.  D.  (NJ.)  6S- 

10.   Partnertkip  Property. 

A  partner's  undivided  interest  in  partner- 
ship goods  may  be  levied  upon,  under  an  ex- 
eention  against  such  partner  for  bis  separate 
dd>t,  but  sale  may  be  enjoined  till  the  in- 
terest of  such  partner  is  ascertained:  Place 
V.  Sioeetzer,  16  O.  142,  I  Longsdorf  s  Notes, 
766;  Sutcliffe  v.  Dohrman,  18  O.  181,  I 
Longsdorf  s  Notes,  841;  Niaon  v.  Nash,  12 
0.  &  647.  n  Longsdorf  B  Notes,  502. 

The  whole  debt  may  be  made  out  of  the 
propeHy  of  one  of  several  joint  and  several 
promiasors  the  same  as  if  they  were  part- 
ners: Btarri*  t,  Clark,  10  0.  6.  I  Longs- 
dorf* Notes,  481;  Dunn  v.  Springmeierf  7 
Dee.  ILep.  339,  2  Bull.  127;  BilUngkeimer  v. 
JNtibey,  18  Dee.  Bep.  1028,  2  C.  S.  C.  B. 
492. 

II.    Ohoses  in  Action  Before  Talcing  Effect. 

Unissued  bank  bills  are  not  subject  to 
levy  on  execution:  Ooodenmo  v.  Duffield,  W. 
466,  I  Lctngsdorf  8  Notes,  36. 

Unissued  bonds  of  railroad  companies  are 
Hot  subject  to  levy  on  execution  or  sale  hy 


proceedings  in  aid  of  execution:    Meant  t. 
Railroad,  13  Dec.  Rep.  285,  2  D.  465. 

A  levy  on  and  sale  of  the  mere  paper  cer- 
tificates of  stock  is  a  nullity  and  passes  no 
title  unless  the  owner  assent  thereto:  Lee 
V.  Bank,  5  Dec  Rep.  21,  1  Am.  L.  Rec.  386, 
13  Dec.  Rep.  913,  2  0.  S.  &  R.  298. 

12.  BaUmmtt. 

Property  in  hands  of  a  bailee  is  not  sub- 
ject to  levy  and  sale  upon  execution:  John- 
son v.  Miller,  16  O.  431,  I  Longsdorfs  Notes, 

773. 

Pledged  property  is  not  subject  to  levy 
and  sale  upon  execution:  Lee  v.  Bank,  13 
Dec.  Rep.  913,  2  C.  S.  C.  R.  298. 

Securities  placed  by  the  principal  in  the 
hands  of  the  surety  for  payment  of  a  judg- 
ment recovered  on  a  debt  or  for  his  indem- 
nity against  its  payment,  may  be  subjected 
to  the  payment  of  such  judgment  either  by 
execution  or  proceedings  in  aid  of  execution: 
Lithographic  Co.  v.  Bhillito  Co.,  64  O.  S. 
236,  IV  Longsdorfs  Notes,  870.  See  also 
Subrogation. 

13.    Property  in  Handa  of  Receiver. 

Property  in  the  custody  of  a  receiver  is 
not  subject  to  levy  and  sale  without  leave 
of  court  appointing  him:  Coe  v.  Railroad, 
10  O.  S.  372,  II  Longsdorfs  Notes,  442; 
Murphy  r.  Bolbrook,  20  0.  S.  137,  11  Longs- 
dorf's Notes,  984. 

14.   Property  in  Eanda  of  Sheriff. 

Chattels  levied  on  by  the  sheriff,  though 
not  removed,  are  in  the  custody  of  the  law, 
and  not  subject  to  levy  by  another  officer,  as 
by  a  constable:  Smead  v.  Diaa,  1  Dec  Rep. 
219,  4  W.  L.  J.  528  [affirmed  Smeod  t.  Din, 
1  Dec.  Rep.  200,  4  W.  L.  J.  4]. 

Even  though  the  plaintiff  is  the  same  in  ^ 
all  the  cases  he  can  not  validate  the  second 
levies  unless  he  abandons  the  first:  Smead 
V.  Dies,  1  Dec,  Rep.  200,  4  W.  L.  J.  4. 

Where  a  sheriff  holds  property  greatly  in 
excess  of  the  amount  on  his  writs,  a  oon- 
stable  does  not  make  a  valid  levy  by  copying 
the  sheriff's  inventory  into  his  return  and 
obtaining  a  promise  from  the  sheriff  to  hold 
the  excess  for  him,  and  a  subsequent  levy 
by  the  sheriff  must  be  paid  out  of  the  pro- 
ceeds: Townsend  v.  Coming,  40  O.  8.  335, 
IV  Longsdorfs  Notes,  27. 

The  rule  against  seizing  property  in  the 
custody  of  the  law  is  for  the  officer's  pro- 
tection and  to  avoid  collision  and  conflicts 
of  title,  and  if  the  first  officer  submits  or 
consents  to  actual  levy  by  another  officer, 
the  second  levy  is  good;  Davidson  v.  Euhn, 
12  Dec.  Bep.  609,  1  D.  406;  Benedict  v. 
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Deekamt,  4  Dec.  Rep.  163,  1  Clev.  L.  Rep.  • 
83   [reveraed  Benedict  v.  Deckand,  7  Dec. 
Rep.  231,  1  Bull.  364]. 

A  declaration  of  an  intent  to  attach,  sub- 
ject to  the  prior  levy,  and  making  an  ap- 
praisement and  return  of  levy  is  an  actual 
levy  and  not  a  mere  declaration  of  intent  to 
levy:  Davidson  v.  KttJin,  12  Dec.  Rep.  699, 
1  D.  406. 

Where  a  sheriff  has  possessioin  of  prop- 
erty under  a  writ,  a  second  writ  does  not  re- 
quire a  second  seizure,  but  a  simple  indorse- 
ment of  a  levy  on  it  makes  a  levy  from  tiie 
receipt  of  the  writ.  The  former  custody 
supports  the  second  levy.  If  the  property 
was  not  in  the  ^eriff's  possession,  omission 
of  a  second  seizure  leaves  the  second  levy 
as  Ineffectual  as  the  first:  Root  t.  Railroad, 
46  O.  S.  222,  IV  Longsdorf  s  Notes,  270. 

A  constructive  levy  by  mere  indorsement 
may  be  made  on  property  already  in  the 
officer's  hands  1^  a  valid  levy.  But  if  the 
first  levy  was  a  m^re  paper  one  the  con- 
structive levy  of  the  later  executions  will 
not  bind  the  property  against  other  actual 
levies:  Murphy  v.  BvMdmer,  S3  0.  S.  85, 
III  Longadorf'B  Notes,  659. 

A  secound  writ  delivered  to  the  same  officer, 
who  held  the  goods  under  another  writ  on 
another  creditor's  judgment,  does  not  re- 
quire a  new  levy  to  hold  the  same  goods,  but 
the  first  seiEure  enures  to  the  later  writ  and 
it  makes  no  practical  difference  on  which 
writ  the  money  is  made:  Ryan  v.  Root,  66 
O.  8.  302,  IV  Longadorf'B  Notes,  690. 

Where  a  sheriEF,  when  collecting  money 
on  execution,  has  an  execution  in  his  hands 
against  the  judgment  creditor,  be  may  apply 
the  money  collected  to  the  last  execution: 
Rmner  v.  Bvrke,  11  O.  C.  C.  268,  5  O.  C.  D. 
301  [reversing  Burke  v.  Renner,  2  O.  N.  P. 
306,  1  O.  D.  (N.P.)  93]. 

15.   Property  tn  Hands  of  Plaintiff. 

Property  in  the  plaintiff's  own  hands,  as 
merchandise  sold  by  him,  retaining  posses- 
sion until  payment,  may  be  levied  on  by  him 
under  a  judgment  for  the  price  as  the  prop- 
erty of  the  vendee:  Rhodes  v.  Mooney,  43 
O.  8.  421,  IV  LongsdorPs  Notes,  174. 

B.  Voau  OF  BzKcimoN. 
1.   In  Cfmeral. 

An  informality  in  an  otherwise  good  ex- 
ecution out  of  the  common  pleas  court,  in 
that  it  refers  also  to  a  judgment  of  tfae  su- 
preme court,  is  good:  Matthews  v.  Thomp- 
son, 3  O.  272,  I  Longsdorrs  Notes,  166. 

An  execution  issued  "to  any  constable  of 
Brooklyn  or  Parma  townships,"  though  ir- 
r^nlar  as  not  being  directed  to  one  or  the 


other,  yet  the  defect,  being  merely  formal, 
will  not,  after  it  has  been  acted  upon,  ren- 
der the  procesa  void,  and  the  officer  who 
levies  will  be  protected,  as  if  it  had  heea 
directed  to  him  alone:  Lyon  T.  Fish,  20  O. 
100,  I  Longsdorf's  Notes,  898. 

The  omission  of  a  defendant's  name  does 
not  render  the  writ  wholly  void,  and  it  can 
not  be  attacked  by  injunction:  Dunn  v. 
8pringm«ier,  7  Dec  Rep.  339,  2  Bull.  127. 

A  decree  in  chancery  in  the  supreme  omirt 
of  the  county  was  remanded  to  the  common 
pleas  for  execution,  and  tfae  clerk  of  that 
court  issued  merely  a  certified  truiscript 
of  the  decree,  containii^;  no  description  of 
the  land  except  refeimice  to  other  parts 
of  the  record.  A  sale  made  under  such  writ 
was  not  void  hut  irregular  and  was  right* 
fully  set  aude:  Rhonemus  v.  Oonoin,  9  0. 
S.  866,  II  Longsdorfs  Notes,  881. 

Execution  must  follow  the  judgment  and 
run  against  all  the  joint  defendants.  If  the 
judgment  is  against  several,  execution 
against  less  will  be  set  aside,  though  if  it 
run  against  all,  it  may  be  levied  or  en* 
forced  against  one  or  more  only:  Billing 
heimer  T.  Rickey,  13  Dee.  Rep.  1028,  2  C.  8. 

C.  R.  492;  Dunn  v.  BpringtMier,  7  Dec.  Rep. 
339,  2  Bull.  127. 

G.  0.,  1  11665,  which  provides  that  "when 
two  or  more  writs  of  execution  against  tfae 
same  debtor  are  sued  out  during  the  term 
in  which  judgment  was  rendered  »  •  • 
no  preference  shall  be  given  to  either  of 
such  writs,  •  •  •  applies  alike  to  exe- 
cutions issued  on  transcripts  of  justices  of 
the  peace  filed  in  the  office  of  the  clerk  of 
the  court  of  common  pleas  under  G.  C, 
8  11659,  and  to  those  issued  on  judgments  of 
the  court  of  common  pleas:  Rauh  v.  AJbno- 
vitch,  69  0.  S.  483,  IV  Longsdorfa  Notes, 
769 ;  see  also  McOomh  t.  Thompson,  42  O.  S. 
139,  IV  Longsdorf's  Notes,  98;  Meier  v. 
Bank,  65  O.  8.  446,  IV  Longsdorf's  Notes, 
668. 

The  taking  of  an  execution  from  the 
clerk's  office  by  the  plaintiff  or  his  attorney 
and  returning  the  same  without  delivering 
it  to  the  sheriff,  is  not  suing  out  execution 
within  O.  C,  S  11663.  The  writ  must  actu- 
ally or  constructively  be  delivered  to  the 
sheriff:  Kelley  v.  Vinomt,  8  O.  8.  416,  II 
Longsdorf  s  Notes,  354. 

Execution  is  not  required  to  be  levied  but 
only  to  be  sued  ou^  unliln  G.  C,  1 11708: 
Bonk  T.  Coal  Co.,  11  O.  C.  C.  412,  5  O.  C. 

D.  4Sl  Caffirmed  Goal  Co.  t.  Bank,  6S  0.  S. 
233,       LongsdorTs  Notes,  660]. 

Two  executions  of  the  wme  kind  may  be 
issued  on  the  suae  judgment:  IBlJiott  t. 
Blmore,  16  0.  2T>  I  Loi^sdorfs  Notes,  747. 

An  execution  en  a  judgment  fs  issued 
within  tiie  meaning  of  the  statute  when  the 
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writ  ia  placed  in  the  hands  of  the  sheriff: 
8*«a  T.  Katzmmeyer,  6  O.  C.  a  (N.B.)  25; 
nth  nomme,  Bteel  v.  Kateenmyer,  16  O.  C. 
D.  400. 

An  order  of  sale  on  foredoBure  is  not  an 
exeeution  within  the  pnrriew  of  O.  C, 
1 11710:  Brotm  v.  Insurance  Co.,  6  O.  C. 
C.  62.  3  0.  a  D.  350. 

A  judgment  for  the  same  sum,  but  for  a 
less  amount  of  costs  than  the  vendi,  is  pre- 
sumably not  the  judgment  on  which  the  sale 
was  had:  Bank  t.  White,  W.  61,  I  Longs- 
dotfs  Notes,  4. 

The  clerk's  certiGcate  that  it  was  the 
same  judgment  is  not  competent,  though  he 
could  testify  personally:  Bank  v.  White, 
W.  51,  I  Longsdorfs  Notes,  4. 

An  execution  vithout  a  seal  is  void,  and 
the  sheriff  would  be  excused  for  not  obeying 
it.  The  defect  is  not  cured  by  an  order  of 
sale,  for  its  predicate  is  a  valid  seiEure  by 
levy,  and  the  sheriff's  deed  thereunder  is  no 
proof  of  title:  Boal  v.  King,  6  0.  II,  1 
Longsdorfs  Notes,  315  [affirming  Boal  v. 
King,  W.  223,  I  Longsdorfs  Notes,  19]. 

Want  of  seal  on  process  is  waived  as  to  a 
judgment  revived  without  making  the  ob- 
jection: HightDoy  v.  Pendleton,  15  O.  735, 
I  Longdorf  s  Notes,  742. 

If  a  deputy  clerk  signs  a  summons  in  his 
own  name  instead  of  the  clerk's  name  by 
liim,  this  satisfies  the  statute  requiring  the 
clerk  to  sign,  for  the  deputy  being  ap- 
pointed by  statute  is  an  officer,  and  not  an 
■gent  of  the  clerk:  Walke  t.  Bank,  15  O. 
288,  I  Longsdorfs  Notes,  718.  See  also 
SuMumiB. 

2.    Endorsement  on  Execution. 

The  exact  amount  of  the  judgment  must 
be  indorsed  on  the  execution:  Monaghan  v. 
iionaghan,  25  O.  S.  326,  III  Tx>ngsdorfB 
Notes,  233. 

A  levy  will  not  be  set  aside  for  mistake 
of  an  officer  in  making  his  indorsement  on 
tfae  execution:  Cook  t.  Dinamore,  6  O.  C. 
C.  38S,  S  O.  C.  D.  180. 

C  Alias  Execution. 

If  property  which  is  easily  removable  is 
Mixed  in  execution,  but  left  in  the  possession 
and  use  of  tiie  defendant,  a  delay  for  an  un- 
reasonable time  to  offer  the  property  for 
sale,  with  the  sanction  and  assent  of  the 
plaintiff,  will  have  the  effect  of  postponing 
such  levy  to  one  made  upon  a  junior  execu- 
tion: Acton  V.  Knoiolea,  14  O.  S.  18,  II 
Longsdorfs  Notes,  632. 

The  question  whether  the  delay,  if  any, 
was  reasonable  or  unreasonable,  depends  on 
the  einnunstances  surrounding  the  parties 
and  the  property  seised  in  execution,  and  is 


a  question  for  the  jury,  under  the  initrue- 
tions  of  the  court:  Acton  t.  Knowles,  14  O. 
S.  18,  II  Longsdorfs  Notes.  632. 

A  writ  of  sale  under  G.  C,  %  11669,  must 
be  based  upon  a  prior  valid  levy.  If 
there  ia  a  mere  paper  levy,  which  is  void,  or 
when  there  has  been  a  valid  levy,  which 
has  become  fraudulent  and  void  as  against 
subeequent  creditora,  such  an  order  of  sale 
is  inoperative  aa  agaiDst  subsequent  execu- 
tions actiially  levied  on  the  property:  Jfur- 
pky  V.  Sioadener,  33  0.  S.  85,  HI  Longs- 
dorfs Notes,  659. 

When  a  writ  of  sale,  founded  on  such  void 
levy  contains  a  clause  authorizing  an  addi- 
tional levy  under  G.  C,  g  1I67I,  it  is  valid 
as  a  fieri  facias  execution  only,  which  may  be 
levied  upon  the  property  specified  in  the 
original  void  levy,  as  well  as  upon  other 
property:  Murphy  v.  awadener,  33  0.  S.  85, 
III  Longsdorfs  Notes,  659. 

It  is  the  sheriff's  duty  to  levy  executions 
in  the  order  in  which  tliey  are  delivered  to 
him,  even  though  holder  of  second  execu- 
tion points  out  property  whereon  to  levy: 
Weber  v.  King,  8  Dec.  Rep.  346,  7  Bull.  148; 
Burke  v.  Renner,  2  O.  N.  P.  806,  1  0.  D. 
(N.P.)  93. 

An  execution  without  a  levy  on  the  real 
estate  within  one  year  of  rendition  of  judg- 
ment, but  with  return  nuUa  bona,  will  not 
preserve  priorily  of  a  senior  judgment  Hen 
over  a  bona  fide  junior  judgment  with  oer- 
cut^on  and  levy  on  real  estate:  Sullivan  v. 
Bart,  2  0.  D.  (N.P.)  592,  32  Bull.  185. 

The  conversioii,  by  a  justice  of  peace,  of 
a  first  execution  on  a  judgment  before  him 
into  an  o/ios  writ,  by  altering  its  date,  Is 
irregular  but  does  not  render  the  writ  void, 
or  destroy  the  protection  due  the  constable 
to  whom  it  is  delivered:  Faria  v.  State,  3 
O.  S.  159,  II  Longsdorfs  Notes,  12. 

An  alias  execution  can  not  lawfully  issue 
when  property  enough  has  been  taken  on  the 
first,  but  not  sold.  An  order  of  sale  should 
issue:  Cutler  v.  Brinker,  T.  291. 

An  officer  by  giving  time  to  the  debtor 
and  failing  to  levy,  does  not  make  an  alias 
writ  illegal,  nor  give  anyone  a  right  to  resist 
it:  Paris  v.  State,  3  0.  S.  15(t,  II  Longs- 
dorfs Notes,  12. 

Two  executions  at  the  same  time  may  be 
issued  on  the  same  judgment  and  sent  to 
different  counties.  The  statute  expressly  au- 
thorizes a  second  in  the  same  county:  EU 
liott  V.  Elmore,  16  O.  27,  I  Longsdorfs 
Kotes,  747. 

A  levy  on  land  must  be  disposed  of  before 
another  levy  on  the  same  judgment  is  made. 
If  the  land  is  sold  on  the  second  levy  the 
sale  might,  perhaps,  be  referred  to  the  first 
levy,  treating  the  second  as  a  nullity,  but 
this  can  not  be  if  the  second  was  not  the 
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Bame  officer  but  by  his  successor:  Arnold 
V.  Fuller,  1  O.  458,  I  Longsdorf's  Notes,  04. 

A  second  execution  from  another  county 
levied  on  land  while  the  first  levy,  made 
nearly  five  years  before,  subsists,  is  unau- 
thorized, and  will  not  prevent  dormancy  or 
preserve  the  lien  of  the  judgment:  Sturgeon 
V.  Maa<m,  8  0.  C.  C.  118,  4  O.  C.  D.  353; 
Sturgeon  v.  Hull,  8  O.  0.  C.  £69,  4  O.  C.  D. 
457. 

A  levy  and  sale  of  land  was  made  before 
a  former  levy  on  the  same  land,  under  the 
same  judgment,  was  disposed  of.  It  was 
held  that  the  plaintiff's  attorney,  who  had 
bought  at  the  sale,  was  entitled  to  have  the 
satisfaction  of  the  judgment  on  such  void 
sale  set  aside,  bo  as  to  proceed  on  his  judg- 
ment suiew:  Arnold  v.  Fuller,  I  O.  458,  I 
Longadorf  B  Not^  94. 

D.   FoBKioN  Execution. 

The  court  in  a  county  where  a  Buit  was 
brought  has  no  jurisdiction  to  declare  a  lien 
for  alimony  upon,  and  issue  an  order  of  sale 
of,  real  estate  situated  in  another  county,  to 
the  sheriff  of  such  other  county:  Wilmot  v. 
Cole,  10  Dec.  Rep.  777,  23  Bull.  339. 

A  foreign  execution  is  levied  when  en- 
dorsed on  the  writ:  Morgan  v.  Kinney,  38 
O.  S.  610,  III  Longsdorfs  Notet,  997. 

Though  a  aoire  facias  can  only  he  issued 
from  tho  court  where  the  record  is,  it  can 
not  be  directed  to  another  county  for  serv- 
ice: Cowdm  T.  Sievenwn,  W.  116,  I  Longs- 
dorfe  Notes,  9;  Heath  v.  Tgaon,  W.  442,  I 
Longsdorf's  Notes,  3S. 

A  foreign  execution  which  has  been  levied 
on  land  is  not  waived  or  abandoned  levy- 
ing another  execution  on  the  same  land 
under  the  same  judgment  in  order  to  keep 
it  alive.  The  rule  is  the  same  as  in  case  of 
other  executions:  Jfa«on  v.  Hull,  56  O.  S. 
256,  IV  Longsdorf's  Notes,  661  [reversing 
Hturgeon  v.  Mason,  8  0.  C.  C.  118,  4  0.  C. 
D.  353];  Sturgeon  v.  Hull,  8  O.  C.  C.  269, 
4  O.  C.  D.  457. 

The  sheriff's  entry  in  his  foreign  execu- 
tion docltet  of  his  levy  of  a  foreign  execu- 
tion is  constructive  notice  of  the  lien  to 
subsequent  buyers  and  creditors:  Coal  Co. 
V.  Bank,  65  0.  8.  233,  IV  Longsdorf's  Notes, 
660. 

The  lien  of  a  foreign  execution  lasts  as 
long  as  the  lien  of  a  judgment  rendered  in 
the  county  and  a  stay  of  proceedings  by 
order  of  the  judgment  plaintiff  does  not 
discharge  the  lien,  and  this  rule  applies  to 
buyer  without  actual  notice:  Coal  Co.  v. 
Bank,  56  O.  S.  233,  IV  LongadorFB  Notes, 
660  [affirms  Bank  v.  Coal  Co.,  11  O.  C.  C. 
419,  5  O.  a  D.  421]. 


The  issuing  of  a  second  ezecutibn  and 
placing  it  in  the  hands  of  the  sheriff  of  a 
county  other  than  that  wherein  the  judg- 
ment was  rendered  within  five  years  of  the 
issue  and  levy  of  the  first  execution,  will 
prevent  the  judgment  from  becoming  dor- 
mant, as  a  lien  against  the  real  estate  of  a 
judgment  debtor  in  such  county.  Whether 
issuing  the  execution  to  the  sheriff  of  the 
county  wherein  the  judgment  was  rendered, 
and  having  it  there  returned,  instead  of  to 
the  sheriff  of  the  county  wherein  the  land 
was  situate,  would  -keep  the  lien  alive^ 
quaere:  Steel  v.  Kateenmeyer,  S  O.  C.  C. 
(N.S.)  25,  10  O.  G.  D.  400.  Bee  alio  Jmio- 

HENT. 

G.   EQUALrrT  of  Executions. 

Where  two  executions  from  the  same  eoort 
are  on  an  equality  by  virtue  of  Q.  C., 
§  11665,  but  an  intervming  «Keentiott  is  su- 
perior to  one  of  them  and  inferior  to  the 
other,  the  amount  of  the  first  must  be  set 
aside,  then  the  intervenii^  lien  must  be 
paid,  then  the  balance  which  would  belong 
to  the  remaining  execution  must,  if  not  suf- 
ficient to  satisfy  it,  be  added  to  the  first 
amount  and  the  sum  divided  between  ^e 
executions  that  are  on  an  equality:  Meier 
V.  Bank,  55  0.  S.  446,  IV  Longedorf  a  Notes, 
668  [reversing  Bank  v.  Stilee,  8  O.  C.  C. 
532,  4  0.  C.  D.  481]. 

The  equality  of  executions  sued  out  dur- 
ing the  term  of  the  judgments,  or  within 
ten  days  thereafter,  applies  only  to  judg- 
ments of  the  same  court.  The  equality  is 
not  defeated  an  intervening  lien  prior  to 
one  of  the  executions  and  inferior  to  an- 
other: Meier  v.  Bank,  55  O.  S.  446,  IV 
Longsdorf's  Notes,  668. 

The  equality  between  executions  on  judg- 
ments rendered  at  the  same  term  can  not  be 
observed  when  such  a  levy  was  made,  and 
then  two  levies  on  judgments  of  a  prior  term 
and  then  three  levies  on  judgments  of  that 
term,  but  the  first  execution  must  be  paid  in 
full,  then  the  next  two,  and  what  remains  on 
the  last  two:  Benedict  v.  Deckland,  4  Dec. 
Rep.  163,  1  Clev.  L.  Rep.  83  [reversing  Ben- 
edict V,  Deckland,  7  Dec.  Rep.  231,  1  Bull. 
354]. 

Judgments  rendered  at  the  same  term 
and  levied  within  the  year,  one  does  not 
gain  a  preference  from  the  fact  that  it  was 
first  levied:  Bank  v.  Sooea,  13  O.  334,  I 
Longsdorf's  Notes,  642. 

A  justice's  judgment  on  which  a  trans- 
cript was  filed  and  execution  levied  out  of 
common  pleas  participates  in  the  equality 
required  by  G.  C,  §  1 1665,  between  other 
judgments  levied  during  the  term  of  rendi- 
tion: Rauh  V.  Aknovitch,  59  O.  S.  483,  IV 
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LongBdorffl  Kotea,  769  [affirming  Raugh  v. 
Aknoviteh,  11  O.  C.  D.  826,  which  affirmed 
judgment  of  court  of  common  pleas,  Raugh 
T.  Sknovitch,  36  BuU.  302]  [affirmed.  Rough 
T.  Ahnovitoh,  60  O.  S.  483,  IV  Longsdorf's 
Notes,  769]. 

The  statute  that  the  execution  first  de- 
livered to  the  officer  shall  be  first  satisfied, 
means  between  creditors  of  equal  rights,  and 
does  not  destroy  the  priority  of  the  lien  of 
the  earlier  judgment:  Patton  v.  Sheriff  of 
Pickaway  Co.,  2  0.  396,  I  Longsdorf's  Notes, 
136;  Waymire  v.  Staley,  3  O.  366,  I  I^ngs- 
dorfs  Notes,  178;  Riddle  v.  Bryan,  5  O.  48, 

1  Longsdorf's  Notes,  246.  G.  C,  S  11665, 
now  enacts  this. 

G.  C,  S  1166S,  that  if  two  or  more  execu- 
tions issued  at  the  same  term,  in  which 
judgment  is  rendered  against  the  same 
debtor,  no  preference  shall  be  given  to  either, 
does  not  apply  if  the  judgments  were  by  dif- 
ferent courts,  but  the  first  shall  be  first  sat- 
isfied:  Derckaon  t.  Reid,  12  Dec.  Rep,  380, 

2  H.  159. 

The  sheriff  is  liable  if  he  does  not  levy 
executions  against  the  same  person  in  the 
order  in  which  he  gets  them.  Where  the 
first  &Eecution  creditor  told  the  sheriff  he 
knew  of  no  property  to  levy  on,  but  said 
that  a  later  creditor  would  point  out  prop- 
erty, and  that  he  must  levy  the  first  one 
first,  and  the  second  creditor,  who  had,  by 
employing  detectives,  found  property,  over- 
persuaded  the  officer  by  urging  the  hard- 
ship, and  the  second  execution  was  levied 
first  and  made  in  full,  the  sheriff  is  liable 
for  the  deficiency  on  the  earlier  execution: 
Weher  v.  Kinff,  8  Dee.  Rep.  346,  7  Bull.  148. 

Preference  among  executions  sued  out  dur- 
ing the  term  or  ten  days  thereafter  in  which 
the  judgments  were  rendered  being  forbid- 
den G.  C,  S  11666,  later  executions  in  the 
term  after  sale  on  the  earlier  executions  are 
oititled  to  share,  although  neither  Icvietl  on 
the  debtor's  proper^  nor  in  the  officer's 
hands,  and  if  the  officer  has  distributed  the 
proceeds  to  the  executions  in  bis  hands,  he  is 
liable  to  the  later  execution  creditors:  Doll 
V.  Barr,  68  O.  S.  113,  IV  Lon^^orfs  Notes, 
784. 

Q.  C,  1 11666,  that  if  several  executions 
are  issued  during  the  term  at  which  judg- 
ment is  rendered,  no  preference  shall  be 
given  to  either  bat  they  shall  pro  rate,  is 
not  affected  by  an  intervening  assignment 
for  creditors,  nor  is  a  levy  on  the  later  writs 
necessaiy.  Thus,  where  F  got  judgment 
agaiiut  M  and  at  the  same  term  issued  ex- 
ecution  on  which  the  ehattels  were  seized; 
then  M  assigned  for  creditors;  then  R  got 
judgment  in  adversary  proceedings  against 
M  and  execution  thereon  was  issued  and  de* 
livered  to  the  same  officer;  the  seizure  in 


favor  of  P  enures  to  R  without  another  levy; 
F  and  R's  executions  must  pro  rate,  only 
sufficient  having  been  realized  to  pay  Va 
writ,  the  sheriff  refusing  to  pay  R  any- 
thing and  returning  bia  writ  nulla  bona  is 
liable,  and  an  action  for  false  return  R 
is  proper  action:  Byon  t.  Boot,  66  O.  S. 
302,  IV  Longsdorfs  Notes,  600. 

A  levy  under  a  junior  judgment  subject  to 
the  lien  of  a  prior  one  is  good,  and  if  tiie 
latter  is  discharged  the  buyer  holds  the  land 
free:  Stuble  v.  Walpole,  W.  447,  I  Longs- 
dorfs Notes,  36. 

If  judgm^t  is  rendered  in  an  action 
against  two  defendant,  one  of  whom  is  pri- 
marily liable,  execution  should  run  first 
against  the  defendant  who  is  primarily 
liable  and  second  against  tiie  other  defendant 
in  case  of  failure  to  realise  the  amount  of 
the  judgment  upon  the  execution  against  the 
first  d^endant:  Leech  v.  Pavmg  Co.,  83 
O.  S.  454. 

The  priority  of  a  Hen  of  a  senior  judg- 
ment by  confession  upon  the  lands  of  the 
judgment  debtor,  over  the  lien  of  a  junior 
judgment  acquired  under  a  foreign  execution 
and  levy,  is  lost  by  failure  of  the  owner  of 
the  senior  judgment  to  issue  execution  on 
his'  judgment  and  levy  thereon  within  one 
year  from  its  rendition:  Charbonneau  v. 
Roberts,  4  0.  C.  C.  (N.S.)  674,  14  O.  C.  D. 
707.  See  also  Judgment. 

F.  Duty  to  Ibsue  ExEcunoif. 

Mandamus  will  not  lie  to  compel  a  mag- 
istrate to  issue  an  execution  before  the  ex- 
piration of  ten  days  after  entering  the  judg- 
ment, and  within  which  the  judgment  debtor 
has  the  right  to  file  an  appeal  bond:  State 
V.  Smedes,  17  O.  D.  (N.P.)  757,  5  O.  I*  R. 
94. 

A  justice  is  not  bound  to  issue  without 
order  until  expiration  of  the  time  allowed 
for  stay:  Sharplete  T.  Taylor,  12  O.  243,  I 
Longsdorfs  Notes,  606. 

Where  the  justice  has  failed  to  collect 
money  on  promissory  notes,  through  n^lect, 
and  indorser  pays  them,  taking  an  assign- 
ment of  the  owner's  right,  be  can  not  hold 
the  justice  on  his  bond;  the  holder  or  owner 
of  tiie  notes  alone  has  a  right  of  action 
against  the  justice:  Dehn  v.  Beckman,  12 
O.  S.  181,  II  Longsdorfs  Notes,  556. 

For  the  neglect  of  a  justice  to  Issue  exe- 
cution when  required  by  law,  he  and  his 
sureties  are  liable  on  his  official  bond,  and 
the  measure  of  damages  is  the  loss  suffered 
by  the  creditor,  and  not  necessarily  tbe 
amount  of  the  judgment:  Qaylor  v.  Hunt, 
23  O.  S.  255,  III  Longsdorf's  Notes.  122. 

For  n^lect  to  issue  execution,  the  amount 
of  the  judgment  is  prima  faoie  the  measure 
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of  damages,  but  the  amount  may  be  reduced 
by  Bbowing  that  tbe  judgmeot  debtor  did 
not  poBsesB  property  subject  to  levy  and  sale, 
sufficient  to  satisfy  the  judgment.  There  is 
no  presumption  that  a  debtor  lias  selected  or 
will  claim  to  bold  particular  property  ex- 
empt from  execution:  Carpenter  v.  Warner, 
38  O.  S.  416,  III  Longsdorf's  Notes,  9S0. 

If  the  clerk  of  the  court,  under  a  misap- 
prehoiaion  of  the  effect  of  a  bond  tendered 
and  accepted,  declines  to  ismie  an  ezeeutitm, 
or  recalls  one  issued,  the  judgment  creditor 
has  his  remedy,  not  only  in  hit  own  right 
to  appeal  to  the  court  but  also  under  the 
concluding  provisions  of  O.  0.,  |2809,  pro- 
viding that  the  clerk  shall  be  under  tbe 
direction  of  the  court;  feeds  v.  Peaslce,  8 
0.  N.  P.  105,  10  O.  D.  (N.P.)  567. 

Where  a  decree  of  foreclosure  has  been 
entered,  finding  the  amount  due  and  order- 
ing that  the  property  be  sold  in  satisfaction 
of  the  debt,  an  execution  can  not  legally 
issue  until  the  mortgaged  property  has  been 
exhausted  by  public  sale  and  a  new  action 
has  been  brought  for  the  balance  due:  Har- 
riaon  v.  Kirkbribe,  16  0.  D.  (N.P.)  389,  3 
O.  L.  R.  440,  1  Hosea,  505.  See  also  Me- 
chanic's Lien. 

O.  Stat  of  Exkiution. 

1.   In  What  Oaaea  Execution  May  he 
Staged. 

On  judgment  rendered  against  a  constable, 
under  the  third  sub-division  of  G.  C, 
§  10403,  there  is  no  stay:  Hombuckle  v. 
State,  37  O.  8.  361,  III  Longsdorf's  Notes, 
019. 

Where  judgment  is  reversed  and  remanded 
to  the  trial  court,  if  proceedings  in  error  to 
such  reversal  are  pending,  tbe  trial  court 
can  continue  the  case  until  they  are  termi- 
nated, and  then  dismiss  or  proceed  accord- 
ing to  the  result:  Schaeffer  v.  Marienthal, 
17  O.  S.  183,  n  Longsdorf  B  Notes,  825. 

On  error  to  review  the  circuit  court's  re- 
versal of  an  ejectment  case  and  remand  to 
the  common  pleas,  an  application  to  stay 
the  ju^ment  of  the  circuit  court  should  not 
be  made  in  this  oonrt,  but  the  application  to 
continue  sbonld  be  made  in  the  common 
pleas,  and  if  refused,  an  exception  can  be 
taken:  Ifeubert  v.  PhilUps,  46  O.  8.  669,  IV 
Longsdorf  B  Notes,  347. 

Where  «  judgment  is  reversed  and  the 
cause  remanded  for  a  new  trial,  a  motion  to 
stay  execution  will  not  lie  under  Q.  C, 
1  12278,  except  for  good  cause  shown: 
Brewmg  Co.  v.  Frank,  5  O.  L.  K.  677. 

Error  lies  to  the  appointment  of  a  re- 
ceiver. It  is  a  final  order,  execution  of 
which  may  be  stayed  by  the  circuit  court 
under  G.  C,  1 12878|  until  final  hearing: 


Railvjay  Co.  v.  Duckviorth,  2  0.  C.  C.  618, 

1  0.  C.  D.  618  [affirmed,  without  opinion, 
by  supreme  court,  Duekworth  v.  Railway 
Co.,  21  BulL  36]. 

Such  stay  is  not  granted  as  of  course  on 
filing  a  petition  in  error,  nor  on  the  other 
hand  is  a  full  disoussioo  and  showing  of 
error  necessary,  but  It  is  sufficient  if  diffi- 
cult and  important  questions  are  involved. 
So  if  all  the  creditors  and  nearly  all  the 
stockholders  protest  against  a  receiver,  stay 
will  be  granted:  BaUioay  Co.  v.  Duokworth, 

2  O.  C.  C.  518,  1  O.  G.  D.  618  [affirmed,  by 
supreme  court,  without  opinion,  Duckworth 
V.  Railway  Co.,  21  Bull.  36].    See  also  R& 

CEIVEB8. 

Where  the  general  term  in  a  case  reserved 
to  it  renders  a  final  decree  but  suspendB  its 
operation  for  six  months,  with  leave  to  ap- 
ply for  a  further  stay,  and  this  decree  is 
affirmed  by  the  supreme  court  and  remanded 
to  the  general  term  for  execution,  tbe  gen- 
eral term  has  no  power  to  remand  to  the 
special  term  for  further  proceedings,  and 
the  special  term  has  no  juris(£ction;  to 
grant  further  extension:  Cincinnati  v. 
Railway  Co.,  56  O.  S.  675,  IV  Longsdorf's 
Notes,  700  freversing  Cincinnati  v.  Railway 
Co.,  4  0.  N.  P.  57,  6  O.  D.  (N.P.)  81].  See 
also  CODBTS. 

Where  a  final  decree  provides  that  its 
operation  be  suspended  for  a  certain  time, 
with  leave  to  apply  for  a  further  extension, 
the  application  must  be  made  within  the 
time  of  the  original  suspension.  Tbe  court 
has  no  power  to  entertain  an  application 
made  after  that  time,  the  term  having  gone 
by,  for  this  is  modifying  its  judgment  after 
term,  which  can  only  be  done  as  provided 
by  statute:  Cincinnati  v.  Railtcay  Co.,  56 
O.  S.  675,  IV  Longsdorf's  Notes,  700  [re- 
versing Cincinnati  v.  Rattway  Co.,  4  O.  N. 
P.  57.  6  O.  a  {N.P.)  81].   See  also  Jddo- 

UENT. 

Time  within  which  a  tiling  must  be  done 
and  time  beyond  which  it  may  be  done  are 
much  different,  and  the  Ohio  rule  as  to  the 
former  includes  the  first  day.  Hence,  on  a 
consent  judgment  entered  April  2d,  stipulat- 
ing against  execution  for  ten  months,  exeeu' 
tion  on  February  2  thereafter  is  not  prema- 
ture, for  the  first  day  may  be  counted  as 
one  of  those  for  which  stay  was  given: 
Voorheoa  r.  Minor,  19  O.  C.  C.  660,  10  0.  C. 
D.  081.  See  also  Tims. 

An  order  by  the  superior  court  of  Cincin- 
nati, that  a  default  judgment  rendered 
the  same  court  at  a  previous  term  be  sus- 
pended and  execution  thereon  stayed  until 
the  ease  should  be  tried  on  its  merits,  and 
granting  leave  to  defendant  to  file  answer,  is 
an  order  affecting  a  substantial  right  in  a 
summary  application  after  judgment,  and  is 
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a  final  order  within  the  meaning  of  G.  C, 
1 12258,  from  which  error  may  be  prose- 
cuted: Van  Ingm  t.  Berger,  82  0.  S.  255. 
See  also  Ebbob. 

A  pending  action  on  a  note  signed  by  a 
firm  of  three  perBons  is  not  stayed  by  a  dis- 
charge of  two  of  them  in  bankruptcy,  for 
th^  are  necessary  parties.  The  remedy  is 
to  stay  execution:  White  v.  Francit,  5  Dec. 
Bep.  323,  4  Am.  L.  Rec  601.  See  also  Bank- 

KDFrOT. 

2.   Bond  for  Bte^. 
(a)    Who  May  Sign, 

It  a  person  for  the  purpose  of  becoming 
bail  for  stay,  signs  bis  name  on  the  dod^et 
in  blank,  and  the  undertaking  be  written 
afterwards  over  his  signature,  he  is  bound. 
'I'he  bond  need  not  be  written  before  the  bail 
rigns  his  name:  Berig  v.  Jfougaret,  7  O. 
B.  480,  n  Longsdorfs  Notes,  319. 

Where  a  bail  for  sta^  of  necution  signed 
his  name  to  the  docket,  and  the  justice  neg- 
lected to  write  over  his  signature  an  under- 
taking for  stay,  the  Justice  is  not  liable  on 
his  bond  for  such  n^leet:  Oaylor  t.  ffimt, 
28  a  8.  255,  lU  Longsdorfs  Notes,  122. 

Where  the  bail  is  an  infant,  the  under- 
taking is  not  void  but  voidable  and  may  be 
ratified  by  the  infant  upon  becoming  of  age: 
Homer  v.  Dipple,  31  O.  S.  72,  III  Longs- 
dorfs Notes,  562. 

(b)  Contmta. 

In  a  petition  on  an  undertaking  for  stay 
before  a  justice,  it  is  necessary  to  aver  ex- 
ecution issued  after  stay  expired,  notwith- 
standing other  executions  may  have  been 
issued  before  such  expiration,  under  pro- 
ceedings to  obtain  additional  security  by 
virtue  of  G.  C,  %  10414:  Murphy  v.  Flowers, 
27  O.  S,  468,  III  Longsdorfs  Notes,  369. 

A  supersedeas  bond  does  not  vacate  an 
execution  levied  on  land:  Arnold  v.  Fuller, 
1  0.  458,  I  Longsdorfs  Notes,  94.. 

A  stay  bond  thus,  "K  v.  S.  E  appears  and 
acknowledges  himself  bail  on  the  above 
case,"  is  vpid  for  informality:  Kema  v. 
Bchoonmaker,  4  O.  331,  I  Longsdorfs  Notes, 
223. 

Where  the  surety  signed  the  Justice's 
docket  and  the  justice'  then  added  the  words 
"for  stay,"  evidence  that  he  wrote  out  the 
undertaking  for  stay  over  the  signature 
after  his  office  had  expired  is  properly  re- 
jected in  an  action  on  the  undertaking: 
Eerig  t.  Vougaret,  7  O.  S.  480,  II  Longs- 
dorfs Notes,  319. 

It  WM  queried,  but  not  decided  whether  a 
bail  for  stay  of  execution  over  whose  name 
in  blank  the  Justice  has  not  written  out  the 


bond  is  liable:  Oaylor  v.  Hunt,  23  0.  S.  2S6, 
III  Longsdorfs  Notes,  122. 

Bail  for  stay  of  execution  before  a  justice, 
put  in  with  plaintiff's  consent  after  the  ten 
days,  is  valid  and  the  surety  liable: 
Whalon  v.  Glenn,  1  Dec.  Kep.  57,  1  W.  L. 
J.  396. 

A  stipulation  in  a  consent  judgment  stay- 
ing execution  for  a  time,  except  that  it  could 
issue  and  be  levied  in  order  to  preserve  pri- 
ority of  lien,  is  not  violated  by  filing  a  cred- 
itor's hill  in  the  interval.  This  is  not  an 
execution,  as  the  parties  have  used  the 
term  being  filed  to  acquire  a  lien;  Voorhees 
V.  Minor,  19  O.  C.  C.  560,  10  0.  C.  D.  681. 

A  bond  executed  under  the  requirements 
of  G.  0.,  1 12269,  providing  for  the  immedi- 
ate collection  of  judgments  in  certain  classes 
of  cases,  should  require  payment  of  interest 
on  the  amount  it  is  sought  to  collect,  in  the 
event  of  its  becoming  necessary  to  make 
restitution:  Hmmta  t.  Lanman  Co.,  2  0.  N. 
1>.  (N.S.}  406,  15  0.  D.  (N.F.)  64.  See  also 
EBB<n. 

(c)  Effect. 

The  undertaking,  even  though  signed  alter 
the  ten  days,  may  he  valid  as  a  eommon 
law  contract,  though  not  available  under  the 
statute,  if  based  upon  sufficient  considera^ 
tion.  And  the  release  of  levy  and  stay  of 
execution  for  the  statutory  period  is  a  suffi- 
cient consideration.  The  execution  of  such 
undertaking  on  the  justice's  docket  is  suffi- 
cient delivery,  if  no  other  delivery  was  con- 
templated by  the  parties:  Duckicall  v. 
Rogers,  16  0.  S.  544,  II  Longsdorfs  Notes, 
747. 

The  giving  of  the  undertaking  provided 
for  in  G.  C,  S  10401,  does  not  operate  as  a 
release  of  errors  in  the  judgment,  or  a 
waiver  of  the  right  to  prosecute  proceedings 
in  error  for  its  reversal;  Russell  v.  Oiles, 
31  O.  S.  293,  III  Longsdorfs  Notes,  686. 

On  proceedings  in  error  by  a  judgment 
debtor  to  reverse  the  judgment,  it  will  be 
presumed  that  the  stay  of  execution  was  at 
his  instance:  Shafer  v,  HocTcheimer,  36  O. 
S.  215,  III  Longsdorfs  Notes,  842. 

In  such  proceeding,  the  fact  that  the 
d  btor  caused  an  undertaking  for  stay  of 
execution  was  a  waiver  of  any  defect  in  the 
service  of  the  summons  in  the  action.  IRuS' 
sell  V.  Giles,  above  distinguished)  :  Sltafer 
V.  Hockheimer,  36  O.  S.  215,  III  Longsdorfs 
Notes,  842. 

The  undertaking  provided  for  in  G.  C, 
S  10401,  if  executed  after  the  time  allowed 
by  law  is  valid  as  a  common  law  contract,  if 
supported  by  sufficient  consideration,  though 
not  effective  as  a  statutory  undertaking.  A 
surety  on  the  judgment  Is  discharged  by 
such  contract  made  without  his  consent.  And 
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payments  made  by  him  to  prevent  sale  of 
his  goodfl  on  execution  may  be  recovered 
back.  Such  compulsory  payment  is  not  sat- 
isfaction of  judgment  or  undertaking  so 
that  an  action  may  not  be  maintained  on 
the  undertaking  by  tiie  judgment  creditor: 
Boling  V,  Young,  38  0.  S.  I3S,  III  Longs- 
dorfs  Notes,  961. 

The  remedy  given  by  G.  C,  1 10423,  on  un- 
dertakings for  stay  of  execution,  is  not  oc- 
clusive, but  cumulative  only:  Ducktcall  r. 
Rogers,  15  O.  S.  644,  II  Longsdorf  b  Not«a, 
747. 

The  right  to  appeal  Is  not  waived  by  giv- 
ing bail  for  stay  of  execution;  Nealy  v.  Sex- 
ton, W.  314,  I  Lnigsdorfs  Notes,  24;  Alhan 
T.  Svana,  8  Dec.  I^.  288.  2  W.  L.  M.  325. 

Bail  for  stay  of  execution  are,  like  other 
sureties,  not  released  by  delay  not  g^ven  by 
binding  contract,  hence,  instructions  to  a 
justice  not  to  issue  execution  until  further 
oiders  does  not  release,  though  the  debtor 
become  insolvent  in  the  meantime:  Whiton 
T.  Bipley,  1  Dec.  Rep.  133,  2  W.  L.  J.  406. 

Bail  for  stay  of  a  justice's  judgment  is  to 
pay  if  the  debtor  does  not;  and  that  the 
debtor  is  dead,  and  left  assets,  is  not  good 
cause  why  judgment  should  not  go  against 
the  bail:  Hall  v.  Kerr,  W.  446,  I  Longs- 
dorfs  Notes,  35. 

G.  C.,  i  12269,  gives  the  court  discretion 
to  grant  or  refuse  the  leave  to  have  execu- 
tion, notwithstanding  a  supersedeas  bond: 
Gardner  v.  OUne,  2  Dec  Rep.  301,  2  W.  L. 
M.  329. 

Execution  should  be  granted  if  no  reason- 
able ground  for  the  proceedings  in  error  ap- 
pear, and  they  eecm  to  be  for  delay.  This  is 
determined  from  the  record,  and  the  motion 
should  be  accompanied  by  a  copy  of  the 
record,  and  proof  of  notice  upon  the  other 
party:  Gardner  v.  CTZifie,  2  Dec.  Rep.  301,  2 
W.  L.  M.  329. 

On  motion  for  leave  to  levy  execution, 
notwithstanding  a  supersedeas  bond  (G.  C., 
1  12269),  if  the  amount  admittedly  due  is 
large  as  compared  to  that  litigated  in  error, 
and  th^  are  separable,  execution  for  the 
former  may  be  allowed,  but  an  agreement 
to  stay  the  execution  as  to  the  latter  may  be 
required  from  plaintiff:  Bank  v.  West,  12 
Dec.  Rep.  320,  2  H.  60. 

Leave  to  enforce  a  judgment,  notwith- 
standing a  supersedeas  bond,  which  leave  can 
be  given  by  the  "court  below,"  G.  C,  1 12269, 
is  to  be  asked  of  the  district  court  and  not 
of  trial  court,  if  the  supersedeas  was  in  the 
district  Court,  in  order  to  go  to  the  supreme 
court:  Going  v.  Schnell,  6  Dec  Rep.  932, 
8  Am.  L.  Bee.  730,  8  Dec.  Rep.  69,  6  Bull. 
423. 

An  undertaking  given  to  a  claimant  of 
attached    property    under    the  provisions 


of  G.  C,  1  11743,  takes  the  place  of 
the  property  to  the  extent  of  the  in- 
terest therein  which  the  claimant  may 
establish  in  his  suit  on  the  undertak- 
ing; and  the  value  of  said  interest  in  said 
property,  with  interest  thereon  from  the 
date  of  the  delivery  of  the  undertaking  to 
the  claimant  is  the  measure  of  his  damages: 
Adamson  v.  Izor,  76  O.  S.  64,  IV  Longs- 
dorf's  Notes,  1022. 

A  justice's  judgment  in  scire  faeiat 
against  the  bail  for  stay  of  execution,  without 
previous  execution  against  the  debtor,  is  not 
void,  but  is  binding  until  reversed:  Moort 
V.  Rohison,  6  0.  S.  302,  II  Longsdorfs  Notes, 
242.   See  also  Jin>aiCEKT. 

A  restitution  bond  annuls  a  supersedeas 
bond;  thus,  if  a  supersedeas  is  given,  but 
the  circuit  court  affirms,  and  another  super- 
sedeas is  given  for  error  in  the  supreme 
court,  pending  which  the  judgment  creditor 
obtains  leave  to  enforce  his  judgment,  giving 
a  restitution  bond  under  G.  C.,  1 12269,  but 
on  ececution  no  property  is  found,  he  can 
not  resort  to*the  supersedeas  hondet  Young 
V.  Spencer,  2  0.  C.  C.  459,  1  O.  a  D.  687. 
See  also  Ebbob. 

(d)    Action  Upon. 

As  between  the  bail  for  stay  of  execution 
and  a  surety  on  the  judgment,  not  consent- 
ing, the  former  is  primarily  liable  on  the 
judgment:  Boling  v.  Young,  38  O.  8.  135, 
III  Longsdorfs  Notes,  061. 

Under  such  circumstances  as  are  pro- 
vided for  in  G.  C,  §  10405,  the  surety  may, 
]upon  execution  being  issued  against  him  and 
I  the  principal  at  the  expiration  of  the  period 
of  stay,  pay  the  money  under  protest,  and  sue 
to  recover  same  from  the  bail  for  stay: 
'  Denier  v.  Myers,  20  0.  S.  336,  II  Longsdorf  ■ 
Notes,  998. 

Action  on  the  stay  bond  on  a  justice's 
docket  may  be  brought  in  the  common  pleas. 
The  remedy  by  G.  C,  S  10423,  ie  cumulative: 
Duck  wall  V.  Rogers,  15  0.  S.  544,  II  Longs- 
dorfs Notes,  747. 

The  stay  of  execution  bond  before  a  jus- 
tice can  not  be  sued  without  averring  execu- 
tion issued  against  the  debtor  after  stay  ex- 
pired, although  other  executions  were  issued 
before  to  obtain  additional  security  under 
(i.  C.,  S  10414:  Burr  v.  Moody,  W.  449,  I 
Longsdorfs  Notes,  35;  Murphy  v.  Flowert, 
27  O.  S.  468,  III  Longsdorfs  Notes,  369. 

A  bond  under  the  statute  by  an  execution 
debtor  to  obtain  a  sti^  to  redeliver  the  pn^ 
erty  within  six  months  to  tiie  officer  having 
the  execution,  does  not  mean  to  an  officer 
with  an  execution  at  tiie  time  of  redelivery, 
but  at  the  date  of  the  bond.  Henee>  the 
creditor  is  not  compelled  to  issue  execution 
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An  additimal  levy  U  not  eontemplafed 
nnlen  additional  goodi  or  chattels  are  de- 
sired to  be  reached:  JZyon  Boot,  M  0.  S. 
302>  IV  lAugsdorf  B  Notes,  690. 

A  etmstonoUTs  levy  of  a  siibieqiient  exeen- 
tion  may  be  made  by  indorsement  moelyt 
where  a  valid  levy  has  been  made.  But 
where  there  ie  bat  a  mere  paper  levy  which 
is  void,  or  where  there  has  bem  &  valid 
levy  which  has  become  frandnlent  and  void 
as  against  snbeequent  creditors,  such  order  of 
sale  is  inoperatiTC  as  against  sabeequent  ex- 
ecutions actual^  levied:  Murphy  v.  Bwad- 
ener,  33  O.  8.  86,  III  LongsdorfB  Notes,  60B. 

Levy  and  exeentiim  for  a  balanoe  due  on 
foreclosure  is  not  authorised  until  aftor  pub- 
lic sale  and  a  new  action  is  brought  to  re- 
cover a  balance  doe,  where  tiie  decree  pro- 
vides only  for  aale  of  property:  Barrioon 

KirJOride,  U  0.  D.  (NP.)  889,  8  O.  L. 
B.  4«0. 

Fosseaslon  by  the  shertlPs  keeper  ie  pos- 
session by  the  sheriff:  Hiekt  v.  Onuael,  8 
O.  N.  P.  78,  10  0.  D.  (N.P.)  632. 

The  purpose  of  the  legislature  in  enacting 
O.  C,  II 10371,  et  aeg^  relating  to  ttie  trial 
of  the  right  of  property  levied  on  or  at- 
tached, was  to  relieve  the  constable  and  ad- 
vise the  judgment  creditor  of  the  rights  of 
the  claimant  in  the  property  so  taken,  but 
such  a  proceeding  is  not  conclusive  as  to 
the  ownership  of  the  property,  and  does  not 
disturb  the  title,  and  title  may  be  enforced 
by  a  civil  action  in  any  court  of  competent 
jurisdiction,  notwithstanding  the  finding  of 
the  justice  of  the  peace :  Berkov>U»  T. 
Brewing  Co.,  7  0.  L.  B.  244. 

The  code  as  to  trial  of  right  of  property 
levied  on  does  not  apply  to  levies  by  con- 
stables, because  the  justices'  code  has  spe- 
cial provisions  for  them:  Armairong  v.  Har- 
vey, 11  O.  8.  627,  II  Longsdorffl  Notes,  627. 

Where  a  debtor  here  gives  a  note  to  a 
creditor  in  another  state  payable  in  such 
state,  the  %itu»  of  the  d^t  is  here,  and  the 
debt  can  be  garnished  here:  Wilson  v.  Qif- 
ford,  12  0.  C.  C.  697,  5  0.  C.  D.  680. 


at  the  Old  of  six  months  to  get  tiie  benefit 
of  tiw  bond,  but  nondsUvny  by  the  dditor 
is  ft  bnseh:  Wright  v.  Leppvr,  2  0.  297,  I 
Longsdorf  s  Notes,  127. 

B«tiini  of  cKeeution  unsatisfied  at  the  «x- 
pimtiou  of  tiie  stay  is  sufficient  to  entitle 
the  plaintiff  to  enforoe  on  the  stay  bond.  It 
is  no  defense  to  the  surety  to  state  tiiat 
Hum  was  property,  but  by  collusion  was 
not  levied  on:  Ooeket  T.  Avemwiit,  8  Bull. 
804. 

B<md  for  stay  of  euention  of  a  justice's 
judgment  is  a  special^  nndsr  O.  0.,  1 11221, 
uid  action  thetcon  is  barred  in  fifteen  years: 
Bobo  T.  Norton,  10  0.  8.  614,  II  Longsdorf's 
Notes,  469.  See  also  LncxxuiON. 

V.  LEVT. 

A.  Scon  AND  ErrsoT  or  Siatutwt 
Pbovxsxohb. 

Provisions  like  those  of  6.  C,  111666, 
are  for  tiie  benefit  of  the  debtor,  and  may 
t>e  waived  1^  him,  and  they  are  directory  in 
their  nature:  Coot  Co.  v.  Bamfc,  66  O.  8.  238, 
IV  Longsdorf's  Notes,  660. 

The  levy  of  a  foreign  execution  is  com- 
plete when  indorsed  on  the  erecution  and 
before  entry  thereof  as  required  by  0.  C, 
}2837:  Morgan  v.  Kinney,  38  O.  S.  610,  III 
Longsdorf  s  Notes,  907. 

An  action  in  mandamus  will  not  lie  to 
compel  a  sheriff  to  levy  a  writ  of  execution 
where  there  is  a  plain  and  adequate  remedy 
by  due  course  of  law:  Btate,  ea  rel.,  v. 
Ohamben,  6  O.  C.  C.  (N.S.)  67,  16  O.  C.  D. 
404. 

Interfering  with  property  levied  upon  is 
contempt:  State,  m  roU,  T.  SoMen,  12  O.  D. 
(NJ».)  91. 

Waiver  of  exemption  in  property  levied  on 
execution,  quaere:  State,  em  rel.,  v.  Holden, 
12  0.  D.  (N.P.)  91. 

The  rule  that  an  officer  is  justified  by  his 
process,  not  void  upon  its  face,  is  one  of 
protection  only;  and  although  the  officer 
may  execute  such  process,  yet  if  it  is  in  fact 
void  for  want  of  jurisdiction  in  the  court 
or  officer  issuing  it,  he  may  refuse  to  exe- 
cute it,  and  no  action  will  lie  against  him 
for  such  refusal:  Newhurg  v.  Munahower, 
29  0.  S.  617,  III  Longsdorf's  Notes,  504. 

Where  the  constable  has  taken  security  for 
his  own  indemnity,  and  leaves  the  property 
levied  upon  in  possession  of  the  debtor,  the 
debtor's  possession  is  to  be  regarded  as  the 
possession  of  the  constable,  and  as  against 
a  sheriff  who  afterwards  levies  upon  the 
property,  the  constable  has  the  right  to  the 
immediate  possession,  and  may  maintain  an 
action  therefor,  without  a  demand  for  the 
reddivery  of  the  property:  Pugh  v.  OaUo- 
•Doy,  10  O.  8.  488,  II  LongsdorTs  Notes,  456. 


B.  Obdeb  of  Imrr. 
1.  Peraonalty. 

Personal  property  in  the  possession  of  the 
mortgagor,  until  condition  broken,  may  be 
seized  on  execution:  Curd  v.  Wunder,  5  O. 
S.  92,  n  Longsdorf's  Notes,  162. 

An  officer  by  levy  on  chattels  acquires  a 
special  property  therein  which  will  sustain 
replevin:  Maesie  v.  Long,  2  O.  287,  I  Longa- 
dorFs  Notes,  126;  Wright  v.  Lepper,  2  O. 
297,  I  Lon^orfs  Notes,  127;  Wadsivorth 
V.  Paraons,  6  0.  449,  I  Longsdorf's  Notes, 
361;  Pugh  T.  Calloway,  10  O.  S.  488,  II 
LongsdOTfs  Notes,  466. 

Digitized  by  Google 


7265 


BZEOUTIOH,  WRIT  OF,  T. 


7«ee 


A  redelivery  of  the  property  to  the  debtor 
on  his  giving  bood  under  G.  C,  |  10432, 
makes  him  bailee  of  the  constable  and  the 
property  is  constructively  still  in  the  coo- 
stable's  possesBion  and  not  subject  to  levies 
by  other  oflBcers;  Pugh  t.  Coltouxiy,  10  O.  8. 
488.  II  L(»igBdorf  s  Notea,  456. 

S.  Btattjf. 

It  is  not  necessary  that  the  debtor  be 
without  chattel  property  to  make  a  levy  of 
an  execution  on  land  valid  as  against  cred- 
itors and  Bubeequent  creditors:  Coal  Co.  v. 
Bank,  65  0.  8.  233,  IV  Longsdorfs  Notes, 
660;  see  Cook  v.  Dinamore,  5  O.  0.  C.  385,  3 
O.  C.  D.  189. 

If  personalty  is  insufficient,  a  levy  on 
real  estate  can  be  made  before  sale:  Cook 
V.  Dintmore,  5  O.  C.  0.  885,  3  O.  C.  D.  189. 

When  a  judgment  creditor  levies  on  only 
a  part  of  the  debtor's  land,  be  loses  his  pref- 
erences aa  to  other  lands  first  levied  on  by  | 
other  eneution  ereditors:  Walpole  T.  Ink, ' 
9  0.  142,  I  Longsdorfs  Notes,  471. 

A  lurety's  property  may  be  levied  on 
under  G.  C,  1 11713,  if  the  sheriff  can  find 
no  property  of  the  principal  without  search- 
ing the  records — ^which  he  is  not  bound  to 
do — or  if  the  only  property  of  the  principal 
he  can  find  is  covered  with  liens  and  in 
litigation.  He  can  abandon  a  levy  on  such 
property  if  he  makes  one:  Mueller  T.  Bates, 
S  Dee.  Rep.  174,  4  W.  L.  Oaz.  145,  13  Dec. 
Bep.  195,  2  D.  318;  Mueller  T.  Batetj  3  Dec. 
Bep.  14,  2  W.  L.  Oaz.  121. 

3.   Partnerthip  Property. 

The  sale  of  partnership  property  for  a  part- 
ner's separate  debt  may  be  i«strained  by  in- 
junction until  the  interest  of  the  partner  be 
ascertained.  The  interest  of  the  partner  is  his 
share  after  all  the  demands  against  the  firm, 
including  those  of  the  individual  partners,, 
are  paid:  Place  y.  Bweeizer,  16  0.  142,  I 
Longsdorfs  Notes,  766. 

Execution  on  judgment  against  a  partner- 
ship In  Ita  firm  name  may  be  satisfied  out 
of  the  partnership  property:  Bank  t.  Oooh- 
ran,  8  O.  N.  P.  686,  12  O.  D.  (N.P.)  27, 

When  *  partnership  and  several  members 
of  the  firm  ara  inaolvent  and  there  are  no 
parteership  funds  lor  distribution  among 
ita  ereditors,  the  creditors  of  the  firm  are 
entiUed  to  share  equally  with  the  ereditors 
of  eaeh  partner  in  the  distribution  of  his 
individual  assets;  the  amount  bo  distributed 
to  the  oreditws  of  the  firm,  however*  not  to 
e»wed  the  amount  of  thehr  claims:  Brock 
T.  Bateman,  26  O.  S.  609,  in  Lm^orfs 
Notes,  270. 

A  jndgmoit  lien  of  separate  creditor  must 
be  postponed  to  the  eqni^  of  a  firm  creditor, 


whose  claim  accrued  during  continuance  of 
partnership  though  subsequent  to  time  such 
lien  attached :  Page  v.  Thoma*,  48  0.  S.  S8, 
IV  Longsdorfs  Notes,  143. 

A  partner's  interest  in  partnership  goods 
is  his  share  of  the  surplus  after  all  demands 
against  the  firm  are  paid:  Butcliffe  v.  Dohr- 
man,  18  O.  181,  I  Longsdorfs  Notes,  841; 
yitBon  V.  Tfash,  12  O.  B.  647,  II  Longsdorfa 
Notes,  692. 

Partnership  goods  may  be  levied  on  under 
execution  against  one  partner  for  his  aqta- 
rate  debt:  Place  y.  BtoeeUefy  16  0.  142,  I 
Longsdorfs  Notee,  766. 

C.  ISxraaa  ixt  Lett. 
1.  PerwHwIty. 
(a)  AotttoE. 

A  secret  levy  without  reasonable  notoriety 
does  not  constitute  a  valid  levy  of  person- 
alty as  against  a  mortgagee  taking  a  mort- 
gage between  such  levy  and  its  publicity; 
Minor  T.  Bmiih,  13  O.  S.  79,  II  Longsdorfs 
Notes,  699. 

An  omission  by  an  ofScer  to  indorse  no 
goods  will  not  render  the  levy  invalid  or  in- 
effectual to  create  a  lien:  Goal  Co.  v.  Bank, 
65  O.  8.  233,  IV  Longsdorfs  Notes,  660. 

The  inventory  is  no  part  of  the  levy,  and 
its  omission  does  not  invalidate  the  levyi 
Pvgh  v.  Calloway,  10  0.  8.  488,  II  Longs- 
dorfs Notes,  456. 

Where  the  constable  copied  the  inventory 
taken  by  a  sheriff  and  made  it  a  part  of  his 
return  and  it  stated  a  levy,  it  is  not  a 
valid  levy  on  goods  then  in  hands  of  sheriff 
on  execution:  Toionsend  v.  Coming,  40  0. 
S.  335,  IV  Longsdorfs  Notes,  27. 

Actual  seizure  of  personal  property  so 
far  as  it  is  capable  thereof,  or  such  open,  un- 
equivocal dominion  as  ft  admits  of,  is  neces- 
sary to  a  proper  levy:  MUior  v.  amith,  13 
O.  8.  79,  II  Longsdorfs  Notes,  609;  Murphy 
v.  BvMdmer,  33  0.  S.  85,  III  Longsdorfs 
Notes,  659;  Root  T.  Railroad,  45  O.  8.  222, 
IV  Longsdorfs  Notes,  270. 

Possession  by  the  officer  is  necessary  to  the 
validity  of  a  levy:  Root  T.  Railroad,  46  O. 
S.  222,  IV  Longsdorfs  Kf>te8,  270. 

Merely  indorsing  a  paper  levy  on  the  writ 
and  leaving  the  property  is  not  sufficient: 
MvTpky  V.  fiwodmer,  33  0.  S.  86,  m  Longs- 
dorfs Notes,  669. 

An  eneution  against  a  church  is  npt 
properly  le^ed  on  the  organ  as  against  a 
late  bono  ^  mortgagee  ^  It  by  indorsing 
the  levy  In  view  of  the  organ  while  the 
sexton  is  ringing  the  bell:  Jfinor  T.  Bmith^ 
IS  O,  8.  70,  n  Longsdorfs  Notes.  600. 

A  valid  levy  may  he  made  on  six  hundred 
tons  of  iron,  part  of  a  larger  quantity,  and 
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the  sheriff  may  take  poBieHioii  of  the  whole 
in  order  to  separate  aneh  part,  and  an  un- 
reasonable delay  in  midcing  the  eqiaration 
will  not  invalidate  the  levy,  thongh  it  may 
create  a  liability  to  the  owner  of  the  rest: 
Morgan  v.  Bpamgler,  14  O.  8.  102»  II  L<»^- 
iorPt  Notee,  939. 

Where  an  execution  against  A  is  levied 
1^  mistake  upon  the  property  of  B  the 
property  can  not  be  held  under  any  form 
of  procedure;  but  where  the  property  must 
nltimately  be  liable,  although  the  maimer  of 
reaching  it  may  be  questioned  the  levy  is 
valid:  Btat*  T.  BHmvm,  46  Bull.  27fi. 

(b)  CoMtriKrtiM. 

When  a  valid  levy  has  been  made  upon 
goods  and  chattels  in  the  hands  of  the 

officer,  a  constructive  levy  of  subsequoit  ex- 
ecutioDs  coming  into  his  hands  before  sale, 
may  be  made  by  indorsement  merely;  but 
when  the  originid  levy  is  a  mere  paper  levy 
and  therefore  void,  a  constructive  levy  of 
actual  executions  will  not  bind  the  property 
against  subsequent  executions  actually  levied 
upon:  Murphy  v.  8wadener,  33  O.  8.  85,  III 
Xxmgsdorfs  Notes,  659;  Townsend  v  Com- 
ing, 40  0.  S.  335,  IV  Longsdorf's  Notes,  27. 

Actual  seizure,  whether  omitted  or  not,  is 
immaterial  after  a  forthcoming  bond  is 
given,  'for  this  admits  a  levy  not  only  as 
against  the  debtor,  but  also  in  replevin  by 
the  officer  against  another  officer  levying  on 
the  property  in  the  debtor's  hands:  Pugh  v. 
CaUowag,  10  O.  8.  488,  II  Longsdorfs  Notes, 
466. 

2.  Beattg. 
(a)  AetuaL 

Entry  on  real  estate  is  not  necessary  to 
constitute  a  valid  levy  thereon:  Morgan  v. 
Kinney,  38  0.  8.  610,  III  Longsdorfs  Notfifl, 
W7;  Coal  Co.  v.  Bank,  55  O.  8.  233,  IV 
Longsdorfs  Notes,  600. 

A  valid  levy  on  real  property  is  made  :f 
such  levy  be  indorsed  on  the  writ,  with  a 
propo'  description  oi  the  land:  Coal  Co.  v. 
Bank,  65  O.  8.  833,  IV  Longsdorfs  Notes, 
660. 

Failing  to  continue  in  actual  po8sest«ion 
releases  the  lien  of  a  levy  only  if  amounting 
to  an  abandonment,  or  making  it  inequitable 
against  subsequent  buyers:  Moore  v.  Powell, 
12  Dec.  Rep.  638,  1  D.  144. 

The  debtor's  possession  is  possession  of  the 
officer:  Pugh  v.  CaUotoag,  10  O.  8.  488,  It 
Longsdorfs  Notes,  456. 

A  levy  on  land  is  not  lost  because  not  fol- 
lowed up  with  diligence,  if  enforced  during 
the  five  years  before  dormancy  of  judgment: 
Cooh  T.  Dintmore,  5  O.  C.  C.  385,  3  O.  C.  D. 
188. 


Order  of  sale  under  a  void  levy  will  not 
opomte  against  later  actual  levies:  Uurphg 
T.  Bwadenert  33  O.  8.  86,  m  Longsdorfs 
Notes,  659. 

The  failure  of  the  judgment  creditor  to 
sue  out  and  levy  execution  on  propoiy  after 
assignment  does  not  affect  the  priority  of 
the  judgment  lien:  Soott  v.  i>uiM,  26  0-  8. 
63,  ni  Longsdorfs  Notes,  286. 

Merely  making  a  levy  on  land  on  a  for- 
eign execution  and  not  following  it  up  hy 
appraisement  and  sale  create  no  lien 
i^inst  subsequent  mortgagse:  Sturgeon  v. 
Jfosois  8  O.  0.  O.  118,  4  O.  a  D.  863;  Stur- 
geon T.  Hull,  8  O.  C.  0.  269.  4  0.  0.  D.  467. 

Ordering  a  return  after  levy  on  real  es- 
tate and  without  appraisonent  or  sale  is  not 
an  abandonment  of  the  levy  and  does  not 
impair  the  lien.  In  fact,  when  other  pro- 
cesses are  in  motion  which  will  accomplish 
the  purpose,  as  here  a  partition  case  pend- 
ing, it  is  the  creditor's  duty  to  call  in  the 
writ  and  cease  nnnecessary  expense:  OiUett 
V.  Miller,  12  O.  C.  C.  209,  5  O.  C.  D.  688. 

Where  a  sheriff  has  levied  on  property 
before  the  debtor  assigns  for  creditors  and 
submits  to  an  order  of  the  probate  judge  re- 
quiring him  to  deliver  it  to  the  assignee  for 
Bale  subject  to  his  lien,  he  does  not  abandon 
bis  levy  as  by  a  volimtary  surrender  on  a 
void  order,  for  it  was  involuntary,  as  by  a 
species  of  duress  or  by  implied  agreement, 
and  the  order  of  the  probate  court  will  not 
be  vacated:  Carson's  Assignment,  1  Dayton 
Term  Rep.  (Iddings)  107. 

A  foreign  execution  levied  on  land  is  not 
waived  or  abandoned  by  levying  another  ex- 
ecution on  the  same  land  under  the  same 
judgment  in  order  to  keep  it  alive.  The  rule 
is  the  same  as  in  case  of  other  executions: 
Mason  V.  Hull,  65  O.  S.  256,  IV  Longsdorfs 
Notes,  661  [reversing  Sturgeon  v.  Mason,  8 
O.  C.  C.  118,  4  O.  O.  D.  353;  Sturgeon  V. 
Hull,  8  O.  C.  C.  269,  4  0.  0.  D.  467]. 

Levy  on  "all  of  C  M's  interest  in  the  real 
estate,"  describing  the  land  but  not  the 
debtor's  interest,  is  not  void  for  uncertainty 
for  purposes  of  effecting  a  lien:  Oillett  V. 
iftUer,  12  0.  0.  0.  200,  6  0.  C.  D.  688. 


(b)  Oonetruetioe. 

Entry  on  res!  estate  is  not  necessary  to 
constitute  a  valid  levy:  Morgan  t.  Kinneif, 
38  O.  8.  610,  in  Longsdorfs  Notes,  997; 
Cool  Co,  T.  Bank,  66  O.  8.  233,  IV  Longs* 
dorf  s  Notes,  660. 


D.    BZCBBBITB  LBTT. 

Excessive  levy  and  sale  renders  constable 
responsible:  Sparltiijr  v.  Todd,  27  O.  S.  £21, 
in  Longsdorfs  Notes,  872. 
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Prior  excessive  levy  does  not  in  itself  ren- 
der it  invalid  as  against  a  subsequent  levy 
upon  the  same  property:  Pugh  t.  Calloway, 
10  0.  S.  488,  II  Longsdorf'a  Notes,  456. 

As  against  a  subsequent  levy,  a  prior  levy 
is  not  invalid  because  it  was  excessive:  Pugh 
T.  Calloway,  10  0.  S.  488,  XI  Longsdorf's 
Notes,  4S6. 

E.   Etrot  or  Iatt. 
1.  Generally. 

Where  a  sheriff  after  having  levied  upon 
propert7  eonsisting  of  a  patrol  wagon,  horse 
and  harneas  belonging  to  a  municipal  cor- 
poration left  the  Same  in  the  possewion  of 
a  third  pvty,  and  the  latter  upon  the  de- 
mand of  the  mayor  and  policeman  of  such 
corporation  sedcing  to  obtain  possession  of 
the  same,  express^  notified  them  that  bis 
expreas  inatructionB  from  the  ^^Iff  were  not 
to  let  anybody  have  them,  and  they  were 
eonscious  of  the  fact  that  he  had  no  power 
or  authority  to  surrender  thnn,  it  can  not 
be  held  that  the  'action  of  such  parfy  in  sur- 
rendering the  property  was  the  act  of  or  in 
any  manner  bound  the  sheriff:  Btate,  ex  rel., 
T.  Bolien,  18  O.  D.  (N.P.)  91. 

Where  an  euention  against  A  is  levied 
hy  mistake  upon  tbe  property  of  6,  the  prop- 
erty can  not  be  held  in  any  form  of  proce- 
dure; hut  where  the  property  must  ulti- 
mately be  liable,  although  the  manner  of 
reaching  it  may  be  questioned,  the  levy  is 
valid:  State  V.  Brimaon,  46  Bull.  275. 

A  levy  upon  railroad  property  in  actual 
use  is  Toidable  but  noi  void:  State  v.  Brim- 
ton,  46  Boll.  276. 

An  action  to  enforce  the  collection  of  a 
debt  1^  attachment  of  the  property  of  a  non- 
resident of  this  state  who  has  not  been  sum- 
moned DOr  entered  his  appearance,  is  essen- 
tially a  proceeding  m  rem;  and  the  judg- 
ment rendered  therein  cui  have  no  effect 
beyond  the  appropriation  of  the  attached 
property  to  the  satisfaction  of  the  debt  and 
easts:  Oil  Well  Bwpply  Co.  v.  Koen,  64  O.  S. 
422,  IV  Longsdorfs  Notes,  874 

Before  assignment  for  creditors  a  sheriff 
is  entitled  to  possession  of  goods  taken  on 
execution:  Maeh  t.  Sfetnow,  10  0.  D.  (N.F.) 
701. 

Levy  on  chattels  is  a  satisfaction  while 
levy  remains  in  force,  but  only  sale  of  the 
lands  under  levy  is  a  satisfaction:  Regnolde 
T.  Rogers,  5  O.  169,  I  Longadorfs  Notes,  258. 

Levying  an  attachment  on  the  property 
of  a  third  person,  under  the  belief  that  it 
belongs  to  the  debtor,  does  not  change  the 
title  of  the  real  owner,  until  be  so  elects 
by  treating  it  as  abandoned  and  suing  for 
conversion,  and  it  is  too  late  to  do  this  after 
its  destnuition  by  accidental  fire,  the  offi- 


cer not  having  taken  actual  custody,  so  as 
to  deprive  the  owner  of  control:  Bammis  T. 
Sly,  64  O.  S.  611,  IV  Longadorfs  Notes,  646 
[reversing  Bammia  T.  Bly,  4  O.  G.  D.  60]. 
8ce  also  AlTAOHlCBItT. 

A  husband  inheriting  real  property  from 
the  estate  of  his  wife,  takes  it  incumbered 
with  all  the  indebtedness  of  the  wife  and  the 
expenses  of  administering  upon  her  estate. 
If  the  estate  is  insolvent  a  judgment  cred- 
itor of  the  husband  reaches  nothing  hy  levy- 
ing an  execution  upon  the  property  descended 
to  him:  Bimmona  T.  Jfoore,  3  O.  O.  O.  (N.S.) 
178,  IS  O.  O.  D.  11.  See  also  DKBtnarr  ahd 

DiBTBIBUnOK. 


2.   After  Death  of  Party. 

After  the  death  of  defendant,  execution  on 
a  judgment  rendered  in  his  lifetime,  issued 
against  him  and  levied  on  his  lands  is  void, 
and  the  buyer  at  the  sale  gets  no  title  to 
the  land:  Maseie  v.  Long,  2  O.  287,  I  Longs- 
dorfs  Notes,  125;  Arnold  v.  Fuller,  1  0.  458, 
I  Longsdorf's  Notes,  94;  Cartney  v.  Reed, 
5  0.  221,  I  Longsdorf's  Notes,  269. 

Death  of  the  defendant  after  execution 
has  been  issued  and  levied  does  not  affect 
it,  but  it  proceeds  as  if  death  had  not  taken 
place.  But  if  defendant  die  after  execuiion 
issued,  but  before  levy,  it  can  not  proceed: 
Maaaie  t.  LornQt  2  O.  287, 1  Longsdorfs  Notes, 
126. 

Though  an  execution  is  a  single  thing, 
the  death  of  the  defendant  after  levy  on  land 
does  not  vacate  it,  yet  a  levy  after  death 
Is  void:  Arnold  v.  Fuller,  1  0.  468,  I  Longa- 
dorfs Notes,  94. 

Death  of  one  party  and  marriage  of  the 
other,  a  female,  after  execution  or  order  of 
sale  once  b^pin,  does  not  abate  it.  And  an 
alias  order  of  sale  may  issue  if  the  first  is 
returned  not  sold:  Craig  v.  Foai,  16  0.  563, 
I  Longsdorfs  Notes,  784. 

On  death  of  tbe  fraudulent  grantee,  after 
decree  setting  aside  the  conveyance  and  order- 
ing sale,  the  sale  may  be  had  without  re- 
vivor against  the  heirs;  for  the  property  be- 
longs as  to  the  judgment  creditor  to  the 
grantor  and  not  to  the  grantee:  Beaumont 
V.  Herrick,  24  O.  S.  446,  III  Longsdorfs 
Notes,  183. 

Real  estate  levied  on  during  the  debtor's 
life  may  be  sold  under  the  levy  without  mak- 
ing his  heirs  or  representatives  parties,  and 
G.  C,  S  11049,  does  not  change  this  rule: 
Bigelow  T.  Renker,  25  O.  8.  642,  III  Longs- 
dorfs Notes,  261. 


F.   Right  to  Compel  Levy. 

An  action  in  mandamus  will  not  lie  to 
compel  a  sheriff  to  levy  a  writ  of  execution 
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be  puniibedt  8t»t«  T.  IToIdmt,  12  0.  D.  (N. 

P.)  01. 

The  fact  that  the  property  rescued  fr<nn 
the  cuBtody  of  s  sheriff  under  regular  proc- 
esa  of  court,  is  the  horse  aod  patrol  wagon 
beloDging  to  a  city,  that  there  is  great  pub* 
lie  necessity  for  its  use  by  the  city,  and  that 
the  mayor  offered  to  give  bond  for  the  resti- 
tntion  or  redelivery  of  the  property,  does 
not  render  tlie  act  a  mere  technical  contempt, 
especially  as  there  are  several  remedies  that 
might  have  been  resorted  to  to  have  obtained 
peaceable  possession  thereof:  State  T.  Hoi- 
den,  12  O.  D.  (N.F.)  01. 

The  superintendent  of  a  consolidated  rail- 
road company  is  guilty  of  contempt  of  court 
if  he  orders  a  chain  eat  with  which  the 
sheriff  lias  cuained  a  locomotive  to  the  track, 
having  levied  on  soch  loctmiotive  under  a 
judgment  recovered  against  one  of  the  con- 
stituent companies:  State  v.  Brimmm,  46 
Bull.  276.   See  also  Cokteicpt. 


where  there  is  a  plain  and  adequate  remedy 
due  course  of  law:  State,  ea  reL,  T.  Cham- 
hen,  S  O.  a  C.  (N.S.)  67|  U  O.  0.  D.  404. 

Wliere  there  is  no  allegation  that  the  de- 
fendant is  insolvent,  or  that  execution  of  the 
writ  is  lilcely  to  be  defeated  by  the  removal 
of  property  subject  to  levy  beyond  the  n-aeh 
of  the  sheriff  during  the  life  of  the  writ,  and 
the  only  ultimate  purpose  is  to  obtain  a 
satisfaction  in  money  of  the  judgment  pre- 
Tionily  obtained,  an  adequate  remedy  exists 
at  law,  and  a  writ  of  mandamus  to  compel 
the  inunediate  levy  of  execution  will  not 
be  granted:  State  t.  Chamber;  6  0.  C.  C. 
(N.S.)  bT,  16  O.  C.  D.  404. 

Mandamus  will  not  issue  to  compel  a 
magistrate  to  issue  an  execution  before  the 
expiration  of  ten  days  after  entering  the 
judgment,  and  within  which  the  judgment 
debtor  has  the  right  to  file  an  appeal  bond: 
Bt^te  T.  Smedee,  17  O.  D.  (N.F.)  757,  &  0. 


Q.  CoimucFT  AS  Ehtobcehent  Lett. 

Interfering  with  property  levied  on  la  a 
contempt:  State,  ea  rel^  T,  Hol4e»,  12  0.  D. 
(NJ>.)  01;  State  T.  Brimetm,  46  BuU.  275. 

Public  neceuify  for  use  of  property  levied 
upon  and  seized  on  execution  a  sheriff 
does  not  rendor  tlie  interfering  therewith 
mere  technical  contempt:  State,  ex  rel.,  v. 
HoUUm,  12  O.  D.  (N.P.)  91. 

One  can  not  be  punished  as  for  a  contempt 
in  the  violation  of  an  order  issued  in  a  case 
to  which  he  is  a  stranger  and  of  which  he 
has  no  knowledge;  and  particularly  where 
he  has  replevied  property  previously  seized 
by  the  sheriff,  and  there  is  no  showing  that 
the  seiEure  was  Ic^l:  CaesUy  v.  Church  Co., 
21  0.  C  O.  107,  11  O.  a  D.  461.   See  also 

COICTBHPT. 

Defendants  Imowing  of  an  execution 
against  proper^,  the  levy  thereon,  tlie  fact 
ttuit  the  sheriff  had  custody  of  i^  and  then 
taking  it  away  without  consent  of  any  proper 
avthOTity,  are  bound  to  know  that  their  acta 
in  removing  it,  will  impede,  obstruct,  hinder 
and  delay  the  due  and  orderly  administra- 
tion of  justice,  in  violation  of  G.  C,  {  12137, 
preeeribing  the  acts  constituting  contempt 
of  oonrt:  State  t.  Moldem,  12  0.  D.  (N.P.)  01. 

Courts  are  imperatively  bound  to  maintain 
th^  own  dignity  and  to  protect  their  offi- 
cers in  the  execution  of  it*  process.  There- 
forc^  where  a  sheriff,  as  tin  executive  officer 
of  a  court,  goes  forth  to  execute  its  man- 
dates he  goes  with  the  power  of  the  court 
bcbind  liim,  and  when  property  is  seized  upon 
its  process,  it  then  Is  in  the  custody  of  the 
lav  and  whoever  knowingly  interferes  with 
that  custody  is  guiUy  of  contempt  and  sliould 


H.   Effect  or  Leaving  Defendant  in 
Possession  of  Pbopebtt. 

If  the  officer  leave  the  property  in  the 
debtor's  possession,  and  it  is  removed,  he  is 
liable  for  the  debt,  tio  if  by  agreement  with 
tlie  debtor  he  substitute  other  property  on 
the  day  of  sale:  State  v.  duller,  14  0.  545, 

I  Longsdorf's  Notes,  687. 

If  the  sheriff  leaves  chattels  levied  on  with 
the  debtor  on  bond  to  redeliver  (G.C.,|  11667, 
is  same  as  then  statute),  and  the  goods  are 
not  redelivered,  the  sheriff  is  liable  to  the 
plaintiff  on  amercement.  The  bond  is  for 
his  securi^:  Wadsworth  v.  Paraone,  6  O. 
449,  I  Longsdorf's  Notes,  351. 

If  a  constable  leave  the  property  levied 
on  in  the  debtor's  possession,  taking  a  forth- 
coming bond  under  O.  C,  f  10432,  the  debt- 
or's possession  is  that  of  the  constable. 
Other  officers  can  not  levy  on  it,  and  if  they 
do,  the  constable  may  replevy  from  them 
without  making  a  demand,  and  may  sustain 
the  rqilevin  action  by  showing  his  execution, 
and  need  not  prove  the  judgment  under  which 
it  issued:  Pugh  T.  OaUoway,  10  O.  8.  488, 

II  Longsdorfs  Notes,  466. 

The  debtor's  possession  on  a  forthcoming 
receipt  being  constructively  the  officer's  pos- 
session, a  demand  and  refusal  must  1m  shown 
hy  tlie  officer  proceeding  against  him  for 
nondelivery,  while  his  possession  was  legal: 
Baeaett  v.  Baker,  W.  337,  I  Longsdorfs 
Notes,  26  [as  limited  by  Pugh  T.  Calloway, 
10  O.  8.  488,  II  Longsdorfs  Notes,  466]. 

Failing  to  continue  in  actual  possession 
releases  the  lien  of  a  levy  only  if  amounting 
to  an  abandonment,  or  maldng  it  inequitable 
against  subsequent  buyers:  Jfoore  t.  jPoioeH, 
12  Bee.  Bep.  688,  1  D.  144. 
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If  the  sheriff  by  direction  of  plaintiff's 
attorney,  but  knowing  him  to  be  unautbor- 
ixed,  leaves  propoiy  levied  on  with  the 
debtor,  and  does  nothing  more  he  is  liable  to 
amercement.  But  where  plaintiff,  then  know- 
ing these  facts,  issues  another  writ  command- 
ing the  sheriff  to  sell  the  property  so  levied 
on,  he  ratifies  the  attorney's  acts,  and  thus 
waives  the  right  of  amercement:  Pettit  v. 
Ebright,  2  Dee.  Kep.  0B1,  4  W.  L.  H.  327. 
See  also  AmaOBmrr. 


I.    ABUfDONUBNT  OF  LeVT. 

A  foreign  execution  levied  on  laud  is  not 
waived  or  abandoned  by  levying  another 
execution  on  the  same  land  under  the  same 
judgment  in  order  to  keep  it  alive.  The  rule 
is  the  same  as  in  case  of  other  esecutions: 
Maaon  v.  Hull,  55  0.  S.  256,  IV  Longsdorf's 
Notes,  661  [reversing  Sturgeon  v.  Mason,  B 
O.  C.  C.  118,  4  O.  C.  D.  353]. 

A  levy  on  land  is  not  lost  because  not  fol- 
lowed up  with  diligence  if  enforced  during 
the  five  years  before  dormancy  of  the  judg- 
ment: Cook  T.  Dinamore,  5  0.  C.  C.  386,  3 
0.  C.  D.  189. 

Where  a  sheriff  after  having  levied  upon 
proper^,  cwsisting  of  a  patrol  wagon,  horse 
and  harness,  belonging  to  a  municipal  cor- 
porati<m,  left  the  same  in  the  possession  of 
a  third  party,  and  the  latter,  upon  the  de- 
mand of  the  mayor  and  policemen  of  such 
corporation,  seeking  to  obtain  possession  of 
the  same,  npressly  noUfled  them  that  his 
express  instructions  from  the  sheriff  were 
not  to  let  anybody  have  them,  and  they  were 
conscious  of  the  fact  that  he  had  no  power 
or  authority  to  surrender  th«n,  it  can  not 
be  held  that  the  action  of  such  party  in 
surrendering  the  property  was  the  act  of  or 
in  any  manner  bound  the  sheriff:  State  V. 
Holden,  12  O.  D.  (N.P.)  91. 

Where  a  sheriff,  in  possession  of  chattel 
proper^  seized  by  him  upon  execution  upon 
a  judgment  upon  a  cognovit  note,  delivered 
the  property  so  seized  by  him  to  the  assignee 
of  the  judgment  debtor,  upon  the  order  of 
the  probate  court  appointing  such  assignee, 
but  reserving  (according  to  the  court's  entry 
ordering  such  delivery)  to  such  sheriff  a 
lien  upon  the  proceeds  of  the  sale  of  such 
property  for  the  payment  of  such  judgment, 
so  levied,  such  a  delivery  was  not  a  volun- 
tary parting  with  the  property  levied  upon 
and  therefore  did  not  avoid  the  lien  of  the 
sheriff  under  such  levy:  In  re  Carton,  12 
O.  D.  (N.P.)  666,  1  Dayton  Term  Rep.  (Id- 
dtngs)  107. 

The  assignee  of  the  debtor  represents  the 
creditors  of  the  debtor  and  they  are  estopped 
by  an  agreement  of  the  assignee  that  the 


lien  on  chattel  property  seised  by  the  sheriff 
shall  be  preserved  to  the  sheriff:  In  n  Car- 
son, 12  0.  D.  (N.P.)  665,  1  Dayton  Term 
Bep.  (Iddings)  107. 

Where  a  sheriff  regularly  levies  upon  cer- 
tain propwty  of  a  city  and  places  it  in  the 
custody  of  a  third  person  with  instructions 
not  to  release  or  give  up  the  same,  it  is  for- 
cibly rescuing  such  property,  for  the  mayor 
of  the  city  and  a  squad  of  policemen  to  take 
the  same  from  the  custody  of  the  bailee  upon 
his  refusal  to  give  up  the  property  on  de- 
mand therefore  and  protesting  his  instruc- 
tions: State  T.  Hotden,  12  0.  D.  (N.P.)  91. 


J.  LuBiiJTT  roB  WBONorui.  ExKcmnon 
aub  Ijett. 

The  rule  of  damages  where  the  sheriff 
levies  on  plaintiff's  store  as  the  property 
of  one  G,  and  holds  it  closed  for  a  month, 
is:  (I)  Interest  on  the  whole  property  from 
the  taking  until  restored;  (2)  Value  of  ar- 
ticles lost,  or  if  injured,  the  amount  thereof 
with  interest;  (3)  Decline  in  the  market 
value  of  the  goods  while  held  by  the  sheriff, 
and  interest  thereon;  (4)  No  recovery  for 
injury  to  the  business,  loss  of  customers,  sal- 
ary of  clerks  paid,  or  store  rent  during  the 
levy,  though  a  different  rule  might  prevail 
against  the  execution  plaintiff:  Searles  v. 
Abbey,  4  Dec.  Rep.  48,  Clev.  L.  Rec.  63. 
See  also  Shebitf. 

A  writ  of  execution,  valid  on  its  faoe, 
though  in  fact  on  a  judgment  without  juris- 
diction of  the  person,  protects  the  officers 
levying  it,  but  does  not  protect  tlie  plaintiff, 
as  he  is  privy  to  the  proceeding,  and  being 
summoned  on  the  constable's  posse  will  not 
protect  him:  Harmon  v.  Gould,  W.  700,  I 
LongsdorTs  Notes,  64.    See  also  Tbespasb. 

Levy  on  the  property  of  a  third  person 
as  that  of  the  defendant,  does  not  make  the 
plaintiff  liable  unless  he  ordered  a  levy  on 
the  particular  goods  or  participated  in  the 
taking.  He  may  be  liable  if  he  ratifies  the 
trespass,  but  merely  receiving  the  proceeds 
with  knowledge,  only  makes  him  liable  for 
the  amount  he  receives:  Cos  v.  Higdon,  12 
Dec.  Bep.  691,_  1  D.  303.  See  also  Tbkspass. 

A  voluntary  hankn^t  has  sufficient  title, 
prior  to  the  election  of  the  trustee,  to  tne 
personal  property  included  in  his  schedule 
of  assets,  to  enable  him  to  bring  and  in 
case  the  trustee  neither  sues  nor  intervenes, 
to  prosecute  to  judgment,  a  suit  for  dam- 
ages occasioned  by  the  alleged  unlawful  judi- 
cial sale  of  a  portion  of  such  property  after 
he  had  filed  a  claim  for  exemption :  Johnson 
T.  Collier,  10  0.  L.  B.  164. 
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VL   BELIEF  AGAINST  EXECimON  AND 
LEVY. 

A  iNJUnOTIOIt. 

An  mjunction  against  an  execution  on  a 
foreign  judgment  will  not  lie  unless  lack  of 
jurisdiction  is  shown:  Hoioard  v.  Kinney  Co., 
8  O.  C.  C.  (N.S.)  568,  19  0.  C.  D.  186. 

An  injunction  will  lie  against  sale  under 
execution  in  hands  of  sheriff,  in  case  of 
personal  property  returned  to  sheriff  upon 
redelivering  bond  in  replevin :  Vphaus  v. 
Roof,  68  O.  S.  401.  IV  Longsdorf's  Notes, 
946. 

The  fact  that  an  agreement  is  offered  to 
the  sberiff  by  the  assignee  that  in  considera- 
tion of  the  delivery  of  such  goods  to  him  to 
be  sold,  the  lien  of  the  judgment  shall  attach 
to  the  proceeds  as  to  the  original  goods,  and 
the  proceeds  be  applied  oq  the  execution  and 
that  such  goods  are  of  greater  value  than 
the  amount  due  on  the  execution  and  can  be 
sold  to  better  advantage  by  the  assignee,  is 
not  8uffici«it  for  enjoining  the  judgment 
creditor  and  sheriff  from  selling  the  goods: 
Mook  T.  Steiwu,  10  O.  D.  (N.P.)  701. 

On  injunction  to  ttxy  oECcntion,  after  a 
levy  on  chattels,  the  sheriff  is  bound  to 
restore  the  ehattds  leiied  on  to  the  owner: 
Biabee  v.  Ball,  8  O.  449, 1  Longsdorrs  Notes, 
182. 

Where  a  judgment  rendered  by  a  justice 
of  the  peace  is  not  voidable  but  void,  injunc- 
tion will  lie  against  the  plaintiff  and 
constable  restraining  the  levying  of  a  writ 
of  execution:  Doran  T.  CoUina,  8  O.  N.  F. 
(N.S.)  160,  19  0.  D.  (N.P.)  406,  64  BnU. 
91.   See  also  Cousis. 


B.   Motion  to  Dibcbabgel 

A  motion  to  discharge  an  attachment  be- 
fore a  justice  of  two  horses  as  exempt  from 
execution  being  overruled  and  judgment  ren- 
dered, the  plaintiff  brought  replevin  for 
them  against  the  attaching  officer.  It  was 
held  that  the  justice  having  jurisdiction  to 
decide  the  motion,  his  decision  while  unre- 
versed was  conclusive.  The  defendant,  by 
Invoking  the  action  of  the  justice  on  the  mo- 
tion, waived  his  ri^t  to  a  trial  by  jury: 
Strouat  T.  Coooft,  47  O.  S.  115,  TV  Longs- 
dorPs  Notes,  860. 

The  refosa]  of  a  motion  to  set  aside  a  levy 
as  t>ehig  on  enmpt  property  is  discretion- 
ary uid  not  reviewable,  for  the  court  below 
may  not  deem  it  prudent  to  act  on  ex  parte 
testimony,  and  can  leave  the  party  to  hia 
action:  Blita  T.  Bnalow,  3  O.  269,  I  Longs- 
dorfs  Notes,  165. 

An  execution  on  a  dormant  judgment  will 
be  set  aside  on  nuftlon,  and  the  proper^ 


taken  reatored:  LytU  t.  Mamtfaeturing  Co., 
4  O.  469,  I  Longsdorf's  Notes,  286. 

Courts  have  inherent  power  to  suspend 
exeention  if  justice  reqoirea  it,  but  pendens 
of  a  moUon  tor  a  new  trial  will  not  per  m 
effect  It:  OnuseU  v.  Poll,  6  0.  N.  F.  489,  7 
O.  D.  (N.F.)  428. 

O.  C,  1 12276,  authoridng  suspension  of 
an  eneution  by  the  court  to  which  it  is 
made  retnmahle  until  the  matter  can  be 
further  heard,  applies  only  to  eucntions 
issued  out  of  a  higher  court  and  made  re- 
turnable to  it  lower  oourt,  and  doea  not 
apply  to  eneutions  tsmed  out  of  the  same 
court  to  which  they  are  returnable:  Otii- 
oitmaH  T.  Railioay,  6C  O.  8.  675,  IV  Longs- 
dorf  ■  Notes,  700. 

After  m  discharge  In  bankrupt^,  a  judg- 
ment creditor  levi^  on  subsequently  acquir^ 
property,  claiming  it  had  been  fraudul«itly 
conveyed  away  by  the  debtor  before  bank- 
mjptey.  It  was  held  that  a  motion  to  set 
aside  the  levy  mast  be  granted.  The  is- 
sue could  not  be  tried  on  the  motion :  Thomas 
V.  Shaw,  13  Dec.  Rep.  791.  2  C.  8.  C.  R.  97. 

Execution  under  a  judgment  against  the 
receiver  can  not  be  levied  on  land  claimed 
to  be  improperly  in  the  receiver's  hands  as 
not  necessary  to  operate  a  railroad.  G,  C, 
1 9064,  dispensing  with  leave  of  court  be- 
fore suing  a  receiver,  did  not  enlarge  other 
rights,  and  his  custody  can  not  be  interfered 
with  by  levy.  The  remedy  la  to  apply  to 
court  to  release  such  property  in  order  that 
a  levy  may  be  made:  Crojf  V.  Marahall,  3 
O.  C.  C.  489,  2  O.  a  D.  280.    See  also  Ri- 

OEIVEBS. 


0.  Tbul  or  Right  or  Fbopebtt. 

1.   8oop«  and  Purpose  of  Statutory  Pro- 
vMont. 

The  design  of  the  proceeding  provided  for 
by  Q.  C,  H  11741,  et  aeq.,  is  for  the  pro- 
tection of  the  officer  to  justify  him  in  pro- 
ceeding with  or  abandoning  his  levy,  and  not 
to  settle  the  rights  of  the  claimant  as  to 
any  one  eUe:  Patty  v.  Mansfield,  8  O.  870, 

I  Longsdorf's  Notes,  441;  Armatrong  v.  Har- 
vey, 11  O.  S.  527,  II  Longsdorf's  Notes,  627  j 
B'Hymer  v.  Bargent,  11  O.  8.  682,  IL  Longs- 
dorf's Notes,  541;  Ralston  v.  Ouraler,  12  0. 
8.  105,  II  Longsdorf's  Notes,  649. 

The  provisions  of  G.  C,  S  11741,  do  not 
apply  to  seizures  by  constables  on  executions 
issued  by  justices  of  the  peace ;  they  are  reg- 
ulated by  the  provisions  of  Q.  C,  8S  10371- 
10373:  Armatrong  v.  Harvey,  11  0.  S.  527, 

II  Longsdorf  s  Notes,  527. 

The  trial  provided  by  G.  C,  S  11741,  can 
only  be  had  at  the  instance  of  the  claimant, 
and  not  at  the  sole  instance  of  the  sheriff, 
and  against  the  will  of  the  clafmant:  ^onea 
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T.  Corr.  16  0.  8.        II  Longsdorf  •  Notes, 

787.  , 

A  jury  of  five  io  cases  under  G.  C,  }  11741, 
ia  constitutional:  Jonea  v.  Carr,  16  O.  6.  420, 
II  Longsdorfs  Notes,  787. 

This  trial  is  not  a  civil  action,  but  a  sum- 
mary proceeding,  and  hence  not  properly 
triable  by  a  jury:  B'Eymer  T.  Sargent,  11 
0.  S.  682,  n  Longsdorfs  Notes,  541. 

The  purpose  of  the  legislature  in  enact- 
ing O.  C.>  il  10371,  et  seg.,  relating  to  the 
trial  of  this  right  of  property  levied  on  or 
attached,  was  to  relieve  the  constable  and 
advise  the  judgment  creditor  of  the  rights 
of  the  clainuutt  in  the  property  so  taken, 
but  such  a  proceeding  is  not  conclusive  as 
to  the  ownership  of  the  properly,  and  does 
not  disturb  the  title,  and  title  may  be  en- 
forced by  a  civil  action  in  any  court  of  com- 
petent jurisdiction,  notwithstanding  the  find- 
ing of  the  justice  of  the  peace:  BtrJeowits 
V.  Bfwomg  Oo^  7  O.  L.  B.  244. 

2.   Juriadiotion  of  Juttioe  of  Pmioe. 

A  sale  by  a  constable  of  property  adzed 
on  execution,  pending  a  trial  under  the  stat- 
ute of  the  Tight  thereto  before  a  justice  of 
the  peace,  will  not  oust  the  jurisdiction  ac- 
quired by  the  justice  but  he  may  proceed 
to  final  hearing  as  if  such  sale  had  not  been 
made:  B'Symor  y.  Sorgmt,  11  0.  S.  082, 11 
Longsdorfs  Notes,  Ml. 

Vnioi  a  trial  to  determine  the  right  of 
property  was  set  for  the  day  preceding  that 
fixed  for  the  si^^  and  the  justice  continued 
the  hearing  until  the  succeeding  day,  the 
cause  may  still  proceed,  though  not  termi- 
nated till  after  tlu  sale:  B'Eymer  v.  Sargent, 
II  O.  8.  682,  n  Longsdorfs  Notes,  541. 


8.   Effect  of  Findinff. 

A  sheriff  is  not  liable  to  the  successful 
claimant  for  selling  the  chattels  on  the  writ, 
when  the  plaintiff  in  execution  had  tendered 
a  bond  as  provided  in  G.  C.  1  11743,  and  the 
claimant  refused  to  receive  it:  RaUton  T. 
Ouralor,  12  0.  S.  105,  11  Longsdorfs  Notes, 
549.  I 

If  there  Is  a  finding  in  favor  of  the  claim- 
ant in  the  proceedings  in  which  he  partici- 
pated, he  can  not,  by  refusing  to  accept  the 
indemnity  bond  given  under  O.  C,  S  11743, 
interfere  with  the  sale  as  by  replevin:  Ral- 
ston V.  Ouraler,  12  O.  S.  105,  II  Longsdorfs 
Notes,  640 ;  Moaea  v.  Braaheara,  12  Dec.  Rep. 
317,  2  H.  36. 

An  undertaking  given  to  a  claimant  of 
attached  property  under  the  provisions  of 
6.  C,  { 11743,  takes  the  place  of  the  prop- 
erty  to  the  extent  of  tiie  interest  therein 
which  the  claimant  may  establish  in  his 


suit  on  the  undertaking,  and  the  value  of 
the  interest  in  the  property,  with  interest 
thereon  from  the  date  of  tlie  delivery  of  the 
undertaking  to  the  claimant,  is  the  measure 
of  damages:  Adamaon  Co.  v,  Tyor,  76  O.  S. 
64,  IV  Longsdorfs  Notes,  1022. 

4.   Action  aa  Bar. 

Proceedings  in  a  trial  of  the  right  rf 
property  which  result  in  an  order  of  resti- 
tution, and  a  return  of  the  property  pursu- 
ant to  the  order,  are  not  a  bar  to  an  action 
by  the  claimant  against  the  officer  for  the 
seizure  and  detention  of  the  property:  Abbey 
v.  Bwrla,  4  O.  8.  608,  n  Longsdorfs  Notes, 
138. 

Proceedings  in  a  trial  for  the  right  of 
property,  resulting  in  an  order  of  restitution, 
are  not  conclusive  of  the  right  of  property, 
in  an  action  by  the  clainuint  for  the  wrong- 
ful caption  and  detention  of  the  property 
against  the  claimant,  and  the  constable,  who, 
in  disrt^ard  of  the  order,  sold  the  property 
on  execution:  Artnatrong  v.  Harvey,  11  O.  8. 
527,  II  Longsdorfs  Notes,  527. 

When  a  third  person  claims  goods  levied 
by  a  sheriff  on  execution,  and  prosecutes 
his  claim  under  the  law  r^fulating  judg- 
ments and  executions,  and  the  finding  is 
against  him,  the  claimant  can  not  afterward 
have  an  action  of  trespass  against  the  sheriff 
for  the  same  goods:  Patty  v.  Mansfield,  8 
O.  370,  I  Longsdorfs  Notes,  441. 

If  the  claimant  voluntarily  resorts  to  this 
remedy  he  can  not  afterwards  complain  that 
it  violates  his  constitutional  rights  in  de- 
priving him  of  property  without  a  jury 
trial:  Armstrong  v.  Harvey,  11  O.  8.  527, 

11  Longsdorfs  Notes,  627 ;  Balaton  T.  Ouraler, 

12  O.  S.  105,  II  Longsdorfs  Notes,  549. 

If  the  claimant  voluntarily  resorts  to  this 
remedy  neither  party  can  resort  to  replevin: 
Moaea  v.  Bra8h€ara,  12  Dec.  Rep.  317,  2  H.  36. 

The  result  of  the  trial  being  only  to  pro- 
tect the  constable  concludes  the  claimant 
if  the  finding  ia  against  him,  from  suing 
the  sheriff  or  constable  for  levying  on  his 
goods:  Patty  v.  Manafield,  8  O.  370,  1  Longs- 
dorfs Notes,  441. 

An  action  to  test  the  regularity  of  pro- 
ceedings under  which  property  is  seiEed  by 
an  order  of  court  and  held  by  the  sheriff 
is  no  longer  regarded  as  an  infringement  of 
the  prwogative  of  the  court,  but  is  favored 
as  a  ready  and  convenient  method  to  teat 
the  legali^  of  the  first  seizure:  CaaaUy  v. 
Ohurch  Co.,  21  O.  0.  C.  197,  11  O.  0.  D.  461. 
See  also  Coktempt. 

0.   Promiae  of  IndenaUty. 

Where  chattels,  which  a  sheriff  is  about 
to  take  in  oecution,  are  claimed  by  a 
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CallMoay,  10  0.  S.  488»  11  Longsdorf  ■  KotM, 

4S6. 

A  redelivery  bond,  given  under  a  statute 
which  afterwarda  expired  hy  its  own  limi- 
tation, is  valid  and  enforcible  thereafter, 
and  the  common  law  remedy  of  debt  applies, 
the  statutory  remedy  being  gone:  Darling 
V.  Peek,  16  O.  65,  I  Longedorfs  Notes,  697. 


stranger  to  the  writ,  and  there  is  doubt  as 
to  their  ownerahip,  bis  promise  to  indemnify 
the  officer  against  loss  from  leaving  them  in 
hii  possession,  and  to  pay  to  the  ofBcer  their 
value  if  they  shall  be  found  to  have  been 
the  prop^iy  of  the  execution  debtor,  is  not 
void  as  being  against  public  policy:  Bmith 
T.  RobiMon,  3  O.  O.  C.  257,  2  0.  0.  D.  146. 

A  promise  of  a  claimant  of  goods  about  to 
be  tkken  in  execution,  to  pay  to  the  oiBoer 
thdr  value  if  th^  are  foui^  to  be  the  prop- 
erty of  the  execution  dd»tor  is  an  ori^nal 
pnonise  and  not  within  the  statute  of  frauds : 
Bmith  V.  Bobinton,  8  O.  0.  G.  267,  2  0.  C.  D. 
146. 

If  the  debtor  claims  certain  property  as 
exempt  and  the  judgment  creditor  agrees  to 
indemnity  the  offica  against  loss  in  case  he 
sells  Bach  property  on  execution,  such  con- 
tract is  not  contrary  to  public  policy;  Miliar 
T.  Bhoadee,  20  O.  S.  404.  II  Longsdorfs 
Notes,  1013;  Maya  v.  Joseph,  34  O.  8.  22,  III 
Longsdorfs  Notes,  695. 


VU.   BOND  FOB  DEUVERY  OF  GOODS. 

A  verbal  promise  to  indemnity  an  i^cer 
is  not  void  as  against  public  policy:  Maya 
r.  Joseph,  34  0.  8.  22,  ni  Longsdorfs  Notes. 
605;  Miller  v.  Rhoadea,  20  O.  8.  404,  II 
Iioi^pdtvfa  Notes,  1013.  See  howerer,  Cump- 
ston  T.  Lambert,  18  O.  81,  I  Longsdorfs 
Notes,  837. 

Bond  for  the  redelivery  of  property  taken 
in  execution,  and  not  sold  for  half  the 
appraiaement,  under  the  Act  of  1820,  and  not 
redelivered  or  tendered  to  the  officer  who 
made  the  levy,  or  his  represwitative,  within 
six  months,  is  forfeited,  though  no  new  exe- 
cution sued  out:  Wright  v.  Lepper,  2  O.  297, 
I  Longsdorfs  Notes.  127. 

Actual  seizure,  whetho^  omitted  or  not,  is 
immaterial  after  a  forthcoming  bond  is  given, 
for  this  admits  a  levy  not  only  as  against 
the  dd>tor,  but  also  on  replevin  by  the 
oflScer  against  another  ofiBcer  levying  on  the 
property  in  the  dd)tor'8  hands:  Pugh  t.  Oal- 
lotooy,  10  0.  8.  488,  11  Longsdorfs  Notes, 
466. 

If  shaifl  leaves  chattels  levied  on  with 
the  debtor  on  bond  to  redeliver,  and  the 
gooda  are  not  redelivered,  the  sheriff  ia  lia- 
ble to  the  plaintiff  on  amercement.  The  bond 
ia  for  his  security:  Wadeworth  T.  Parson*, 
6  O.  440,  I  Longsdorfs  Notes,  351. 

A  finding  of  tite  court  below  that  there 
waa  a  valid  levy  will  not  be  disturbed  when 
it  appears  that  the  officer,  by  virtue  of  a 
process  in  his  handb,  asserts  a  right  in  respect 
of  goods  witfain  his  power,  and  the  debtor 
had  admitted  the  levy  by  giving  bond  for 
the  forthcoming  of  the  property;  Pugh  v.  | 


Vin.  RKTUKN. 

A.  NEOEasnr. 

Failure  of  the  sheriff  to  file,  in  the 
clerk's  office,  his  return  on  an  aliae  order 
of  sale  within  sixty  days  from  the  date  of 
issuing,  is  not  such  an  irregularity  or  neg- 
lect in  the  proceedings  as  will  be  regarded 
on  error,  after  a  confirmation  of  a  sale  there- 
under: Lemert  v.  Clarke,  1  0.  C.  C.  569,  I 
O.  0.  D.  318. 

Failure  of  the  sheriff  to  indorse,  no  goods, 
etc.,  will  not  render  the  levy  invalid  or  in- 
effectual to  create  a  lien:  Coal  Co.  v.  Bank, 
55  0.  8.  233,  IV  lx>ngsdorfs  Notes,  660. 

A  return  of  an  execution  is  made  if  the 
writ  is  in  court,  though  it  did  not  pass 
through  the  clerk's  files:  ConkUng  v.  Parker, 
10  O.  &  28,  II  Longsdorfs  Notes,  406. 

B.  GONTKHTB. 


The  imperfect  description  of  property  may 
be  supplied  by  parol:  SpHler  v.  Nye,  16  O. 
16,  I  Longsdorfs  Notes,  746;  Morgan  v. 
Bpangler,  14  O.  S.  102,  II  Longsdorfs  Notes, 
639;  Douglasa  T.  McCoy,  5  0.  622.  I  Longs- 
dorfs Notes,  308. 

Levy  on  "all  "of  C  M's  interest  in  the 
real  estate"  describing  the  land,  but  not  the 
debtor's  interest,  is  not  void  for  uncertainty 
for  purposes  of  effecting  a  lien:  OiUett  v. 
Miller,  12  O.  C.  C.  209,  5  O.  C.  D.  688. 

A  foreign  execution  is  levied  when  indorsed 
on  the  writ:  Morgan  v.  Kinney,  38  0.  S.  610, 
III  Longsdorfs  Notes.  907. 

A  levy  described  merely  as  on  100  acres, 
in  a  certain  section,  is  defective,  for  the 
purchase  could  not  identity  the  land  from 
it,  but  the  defect  may  be  supplied  by  parol: 
Matthetes  v.  Thompeon,  3  0.  272,  I  Longa* 
dorf  a  Notes,  166. 

If  the  Bheriff*a  deed  deacribe  the  land  prop* 
erty  it  may  be  ahown  by  parol  that  the  levy 
was,  in  fact,  on  such  land,  and  waa  so  known 
to  be'  at  the  time,  and  the  deed  will  then  be 
aostained:  Matthewa  v.  Thompson,  3  O.  272. 
I  Longsdorfs  Notes,  166. 

A  levy,  sale,  and  sheriff's  deed  of  1.000 
acres  in  a  tract  of  1,700,  located  in  the  name 
of  T,  is  void  for  imcertainty:  Throckmorton 
V.  Moon,  10  0.  42,  I  Longsdorfs  Notes,  486. 

A  return  of  levy  on  the  whole  of  a  tract 
(as  on  a  catain  quarter  section)  need  not 
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Btate  the  number  of  acres,  nor  need  the 
appraisement  by  the  acre.  It  will  be  soon 
enough  to  ascertain  the  qaantity  when  a 
sale  is  made:  Sterling  v.  Emick,  T.  277. 

The  want  of  an  indorsement  of  "no  goods" 
on  a  writ  levied  on  real  estate  will  not  affect 
the  validity  of  the  levy  if  in  fact  there  were 
"no  goods."  The  return  can  be  amended  if 
necessary,  or  if  the  sheriff  is  not  in  office, 
will  be  considered  as  amended  on  proof  of 
the  fact:  Cook  v.  Dinamore,  5  0.  C.  C.  880. 
3  0.  C.  D.  189. 

The  common  pleas  may  order  execution  on 
lands  on  a  justice's  transcript  though  the 
constable  had  returned  execution  nulla  bona 
in  a  few  days  without  holding  it  thirty  days. 
The  court  need  not  make  a  rule  for  a  plea  to 
the  scire  faciaa  (to  show  cause  why  «xecu> 
tion  should  not  issue),  and  may  award  the 
execution  at  the  return  term  of  the  scire 
facias.  The  ronedy  might  be  valueless  if 
delay  is  allowed  t  BUI  V.  Kling,  4  0.  135,  I 
Longsdorf's  Notes,  2U. 

A  levy  returned  as  made  on  land  lor  want 
of  goods  and  chattels  can  not  be  invalidated 
by  the  debtor's  showing  that  he  had  ample 
personalty:  Morgan  T.  Kinney,  88  O.  8.  810, 
in  Longsdorf  s  Notes,  907. 

It  is  too  late  after  several  orders  lor  sale, 
which  is  finally  made,  to  object  for  the  first 
time  that  the  execution  had  not  been  indorsed 
nulla  bona  before  levy  on  the  land:  Fotoble 
V.  Rayberg,  4  O.  45, 1  Longsdorf's  Notes,  202. 

The  sheriff's  failure  to  indorse  on  a  levy 
on  land  that  there  were  no  goods  or  chattels 
whereon  to  levy  is  not  available  to  fluhse- 
quent  buyers  or  to  creditors.  Statutory  re- 
quirements as  to  the  order  to  be  observed 
by  an  officer  in  levying  are  directory  in 
their  nature  and  for  the  debtor's  benefit,  and 
he  may  waive  them  and  will  be  presumed  to 
have  done  so  unless  he  objects  by  a  direct 
proceeding  to  set  aside  the  levy:  Coal  Co.  T. 
Bank,  55  O.  S.  233,  IV  Longsdorf's  Notes, 
660  [affirming  Bank  v.  Coal  Co.,  11  O.  C.  C. 
412,  5  0.  C.  D.  421]. 

Oral  proof  may  be  made  of  acts  of  the  offi- 
cer not  required  by  law  to  be  stated  in  his 
return:  Darling  v.  Peck,  15  O.  65,  I  Longs- 
dorf's Notes,  697. 

Matters  in  a  return  not  required  to  be 
there  are  not  evidence  in  favor  of  the  sheriff: 
Langdon  T.  Summers,  10  0.  S.  77,  II  Longs- 
dorfs  Notes.  412. 

Unnecessary  recitals  in  the  return  do  not 
bind  the  par^.  Thus,  where  the  officer  re- 
turned that  he  had  levied  subject  to  a  for- 
mer attachment,  the  creditor  may  show  that 
by  the  officer's  omission  to  take  into  custody 
on  the  earlier  attachment  no  such  attach- 
ment bad  been  in  fact  made:  Boot  t.  Rail- 
roadt  45  0.  S.  222,  IV  Longsdorfs  Notes, 
270. 


A  transcript  from  a  justice  will  not  au- 
thorize a  scire  facias  from  the  common  pleas 
to  subject  lands,  unless  it  show  that  execu- 
tion had  been  returned  nulla  bona,  and  a 
suggestion  that  the  debtor  owned  lands:  Bd- 
miston  T.  Edmiaton,  2  O.  251,  I  Longsdorfs 
Notes,  123. 

(But  that  the  title  would  be  good  against 
collateral  attack  would  seem  to  follow  from 
Moore  v.  Robison,  6  O.  R.  302,  II  Iy)ngii. 
doTfs  Notes,  2420 

An  inventory  is  not  part  of  the  levy, 
hence,  though  generally  desirable,  its  (unte- 
sion  does  not  invalidate;  Pugh  v.  Oollotooy, 
10  O.  S.  488,  II  Longsdorfs  Notes,  456. 

The  holding  of  the  supreme  court  in  Oreen 
T.  Coit,  81  O.  8.  280,  as  to  the  necessity  for 
an  accurate  description  in  the  sherifTs  re- 
turn of  the  property  attached,  ts  not  applica- 
ble where  the  property  levied  on  is  person- 
alty, and  the  description  of  the  property  at- 
tached as  "forty  car  loads  of  staved  Is  suffi- 
cient: Daniels  r.  Taylor,  18  O.  C.  C  (NA) 
116,  21  0.  0.  D.  811. 

C.  Akbitdubnts. 

A  return  can  not  be  amended  as  to  de- 
scription of  property  levied  on  so  as  to  preju- 
dice intervening  liens:  Insurance  Co.  T.  In- 
surance Co.,  13  O.  220,  I  Longsdorf's  Xotes, 
636. 

Where  three  days  before  the  return  day, 
the  debtor  gave  a  check  on  a  bank  in  another 
county  to  the  sheriff,  who  accordingly  re- 
turned "money  made  in  full,"  and  shortly 
afterwards  another  creditor  levied  on  the 
same  land  and  the  cheek  was  not  ^ild,  tlie 
sheriff  will  be  allowed  to  amend,  and  the 
second  levy  will  be  inferior  to  the  other,  be- 
ing a  mere  lien  to  secure  a  past  debt,  with- 
out  change  in  the  creditor's  position :  In  re 
Worstall,  6  0.  N.  P.  626,  8  0.  D.  (N.P.)  264. 

The  return  of  a  sheriff,  as  to  the  descrip- 
tion of  property  levied  upon,  can  not  be 
amended  so  as  to  prejudice  other  liens  inter- 
vening between  the  time  of  levy  and  the  date 
of  the  amendment;  and  if  an  amendment  be 
made,  the  lien  will  only  operate,  as  to  third 
persons,  from  the  date  of  amendment:  /»- 
surance  Co.  v.  Insurance  Co.,  13  0.  220,  I 
Longsdorf's  Notes,  636. 

An  amendment  of  the  return  may  be  had 
on  motion  of  a  deceased  sheriff's  representa- 
tives in  order  that  such  return  may  state 
that  the  property  remained  unsold  for  want 
of  bidders:  Fowble  v.  Rayberg,  4  O.  45,  I 
Longsdorf's  Notes,  202. 

An  amendment  of  the  return  stating  an 
additional  reason  for  not  executing  i^ 
lates  back  to  the  original  return :  Bereman  t. 
Bank,  1  Dec  Rep.  218,  4  W.  K  J.  500. 
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A  return  being  property  sold  and  mon^y 
made  in  full,  on  motion  to  amerce  for  not 
paying  it  over,  the  sheriff  may  amend  on 
leave  by  showing  that  by  ordeor  of  parties 
the  sale  was  on  erediti  except  a  sum  which 
he  was  enjoined  from  piling  over:  Langdon 
V.  £rimiii«r«,  10  O.  8.  77.  II  Longsdorf  ■  Notes, 
412. 

A  surely  claiming  In  defense  a  sabeisting 
levy  agidnst  the  principal,  the  retam  show- 
ing levy  on  200  cords  of  wood  and  not  sold 
for  want  of  tim^  the  sheriff  can  not  con- 
tradict this  by  showing  sale  of  20  cords, 
and  that  the  other  180  had  not  been  levied 
on,  though  if  so,  amendment  of  the  return 
ui|^t  be  allowed:  WeUt  y.  Bent^iad,  W.  201, 
I  Longvdorf  s  Notes,  17. 

D.  COBBBOXIOir. 

A  defect  in  the  description  in  a  levy  may 
be  supplied  by  parol:  Matthews  v.  Thompton, 
3  0.  272, 1  Longsdorf  s  Notes,  166;  DougUua 
V.  MoOoy,  6  O.  622,  I  Longsdorf  s  Notes,  308. 

The  date  of  a  return,  indorsed  by  a  sheriff 
<m  a  writ  of  execution  issued  to  him,  is  not 
conclusive  evidence  of  the  time  when  suob 
writ  was  returned  by  him  to  the  court,  and 
such  writ  may  be  returned  to  the  court  when 
in  session,  without  passing,  in  fact,  throng 
the  hands  of  the  derfc,  or  being  filed  in  Ms 
ofDee:  OmOMng  r.  Pwrker,  10  O.  8.  28,  II 
Longsdorf  s  Notes,  406. 

A  dieriff  having  two  executions,  levied 
them  on  the  same  land  and  sold  it  and  re- 
turned the  sale  on  each  execution,  thus  show- 
ing he  had  made  double  the  amoimt  he  actu- 
ally made.  It  was  held  that  the  returns 
were  not  conclusive,  and  the  debtor  could 
not  claim  both  sums.  A  later  order  of  tiie 
court  making  one  of  tiie  sums  a  d<M  of 
record  was  eoiudusive  that  but  one  exBcutira 
was  satisfied:  Hammer  v.  'NetMl,  W.  169,  I 
Longsdorf  s  Notes,  16. 

E.    HEXTENSION  OF  TUB. 

Orders  of  sale  should  be  returned  in  sixty 
days,  and  it  is  error  for  the  court,  under 
authority  of  which  th^  are  issued,  without 
any  return  thereof,  to  order  the  same  to  be 
extended;  and  a  sale  made  on  such  extended 
writ  after  tiie  expiration  of  the  sixty  days 
should  he  set  aside:  Borland  v.  Vetooombe,  2 
O.  G.  a  830,  1  0.  C.  D.  614. 

If  such  sale  is  confirmed,  a  reviewing  court 
may  set  aside  such  sale  and  confirmation: 
Harlond  T.  ff'eu>eom&^  2  O.  0.  C.  330,  I  O. 
0.  B.  614. 

The  time  of  sale  may  be  extended  beyond 
tiie  original  sixty  days  called  for  in  the  writ: 
Vewoombe  t.  florlmid;  28  Bull.  110. 
2-a 


F.  EmoT. 

As  between  the  officer  and  the  parties, 
or  their  privies,  the  return  is  conclusive, 
except  where  the  officer  is  charged  with  its 
falsity,  else  purchasers  at  sheriff's  sales 
would  have  no  protection:  Bill  v.  KUimg,  4 
O.  136,  I  Longsdorf's  Notes.  211. 

The  return  is  conclusive  that  execution 
resulted  nulla  bona,  so  as  to  authorize  a  re- 
sort to  sureties  on  an  injunction  bond:  Bey- 
mour  V.  King,  11  O.  342,  I  Longsdorf's 
Notes,  564. 

A  sheriff's  return  of  no  goods  as  to  a 
principal  debtor  is  conclusive  to  sustain  the 
levy  thereupon  made  on  the  surety  under 
G.  C,  S  11713:  Mueller  v.  Bates,  3  Dec.  Rep. 
174,  4  Gaz.  145,  13  Dec.  Rep.  195,  2  D.  318. 

The  return,  though  not  conclusive  as  to. 
third  persons  not  connected  with  the  writ, 
can  not  be  contradicted  for  the  purpose  of 
invalidating  the  proceedings  or  defeating  any 
right  dependent  thereon  either  by  the  parties 
or  privies  or  others  connected  as  bail  or 
indoreers:  Langdon  v.  Bummers,  10  0.  S.  77, 
II  Longsdorf's  Notes,  412. 

An  officer's  (constable)  return,  though  con- 
clusive between  the  parties  to  the  suit  and 
their  privies,  as  to  tne  facts  proper  to  be 
stated  in  it,  is  only  prima  /aote  evidence 
against  others,  and  th^  may  dispute  it. 
But  only  those  are  privies  who  could  sue  the 
officer  for  fidse  return.  A  prior  vendee  of 
the  attachment  dd)tor  is  not  a  privy,  and 
can  disprove  the  return  on  an  attachment 
against  the  debtor  levied  on  such  properly: 
Phmps  T.  EUoeU,  14  O.  8.  240,  n  Longs- 
dorf s  Notes,  060. 

The  return  is  conclusive  only  as  to  such 
facts  as  it  is  in  the  officer's  duty  to  state, 
and  that  is  only  a  pertinent  history  of  what 
he  did  in  carrying  out  the  writ.  Outside 
matters  in  the  return  are  not  evidence.  It 
is  not  his  duty  to  determine  the  existence  of 
liens:  Boot  T.  Railroad,  45  0.  8.  222,  IV 
Longsdorf  8  Notes,  270. 

The  date  of  a  return  on  an  ea»cution  is 
not  conclusive  that  it  was  returned  then  for 
the  indorsement  naturally  precedes  its  return 
to  court:  ConkUng  V.  Parker,  10  O.  8.  28, 
II  Longsdorfs  Notes,  406. 

IX.  APPRAISEMENT. 
A.    SOOFE  AND  EmOT. 

The  policy  of  requiring  lands  sold  under 
execution  for  dd>t  to  be  valued,  pervades  the 
legislation  of  this  state  and  has  prevailed 
for  many  years:  Wiles  V.  fioylor,  1  O.  609,  I 
Longsdorf's  Notes,  98. 

G.  C.,  §  U672,  applies  to  all  cases  of  levies 
upon  land,  whether  in  the  county  where  judg- 
ment is  rendered  or  another  county:  Bank  v. 
Ooal  Co.,  11  0.  G.  0.  412,  6  0.  G.  D.  421. 
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The  proTisions  of  the  Ohio  statutes  author- 
ieing  the  foreclosure  of  a  mortgage  and  the 
sale  of  real  estate  under  execution,  do  not 
forbid  forclosure  by  sale  under  a  power  of 
sale  without  appraisement:  Coal  d  Iron  Co. 
V.  steel  Co.,  127  Fed.  32,  61  C.  C.  A.  396, 
14  O.  F.  D.  326. 

There  must  be  an  appraisement  of  the  real 
value  of  the  entire  property  in  money  with- 
out deduction  for  -  incumbrances;  and  ac- 
cordingly in  Ohio  an  outstanding  claimant 
of  title  to  mortgaged  roal  estate  is  a  proper 
party  defendant  in  a  proceeding  to  foreclose 
the  mortgage:  Mortgage  <E  Trust  Co.  T. 
Anderson,  11  O.  C.  C.  (K.6.)  246.  20  0.  C.  D. 
553. 

The  appraisement  is  conclusive  between 
the  parties  iinless  fraud  or  collusion  is 
charged:  Levi  T.  Qroves,  7  Dec.  Bep.  508,  3 
Bull.  669. 

The  court  having  once  fixed  a  price  at 
which  property  can  be  sold  on  execution, 
under  G.  C,  S  11710,  has  exhausted  its  power 
and  can  not  again  direct  the  amount : 
Brown  V.  Inaurance  Co.,  6  0.  C.  C.  62,  3 
O.  0.  D.  350. 


B.  Who  Uat  Act  ab  Atosusebs. 

A  distant  relative  of  one  of  corporation's 
creditors  whose  claim  represents  only  a  small 
portion  of  its  aggregate  indebtedness  is  not 
disqualified  to  act  as  appraiser:  Iron  Co.  T. 
Brown,  44  Fed.  630,  6  0.  F.  D.  633. 

That  the  appraisers  were  not  eligible,  being 
nonresidents,  does  not  affect  the  jurisdiction 
so  as  to  render  the  sale  collaterally  impeach- 
able: Mauarr  v.  Parrith,  26  0.  S.  636.  Ill 
Loagsdorf  8  Notes,  335. 

O.  Actual  View. 

An  appraisement  must  be  on  actual  view 
no  matter  how  familiar  the  appraisers  may 
be,  of  the  land,  or  the  sale  will  be  set  aside: 
Creditors  v.  Search,  2  Dec.  Rep.  495,  3 
W.  L.  M.  819. 

Appraisers  must  inspect  the  interior  of 
the  buildings  th^  appraise:  In  re  Aesign- 
ment  of  Bltme,  42  Bull.  89. 

An  appraiMment  without  going  through 
the  house  will  be  set  aside  if  those  who 
have  gone  through  It  establish  a  higho'  value 
in  consequence:  MUta  V.  Asaooiationt  6  Dec. 
Rep.  827,  8  Am.  L.  Rec  358,  4  Bull.  935. 

It  is  too  late  to  take  advantage  of  the 
omission  in  the  commissioner's  report  to 
state  that  it  was  made  upon  actual  view, 
after  the  report  has  been  confirmed:  fabler 
T.  Wiseman,  1  Dee.  Rep.  497,  10  W.  L.  J. 
207. 


D.   Mistake  and  Ibbbouubttt. 

Parol  evidence  of  mistake  in  return  of 
the  appraisement  and  deed  is  admissible  in 
a  suit  to  correct  it:  Gill  v.  Pelfcey,  54  O.  8. 
348,  IV  Longsdorf's  Notes,  639. 

A  failure  to  administer  an  oath  to  the 
appraisers,  or  verify  return,  are  mere  irr^^- 
larities  cured  by  confirmation:  Mayer  T. 
Wick,  15  0.  S.  048,  II  LongBdorf'a  Notes. 
748. 

Mistakes  in  judicial  sales,  ineloding  land 
not  in  fact  sold,  may  he  corrected  in  equity  t 
Stites  V.  Wiedner,  36  O.  S.  666,  III  Longs- 
dorf's Notes,  800. 

The  court  can  set  aside  but  can  not  modify 
the  sale  or  its  terms:  Insurance  Co.  T.  Ooodin, 
10  0.  S.  557,  II  Longsdorf's  Notes,  464. 

E.    MOBTGAGED  PbOFEBTT. 

In  selling  mortgagor's  interest  in  tiie 
mortgaged  premises,  upon  execution,  the 
valuation  must  be  of  the  entire  estate:  Baird 
V.  Eirtland,  8  O.  21.  I  Longadorfs  Notes. 
408. 

^  Where  a  tract  is  subject  to  mortgages  on 
specific  parts,  each  part  should  be  appraised 
separately:  Rhoadea  T.  Raymer,  0  O.  C  0. 
68,  3  O.  C.  D.  353. 

In  an  action  to  foreclose  a  mortgage  and 
marshal  liens,  a  court  is  not  authorized  to 
order  an  appraisement  of  the  property 
"subject  to  certain  undetermined  indebted- 
Q  ess,"  and  an  appra  isemen  t  in  accordance 
with  such  order  is  irr^lar:  Thatcher  t. 
Dickinson,  8  O.  G.  0.  144,  2  O.  O.  D.  82. 

F.  Descbiftion. 

A  levy  upon  land  must  contain  a  definite 
description,  otherwise  it  is  void:  Throck- 
morton V.  Moon,  10  O.  42,  I  Longsdorf's 
Notes,  486. 

Where  the  appraisers  described  an 
improved  lot  as  containing  thirty  feet  and 
valued  it  at  $260  per  foot,  which  description 
is  carried  into  the  advertisement  and  return, 
and  it  subsequently  appears  that  the  lot  is 
only  twenty-seven  feet,  the  court  can  not 
modify  the  terms  of  the  sale  and  deduct  from 
the  aggregate  purchase  money  the  price  paid 
per  foot  front  for  the  deficiency:  Insurance 
Co.  V.  Ooodin,  10  O.  S.  657,  II  Longsdorfs 
Notes,  464. 

G.   Objection  to  Appraisement. 

Where  an  appraisement  is  susceptible  of 
two  interpretations,  if  the  variance  is 
material,  the  court  may  set  it  aside: 
Insurance  Co.  v.  Qoodin,  10  O.  8.  667,  11 
Longsdorfs  Notes,  464. 
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J.  RmmT. 

The  return  of  tiie  sheriff  is  prima  fttota 
evidence  of  tiie  amoifiit  ud  nature  of  the 
appraisonent.  On  petition  in  error  to  re* 
verse  an  order  of  confirmation  it  can  not  be 
assigned  for  error  tliat  the  findings  of  the 
court  were  contrary  to  the  evidence:  WiUon 
r.  8cott»  29  O.  S.  63fl,  III  LoDgsdorfs  Notes, 
606. 

A  return  need  not  embody  or  copy  the 
appraisement:  DanieU  v.  McBain,  2  O.  S. 
406,  I  Longsdorf'B  Notes,  1067. 

The  return  of  a  sheriff,  as  to  the  descrip- 
tion of  property  levied  upon,  can  not  be 
amended  so  as  to  prejudice  other  liens  inter- 
vening between  tbe  time  of  levy  and  the 
date  of  the  amendment:  Insurance  Oo.  T.  In- 
surance Co.,  13  0.  220,  I  Longsdorf's  Notes, 
630. 

The  failure  of  the  sheriff  to  file  in  tbe 
clerk's  office  bis  return,  on  an  alias  order 
of  sale,  within  sixty  days  from  the  date  of 
issuing,  is  not  such  an  irregularity  or  neg- 
lect in  tbe  proceedings  as  will  be  r^arded 
on  error  after  a  confirmation  of  a  sale  there- 
under: Lemert  T.  Clarke,  I  0.  C.  C.  56B,  1 
O.  C.  D.  318. 

K.  OwssioN  or  AmaiBBHiNT. 

A  failure  to  appraise  ui  undivided  intw 
est  in  land  levied  upon  is  not  an  abandon'- 
ment  of  levy:  OUlett  y.  MUler,  12  0.  C.  C. 
209,  6  O.  C.  D.  688. 

A  sale  o)  lands  in  chancery  requires  an 
appraisement:  Wile*  T.  Baylor,  1  O.  600,  I 
Longsdorf  8  Notes,  98. 

Who's  lands  sold  upon  execution  are  not 
valued,  and  the  objection  was  not  made  at 
the  return  of  the  execution,  the  purchaser, 
if  a  stranger,  is  not  affected:  Allen  v.  Parish, 
3  O.  187.  I  Longsdorf's  Notes,  1S6;  Patrick 
V.  Ooeterout,  1  O.  27, 1  Longsdorf  s  Notes,  6S. 

L.  Other  Questions. 

If  under  a  new  appraisement,  the  premises 
remain  unsold  for  want  of  bidders  after  hav- 
ing been  twice  offered  for  sale,  the  court 
may  on  motion  of  either  party,  order  another 
appraisement,  and  may,  for  the  same  cause, 
and  in  tbe  same  manner,  ord^  additional 
appraisements:  Brotcn  v.  Inswanoe  Co.,  9 
O.  C.  C.  62,  3  0.  C.  D.  350. 

There  is  no  fee  provided  by  statute  for  the 
officer  swearing  the  appraisers;  Building  d 
Loan  Co.  v.  Hoskine,  6  0.  N.  P.  274,  8  0.  D. 
(N.P.)  437. 


An  objection  to  an  appraisement  as  too  low 
will  ordinarily  be  too  late  after  sales  under 
two  orders  of  sale  have  been  had  on  it: 
Campbell  T.  Corrj/,  8  Dec.  Rep.  88,  5  BuU. 
616. 

An  appraisement  will  not  be  set  aside  on 
opinion  of  witnesses  that  the  property  would 
bring  more  if  parceled  into  lots:  Hartahome 
V.  Reeder,  3  Dec  Rep.  109,  3  Gaz.  245. 

An  appraisement  on  actual  inspection 
should  be  set  aside  for  mistaken  judgment 
only  on  clear  and  convincing  evidence:  i^oati 
Co.  v.  Ryan,  6  O.  N.  P.  536,  9  O.  D.  (N.P.) 
618. 

Tbe  legali^  of  appraisement  can  not  be 
inquired  into  after  the  sale  and  conArmation : 
TKompaom  T.  Leinard,  W.  468,  I  Longsdorf's 
Notes,  37. 

H.   Sale  Wrrsour  Afpeaiseuent. 

In  directing  a  sale  of  reai  estate,  especially 
where  the  title  is  to  psAS,  a  court  is  not  at 
liberfy  to  order  a  sale  without  appraise- 
ment: Wiles  V.  Baylor,  1  0.  600,  I  Longs- 
dorrs  Notes.  98. 

A  sale  made  to  one  not  a  party  to  tbe 
action  without  appraisement  vests  in  him  a 
good  title:  Allen  v.  Parish,  3  O.  187,  I 
Longsdorfs  Notes,  156;  overruling  Patrick 
Y.  Ooaterout,  1  0.  27,  I  Longsdorf's  Notes, 
05. 

The  provisions  of  tbe  Ohio  statutes 
authorizing  tbe  foreclosure  of  a  mortgage  or 
sale  of  real  estate  under  execution,  do  not 
forbid  foreclosure  by  sale  under  a  power, 
without  appraisment:  Coal  <£  Iron  Co.  v. 
Iron  A  Steel  Co.,  127  Fed.  32,  61  C.  0.  A. 
396,  14  O.  F.  D.  326. 

I.   Sale  Ukdee  Several  Levies. 

If  a  sheriff  has  several  levies  on  the  same 
land,  he  need  only  appraise  and  sell  under 
one,  and  appropriate  the  surplus  to  others; 
independent  appraisers  might  perplex  the 
title:  Douglass  v.  McCoy,  6  O.  522,  I  Longs- 
dorf's Notes,  308. 

Where  there  are  two  executions  and  levies 
of  the  same  date,  and  an  appraisement  on 
each  and  a  second  appraisement  on  one,  no 
valid  sale  can  be  made  on  the  other  upon 
such  second  appraisemrat:  Daniels  v.  McBain, 
2  O.  B.  406,  I  Longsdorfs  Notes,  1067. 

Where  an  order  of  sal^  founded  on  a  void 
levy,  contains  a  clause  for  an  additional  levy 
under  this  section,  it  is  valid  as  a  fieri  facias 
execution  only  which  may  be  levied  on  the 
property  in  tht  original  void  levy,  as  well 
as  upon  other  property :  Murphy  v.  SuHtdener, 
33  O.  S.  86,  III  Longsdorf's  Notes,  650. 


M.   Filing  Copy  With  Clebk. 

A  copy  of  the  appraisement  must  be  do- 
posited  with  clerk  before  advertisement  or 
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the  Bale  will  be  set  aside  on  motion:  Oredi- 
tors  T.  Search,  2  Dec.  Rep.  496,  3  W.  L.  M. 
319;  Merritt  V.  Bordns  13  Dec.  Rep.  808, 

2  D.  503. 

Failure  to  deposit  copy  of .  appraisement 
would  not  impair  purchaser's  title  after  con- 
flrmation:  Merritt  v.  Borden,  13  Dec.  Rep. 
308,  2  D,  503;  Creditors  T.  Search,  2  Dec. 
Rep.  495,  3  W.  L.  M.  319. 

A  copy  of  an  appraisement  deposited  with 
the  clerk  can  not  he  considered  by  the  re- 
viewing court,  unless  embodied  in  a  bill  of 
exceptions:  Wilaon  v.  Scott,  20  O.  8.  880^ 
III  Longsdorf's  Notes,  600. 

The  sherifTs  return  of  a  lamp  sum  is 
prima  facie  evidence  of  the  amount  and 
nature  of  the  appraisement:  Wilaon  v.  Scott, 
29  O.  S.  636,  III  Longsdorfs  Notes,  606. 

The  original  appraisement  need,  not  be  a 
part  of  the  aheriff's  return,  but  he  may  re- 
cite its  substance  or  refer  to  the  copy  on 
file:  Danielg  v.  JfoBom,  2  O.  S.  40«,  I  Longs- 
dorfs Nvtes,  1067. 

N.  Fkbs  of  Afpkaisebs. 

On  execution  aale  of  real  eitate  the  aii- 
praism'  fees,  on  motion  to  retaz  coats,  mnst 
be  reduced  to  flf^  cents  each  per  day. 
Swearing  the  appraism  can  not  be  charged 
for  by  the  oBker,  for  O.  0.,  {11672,  gives 
none:  Loan  Co.  v.  BothinB,  6  0.  N.  P.  274, 
8  0.  D.  (N.P.)  437. 

0.  Re-afpbaisement.* 

The  court  is  not  limited  to  once  ordering 
reappraisement,  but  may  order  it  any  num- 
ber of  times  and  may  order  a  sale  on  time 
under  G.  C,  {  11711,  which  in  this  respect 
is  unlike  G.  C,  {  11710:  Broton  T.  Insurance 
Co.,  e  O.  C.  C.  62,  3  O.  C.  D.  350. 

Injunction  will  not  lie  to  restrain  tbe 
execution  of  a  judgment  of  the  justice  of 
the  peace  if  he  has  jurisdiction  of  such  mat- 
ter  and  party,  no  matter  what  errors  may 
have  been  committed  in  the  trial:  Elliaon  T. 
Poater,  19  0.  D.  (N.P.)  849,  6  O.  L.  R. 
666  [affirmed,  Foater  v.  Elliaon,  12  O.  C.  C. 
(VJB.)  399,  21  O.  a  D.  618]. 

X.   SATISFACTION  WITHOUT  SALE. 

After  the  issuing  of  execution,  any  person 
indebted  to  the  judgment  debtor  may  pay  to 
the  constable  the  amount  of  his  debt,  or  so 
much  thereof  as  may  be  necessary  to  eatii^ 
tne  execution,  and  the  constable's  receipt  will 
be  a  suflScient  discharge  for  the  amount  so 
paid,  or  directed  to  be  credited  by  the  judg- 
ment creditor  on  the  execution:  Haltantm 
T.  Crow,  16  O.  8.  176,  II  Longsdorfs  Notes, 
717. 


XI.   NOTICE  OF  SALE. 

A.  PlSSONALTT. 

Where  a  statute  of  the  state  requirea  a 
publication  to  be  made  in  a  "newspaper,"  in 
the  absence  of  any  provision  to  the  contrary, 
a  paper  published  in  the  English  language 
is  to  be  understood  as  intended,  and  a  publi- 
cation in  a  paper  printed  in  any  other 
language  is  not  a  compliance  with  the 
statute:  Cincinnati  T.  Biekett,  26  0.  S.  49, 
III  Longsdorfs  Notes,  284. 


B.  Sxaurr. 

1.   In  What  Newapaper. 

The  sheriff  has  the  right  to  select  any  ' 
paper  he  pleases  so  long  as  it  possesses  the 
statutory  requirements  as  to  being  one 
printed  and  of  general  circulation  in  the 
coimty:  Auguatiu  v.  Lynd,  7  O.  N.  P.  (N.S.) 
473,  19  0.  D.  (N.P.)  143. 

The  refusal  of  the  sheriff  to  comply  with 
request  by  the  judgment  creditor  that  the 
notice  of  sale  be  inserted  in  a  particular 
newspaper  is  not  a  ground  for  the  appoint- 
ment of  a  special  master  commissioner  to 
make  the  aale:  AMguatua  T.  Lynd,  7  O.  K.  P. 
(N.8.)  478,  10  O,  D.  (N.P.)  148. 

Mandamus  to  compel  sheriff  to  advertise  in 
a  paper  of  general  circulation  is  a  mere 
injnnetioik  not  to  advertise  in  any  other 
paper  and  not  within  the  original  jurisdic- 
tion of  the  circuit  oourt.  The  court  from 
which  the  order  of  sale  issues  is  the  one  to 
control  publication:  8t^^e,  em  rel.,  T.  Tuol, 
16  O.  0.  0.  680,  9  0.  0.  D.  42. 

The  language  of  the  statute  is  specific  as 
to  publication  and  printing  within  tlie 
county:  Miller  v.  Commiaaianera,  0  Dec  Rep. 
312,  12  Bull.  162. 

Where  a  statute  of  the  state  requires  a 
publication  to  be  made  in  a  "newspaper,"  in 
the  absence  of  any  provision  to  the  contrary, 
a  paper  published  in  the  English  language  is 
to  be  understood  as  intended;  and  a  publicBi- 
tion  in  a  paper  printed  in  any  othar  language 
is  not  a  compliance  with  the  statute: 
OifioifHtati  v.  B^kett,  26  0.  S.  40,  III  Longs- 
dorfs Notes,  284. 


2.   Bffwt  of  PiOMcatUM. 

When  a  newspapw  fs  printed  in  the  county 
it  is  sufficient  for  the  sherW  to  advertise 
aalea  npcm  execution  in  it;  and  it  is  not 
required  that  he  should  put  up  notices  on 
tbe  door  of  the  court  house,  and  at  othw 
places:  Fitoh  V.  Dunlap,  2  0.  78,  I  Longs- 
dorfs Notes,  110. 
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S.  Time  vf  Oommmeemmt  of  Tfotiee. 

In  computing  the  time  for  which  notice 
of  the  sale  should  be  advertised,  the  day 
on  which  the  notice  was  first  published  may 
be  inehided  and  the  day  of  sale  must  be 
excluded;  and  when  the  notice  is  published 
in  a  daily  newspapo*,  it  is  sufficient  if  the 
first  publication  be  tiiirty  days'  before  the 
day  of  sale:  Hagerman  v.  SavingB  Associa- 
turn,  25  O.  S.  186,  IIP  Longsdorf's  Notes, 
217;  Voorheea  v.  Minor,  19  0.  C.  C.  560,  10 
O.  C.  D.  681. 

When  notice  of  the  time  and  place  of  sale 
by  a  sheriff  is  adTertised  for  thirty  days 
before  the  day  of  sale,  in  a  weekly  newspaper, 
it  is  no  objection  that  the  first  number  con- 
taining the  notice  was  printed  and  published 
in  advance  of  the  day  of  the  week  on  which 
the  publication  was  usually  made:  Wilson  T. 
Beott,  29  O.  a  686.  Ill  Longsdorfs  Kotes, 
606. 

4.  Same  Day  of  Week. 

Where  an  adTertisement  of  a  judicial  sale 
is  published  in  a  semi-we^ly  newspaper,  it  is 
not  necessary  that  each  insertion  should  be 
on  the  same  day  of  the  week:  Lemert  v. 
Clarke,  1  0.  C.  C,  569,  1  O.  C.  D.  318. 

Where  it  is  published  in  a  daily  newe* 
paper,  and  each  insertion  is  not  on  tiie  same 
day  of  tiie  we^  this  is  not  a  mere 
irr^lari^  in  the  proceedings,  bnt  is  such 
a  defect  as  that  a  motion  to  set  aside  the 
sale  made  thereunder,  on  that  ground,  made 
before  oonflrmation,  should  he  sustained: 
Lemert  t.  CUurhe,  1  O.  C.  O.  660,  1  0.  C.  S. 
818. 

Publication  of  the  preliminary  and  other 
ordinances,  with  respect  to  a  sb'eet  improve- 
ment, in  a  newspaper  of  general  circulation, 
in  accordance  with  the  terms  of  the  statute, 
is  a  valid  and  legal  publication,  although 
sncli  newspaper  is  published  only  on  Sunday: 
Baatingt  T.  Ooliimbut,  42  0.  S.  686,  TV 
Lcmgedorf  s  Notes,  132. 

6.   Mietahe  <n  AdoerHamnmt. 

Mistake  in  the  names  <A  the  parties  In  the 
advertisement  of  a  foreclosure  sale  is  not 
ground  to  set  the  sale  aside;  the  advertise- 
ment is  mnrely  to  give  notice  of  tiie  sate: 
Sehmeidar  T.  J'erKm  41  BulL  64. 

A  mistake  in  the  title  and  number  of  the 
ease  in  an  advertisement  of  property  to  be 
sold  at  judicial  sale  is  mly  an  irregularity 
and  will  not  affect  the  validity  of  the  sale: 
BriekeU  v.  Jfiles,  2  O.  K.  P.  {UJS.)  153,  14 
O.  D.  (N.P.)  463. 

Not  stating  the  time  or  place  of  sale  in 
the  adTertisement  was  held  to  make  it  wholly 
insufficient:  Craig  v.  Foa,  16  O.  563,  1  Longs- 
dorfi  Notes,  784. 


6.   Bffoot  of  yoneompUmwe  With  Btatuie. 

Title  under  a  judicial  sale  is  not  affected 
by  omission  to  advertise  the  sale  for  the  time 

or  in  the  manner  directed  by  the  statute.  The 
statute  ia  directory:  Allen  v.  Parish,  3  O. 
187,  I  Longsdorf's  Notes,  156;  Stall  v. 
Macolesier,  0  O.  19,  I  Longsdorf's  Notes, 
458;  Cadtcallader  v.  Evant,  12  Dec  Rep.  811, 
1  D.  685. 

If  the  court  is  satisfied  that  the  notice  was 
published  in  a  paper  not  of  general  circula* 
tion  in  the  coun^,  it  may  refuse  to  confirm 
the  sale:  Craig  v.  Fox,  16  0.  563,  I  Longs- 
dorfs Notes,  784. 

Xn.   SALE  ON  EXECUTION. 

The  law  in  force  at  the  time  of  the  sale 
controls  the  manner  of  the  sale:  Allen  v. 
Pariah,  3  O.  187,  I  Longsdorf's  Notes,  156. 

The  creditor  has  a  right  to  have  a  public 
sale  although  nothing  can  he  realized  above 
exemptions:  Jones  v.  Kaiser,  12  O.  D.  (N.P.) 
437. 

The  sheriff  is  liable  for  money  received: 
Brolat  T.  BkiUen,  16  O.  8.  382, 11  Longsdorfs 
Notes,  783. 

A  sale  under  void  levy  will  not  operate 
against  later  actual  levies :  Murphy  t. 
Bwadener,  S3  0.  8.  86,  III  Longsdorfs  Notes, 
660. 

While  oil  leases  are  personal  property  and 
:  subject  to  levy  and  sale  on  execution  as 
ordinary  personal  property,  yet  such  leases 
may  also  be  subject  to  sale  under  an  order 
of  court  upon  a  decree  rendered  in  an  action 
for  foreclosure  of  a  mortgage  or  other  lien 
thereon:  Murphy  v.  Hardee,  22  0.  C.  0.  611, 
12  O.  C.  D.  837. 

Parol  evidence  is  admissible  to  correct  a 
mistake  in  a  judicial  sale:  Btitea  v.  Wtedner, 
35  O.  8.  666,  III  Longsdorfs  Notes,  800. 

If  by  an  order  of  the  court  some  one  else 
than  the  sheriff  makes  the  sale,  his  com- 
pensation is  to  be  determined  by  a  rule 
slmilM  to  that  applicable  to  sheriffs:  Holmes 
r.  Boolt.  1  O.  N.  P.  68,  1  O.  D.  (N.P.)  666. 

A  constable  can  lawfi^Iy  receive  and  cry  at 
his  official  sales  only  such  bids  as  are  offered 
and  received  at  the  time  and  place  of  sale: 
Bparlinff  Todd,  27  O.  8.  621,  III  Longs- 
dorfs Notes.  372. 

The  property  of  a  busineas  corporation 
being  levied  on,  a  later  judgmmt  creditor 
also  levying  obtained  the  appointment  of  a 
receiver,  on  a  showing  that  a  Sale  piecemeal 
would  sacrifice  the  property,  and  if  contracts 
partially  carried  out  were  not  completed  large 
profits  would  be  lost:  Iron  Co.  v.  Foundry 
Co.,  7  O.  N.  P.  237,  1  O.  D.  (N.P.)  117. 
See  alio  RnmvEBa. 
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6.  Tdce: 

Sales  should  follow  immediately  after 
appraisemetit.  An  unreasonable  lapse  of  time 
coupled  with  a  low  appraisement,  is  ground 
for  setting  the  sale  aside:  Building  Aaaocia- 
Hon  T.  Seott,  1  Hoaea,  531. 

O.  Tbbmb. 

Fixing  terms  of  credit  is  not  authorized 
in  advance  of  any  effort  to  sell  for  cash: 
Building  Association  v.  Scott,  1  Hosea,  631. 

If  the  sale  by  the  sheriff  was  on  terms  or 
in  a  mannet  different  from  due  execution, 
by  direction  or  agreement  of  parties,  amerce- 
ment is  not  applicable.  It  is  enough  for 
sureties  to  be  liable  when  execution  is  not 
interfered  with  by  the  partieB :  Webb  T, 
Anspach,  3  O.  8.  522,  II  Idngsdorf's  Notes, 
62;  Langdon  V.  Summert,  10  O.  S.  77,  II 
LoDgsdorf's  Notes,  412. 

D.  Bid. 

The  constable  can  not  take  a  bid  ^ven  to 
him  at  a  different  time  and  pUoe  from  sale, 
and  if  he  sells  and  tiie  buyer  receives  on 
such  bid,  he  and  tlie  buyer  are  liable  as 
trespassers  for  the  value  of  the  goods: 
Sparling  v.  Todd,  27  O.  S.  521,  III  Longs- 
dorfs  Note^  372. 

It  is  the  sheriff's  duty  to  sell  to  the 
highest  bidder:  Thompson  r.  McManama,  13 
Dee.  Rep.  131,  2  D.  213, 

Where  there  is  a  substituted  bid  the 
sheriff's  bond  is  liable  for  the  disbursement 
of  the  purchase  money:  Sidner  v.  Alexander, 
31  .0.  S.  378,  III  Longsdorf's  Notes,  591. 

A  deposit  may  be  restored  on  resale: 
PeiJce  V.  Railway,  3  O.  C.  C.  72,  2  O.  C.  D.  41. 

The  assignment  of  bid  by  bidder  is  by 
consent  allowed :  Bwing  v.  Bigby,  7  0.  ( pt.  1 ) 
198,  I  Longsdorf's  Notes,  370. 

An  understanding  that  the  bidder  may 
forfeit  his  deposit  and  let  the  return  be  made 
of  a  sale  on  the  next  bid  can  not  be 
sanctioned ;  Thompson  \.  MoManamOf  13  Dec. 
Bep.  131,  2  D.  213. 

Constable  is  liable  to  plaintiff  in  execution 
for  the  amount  due  thereon,  in  all  cases 
where  he  suffers  thirty  days  to  elapse  without 
making  a  true  return,  and  also  in  all  cases 
where  he  does  not,  within  that  time,  pay 
over  money  collected;  and  it  is  not  necessary, 
in  order  to  make  him  so  liable,  that  both 
duties  be  neglected:  Bmnt  v.  House,  26 
0.  S.  488.  m  Longfldorfa  Notes,  321. 

E.  Fbitatb  SAUb 

A  sheriff  who  held  wheat  under  levies, 
with  the  consent  and  at  tiie  request  of  the 
execution  ereditors,  but  without  an  order 


from  the  eourt  or  a  Judge  thereof,  to  sell  at 
private  sale,  lold  and  delivered  it.  This  is 
not  an  abandonment  of  the  levies:  Souk  r. 
Condon,  40  0.  8.  569,  IV  Longadorfe  Notea, 

42. 

Unless  the  irregolarify  goes  so  far  as  to 
show  a  purpose  to  abandon  the  levy,  or  a 
degree  of  neglect  to  enforce  it,  inconsistent 
with  the  purpose  to  rely  upon  it,  it  is  not 
abandoned:  Houk  r.  Condon,  40  O.  S.  669, 
IV  Xx>ng8dorr8  Notes,  42. 

Xin.    UABIUTY  FOR  PURCHASE- 
MONEY. 

The  judgment  creditor  to  whom  the  master 
who  made  the  sale  has  assigned  his  interest 
in  the  contract  of  sale,  can  sue  the  buyer  for 
the  purchase  money:  Mayer  v.  Wick,  16  O.  S. 
548,  II  Longsdorf's  Notes,  748. 

If  no  assignment  has  been  made,  only  the 
oflBcer  and  not  one  of  the  creditors  or  dis- 
tributees, can  sue  the  buyer  for  the  purchase 
money  or  for  loss  on  a  resale:  Galpin  v. 
Lamb,  29  0.  S.  629,  III  Longsdorf's  Notes, 
494. 

The  owner  of  land  incumbered  by  a  Judg- 
ment lien  may  recover  from  the  judgment 
creditor  an  excess  over  the  balance  due  on 
the  judgment  received  by  the  latter  on  a  sale 
under  a  vendi;  notwithstanding  the  judg- 
ment  creditor  was  the  purchaser  and  the 
owner  was  not  a  party  to  the  judgment: 
Sparrow  T.  Boaaek,  40  O.  S.  263.  IV  Longs- 
dorf  B  Notes,  22. 

In  Judieial  sales  of  real  estate  the  oiBelal 
making  the  sale  as  the  representative  of  the 
creditors  interested  therrin,  bas  an  option 
upon  unreasonable  delay  of  the  purchaser,  to 
return  "no  sale"  and  prevent  confirmation, 
and  proceed  to  resale  and  require  the  first 
purchaser  to  pay  the  damages  resulting 
therefrom;  or  to  return  the  sale  as  made 
and  proceed  by  civil  aetion  for  the  purchase 
money  or  by  attachment  for  eontempt;  but 
the  purchaser  has  no  choice  save  to  pay  the 
money  in  pursuance  of  his  bid:  Murphy  T. 
Hardee,  22  O.  C.  C.  511,  12  0.  C.  D.  837. 

Where  the  buyer  at  a  guardian's  sale  of 
land,  which  is  confirmed  by  court,  fails  to 
pay,  and  the  court  authorizes  the  guardian 
to  readvertise  and  sell  at  buyer's  risk  with- 
out a  new  order  of  sale,  and  the  resale  is 
at  a  loss,  the  first  buyer  is  liable  to  an  ae- 
tion for  the  deficit,  and  so  though  both  sales 
were  for  only  one-third  cash,  and  this  right 
of  action  passes  on  the  ward's  death  to  his 
administrator  without  special  assignment 
thereof  by  the  guardian:  Olatpgon  T.  Beatty, 
36  Bull.  214. 

Where  the  buyer  at  receiver's  sale  refuses 
to  take  the  property  or  pay  for  it,  and  a 
resale  is  had  at  a  loss,  and  the  receiver  is 
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discharged  witboat  haTing  ever  collected  the 
loss  from  first  buyer,  the  creditor  or  original 
owner  who  is  beneficial  owner  of  such  claim, 
may  sue  such  buyer  for  his  share  as  ceatui. 
The  court  will  not  require  another  receiver 
to  be  appointed  merely  to  bring  suit:  Lorenz 
T.  Reynolda,  7  O.  N.  P.  17.  9  O.  D.  (N.P.) 
MO. 

Where  after  dissolution  one  partner  buys 
all  the  assets  at  the  receiver's  sale,  but  re- 
fuses to  take,  and  the  assets  are  resold,  at 
a  loss  at  his  charge,  but  he  has  not  paid, 
and  the  firm  is  settled  and  the  receiver  dis- 
charged, the  other  partner  can  sue  him  for 
his  share  of  the  loss.  The  principle  that  a 
delinquent  purchaser  at  a  judicial  sale  can 
he  sued  only  by  the  selling  officer  does  not 
apply:  Lorens  v.  Reynolds,  7  O.  X.  P.  17,  9 
O.  D.  (N.P.)  540. 

An  action  for  contempt  against  a  buyer 
who  refuses  to  perform  does  not  merge  a 
cause  of  action  against  him  for  specific  per- 
formance: Pierce  v.  Stewart,  61  O.  S.  422, 
IV  Longadorf'a  Notes,  812. 

A  purchaser  named  Mary  Hynod  can  not 
be  compelled  to  pay  for  a  sale  returned  and 
confirmed  to  May  and  Inott:  Starbuck  v. 
Bynod,  7  Dec.  Hep.  132,  1  Bull.  140. 

Overruling  the  purchaser's  motion  to  set 
aside  a  confirmation  made  without  notice  to 
him  is  rea  adjudicata  as  to  the  objections 
relied  on  when  he  is  sued  for  the  purchase 
money:  Mayer  v.  Wick,  15  O.  S.  548,  II 
Longsdorf'a  Notes,  748  [affirming  Wick  V. 
Mayer,  2  Dec.  Rep.  579,  4  W.  L.  M.  102]. 

When  the  court  refused  to  confirm  a  sale 
for  the  reason  that  the  purchase  money  had 
not  been  paid,  and  without  condition  ordered 
the  sheriff  to  sell  as  theretofore  ordered,  it 
was  held  that  no  notice  having  been  given 
to  the  purchaser  at  the  first  sale,  that  the 
resale  would  be  at  his  risk,  he  was  author- 
ized to  rqrard  the  sale  to  him  as  abandoned : 
Ootptn  T.  Lamb,  28  O.  S.  520.  Ill  Longsdorf's 
Kotes,  494. 

The  eonrt  ordering  a  resale  at  the  risk  of 
the  purchaser,  who  had  not  completed  his 
payments,  can  not  withhold  the  money  paid 
and  have  it  applied  to  make  up  the  loss  on 
resale.  But  the  purchaser,  though  a  party 
to  the  case,  can  not  sustain  error  proceed- 
ings thereto  because  he  is  not  a  party  in  the 
character  of  purchaser:  Corcoran  T.  Building 
Aatociation,  8  Dee.  Sep.  Ill,  5  Bull.  712. 

A  long  delay  between  sales  and  confirma- 
tion, causing  depreciation  and  dilapidation 
of  property,  where  the  buyer  took  no  step 
to  hasten  the  confirmation,  is  no  defense  to 
paying  the  purchase  money:  Mayer  v.  Wick, 
15  0.  S.  548,  11  Longadorf'a  Notes,  748. 

If  the  sheriff  has  become  personally  liable 
for  the  purchase  money  by  allowing  the  sale 
to  be  confirmed,  and  be  has  tendered  a  deed 


to  the  purchaser,  and  assigned  his  elabn 
against  the  purchaser  to  the  plaintiff,  the 
latter  may  maintain  an  action  against  the 
purchaser  for  the  purchase  money:  Mayer 
T.  Wiek,  15  O.  S.  548,  II  Longsdorf's  Not«, 
748. 

XIV.  CONFIRMATION. 

A.  Necessttt. 

Confirmation  of  sale  was  not  required  by 
U.  8.  bankruptcy  act  of  1841:  Sm-hat  T. 
Batea,  9  Dee.  Rep.  444.  13  Bull.  566. 


B.     DiBOUETIONABT  POWBS  OF  COUBI. 

Confirmation  may  be  refused  and  the  sale 
on  execution  vacated  in  the  court's  discre- 
tion, though  the  proceedings  are  regular : 
Bear  v.  Bookmiller,  3  O.  0.  C.  484,  2  0.  G. 
D.  277 ;  see  Nilea  v.  Parka,  49  0.  S.  370,  IV 
Longsdorf's  Notes.  45S;  Craig  T.  Foa,  16  O. 
563,  I  LongadorTs  Notes.  784. 

Where  the  return  is  "sold  to  W.  but  that 
he  refuses  to  pay,"  the  eonrt  may  treat  as 
a  sale  and  confirm  or  set  aside:  Marahalt  T. 
Flitm,  13  Dec.  Rep.  632,  1  C.  S.  a  B.  416. 


C.  Gbounds  fob  Rbpttsai.  to  Confibk. 
1.    Defect  in  Advertisement. 

The  court  may  in  its  discretion  refuse  con- 
firmation for  insufficient  advertisement, 
though  the  statute  baa  t>een  complied  with,  as 
where  it  only  requires  one  insertion  thirty 
days  before  sale,  or  where  the  paper  does 
not  circulate  generally:  Cradg  T.  Fo»,  16  O. 
663,  I  Longsdorf's  Notes,  784. 

A  mistake  in  the  names  of  the  parties  in 
the  advertisement  of  a  foreclosure  sale  is  not 
ground  to  set  the  sale  aside:  BoJmeider  t. 
Ferrin,  41  BuU.  54. 

A  mistake  in  the  title  and  the  number  of 
a  case  in  advertisement  will  not  affect  the 
validity  of  tne  sale  of  real  property  in  a 
mortgage  foreclosure;  Brickell  v.  Milea,  2  0. 
N.  P.  (N.S.)  153,  14  0.  D.  (N.P.)  463. 

The  law  relating  to  advertisements  of  exe- 
cution sales  contemplates  such  a  description 
as  will  apprise  the  public  fully  of  the  nature 
and  situation  of  the  property,  a  description 
not  only  of  the  land  but  also  the  tenements 
thereon,  if  any,  and  of  the  exact  situation  of 
the  property  {if  in  the  city)  as  related  to 
contiguous  streets:  Building  Aaaociation  T. 
Scott,  1  Hoaea,  531. 

If  the  notice  is  published  in  a  newspaper 
not  of  general  circulation  in  the  county,  the 
court  can  refuse  to  confirm  the  sale:  Craig 
T.  Foa,  10  0.  663.  I  Longsdorfs  Notes,  784, 
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2.    Prevmtion  of  Competition  in  Bidding. 

Where  land  is  bid  in  by  one  who  acted  aa 
appraiser,  and  prevented  other  bids,  the  sale 
may  be  set  aside:  Hurst  t.  Fisher,  64  O.  S. 
530,  IV  Longadorf'a  Notes,  877. 

Such  sale  is  not  absolutely  void;  and  the 
deed  passes  title  after  eonArmatioa,  which 
is  good  as  against  collateral  attack:  TerriU 
T.  Aohauer,  14  O.  8.  80,  II  Longsdorf's  Notes, 
«37. 

Where  there  is  misapprehension  of  the 
terms  of  sale,  preventing  competition  in  bid- 
ding, the  sale,  if  to  one  of  the  parties,  may 
be  set  aside:  Hej/  T.  Bchoole^,  7  0.  (pt.  2) 
4^  I  Longadorf  B  Notes,  385. 

A  soubination  to  avoid  competition  in  bid- 
ding vill  defeat  the  sale  on  motion.  If  the 
pni^user  is  a  member  of  the  combination: 
Scj/mour  v.  Twntpike  Oo^  10  O.  476, 1  Longs- 
dorf  s  Notes,  6S1. 

Where  a  buyer  at  assignee's  sale  gets  prop- 
erty at  a  lower  price  by  piling  a  person  to 
abstain  frina  bidding,  it  is  a  fraud  on  credit- 
ors and  the  deed  will  be  set  aside  at  suit  of 
creditors  if  the  assignee  refuses:  Saaton  v. 
SeiberUng,  48  0.  S.  664,  IV  Lon^orf's 
Notes,  429. 

3.   Bale  for  Lew  Than  MirUmum  Price. 

Where  there  is  a  bid  of  a  fraction  of  a  cent 
less  than  two-thirds  of  appraisement,  court 
is  not  bound  to  confirm  sale,  it  being  shown 
that  a  higher  price  can  be  nad:  (Editorial) 
40  Bull.  103. 

Where  corporation  property  is  bid  in  at 
foreclosure  sale  by  a  director  at  much  less 
than  its  value,  and  a  bondholder  offers  se- 
curity that  be  will  bid  twenty  per  cent  more 
tf  a  new  sale  is  ordered,  it  wilt  be  ordered 
on  condition  this  proposition  is  put  into 
shape  within  a  wedc:  Becor  v.  Rolling  Mill 
Co.,  1  O.  N.  P.  100,  1  O.  D,  (N.P.)  80. 

If  the  appraisement  is  by  the  acre,  it  is 
best  to  sell  on  the  same  basis.  But  if  the 
sale  is  for  a  gross  sum  on  an  estimated  acre- 
age, any  person  interested  should  be  allowed 
to  resist  confirmation  on  showing  that  the 
acreage  was  greater  and  the  price  less  than 
two-thirds:  Wihon  t.  Boott,  2A  O.  S.  686,  III 
Longsdorf  8  Notes,  506. 

4.  Redemption  by  Debtors. 

Paymoit  by  a  d^tor  defeats  confirmation : 
Reed  T.  Radigan,  42  O.  S.  292,  IV  Ltmgsdorf's 
Notes,  111. 

5.  Mistake  in  Description. 

Erroneous  statements  as  to  location,  de- 
sirability and  value  are  not  sufficient  ground' 
to  set  sale  aside.  It  is  the  purchaser's  duty 


to  read  the  adTertisement,  uid  not  rdy  on 
such  statements.  The  purchaser  owning  the 
adjoining  lots  can  not  resist  confirmation  on 
this  ground:  Smith  t.  Ryan,  1  Dayton  Term 
Rep.  (Iddings)  22. 

Misdescription  of  land,  not  affecting  price, 
is  not  ground  for  resisting  confirmation: 
Wilson  T.  Scott,  29  O.  B.  636,  III  LongsdorPs 
Notes,  S06. 

D.   Motion  to  Conpibh  and  Hbabinq. 

On  motion  to  confirm  the  court  will  not 
inquire  as  to  the  evidence  on  which  the  judg- 
ment was  rendered:  Fritted  T.  Van' Mitteih 
dorff,  IS  Dec.  Rep.  891,  2  C.  S.  a  B.  261. 

On  motion  to  confirm,  imgnlaritiei  in  ob- 
taining judgment  or  awarding  execntion  oan 
not  be  inquired  into:  Buckingham  t.  fiooiefy, 
2  O.  360,  I  Longsdorfs  Notes,  184. 

The  court  can  not  review  tiu  validity  of 
a  judgment,  e.g.,  as  to  whether  mechanic's 
lien  therein  foreclosed  had  been  filed  in  time' 
or  not:  Fritach  y.  Van  Mittendorff,  13  Dec 
B^.  891,  S  0.  B.  C.  B.  261. 

An  unauthorized  motion  by  a  purchase 
In  proceedings  to  confirm  should  be  stricken 
from  tbe  docket,  at  his  cost;  Buil^ng  Asso- 
ciation V.  Bcott,  1  Hosea,  531. 

The  court  can  set  aside  an  order  of  sale 
and  confirmation  on  a  motion  filed  at  such 
term  and  continued  to  subsequent  term: 
Niles  V.  Parks,  49  O.  S.  870,  IV  Longsdorfs 
Notes,  459. 

E.  Effbot  or  Cortxbhation. 

Fraud  in  bidding  can  not  be  set  np  by  the 
purchaser  after  confirmation:  BeatUe  Y. 
Boyle,  13  Dec.  Rep.  854,  2  a  B.  0.  R.  201. 

After  confirmation  a  buyer  can  not  set  up 
fraud  practiced  by  co-lienholders:  White  v. 
Raymtmd,  4  Dec  Hep.  79,  1  Clev.  L.  Rep.  6. 

Where  real  estate  whldi  has  been  Mid  at 
a  judicial  sale  wM,  by  mistake  of  the  officer, 
appraised  and  advertised  as  dry  land,  while 
in  fact  a  part  thereof  is  covered  with  water, 
the  purchaser,  who  also  believed  the  prop- 
erty to  be  diy,  but  was  not  misled  by  the 
act  or  misrepresentation  of  tbe  officer,  is 
bound  by  the  sale:  Loan  Association  v. 
O'Conner,  29  O.  S.  651,  m  Longsdorfs  Notes, 
508. 

Where  an  order  confirming  a  sale,  made 
under  a  decree  of  foreclosure  to  a  mortgagee 
who  is  a  party,  is  at  the  same  time  vacated 
and  the  sale  set  aside  for  want  of  notice,  tbe 
insurable  interest  of  the  mortgagor  in  pos- 
session is  the  same  as  if  such  sale  and  con- 
firmation had  not  been  made:  Insurance  Oo, 
V.  Bampaon,  88  0.  S.  672,  III  Longsdorfs 
Notes,  1001. 

Return  not  being  verified  or  appraisers  not 
sworn,  are  irregularities  cured  by  confirm- 
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ation:  Mayer  v.  Wick,  IB  0.  8.  548,  II  Longs- 
dorfB  Notes,  748  [affirming  Wick  v.  Majf«r, 
2  Dee.  Hep.  679,  4  W.  L.  M.  108]. 

F.  Bxnmw. 

An  appeal  does  not  lie  from  an  order  con- 
firming or  refuBing  to  confirm  a  sale:  Reeoes 
V.  8kennett,  13  0.  S.  674,  11  Longadorfs 
Notes,  630;  AiUtman  v.  BeiberHng,  31  0.  S. 
201,  ni  Longsdorfs  Notes,  574. 

Fran  a  judgment  of  a  probate  court  or 
court  of  insolTency,  eonflnning  a  sale  of  real 
estate  made  by  an  assignee  ia  trustee  at 
private  sale,  under  the  inMlTency  laws,  an 
i^peal  Ues  to  the  court  of  common  pleu: 
Brovme  T.  WaiUaee,  00  0.  S.  177,  IV  Longs- 
dorfs Notes,  781. 

In  an  action  for  specific  perftnrmanee 
against  a  purehaaer,  an  appeal  lies  from  the 
judgment  of  the  court  of  common  pleas  to 
the  circuit  court:  Pteroe  T.  Stewart,  61  O. 
S.  422,  IV  Longsdorfs  Notes,  812. 

'A  sale  made  before  an  appeal  bond  filed, 
will  not  b«  confirmed  after  the  appeal  is  per- 
fected: Bassett  T.  JDontels,  10  0.  S.  617,  II 
Longsdorfs  Notes,  471. 

A  petition  in  error  is  the  only  mode  of 
review:  Aulttinm  T.  Seiberling,  31  O.  S.  201, 
III  Longsdorfs  Notes,  574. 

No  appeal  lies  in  partition:  Robison  v. 
Boniff,  6  Dec'Kep.  1107,  10  Am.  L.  Bee.  485. 

The  action  of  the  court  in  setting  aside 
on  motion  a  sale  made  under  its  order  will 
not  be  reviewed  on  the  weight  of  the  evi- 
dence: NUes  V.  Parka,  49  0.  S.  370,  IV  Longs- 
dorfs Notes,  459;  WHeon  v.  Scott,  29  0.  S. 
636,  ni  Longsdorfs  Notes,  506. 

Confirmation  of  a  sale  is  not  reviewable 
unless  there  is  a  manifest  abuse  of  discre- 
tion: Brigel  v.  Macewell,  5  0.  N.  P.  412,  8  0. 
D.  (N.P.)  612. 

A  decision  of  the  court  overruling  a  motion 
to  set  aside  a  sale  is  not  a  final  order  that 
may  be  reviewed  on  error,  where  no  objec- 
tion is  made  to  confirmation.  Such  error 
may  be  reviewed  in  proceedings  to  reverse 
the  order  of  confirmation:  McArthur  v.  Trust 
Co.,  21  0.  0.  C.  654,  12  O.  C.  D.  149  [citing 
Thatcher  V.  Wataon,  61  O.  8.  561,  IV  Longs- 
dorfs Notes,  566;  Youing  t.  Bohallenberger, 
58  0.  S.  291,  IV  Longsdorfs  Notes,  600; 
AvUvum  T.  Seiberling,  81  0.  8.  201,  HI 
Longsdorfs  Notes,  574]. 

A  foreelosnre  decree  adjustiti^  liens  and 
ordering  sale,  can  not  be  vacated  except  in 
the  manner  provided  in  O.  C,  %%  11631,  et 
•eq.i  TluOeheT  t.  Dkik*M<m,  3  O.  0.  C.  144, 
2  0.  a  D.  82. 

Where  an  order  confirming  a  sale  to  a 
party  is  reversed  after  the  execution  of  the 
deed  and  before  a  conv^ance  by  the  pur- 
chaao:,  the  tiUe^tf  any,  acquired  by  the  sher- 


iff's deed  is  divested  by  the  order  of  revwsal: 
MoBam  T.  UeBam,  15  O.  S.  337,  II  Longa- 
dorfs Notes,  733. 

XV.   SETTING  SALE  ASIDE. 

A  sale  will  be  set  aside  on  behalf  of  the 
purchaser  if  it  is  ineffective  to  pass  the  title 
of  the  execution  debtor:  Brickell  T.  iftles, 
2  O.  N.  P.  (N.S.)  153,  14  O.  D.  (N.P.)  463. 

Where  a  sale  has  been  made  on  void  proc- 
ess, the  court  may,  before  distribution  and 
on  application  of  the  buyer,  set  it  aside  and 
order  the  money  refunded:  Doicell  T.  Ooode, 
26  0.  B.  390,  ni  Longsdorfs  Notes,  246  [af- 
firming Dowell  T.  Bteamboat,  13  Dec  Rep. 
416,  I  C.  S.  C.  R.  60]. 

Sale  under  cunningly  devised  scheme,  by 
which  one  of  stockholders  was  to  get  rid  of 
a  co-stockholder,  may  be  set  aside:  Rutledge 
T.  Oorbin,  10  0.  S.  478,  II  Longsdorfs  Notes, 
466. 

A  delay  to  return  the  sale  as  made  after 
the  sixty  days,  is  not  such  an  irregularity 
or  n^Iect  as  to  render  tiie  confirmation  er- 
roneous: Lemert  T.  Olark,  1  O.  0.  0.  669, 

I  O.  0.  D.  318. 

Sale  on  election  day  may  be  set  aside: 
Banning  T.  Pendery,  7  Dee.  Kep.  677,  4  Bull. 
913. 

Where  there  la  a  mistake  as  to  identity 
of  subjectonatter  of  sale,  the  sale  may  be 
set  aside;  FoIIit  v.  Loughhead,  0  Dec  Rep. 
128,  II  Bull.  66. 

An  arrangement  between  the  sheriff  and 
parties  to  suit  as  to  sale  of  property  levied 
on,  is  not  invalid  where  no  bad  faith  is 
shown:  Hicka  T.  Gruml,  8  0.  N.  P.  73,  10 
0.  D.  (N.P.)  532. 

Where  there  is  cash  paid  on  time  sale,  the 
sale  is  valid:  Brohst  T.  Bfcillen,  16  O.  S.  382, 

II  Longsdorfs  Notes,  783. 

The  delay  of  return  does  not  prevent  con- 
firmation :  Lemert  T.  Clarke,  1  O.  0.  a  569, 
1  0.  C.  D.  318. 

It  is  presumed,  upon  bearing  a  motion  to 
set  aside  a  sale,  that  the  confession  of  judg- 
ment in  favor  of  the  plaintiff  by  hie  attor- 
ney is  authorized,  or  has  been  ratified  by  the 
execution  debtor:  Brickell  v.  Milea,  2  O.  N. 
P.  (N.S.)  153,  14  O.  D.  (N.P.)  463. 

Overruling  motion  for  setting  aside  a  sale 
ia  not  reviewable  on  error  where  no  objec- 
tion is  made  to  confirmation:  McArthur  T. 
Truat  Co.,  21  0.  C.  C.  664,  12  O.  C.  D.  149. 

XVI.  SALE. 

A.   Oedeb  of  Sale. 

1.   From  What  Court  to  laaue. 

An  order  of  sale  on  a  decree  of  the  district 
court  on  appeal  must  issue  fnmi  that  court. 
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and  if  it  reads  at  on  an  order  of  the  com- 
mon pleaB  the  sale  will  be  set  aside:  Camp- 
bell T.  Corry,  8  Dec.  Rep.  88.  5  Bull.  516. 

The  circuit  court,  decreeing  a  Bale  in  fore- 
closure,  may  keep  charge  of  the  case  and 
have  the  order  for  sale  issued  out  of  that 
court  and  money  brought  into  it:  Maclaren 
T.  Stone,  18  O.  O.  C.  854,  9  0.  C.  D.  794. 

A  court  can  not  declare  alimony  a  Hen 
on  realty  in  another  county  and  issue  u 
order  of  sale:  Wilmot  T.  Cole,  10  Dee.  Bep. 
777,  23  BulL  339. 

2.    Miatake  and  Imgutarit^. 

That  the  order  did  not  describe  the  lands 
Ib  a  mere  irn^larity  and  not  ground  for 
collateral  impeachment,  aa  in  ejeetaient,  by 
the  heire  against  the  buyer :  Herbst  t.  Bates, 
0  Deo.  Bep.  444,  13  Bull.  565. 

Omission  of  tiie  judge's  signature  does  not 
iuTalidate  the  record  of  the  order:  Herb$t  T. 
Batea,  9  Dec  Rep.  444,  13  Bull.  665. 

Mere  clerical  errors  in  naming  officers  are 
amendable:  Bolin  v.  Anderson,  8  Dec  Rep. 
49,  6  BulL  328. 

Separate  decrees  for  several  lienholders, 
in  suit  to  foreclose  or  marshal  liens,  is  irreg- 
ular. Hence,  where  a  decree  is  obtained  by 
one  defendant  lienholder,  and  an.  appraise- 
ment is  bad  thereunder,  a  lower  appraise- 
ment and  sale  under  a  latter  decree  obtained 
by  plaintiff,  will  be  set  aside  for  irregular- 
ity: Bauer  v.  Ooa,  5  O,  N.  P.  460,  7  O.  D. 
(N.P.)  507. 

A  party  is  not  prejudiced  by  two  decrees 
to  sell,  if  sale  realizes  enough  to  satisfy  con- 
ditions of  both:  Ferguson  V.  Ferguson,  3  0. 
N.  P.  (N.S.)  549,  16  O.  D.  (N.P.)  486. 

If  the  sheriff  went  out  of  office  after  hav- 
ing levied  execution,  the  order  of  sale  could, 
before  the  act  of  1824,  be  issued  to  and  exe- 
cuted by  him.  An  execution  is  an  entire 
thing:  Fowble  v.  Rayberg,  4  O.  45,  I  Longs- 
dorf's  Notee,  202.  See  also  Judicial  Sales. 

^  3.    Construction  of  Order. 

Authority  to  sell  lots  in  a  town  includes 
out-lots  as  well  aa  in-lots:  Ludlow  T.  Park, 
4  O.  5,  I  Longsdorf's  Notes,  201. 

An  order  to  sell  enough  real  estate  to  pay 
the  debts  "except  the  farm  and  improved 
lands  near  Cincinnati,  together  with  the 
houoee  and  lots  in  Cincinnati,"  means  not 
that  the  latter  property  in  Cincinnati  is  to 
be  sold,  but  that  it  is  part  of  the  exception, 
for  the  court  would  not  probably,  after  or- 
dering a  sale  of  all,  proceed  to  enumerate  a 
part:  Ludlote  T.  Park,  4  O.  5,  I  Lon^orfs 
Notes,  201. 

An  order  to  sell  a  railroad  and  its  "ap- 
purtenances," will  not  under  the  latter  term 


include  its  freight  contracts  with  other  rail- 
roads, and  if  the  receiver  included  them  in 
his  sale  its  confirmation  will  be  deemed  inad- 
vertent and  sale  void:  Railroad  v.  Railway, 
6  O.  N.  P.  427,  9  0.  D.  (N.P.)  493. 

A  life  estate  can  not  be  enlarged  by  an 
order  of  sale  into  a  fee  simple:  Archer  T. 
Brockachmidt,  6  O.  N.  P.  349,  6  0.  D.  (N.P.) 
348. 

4.   Real  Property, 

(a)  BubdivUion. 

Subdivision  under  an  order  of  sale  of  three 
lots  authorizing  the  sheritf  to  subdivide  and 
appraise  such  of  said  lots  as  he  thinks  best, 
as  a  whole  and  as  subdivided,  which  does  not 
observe  the  original  lines,  so  that  some  of  the 
sttblots  contain  parts  of  more  than  one  orig- 
inal lot,  will  not  be  held  to  depart  from  the 
order  after  several  orders  of  sale  and  no 
objection  for  over  a  year  and  until  motion 
to  confirm:  Mathers  T.  JTinney,  8  Deo.  B^. 
516,  8  Bull.  267. 

A  tract  of  land  subject  to  mortgages  on 
specific  parts  of  it,  will  not  be  ordered  sold 
as  an  entirety,  but  each  mortgaged  parcel 
will  be  appraised  and  sold  separately,  that 
each  may  be  paid  from  the  proceeds  of  its 
own  part:  Rhoadcs  r.  Raymer,  6  0.  C.  C.  68, 
3  O.  C.  D.  353. 

A  tract  appraised  entire  may  be  subdivided 
and  sold  in  parcels  at  sales  by  sheriff,  admin- 
istrator or  guardian,  he  being  responsible 
for  any  abuse  of  discretion:  Stall  T.  Jfoc* 
aleater,  9  O.  19,  I  Longsdorfs  Notes,  458. 

(b)    Undivided  Interest. 

Where  an  assignee  for  creditors  is  seeking 
sale  of  a  tiiree-quarters  interest  in  a  tract 
and  mortgagees  are  seeking  sale  of  the  rest, 
the  whole  should  be  sold  by  one  officer,  and 
the  sheriff  will  be  ordered  to  sell  the  whole, 
but  the  assignee's  compensation  will  be  pro- 
tected: Rhoadea  y.  Raymer,  6  O.  C.  C.  68, 
3  O.  C.  D.  353. 

If,  after  foreclosure  decree  ordering  sale 
of  an  undivided  interest,  a  partition  is  had 
in  another  case,  the  sale  in  the  foreclosure 
case  can  be  ordered  of  the  share  iii  severalty 
instead  of  the  undivided  share  in  all:  Math- 
ers V.  Kinney,  8  Dec.  Rep.  616,  8  Bull.  267. 

6.   Personal  Property. 

An  order  of  sale  of  personal  property  must 
be  based  upon  a  prior  valid  levy.  If 
there  is  but  a  mere  paper  levy,  which  is  void, 
or  where  there  has  been  a  valid  levy,  which 
has  become  fraudulent  and  void,  such  an 
order  of  sale  is  inoperative  against  subse- 
quent levies:  Murphy  T.  Swadener,  33  0.  S. 
86,  ni  Longsdorf's  Notes,  659, 
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6.  DetermmaiUm  of  Lieiu. 

Sale  may  be  decreed  on  finding  the  amount 
due  plaintiff  without  finding  the  amount  of 
otiier  liens  or  their  priority;  Railroad  t. 
Letoton,  20  0.  8.  401,  II  LongBdorPs  Notes, 
1004. 

In  suits  to  marshal  liens  and  sell,  it  is  per- 
haps more  regular  to  have  settled  the  liena 
before  or  at  the  time  of  ordering  sale,  but 
deferring  it  until  after  sale  will  not  alter  the 
rights  of  the  lienholders:  Dempsey  T.  Bush, 
18  O.  8.  376,  II  Longsdorf  s  Notes,  899. 

A  sale  ordered  subject  to  an  undetermined 
lien,  in  a  suit  to  foreclose,  marshal  liens  and 
sell,  is  erroneous:    Thatcher  t.  Diokmton, 

3  O.  C.  0.  144,  2  0.  C.  D.  82. 

A  sale  of  real  estate  to  pay  debts  is  not 
authorized  to  be  ordered  by  the  probate  court 
subject  to  a  mortgage  or  other  liens.  The 
court  is  to  settle  priorities  and  order  sale 
free  of  liens:  Stone  v.  Strong,  42  O.  8.  53, 
IV  Longsdorf  s  Notes,  00. 

A  homestead  having  been  assigned  by  metes 
and  bounds  to  the  widow  and  minor  children, 
in  a  proceeding  to  sell  to  pay  debts,  subject 
to  the  homestead,  and  while  occupied  as  such, 
is  not  voidable,  but  void  for  want  of  jurisdic- 
tion: Wehrle  V.  Wehrle,  39  0.  S.  365,  III 
Longsdorfs  Notes,  1036. 

On  bill  to  marshal  liens  and  sell,  one  de- 
faidant  being  a  mortgagee  against  whom  the 
debtor  can  not  claim  homestead,  the  proper 
practice  is  to  adjudicate  all  the  liens  so  that 
the  sale  may,  if  possible  be  without  assigning 
homestead  and  not  to  decree  sale,  on  plain- 
tiff's claim  alone,  reserving  the  rest  for 
future  adjudication:  Xiiton  r.  Vandyke,  2 
0.  C.  C.  68  [reveni]^  Jfimon  v.  Van  Dyke, 
0  Dec.  Rep.  622,  15  Bull.  368,  1  O.  C.  D.  364]. 

liands  not  to  be  sold  for  less  than  two< 
thirds  of  appraised  value;  exception  as  to 
enforcement  of  junior  lien.   G.  C,  8  11675. 

On  foreclosure  of  a  vendor's  lien  on  a  rail- 
road, being  the  first  lien,  the  decree  need  not 
find  the  amount  due  later  lienholders  until 
after  sale,  nor  will  the  decree  be  withheld  be- 
cause judgment  creditors  have  not  been  made 
parties,  for  they  can  be  brought  in  later: 
Ames  V.  RaHway,  17  O.  C.  C.  684,  0  0.  0.  D. 
443. 

An  order  of  the  probate  court,  on  petition 
of  the  widow  as  executrix  to  sell  land  to  p^y 
debte,  finding  priorities,  and  with  her  knowl- 
edge putting  dower  and  year's  support  in- 
ferior to  certain  liens  and  decreeing  sale,  is 
ft  final  and  not  interlocutory  order,  and  can 
not  be  set  aside  and  a  different  distribution 
ordered  after  the  term  on  motion  or  except 
by  proceedings  under  G.  C,  SS 11631  to 
11643:  Potter  v.  Jennman,  4  O.  N.  P.  78, 

4  O.  D.  (N.P.)  444. 


A  sale  made  pendente  Ute,  before  deter- 
mining liena  is  erroneous,  and  any  party 
can  prosecute  error:  Harland  T.  Newcombe, 
2  O.  a  0.  330,  I  0.  C.  D.  514. 

7.   Perishable  Ooode. 

Perishable  and  deteriorating  pr(^erty  in 
possession  of  chancery  may  be  ordered  sold 
before  finding  an  amount  due  any  one: 
Neuxombe  T.  EarUmd,  23  Bull.  110. 

B.  Sale  fc»  Cash. 

It  is  the  duty  of  the  sheriff  to  sell  for 
cash  if  there  is  no  order  to  the  contrary: 
Sharp  T.  Bo»»,  7  0.  0.  C.  55,  3  O.  G.  D. 
660. 

The  fact  that  sheriff  takes  notes  in  his 
own  name  does  not  alter  his  liability:  Orif- 
fin  T.  Undertoood,  16  O.  8.  389,  n  Longs- 
dorfs Notes,  784. 

The  sheriff  is  bound  to  pay  over  naoney 
which  he  has  returned  as  paid  down  at  sale: 
Brobet  T.  SkUlen,  16  O.  8.  382,  II  Longs- 
dorfs Notes,  783. 

C.  Deposit  of  Hohet. 

D^Knit  of  money  or  other  security  that 
terms  of  sale  be  complied  with  la  in  the 
discretion  of  court  to  guard  against  failure 
of  sale:  Coe  t.  Railroad,  10  0.  8.  372,  II 
Longsdorfs  Notes,  442. 

D.  Time  of  8ale. 

The  time  of  the  sale  may  be  extended 
beyond  the  original  sixty  days  called  for  in 
the  writ:  Newcombe  T.  Harland,  23  BulL 
110. 

E.   Death  of  Dbfe!idant. 

A  sale  on  execution  is  void  after  death  of 
the  defendant:  Maeaie  T.  Long,  2  0.  287,  I 
Longsdorfs  Notes,  125;  see  Arnold  T.  Fuller, 
1  0.  458,  I  Longsdorfs  Notes,  94. 

On  death  of  fraudulent  grantee,  after 
decree  setting  aside  conveyance  and  order- 
ing sale,  sale  may  be  had  without  revivor 
against  heirs:  Beaumont  T.  Herrick,  24  0. 
S.  445,  III  Longsdorfs  Notes,  183. 

Real  estate  levied  on  during  the  debtor's 
life  may  be  sold  under  the  levy  without 
making  his  heirs  or  representatives  parties: 
Bigelow  T.  Rmker,  25  O.  8.  542,  III  Longs- 
dorfs Notes.  261. 

F.  Sale  to  ApnuissB. 

Where  an  appraiser  of  lands  to  be  sold  by 
an  administrator,  becomes  a  purchaser,  the 
sale  may  be  set  aside  on  applieaUon  M  the 
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heir,  as  infected  with  fraud:  ArmBtrong  v. 
Button,  8  O.  652.  I  Longsdorf  b  Kotes,  456. 

The  purchase  hy  a  son  of  an  appraiser  of 
land,  ordered  to  be  sold  to  pay  the  debts  of 
a  decedent,  is  in  fraud  of  tiie  estate  owning 
the  land,  where  it  appears  that  the  pur- 
chase by  the  son  amounted  to  a  secret  trust 
for  his  father:  Brickman  y.  Shale,  11  O.  C. 

C.  (N.8.)  41,  20  O.  G.  D.  372. 

After  a  lapse  of  thirty  years  a  iale  to  an 
appraiser  will  not  be  set  aside:  Brickman 
T.  Shale,  11  O.  C.  C.  (K.8.)  41,  20  O.  C. 

D.  372. 

A  purchase  of  real  estate  at  a  judicial 
sale,  by  an  appraiser,  is  not  under  this  sec- 
tion, strictly  void,  hut  is  voidable  only;  and 
will  "be  considered  fraudulent  and  void" 
only  on  an  interposition  or  proceeding 
a  party  in  interest,  directly  for  the  purpose 
of  avoiding  such  sale.  As  against  collateral 
attack  by  a  third  person,  such  purchaser 
acquires  a  good  title:  Terrill  v.  Auohauer, 
14  O.  8.  80,  n  Losgsdorf's  Notes,  637. 

In  proceedings  in  partition,  an  appraiser, 
in  the  absence  of  fraud  prior  to  the  act  of 
March  89,  1841,  might  become  a  purchaser 
at  the  sheriff's  sale:  Bohart  T.  Atkinson,  14 
O.  228,  I  LongsdorPs  Kotes,  664. 

The  general  rule  in  equity  is,  that  a  trus- 
tee can  acquire  no  personal  interest  in  the 
trust  property;  and  where  he  is  authorized 
to  do  BO  by  statute,  the  validity  of  his  title 
depends,  in  equity,  upon  its  bono  fides: 
Rammelaberg  v.  Mitchell,  29  O.  S.  22,  III 
Longsdorfs  Notes,  436. 

A  party  holding  one  of  a  series  of  notes 
secured  by  a  chattel  mortgage,  holds  it  in 
trust  for  the  owners  of  the  notes;  and  if  he 
purchase  the  mortgaged  property  at  a  sale 
made  by  himself,  he  will  be  held  to  account 
for  the  fair  value  of  the  same:  Beard  v. 
Weaterman,  32  O.  8.  29,  III  Longsdorfs 
Notes,  618. 

If  an  administrator  purchases  land  at  his 
own  public  sale,  he  will  be  held  to  have  pur- 
chased in  trust  for  the  heirs,  and,  upon 
being  refunded  the  amount  by  him  paid, 
will  be  decreed  to  convey  to  Uie  heirs.  If 
he  has  sold  the  land  to  a  third  person,  he 
(the  vendor)  will  be  held  to  account  to  the 
heirs  for  its  value  at  the  time  of  its  original 
purchase,  or  otherwise,  as  the  case  may  be, 
with  interest,  flnt  deducting  the  amount  by 
him  paid.  Such  is  the  rule  whether  he  pur- 
chases directly  or  indirectly;  Olaa»  t.  (treat- 
house,  20  O.  608,  I  Longsdorfs  Notes,  922. 

An  administrator  ean  not  be  directly  or 
indirectly  interested  as  a  purchaser,  at  his 
own  sale  of  lands  of  the  intestate;  neither 
can  he  act  as  the  agent  of  others,  with  a 
view  of  malcing  profits  out  of  such  pur- 
chases, while  his  rielation  as  trustee  is  still 


subsisting:  Piait  v.  Longworth,  27  O.  B. 
159,  III  Longsdorfs  Notes,  349. 

Although  one  executor  can  not  purchase 
at  a  sale  by  his  co-executors,  yet  such  a  sale 
may  be  executed  with  the  subsequent  as- 
sent and  ratification  of  the  heirs:  Mitchell 
V.  Dunlap,  10  0.  118,  I  Longsdorfs  Notes, 
493. 

The  rule  in  equity,  as  to  purchase  1^  an 
executor  at  his  own  sal^  is  the  same  as 
under  the  statute.  Where  the  trustee  pur- 
chases the  subject  of  his  trust,  equity  will 
vacate  the  sale:  Welah  v.  jPerfeiiM,  8  O.  52, 
I  Longsdorfs  Notes,  413. 

The  creditor,  in  an  oceeution,  may  claim 
the  benefit  of  a  purchase  made  by  his  at- 
torney, especially  if  the  whole  debt  is  not 
paid,  but  he  must  assert  his  right  in  a  rea- 
sonable time:  Wade  t.  PetHbone^  11  0.  57, 
I  Longsdorfs  Notes,  640. 

XVII.  DISTRIBUTION. 

Claims  may  t>e  brought  in  at  any  time 
before  distribution,  in  foreclosure :  AUe- 
mania  T.  MueUer,  8  Dec.  Rqi.  402,  7  BnlL 
301. 

A  claim  in  lieu  of  a  homestead  made  after 
decree,  may  be  allowed:  UoOonvUle  v.  Lee, 
31  O.  S.  447,  ni  Longsdorfs  Notes,  600. 

For  order  of  distribution  of  judgments 
and  mortgages,  see  Stoehr  T.  Breunng  Co., 
17  0.  C.  D.  330,  2  0.  L.  R.  449. 

Mortgage  notes  are  paid  out  of  proceeds 
in  order  of  their  maturity:  Maas  v.  SSiller, 
68  O.  8.  483,  IV  Longsdorfs  Notes,  746; 
Wohlgemuth  v.  Drug  Co.,  14  O.  C.  a  816, 
8  O.  C.  D.  9. 

A  sherifif  can  not  delay  compliance  with 
the  order  of  distribution  until  the  appeal 
is  perfected  or  a  motion  for  a  new  trial  is 
disposed  of:  Chilcoie  v.  Tlodgkina,  40  Bull. 
199. 

General  creditors  are  allowed  to  parti- 
cipate in  distribution  where  chattel  mort- 
gage is  held  void:  Dewne  v.  Taylor,  12  O. 

C.  C.  723,  4  0.  0.  D.  248. 
Subcontractors'     claims     are  protected 

though  not  a  lien:  Electric  Co.  y.  Electric 
Co.,  4  O.  N.  F.  279,  6  O.  D.  (NJE>.)  476. 

For  priority  of  vendor's  lien,  mortga^B 
and  mechanic's  lien,  see  Walbridge  T.  Aor- 
re»,  21  0.  a  G.  S22,  11  O.  O.  D.  634. 

In  an  action  whne  the  wife  joins  as 
surety,  and  property  is  sold,  the  wiftfs 
dower  interest  and  1^  homestead  exempt 
tion  should  first  be  deducted,  the  balance 
being  applied  to  liens  until  fund  is  gon^ 
then  resort  may  be  had  by  mortgagees,  but 
not  judgment  lienholders,  to  dower  and  ex- 
emption: Stoehr      Brewing  Co.,  17  0.  C. 

D.  830,  2  O.  L.  R.  440. 
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Coats  not  paid  aa  ordered  is  not  a  ground 
for  reeisting  confirmation  when  paid  hy 
someone  else  for  the  defendant:  Ashley  T. 
Hua,  18  O.  C.  a  614,  9  O.  a  D.  664. 

When  a  junior  lienholder  foredoaes  and 
the  flxflt  lien  is  not  paid  in  fillip  the  junior 
Uenholder  most  pay  the  cost:  HvSbert  t. 
Xifftte,  1  Da^tm  Term  Rep,  (Iddings)  7. 

In  an  action  to  marshal  liens,  the  eosta 
are  to  be  paid  try  the  insolvent  debtor  up 
to  the  time  he  demands  his  homestead  ex- 
emption; after  that,  by  the  judgment  cred- 
itor, while  the  purchaser  of  the  land  can 
not  be  required  to  pay  any  of  the  costs: 
Wama  v.  Beeck,  8  O.  C.  C.  (N.S.)  401,  18 
O.  C.  D.  785. 

The  owner  of  land  incumbered  by  a  judg- 
ment lien,  may  recover  from  the  judgment 
creditor  an  excess  orer  the  balance  due  on 
the  judgment  received  by  the  latter  on  a 
sale  under  a  vmdii  Bparrow  v.  Ho$aek,  40 
O.  B.  26S,  IV  Longsdorf  8  Kotes,  22. 

When  a  judgment  is  obtained  and  a  levy 
had  against  the  goods  the  debtor,  and 
then  the  debtor  assigns,  and  after  the  as- 
c^inmait  of  the  debtw  another  judgment  is 
oUained,  the  latter  judgment  being  of  the 
same  term  as  the  first,  there  must  be  a 
pro  rata  distribution  on  sales  or  encutiona 
when  proceeds  are  not  enfBeient  to  satisfy 
entire  claims,  notwithstanding  no  levy  was 
made  on  aeeotOit  of  latter  judgment;  Ryan 
T.  Root,  66  0.  8.  302,  IV  Ltmgsdorf  a  Notes, 
690. 

Where  a  creditor  obtains  judgment  and 
levies  execution  on  property  of  the  debtor 
during  the  interval  between  the  sale  of  the 
property  by  the  debtor  and  execution  of  a 
deed  and  its  delivery,  the  purchaser  will  be 
entitled,  on  distribution  of  the  fund  arising 
from  the  sale,  to  the  protection  of  the  court 
to  the  extent  of  the  amount  he  paid  down 
at  the  time  the  contract  of  sale  to  him 
was  made:  Wama  v.  Reeck,  8  0.  C.  C.  (N. 
S.)  401,  18  O.  G.  D.  786. 

If  several  judgments  are  rendered  at  the 
same  term  xnd  executions  at  the  term  or 
vitiiin  ten  days  are  levied  on  laud  in  an- 
otiwr  county,  the  diatribation  of  the  pro- 
ceeds must  be  pro  ratas  W&eoa  y.  Ma/y,  19 
O.  408,  I  Longsdorf  s  Notes,  884. 

Distribution  by  officer  before  the  ecpira- 
tion  of  the  time  specified  will  render  the 
officer  liable  to  any  creditor  deprived  of  his 
share:  Doll  v.  Barr,  58  O.  8.  113,  IV  Longs- 
dorf s  Notes,  734. 

Although  the  statute  seems  to  require 
the  sheriff  to  pay  over  on  demand  money 
made  on  execution,  his  only  safe  course  is 
to  wait  until  the  time  expires  within  which 
judgment  liens  of  equal  right  may  be  ob- 
tai^d,  for  other  judgments  may  be  got  dur- 


ing the  term:  Doll  v.  Barr,  68  O.  S.  113, 
IV  Longsdorfs  Notes,  734. 

The  lien  of  contractors  or  materialmui 
completing  work,  suspended  without  tiieir 
consent  (O.  C,  |8337),  is  superior  to  an 
execution  levied  before  the  work  was  done: 
Holbrook  T.  Ivea,  44  O.  8.  S16,  IV  Longs- 
dorfs  Notes,  230.  See  also  Mechanic's 
has. 

A  sheriff  sued  by  a  judgment  creditra  for 
a  share  in  a  fund  obtained  by  executions  on 
other  judgments  can  interplead  and  have 
the  other  judgment  creditors  substituted  in 
bis  place  as  defendants:  McAlpin  Co.  y.  Fin- 
atertoald,  67  0.  S.  624,  IV  Longsdorfs 
Notes,  727.    See  also  InTEBpixAnEs. 

An  heir's  attorneys  employed  to  resist 
actions  which  would  wipe  out  the  whole 
estate,  having  saved  a  large  part  of  it,  will 
be  allowed  their  fees  out  of  the  sum  realized 
by  their  efforts  in  preference  to  prior  levies 
by  judgment  creditors  of  the  heir:  Kirk  v. 
Breed,  3  O.  N.  P.  122,  4  0.  D.  (N.P.)  403. 
See  also  Attobnet  aud  Client. 

Marshaling  liens,  consisting  of  a  judg- 
ment lien  and  execution,  a  mortgage  lien 
with  release  of  dower,  and  a  second  mort- 
gage held  by  the  same  mortgagee,  and  the 
claim  of  the  mortgagor  for  homestead  ex- 
emption, distribution  will  be  made  (I)  to 
the  homestead  exemption;  (2)  to  the  judg- 
ment lien;  (3)  the  balance  to  the  payment 
of  the  mortgages,  and  such  mortgages  not 
being  satisfied,  the  homestead  exemption 
being  covered  by  the  mortgages  must  be  ap- 
plied to  their  satisfaction:  Oonani  y.  Unua, 
6  O.  L.  R.  62. 


XYin.   TAXES  AND  ASSESSMENTS. 
A.  In  GwmsAu 

Taxes  are  deemed  due  on  October  Ist  for 
the  purpose  of  being  paid  out  of  the  pur- 
chase money  on  administrator's,  guardian^s, 
trustee's  or  judicial  sales,  though  the  Hen 
of  the  state  attaches  at  the  prior  April: 
Hoglen  T.  Cohan,  30  0.  S.  436,  III  Longs- 
dorfs Notes,  637. 

"Taxes,  interest  and  penalty,"  which  by 
the  statute  are  to  be  paid  trom  the  proceeds, 
means  taxes  standing  on  the  duplicate,  and 
does  not  include  the  claim  of  a  buyer  at 
tax  sale  not  made  a  party,  for  it  is  not 
taxes:  Ketcham  v.  Fitch,  13  0.  S.  201,  II 
Longsdorfs  Notes,  602. 

Taxes  due  on  land  are  also  a  personal 
debt  of  the  owner.  When  paid  by  debtor 
after  sale  they  are  not  recoverable^  but 
when  wrongfully  paid  from  proceeds,  they 
may  be  recovered  by  the  debtor  from  the 
purchaser:  Crepa  v.  Baird,  3  0.  S.  277,  II 
Longsdorfs  Notes,  28. 
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A  forecloBure  suit  is  not  lis  pendens  ab  to 
proceedings  by  the  state  to  collect  taxes: 
Trust  Co.  V.  Root,  4  0.  0.  C.  (N.S,)  129, 
15  0.  C.  D.  614. 

B.  Deunqitent  Taxes. 

If  tlie  property  becomes  delinquent  and 
1b  sold  at  tax  sale  after  decree  for  sale 
and  before  order  of  sale,  the  court  still  has 
the  power  to  pay  tax  and  penalty  ont  of  the 
proceeds  of  sale,  as  a  tax,  that  is,  without 
the  penalty  on  the  tax  sale:  Walker  T.  Jfc- 
Oechin,  8  Dec.  Rep.  222,  6  Bull.  340. 

Holder  of  a  certificate  of  purchase  at  a 
delinquent  tax  eale  can  not  on  distribution 
of  the  proceeds  of  the  land  at  judicial  aale 
have  penalties  beyond  what  he  has  paid 
with  interest,  unleea  he  proves  that  the 
land  was  duly  listed,  advertised  and  sold 
for  taxes.  The  rule  is  different  under  for- 
feiture sales:  Loan  Association  v.  Bacon,  2 
O.  N.  P.  295,  1  0.  D.  (N.P.)  197. 

If  a  certificate  of  purchase  at  delinquent 
tax  sale  fails  so  to  describe  the  land  that 
the  county  surveyor  can  lay  off  the  quantity 
sold,  only  the  amount  paid  with  simple  in- 
terest, will  be  awarded  to  the  holder  on  fore- 
closure of  mortgage:  Building  Association  v. 
Ziegler,  1  Dayton  Term  Rep.  (Iddinga) 
166. 

A  lienholder  who  allows  the  property  to 
be  sold  for  taxes  and  then  buys  the  certifi- 
cates can  receive  on  distribution  only  the 
taxes  and  simple  interest,  including  the  pen- 
alty: Insurance  Co.  v.  Jforrou?,  16  O.  C.  C. 
3S1,  8  O.  C.  D.  419. 

Doctrine  of  lis  pendens  is  not  applicable 
to  a  purchaser  at  delinquent  tax  sale  held 
during  the  pendency  of  an  action  to  fore- 
close a  mortgage  on  the  same  property: 
Trust  Co.  V.  Root,  4  O.  C.  C.  (N.S.)  129,  15 
0.  C.  D.  614. 

If  a  holder  of  the  tax  title,  brought  into 
the  case  before  the  order  of  sale  is  issued, 
waiving  his  penalty  on  the  tax  purchase, 
the  court  has  power  to  order  him  paid  out 
of  the  proceeds:  Sibley  v.  Elliott,  7  Dec 
Bep.  668,  4  Bull.  886. 

C.  On  PABCTnoN. 

In  partition  sale  after  October  1st,  taxes 
for  the  year  must  be  paiA  out  of  the  pro- 
ceeds: Soheid  T.  Scheid,  7  O.  N.  P.  554,  5 
0.  D.  (N.P.)  659. 

At  partition  sale  a  party  electing  to  tidce, 
but  failing  to  have  the  taxes  paid  out  of 
the  proceeds,  can  not  recoup  them  against 
the  notes  and  mortgages  given  for  deferred 
payment  in  the  hands  of  the  heirs.  Caveat 
emptor  applies:  Callahan  v.  Rose,  7  Dec 
Rep.  884,  2  BulL  281. 


D.  Stun  AsBSBSUBirTS. 

Street  araessments,  payable  in  install- 
ments, should  not  be  placed  on  the  dupli- 
cate except  those  payable  after  the  end  of 
September  in  any  year.  Only  those  properly 
on  the  duplicate  can  be  paid  out  of  the  pro- 
ceeds of  judicial  sales.  Those  falling  due 
later  ean  not  be  required  to  be  so  paid  either 
by  the  buyer  or  by  the  municipality.  They 
remain  a  Hen  on  the  land:  Makley  t.  WAit- 
more,  61  0.  S.  587,  IV  Longsdorfa  Notes, 
817. 

A  city's  neglect  to  plead  an  aasesBment 
where  made  a  party  to  a  foreclosure  suit 
bars  it  from  collecting  assessment  against 
purchaser  of  property:  Cincinnati  v.  JAngo, 
13  0.  C.  C.  334,  7  0.  0.  D.  356  [affirmed, 
without  report,  Cinctimati  v.  Bterritt,  67 
0.  S.  6541. 

The  rule  that  lienholders  after  they  are 
made  parties  are  bound  to  set  up  their  liens, 
and  if  they  fail  to  do  bo,  and  the  court  ad- 
judicates as  to  their  rights,  they  are  bound 
by  the  judgment,  does  not  apply  to  a  munic- 
ipal corporation  where  the  statute  contains 
a  provision  that  the  lien  of  an  assessment 
shall  not  be  divested  by  any  judicial  sale 
unless  the  payment  of  the  same  is  provided 
for  from  the  proceeds  of  the  sale,  and  such 
city  is  not  a  necessary  or  proper  party  in 
an  action  to  foreclose  a  mortgage  upon  prop- 
erty chained  with  an  assessment  lien  in  its 
favor,  nor  is  it  concluded  by  a  judgment 
therein,  although  it  is  made  a  party  and 
fails  to  appear  and  set  up  its  Hen:  Hagerty 
V.  Columbus,  14  O.  D.  {N.P.)  1  [distinguish- 
ing it  from  Cincinnati  v.  Lingo,  13  O.  C. 
C.  384,  7  0.  C.  D.  356,  and  citing  Makley 
V.  Whitmore,  61  0.  8.  687,  IV  Longsdorfs 
Notes,  817]. 

E.  Failube  Of  SaxBin-  to  Pat. 

A  sheriff  is  liable  to  a  purchaser  at  tax 
sale  who  has  to  pay  taxes  if  he  disobeys 
order  to  pay  taxes  out  of  proceeds:  Spring- 
meier  v.  Blackwell,  7  Dec.  Rep.  677,  3  BulL 
1160;  Springmeier  T.  Blacku>eU,  0  Deo.  Rep. 
705,  7  Am.  L.  Rec.  476. 

F.   Patuent  by  Mobtoagee. 

A  mortgagee  who  pays  taxes  is  subrogated 
thereto  and  entitled  to  be  reimbursed  out  of 
the  proceeds  on  foreclosure:  Lawton  Y,  Ad- 
ams, 18  0.  C.  C.  233,  7  0.  a  D.  129. 

XIX.  DEED. 

A.  Obantob. 

When  a  special  master  commissioner  is 
appointed  for  the  sale  of  specific  property, 
the  judgment,  oi^er  or  decree  ordering  the 
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Bale  muat  show  the  special  reason  or  reasons 
why  the  sale  should  not  be  made  hy  the 
sheriff  of  the  county:  Augustus  v.  Lynd,  7 
O.  N.  P.  (N.S.)  473,  19  0.  D.  (N.P.)  143. 

An  order  of  sale  to  the  "sheriff  or  master," 
without  naming  him,  which  is  executed  by  a 
master,  is  good  after  confirmation:  Loan  As- 
sociation T.  O'Conner,  29  O.  S.  651,  III  Longs^ 
dorfs  Notes,  508. 

Courts  have  inherent  power,  which  is  not 
taken  away  by  the  code,  to  appoint  a  special 
master  for  a  special  purpose,  as  to  sell  a 
tract  on  foreclosure.  Such  appointee  is  not 
an  officer,  hence  need  not  give  bond  or  take 
oath  unless  required  by  the  court:  Mayer  T. 
Wick,  15  O.  8.  548,  II  Longadorf'B  Notes, 
748. 

The  sheriff's  term  as  master  expires  with 
his  office  as  sheriff,  and  if  he  was  appointed 
master  to  sell,  his  sale  after  he  ceases  to 
be  sheriff  must  be  set  aside:  Norton  T.  Oray, 
2  Dec  Rep.  118,  1  W.  L.  M.  408. 

A  sale  of  land  by  a  marshal  on  a  vendi- 
tioni exponas  after  he  is  removed  from  office 
and  a  new  marshal  appointed  and  qualified, 
is  not  void:  Miner  v.  Cassat,  2  0.  S.  198,  I 
Longsdorfs  Notes,  1039. 

A  deed  upon  a  sale  on  execution  in  1799 
might  be  executed  by  a  sberifTs  deputy  in 
the  name  of  his  principal:  Anderson  v. 
Brown,  9  0.  151,  I  Longsdorfs  Notes,  472. 

Where  a  sale  of  land  haa  been  made  by 
a  former  sheriff  the  deed  is  to  be  made  by 
the  sheriff  in  ofSce  at  the  time  of  the  ap- 
plication: Fotobh  T.  Rayberg,  4  O.  45,  I 
longsdorfs  Notes,  202. 

B.  Bescbiftion. 

A  sheriff's  deed,  describing  the  land  as 
1,056  acres  in  a  1,731-Bcre  tract,  located  in 
the  nsjne  of  R.  T.,  is  void  for  uncertainty: 
Throckmorton  T.  Jfoon,  10  0.  42,  I  Longs- 
dorfs Notes,  480. 

C.   Natube  or  Estate. 

Where  the  sheriff's  deed  enlarges  the  es- 
tate sold,  the  land  can  not  be  recovered  with- 
out reformation:  Brocksckmidt  v.  Archer,  64 
0.  S.  502,  IV  Longsdorfs  Xotes,  876  [re- 
versing Brocksckmidt  V.  Archer,  5  O.  N.  P. 
849,  5  O.  D.  (N.P.)  348]. 

An  order  that  a  deed  be  in  fee  simple  can 
not  enlaige  a  life  estate,  and  is  void  as  to 
ocess:  Archer  v.  Brocksckmidt,  S  O.  N.  P. 
349.  6  0.  D.  (N.P.)  348  [reversed  in  Brock- 
aehmidt  v.  Archer,  64  0.  S.  502,  IV  Longs- 
dorfs Notes,  876]. 

D.  BiciTAL  ov  Authority. 

Where  there  has  been  a  sale  of  real  es- 
tate upon  execution,  and  an  order  for  a 


deed,  these  proceedings  lay  the  foundation 
to  admit  parol  testimony  that  a  deed  was 
executed  and  delivered:  Armstrong  v.  Mo- 
Coy,  8  O.   128,  I  Longsdorfs  Notes,  418. 

If  a  sheriff's  deed  recite  so  much  of  the 
executions  and  other  proceedings  as  shows 
a  clear  and  undoubted  authority  for  its 
execution,  such  recitals  are  sufficient:  Arm- 
strong T.  McCoy,  8  O.  128,  I  Longsdorfs 
Notes,  418. 

If  a  sheriff's  deed  recite  enough  to  show 
his  authority,  it  is  good,  though  it  does  not 
recite  all  that  the  statute  requires;  Perkins 
V.  Dibble,  10  O.  434,  I  Longsdorfs  Notes, 
526. 

£.  Execution  and  Acknowledghent. 

An  acknowledgment  of  a  sheriff's  deed  is 
indispensable:  Roads  v.  Symmes,  1  O.  281, 

I  Longsdorfs  Notes,  82. 

The  acknowledgment  can  not  be  pre- 
sumed: Roods  V.  Symmes,  1  O.  281,  I  Longs- 
dorfs Notes,  82. 

A  deputy  sheriff  may  execute  a  valid  deed 
for  lands  sold  on  execution  by  himself  or  by 
his  principal:  Haines  v.  Lindsey,  4  O.  88,  I 
Longsdorfs  Notes,  206. 

The  conveyance  by  the  sheriff  of  lands 
sold  on  a  judgment  by  scire  facias,,  in  1811, 
and  acknowledged  before  a  justice  of  the 
peace,  was  sufficient  to  pass  title:  Heigh- 
way  V.  Pendleton,  15  0.  735,  I  Lon^orfs 
Notes,  742. 

F.   Bbtenub  Staup.  . 

A  revenue  stamp  on  a  sheriff's  deed  is 
properly  charged  for  as  costs:  Loan  Co.  v. 
Hoskins,  6  O.  N.  P.  274,  8  O.  D.  (N.P.) 
437. 

6.  When  Deed  Takes  Ereot. 

A  sheriff's  deed  takes  effect  from  tiie  day 
of  sale,  so  as  to  pass  whatever  interest  the 
judgment  debtor  had  in  the  lands  sold  at 
the  time  of  the  levy:  Boyd  v.  Longworth, 

II  O.  235,  I  Longsdorfs  Notes,  652. 

The  sheriff's  deed  relates  back  to  the  day 
of  sale:  Jaskenosky  v.  Volrath,  50  0.  S. 
540,  IV  Longsdorfs  Notes,  771. 

A  levy  and  sale  of  land  upon  execution 
will  confer  a  title  paramount  to  a  prior  as- 
signment of  the  property,  made  by  the  judg^ 
ment  debtor  to  a  creditor  to  secure  a  debt^ 
which  has  not  been  acknowledged  or  rec- 
orded: Fosdick  V.  Barr,  3  0.  S.  471,  II 
Longsdorfs  Notes,  49. 

H.  Betobxation. 

A  mistake  in  deed  may  be  reformed  by 
an  independent  suit:  Gill  v.  Pelkey,  64  O, 


Digitized  by  Google 


7818 


EXEOUTIOn,  WBIT  OF,  XX. 


7314 


S.  348,  TV  Longadorra  Notes,  639;  f>«e 
Cook  V.  Proaaer,  14  0.  C.  C.  137,  7  0.  C.  D. 
619. 

Parol  e^dence  of  a  mistake  in  the  re- 
turn of  the  appraisement  and  in  the  deed 
wherehy  a  tract  of  land  not  sold  to  or  paid 
for  by  the  party  is  included  may  be  received 
in  s  suit  to  correct  the  mistake:  Gill  t. 
Pelkej/,  64  0.  S.  348,  IV  Longsdorf  8  Kotea> 
6S9. 

The  plaintiff  havliig  the  equitable  title 
can  not  recover  poBsession  without  first  ob- 
taining a  reformation  of  the  deed:  Brock- 
»ehmidt  v.  ArcJier,  64  O.  S.  502,  IV  Longs- 
dorf'fl  Notes,  876. 

The  title  of  a  purchaser  at  a  judicial 
Bale,  as  a  general  rule,  can  not  be  im- 
peached iu  equity  for  errors  or  irregulari- 
ties in  the  proceedings;  but  where  a  tract 
of  land,  not  in  fact  sold,  and  for  which  no 
consideration  was  paid  or  intended  to  be 
paid,  is  by  mistake  included  in  the  report 
of  sales,  such  mistake  may  be  corrected  in 
equi^  H  against  the  purchaser  or  his  heirs, 
even  after  oonflrmation  and  deed  in  pur- 
suance therettf:  jSfMtos  T.  Wiedner,  35  0. 
8.  665,  ni  Longsdorf  B  Notes,  809. 

Parol  evidence  be  admitted  to  prove 
a  mistake  in  the  report  of  the  sale:  Stitea 
T.  Wtedner,  35  O.  B.  555,  m  Longsdorfs 
Notes,  809. 

After  a  decree  of  foreclosure  of  a  life 
estate  followed  by  appraisement  and  sale 
of  the  life  estate,  an  order  that  the  deed 
be  in  fee  simple  can  not  enlarge  the  estate 
sold,  and  is  as  to  the  excess  void:  Archer 
v.  Brw^schmidt,  5  0.  N.  P.  349,  6  O.  D. 
(N.P.)  348  [reversed  in  Brockschmidt  v. 
Archer,  64  O.  S.  502,  IV  Longsdorfs  Notes, 
876]. 

A  sheriff's  deed  for  lands  sold  under  ex- 
ecution, correctly  reciting  the  judgment,  ex- 
ecution, levy  and  sale,  is  prima  facie  evi- 
dence of  title;  but  parol  evidence  is  admis- 
sible, that  it  does  not,  in  fact,  cover  all  the 
land  claimed  under  it,  and  embraced  in  its 
description  of  boundaries:  Longworth  v. 
Bank,  6  O.  637,  I  Longsdorfs  Notes,  358.  , 

If  the  judgment  is  for  a  different  amount 
than  recited  in  the  vend!  and  deed,  being 
for  less,  its  identity  may  be  proved  and 
the  discrepancy  explained  aliunde,  as  by 
showing  that  increased  costs  had  been  added; 
Bank  v.  White,  W.  51,  I  Longsdorfs  Notes, 
4;  Humbert  v.  Church,  W.  213,  I  Longs- 
dorfs Notes,  19. 

XX.    RIGHTS  AND  TITLE  OF 
PUKCHASER. 

A.   In  Gbnebai.. 

An  examination  of  title  by  purchaser  be- 
fore his  bid,  is  requisite  for  his  protection; 


Briokell  V.  Milea,  2  O.  N.  P.  (NJS.)  168, 
14  O.  D.  (N.P.)  463. 

An  unrecorded  deed  does  not  affect  a 
purchaser  at  judjcial  sale:  Anderson  T. 
Realty  Co.,  9  O.  C.  0.  (N.S.)  478,  19  0. 
C.  D.  267. 

A  change  In  the  value  after  the  sale  falls 
to  the  purchaser:  Murphy  v.  Sardee,  22  O. 
C.  0.  611,  12  O.  C.  D.  837. 

A  bona  fide  purchaser  without  Imowledge, 
holds  free  from  dower:  Fast  v.  Vmhaugh, 
22  O.  C.  0.  409,  12  O.  C.  D.  434. 

B.  Intebssts  of  Pabths  Aoqdibbd 

BT  PDBOHASEB. 

A  patent  issued,  after  sheriff's  sale,  to  the 
heirs  of  the  original  owner  of  the  entry 
and  survey,  inures  to  the  benefit  of  the  pur- 
chaser under  the  execution:  Jackson  v.  Wil- 
liams, 10  O.  70,  I  Longsdorfs  Notes,  489. 

The  purchaser  at  a  sheriff's  sale,  without 
notice  of  a  dormant  equity  prior  to  the  re- 
turn of  the  execution  satis^ed,  takes  title 
as  a  bona  fide  purchaser  without  notice, 
although  the  sheriff's  deed  bears  date  sub- 
sequent to  actual  notice,  given  after  the 
sale:  Oviatt  T.  Brown,  14  0.  285,  I  Longs- 
dorfs Notes,  666. 

When  a  creditor,  whose  debt  ia  secured  by 
mortgage,  recovers  judgment  for  the  same 
debt,  takes  out  execution,  and  causes  the 
mortgaged  premises  to  be  sold,  the  pur- 
chaser takes  an  Indefeasible  title,  although 
the  money  made  is  not  sufficient  to  satisfy 
the  entire  debt:  Fosdick  v.  Riak,  16  0.  84, 
I  Longsdorfs  Notes,  699. 

Where  a  mortgagee  recovers  a  judgment 
at  law,  for  any  part  of  the  money  secured 
by  the  mortgage,  and  causes  the  mortgaged 
premises  to  be  sold  on  execution,  the  pur* 
chaser  at  sheriff's  sales  takes  the  land  re- 
lieved from  the  lien  of  the  mortgage:  Freeby 
V.  Tupper,  15  0.  467,  I  Longsdorfs  Notes, 
723. 

If  land  be  sold  by  virtue  of  an  execution  - 
upon  a  judgment  against  several  defendanti^ 
only  a  part  of  whom  have  been  served  1^ 
summons,  a  title  to  a  prc^ortion,  if  not 
the  whole,  will  pass  to  a  purchaser  at  tiie 
sheriff's  sale:  Douglaas  v.  Maaaie,  16  O.  271, 
I  Longsdorfs  Notes,  762. 

One  in  possession,  claiming  title  derived 
with  warranty  from  an  entry  and  survey 
not  patented,  has  an  estate  that  may  be 
sold  on  execution:  Jadeaon  v.  Williama,  10 
0.  70,  I  Longsdorfs  Notes,  489. 

A  purchaser  at  a  foreclosure  sale  brought 
upon  a  mortgage  which  contains  an  incor* 
rect  description  of  the  mortgaged  tealty  is 
subrogated  to  the  mortgagee's  right  to  re- 
formation: Timmervian  T.  Eoioell,  2  0.  C. 
C.  27,  1  O.  0.  D.  342. 
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A  levy  of  execution  in  favor  of  a  judg- 
ment  creditor  of  a  purchaser  at  a  master 
commissionera  sale,  but  before  the  deed  is 
delivered  or  possession  is  taken  by  the  pur- 
chaaer,  is  invalid;  and  is  inferior  to  a  levy 
made  after  the  deed  is  delivered  and  posses- 
sion is  taken:  Oorrell  v.  EeUey,  40  0.  S. 
U7,  IV  Longsdorf's  Notes,  10. 

Where  a  person  owning  land  on  one  side 
of  a  stream  buys  land  opposite  to  it,  and 
also  by  the  same  deed  obtains  a  right  to 
dam  Uie  stream  and  overflow  upper  land  of 
his  grantor,  and  uses  this  right  to  run  a 
mill  on  his  former  tract  on  'one  side^  this 
right  becomes  appurtenant  to  the  former 
tract,  and  a  levy  of  execution  on  and  sale 
thereunder  of  the  former  tract  carries  the 
right  to  such  appurtenance,  though  not  de- 
Beribed  in  the  levy  and  sale,  and  the  judg- 
ment waa  a  lien  thereon.  The  attaching 
of  such  easement  to  the  former  tract  pre- 
vents it  becoming  an  appurtenance  to  the 
opposite  tract,  though  acquired  by  the  same 
deed,  and  subsequent  buyers  of  the  lattor 
get  no  right  in  it:  Morgan  t.  Mason,  20  O. 
Ml,  I  Longsdorfs  Notes,  OlS.  See  also 
Eabekent. 

C.   IirrE&ESTB  or  Pebsons  Not  Fabhes. 

At  sheriff's  sale  the  rule  of  caveat  emp- 
tor applies,  and  the  purchaser  takes  subject 
to  every  lien  that  could  be  asserted  against 
the  debtor:  Corwin  v.  Benham,  2  O.  S.  36, 
I  Lon^orTs  Notes,  1019 ;  Dreahach  V. 
ateim,  41  0.  S.  70,  IV  LongsdorPs  Notes, 
51. 

The  purchaser  at  a  sheriff's  sale  takes  the 
land  subject  to  a  tax  lien,  and  if  the  land 
is  sold  he  has  no  action  against  the  judg- 
ment debtor:  Crepe  V.  Baird,  3  O.  S.  277,  II 
Longsdorfs  Notes,  28;  Ketcham  v.  Fitch, 
13  0.  S.  201,  II  Longsdorf's  Notes,  602. 

The  purchaser  of  land  at  a  sheriff's  sale 
takes  the  title,  as  held  by  the  debtor,  sub- 
ject to  prior  existing  liens:  Riddle  v.  Bryan, 
5  0.  48,  I  Longsdorf's  Notes,  246. 

A  purchaser  at  sheriff's  sale  acquires  no 
greater  interest  than  the  judgment  debtor 
had  at  the  time  of  levy  and  sale,  and  takes 
the  property  subject  to  outstanding  equities, 
especially  if  the  purchaser  has  notice  of 
these  eqmties:  MoLouth  v.  Rathbone,  19  0. 
21,  I  LongsdorFs  Notes,  866. 

Where  a  mortgage  on  real  estate  is  duly 
executed  and  recorded,  and  the  mortgaged 
premises  are  subsequently  sold  at  sheriff's 
sale,  under  a  judgment  in  favor  of  a  third 
pari7,  s^ainst  the  mortf^agors,  obtained  sub- 
sequent to  the  recording  of  the  mortgage, 
and  the  mortgagee  is  present  at  the  sheriff's 
ssle,  and  keeps  silent  in  respect  to  his  mort- 
gage, the  mortgage  being  duly  recorded, 


and  there  being  no  other  evidence  of  actual 
fraud,  the  mortgagee  is  not  estopped,  by 
Jus  mere  silence,  from  afterward  claiming 
the  benefit  of  his  mortgage  lien:  Fisher  v. 
MoaamoM,  11  0.  8.  42,  II  Longsdorfs  Notes, 
477. 

A  bona  iide  purchaser  at  a  judicial  sale 
without  notice  of  an  unrecorded  deed  made 
by  the  judgment  debtor  before  the  rendi- 
tion of  the  judgment,  is  within  the  protec- 
tion  of  the  statotes  and  acquires  the  title 
as  against  the  grantee  in  the  deed:  8tem- 
berger  v.  Ragland,  67  O.  S.  148,  IV  Longs- 
dorf's Notes,  710. 

D.  ErracT  ot  iBBiGirLAitrnES. 

Errors  or  irregularities  in  the  proceedings 
will  not  deprive  purchaser  of  his  title:  Btitee 
V.  Wiedner,  35  O.  S.  556,  in  Longsdorfs 
Notes,  809;  Piatt  v.  Piatt,  9  O.  37,  I  Longs- 
dorfs Notes,  460;  Cadwallader  v.  Evans,  12 
Dec  Kep.  811,  1  D.  585. 

A  purchaser's  righto  are  not  affected  by 
want  of  appraisement:  Allen  T.  Parish,  8 
0.  187,  I  Longsdorfs  Notes,  166. 

The  title  of  a  purchaser  is  not  affected 
by  want  of  revivor:  Beaumont  v.  B«rrie3e, 
24  0.  S.  446,  in  Longsdorfs  Notes,  183. 

A  bona  fide  purchaser,  without  notice  of 
an  unrecorded  deed  made  by  the  judgment 
debtor  before  the  rendition  of  the  jud^nent, 
acquires  the  title  as  against  the  grantee  in 
the  deed:  Btemberger  v.  RagUmd,  67  O.  8. 
148,  IV  Longsdorfs  Notes,  710;  see  edi- 
torial <m  Wright  y.  Rong,  11  Bull.  13. 

A  folse  return  of  service  does  not  defeat 
the  purchaser's  title:  MiUer  v.  Brdhoitse,  7 
Dec.  Rep.  294,  2  Bull.  84. 

E.   Caveat  Emptor. 

The  rule  of  caveat  emptor  applies  in  judi- 
cial cases:  CortDtn  v.  Benham,  2  0.  S.  36, 
I  Longsdorfs  Notes,  1019;  Riddle  v.  Bryan, 
5  0.  48,  I  Longsdorf's  Notes,  246;  Oreps  v. 
Baird,  3  O.  8.  277,  II  Longsdorfs  Notes, 
28;  MoKinzie  v.  Perrill,  IS  0.  8.  162,  II 
Longsdorf's  Notes,  715;  Dresbach  v.  Stein, 
41  0.  S.  70,  IV  Longsdorfs  Notes,  61  j  Mo- 
Louth  v.  Rathbone,  19  O.  21,  I  Longsdorfs 
Notes,  865;  Brickell  v.  Miles,  2  0.  N.  P. 
(N.S.)  163,  14  O.  D.  (N.P.)  463;  Jewett  T. 
Feldheiser,  68  0.  S.  623,  IV  Longsdorfs 
Notes,  948;  Trust  Co.  v.  Building  Oo.,  1 
Uosea,  618;  Anderson  v.  Realty  Co.,  9  O.  0. 
C.  (N.8.)  473,  19  0.  0.  D.  267. 

To  relieve  against  the  doctrine  of  caveat 
emptor,  evidence  as  to  the  understanding 
between  the  original  owner  and  the  pur- 
chaser is  admissible  in  a  subsequent  action: 
Niece  v.  Percy,  9  0.  0.  C.  (N.S.)  233,  19  O. 
C.  D.  219. 
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F.  Bight  to  Rents  avd  Pboftts. 

R«its  not  becraning  due  until  after  title 
Tests  in  purchaser,  as  a  general  mle,  be- 
long to  him:  Alhin  T.  Rieget,  40  0.  8.  339, 
IV  iKUigsdorfs  Notes.  29. 

Rents  coming  due  after  sale  and  before 
eonflrmation  belong  to  the  purchaser,  for 
toe  deed  relates  back  to  the  day  of  sale: 
Jaahonosky  T.  Volrath,  BO  O.  S.  640.  IV 
Longsdorf's  Notes,  771. 

If  a  purchaser's  title  is  set  aside  and  his 
money  refunded,  rents  and  profits  received 
by  him  should  be  set  off  against  his  claim 
for  improvements  and  taxes  during  the  in- 
terim: JaahenoBky  t.  Volrath,  50  O.  S.  640, 
IV  Longsdorf's  Notes,  771. 

Oil  produced  after  sale  passes  to  the  pur- 
chaser: Murphy  T.  Hardee,  22  O.  0.  C.  611, 
12  O.  C.  D.  837. 

G.    Right  to  Possession. 

A  writ  of  possession  will  not  issue  against 
one  not  a  party  to  the  suit  of  the  pendente 
lite  buyers.  But  interference  by  the  sheriff 
with  a  buyer  who  was  in  possession  before 
suit  and  not  made  a  party,  will  be  enjoined: 
Poole  T.  Loan  Co.,  7  O.  N.  P.  292,  4  0.  D. 
(N.P.)  504. 

A  buyer,  though  he  has  paid  his  money, 
is  not  entitled  to  possession  until  after  con- 
firmation, and  a  promise  to  pay  rent  for 
that  time  would  be  void.  After  confirma- 
tion he  is  entitled  to  possession,  though  the 
deed  is  not  yet  made:  Heidelhach  v.  Slader, 
12  Dec.  Rep.  234,  1  H.  456. 

A  writ  of  assistance  to  compel  the  de- 
livery of  the  property  to  the  buyer  at  fore- 
closure by  the  mortgagor,  if  he  refuses,  will 
be  issued,  and  so  although  the  buyer  has 
sold  by  warranty  deed  to  enable  him  to  de- 
liver: Tetterbach  v.  Jfcycr,  10  Dec.  Rep. 
212,  19  Bull.  221. 

H.  Sttbbogatiok. 

A  purchaser  is  not  entitled  to  be  subro- 
gated to  rights  of  mortgagee:  Jcioett  v. 
Feldheiser,  68  O.  S.  623,  IV  Longsdorf's 
Notes,  948. 

A  purchaser  of  mortgaged  lands  at  a  judi- 
cial sate  from  an  assignee  for  the  benefit  of 
creditors  becomes  subrogated  to  the  rights 
of  the  mortgagee  as  against  a  released 
dower  interest  by  assignee  for  benefit  of 
creditors,  subrogated  to  mortgagee's  rights 
as  against  dower  released:  Jeffrey  v.  Yox- 
theimer,  12  O.  C.  D.  568  [affirmed,  without 
opinion,  Jeffrey  v.  Yoxtheimer,  59  0.  S.  628]. 

If  the  sheriff  is  amerced  and  compelled  to 
pay  a  judgment  for  failure  to  make  the 
money,  or  p^rs  to  avoid  amercement,  he  is 
subrogated  to  the  claim  and  can  issue  exe- 


cution In  the  plaintifl^s  name,  G.  C,  §  12109, 
but  his  interest  disqualifies  him.  to  execute 
the  process,  and  it  must  be  directed  to  the 
coroner,  under  G.  C,  S  2836 :  Murphy  t. 
Stcadener,  33  0.  S.  85,  UI  Longsdorfs  Notes, 
650. 

I.    Otheb  QUESnONS. 

A  purchaser  of  a  turnpike  road  at  an  ex- 
ecution sale  is  vested  with  all  the  property 
and  franchises  of  the  original  corporators, 
and  is  liable  for  unlawfully  usurping  fran- 
chises and  the  commission  or  omission  of  acts 
which  amount  to  a  surrender  of  corporate 
rights,  privileges  and  franchises  or  for  their 
misuse:  Turnpike  Co.  v.  Waevhter,  2  0.  C. 
C.  (N.S.)  21,  15  O.  C.  D.  606. 

The  title  obtained  by  purchaser  at  judi- 
cial sale  is  limited  to  terms  of  decree  in  case 
of  sale  of  oil  lease,  notwithstanding  lease  in 
oil  fields  means  the  lease  with  its  equip- 
ment and  appurtenances:  Vieee  t.  Percy,  9 
0.  C.  C  (N.S.)  233,  19  0.  C.  D.  219. 

Where  B  conveyed  to  X  1^  deed  with  but 
one  witness  and  afterwards  on  attachment 
against  X  the  land  was  bought  by  W,  as 
equitable  Interests  are  not  attachable,  AV  got 
nothing  by  the  purchase.  Hence,  when  W 
afterwards  got  a  decree  against  B  for  the 
legal  title,  he  held  It  in  trust  for  X,  the 
owner  of  the  equitable  title.  Hence,  if  B 
afterwards  buys  X's  equity,  he  can  compel 
W  to  reconvey  the  legal  title  to  him;  the 
former  decree  is  no  estoppel.  (As  explained 
in  Payne  V.  Mooreland,  15  O.  435.  I  Longs- 
dorf's Notes,  719):  Warner  v.  Webster,  13 
0.  505,  I  Longsdorf's  Notes,  648.  See  also 
Judgment. 

A  mortgagee  of  real  estate  whose  mort- 
gagor had  become  bankrupt  and  who  bought 
the  mortgaged  property  at  bankrupt  sale 
and  took  a  deed  from  the  trustee  in  bank- 
ruptcy, "subject  to  the  mortgage,"  and  en- 
tered into  possession  and  received  rents  and 
profits,  did  not  by  these  facts  alone  merge 
the  legal  and  equitable  estates:  Benter  t. 
Scnter,  87  O.  S.  377. 

The  owner  of  a  senior  chattel  mortgage 
does  not,  by  recovering  a  judgment  on  the 
note  which  it  secures  and  causing  execution 
to  be  levied  on  the  chattels  mortgaged,  waive 
the  priority  of  his  lien:  Oreen  v.  Boss,  83 
O.  S.  378  [approving  and  following  Frost  v, 
Shaio,  3  O.  S.  270,  II  Longsdorrs  Notes,  26]. 

J.   Rights  ts  Case  of.Tittaijd  Sale. 

At  a  void  judicial  sale  the  buyer  is  sub- 
rogated to  the  administrator's  rights:  Doyle 
V.  Brenentan,  2  O.  N.  P.  416,  4  O.  D.  (N.P.) 
22. 

If  an  administrator's  sale  to  pay  debta  is 
void  for  want  of  jurisdiction  and  the  buyor 


Digitized  by  Google 


7319 


EZECUTIOn,  WBIT  OF,  XX. 


7820 


loaea  the  property  subseqaently,  he  should 
be  considered  as  subrogated  to  the  claims 
paid  and  to  the  right  to  demand  a  sale  to 
reimburse  him:  Wehrle  v.  WeKrle,  89  0.  S. 
365,  III  LoDgsdorf  a  Notes,  1036. 

Where  the  attachment  sale  is  void,  the 
bi^er  is  subrogated  under  O.  C,  8  11704,  to 
the  attaching  creditor's  rights  to  the  extent 
that  his  money  has  paid  the  debt:  Endel  t. 
heibrock,  33  O.  S.  254,  III  Longsdorf *8  Notes, 
«72. 

The  purchaser  at  a  foreclosure  sale  gets 
the  entire  title  of  the  mortgagee,  and  is  sub- 
rogated to  all  his  rights;  Frische  v.  Kramer, 
16  O.  125,  I  Longadorf's  Notes,  755;  Childs 
T.  OhildB,  10  O.  S.  330,  II  Longsdorfs  Notes, 
440. 

Under  an  invalid  sale  the  buyer  is  subro- 
gated to  the  rights  of  an  attaching  creditor: 
Endel  T.  Leihrock,  33  0.  8.  254,  III  Longs- 
dorfs Notes,  672. 

A  purchaser  from  the  mortgagor,  whose 
purchase  was  made  subsequent  to  tlio 
date  of  the  mortgage,  can  not  maintain 
ejectment  against  the  purchaser  at  a  sheriffs 
sale,  although  such  subsequent  purchaser 
was  not  made  a  party  to  the  proceedings  in 
chancery.  He  may  have  a  bill  to  redeem: 
Frische  v.  Kramer,  16  O.  126,  I  Longsdorf'a 
Notes,  755. 

Where  in  a  foreclosure  suit  the  summons 
on  the  mortgagor  and  bis  wife  were  re- 
turned as  personally  served  and  judgment 
by  default  was  regularly  taken,  the  pur- 
chaser at  the  sale  will  be  protected  in  his 
title,  though  after  the  mortgagor's  death  his 
widow  seeks  to  vacate  the  sale  on  the  ground 
toat  the  mortgage  was  as  to  her  a  forgery, 
and  that  she  was  not  served  in  the  fore- 
closure suit.  The  purchaser  bad  a  right  to 
rely  on  the  record  and  the  widow  must  seek 
her  rights  in  the  purchase  money  paid  by 
the  purchaser  to  the  judgment  creditor: 
Miller  T.  Brdhouae,  7  Dec.  Rep.  294,  2  Bull. 
84. 

Where  mortgaged  property  has  been  sold 
under  a  decree  of  foreclosure  and  tiie  sale 
confirmed  and  tiie  money  applied  in  extin- 
guishment of  the  mortgage  debt  and  subse- 
quently ih»  judgment  order  of  sale  and  con- 
flrmatioii  are  set  aaid^  the  purchaser,  al- 
though a  stranger  to  the  proceedings,  does 
not  hold  the  property  under  G-.  C,  {  11702, 
but  is  entitled  to  be  subrogated  to  the  rights 
of  the  owner  of  the  mortgage  under  G.  C, 
IS  11703  and  11704:  McHahan  t.  DatHe,  19 
O.  C.  C.  242,  10  O.  C.  D.  467. 

A  mortgagee  with  express  notice  is  not  a 
bona  fide  purchaser  without  notice  and  is 
not  entitled  to  the  protection  afforded  to 
such  bona  fide  purchasers  by  G.  C,  {11704, 
but  takes  his  mortgage  subject  (1)  to  the 
equitable  lira  of  a  prior  mortgage  duly  ex- 


ecuted and  recorded  and  Intended  by  the 
parties  thereto  to  be  a  mortgage  upon  the 
same  premises,  although  by  mutual  mistake 
the  premises  were  incorrectly  described,  (2) 
to  the  right  of  a  purchaser  at  a  sale  pur- 
suant to  a  decree  of  foreclosure  founded  upon 
such  erroneous  mortgage  to  be  subrogated 
to  the  rights  of  all  the  parties  to  the  suit 
in  which  such  decree  was  rendered;  Timmer- 
man  t.  Howell,  2  O.  C.  a  27,  1  O.  C.  D.  342. 

When  such  mortgagee  with  express  notice 
assigns  bis  mortgage,  his  assignee,  although 
acquiring  title  in  good  faith  and  before  ma- 
turity, takes  the  mortgage  subject  to  such 
prior  equities  in  the  mortgaged  premises  as 
might  have  been  successfully  asserted  a^inst 
his  assignor:  Timmerman  t.  ffouell,  2  O.  C. 
C.  27,  1  O.  C.  D.  342. 

A  sale  of  mortgaged  property  invalid  by 
reason  of  failure  to  serve  the  defendant  is 
embraced  by  G.  C,  }  11704:  Endel  T.  Lei- 
brock,  33  O.  S.  254,  III  Longsdorfs' Notes, 
672. 

A  mortgage  was  foreclosed  and  a  sale  was 
made  to  R  without  making  C,  a  later  execu- 
tion creditor,  a  party.  R  quitclaimed  to  F, 
who  sold  by  warranty  deed  to  D.  D  now 
claims  to  be  subrogated  to  R,  as  equitable 
assignee  of  the  mortgage  lien,  and  therefore 
to  have  a  prior  claim  over  Cs  execution.  It 
was  held  that  the  quitclaim  deed  did  not 
convey  R's  right  of  subrogation.  Under  G. 
C,  §  11704,  P's  warranty  deed  only  conveyed 
the  right  P  had:  <7oofc  v.  Dingmore,  6  O.  C. 
C.  385,  3  O.  C.  D.  189. 

K.   Effect  op  Reversal  of  Judgment. 

A  subsequent  reversal  of  a  judgment  does 
not  affect  the  sale  of  the  land:  Smith  t. 
Dixon,  27  0.  S.  471,  III  Longsdorfs  Notes, 
369. 

Where  a  tract  of  land,  not  in  fact  sold, 
and  for  which  no  consideration  was  paid,  is 
by  mistake  included  in  the  report  of  sales, 
such  mistake  may  be  corrected,  in  equi^, 
after  confirmation  and  deed:  8Hte»  t. 
WiednoTt  85  O.  S.  665,  III  Longsdorfs  Notes, 
809. 

In  a  sale  of  property  to  a  stranger,  a  sub- 
sequent reversal  of  the  jm^^^ent  does  not 
divest  the  purchaser's  title.  But  this  statu- 
tory rule,  which  applies  only  to  purchases 
by  strangers,  when  the  judgment  la  reretsed, 
does  not  apply  to  a  mortgagee  who  is  a 
party,  nor  where  the  order  of  sale  or  con- 
iirmation  is  reversed:  Insurance  Co.  t. 
Sampson,  38  O.  8.  672,  III  Longsdorfs 
Notes,  1001;  McBain  T.  McBain,  15  0.  8. 
337,  XI  Longsdorfs  Notes,  733. 

Where  the  purchaser  is  a  defendant  lien 
holder,  such  purchaser,  though  a  party  to 
the  suit,  is  entitled  to  the  protection  af- 
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forded  by  the  proTiuona  of  O.  C,  }  11702, 
upon  the  reversal  of  the  judgment  tuder 
which  the  sale  was  made:  McBride  v.  Long- 
tDOrth,  14  0.  8.  349,  II  Longadorfs  Notea, 
66S. 

Q.  C,  i  11702,  does  not  apply  to  a  pur- 
chaser at  a  foreeloeure  sale  of  mortgaged 
premises  where  the  judgment,  order  of  sale 
and  conflrmation  are  reversed  and  set  aside: 
JfoJirakaft  V.  Davis,  19  0.  C.  C.  242,  10  O.  C. 
1>.  407. 

If  &  purchaser's  title  is  set  aside  and  his 
money  refunded,  rents  sJid  profits  received 
by  him  should  be  set  off  against  his  claim 
for  improvements  and  taxes  during  the  in- 
terim: Allen  V.  RusseH,  60  O.  S.  137,  IV 
Longsdorf's  Notes,  761. 

Keversal  of  an  order  to  an  administrator 
to  sell  real  estate  to  pay  debts  does  >not  di- 
vest the  purchaser's  title.  The  policy  of 
the  statute  as  to  execution  sales  applies. 
This  is  so,  though  the  purchaser  bad  notice 
of  the  error  before  buying:  Inoin  v.  Jeffers, 
S  O.  8.  389,  II  Longsdorf's  Notea,  40. 

When  in  a  suit  to  foreclose  a  mortgage, 
the  mortgaged  premises  do  not  sell  for 
enough  to  pay  the  amount  found  due,  and 
an  execution  is  issued  and  other  lands  sold, 
the  sale  on  execution  is  void  and  the  pur- 
chaser's title  fails.  He  is  entitled  to  sub- 
rogation and  has  a  lien  on  the  lands  sold  to 
the  extent  of  the  money  he  paid  as  applied 
to  the  debt  as  against  the  heirs  and  legatees 
of  the  mortgagor,  but  not  as  against  the 
widow's  claim  of  dower :  Doyle  v.  Breneman, 
2  O.  N.  P.  416,  4  O.  D.  (N.P.)  22. 

Where  the  title  to  a  part  of  the  premises 
sold  and  conveyed  fails  the  vendee  may  re- 
cover back  a  proportionate  share  of  the  pur- 
chase money:  itichael  v.  Jftlls,  17  0.  601, 
I  Longsdorf's  Notes,  831. 

A  sale  based  on  void  judgment  has  no 
foundation  in  law:  Jenkins  v.  Hannan,  26 
Fed.  657,  6  O.  F.  D.  285. 

One  who  buys  realty  from  a  vendee  in 
whose  favor  a  decree  of  speciflc  performance 
has  been  rendered,  acquires  title  as  against 
tlie  vendor  who  Institutes  proceedings  in 
error  by  which  such  decree  is  reversed,  if 
summons  in  error  is  not  served  when  such 
sole  is  made:  Taylor  v.  Boyd,  3  O.  337,  I 
Longsdorfs  Notes,  176. 

On  restitution  after  reversal  the  judgment 
creditor  can  not  set  off  the  amount  ot  his 
claim  against  such  claim  for  restitution: 
Biekett  v.  Gamer,  31  0.  S.  28.  lU  Longs- 
dorfs Notes,  660. 

If  an  order  of  restitution  is  made,  the 
judgment  debtor  may  maintain  an  action  to 
recover  the  amount  of  the  judgment  which 
he  has  paid  in,  even  if  such  payment  was 
made  voluntarily.  The  order  of  restitution 
can  not  be  attacked  collaterally:  Hiler  v. 


Hiler,  85  0.  S.  646,  HI  Longsdorf's  Notes, 
816. 

Prior  to  the  code,  a  writ  of  restitution 
might  be  awarded  if  the  judgment  of  re- 
versal contained  evidence  of  the  precise  thing 
to  be  restored;  but  if  the  matter  to  be  re- 
stored was  not  specified  in  the  judgment, 
but  depended  on  evidence  dehon  the  record, 
as  where  recovery  of  payments  upon  the 
judgment  was  sought,  execution  should  not 
be  awarded  without  giving  to  the  adversary 
parfy  an  opportunity  to  make  a  defense; 
and  scire  facias  was  the  proper  remedy: 
Cowden  V.  Harford,  4  0.  375,  I  Longsdorf's 
Notes,  229. 

If  an  action  is  brought  before  a  justice  of 
the  peace  and  on  appeal  to  the  conunon  pleas 
court  judgment  is  rendered  for  the  plaintiff 
in  tiie  same  amount  as  that  lor  which  judg- 
ment was  rendered  by  the  justice  oa  the 
erroneous  theory  Uiat  the  ease  could  not  be 
appealed,  the  circuit  court  on  reversing  the 
judgment  will  remand  the  case  to  the  com- 
mon pleas  court  for  restitution:  Steffrvgm 
V.  Biederman,  6  O.  C.  C.  66,  3  0.  C.  D.  347. 

XXI.   LIABIUTY  OF  SHERIFF  FOR 

PURCHASE-MONEY. 

A  sheriff  and  the  sureties  on  his  official 
bond  are  liable  for  money  which  comes  into 
his  hands  by  reason  of  a  sale  by  him  as 
master  commissioner,  even  though  the  money 
was  not  demanded  until  his  term  of  office 
expired:  Hubbard  v.  Elden,  48  0.  6.  380, 
IV  Longsdorf's  Notes,  172. 

A  partial  compliance  by  a  sheriff,  with  an 
order  of  the  court,  that  such  money  should 
be  loaned,  will  not  release  him  or  his  bonds- 
men: Hubbard  v.  Elden,  43  O.  8.  380,  IV 
Longsdorf's  Notes,  172. 

The  sheriff  has  the  right  to  take  a  check. 
This  is  not  payment  if  dishonored:  in  re 
WorBtall,  6  O.  N.  P.  (N.S.)  525,  8  O.  D. 
(N.P.)  264. 

Neglect  to  execute  a  writ  of  execution  will 
not  justify  amercement  if  no  law  authorises 
the  writ:  Levi  v.  Steamboat  Baltimort,  12 
Dec  Rep.  887,  2  H.  172. 

An  error  of  the  court  in  issuing  a  writ 
would  be  no  excuse  for  the  riieriff:  Dunoon 
V.  Drakeley,  10  O.  45,  I  Longsdorfs  Notes, 
487. 

If  the  statute  requires  an  indorsement  by 
the  derk  of  funds  deposited  for  costs  on  a 
writ  from  another  county  before  the  sheriff 
is  bound  to  execute  it,  a  tender  of  fees  to  the 
sheriff  will  not  make  him  amenable  to 
amercement  for  refusal  to  execute  a  writ 
without  such  indorsement:  Duncan  v, 
Drakeley,  10  0.  45,  I  Longsdorfs  Notes,  487. 

A  judgment  creditor  can  not  maint^  an 
action  against  a  sheriff  for  failure  to  exe- 
cute a  foreign  writ  of  exeention,  or  for  fail- 
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ure  to  index  his  foreign  execution  docket,  or 
to  do  other  things  eoumerated  in  G.  C, 
{2837,  unlesa  such  judgmeot  creditor  has 
made  a  deposit  of  the  sheriff's  fees  with  tlie 
clerk  issuing  tiie  writ  as  required  hy  G.  C, 
f  12105:  Lumber  Co.  v.  Kennard,  11  0.  C. 
C.  (N3.)  161,  20  0.  C.  D.  475  [affirmed, 
without  opinion.  Lumber  Co.  v.  Kennard,  81 
O.  8.  6S7].  See  also  Axkbobocsht. 

Since  the  statute  does  not  give  amerce- 
moit  fw  charging  excesaiTc  mats,  aa  pound- 
age on  mon^  not  paid  tbioiigfa  the  sheriff, 
it  does  not  lie:  BushneU  T.  Eaton,  W.  720, 
I  Longsdorf s  Notes,  6tf. 

A  sheriff  as  executive  officer  of  the  court 
is  bound  to  execute  all  procees,  regular 
upon  its  face  and  emanating  from  a  court  of 
competent  jurisdiction  and  to  give  the  pro- 
cess, as  far  as  in  him  lies,  its  full  I^al 
effect  irrespective  of  his  personal  judgment 
as  to  the  propriety  of  issuing  the  same.  He 
can  not  refuse  to  do  so  because  the  judg- 
ment upon  which  the  process  issues  is  void. 
The  apparent  regularify  and  presumed  jur- 
isdiction, as  evidenced  by  the  execution,  not 
only  protects  him  in  serving  the  process,  but 
makes  it  his  duty  to  proceed  to  execute  the 
writ:  State  v.  Holden,  12  O.  D.  (N.P.)  91. 
bee  alBO  Seebitt. 

The  sheriff  may  be  amerced  for  neglect  to 
retnrn  the  order  of  sale  to  the  proper  court, 
though  the  making  of  such  return  be  not 
demanded  plaintiff:  Sharp  v.  Roes,  7  O. 
C.  C.  55,  3  O.  a  D.  660. 

If  an  execulson  recites  a  judgment  for  a 
Btthatantially  greater  amount  than  the  actual 
judgment  the  officer  can  not  be  amerced  for 
not  returning  it  until  after  the  return  day: 
Jfoore  T.  MeOUef,  10  O.  S.  50,  II  Longa- 
dorTa  Notes,  758. 

If  the  zefcuni  of  the  sheriff  in  an  execu- 
tion shows  a  due  enoution  and  faiUiful  dis- 
ehuge  of  his  duty,  the  plaintiff  can  not  go 
behind  it  on  motion  to  amereei,  hut  is  left  to 
his  remedy  by  action  {or  false  retnm:  Bank 
T.  Domigm,  12  O.  220,  I  Xx>ng8dorf  s  Notes, 
605. 

If  a  return  was  in  time,  but  the  indorse- 
ment showed  it  to  be  out  of  time,  the  case 
is  not  within  the  spirit  of  the  statute: 
OonkUng  t.  Parker^  10  O.  B.  28,  II  Longs- 
dorf s  Notes,  406. 

Where  the  letnnt  was  money  made  and 
paid,  bat  the  taat  was  a  sale  on  credit  by 
order  of  parties  and  an  injunction  against 
paying  over  the  cash  payment,  the  case  is 
n<^  within  the  spirit  of  the  statute :  Lang- 
don  T.  Bummers,  10  O.  S.  77,  II  Longsdorfs 
Notes,  412.   Bee  also  Amebcement. 

If  a  sheriff  have  executions  from  different 
counties,  and  returns  a  copy  of  the  appraise- 
ment to  the  county  where  the  land  lies,  he 
is  not  amerosable  for  not  returning  a  oopj 


to  the  other  county:  Cook  t.  Drake,  1  Dee. 

Rep.  12,  1  W.  L.  J.  104. 

XXII.    INDEX  TO  EXECUTION  DOCKET. 

A  failure  to  index  in  tlie  foreign  execu- 
tion docket  {G.  C,  8  2837),  all  of  the  names 
of  the  judgment  debtors,  will  defeat  the  lien 
of  the  levy  on  the  property  of  one  whose 
name  is  not  indexed  aa  against  a  subsequent 
mori|;agee  without  actual  notice:  Lamdon 
V.  Denmqn,  18  0.  C.  C.  867,  4  O.  C.  D.  65. 

The  entries  on  a  sheriff's  foreign  execu- 
tion docket  are  constructive  notice  to  subse- 
quent purchasers  and  creditors  of  a  lien: 
Goal  Co.  V.  Bank,  55  0.  S.  233,  IV  Longs- 
dorrs  Notes,  660. 

There  is  no  statutory  requirement  that  an 
entry  be  made  upon  the  foreign  execution 
docket  of  the  issuing  of  a  second  or  subse- 
quent execution  frwn  the  county  wherein 
the  judgment  was  rendered,  and  where  the 
record  ^ows  that  a  judgment  lieu  has  beoi 
acquired,  the  duty  devolves  upon  a  prospec- 
tive purchaser  to  search  the  record  of  the 
latter  county,  and  ascertain  whether  the 
lien  has  been  kept  alive  or  is  dormant:  Steel 
T.  KaUxnmeyer,  6  O.  C.  C.  (N.a)  25,  16  O. 

C.  D.  400. 

XXm.   TRIAL  DOCKET. 

Under  G.  C,  S  11720,  the  effect  of  a  decree 
in  foreclosure  is  not  affected  by  its  having 
been  left  off  of  the  trial  docket:  Moore  v. 
Ogdrn,  35  O.  S.  430,  III  Longsdorfs  Notes, 
704. 

XXIV.   EXEMPTION  FROM  EXECUTION. 

A.  PtrBFOBi  AND  Scops  op  Statutoit 
Pbotisions. 

6.  C,  1  11725,  is  to  be  oonstrued  in  con- 
nection with  Or.  C,  110664:  In  re  Poat,  8 
0.  L.  R.  492,  66  BuU.  382. 

G.  C,  S 11725,  is  not  limited  by  O.  0., 
S 10253,  of  the  justice's  code.  Hence,  an 
attachmmt  for  the  excess  of  earnings  over 
$150,  if  necessary  for  the  support  of  the 
family,  must  be  dissolved :  Vandal  r. 
Daiber,  10  O.  C.  C.  356,  6  0.  C.  D.  585,  3  0. 

D.  (NJP.)  385;  see  Drisoolt  t.  Ketty,  6  O. 
N.  P.  243,  4  O.  D.  (N.P.)  124. 

The  policy  of  the  law  is  to  construe  ex- 
emption laws  equitably  and  liberally,  so  as 
to  effect  the  purposes  of  their  enactment: 
Bretz  V.  Moore,  4  O.  C.  C.  (N.S.)  656,  16 
O.  C.  D.  66  [affirmed  8*MHt  y.  Dock  Co.,  69 
O.  S.  574,  IV  Longsdorfs  Notes,  965]. 

The  law  relating  to  exemptions  should  be 
liberally  construed,  not  only  in  favor  of  the 
debtor,  but  of  his  family:  Seara  v.  Hanks, 
14  0.  S.  298,  II  Longsdorfs  Notes,  667; 
MoOotrnvitle  t.  Le«,  SI  0.  S.  447,  IH  Longs- 
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dorfB  Notes,  596;  Dittey  t.  Ettifritt,  8  O.  C. 
C.  278.  4  0.  C.  D.  465. 

Tlie  exemption  is  not  exclusively  for  the 
benefit  of  the  owner  of  the  proper^.  It  is 
intended  mainly  for  the  benefit  of  the  family 
for  which  he  provides:  Diehl  v.  Frieater,  37 
O.  a  473.  in  Longsdorfs  Notes.  920; 
Hoover  v.  Baslage,  6  O.  N.  P.  00,  7  O.  D. 
(NJP.)  08;  8ear$  v.  Hank»,  14  O.  S.  298,  II 
Longsdorfs  Notes,  657. 

The  object  of  the  exemption  laws  ia  not 
to  exonerate  the  debtor  from  the  payment 
of  his  debts,  but  "to  protect  his  family": 
Diehl  V.  Frieater,  37  0.  S.  473,  III  Longs- 
dorfs Notes,  929. 

One  having  a  right,  as  agent  or  otherwise 
to  demand  an  exemption  in  property  levied 
on  execution  can  not  stand  by  and  permit 
an  officer  to  take  the  property  in  his  custody 
without  assertion  or  suggestion  that  the 
property  is  exempt,  and  afterwards  forcibly 
rescue  the  property  from  the  officer  upon  a 
claim  of  exemption.  It  was  queried  but  not 
decided  whether  a  city  can  claim  an  exemp- 
tion in  property  subject  to  execution  except 
only  as  to  the  right  of  exemption,  or  waives 
the  exemption  therein  through  failure  of  its 
mayor  to  demand  it:  State  v.  Holden,  12 
O.  a  (N.P.)  91. 

The  law  in  force  when  the  debt  occurred, 
and  not  when  the  suit  is  brought,  governs 
exemptions:  Kelly  v.  Duffy,  31  0.  S.  437, 
III  Longsdorfs  Notes,  596;  Muse  v.  Darrah, 
2  Dec.  Rep.  604,  4  W.  L.  M.  149;  Curtis  v. 
Selhy,  1  0.  C.  C.  40,  1  O.  C.  D.  25. 

Property  absolutely  exempt  by  law  must 
be  noticed  as  such  and  let  alone  by  the 
officer  at  his  peril,  unless  the  debtor  turns 
it  out  to  him :  Frost  v.  8hav>j  3  O.  S.  270, 
II  Longsdorfs  Notes,  26. 

If  the  ofBcer  seizes  property  absolutely 
exempt,  his  bond  would  no  doubt  be  liable: 
Btate  V.  Jennings,  4  O.  S.  418,  II  Longs- 
dorfs Notes,  109. 

Property  exempt  only  when  selected  is 
subject  to  levy  and  sale  until  selection. 
There  is  no  presumption  of  the  law  that  the 
debtor  has  selected  or  will  claim  any  par- 
ticular item  of  personal  property  in  lieu  of 
homestead,  even  though  he  owns  no  other: 
Carpenter  v.  Warner,  38  O.  S.  416,  III 
Longsdorfs  Notes,  980. 

The  provision  of  G.  C,  { 10272,  making  a 
demand  in  writing  a  prerequisite  to  the 
bringing  of  a  suit  in  attachment  for  the 
excess  over  and  above  ninety  per  cent,  of 
tiie  personal  earnings  of  the  debtor,  is  ap- 
plieaiile  only  to  cases  where  it  is  sought  to 
reach  personal  earnings  of  married  men: 
Parlamon  v.  Crawford,  13  0.  K.  P.  (N.S.) 
73,  23  O.  D.  (NJ».)  77. 


B,  Benbficiabt  Inscbakce  Furm. 

The  exemption  of  proceeds  from  benefit 
certificates  from  attachment  or  other  I^al 
process  is  to  prevent  its  appropriation  for 
debts  of  holders  or  beneficiary:  Brewing  Co, 
V.  Cassman,  21  O.  C.  C.  465,  12  0.  C.  D.  141. 

Money  due  on  a  certificate  of  membership 
in  the  Endowment  Bank  Knights  of  Pythias 
is  not  exempt  from  execution  and  attach- 
ment: Hildreth  v.  Knights  of  PyfMaa,  8  O. 
N.  P.  540,  11  O.  D.  (N.P.)  622. 

Where  the  deceased  named  his  wife  and 
son  as  beneficiaries  under  a  life  insurance 
policy  and  died  leaving  his  wife  the  sole 
survivor  of  the  three  it  was  held  that  the 
wife  was  entitled  to  whole  fund  and  none 
passed  to  the  heirs:  RUshardaon  v.  Michener, 
4  O.  D,  (N.P.)  620,  30  Bull.  120. 

Policies  in  different  societias  can  not  be 
added  together,  but  each  must  stand  alone: 
llinsch  V.  D'Utassy,  1  0.  D.  (N.P.)  372. 

The  order  of  a  justice  of  the  peace  in  at- 
tachment proceedings  requiring  a  garnishee 
to  pay  the  proceeds  of  a  policy  of  insurance 
into  court  for  the  benefit  of  the  judgment 
creditors  is  not  an  application  of  the  fund 
to  the  creditors'  claims  so  as  to  preclude  a 
claim  for  exemption  therein,  the  selection  be- 
ing reasonable  if  made  before  the  fund  has 
actually  come  into  custody  of  the  court: 
Rempe  v.  Ravens,  8  O.  N.  P.  513,  1  0.  D, 
(N.P.)  684. 

G.  C,  S  9394,  exempting  from  debts  a  cer- 
tain amount  of  a  person's  insurance  on  his 
own  life  payable  to  widow  and  children,  ap- 
plies to  policies  in  companies  of  other  states 
as  well  as  of  this  state:  Cross  v.  Armstrong, 
44  O.  S.  613,  IV  Longsdorfs  Notes,  238. 

A  policy  on  a  man's  life  purporting  to 
have  been  effected  by  the  wife  for  her  sole 
use,  in  consideration  of  premiums  paid  and 
to  be  paid  by  her,  is  prima  facie  her  sole 
property,  and  not  goverened  by  G.  C, 
§  0394,  though  the  husband  paid  the  prem- 
iums: Weber  v.  Paaton,  48  O.  S.  866,  IV 
Longsdorfs  Notes,  413. 

Where  a  person  insured  his  life,  payable 
to  his  wife,  in  om  company,  hut  the  next 
year  by  agreement  of  all  parties  this  was 
surrendered,  and  a  new  policy  in  another 
company  was  taken  out  in  the  wife's  name 
on  the  huBbuid's  life,  he  paying  the  premi- 
ums, it  was  held  that  though  the  first 
policy  would  have  been  governed  by  O.  C, 
8  0304,  the  second  policy  was  governed  by 
Ci.  C,  §  93B8,  and  creditors  can  only  recover 
the  premium  for  four  years  past:  /nsuronce 
Co.  y.  Eckert,  6  Dec.  Rep.  S28,  6  Am.  L.  Ree. 
452. 

Life  insurance  for  the  benefit  of  a  wiib 
and  tiiree  children,  the  preminms  exceeding 
one  hundred  and  flfl^  t^Hars,  exhausts  the 
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at  insured's  death  and  an  annuity  to  him 
after  twenty  years  from  date  of  living,  can 
not  be  subjected  by  the  trustee  in  bank- 
ruptcy as  to  the  amount  payable  to  the  wifc^ 
but  the  husband's  future  annuity  only  can 
be  reached:  In  re  Shaefer,  10  O.  F.  D.  637. 
9  O.  L.  R.  357.   See  also  Banebuftot. 

C.    EXBHFTION    TO   HSAD   Of    FAMXUt  AltD 

Widow. 

1.    Person  Who  Haa  Family. 

A  man  who  does  not  live  with  and  sup- 
port his  family  is  not  entitled  to  have  his 
wages  exempt:  Betto  v.  Bchueller,  7  O.  N. 
P.  619,  8  O.  D.  (N.P.)  674. 

A  widower  who  is  living  with  his  own 
mother  can  not  bfe  said  to  be  a  man  of 
family  and  entitled  to  the  special  exemption 
allowed  to  one  with  a  family  because  he 
contributes  something  toward  the  support  of 
a  stepchild,  who  has  never  been  formally  de- 
clared to  be  his  own  child  and  who  lives 
with  her  maternal  grandmother:  Kraft  v. 
Wolf,  3  O.  N.  P.  (N.S.)  105,  15  0.  D.  (N.P.) 
554. 

The  word  "family"  as  used  in  O.  C, 
8  11725,  does  not  necessarily  require  a  wife: 
Weber  V.  Btfier,  14  O.  C.  C.  277,  7  O.  C.  D. 

381. 

The  father  of  a  bastard  child,  who  is 
living  with  and  supported  by  the  father,  is 
not  a  person  who  has  a  family,  under  Q.  C, 
g  11725:  Moore  v.  Baughman,  7  O.  N.  P. 
149,  8  O.  D.  (N.P.)  396. 

A  debtor  supporting  his  widowed  mother 
and  invalid  brother,  who  live  with  him.  is 
not  the  head  of  a  family  or  a  person  having 
a  family,  within  the  meaning  of  O.  C. 
1  11725.  The  statute  suggests  and  implies 
support  and  maintenance  by  a  parent:  RUey 
r.  Hitzla;  49  O.  S.  651,  IV  Longsdorfi 
Notes,  477. 

One  who  marries  after  filing  his  petition 
in  bankruptcy,  but  before  the  trustee  in 
bankruptcy  is  elected  and  qualified  is  not 
entitled  to  the  exemptions  allowed  the  head 
of  a  family.  His  status  is  determined  at  the 
time  of  the  filing  of  his  petition  and  no 
subsequent  act  on  his  part  can  alter  that 
condition:  In  re  Fletcher,  15  0.  F.  D.  210. 
16  Am.  Bank.  Rep.  491. 


right  to  insure  under  O.  C,  §  0394,  and  the 
proceeds  go  to  the  wife  and  three  children, 
notwithstanding  the  will,  and  the  surplus 
of  that  policy  and  all  of  a  later  policy  for 
the  wife  and  four  children,  there  being  an- 
other child  bom.  goes  to  the  creditors: 
Wagner  v.  Karman,  6  Dec.  Rec  763.  7  Am. 
L.  Bee.  670. 

Where  a  husband,  at  bis  wife's  suggestion 
and  witii  her  money,  procured  insurance  on 
his  life  for  her  benefit,  although  he  signed 
the  application,  it  is  within  O.  C.,  |9307, 
and  she  holds  it  free  of  his  creditors.  He 
was  her  agent  in  obtaining  it:  Jacob  T.  In- 
turance  Co.,  13  Dec.  Rep.  696,  1  C.  S.  C.  R. 
519. 

O.  C,  1 9394,  applies.  Existing  creditors 
must  have  been  injured  by  the  payments, 
and  if  their  debts  were  incurred  only  a  few 
weeks  before  the  death,  the  fact  that  there 
had  been  creditors  years  before  who  were 
compromised  with  and  are  not  complaining, 
is  not  proof  of  injury  to  any  rights:  Weber  v. 
Paxton,  48  O.  S.  266.  IV  Longsdorf's  Notes, 
413. 

An  assignment  by  a  man  of  a  policy  on 
bis  life  to  bis  wife  with  intent  to  defraud 
creditors  is  voidable.  G.  C,  S  0395,  was  not 
intended  to  dispense  with  bona  fides  of  such 
assignment.  If  set  aside  the  whole  proceeds 
less  the  amount  permitted  to  the  wife  by 
G.  C,  §  9394,  and  not  merely  the  premiums 
paid,  go  to  the  creditors:  ChUd  t.  Oraham, 
8  Dec.  Rep.  294,  7  Bull.  43. 

Insurance  to  executors  for  the  benefit  of 
brothers  and  sisters  in  a  mutual  asaesement 
company  of  another  state  where  it  is  not 
subject  to  the  insured's  creditors,  and  made 
and  to  be  performed  there,  is  exempt  here 
from  such  creditors.  Q.  C.  { 9441,  exclud- 
ing application  of  preceding  sectitms  to  for- 
eign assessment  companies,  ^eludes  G.  0.. 
S0394k  and  thus  distinguishes:'  Cross  t. 
Armstrong,  44  O.  S.  013,  IV  Longsdorfs 
Notes,  238;  A.ndreae'  Estate,  5  0.  N.  P.  253. 
6  O.  D.  (N.P.)  174. 

G.  G..  1 0460,  exranpting  beneficial  insur- 
Mice  from  the  beneficiaries*  debts  is  consti- 
tutional: WilUams  V.  Donogh,  6  O.  N.  P. 
418,  0  O.  D.  (N.P.)  414. 

The  law  making  power  may  provide  ade- 
quate laws  for  the  full  collection  of  debts,  or 
it  may  omit  to  do  so;  it  has  the  power 
within  the  limits  of  constitution,  to  declare 
what  property 'shall  he  exempt  from  force  of 
the  collection  laws  and  when  that  power  has 
been  lawfully  exercised  the  effect  is  to  make 
the  law  a  part  of  subsequently  executed  con- 
tracts: Williama  v.  Danough,  65  O.  S.  499, 
IV  Longsdrof's  Notes,  890.  See  also  Con- 
8Trnjno:vAL  Law. 

A  paid-up  ten-payment  life  insurance  pro- 
viding for  payment  of  the  face  to  the  wife 


2.  Widow. 

A  divorced  woman  if  not  a  "widow"  is  at 
least  an  unmarried  female  and  where  she 
has  the  care  and  maintenance  of  her  own 
minor  children  she  is  entitled  to  the  exemp- 
tion in  lieu  of  homestead:  In  re  Giles,  6  O. 
L.  R.  173. 

A  widow,  not  the  owner  of  a  homestead, 
and  not  having  in  good  faith  the  care  and 
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maintenance  of  any  minor  child  or  children 
of  a  deceased  relation,  is  not  entitled  to  4iold 
properly  exempt  from  levy  and  Bale:  Broxon 
V.  Parham,  1  O.  C.  C.  {N.S.)  602,  4  O.  C. 
a  (N.S.)  344,  15  O.  C.  D.  640  [explaining 
Wentzel  v.  Hays,  16  O.  C.  C.  110,  8  O.  C.  D. 
756;  affirmed,  without  opinion,  Broum  v. 
Parham,  71  O.  S.  616].  The  correctness  of 
this  view  was  doubted  in  Bmtee  t.  Qoodvntt, 
14  O.  0.  C.  (N.S.)  65,  22  O.  C.  D.  244,  but 
the  affinnance  by  the  supreme  court  waa  re- 
garded as  eonoIuBiTe. 

8.   Who  May  Take  Advantage  of  Baemption 

Laum. 

The  defendant  in  execution  only  can  avail 
himaelf  of  the  privilege  given  by  G.  C, 
8  11725:  Kelley  v.  Bamett,  36  Bull.  314 
[affirmed,  without  opinion,  Kelley  t.  Bar- 
nett,  65  0.  S.  662];  Oonley  v.  Ohilcote,  25 
O.  S.  320,  III  Longsdorf  B  Notes,  232. 

Where  a  man  engaged  in  agriculture  ab- 
sconds, his  wife  can  not  claim  his  horse,  etc., 
as  exempt  under  G.  C,  S  11726,  giving  this 
exemption  to  a  person  engaged  in  agricul- 
ture. The  privilege  ie  personal  to  him: 
Kelley  t.  Bamett,  36  Bull.  314  [affirmed, 
without  opinion,  Kelley  t.  Bamett,  65  O.  S. 
662]. 

The  exemption  laws  ractend  to  nonresi' 
dents:  Sproul  v.  McCoy,  26  O.  S.  577,  III 
Longsdorf'a  Notes,  330;  Jacohy  v.  Dotson, 
7  0.  N.  P.  276,  7  0.  D.  (N.P.)  412. 

The  exemption  laws  extend  to  nonresi- 
dents in  a  bastardy  proceeding:  State,  ex 
rel.,  V.  O'Brien,  14  O.  C.  C.  300,  7  O.  C.  D. 
386. 

The  exemption  is  a  personal  privilege  and 
must  be  claimed  by  the  party  entitled 
thereto  before  the  property  is  sold:  McOomb 
V.  Thompson,  42  0.  S.  139,  IV  LongsdorFs 
Notes,  98. 

A  debtor  living  with  and  supporting  his 
widowed  mother  and  invalid  brother  is  not 
entitled  to  hold  his  personal  earnings  ex- 
empt from  execution  or  in  lieu  of  home- 
stead: RUey  V.  Eitzler,  4S  O.  8.  961,  IV 
Longsdorf's  Notes,  477. 

A  married  woman  living  apart  from  her 
husband  and  having  no  child  with  her  is 
entitled  to  tiie  exemptions  of  heads  of  fam- 
ilies. O.  C,  1 11501,  does  not  require  her  to 
be  the  head  of  a  family:  Kimmel  v.  Paronto, 
C2  0.  S.  468.  TV  Lcmgsdorf's  Notes,  679. 

A  man  not  living  with  his  family  and  not 
eontrihnting  to  their  support,  can  not  hold 
his  wages  exempt  from  attachment  as  being 
necessary  for  the  support  of  family:  Wright 
T.  Batt,  4  Dee.  Kep.  SSI,  1  Cler.  L.  Rep.  140. 

A  man  who  does  not  live  with  and  sup- 
port his  family  is  not  entitled  to  have  his 
wages  exempt:  BeitB  t.  Sehueller,  7  O.  N. 


P.   619.   8   O.   D.    (N.P.)    674;    BettM  t. 

Schueller,  35  Bull.  358. 

A  father  of  a  bastard  child  who  is  living 
with  and  supported  by  him  is  not  thereby 
a  person  who  has  a  family  under  O.  C. 
§  11725.  entitled  to  hold  earnings  exempt. 
R.  S.,  13140-2  (repealed  99  v.  230;  for 
analogous  section,  Bee  G.  C,  S  13008),  does 
not  apply  to  the  reputed  father:  Moore  v. 
Baughman,  7  O.  N.  P.  149,  8  O.  D.  (N.P.) 
396. 

4.   What  Property  ia  Bxempt. 

(a)  Wearing-apparel. 

"Wearing  apparel"  includes  that  which  is 
worn  for  comfort  or  convenience.  It  may 
be  cheap  or  e^qiensive  according  to  the 
wearer's  station  in  life.  Therefore  a  watch 
and  chain,  which  is  constantly  worn  and 
used  may  constitute  a  part  of  one's  "wear- 
ing apparel**  within  the  meaning  of  the 
statute:  In  re  Hmry,  14  0.  F.  D.  353,  14 
Am.  Bank.  Bep.  362. 

A  watch  and  chain  of  moderate  Talue, 
worn  haUtually,  are  "wearing  apparel": 
Beckett  T.  Wishon,  5  O.  N.  P.  155,  6  0. 
(N.P.)  257. 

A  diamond  ring  worn  for  mere  personal 
adornment  is  not  "wearing  apparel**  within 
the  meaning  of  G.  C,  f  11725:  In  re  Henry, 
14  0.  F.  D.  363,  14  Am.  Bank.  Rep.  302. 

A  married  woman  living  apart  from  her 
husband  and  liot  supporting  a  child  demand- 
ed and  was  allowed  wearing  apparel  and 
houBehold  goods  in  JTjmmel  Poronfo,  52 
O.  S.  468,  IV  Longsdorfs  Notes,  679. 

A  married  woman  living  apu^  from  her 
husband  and  not  supporting  a  child  demand- 
ed and  was  allowed  money  in  lieu  of  htane- 
stead  in  Bhato  v.  Foley,  62  O.  S.  30,  IV 
LongBdorrs  Notes,  823.  Under  6.  C,  1 11S01. 

(b)  Proviaiona. 

A  field  of  standing  oom  waa  not  exempt, 
either  as  food  for  animals  or  as  provisions 

actually  prepared  and  designed  for  the 
family.  They  must  be  appropriated  to  that 
use,  else  a  grocery  keeper  eonld  claim  his 
stock  was  for  tiie  family:  Donahue  v. 
Steele,  1  Dec.  Rep.  130,  2  W.  L.  J.  402. 

Groceries  bought  to  sell  in  part,  and  in 
part  for  family  use,  all  kept  without  s^ara- 
tion  in  a  etore,  were  not  in  any  part  ex- 
empt as  prepared  and  designed  as  provis- 
ions for  the  family:  Robinett  v.  Doyle^  2 
Dec.  Rep.  391,  2  W.  L.  M.  586. 

(c)    Household  Furniture. 

The  term  "household  furniture,"  though 
not  susceptilde  of  strict  definition,  has  ae- 
quired  a  deRnite  meaning      which  It  is  un- 
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derstood  to  include  everything  which  may 
cooiribute  to  the  use  or  convenience  of  the 
houaeholder  or  the  ornament  of  the  bouBe, 
Bueh  as  plate,  linen,  china,  picturee,  etc. 
Family  pictureB  are  exempt.  But  thiB  ex- 
onption  would  not  extend  to  the  private 
gallery  of  a  connoiBseur  nor  to  coBtly  pic- 
tores  the  subjects  of  which  are  not  connected 
with  the  family  in  whose  posBesuon  they 
are  found:  iicMickm  t.  Direetort,  3  Dec 
Kep.  429,  2  Am.  L.  489. 

(d)    Personal  Eamingg. 
(oa)   In  Ordinary  Actions. 

Feraonal  earnii^  are  exempt  from  being 
apidied  to  the  payment  of  debts,  where  nec- 
eisaiy  for  the  support  of  the  debtor's 
temily:  Snook  t.  Baeiger,  26  O.  8.  916,  III 
LongsdorFs  Notes,  268. 

A  dtixen  of  this  state  may  be  enjoined 
fnna  proseeuting  tat  attaehment  in  another 
state  ag^tost  a  oitiBen  of  this  state  to  sab- 
jeet  to  the  payment  of  his  claim  the  earn- 
ings of  the  dditor  which,  by  tiie  laws  of  this 
state,  are  «xempt  from  being  applied  to  the 
payment  of  such  claim;  Snook  t.  Bnetzer, 
26  O.  S.  516,  ni  Longsdorfs  Notes,  258. 

The  salary  of  a  superintendent  of  a  county 
infirmary  is  "personal  earnings":  Beckett 
V.  Wiahon,  6  0.  N.  P.  155,  5  O.  D.  (N.P.) 
257. 

The  interest  of  a  workingman,  whose 
wages  are  exempt,  in  the  property  of  his 
wifc^  to  whom  he  r^ularly  pays  a  part  of 
his  wages,  to  be  used  by  the  wife  in  paying 
off  a  mortgage  on  this  property,  can  not  be 
subjected  to  the  creditors*  claims:  Stump 
T.  Frarjf,  13  O.  0.  0.  619,  6  0.  C.  D.  357; 
Stump  V.  Frary,  2  O.  D.  {N.P.)  680. 

A  resident  head  of  a  family  may  hold  his 
exemption  in  lieu  of  homestead  in  addition 
to  the  personal  earnings  exempt:  Ross  v. 
Tailoring  Co.,  7  O.  C.  C.  61,  3  O.  C.  D.  668. 

Where  a  debtor  earning  sixty  dollars  a 
month  gives  sixteen  dollars  to  his  wife  to 
pay  building  association  dues  on  a  loan  used 
in  building  the  house  in  which  the  family 
reside,  tiie  money  thus  paid  will  be  regarded 
as  rent  under  the  law  ocempting  personaJ 
earnings  and  beyond  the  reach  of  ereditora. 
But  money  previously  paid  by  the  husband 
out  of  hiB  earnings  for  the  lot  on  which  the 
house  stands  is  not  exempt,  and  the  prop- 
erty to  the  extent  of  such  payment  by  him 
is  liable  for  his  debts:  Lynch  v.  Rodebaugh, 
4  0.  N.  P.  (N.8.)  260,  17  O.  D.  (N.P.)  58. 

Personal  earnings  are  exempt  from  pro- 
ceedings in  aid  of  execution  (see  O.  C, 
I  U781) :  RHejf  V.  Hitzler,  49  O.  8.  651,  IV 
Longsdorfs  Notes,  477. 

In  prooeedings  in  aid  of  execution,  before 
a  justice  of  the  peace,  against  an  unmarried 


judgment  debtor,  having  in  good  faith  the 
maintenance  and  support  of  his  widowed 
mother,  wholly  dependent  upon  him  for  sup- 
port, such  judgment  debtor,  under  the  pro- 
viBiona  of  G.  C,  H  10253  and  10436,  may 
demand  and  hold  as  exempt  from  the  orders 
of  the  justice,  his  personal  earnings  in  a 
sum  less  than  one  hundred  and  fifty  dollars, 
if  the  same  have  been  earned  within  three 
months  next  preceding  the  commenconent  of 
the  proceeding:  Duffey  v.  Reardon,  70  0.  S. 
328,  IV  Longsdorfs  Notes,  974  [distinguish- 
ing Riley  V.  Hitzler,  49  O.  S.  651,  IV  Longa- 
dorfs  Notes,  477].  See  also  Pboceedinos  in 
Aid  or  Exbotttion. 

Payment  by  the  garnishee  after  the  action 
was  b^fun  but  before  he  was  served,  is  suffi- 
cient to  cancel  all  excess  of  one  hundred  and 
fifty  dollars  or  more,  will  not  invalidate  at- 
tachment of  such  excess:  DrtseoII  v.  K«lly, 
6  O.  N.  P.  243,  4  0.  D.  <NJ*.)  124.   See  also 

A'niAOHUKtlT. 


(bb)   In  Actions  for  Necessaries. 

Ten  per  cent  of  a  debtor's  personal  earn- 
ings are  not  exempt  from  executioji  and  at>- 
tacbment  where  the  claim,  debt  or  demand 
for  iJie  payment  of  which  it  is  sought  to 
subject  them  is  for  necessaries  fumi^ed  to 
the  debtor,  his  wife  or  family  since  April  26, 
1898:  K.  B.  Co,  v.  Batie,  2  0.  C.  C.  (N.S.) 
368,  15  0.  C.  D.  482. 

An  attachment  issued  in  an  action  for 
necessaries  should  not  be  discharged  because 
the  plaintifT  has  failed  to  make  a  demand  in 
writing  for  the  excess  over  and  above  ninety 
per  cent,  of  the  personal  earnings  of  the 
debtor.  G.  0.,  S  10272:  K,  B.  Co,  v.  Batie, 
2  0.  C.  C.  (N.S.)  358,  15  O.  0.  D.  482.  Bee 
also  Attachmebt. 

G.  C,  8  10263,  subdivision  9,  providing 
that  of  earnings  exempt  from  attachmoit  be- 
fore a  juBtice,  ten  per  cent,  shall  not  be  ex- 
empt if  the  claim  is  for  necessaries,  does 
not  apply  to  a  person's  debt  for  his  mother's 
burial  expenaea.  "Neceasaries"  mealts  what 
is  required  for  the  support  of  a  living  per- 
son: Watkina  v.  ScMecter,  7  O.  N.  P.  42,  9 
0.  D.  (N.P.)  690. 

The  word  "neceaaarieB"  is  not  used  in  the 
Ohio  statutes  in  the  narrow  sense  of  articles 
which  are  indispensable,  but  it  includes  all 
articles  which  are  within  the  circumstances 
of  the  family  and  will  enable  them  to  live 
conveniently  uid  decently  according  to  the 
custom  of  those  among  whom  tb^  reside; 
and  under  this  construction  of  the  word  the 
water  heating"  apparatus  used  in  a  dwelling 
of  sufBcient  convenience  and  accommodation 
to  have  a  bath  room  and  tub  is  a  "neces- 
sity": Water  Beater  Co.  v.  Meckel,  9  0.  N. 
P.  (N.S.)  68L 
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Under  proceedings  in  aid  of  execution,  it 
may  b«  ^own  by  parol  evidence  that  the 
claim  npon  which  the  judgment  waa  rendered 
was  for  necessaries,  and  ten  per  cent,  of  the 
earnings  of  the  judj^ment  debtor  subjected 
to  the  payment  of  the  claim  of  the  judgment 
creditor:  Bioeet  t.  Bamum  A  Co.,  8  O.  C. 
C.  (N.S.)  108,  18  O.  a  D.  380. 

A  judgment  on  a  claim  for  neceaaaries  is 
a  debt  for  neceBsaries  to  satisfy  which  ten 
per  eent  of  the  debtor's  earnings  may  tie 
subjected:  Eaman  t.  Btrfler,  17  O.  C.  D.  712, 
3  O.  L.  R.  116;  Sweet  t.  Bamum,  8  O.  0.  C. 
(N.S.}  108,  18  0.  C.  D.  380. 

Where  a  claim  againat  the  bead  of  a 
family  for  necesaariea  baa  been  reduced  to  a 
judgment,  the  judgment  creditor  can  not 
enforce  the  payment  from  ten  per  cent,  of 
the  peraonal  earnings  of  the  debtor  on  the 
theory  that  bis  claim  is  still  for  necessaries. 
The  original  claim  is  merged  in  the  judg- 
ment: Salisbury  BwM,  16  O.  D.  (N.P.) 
684. 

Only  that  portion  above  ninety  per  cent, 
of  the  personal  earnings  of  the  debtor  is  sub- 
ject to  gamislunent  linder  G.  C,  ll^ll; 
and  if  there  be  more  than  one  creditor  whose 
claim  is  preferred  on  the  ground  of  neces- 
saries, BUch  creditors,  individually  or  collec- 
tively, can  not  sequester  more  than  ten  per 
cent,  of  such  eaminga  in  pavment  thereof: 
Bulla  v.  Kent,  15  O.  D.  (N.P.)  409,  £  O.  L. 
R.  340. 

Voluntary  payments  to  tfae  extent  of  ten 
per  cent,  after  the  same  are  garnisbeed  will 
not  protect  the  debtor  from  prior  garnish- 
ment by  another  creditor:  Walt  v.  Kant, 
16  O.  D.  (N.P.)  643,  2  0.  L.  R.  493. 

Voluntary  payments  to  the  extent  of  ten 
per  eeni  precludes  further  proceedings  pend- 
ing such  payments:  Bulla  t.  Kent,  15  O.  D. 
(N.P.)  409,  8  O.  L.  R.  840;  Backeti  v. 
Zuendel,  15  O.  D.  (N.P.y  498.  3  0.  L.  R.  47. 

An  action  in  attachment  or  in  aid  of  exe- 
cution can  not  be  maintained  to  recover  ten 
per  cent,  of  the  wages  of  a  married  man,  on 
a  bill  for  necessaries,  unless  a  written  de- 
mand is  flrst  made  upon  the  debtor  as  pro- 
vided in  O.  C,  1 10272,  as  amended,  94  v. 
376:  Freedman  v.  Sanaure,  12  0.  D.  (N.P.) 
438. 

Only  one  actually  furnishing  necessaries 
directly  to  a  wage  earner  is  entitled  to  the 
benefit  of  the  ten  per  cent,  statute;  and 
where  necessaries  are  sold  to  a  wage  earner 
by  a  broker,  an  action  in  attachment  does 
not  lie  for  ten  per  cent,  of  the  personal 
earnings  of  the  debtor:  Bchaap  v.  Flick,  14 
O.  N.  P.  (N.S.)  260. 

A  claim  for  woric  and  labor  in  shoeing  a 
horse,  used  by  its  owner  in  the  express  buai- 
ness,  is  not  a  claim  for  necessaries  within 
the  meaning  of  that  term  as  used  in  the 


code:  JffHuf  v.  Ifote,  14  O.  N.  P.  (N.S.) 
239. 

Unless  it  appear  that  a  judgment  ren- 
dered by  a  justice  of  the  peace  was  founded 
on  a  claim  for  necessaries,  the  defendant  is 
entitled  to  bis  earnings  for  personal  services 
within  three  months  next  preceding  the  ot- 
tering of  the  judgmmt:  Mtmd  v.  Mota,  14 
O.  N.  P.  (N.S.)  239. 

The  demand  in  writing  npon  a  debtor  for 
the  excess  over  and  above  ninety  per  cent,  of 
his  personal  earnings,  which  is  required  1^ 
O.  C,  1 10272.  may  be  made  by  registered 
letter,  if  such  letter  is  delivered  to  the 
debtor  personally  and  within  the  time  Hm< 
ited:  Oatrander      'Norria,  20  O.  0.  D.  643. 

The  requirement  tliat  a  demand  must  be 
made  in  writing  for  the  excess  over  and 
above  ninety  per  cent,  of  the  personal  earn- 
ings of  a  debtor,  has  no  application  to  a 
proceeding  brought  in  aid  of  execution  un- 
der G.  C,  1  10436:  Duffey  v.  ileardon,  70 
O.  8.  328,  IV  Longsdorfs  Notes,  974; 
Hopper  V.  QnHier,  14  0.  C.  C.  (N.S.)  619, 
23  O.  C.  D.  164;  Ammon  v.  Dclaney,  11  O. 
N.  P.  (N.S.)  674,  21  O.  D.  (N.P.)  251. 

The  provision  of  the  statute  that  one 
bringing  an  action  on  a  claim  for  necessaries 
should  first  make  a  demand  in  writing  upon 
the  debtor  for  the  excess  over  ninety  per 
cent,  of  his  original  earnings,  is  jurisdic- 
tional, and  when  this  requirCTient  has  not 
been  complied  with  the  attachment  should  be 
discharged:  Hughes  v.  Shields,  7  O.  C.  C. 
(N.S.)  84,  18  O.  C.  D.  206  [affirming  Hughe$ 
V.  Shields,  15  O.  D.  (N.P.)  286], 

A  demand  in  writing  upon  a  debtor  for 
necessaries,  for  the  excess  over  ninety  per 
cent,  of  his  personal  earnings,  is  a  necessary 
condition  to  the  issuing  of  an  order  for  at- 
tachment :  Xemit  T.  Vargo,  8  O.  C.  C. 
(N.S.)  97,  18  O.  C.  D.  516  [following 
Hughes  v.  Shields,  7  O.  C.  C.  (N.8.)  84,  18 
O.  C.  D.  206].   See  also  ArrAOQUKNT. 


(e)    Other  Questions. 

Pension  money  and  arrears  of  pension 
paid  by  the  United  States  to  the  guardian 
of  an  imbecile  pensioner  is  subject  to  judg- 
ment; Fulliciler  v.  WHaon,  6  0.  C.  C.  36,  3 
O.  C.  D.  338  [affirmed,  in  memorandum  opin- 
ion on  ground  stated  in  opinion  below:  Wil- 
son v.  Fulliciler,  52  O.  R.  623]. 

Under  the  act  of  1850  farming  utensils 
used  for  the  support  of  the  family  were 
exempt,  though  the  owner  was  not  a  farmer, 
as  his  threshing  machine,  clover  huller,  and 
wagon  to  haul  them,  used  on  the  grain  of 
others:  Muse  v.  Darrah,  2  Dec.  Rep.  604,  4 
W.  L.  M.  149. 

A  defendant  against  whom  an  attachment 
was  issued  and  judgment  rendered  in  a  jus- 
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Ueefn  eonxt,  Ii  entitled  to  let  up  his  elum 
for  exemption  In  an  action  of  interpleader 
filed  in  tiie  ■nperior  court  by  the  garnishee, 
who  has  been  ordered  by  the  justice  to  pay 
the  amount  into  his  court,  hut  has  not  com- 
plied with  the  order;  and  thia  is  true  not- 
withstanding no  claim  for  exemption  was 
made  in  the  juaUce*!  court :  Rempe  v. 
Raven*,  8  0.  N.  P.  613,  11  O.  D.  (N.P.)  684. 

Pension  money  is  not  exempt  from  lia- 
bility for  debts,  after  it  has  come  Into  the 
pensioner's  hands:  FutlwUer  v.  Infield,  6  O. 
C.  C.  36,  3  O.  C.  D.  338  [affirmed,  on  opin- 
ion below,  Infield  V.  Fullwiler,  62  O.  S.  623, 
32  Bull.  374]. 

A  debtor's  family  can  be  frugal  in  the  ex- 
penditure of  ordinary  and  reaeonable  allow- 
ances for  household  expennes  without  having 
their  savings  subject  to  the  payment  of  his 
creditors:  O'Bara  v.  Bell,  8  O.  N.  P.  (N5.) 
362,  20  O.  D.  (N-P.)  56. 

D.  SlLKcnoN. 

Selection  is  necessary  if  the  exemption  de- 
pends on  selection,  otherwise  the  officer  is 
not  a  trespasser.  If  the  debtor  is  present  he 
should  select  when  the  levy  is  made,  other- 
wise on  notice  given'  to  the  officer  in  a  rea- 
sonable time  uid  before  sale;  hence,  to  hold 
the  officer  for  trespass  for  levy  on  such 
property  the  plaintiff  must  prove  that  he 
had  claimed  it  as  exempt:  Froat  t.  Shaw, 
8  0.  8.  270,  n  Longsdorf's  Notes,  26. 

The  demand  of  articles  as  exempt  may  he 
made  after  levy  and  before  sale;  Muse  v. 
Damh,  2  Dec  Bep.  604,  4  W.  L.  M.  149. 
.The  selection  must  he  made  at  the  time 
of  levy.  If  taken  into  custody  by  the  officer 
it  is  too  late:  Donahue  v.  Steele,  1  Dec.  Bep. 
130,  2  W.  L.  J.  402. 

Demand  of  chattels  to  be  exempt  from  an 
attachment  before  a  justice  is  properly  made 
to  the  justice;  Kirk  v.  Stevenatm,  59  O.  S. 
556,  rV  Longsdorfs  Notes,  771. 

If  the  attachment  plaintiff  sues  the  gar- 
nishee to  recover  what  he  owed  to  an  orig- 
inal defendant,  if  the  latter  claims  to  have 
selected  it  as  exempt  from  execution  in  lieu 
of  homestead,  he  is  entitled  to  he  made  a 
party,  and  to  show  such  selection:  Chilicote 
V.  Conley,  36  O.  S.  545,  III  Ijongsdorf's 
Notes,  874.    See  also  Attachment. 

An  order  made  by  a  justice  of  the  peace 
in  proceedings  in  aid  of  execution,  that  a 
third  party,  who  appears  on  notice  for  that 
purpose  and  admits  an  indebtedness  to  the 
judgment  debtor,  shall  pay  into  court  the 
amount  of  such  indehtedneas  to  apply  on 
the  judgment,  is  a  Snal  order  reviewable 
on  error  at  the  suit  of  the  judgment  debtor, 
where  it  is  made  over  his  demand  that  the 
amount  so  due  him  is  exempt  under  the  laws 


of  Ohio:  Duffey  v.  Reardcn,  70  0.  S.  328, 
IV  LongsdorPs  Notes,  974.  See  also  Pbo- 
CEEDINOS  IN  Aid  of  ExECimoiT. 

Exemptions  dependent  on  selection  are 
personal  privileges,  hence,  on  a  creditor's 
action  to  compel  the  garnishee  to  pay  him 
the  amount  be  owed  the  original  debtor,  the 
garnishee  can  not  show  that  the  dd>tor  could 
have  held  the  unonnt  exonpt:  Conley  t. 
Chilcoie,  26  0.  S.  320,  TIT  LongsdorPs  Notes, 
232.    See  also  Attaorhe^t. 


E.  Waiveb  or  ExEHPnoir. 

Where  after  levy  on  a  horse  the  debtor 
demanded  the  exemptions  allowed  law, 
and  he  and  the  officer  sgree  on  a  time  and 
place  to  select  and  appraise  the  property  ex- 
empt, the  intentional  absence  of  the  debtor 
waives  his  right  to  select  the  horse  as  ex- 
empt: Butt  V.  Green,  29  0.  S.  667,  III  Loi^ 
dorf  s  Notes,  609. 

Exempt  property  can  be  ple^^  or  mort- 
gaged by  the  owner,  and  this  waives  the  ex< 
emption  as  to  such  incumbrance:  Froet  v. 
ShavD,  3  O.  8.  270,  n  Longsdorfa  Notes,  26. 

Action  for  sale  of  property  claimed  as  ex- 
empt is  waived  by  demanding  and  receiving 
the  surplus  after  satisfying  the  execution: 
Merry  v.  Walker,  2  Dec.  Rep.  308,  2  W.  L. 
M.  384. 

The  right  to  make  selection  of  property 
subject  to  exemption  may  be  waived:  Rempe 
V.  Ravena,  68  O.  S.  113,  IV  Longsdorf's 
Notes,  940. 

An  assignment  of  wages  or  salary  to  be 
earned  under  an  existing  employment  made 
in  good  faith  and  for  a  valuable  considera- 
tion, is  valid  where  the  relation  between  the 
employe  and  his  employer  is  such  that  the 
employe  may  be  reasonably  expected  to  earn 
the  wages  covered  by  the  contract,  and 
against  such  a  contract  a  claim  for  exemp- 
tion can  not  prevail:  Brooke  Co.,  v.  Tolman, 
6  O.  C.  C.  (N.S.)  137,  17  0.  C.  D.  321  [af- 
firmed, without  opinion,  Brooks  Co.  v.  Tol- 
man 74  O.  S.  427].   See  also  Sebvicis. 


F.  Exemptions  to  Certain  Occupations. 

A  person  who  lives  in  a  village,  and  culti- 
vates corn,  potatoes,  cabbage,  beans,  etc.,  on 
two  town  lots  containing  less  than  half  an 
acre  of  land,  is  not  one  "engaged  in  the  busi- 
ness of  agriculture"  within  the  meaning  of 

G.  C,  1  11726:  Dulgar  v.  Hartmeyer,  6  Dee. 
Rep.  763,  8  Am.  L.  Rec.  15;  Dulgar  v.  Bart- 
meyer,  7  Dec.  Rep.  642,  4  Bull.  540. 

A  "buggy"  is  not  included  in  the  term 
"wagon":  Dulgar  v.  Hartmeyer,  6  Dec.  Rep. 
763,  8  Am.  L.  Rec.  15;  Dulgar  v.  Hartmeyer, 
7  Dec.  Rep.  642,  4  Bull,  640. 
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A  horoe  of  any  value  ie  exempt  for  api- 
culture: Mungon  v.  Oashom,  1  Dec.  Rep. 
404,  8  W.  L.  J.  669. 

Where  a  man  engaged  in  agriculture  ab- 
sconds, his  wife  can  not  claim  his  horse, 
etc.,  as  exempt  under  G.  C,  8U726.  The 
privilege  is  personal  to  him:  Kelley  v.  Bar- 
nett,  36  Bull.  314  [affirmed,  without  opin- 
ion, Kelley  v.  Bamett,  55  0.  S.  662]. 

Being  in  the  military  service  of  the  United 
States  in  the  war,  entitling  a  person  under 
the  act  of  1861  to  have  his  property  exempt 
from  sale  is  a  privilege  which  must  be  as- 
serted by  him;  it  is  not  self-operating,  and 
is  waivable:  8ked  v.  Bedgley,  86  O.  8.  483. 

On  an  order  jof  sale  on  foreclosure,  before 
a  person  is  mustered  into  the  service,  a  sale 
and  confirmation  while  he  is  in  the  service 
is  not  void  but  voidable,  hence  not  collater- 
ally impeachable.  If  he  does  not  object 
until  after  sale,  confirmation,  and  possesBion 
taken,  his  remedy,  if  any,  is  by  a  direct  pro- 
ceeding to  have  the  sale  and  confirmation  set 
aside.  A  suit  for  an  account  and  to  redem 
does  not  lie;  8ked  v.  Bedgley,  86  O.  S.  483. 

The  exemption  of  tools  or  a  team  in  the 
act  of  1860  in  favor  of  one  not  the  owner  of 
a  homestead  are  to  be  restricted  to  tools  and 
team  used  for  the  support  of  family  t  Bur* 
gw  V.  Bventt,  9  0.  S.  425,  II  Longsdorfs 
Notes,  387. 

Fanning  ntetasils  used  for  support  of 
ftunily  are  exempt  though  the  owner  Is  not 
a  fanner,  as  his  threshing  maehin^  clover 
holler  and  wagon  to  haul  them,  used  on  the 
grain  of  others;  Muse  v.  Damh,  2  Dec.  Rep. 
604,  4  W.  L.  11  149. 

G.   Cuius  Aoainbt  Which  Exehftions 
Do  Not  Apflt. 

G.  C,  S  11729,  is  to  be  strictly  construed: 
Kelly  v.  Bines,  6  Dec.  Rep.  988,  9  Am.  L. 
Rec.  404. 

G.  C,  111729,  does  not  give  to  a  judgment 
creditor  any  greater  rights  against  mort- 
gaged land  than  against  other  land:  Bemee 
V.  Hamilton,  6  O.  C.  C.  487,  3  O.  C.  D.  660. 

Where  a  vendor  reduces  his  claim  for  bal- 
ance of  purchase  money  to  judgment,  and 
takes  the  goods  upon  execution,  there  is  a 
waiver  by  him  of  ownership,  by  virtue  of  a 
chattel  mortgage,  and  the  vendee  is  entitled 
to  a  homestead  exemption  out  of  such  prop- 
erty: State,  ex  rel.,  v.  Laoy,  18  O.  C.  C.  379, 
10  O.  C.  D.  111. 

Where  a  husband  and  wife  have  executed 
a  mortgage  and  a  judgment  is  afterwards 
recovered  against  the  husband,  the  ju(^- 
ment  creditor  can  not  have  the  property  sold 
against  the  wishes  of  the  mortgagee  for  the 
payment  of  the  mortgage  as  well  as  the 
judgmmt,  and  thus  prevent  the  allowance 


of  a  homestead:  Bertue  v.  HmnUUm,  6  0.  0. 
C.  487,  3  O.  0.  D,  650. 

The  exception  is,  not  of  an  amount  less 
than  one  hundred  dollars  of  a  claim,  but  of 
a  claim  less  than  one  hundred  dollars  for 
work  and  labor:  Kelly  v.  Hines,  6  Dec. 
Rep.  988,  9  Am.  L.  Rec.  404. 

In  an  action  under  the  act  of  April  18, 
1870  (67  V.  101),  for  injury  to  means  of 
support  in  consequence  of  intoxication,  which 
caused  death,  no  exemption  is  allowed.  (See 
G.  C,  8  6208):  Davia  v.  Justice,  31  0.  S. 
360,  III  Longsdorfs  Notes,  690. 

In  proceedings  against  a  boat  by  name 
the  owner  is  not  entitled  to  exemption  in 
lieu  of  homestead  because  the  boat  is  seised 
for  its  debt,  not  his,  and,  besides,  exemptions 
do  not  obtain  against  liens  created  the 
debtor  himself:  Johnson  v.  TTart^  27  O.  8. 
617,  III  Longsdorfs  Notes,  372. 

If  the  mortgagee  of  exempt  chattels  geta 
judgment  and  levy  on  them,  instead  of  fore- 
closing, the  debtor  can  not  claim  the  ex- 
emption: Frost  V.  Shaw,  3  O.  S.  270,  II 
Longsdorfs  Notes,  26  [followed  in  Colwell  v. 
Oarpert  15  0.  S.  279,  II  Longsdorfs  Notes, 
729]. 

If  the  mortgagee  of  exempt  chattels  gets 
judgment  and  levy  on  them,  instead  of  fore- 
closing, the  debtor's  wife  can  not  claim  the 
exempticm:  Higer  v.  Daumon,  9  Dee.  Rc^ 
827,  17  BulL  318. 

Tba,t  personal  judgment  and  execution,  in- 
stead of  foreclosure  of  a  real  estate  mort- 
gage, does  not  bu  dower  released  in  the 
mortgage,  see  Taylor  v.  fowler,  18  0.  667,  I 
longsdorfs  Notes,  862. 

H.  Set-off 

The  right  of  set  off  is  not  affected  by  the 
provisions  relating  to  exemptions:  Berhant 
V.  Baker,  72  0.  8.  250,  IV  Longsdorfs  Notes, 
1002. 

The  provisions  of  G.  C,  $11321,  that  when 
cross  demands  have  existed  between  persons 
under  such  circumstances  that  if  one  had 
brought  an  action  against  the  other,  a  set-off 
could  have  set  up,  and  that  the  two  demands 
must  be  deemed  compensated  so  far  as  they 
equal  each  other,  forbids  the  allowance  to 
one  of  the  demand  against  him  on  a  claim  of 
exemption,  even  though  such  claimant  may 
be  entitled  under  the  exemption  statutes  to 
hold  exempt  a  sum  equal  to  the  demand 
against  him:  Serhant  v.  Baker,  73  0.  S.  250, 
IV  Longsdorfs  Notes,  1002  [following 
Pierce  v.  Kepner,  52  O.  S.  615,  IV  Longs- 
dorfs Notes,  584].    See  also  Sct-opp. 

The  defendant's  right  of  set  off  can  be  de- 
feated by  a  claim  by  plaintiff  to  hold  that 
amount  exempt  from  execution:  Kejmer  v. 
Pierce,  6  O.  C.  C.  488,  3  O.  C.  D.  239  [af- 
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Brooks  V.  Tolman,  74  O.  8.  427,  IV  Longs- 
dorf'a  Notes,  1012]. 

XXV.  HOMESTEAD. 

A.  Dbfinition, 

Homestead  means  the  place  where  the  head 
of  the  family  resides.  It  is  the  home  of  the 
family  which  the  law  exempts  and  protecta. 
It  is  not  that  which  they  intend  to  make  their 
home,  but  it  is  that  which  actually  is  their 
home:  Stafford  T.  Smith,  11  Dec.  Rep.  884. 
30  Bull.  288. 


firmed,  without  (pinion,  Pieret  t.  Kepnw,  62 
O.  8.  616]. 

This  would  probably  not  apply  in  a  suit  for 
Mixing  and  selling  exanpt  proper^,  for,  other- 
wise a  creditor  would  defeat  the  debtor's  ex- 
emption: JTepner  t.  Pierce,  6  O.  0.  0.  488, 
3  O.  0.  D.  239. 

I.  AUMONT. 

Whether  ezemptiou  to  heads  of  families 
are  applicable  to  judgments  for  alimony, 
was  queried  but  not  decided:  Pancoat  v. 
State,  em  rvL,  15  0.  C.  C.  246,  8  O.  C.  D. 
646. 

An  award  of  alimony  in  gross  is  in  legal 
effect  a  judgment  collectible  by  execution, 
and  operating  per  se  as  a  lien  on  all  the  real 
estate  of  the  defendant  in  the  coun^:  Coff- 
man  t,  Finney,  65  O.  S.  61,  IV  Longsdorfa 
Notes,  880.  See  also  Dxvobce,  Auuont  Ann 
Cusnmr  or  Chuobxn. 

J.  AlTKAL. 

A  claim  for  exemption  in  an  appellate 
court  by  a  defendant  against  whom  attach- 
ment was  issued  and  judgment  rendered  in 
justice's  court  should  be  allowed:  Bempe  v. 
Jtownt,  8  0.  K.  P.  613,  II  O.  D.  (NJ.)  684. 

K.  Law  Contbollzhg. 

The  law  in  force  when  the  debt  was  con- 
tracted and  not  thai  when  the  suit  is  brought, 
governs  exemptions:  Kelly  T.  Duffy,  31  O.  S. 
437,  III  LoBgsdorrs  Notes,  596;  Curtis  v. 
Selbjf,  1  0.  C.  C.  40,  1  O.  C.  D.  26;  Muse  v. 
Darrah,  2  Dec  Rep,  604,  4  W.  L.  M.  149. 

In  a  bankruptcy  proceeding  the  state  stat- 
utes determine  the  amount  and  character  of 
the  exemptions  and  to  whom  they  are  to  be 
allowed,  but  the  bankruptcy  act,  together 
with  file  rules  of  practice  laid  down  by  the 
supreme  court  controls  as  to  the  manner  of 
the  selection  of  the  exempted  property:  In  re 
MeOUntoek,  15  O.  F.  D.  68,  13  Am.  Bank. 
Bep.  606. 

A  foreign  state's  exonption  laws  will  not 
be  applied  here:  Jaooby  v.  Doteon,  6  O.  N.  F. 
282,  7  O.  D.  (NJ.)  412. 

Property  exempt  only  when  selected  is  sub- 
ject to  levy  and  sale  until  sdeetltm.  There 
is  no  presumption  at  law  that  the  debtor  has 
selected  or  will  claim  ai^  particular  item  of 
personal  property,  in  lieu  of  homestead,  even 
though  he  owns  no  other:  Carpenter  T.  War- 
ner, 38  O.  8.  416,  m  Ixmgsdorfs  Notes,  9S0. 
See  a.  a,  1 11788. 

A  claim  for  exemption  can  not  prerail 
against  an  assignment  of  unearned  wages: 
Brooks  T.  Tolman,  6  0.  C.  C.  (N.S.)  137,  17 
O.  C  D.  821   [affirmed,  without  opiiUon, 


B.  Scope  and  Pubposb. 

The  object  of  0.  C,  S  11730,  is  not  to  pro- 
tect the  debtor  but  to  protect  his  family:  In 
re  Talbott,  14  0.  F.  D.  466. 

The  purpose  of  G.  0.,  S  11734,  exempting 
from  execution  a  homestead  not  exceeding  in 
value  $1,000,  is  to  save  imfortunate  debtors 
who  have  families  a  place  where  they  may 
live.  It  is  as  well  subserved  to  one  holding  a 
life  estate  in  the  whole  property  by  setting 
off  an  amount,  the  fee  simple  title  to  which 
ia  worth  $1,000,  as  it  would  be  if  the  debtor 
owned  a  fee  simple  in  the  property.  In 
neither  case  could  any  ben^t  be  derived  by 
the  debtor  beyond  his  own  life;  Kerne  T. 
Linden,  3  0.  C.  C.  (N.S.)  37,  13  O.  C.  D.  162. 

G.  C,  1  11738,  applies  only  to  homesteads 
in  Ohio  occupied  by  residents:  CaotpbeU  T. 
Bennington,  4  O.  C.  a  (N.S.)  447,  16  O. 
C.  D.  239. 

The  homestead  laws  being  designed  for  tike 
benefit  of  the  debtor,  should  be  so  construed 
as  to  effectuate  and  not  to  thwart  its  object 
and  policy:  In  re  Assignment  of  Bell,  12  0. 
C.  D.  731. 

These  statutes  should  be  liberally  con- 
strued in  favor  of  the  claimant:  Sews  v. 
Hanks,  14  O.  S.  298,  II  Longadorf's  Notes, 
657;  McConviUe  V.  Lee,  31  O.  S.  447,  III 
Longsdorf's  Notes,  596;  Dittey  T.  Ellifritn, 
8  O.  C.  C.  278,  4  O.  C.  D.  465. 

An  increase  in  the  amount  of  the  exemp- 
tion by  change  of  statute  does  not  affect  debts 
contracted  before  its  passage:  Kelly  y,  Duffy, 
31  0.  S.  437,  ni  Longsdorfs  Notes,  696; 
Muse  V.  Darrah,  2  Dee.  Bep^  604,  4  W.  L.  M. 
149. 

The  exonptlon  in  force  when  the  d^  was 
contracted  goTcms.  An  increase  oiaeted 
after  decree  of  foreclosure  of  a  mortgage  in 
which  the  wife  did  not  join  csn  not  avail 
her:  CurUa  T.  Selby,  1  O.  C.  C.  40,  1  O. 
C.  D.  26. 

If  a  homestead  right  existing  when  a  judg- 
ment was  rendered  can  be  repealed  a  repeal- 
ing statute  will  not  be  construed  retrospec- 
tively in  case  of  doubt:  Allen  T.  RueaeU,  SO 
O.  S.  336,  III  Longsdorfs  Notes,  1082. 
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0.  Who  Is  Entitlbd  to  Houbstbu). 

1.  Husband  and  Wife  Living  Together. 

A  buBband  and  wife  are  to  be  regarded 
ae  living  together  unless  separated  judicially 
or  by  agreement:  Diitey  v.  Ellifritz,  8  0.  C. 
C.  278,  4  O.  C.  B.  465. 

Tbe  clause,  "husband  and  wife  living  to- 
getber,"  can  not  be  construed  to  mean  bus- 
band  and  wife  living  permanently  separate 
and  apart:  Banking  Co.  V.  Huffman,  I  O. 
N.  P.  (N.S.)  349,  14  O.  D.  (N.P.)  225. 

Where  a  husband  absconds  to  parts  un- 
known, to  avoid  creditors  or  a  criminal  prose- 
ention,  leaving  hia.  family  at  the  residence, 
they  are  still  living  togetbrr  in  tbe  eye  of 
the  law,  and  he  is  still  presumably  a  resi- 
dent of  tbe  state  until  it  ia  shown  that  he 
baa  selected  another  home,  and  lias  aban- 
doned the  homestead;  therefore  the  wife  may 
claim  homestead  in  the  property  as  against 
his  creditors:  Dittej/  T.  Ellifritz,  8  0.  C.  C. 
278,  4  0.  G.  D.  46S. 

A  wife  living  separate,  under  a  decree 
awarding  her  alimony  and  custody  of  a  child, 
is  not  entitled  to  exemption  in  lieu  of  a  home- 
stead on  sale  of  his  property  under  liois. 
O.  C,  S  11737,  is  to  be  eonatmed  with  G.  C, 
1 11730:  Lugaver  r.  Weitgerher,  0  Dee.  Rep. 
468,  13  Bull.  637,  see  Banking  Co.  V.  Buff- 
man,  1  0.  N.  P.  (N.S.)  349,  14  0.  D.  (N.P.) 
226. 

A  wife  living  separate  from  her  huaband 

and  not  on  the  property  can  not  claim  ex- 
emption in  lieu,  out  of  the  proceeds,  against 
judgments  against  him,  he  not  claiming  tbe 
exemption:  Brewing  Co.  v.  Weatmeier,  4  0. 
C.  C.  296,  2  O.  C.  D.  556. 

A  wife  separated  from  her  husband  by  go- 
ing with  her  children  to  another  part  of  the 
state  three  months  before,  and  now  claiming, 
as  against  his  mortgage,  a  homestead  in  tbe 
premises  he  occupies  with  hie  children  by  a 
former  marriage,  has  the  burden  of  showing 
that  her  removal  was  with  the  intention  of 
returning:  Elliott  v.  Plattor,  43  O.  S.  198, 
TV  Longsdorf'B  Notes,  159. 

The  mere  fact  that  a  debtor  is  married  and 
has  children  does  not  entitle  him  to  the  ex- 
emption: Beitz  V.  Schueller,  7  O.  N.  P.  619, 
8  0.  D.  i^.t.)  674;  Beitz  v.  Schueller,  35 
Bull.  358. 

The  marriage  of  a  debtor  previous  to  the 
day  of  sale,  but  after  the  time  of  levy,  does 
not  entitle  him  to  a  homestead:  Nicson  v. 
yanrfyfee,  2  O.  C.  C.  63.  1  0.  C.  D.  3(i4  [eitiii;.', 
Selders  v.  Lane,  40  O.  S.  345,  IV  Longadorf's 
Notes,  30,  and  Wildermuth  v.  Koenig,  41 
O.  S.  180,  IV  Lonfisdorf's  Notes.  571- 

If  a  party  marries  after  executing  a  mort- 
gage he  is  not  entitled  to  a  homestead :  Wtl- 
aon  T.  Seott,  20  0.  S.  636,  III  LongsdorPs 
Notes,  506. 


A  husband  and  wife  are  not  both  entitled  to 
a  homestead  exemption:  Dtcinell  v.  Edwards, 
23  O.  S.  603,  111  Longadorf's  Notes,  149  j 
Lippelman  v.  Boning,  7  Dec.  Bep.  450,  3 
Bull.  296. 

A  husband  and  wife  who  are  co-partnera 
are  not  entitled,  either  jointly  or  severally, 
to  exemption  out  of  the  firm  assets:  Ault- 
man  v.  M'Haon,  65  O.  S.  136,  IV  Longsdorf  s 
Notes,  655. 

The  wife  may  make  the  claim  for  home- 
stead exemption:  Kelly  v.  Duffy,  31  O.  S. 
437,  III  Longsdorf'B  Notes,  696. 

Tlie  exemption  in  Heu  of  homestead  re- 
served to  the  bead  of  a  family  may  be  claimed 
by  the  debtor's  wife:  Regan  v.  Zteb,  28  O.  S. 
483,  III  Longadorf's  Notes,  416;  McConvUle 
v.  Lee,  31  0.  S.  447,  III  Longadorf's  Notes, 
596. 

Tbe  wife  can  not  select  property  exempt, 
in  lieu  of  homestead,  who-e  the  debtor  him- 
self could  not:  ffones  T.  Tiffany^  26  O.  S. 
640,  UI  Longadorf's  Notes,  261;  Oibson  T. 
Mundell,  29  0.  b.  623,  lU  Longsdorf's  Notes, 
494. 

A  court  is  not  precluded  from  holding  that 
a  husband  and  wife  are  "living  together" 
within  the  meaning  of  the  homestead  exemp< 
tion  statute,  by  the  fact  that  following  his 
assignment  for  the  benefit  of  creditors  the 
husband  became  unable  -to  support  his  wife 
and  even  bis  whereabouts  are  now  unknown 
to  her,  where  she  expresses  confidence  that 
be  wiU  return  to  her  aa  soon  as  he  is  able 
to  provide  for  her  support:  Aasignment  of 
Daviea,  13  O.  N.  P.  (N.S.)  106. 

2.  Widow. 

A  widow  without  a  family  may  claim  a 
homestead  exemption  under  G.  C,  {  11780. 
The  punctuation  as  it  was  at  the  time  of  this 
decision  must  be  disregarded:  Allen  T.  Rut- 
sell,  30  O.  S.  336,  III  Longadorf's  Notes,  1032. 

A  widow  is  entitled  to  a  homestead  in  ad- 
dition to  dower:  Wehrle  v.  Wehrle,  39  O.  S. 
365,  III  Longsdorf'B  Notes,  1036.  See  G.  0., 
S  11740. 

G.  C,  $  11730,  does  not  authorize  the  as- 
signment of  a  homestead  to  a  widow  in  tbe 
lands  belonging  to  her  deceased  husband  at 
tbe  time  of  his  death;  tbe  only  right  in  a 
homestead  in  such  lands  is  created  by  O.  0., 
§  11732:  Taylor  v.  Thorn,  20  O.  S.  690,  III 
Longsdorf'B  Notes,  499. 

A  widow,  not  the  owner  of  a  homestead, 
and  not  having  in  good  faith  the  care  and 
maintenance  of  any  minor  child  or  children 
of  a  deceased  relation,  is  not  entitled  to  hold 
property  exempt  from  levy  and  sale:  Brown 
V.  Parhafn,  1  0.  a  C.  (N.S.)  802,  4  O.  0.  0. 
<N.8.}  344,  16  O.  C.  D.  640  [explaining 
Wentzel  T.  Hays,  16  O.  0.  C.  110,  8  O.  0.  D. 
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756,  affirmed,  vithout  opinion.  Brown  T.  Par- 
ham,  71  0.  S.  516]. 

The  correctness  of  this  view  was  doubted 
in  Bentzel  v.  Ooodwin,  14  O.  C.  C.  (N.8.) 
66.  22  O.  C.  D.  244,  but  the  affirmance  by 
the  snprone  court  was  regarded  as  oouclu- 
sive. 

A  divorced  woman  is  not  a  "widow"  within 
contemplation  of  the  statute  allowing  home- 
stead exemption  to  insolvent  debtors  with 
families  or  other  dependents:  In  re  Assign- 
ment Aahbaugh,  4  0.  K.  P.  (K.S.)  631,  62 
Bull.  73  [affirmed,  without  opinion]. 

Under  O.  C,  1  11737,  a  widow  is  entitled 
to  an  allowance  in  lieu  of  homestead  as  well 
as  the  wife  if  the  husband  is  living.  Said 
section  should  be  construed  in  connection 
with  the  provisions  of  cognate  sections :  Bank 
T.  StoughtM,  18  O.  D.  (N.P.)  633,  6  O.  L. 
B.  613. 

When  one  dies  intestate  leaving  a  widow, 
who  having  separated  from  him,  is  perma- 
nently residing  elsewhere,  and  the  property 
on  which  he  resided  is  brought  to  sale  for  the 
payment  of  a  mortgage  lien  thereoo  and  for 
the  payment  of  his  debts,  she  is  not  entitled 
to  an  allowance  out  of  the  proceeds  in  lieu 
of  homestead,  the  widow's  right  in  that 
r^rd  being  fixed  by  G.  C,  8  11732,  which 
confines  the  right  to  "a  widow  composing  a 
part  of  the  decedent's  family  at  the  time  of 
his  death":  Nichoh  T.  French,  83  O.  S.  162 
[approving  and  following  Elliott  v.  Plattor, 
43  O.  S.  198,  IV  Loogsdorf's  Notes,  159]. 


8.  Widower. 

A  widower  with  no  other  family  than  an 
unmarried  daughter  over  the  age  of  minority, 
living  with  him,  is  entitled  to  the  exemp- 
tion: Boettger  T.  FUcher,  8  Dec  Rep.  776, 
9  BnU.  337. 

A  divorced  man  living  with  an  unmarried 
minor  son,  is  a  widower  within  the  meaning 
of  O.  C.  11 11780,  11738,  and  is  entitled  to 
the  homestead  exemptions  therein  provided: 
KutMe  V.  H«€9er,  6  0.  K.  P.  401,  5  O.  D. 
(N.F.)  422. 

A  husband  living  with  minor  children,  al- 
though not  living  with  his  wife,  is  entitled 
to  homestead  provisions:  Weber  T.  B^er,  14 
O.  C.  O.  277,  7  O.  C.  D.  381. 

A  stepchild  who  has  not  been  declared  by 
the  probate  court,  under  G.  C.,  Si  8026,  8029, 
to  be  to  all  legal  intents  and  purposes  the 
child  of  its  stepfather  is  not  the  child  of 
such  stepfa&er  within  tiie  meaning  of  the 
act  provided  for  exemption  in  lieu  of  home- 
stead: Krafi  v.  Wolf,  3  0.  N.  P.  (N.S.)  105, 
IS  0.  D.  (N.P.)  564. 


4.   Family  of  Decedent. 

The  finding  in  an  order  to  sell  real  estate 
upon  petition  by  an  administrator  making 
the  heir,  mortgagees  of  deceased,  and  persons 
claiming  liens  as  judgment  creditors  of  the 
heir,  parties,  that  such  creditors  of  the  heir 
had  a  lien  on  his  interest  by  virtue  of  the 
levy  of  executions  after  tne  death  of  the 
ancestor,  is  not  a  bar  to  an  allowance  in  lieu 
of  a  homestead  under  G.  C,  8  11738,  if  at 
the  time  the  sale  is  made  and  proceeds  dis- 
tributed, he,  by  reason  of  changed  circum- 
stances, is  entitled  to  the  exemption  although 
at  the  time  the  order  of  sale  was  made  he 
was  unmarried  and  not  entitled  to  the  ex- 
emption: Simons  v.  Moore,  3  O.  C.  0.  (N.S.) 
178,  13  O.  C.  D.  11;  citing,  Niekaue  v. 
Foul,  43  O.  S.  63,  IV  Longsdorf's  Notes,  147; 
Mortlejf  V.  Flanagan,  38  O.  S.  401,  III 
Longsdorfs  Notes,  978. 

5.  Non-reaidentt. 

G.  C,  S  11734,  providing  for  the  exemption 
of  a  homestead  not  exceeding  $1,000  in  value 
to  the  execution  debtor,  applies  only  to  a 
homestead  situated  within  Ohio,  and  which 
is  occupied  by  persons  living  in  the  state: 
Campbell  v.  Bennington,  4  O.  C.  C.  (N.S,) 
447,  16  O.  C.  D.  239. 

A  nonresident  of  Ohio  is  not  entitled  to 
select  and  have  set  off  to  him  $500  in  lieu 
of  a  homestead  under  G.  C,  1  11738.  The 
exemption  is  created  only  in  favor  of  resi- 
dents of  the  state:  Campbell  v.  Bennington, 
4  O.  C.  C.  (N.S.)  447,  16  O.  0.  D.  239. 

One  who  is  the  head  of  a  family  continues 
to  be  a  resident  of  the  state  within  the  mean- 
ing of  the  attachment  laws,  and  is  entitled 
to  exemptions  in  lieu  of  homestead  so  long 
as  he  and  his  family  are  here,  without  r^ard 
to  the  fact  that  he  is  preparing  to  remove 
with  his  family  from  the  state  mnd  la  on 
the  eve  of  so  doing:  Rancourt  v.  Hahn,  10 
O.  C.  0.  (N.S.)  313,  20  O.  C.  D.  245. 

D.  NATcna  or  Hohxstxad. 

1.   What  Eetate  Oonatitutes  Bomeatead. 

A  tenancy  for  one  year  is  not  treated  as  a 
homestead  so  as  to  defeat  the  exemption  of 
personalty  in  lieu  of  homestead:  Colwell  t. 
Carper,  IS  O.  8.  270,  II  Longsdorfs  Notes, 

729. 

Where  land  is  contracted  for,  yet  purchase 
price  is  not  fully  paid  nor  a  deed  given,  the 
purchaser  is  not  the  owner  of  a  homestead 
in  that  land:  Bohinett  v.  Dogle,  2  Dec.  Bep. 
301,  2  W.  L.  M.  686. 

A  life  estate  may  constitute  a  homestead: 
atalep  T.  Wooleg,  8  O.  C.  C.  36,  4  0.  C.  D. 
660. 
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A  tenancy  of  a  house,  stable  and  parcel 
of  land,  for  a  aingle  year,  where  the  tenant 
does  not  claim  the  same  as  a  homeatead,  is 
not  an  ownership  of  a  homestead  within  the 
meaning  of  G.  C,  i  11731,  so  as  to  deprive 
the  holder  of  the  benefit  of  the  exemption 
from  execution,  under  the  provisions  of  the 
act  of  May  23,  1860,  of  personal  property 
not  exceeding  three  hundred  dollars  in  value, 
in  addition  to  articles  of  property  specially 
exempt:  Oolujell  T.  Carper,  16  O.  8.  279,  II 
Longadorf's  Notes,  729.  The  owner  of  life 
estate  in  property  is  the  owner  of  a  home- 
stead: BtaUy  T.  Wooley,  8  0.  C.  C.  36,  4 
O.  C.  D.  560. 

The  purpose  of  G.  0.,  1 11734,  providing 
for  homestead  exemption  not  exceeding  in 
value  $1,000,  is  as  well  aubserred  to  one 
holding  a  life  estate  in  the  whole  proper^ 
by  setting  off  an  amount  the  fee  simple  title 
to  which  ifl  worUi  |1,000,  as  it  would  be  if 
the  dditor  owned  a  fee  aimple  in  tiie  prop* 
erty.  In  neither  ease  could  any  bentft  be 
derived  by  the  debtor  beyond  his  own  life: 
Kema  Y.  Linden,  3  O.  C.  0.  (N^.)  37,  18 
O.  a  D.  162. 

The  owner  of  m  life  estate  in  lands  occu- 
pied by  him  as  a  residence,  who  conveys  to 
a  creditor,  with  an  agreement  for  reconvey- 
anee  on  payment  is  the  owner  of  homestead, 
for  this  is  merefy  a  mortgage:  Biddmger  v. 
Pratt,  60  O.  8.  719,  IV  Longsdorf's  Notes, 
526. 

The  possessor  of  a  life  estate  is  the  owner 
of  a  homestead,  though  the  instrument 
(called  here  a  lease)  conveying  it  provides 
for  forfeiture  if  it  is  sold  on  execution 
against  him.  .He  is  none  the  less  an  owner: 
Staley  v.  Woolley,  8  O.  C.  0.  35,  4  0.  C.  D. 
560. 

A  life  tenant  can  not,  by  disclaiming  to 
hold  it  as  homestead,  claim  personalty  in 
lieu  of  homestead,  but  his  acts  of  possession 
and  use  as  a  homestead  will  override  the  dis- 
claimer: Btaley  v.  tVooUey,  8  0.  C.  0.  85,  4 
O.  C.  D.  550. 

One  who  has  sold  the  property,  stipulating 
for  a  right  of  repurchase  within  three  years, 
and  still  occupies  it,  is  not  the  owner  of  a 
homestead:  McConville  v.  Lee,  81  0.  S.  447, 
III  Longedorfa  Notes,  596. 

One  who  lives  on  land  contracted  for,  a 
deed  to  be  given  when  the  balance  is  paid, 
is  not  the  owner  of  a  homestead,  so  as  to 
preclude  other  exemptions,  because  a  home' 
stead  is  only  on  lands  about  to  be  levied  on, 
and  such  eqaify  is  not  subject  to  levy. 
Donbtless  a  creditor,  by  levying,  would  be 
estopped  to  deny  sufficient  title  to  support 
a  homestead  if  demanded:  Bobinett  V.  Doyle, 
2  Dec.  Kep.  391,  2  W.  L.  M.  686. 

Incumbranees  on  the  homestead  in  excess 
of  its  Tftloe  and  overdue  do  not  entitle  the 


owner  to  $500  out  of  chattels  in  lieu  of  home- 
stead. The  claimant  is  still  the  owner  of  a 
homestead.  Tbe  sheriff  does  not  have  the 
duty  of  ascertaining  incumbrances  on  the 
realty:  Bartram  v.  McCraoken,  41  O.  8.  877, 
IV  Longadorf's  Notes,  67. 

That  a  foreclosure  of  one  of  the  mortgages 
is  pending,  no  decree  having  yet  been  takai, 
makes  no  difference:  Olding  V.  Kemker,  9  Dec. 
Rep.  601,  15  Bull  310. 

An  execution  debtor  is  not  the  owner  Of 
a  homestead  where  a  decree  of  foreclosure 
of  the  homestead  was  made  before  levy  on  the 
chattels,  and  it  was  sold  before  their  sale, 
though  the  sale  was  not  confirmed.  The 
sheriff's  deed  relates  back  to  the  day  of 
sale.  Hence  he  can  claim  on  tbe  chattels 
in  lieu  of  homestead:  Carter  v.  Ross,  8  0. 
C.  C.  139,  4  0.  C.  D.  333. 

If  the  homestead  is  sold  to  pay  incom- 
branoes,  the  d^tor  may  claim  tbe  $500  in 
lim  out  of  the  surplus  proceeds  of  oiher 
lands;  for  the  right  thereto  d^eods  on  the 
facts,  as  of  the  time  the  surplus  arises,  and 
there  was  no  homestead  at  that  timei  Kia- 
kaua  T.  Fwl,  43  O.  8.  63,  IV  Longsdorf's 
Notes,  147. 

Where  F  owned  two  mortgaged  tracts,  and 
lived  (m  (me  as  a  homestead,  and  both  were 
ordered  sold  to  satisfy  a  judgment,  and  she 
demanded  $600  in  lieu,  claiming  that  the 
mortgages  precluded  homestead  by  metes  and 
bounds,  a&d  the  homestead  bact  was  sold 
first,  but  its  surplus,  after  paying  the  prior 
liens,  did  not  satisfy  F's  demand,  but  there 
was  a  surplus  from  the  sale  of  the  other 
tract,  it  was  held  the  first  sale  having  di- 
vested her  of  homestead,  she  became  entitled 
in  lieu  out  of  the  surplus  of  subsequent  sales, 
for  she  had  no  homestead  when  such  surplus 
arose:  Nieham  v.  Foul,  43  O.  S.  63,  IV 
Longsdorfs  Notes,  147. 

2.   When  Homestead  May  Be  Sequired. 

A  homestead  may  be  acquired  at  any  time 
before  levy,  although  the  land  was  not  so 
occupied  at  the  time  of  the  judgment:  WU- 
dermuth  v.  Koenig,  41  0.  8.  180,  IV  Longa- 
dorf's Noted,  57. 

In  October,  1877,  the  judgment  of  W 
against  K,  became  a  lien  upon  K's  real  estate. 
In  June,  1878,  K  occupied  said  property  as 
a  family  homestead.  It  was  held  that  un- 
der an  order  for  sale,  issued  in  January, 
1879,  K  was  entitled  to  an  assignment  of  a 
homestead  in  such  property:  WildernMtth  r. 
Koenig,  41  0.  S.  180,  IV  Longsdorfs  Notes  67. 

3.   Bow  Eomeatead  May  Be  Lost. 

A  homestead  may  be  lost  by  neglect  m  re- 
fusal to  claim  it  or  by  abandonment:  Cooper 
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V.  Coopw,  24  O.  8.  488,  III  Longsdorf's  Notes, 
188;  Jack»m  v.  Reid,  32  O.  S.  443,  HI  Longs- 
dorf's Notes,  642;  MoComb  Y.  Tkompaon,  42 
O.  8.  139,  IT  Longsdorfs  Notes.  98. 

A  homestead  may  be  lost  by  a  sale  of  .the 
bomutaad  property:  MeComb  T.  Thompson, 
4S  O.  S.  189.  IV  Ltngsdorfs  Notes.  98;  Blank 
T.  Altmau,  19  O.  C  C.  635.  10  0.  C.  D.  636. 

A  homestead  may  be  lost  by  a  removal 
from  the  state  vithout  an  intent  to  return: 
Btewart  T.  Boyd,  6  Sec.  Bep.  973,  9  Am.  h. 
Aee.  364. 

A  homestead  may  be  lost  by  a  removal  into 
another  house  owned  by  the  debtor:  Hiehaus 
T.  Foul,  43  0.  8.  63.  IV  Longsdorf's  Notes. 
147. 

Where  a  husband  and  wife  join  in  a  mort- 
gage, theii  homestead  is  lost  as  against  the 
mortgage,  even  if  tiie  mortgage  is  defective: 
Van  ThomHey  V.  Petm,  26  0.  8.  471,  HI 
Longsdorfs  Notes.  S20;  Tinvmmnan  t.  Bow- 
eU,  2  O.  G.  G.  87,  1  0.  C.  D.  342. 

A  homestead  may  be  lost  by  liens  created 
1^  the  act  of  a  debtor  before  the  property  is 
used  as  a  homestead:  Wtldermuth  v.  Komig, 
41  O.  8.  180.  IV  Longsdorfs  Notes.  67. 

A  homestead  is  not  lost  by  leasing  the 
property,  when  the  debtor  goes  to  another 
county  for  temporary  purposes:  "Wetz  v. 
Beard,  12  O.  S.  431.  II  Longsdorfs  Notes, 
574. 

A  homestead  is  not  lost  by  a  temporary 
absence  with  intent  to  return:  Jackson  T. 
Reid,  32  O.  8.  448.  UI  Longsdorfs  Notes, 
642. 

A  homestead  Is  not  lost  by  a  temporary 
absence  with  intent  to  return  as  when  a 
party  moved  to  a  place  where  he  bad  work 
by  the  month  for  the  present:  Bolntea  T. 
Book,  1  O.  N.  P.  68.  1  O,  D.  (N.P.)  665. 

A  homestead  is  not  lost  by  a  ronoral  con- 
sequent on  the  destruction  of  tbe  honse  by 
fire  without  intending  to  rebuild:  Kelly  V. 
I>u#y,  31  O.  8.  487.  HI  Longsdorfs  Notes, 
596. 

A  homestead  is  not  lost  where  the  debtor 
has  to  give  up  possession  by  reason  of  a  fore- 
closure sale:  Holmea  T.  Book,  I  O.  N.  P.  68, 
1  O.  D,  (NJ*.)  665. 

A  homestead  is  still  allowed,  after  a  fraud- 
ulent conveyance  lias  been  set  aside,  in  the 
property  which  the  debtor  attempted  to  con- 
vey: BiUs  V.  Bills,  41  O.  S.  206,  IV  Longs- 
dorfs Notes,  67. 

A  judgment  debtor  contracting  to  sell  his 
homestead  docs  not  lose  his  right  to  his  ex- 
emption in  lieu  of  homestead  because  of  a 
judgment  obtained  and  execution  issued  be- 
fore the  execution  of  the  deed:  Warns  T. 
Reeok,  8  O.  0.  0.  (N.&)  401.  18  0.  C  D. 
786. 

8-e 


4.   When  Homutead  May  Be  Olaimad. 

The  proper  time  for  the  assertion  of  the 
debtor's  claim  of  exemption  is  when  the  offi- 
cer is  about  to  execute  the  writ  of  execution 
or  order  of  sale:  fiears  T.  Hanka,  14  O.  8. 
298,  II  Longsdorfs  Notes,  6S7. 

An  assignor  for  creditors,  reserving  enmp- 
tions  where  the  property  is  subject  to  chattel 
mortgages,  and  hence,  there  is  no  surplus 
existing  until  after  sale,  is  in  time  if  he  de- 
mands his  exemption  a  reasonable  time  after 
sale  (6.  C,  S  11111] :  In  re  Bramer,  3  O. 
N.  P.  12,  4  0.  D.  (N.P.)  80. 

The  fact  that  the  wife  of  an  assignor  pos- 
sessed a  homestead  at  the  time  the  assign- 
ment was  made,  which  she  was  compelled 
by  financial  stress  to  abandon  pending  the 
proceedings  in  the  assignment,  does  not  bar 
the  husband  from  asserting  a  claim  for  home- 
stead exemption  subsequent  to  such  abandon- 
ment and  before  distribution:  In  re  Daviea, 
10  O.  N.  P.  (N3.)  206,  66  BuU.  860. 

6.   Effeot  of  Homestead. 

A  judgment  lien  which  has  attached  does 
not  become  lost  or  removed  from  that  part 
of  the  real  estate  thereafter  set  off  as  a  fam- 
ily homestead  by  the  assignment  and  use  of 
such  homestead:  McComb  v.  Thompson,  42 
O.  S.  139,  IV  Longsdorf's  Notes,  98. 

In  an  action  to  subject  lands  fraudulently 
transferred,  to  the  payment  of  a  judgment, 
an  answer  by  the  judgment  debtor  that  he 
is  a  resident  of  Ohio,  the  head  of  a  family 
and  entitled  to  hold  tbe  premises  as  a  home- 
stead is  no  defense:  Roig  v.  Bchults,  42  0.  S. 
165,  IV  Longsdorfs  Notes,  101. 

A  homestead  is  subject  to  judgment  or 
execution  lien  before  and  after  the  same  is 
demanded  and  set  off  to  the  debtor :  UcComb 
V.  Thompson,  42  0.  S.  139,  IV  Longsdorf's 
Notes,  98;  Roig  v.  Bchults,  42  O.  S.  165,  IV 
Longsdorfs  Notes,  101. 

Occupation  of  premises  as  a  homestead 
after  a  judgment  lien  has  attached,  before 
it  was  about  to  be  levied  on  or  seized  under 
an  order  of  sale,  is  superior  to  the  lien  of 
tbe  judgment:  Wildermuth  v.  Koenig,  41  O. 
S.  180,  IV  Longsdorf's  Notes,  57;  HM  v. 
Myers,  46  0.  8.  183,  IV  Longsdorfs  Notes, 
318. 

6.   Mortgaged  Realty. 

A  wife  is  not  entitled  to  a  homestead  in 
mortgaged  non-homestead  land,  even  if  she 
did  not  join  in  the  mortgage:  Oibaon  T.  ifun. 
deU,  29  O.  8.  623,  III  Longsdorfs  Notes,  494. 

A  wife  is  entitled  to  a  homestead  in  her 
busband's  mortgaged  property,  she  not  hav- 
ing joined  in  the  morlgage,  and  the  mortgage 
being  executed  after  marriage:  Murdook  v. 
Welch,  6  Deo.  Sep.  836.  8  Am.  L.  Rec  411; 
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CwUa  T.  Selby,  1  0.  C.  C.  40,  1  O.  C.  D. 
26;  G.  C.  {  11739. 

A  wife  is  not  entitled  to  a  homestead  in 
her  husband'B  mortgaged  property  if  the 
mortgage  was  executed  before  marriage :  Wtl- 
aon  T.  8oou,  29  0.  S.  636,  III  Longsdorf'a 
Notes.  606. 

A  wife  can  claim  the  exemption  where 
the  property  has  been  mortgaged  but  which 
she  has  not  signed:  Murdoch  T.  Welch,  6 
Dec.  Rep.  835,  8  Am.  L.  Rec.  411. 

A  defective  mortgage  by  husband  and  wife,' 
it  having  but  one  witness,  precludes  home- 
stead: Fan  ThomiUj/  v.  Peters,  26  O.  S.  471, 
m  Longsdorf  ft  Notes,  320. 

A  mortgage  waives  homestead  exemption 
in  the  property  intended  to  be  conveyed, 
although  by  mistake  it  describes  other  prop- 
erty: Timmerman  v.  Howdl,  2  0.  C.  C.  27, 
1  O.  0.  D.  342. 


7.  PvrtiikM. 

A  homestead  can  not  be  allowed  on  parti- 
tion: McMaeters  v.  Bmith,  2  Dec.  Sep.  723, 
5  W.  L.  M.  25;  Rinehcrt  T.  Rinehart,  6  Sec 
Rep.  907,  8  Am.  L.  Rec.  664. 

An  exemptira  in  lien  of  homestead  may 
be  allowed  on  partition:  GUUtt  t.  Jfillw, 
12  0.  C.  C.  209. 6  O.  C.  D.  688;  Comer  v.  Dod- 
MW.  22  0.  8.  615.  ni  Longsdorf'a  Notes,  106. 

When  there  has  been  a  voluntary  partition 
between  tenants  in  common  before  levy,  a 
judgment  debtor  will  be  entitled  to  a  home- 
stead in  the  interest  set  off  to  her  in  sever- 
alty: Hill  y.  Myert,  46  O.  8.  183,  IV  Longs- 
dorf's  Notes,  318. 

A  homestead  can  only  be  claimed  as 
against  creditors:  Rinehart  v.  Rinehart,  6 
Dee.  Rep,  907,  8  Am.  L.  Bee.  654. 

8,  Hommtead  Belonging  to  Bpouee. 

A  wife's  separate  property  is  not  the  hus- 
band's homestead:  Davia  v.' Dodda,  20  O.  S. 
473,  II  Longsdorf's  Notes,  1012. 

A  wife's  general  property  may  be  her  hus- 
band's homestead :  Koontz  v.  Bateman,  2  Dec 
Rep.  299,  2  W.  L.  M.  387. 

When  homestead  property  is  held  by  a 
husband  and  wife  in  conunon,  the  husband 
is  not  precluded  from  claiming  an  exemptioij 
therein:  Proeok  v.  Kuchta,  9  Dec.  Rep.  129, 
11  Bull.  65. 

The  husband  is  entitled  to  claim  a  home- 
stead exemption,  notwithstanding  his  wife 
owns  property,  if  be  has  removed  his  family 
from  the  house  and  lot  of  his  wife  and  no 
longer  occupies  it  as  a  homestead:  Ryan  v. 
Miller,  40  O.  6.  232,  IV  Longsdorf's  Notes,  20. 

Under  the  act  of  1871,  husband  and  wife 
can  not  each  claim  a  homestead  at  the  same 
time,  and  if  either  tiave  a  homestead,  the . 


other  can  not  claim  exemptions  in  lien  of 
homestead:  DwinneU  v.  Edioarda,  23  0.  S. 
603,  lU  Longsdorfs  Notes,  149. 

Though  the  wife's  homestead  is  mortgaged 
for  more  than  its  value  it  excludes  the  debt- 
or's claim  in  lieu  of  homestead:  JAppleman 
Y.  Boning,  7  Dec  Rep.  460.  3  Bull.  296. 

Ownership  by  the  debtor's  wife  of  personal 
property  to  over  $1,000  will  not  defeat  her 
or  his  claim  in  lieu  of  homestead  out  of  the 
proceeds  of  sale:  SeUelmeoh  T.  Richter,  7 
Dec  Rep.  341,  2  Bull.  127  [affirmed,  on  other 
grounds,  Hellebiuch  T.  Richter,  37  O.  S.  222, 
m  Longsdorfs  Notea,  908]. 

A  homestead  may  be  had  in  the  undivided 
interest  of  a  tenant  in  common.  Hence,  if 
the  wife  owns  an  undivided  share  of  the  farm 
on  which  the  family  lives,  the  husband  can 
not  select  personal^,  levied  on,  in  lieu  of 
homestead:  Keye  v.  Young,  2  O.  N.  P.  390, 
4  0.  D.  (NJ.)  113. 

^e  act  of  1846,  exempting  a  wife's  real 
estate  from  her  husband's  debts  leaves  his 
life  estate  therein  intact,  and,  hence,  having 
this  homestead  he  can  not  claim  personalty 
in  lieu  of  homestead:  Newton  v.  Olarke,  3 
Dec.  Rep.  165,  4  Oas.  108. 

The  wife's  horses,  wagons  and  crops  not 
being  choses  in  action  became  his  on  marriage 
and  subject  to  debts  without  reduction  to 
possession:  Newton  T.  Clarke,  3  Deo.  Bep. 
165,  4  Gaz.  109. 

B.   Deuaitd  by  Wifb. 

The  wife  has  no  right  to  make  the  demand 
unless  the  husband  fails  or  refuses  to  make 
it:  Aultman  T.  Wileon,  55  O.  8.  138,  IV 
Longsdorf's  Notes,  656. 

A  married  woman  who  has  wrongfully  and 
without  cause  permanently  abandoned  her 
husband,  and  has  no  child  or  children  living 
with  or  supported  by  her,  is  not  entitled  to 
an  allowance  in  lieu  of  a  homestnad  fn  h« 
husband's  estate  under  Q.  C,  1111780,  et 
eeq.,  nor  can  she  make  a  valid  demand  then- 
for  upon  his  failure  to  demand  tlie  same: 
Borne  Banking  Co,  T.  Huffman,  1  O.  N.  P. 
(N.S.)  349.  14  O.  D.  (N.P.)  226. 

F.  Law  OonrBoiuRQ. 

The  law  in  force  at  the  time  the  debt  was 
contracted  determines  the  value  of  a  home- 
stead: Ourtie  T.  BeUtv,  1  O.  C.  C.  40,  1  O. 
C.  D.  26. 

O.    ASSiamfBNT  FOB  BEmSTT  OF  Ckkditobs. 

An  assignor  for  the  benefit  of  creditors  is 
entitled  to  an  allowance  of  the  value  of  his 
exemptions  upon  application  made  at  any 
time  before  distribution:  1%  re  Doofw,  10  O. 
N.  P.  (N.a)  206. 
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Mine  ii  danunded  and  wt  off  to  tiie  debtor: 
Roig  T.  BehulUt  42  O.  B.  106,  IV  LODgedorf  s 
Notes,  101. 

As  to  the  effect  of  a  frauduloit  sale,  see 
Boig  T.  BelwlU,  42  O.  S.  IW,  IV  Longsdorfs 
Kotes,  101. 

As  to  tlw  marslialuig  of  elauns  by  the  court 
with  referoice  to  homestead  ezanptitm,  see 
Roiff  T.  BbkulU,  42  0.  S.  166,  IV  Longsdorfs 
Notes,  101. 

An  assignor  is  not  entitled  to  a  homestead 
exemption,  to  be  paid  from  rents  collected 
1^  the  assignee  as  against  the  claim  of  a 
mortgagee  of  the  proper^  rented  where  tiie 
proceeds  from  the  sale  of  the  property  were 
not  sufficient  to  satisfy  the  mor^iage.  Un- 
til the  purchase  money  is  paid,  the  pur- 
chaser has  not  sneh  an  estate  in  land  as  will 
support  the  homestead  right  against  the 
party  to  whom  the  purchase  money  is  due: 
atarhejf  T.  WamrigKt,  6  0.  N.  P.  82,  0  O.  D. 
(N.P.}  436. 

Rent  on  indirisible  homestead  b^ns  at 
the  date  of  the  order  of  sale:  Powell  v.  Ham- 
bleion,  6  Deo.  Bep.  736,  7  Am.  L.  Bee.  60S. 


la  eaae  of  assignmeot  the  facts  existing 
at  the  time  the  assignment  was  made  eon* 
trols  when  the  exemption  is  claimed  under 
a.  C.,  iill7S0,  117S4  and  11738;  when 
claimed  under  6.  C.,  1 11787  at  time  the  or< 
der  of  distribution  is  made  (see  04  372, 
i  2) :  KwMe  T.  Ammt.  6  O.  N.  F.  401,  6 
0.  D.  (N.P.)  422. 

The  fust  that  the  wife  of  the  assignor  pos- 
seased  a  homestead  at  the  time  the  assign- 
meat  was  made  which  she  was  compelled  by 
flnaneial  Mress  to  aluuidon,  pending  the  j^o- 
eeedings  in  the  asstgnment.  does  not  bar  the 
husband  from  asserting  a  claim  for  hom» 
stead  exemption  subsequent  to  such  aban- 
donment and  before  dis^tbution:  In  n  D»- 
vies,  10  0.  N.  P.  (N.a)  205. 

The  fact  that  at  the  time  of  the  assignment 
the  assignor  and  his  wife  were  living  in  a 
house  whieh  belonged  to  her  and  was  heavily 
floeambered  with  Itons,  and  from  whieh  they 
removed  uid  she  has  sinoe  collected  rent 
therefor,  is  not  a  bar  to  an  allowance  of 
homestead  exemption:  Assignmmt  of  Davtea, 
IS  O.  N.  P.  (N.S.)  106. 

H.     Other  QnssTionB. 

In  proceedings  against  a  boat,  neither  the 
boat  nor  ita  furniture  can  be  held  exempt 
from  execution  in  lieu  of  homestead:  John- 
son  V.  Wardt  27  O.  S.  617,  m  Longsdorfs 
Notes,  372. 

The  question  as  to  whether  a  homestead, 
set  off  under  the  statute  has  subsequently  be- 
come subject  to  "further  proceedings"  against 
it^  should  be  first  presented  to  and  deter- 
nUBad  by  the  court  under  whose  process  such 
proceedings  are  sought,  before  the  same  are 
bad:  Wetz  T.  Beard,  12  0.  S.  481,  n  Longs- 
dorfs Notes,  674. 

The  fact  that  the  affidavit  for  attachment 
avers  that  the  property  is  "not  exempt  from 
encution"  can  not  operate  as  an  adjudica- 
tion of  the  claim  for  exemption  in  advance 
of  or  in  the  absence  of  an  assertion  of  such 
right  of  exsmption:  Scnqw  t.  Baveiu,  68 
O.  S.  113,  rV  Longsdorfs  Notes,  040.  See 

also  ATIAOHKENrr. 

A  homestead  having  been  assigned  by  metes 
and  bounds  to  the  widow  and  minor  children 
in  a  proceeding  to  sell  to  pay  debts,  an  order 
to  sell  to  pay  debts  subject  to  the  homestead, 
and  whfle  ooeupied  as  such,  is  not  voidable, 
but  Ttidt  for  want  of  Juriadietion:  Wekrie 
T.  WeKfie,  80  O.  8.  366,  HI  Longsdwfs 
Notes,  1M6,  Sea  also  Exbovkkbs,  AmasoB- 

TSATOB8  AHD  ADlOmSTRATIOIV  OF  EbTATKB. 


I.  Method  of  Aixowxnq  Houbstead. 

A  homestead  is  subject  to  a  judgment  or 
an  execution  lien,  both  before  and  after  the 


J.  EmoT  or  AixowiNQ  Hoicestead. 

A  judgment  lien  does  not  become  detached 
by  the  setting  off  of  the  homestead,  and  when 
the  rights  of  homestead  are  removed,  as  by 
a  conveyance  by  the  judgment  debtor,  the 
lien  may  be  enforced  by  due  process  of  law: 
McComb  V.  Thompgon,  42  O.  S.  130,  IV  Longs- 
dorfs Notes,  08. 

Assigning  a  homestead  will  not  prevent 
the  judgment  from  becoming  dormant:  Wuet 
V.  JomoBt  61  O.  S.  230,  IV  Longsdorfs  Notes, 
640. 

Where  a  homestead  isawarded  tothedcbt- 
or  in  indivisible  property,  he  to  paj  a  oer- 
tain  rent,  tiie  roit  dumld  b«gin  from  the 
iesuance  of  the  order  of  sale,  and  not  from 
the  levy:  Potrell  T.  BambUton,  6  Dee.  Bep. 
735,  7  Am.  L.  Bee.  606. 

The  property  set  off  as  a  homestead  is 
not  tiiereby  relieved  from  being  subjected 
to  the  payment  of  a  judgment  to  the  extoit 
that  it  never  can  be  so  used,  but  la  relieved 
only  while  occupied  by  debtor's  family  as  a 
homratead:  fern*  t.  Lindan,  3  O.  0.  0.  (N. 
S.)  37,  13  O.  0.  D.  162. 

A  motion  setting  up  the  selection  and  de- 
mand of  proper^  in  lieu  of  homestead  ex- 
emption, if  supported,  discharges  the  attached 
property,  whether  it  is  in  the  form  of  a  dis- 
charge of  the  attachment  or  not,  and  the  jus- 
tice baa  jurisdiction  to  entertain  and  dispose 
of  the  contention:  Banoourt  v.  Bahn,  10  O. 
C.  C.  (N.S.)  313,  20  O.  C.  D.  246. 

If  a  homestead  is  set  off  no  further  pro- 
ceedings against  it  can  be  bad  in  the  case 
while  the  enmptlon  continues.   Whether  it 
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hu  become  nibjeet  to  further  proMeding* 
must  be  determined  by  the  trial  court:  Wetz 
T.  B«ard,  12  0.  8.  431,  II  Longadorft  Not«s, 
674. 


XXVI.   ALLOWAlfCE  XS  0A8E  OF  UEN 
PARAMOUNT  TO  HOMESTEAD. 

A.   Who  Mat  Claim. 

1.  Hwtd  of  FamUy. 

The  balRuee  at  the  prooeedt  of  the  sale, 
not  exeeeding  five  hundred  dollars^  shall  be 
awarded  to  the  head  of  the  family:  Fon 
ThomUej/  t.  Peten,  86  O.  a  471.  Ill  Ixmgft- 
dorfs  Notes,  320;  Jackaoti  T.  Bmd,  82  O.  8. 
443,  UI  Longsdorf's  Notes,  642;  Niekaue  T. 
Foul,  43  0.  S.  63,  IV  Longadorfs  Notes,  147; 
In  n  Knepfle,  4  O.  N.  P.  213,  6  a  !>.  (N.P.) 
417. 

2.  Wif9. 

A  balance  not  exceeding  five  hundred  dol- 
lars may  be  awarded  to  tiie  wife  on  her 
application:  Kelly  T.  Duffy,  31  O.  S.  437, 
III  Longadorfs  Notes,  S96. 

When  the  wife  is  living  apart  from  hei 
husband  under  a  Judicial  decree,  allowing  her 
alhn<niy,  she  is  not  entitled  to  the  allowance : 
hugonwr  T.  Wtitgerber,  0  Dec.  Rq>.  458,  13 
BulL  637. 

A  married  woman  giving  a  note,  and  thus 
charging  her  separate  property,  does  not 
create  a  lien  precluding  homestead,  though 
the  suit  on  it  is,  in  form,  in  chancery  to  sub- 
ject the  estate;  hence,  she  may  claim,  at 
any  Ume  before  levy  or  order  of  sole,  the 
same  as  any  debtor:  HiU  t.  Mywa,  46  0.  S. 
183,  IV  Longsdorfa  Notes.  318. 

A  wife  separated  from  her  husband  by  go- 
ing with  her  children  to  another  part  of  the 
state  three  months  before,  and  now  claim- 
ing, as  against  his  mortgage,  a  homestead  in 
the  premises  he  occupies  with  his  children 
by  a  former  marriage,  has  the  burden  of 
showing  that  her  removal  was  with  the  in- 
tention of  returning:  EUiott  T.  Plattor,  43 
0.  8.  198,  IV  Lcmgsdorfs  Notes,  160. 

A  wife  living  separate  from  her  husband 
and  not  on  the  property,  can  not  dalm  ex- 
empUoa  in  lien  of  homestead  out  of  the 
proceeds,  against  Judgments  against  him,  he 
not  claiming  the  exemption:  Brewing  Co,  t. 
Wetmeier,  4  O.  C.  a  296,  2  O.  a  D.  666. 


3.  Sutbwd. 

A  balance  not  exceeding  five  hundred  dol- 
lars may  be  awarded  to  a  husband  occupy- 
ing the  homestead  with  his  minor  children, 
though  his  wife  has  left  him:  Weber  T.  Beier, 
14  0.  G.  C.  277,  7  0.  0.  D.  381. 


4.  Widow. 

In  view  of  the  provisions  of  cognate  sec- 
tions a  construction  should  be  given  to  this 
section  which  will  permit  the  allowance  of  a 
homestead  to  a  widow,  if  the  husband  is 
dead,  as  well  as  to  the  "wife"  if  be  is  liv* 
ing:  Bank  v.  Stoughton,  18  0.  D.  (KJ*.) 
638,  6  0.  L.  R.  618. 

A  widow  whose  buab&nd  was  not  the  owner 
of  a  homestead  is  not  entitled  to  an  allow- 
ance in  lieu  of  a  homestead  out  of  hie  estate: 
WolmirtoA  v.  Paddook,  8  O.  0.  a  488,  2  O. 
0.  U.  270. 

Where  a  widow  was  allowed  9600  in  lien 
of  homeatead,  cm  sale  by  admiustrator,  this  • 
was  hehl  not  vmx  to  the  prejudice  of  the 
administrator  and  ereditora,  no  appIioaUon 
having  been  made  to  set  off  the  homestead, 
and  the  oourt  atUl  having  control  of  the 
fund:  £«aiM  T.  Btaggoman,  8  Dec  Sep.  244, 
6  Bull.  636. 

A  widow  having  a  minor  child  belonging 
to  decedent's  family,  held  entitled  to  both 
dower  and  homestead:  2tawerv.TKe  Widow, 
2  Dec.  Rep.  323,  2  W.  L.  M.  426. 

O.  0..  $111773  and  11774,  apply  to  a 
widow  on  an  administrator's  sale  to  pay 
debts,  but  Q.  C,  H  11737  and  11738  do  not 
apply:  Bliss  v.  Fuhrmmh  9  0.  a  0.  203,  3 
O.  C.  D.  416. 

O.  0.,  1 11733,  applies  to  a  sale  vohmtarily 
made  by  the  heirs  and  widow,  and  is  not  lim* 
ited  alone  to  eases  where  the  homeatead  Is 
brought  to  sale  1^  the  mortgagee  or  adminis- 
trator or  under  b^l  process  which  eompels 
a  sale:  BntM  t.  Jfoore,  4  0.  G.  a  <N£.)  666, 
16  0.  0.  D.  66  [affirmed,  without  opinion, 
Bnig  T.  Jfoore,  60  0.  8.  674]. 

In  1862,  upon  a  proceeding  in  the  probate 
court  to  sell  lands  to  pay  debts,  a  homestead 
was  set  oS  to  the  widow,  and  the  balance 
of  the  property  of  the.  estate  sold,  the  pro- 
ceeds of  which  were  insuflScient  to  pay  the 
debts  of  the  estate.  In  1876,  the  children  of 
the  intestate  having  all  arrived  at  full  age, 
the  administrator  filed  a  supplemental  peti- 
tion, and  aslced  for  an  order  to  sell  such 
homestead.  It  was  held  that  he  was  entitled 
to  such  order :  Taylor  v.  Thorn,  20  O.  S.  569, 
III  Longsdorf's  Notes,  409. 

A  homestead  having  been  assigned  by  metes 
and  bounds,  under  the  act  of  1850  (6.  C, 
SS  11730,  et  aeq.),  to  the  widow  and  unmar- 
ried minor  children  of  a  decedent,  in  a  pro- 
ceeding in  the  probate  court,  by  an  executor, 
to  sell  lands  to  pay  debtb,  orders  of  such 
court  in  the  proceeding  directing  and  con- 
firming a  sale  of  the  real  estate  so  assigned, 
subject  to  the  homestead,  and  while  the  same 
is  occupied  as  such  homestead,  are  not  merely 
voidable  but  void:  Wehrle  v.  Wehrte,  80 
0.  S.  366,  m  Longsdorfa  Notes,  1086. 
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It  doei  not  require  an  application  by  a 
widow  for  setting  oS  a  homestead  to  her, 
where  lands  an  sold  on  petition  to  pay  debts 
under  this  section,  nor  could  the  widow  waive 
it  where  there  are  minor  children.  Where  a 
homestead  is  set  off  to  a  widow,  the  judg- 
ment liens  remain  attached  to  it,  and  when 
the  homestead  rights  terminate,  such  liens, 
if  they  are  kept  alive,  can  be  enforced  against 
it  as  liens:  Jones  t.  Allen,  6  0.  K.  P.  518, 
8  0.  D.  (N.P.)  338. 

O.  0.,  1111733  and  11734,  made  no  provi- 
sion for  election  by  a  widow  to  have  the 
homestead  sold  and  have  $500  in  lieu  thereof 
out  of  the  proceeds  of  sale:  Bliaa  T.  Fuhr- 
mn,  6  O.  C.  C.  203,  3  O.  C.  D.  416. 

Q.  C,  1 11733  has  been  amended  since  the 
quaere  in  the  editorial  in  2S  Bull.  182. 

S.   At^jfiur  for  fieM/lf  of  Oreditora. 

An  assignor  for  the  benefit  of  creditors 
and  his  wifa  are  entitled  to  9500  in  lien  of 
homesteftd  out  of  the  balance  of  the  estate 
assigned  when  the  homestead  so  ass^ed  was 
BO  enenmbered  with  liens  precluding  the  al- 
lowanoe  of  a  homestead  as  to  leave  no  bal- 
ance when  sold  in  the  bands  of  the  assignee 
after  the  payment  of  such  liens  when  neither 
of  them  have  any  other  bomeetead:  In  re 
BOl,  12  0.  G.  D.  731 ;  KeUy  v.  Duffy,  31  O.  S. 
437.  m  Longsdorfs  Notes,  696;  Jaok$<m  v. 
Beid,  82  O.  8.  44S.  DI  Longsdorfs  Kotes, 
•tt;  Viehttut  T.  Pool,  43  O.  S.  63,  IV  Longs- 
dorfs Motes,  147 ;  Bartram  y.  McOraeken,  41 
0.  &  377,  IV  Longsdorfs  Notes,  67;  In  re 
Davie*,  10  O.  N.  P.  (N.S.)  206. 

Where  after  the  assignment  the  assignor 
and  bis  wife  moved  temporarily  into  a  house 
belonging  to  the  wife,  which  was  built  for 
sale  and  not  for  their  residence,  and  which 
was  encumbered  for  nearly  its  value,  and 
which  was  sold  and  vacated  by  them  after 
the  hearing  on  the  application  for  the  al- 
lowance in  lien  o'f  homestead,  such  facts  will 
not  preclude  the  granting  of  such  allowance: 
In  re  Daviee,  10  0.  N.  P.  (N.S.)  205;  citing 
Beldera  t.  Lane,  40  O.  S.  346,  IV  Longsdorfs 
Notes,  80;  Tfiehatu  v.  FatU,  43  0.  S.  63.  IV 
Longsdorfs  Notes,  147. 

An  assignor  for  the  benefit  of  creditors 
is  entitled  to  an  allowance  of  the  value  of  his 
exemptions  upon  application  made  at  any 
time  before  distribution.  The  fact  that  the 
wife  of  the  assignor  possessed  a  homestead 
at  the  time  the  assignment  was  made,  which 
she  was  compelled  by  financial  stress  to  aban- 
don pending  the  proceedings  in  the  assign- 
ment,  does  not  bar  the  husband  from  assert- 
ing a  claim  for  homestead  exemption  sub> 
sequent  to  such  abandonment  and  before  dis- 
tribution: In  re  Aeeignment  of  Daviee^  10  O. 
N.  P.  (M.8.)  206. 


After  an  assignment  for  the  benefit  of  ered' 
itors,  a  vendor  of  personal  property  who 
might  theretofore  have  obtained  judgment 
and  execution  for  the  unpaid  purchase  price 
may,  through  the  agency  of  the  assignee,  suc- 
cessfully resist  the  allowance  of  a  homestead 
exemption  to  the  assignor  out  of  the  pro- 
ceeds of  the  sale  of  such  unpaid-for  person- 
alty; In  re  Bowers,  61  Bull.  68. 

6.  Personal  Privilege. 

The  right  to  a  homestead  Is  a  personal 
privilege  and  can  not  be  conveyed  to  an- 
otheri  MeComh  r.  Thompeon,  42  0.  S.  139, 
IV  Longsdorfs  Notes,  93;  Sehuler  T,  Miller, 
45  0.  8.  826,  IV  Longsdorfs  Notes,  279;  Oon- 
ley  V.  Chileote,  26  0.  S.  820,  HI  Longsdorfs 
Notes,  232. 

B.  Tna  to  Claiic. 

The  wife  is  entitled  to  the  exemption, 
though  no  demand  Is  made  until  after  con- 
firmation: McConville  t.  Lee,  81  O.  S.  447, 
m  Longsdorfs  Notes,  696. 

An  e»mption  In  lien  of  a  homestead  most 
be  demanded  before  the  money  is  paid  over 
to  the  judgment  creditor:  Oreen  t.  Fiecher, 
8  Dec.  Rep.  346,  7  BuU.  181 ;  Oreen  T.  Fieoher, 
6  Dec.  Bep.  1138,  10  Am.  L.  Ree.  670. 

After  sale,  under  a  claim  precluding  hmne- 
stead,  the  exemption  may  he  demanded  ont 
of  any  surplus  as  against  debts  not  predud- 
ing  it,  in  analogy  to  the  provisions  for  the 
exemption  of  a  debtor  not  the  owner  of  a 
homestead:  ^elly  t.  Duffy,  81  O.  8.  437, 
ni  Longsdorfs  Notes,  696;  Jaokeon  v.  Jtetd, 
32  O.  8.  443,  m  Longsdorfs  Notes,  642. 

A  party  is  entitled  to  allowance  in  lieu 
of  homestead  at  the  time  distribution  Is 
made:  Holmee  T.  Book,  1  O.  N.  P.  68, 1  0.  D. 
(N.P.)  666. 


C.  Date  or  Habkuok 

I.   After  Levy. 

The  marriage  of  the  debtor  previous  to 
the  day  of  sale,  but  after  the  time  of  leir^, 
does  not  entitle  him  to  exemption :  Tfixon  v. 
Vandyke,  2  0.  C.  C.  63,  1  0.  C.  D.  364;  citing 
Beldere  v.  Lane,  40  0.  S.  346.  IV  Longsdorfs 
Notes,  30;  Wildermuth  v.  Koenig,  41  0.  S. 
180,  rV  Longsdorfs  Notes.  57.  Con*ro, 
yiwon  V.  Vandyke,  0  Dec.  Hep.  622,  16  Bull. 
358;  Holmee  v.  Book,  I  O.  N.  P.  68,  1  O.  D. 
(N.P.)  665;  Simmona  v.  Moore,  3  O.  C.  C. 
(N.S.)  178,  13  0.  C.  D.  11;  Cry  v.  Smith,  61 
0.  8.  276,  IV  Longsdorfs  Notes,  807;  Kunkle 
v.  Reeaer,  6  O.  N.  P.  401,  6  O.  D.  (N.P.) 
422;  Moore  v.  Moore,  7  O,  N.  P.  820,  16 
O.  D.  (NJ».)  164. 
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2.  Aftw  Attcehmmt.  ^ 

liRrrUge  of  ibe  dabtor  after  attacfament 
Mired  doM  not  entitle  him  to  the  exemption: 
Bndteg  T.  WooXwr,  18  0.  C.  a  680,  7  0. 
0.  D.  566. 

The  merriage  of  the  dditor  after  levy  of 
attaehment  doea  not  entitle  him  to  exemp- 
tion! SOden  T.  Lamt,  40  0.  a  346,  IV  Longs- 
dorTi  Notd,  10.  ^ 

8.  Afforv  JBole; 

When  the  jndgment  debtor  is  unmarried, 
and  not  the  head  of  a  fitmily  at  the  time 
the  order  for  lale  was  Ismed  and  the  prem- 
iifls  appraleed  and  advertlHd  for  lalei  but 
■nbseqiientfy  mairiea,  and,  before  the  ule, 
adcB  to  have  the  premleea  let  off  to  Mm  as 
a  famify  homeitead,  it  vae  held  that  he  was 
not  entitled  thereto:  Viwon  T.  VoHdjfke,  8  0. 

a  a  68, 1  o.  a  D.  864. 

D.   Whbt  Bi«a»  FIZBD. 

The  right  to  a  homestead  or  an  allowance 
in  lien  of  a  homestead  is  fixed  when  the  fund 
la  disposed  of:  Wiehatu  t.  Faul,  43  0.  8.  63, 
IV  Longsdorf  s  Notes,  147 ;  Cooper  v.  Cooper, 
24  O.  8.  488,  m  Longsdorf 'e  Notes,  188; 
Welders  r.  Lan«,  40  O.  S.  84S,  IV  Longsdorf  e 
Notes,  30;  Niwon  T.  Vandghe,  2  0.  C.  C.  68, 
1  0.  a  D.  864. 

E.  Pborbtt  Exehpt. 

1.   Undivided  Znterett. 

A  married  woman,  with  a  family,  may 
apply  successfully  for  the  assignment  of  a 
homestead,  after  judgment,  but  before  levy, 
if  her  husband  has  no  homestead,  and  the 
property  is  oeeupted  by  ber  as  a  family  home- 
stead before  the  levy,  or  before  an  order 
of  sale  was  issued;  and  this  is  true  even 
where  the  property  Is  an  undivided  interest, 
which  has,  after  the  Judgment,  but  before 
the  lery  or  issue  of  order  of  sale  been  set  off 
to  ber  in  severalty  by  consent  of  cotenants: 
Hill  T.  JTyerc,  46  O.  &  183,  IV  Longsdorfs 
Notes.  318. 

2.   Proceeds  of  Personalty. 

If  the  balanee  coming  from  the  sale  of 
the  mortgaged  homestead  is  not  suflScient, 
then  the  deficiency  must  cmne  out  of  the 
proceeds  of  tiie  sale  of  personalty:  Kelljf  t. 
Xhtffy,  31  O.  a  487,  lU  Longdorfs  Notes, 
S9fl;  In  re  Knepfh^  4  O.  K.  P.  213,  6  O.  J). 
(NJ.)  417. 

8.  /nnirofioe  Jfoney. 

Where  all  the  homestead  and  enmption 
rif^tt  are  leiervad  in  a  deed  of  assignment 


by  the  assured  for  the  benefit  of  his  creditors, 
and  tho-e  is  m  mortgage  on  the  premises  as 
against  which  no  exemption  can  be  allowed, 
and  the  assured  asks  an  allowance  in  lien 
of  a  homeitead  out  of  the  insurance  money, 
Buch  claim  is  not  an  interest  in  lands,  but 
a  claim  for  money :  Jntunznoe  Co,  T.  Watery 
65  0.  S.  167,  IV  Longsdorfs  Notes,  883. 

4.   Rent*  of  Mortgaged  Aeolfy. 

The  rents  of  mortgaged  realty  eolleoted  by 
the  mortgagor's  'assignee  for  creditors  can 
not  tw  applied  to  the  mortgagor's  ^emption 
in  lieu  of  homestead  until  the  mortgage  has 
been  paid  in  full,  though  taxes,  street  as- 
sessments, court  costs,  and  compensaKon  of 
the  assignee  are  first  deducted:  Btarkey  T. 
Wainright,  6  0.  N.  P.  32,  9  0-  D.  (N.P.)  436. 

And  the  lands  being  subject  to  a  prior 
mortgage  lien,  it  Is  not  error  to  decree  the 
sale  of  the  property,  and  tiie  payment  of 
coats  and  the  mortgage  lien.  But  a  further 
order  that,  after  the  payment  of  the  mort- 
gage, the  proceeds  of  the  sale  should  be 
applied  to  the  satisfaction  of  plaintiff's  judg- 
ment, to  the  exclusion  of  the  claim  of  the 
debtor  in  lien  of  a  homestead,  is  erroneous: 
Roig  V.  Sohulte,  42  0.  8.  16S,  IV  Longsdorfs 
Notes,  101. 

F.  Agahtst  What  (Xumm. 

1.  Fraudulent  Mortgage. 

A  mortgagor  can  not  claim  an  allowance  in 
lieu  of  homestead  when  the  mortgage  is  de- 
creed to  be  a  deed  of  asaignment  for  the 
benefit  of  creditors:  Pease  t.  jlehuft,  6  0.  N. 
P.  246,  4  0.  D.  {N.P.)  121. 

2.  Frmidwlmt  Transfer, 

The  fraudulent  placing  of  title  to  the  land 
in  controversy  in  the  wife,  does  not  as  against 
a  judgment  creditor,  bar  the  right  of  the 
debtor  to  demand  a  homestead  or  an  exemp- 
tion in  lieu  of  homestead:  Roig  t.  Bohult*, 
42  0.  6.  166,  IV  Longsdorfs  Notes,  101; 
Bills  T.  Bills,  41  0.  S.  206,  IV  Longsdorfs 
Notes,  67. 

A  fraudulent  assignment  of  a  house  not 
occupied  as  a  homestead  having  been  set  aside 
and  a  trustee  appointed  under  G.  C,  1 11106, 
he  becomes  tlie  legal  owner,  and  no  homestead 
rights  in  the  house  can  be  thereafter  ae* 
quired.  If  the  d^tor  secures  a  possesion 
under  the  tmstee^  he  can  not  dispute  his 
landlord's  title  by  olaimlng  hraieatead,  baaeft 
on  such  possession:  Stafford  t.  Sn^h,  18 
Dec.  B^.  884,  80  BnU.  288. 

A  fraudnlmt  eonv^^uuw  being  set  asld^ 
the  right  to  a  homestead  exemption  ap^t 
the  creditors  obtains:  Bmn  t.  ffonJbt,  14 
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0.  S.  298,  n  Longfldorf's  Notes,  657;  Tracy 
T.  Cover,  28  O.  8.  61,  III  Longsdorl's  Notes, 
389;  Wildermuth  T.  Koenig,  41  O.  S.  180, 
IV  Lfmgidorfs  Notes,  67;  Roig  T.  Behidta, 
42  0.  S.  16S,  IV  Loi^orfs  Notes,  101. 

A  etmy^vaee  of  penoul  property  to  put 
it  b^ond  erediton,  does  not  give  ereditors 
lerying  on  it  a  ekim  to  resist  exonption 
in  lira  of  homntead:  Tracy  t.  Cover,  28 
O.  8.  61,  III  Longsdorfs  Notes,  389. 

Where  a  mortgage  is  declared  to  be  in 
fraud  of  ereditors,  it  stands  as  a  deed  of 
trust  for  creditors,  the  mortgagee  becoming 
a  tmstee  who  must  account  for  all  proceeds ; 
hence,  the  debtor  can  not  have  |500  in  lieu 
of  homestead  as  against  the  general  credi- 
tors: Pease  v.  Bchuh,  5  0.  N.  P.  245,  4  0.  D. 
(N.P.)  121  [affirms,  In  re  Assignment  of 
Bchuh,  2  O.  N.  P.  381,  4  0.  D.  (N.P.)  30]. 

A  conveyance  of  personalty  in  fraud  of 
creditors  being  converted  into  an  aBsignment, 
the  assignee's  refusal  to  set  apart  in  lieu 
of  homestead  is  a  breach  of  his  bond:  Hall 
V.  Brovm,  4  Dec.  Rep.  80,  1  Clev.  L.  Rep.  9. 
See  also  AsBioNJunta  im  Bbnivit  of  Cbed- 

S.  Mortgage* 

Neither  the  husband  nor  the  wUe  is  en- 
titled to  an  allowance  out  of  the  proceeds 
as  against  a  debt  which  both  attempted  to 
secure  by  mortgage  upon  such  homestead 
duly  executed,  adcnowledged  and  recorded, 
the  legal  validity  of  such  mortgage  being  de- 
feated by  a  mutual  mistake  in  the  descrip* 
tion  of  the  prenuses:  Timmerman  T.  Howell, 
2  O.  C.  C.  27,  1  O.  C.  D.  842. 

The  sale  under  O.  C,  $  11737,  must  be  a 
sale  upon  a  mortgage  which  precludes  the 
allowance  of  a  homestead  and  not  simply  a 
sale  upon  a  judgment  at  the  instance  of  the 
judgment  creditor  aa  against  whom  a  home- 
stead may  be  allowed:  Bemaee  v.  Hamilton, 
6  O.  C.  C.  487,  8  0.  C.  D.  650. 

Where  a  mortgage  covers  two  lots  and  a 
homestead,  and  a  later  judgment  lien  covers 
the  same,  and  the  mortgagee  releases  the 
homestead  lot,  the  judgment  creditor  can 
not  claim  this  to  be  a  fraud  on  him,  and 
require  the  homestead  to  be  exhausted  by 
the  mortgagee.  The  rule  that  where  one 
party  has  security  on  two  funds,  and  a 
later  lienholder  has  security  on  only  one, 
the  first  creditor  must  exhaust  his  exclusive 
fund  before  resorting  to  the  other,  does  not 
apply.  The  judgment  creditor  still  has  his 
lieo:  KUgore  t.  MiOer,  10  0.  0.  C.  98,  10 
0.  C.  D.  464. 

On  foreclosure  of  a  mortgage  not  executed 
1^  the  wife,  on  assignment  of  homestead  to 
the  wife  metes  and  gounds,  the  fee  simple 
of  the  whole  tract  may  be  sold  subject  to  the 


homestead:  Murdoch  v.  Welch,  6  Dee.  Sep. 
835,  8  Am.  L.  Reo.  411. 

A  mortgage  not  executed  by  the  wife  on 
proper^,  not  then,  impressed  with  the  char- 
acter of  a  homestead,  is  not  affected  by  its 
subsequent  occupancy  as  a  homestead,  and 
the  wife  can  not  claim  the  homestead  where 
the  debtor  could  not:  Qibson  t.  Jfundell,  29 
O.  8.  623,  ni  Longsdorfs  Notes,  494. 

On  distribution  of  proceeds  from  the  sale 
of  land,  mortgages  will  be  paid  in  full  in  the 
order  of  their  priority  before  anything  is 
applied  on  judgment  liens  or  a  claim  for 
homestead  exemption:  Archibald  T.  Maroua, 
et  al,  10  0.  N.  P.  (N.S.)  251. 

A  judgment  or  decree  in  chancery  charg- 
ing specific  property  with  the  payment  of  « 
debt,  which  has  been  hdd  in  abeyance  by 
the  assertion  of  a  homestead  claim,  when  the 
right  of  homestead  is  removed,  prior  to  a 
aubsequmt  mortgage  on  snc^  homestead: 
Bmiih  T.  Phtlltps,  6  O.  N.  F.  (N.S.)  602.  18 
0.  D.  (N.P.)  420  [affirmed,  Smith  t.  PhUlipe, 
18  0.  D.  (N.P.)  420].  See  also  EqtmT. 

4.  Jffoeotttor't  Sole. 

In  a  proceeding  by  an  executor  to  sell  land 
to  pay  debts  a  widow  can  not  have  under 
O.  C,  1 11737,  allowed  to  her  out  of  the 
proceeds  of  sale  $500  in  money  in  lieu  of 
homestead :  Blisa  T.  Fuhrman,  6  O.  G.  0.  203, 
3  O.  C.  D.  416. 

G.  C,  }  11733,  allowing  the  widow,  or  in 
ease  there  be  no  widow,  an  unmarried  minor 
child,  to  hold  in  lieu  of  a  homestead  the  resi- 
due of  the  proceeds  not  exceeding  |500,  aris- 
ing from  a  sale  of  the  homestead,  made  to 
pay  any  lien  which  precludes  the  allowance 
of  a  homestead,  applies  to  a  sale  voluntarily 
made  by  the  heirs  and  widow,  and  is  not 
limited  alone  to  cases  where  the  homestead 
is  brought  to  sale  by  the  mortgagee  or  ad- 
ministrator, or  under  legal  process  which 
compels  a  sale:  Brete  T.  Moore,  4  0.  C.  C. 
(N.S,)  558,  16  0.  C.  D.  66  [affirmed,  without 
opinion,  Breia  v.  Moore,  60  O.  S.  674]. 

Where  tiie  widow  and  heirs,  all  of  whom 
are  tui  /uris  and  have  fall  knowledge  of  the 
situation,  voluntarily  and  mutually  agree 
among  themselves  to  sell  at  private  sale,  the 
homestead  property,  pay  off  a  mortgage 
thereon,  and  deliver  the  balance  to  the  ad- 
ministrator of  the  deceased  husband  and 
father  for  the  purpose  of  paying  any  in- 
debtedness against  the  estate,  which  mort- 
gage precluded  the  allowance  of  such  prop- 
erty as  a  homestead  by  reason  of  having  been 
executed  1^  the  deceased  and  his  wife  (now 
the  widow),  which  sale  is  duly  made,  the 
mortgage  paid  by  the  widow  and  heirs  direct 
to  the  mortgagee,  and  the  balance  delivered 
to  the  administrator  in  accordance  with  the 
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terms  of  the  Hgreement;  in  such  cue,  the 
administrator  holdi  the  fund  bo  delivered  to 
him  as  trustee,  and  not  as  administrator;  the 
widow,  not  having  waived  her  right  thereto 
under  the  agreement,  is  entitled  to  receive, 
in  addition  to  the  value  of  her  dower  inter- 
est, not  exceeding  9600  from  the  fund  in 
Heu  of  a  homestead  under  G.  C,  S  11733,  and 
her  right  thereto  is  not  lost  by  reason  of 
her  abandonment  of  all  claim  to  hold  the 
premises  as  a  homestead;  and  tne  heira  are 
estopped  from  denying  the  purpose  of  the  sale, 
or  the  right  of  the  widow  in  the  fund  so 
created:  Bretg  t.  Uoore,  4  O.  C.  C.  (N^.) 
656,  16  0.  C.  D.  66  [affirmed,  without  opin- 
ion, BretM  V.  Moore,  69  0.  S.  674]. 

6.  Qamithmmt. 

A  garnishee  can  not  defend  by  demanding 
it  for  a  debtor:  Conleg  v.  Chttcote,  25  0.  S. 
320,  III  Longsdorf'a  Notes.  232. 

8.   ProeeedinffB  in  EquUjf. 

A  judgment  creditor  by  a  suit  in  equity, 
to  subject  the  proceeds  of  his  debtor's  billa 
and  accounts  receivable,  and  the  appointment 
of  a  receiver  for  the  purpose  of  collecting 
them,  does  not  acquire  such  lien  as  will  pre- 
clude an  allowance  out  of  such  proceeds  to 
the  debtor  in  lieu  of  a  homestead,  the  debtor 
being  the  head  of  a  family,  from  the  com- 
mencement of  a  proceeding  and  not  the  owner 
of  a  homestead  at  the  time  of  the  distribution 
ol  Buch  proceeds:  Frjf  t.  Smith,  61  O.  S.  276, 
IV  Longsdorf  ■  Notes,  807. 

7.  La&or-oIaifM. 

A  labor  claim  of  less  than  $100,  against 
which  no  homestead  exemption  can  be  as- 
serted (G.  C,  f  11729),  does  not  include  any 
part  of  a  labor  claim  for  over  9100:  Kelly 
V.  Binei,  6  Dec.  Rep.  988.  9  Am.  L.  Rec  404, 
8  Dee.  Rep.  120^  5  BulL  816. 

O.    ADJTTDICATION  or  OLAIlfS. 

The  court  must  adjudicate  the  question 
of  the  precedence  of  other  liens,  and  the 
claim  of  the  debtor  in  lieu  of  homestead: 
Roig  V.  8chult»t  42  O.  8.  165,  IV  Longsdorf's 
Notes,  101. 

In  an  action  to  marshal  liens  where  there 
are  liens  of  both  classes  referred  to  in  G.  C, 
1 11737,  the  proper  practice  is  to  adjudicate 
as  to  both  of  the  liens  before  the  sale  and 
not  simply  as  to  the  one  as  against  which 
the  homestead  claim  could  be  asserted,  so 
that  if  it  is  necessary  the  property  may  be 
•old  without  the  assignment  of  a  homestead 
therein:  Niwon  v.  Vandyke,  2  0.  C.  C.  63, 
1  O.  C.  D.  364. 


H.  EmmcncxirT. 

On  distribution  of  the  proceeds  from  the 
sale  of  land,  mortgages  will  be  paid  in  full 
in  the  order  of  their  priority  before  anything 
is  applied  on  judgment  lieu  or  a  claim  for 
liomestead  exemption:  Archtbali  T.  Jforow, 
10  O.  N.  P.  (N.S.)  251, 

Upon  distribution  In  an  action  to  fore- 
close mortgages  in  which  the  wife  released 
her  dower  and  to  adjust  liens,  as  between 
the  dower  of  the  wife  and  the  husband's 
exemption  in  lieu  of  homestead,  the  home- 
stead exemption  should  be  resorted  to  before 
the  wife's  dower:  Btoehr  v.  Brewing  Co.,  17 
O.  C.  D.  330.  2  0.  L.  R.  449.  See  also  Mobt- 

0AQE8. 

L  Fbbbtwftioiis. 

There  is  no  presumption  of  law  that  a 
judgment  debtor  will  claim  to  hold  any  par- 
ticular item  of  personal  property  as  exempt 
from  execution:  Carpenter  v.  Warner,  38  0. 
S.  416,  lU  Longadorffl  Notes,  980. 


J.   Abandonuent  Aim  Waxvxb, 

Where  the  property  waa  destroyed  1^  Are 
before  sale  and  the  debtor  removed  from  it, 
though  with  no  intenti<m  to  rebuild,  it  was 
held  under  the  elreumstaneea  of  the  case,  that 
there  was  no  such  abandonment  as  precluded 
the  right  to  claim  the  exemption,  and  that 
out  of  the  surplus,  after  payment  of  the 
preferred  Hens  upon  the  aj^lieation  of  the 
debtor's  wife,  an  allowance  to  her  might  be- 
made  in  lieu  of  homestead:  Kelly  T.  Duffy, 
31  0.  S.  437,  III  Longadorfa  Notes,  606. 

If  the  debtor  voluntarily  abandons  his 
homestead  before  claiming  it  as  exempt  bis 
right  is  gone:  Jackeon  v.  Reid,  82  0.  8.  443, 
lU  Longsdorf's  Notes,  642. 

In  ease  of  a  pledge  or  chattel  mortgage  the 
owner  waives  the  l>eneflt  of  enmption  so 
far  as  the  inenmhranee  extends:  Froat  t. 
Bhato,  3  O.  B.  270,  II  Longsdorf's  Notes,  26. 

It  has  been  held  that  the  wife  can  not 
select  as  exempt  from  execution  chmttela 
upon  which  her  husband  has  given  a  mort- 
gage to  secure  the  judgment  creditor  for  the 
I  debt  on  which  the  judgment  is  founded :  Hieer 
V.  Datceon,  9  Dec.  Rep.  827.  17  Bull.  318. 

The  lien  of  a  judgment  or  decree  in  chan- 
cery charging  specific  property  with  the  pay- 
ment of  a  debt  having  been  held  in  abeyance 
by  reason  of  the  existence  of  a  homestead 
claim,  becomes  enforcible  after  the  death  of 
'  the  party  entitled  to  such  homestead:  Smith 
V.  PhUlipa,  5  0.  N.  P.  (N.S.)  502,  18  O.  D, 
(N.P.)  429  [affirmed.  Smith  T.  i'tUllipe,  18 
O.  D.  (N.P.)  429].  See  also  £()UITT. 
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K.  BxTBOAonn  Emci  or  Statute. 

O.  G.»  $11737,  doet  not  apply  to  debts 
contracted  before  its  paMage,  Imt  independ- 
ently of  it,  the  ddttor**  right  to  the  exemp- 
tion attaobea  to  the  surplus  of  the  proceeds 
of  Budi  sale  as  against  eredtiors  whose  claims 
do  not  preclude  the  allowance  of  a  hoiaestead : 
KeU]/  V.  Duffif,  31  0.  8.  437,  HI  Longsdorf's 
Notes,  680. 

XXYIL   ALLOWANCE  IN  LIEU  OF 
HOMESTEAD. 

A.  CJoNSTBucnoN  or  Statctqbt  FBonsions. 

O.  C,  1  11788,  must  be  construed  to  be  so 
as  to  (^ectoate  and  not  thwart  the  object 
and  policy  of  the  law:  In  re  Bell,  12  0.  C.  D. 
731;  citing,  Colwell  Y.  Carper,  15  0.  B.  270, 
n  Longsdorfs  Notes,  729;  Bretz  v.  Moore, 
4  0.  C.  C.  (N.S.)  5S6,  16  0.  0.  D.  60  [af- 
flrmed,  withoat  opinion,  Brat»  T.  Moore,  69 
0.  a  574]. 

B.  SCQPB  Am  KmcT  or  Stathtobt 
FsovinoNS. 

A  resident  of  Ohio  who  is  the  head  of  a 
family  and  whose  wife  is  not  the  owner  of 
a  homestead  may  in  lieu  thoeof  hold  enmpt 
from  attachment  personal  property  to  an 
amount  not  exceeding  $500,  including  per- 
sonal earnings  in  excess  of  $150,  exempt  un- 
der O.  C,  110258:  Ron  T.  Tailoring  Co.,  7 
0.  C.  a  61,  8  O.  a  D.  65S;  Stalej/  v.  Wooley, 
8  0.  a  C.  35,  4  O.  C.  D.  660;  Keyt  T.  Young, 
i  O.  N.  p.  390,  4  O.  D.  (NJ*.)  118. 

0.  FaioB  Lboisution. 

By  the  act  of  1869  the  right  to  make  the 
selection  was  extended  to  the  debtor's  agent 
or  attorney,  and  by  the  act  of  1873  (70  v. 
61)  the  word  "wife"  was  inserted,  but  un- 
der the  prerions  amendment  (66  v.  48,  60) 
it  was  held  that  if  the  husband  owned  but 
a  single  article  of  personal  property,  and  it 
was  of  less  value  than  $500,  and  was  levied 
upon  to  satisfy  his  debt,  his  wife  was  entitled 
to  demand  and  have  such  article  set  off  in 
Heu  of  homestead;  Regan  Y.  Teeb,  28  O.  8. 
483,  m  Longsdorrs  Notes,  416. 

The  original  (8,  act  1860,  did  not  con- 
tain the  clause  "to  be  selected,"  etc.  That 
clause  was  added  by  the  amendment  of  1868 : 
Btauker  T.  Beard$leg,  9  O.  8.  690,  II  Longs- 
dorfs Notes,  399. 

Q.  C,  f  11738,  formerly  provided  that,  "It 
shall  be  lawful  for  any  resident  of  Ohio, 
being  the  head  of  a  family  and  not  the  owner 
of  a  homestead,  to  hold  exempt  from  execu- 
tion goods  to  the  value  of  three  hundred 
dollars":  Bwgea*  v.  Everett^  9  O.  8.  425,  II 
Ltmgsdorfs- Notes,  387. 


D.    PBdntBTT  EXKUPT. 

I.  PoFSOfwl  Prop«rt$f, 

Tersonal  property,"  includes  credits  and 
moneys  selected  by  the  debtor.  Credits  and 
moneys  selected  by  the  debtor  can  not  be 
taken  and  held  under  an  order  of  attachment 
or  by  garnishee  process:  Ohilcote  v.  Conleg, 
36  0.  S.  645,  III  Longsdorfs  Notes,  874,  see 
Conley  v.  Chilcote,  25  O.  S.  320,  III  Longs- 
dorfs Notes,  282;  Weett  T.  Briaker,  37  BulL 
205. 

O.  C  111738,  should  be  UberaUy  con-t 
strued  and  it  will  be  held  to  include 
moneys  or  credits  which  are  held  to  be  per- 
sonal property:  Warns  T.  Reeck,  8  O.  C.  0. 
(N.S.)  401,  18  0.  C.  D.  785. 

A  resident  head  of  a  family  may  hold  his 
exemption  in  lieu  of  homestead  in  addition 
to  the  personal  earnings  exempt:  Ro»»  T. 
Tailoring  Co.,  7  O.  C.  C.  51,  3  0.  C.  D.  668. 

The  debtor  has  a  right  to  select  in  lieu  of 
homestead  the  personalty  levied  on  and  re- 
plevy it  without  regard  to  the  fact  that  he 
may  Kave  other  property  which  he  refuses 
to  discloaei  Clark  v.  Hicke,  4  Dec.  Kep.  413, 
2  Clev.  L.  Rep.  129. 

If  personal  property  of  less  value  than 
$500,  being  levied  on,  is  set  apart  to  the 
debtor  in  lieu  of  homeetead,  and  other  exe- 
cutions are  levied  on  after-acquired  property, 
he  may  have  enough  of  the  latter  set  aside 
to  make  up  the  $500:  Clark  v.  lemael,  13 
Dec.  Rep.  996,  2  C.  8.  C.  R.  437. 

The  appraisement  of  personalty  on  demand, 
in  lieu  of  homestead,  is  conclusive  in  the 
absence  of  collusion  or  fraud,  the  statute  not 
providing  for  review:  Levi  T.  Q roves,  7  Dec 
Rep.  508,  8  BnU.  S60. 

A  debtor,  who,  at  the  time  of  demanding 
$600  exemption  out  of  attached  funds,  baa 
other  property  of  the  same  kind  of  the 
value  of  $500,  which  he  conceals  or  withholds 
from  his  creditors,  will  be  deemed  to  have 
selected  the  latter,  and  his  demand  tor  the 
former  will  be  refused:  Haelago  t,  Eoover, 
16  O.  C.  C.  670,  9  O.  a  D.  404  [affirms. 
Hoover  v.  Hatlage,  6  0.  K.  P.  90,  7  O.  D. 
(N.P.)  88]. 


2.   Pension  Money. 

But  mere  inaction  as  possession  of  and 
failure  to  turn  over  other  money  or  prop- 
erty to  the  officer  and  afterwards  squandering 
it,  is  not  sufficient  to  constitute  estoppel, 
waiver  or  selection,  unless  it  is  in  his  con- 
trol at  the  time  he  demands  the  exemption: 
Haslage  V.  Hoover,  16  O.  C.  C.  570,  9  0. 
C.  D.  404. 

Pension  money  is  subject  to  judgment: 
^*u«wflor  V.  WUeon,  32  BulL  866.  ^  . 
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E.  Who  Mat  Clauc  Exehption. 

1.   Hu$hand  and  Wtf«  Living  Together, 

(a)    Actual  Cohabitation. 

A  husband  and  wife  are  living  together 
unlesB  separated  judicially  or  by  agreement: 
Dittejf  V.  BllifrUg,  8  0.  C.  C.  278,  4  0.  C.  D. 
465. 

Where  a  husband  absconds  to  parts  un- 
known to  avoid  creditors  or  a  criminal  prose- 
cution, leaving  his  family  at  the  reaideoce, 
they  are  still  living  together,  in  the  eye  of 
the  law,  and  the  wife  may  claim  homestead 
in  the  property  as  against  his  creditors: 
Dittejf  V.  EUifritt,  8  0.  0.  C.  278.  4  O.  C.  D. 
406. 

If  the  wife's  house  and  lot  is  not 
occupied  as  a  homestead,  the  iamtly  having 
removed  therefnuUt  the  husband  is  not 
debarred  from  claiming  chattels  as  exempt 
in  lieu;  her  property  is  a  homestead  only 
while  oompied  as  such:  Ryan  t.  Miller,  40 
0.  S.  232.  IV  Longsdorfs  Notes.  20. 

Marriage  of  the  debtor  after  service  of  a 
garnishment,  and  the  justice's  order  on  the 
garnishee  to  [wy  the  admitted  amounted  into 
court,  will  not  entitle  him  to  exemption 
in  lieu  of  bomeatead,  for  the  creditor's  right 
has  vested:  Bradley  v.  Wacker,  13  0.  C.  C. 
630,  7  O.  C.  D.  565. 

An  unaseigned  dower  estate  of  a  husband 
on  proceedings  by  an  administrator  to  sell, 
having  been  sought  to  be  subjected  by  cross- 
petition  by  creditors  of  the  husband,  he 
married  again,  and  then  by  motion  demanded 
exemption  in  lieu  of  homestead.  It  was  held 
that  the  motion  was  a  sufficient  selection, 
and  as  distribution  was  based  oii  the  facts 
as  existing  at  the  time  of  distribution,  be 
was  entitled  to  the  exemption:  Moore  v. 
Jfoore^  7  O.  N.  P.  320,  6  O.  D.  (N.P.)  154. 

(b)  SepcLration. 

A  husband  occupying  the  homestead  and 
with  bis  minor  children  is  entitled  though 
his  wife  has  left  him,  to  exemption  in  lieu 
of  homestead  under  G.  C,  %  11737,  out  of 
the  proceeds  of  sale  to  satisfy  Hens:  Weber 
T.  aeter,  14  O.  C.  C.  277,  7  0.  G.  D.  381. 

A  wife  separated  from  her  husband  and 
having  no  child  is  entitled  to  «500  in  money 
in  lieu  of  a  homestead  out  of  her  own 
proper^  as  against  her  creditors,  see  G.  C, 
f  11601:  Bhaw  v.  Foley,  62  0.  S.  30,  IV 
Longsdorfs  Notes,  823. 

A  wife  living  separate  under  a  decree 
awarding  her  alimony  and  the  custody  of  a 
child  is  not  entitled  to  an  exemption  in  lieu 
of  a  homestead,  on  sale  of  his  property  un- 
der liens :  Luganer  v.  Weisgerbcr,  9  Dec.  Hep. 
458,  13  Bull.  637. 


A  wife  living  separate  from  her  husband 
and  not  on  tlie  property  can  not  claim  enmp- 
tion  in  lieu  of  homestead  out  of  the  proceeds 
against  judgments  against  him,  he  not 
«Uiming  tin  ezainption:  Brewing  Co*  t. 
Weatmeier,  4  0.  C.  C  296.  2  0.  C.  B.  666. 

A  wife  whose  husband  has  absconded  may 
claim  a  homestead  in  his  property  in  pro- 
ceedings to  declare  him  a  bankrupt:  In  re 
Rich,  15  0.  F.  D.  496. 

A  married  woman  who  has  wrongfully  and 
without  cause  permanently  abandoned  her 
husband  and  hat  no  child  or  children  living 
with  or  supported  by  her,  is  not  entitled 
to  an  allowance  in  lieu  of  a  homestead  in 
her  husband's  estate,  nor  can  she  make  a 
valid  demand  therefor  upon  his  failure  to 
make  the  same :  Bmk  v.  Uufftnan,  I  O.  N.  P. 
(N.S.)  349,  14  0.  U.  {N.P.)  225. 

2.  Re»ident$. 

(a)  Removal. 

One  who  is  a  head  of  a  family  continues 
to  be  a  resident  of  the  state  within  the 
meaning  of  the  attachment  laws,  and  is 
entitled  to  exemptions  in  lieu  of  a  home- 
stead so  long  as  he  and  bis  family  are  here 
without  regard  to  the  fact  that  he  is  pre- 
jiarlng  to  remove  with  bis  family  from  the 
state  and  is  on  the  eve  of  so  doing:  Rancourt 
v.  Hahn,  10  0.  C.  C.  (N.S.)  313.  20  O.  C.  U. 
245. 

(b)  Non-reeidenta. 

Nonresidents  of  Ohio  can  not  have  the 
benefits  of  O.  C.  1 11788:  Campbell  T.  Ben- 
nington, 4  0.  C.  C.  (NJ3.)  447,  16  0.  C. 
D.  230. 

8.   Widower,  ete. 

A  widower  living  with  an  unmarried 
daughter  is  also  entitled  to  a  homestead, 
likewise  to  exemption  in  lieu  of  homestead: 
Boetiger  v.  Fiacher,  8  Dec.  Rep.  776,  9  Bull. 
337. 

A  divorced  man  is  a  widower  under  the 
liberal  construction  of  the  statute,  and  if  a 
minor  son  lives  with  him  is  entitled  to  the 
exemption:  Kunkle  v.  Reeaer,  6  O.  N.  F. 
401^  5  0.  D.  (NJP.)  422. 

A  man  living  with  a  stepchild  who  has 
never  beoi  declared  a  member  of  bis  lamify, 
is  not  entitled  to  exemption:  Kraft  T.  Wolf, 
3  O.  K.  F.  (N.S.)  106,  16  O.  D.  (NJ*.) 
554. 

A  divorced  husband  who  remains  with  his 
children  in  the  homestead,  or  a  divorced 
wife  who  with  her  children  occupies  it  by 
way  of  alimony,  would  be  entitled  to  exemp- 
tion in  lieu  of  homestead  out  of  the  proceeds 
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of  a  sale  thereof  on  execution  or  under  liens : 
W«fi0r  V.  Bwr,  14  0.  a  C.  277,  7  O.  C.  D. 
881. 

4.  Widow. 
(a)    Without  Family. 

A  widow  without  m  family  is  entitled  under 
O.  C,  i  117S8,  to  claim  exemption  in  lien  of 
homestead:  Wentza  T.  Hayes,  16  O.  C.  C. 
110,  8  0.  C.  D.  766. 

Under  G.  C,  1 117S0,  a  widow  may  elaim 
homestead  exemption  though  she  is  not  living 
with  wimanied  daughter  or  unmarried  minw 
son:  AlUm  v.  Rwtaetl,  39  O.  S.  336,  III 
Longsdorf  B  Notes,  1032. 

A  widow  is  not  entitled  to  exemption  when 
she  does  not  have  the  oare  of  a  minor  child 
of  deceased  relative:  frown  t.  Parham,  4 
O.  C.  0.  (N.S.)  844,  15  0.  C.  D.  640,  also 
reported  Broum  v.  Parham,  1  O.  C.  C.  (N.S.) 
602  [afBrmed,  without  opinion,  Brown  v. 
Parham,  71  O.  S.  616]. 

The  exonption  in  lieu  of  homestead  to 
every  widow  (G.  C,  f  11738),  appliea  only 
to  her  own  proper^,  and  not  her  husband'a 
after  his  decease;  hence,  where  a  debtor 
assigns  for  benefit  of  creditors  and  dies,  the 
widow  can  not  obtain  the  exemption: 
Sterritf  v.  Lingo,  4  O.  N.  P.  366,  6  0.  D. 
(NJ*.)  481. 

(b)    WiOtno  of  Assignor. 

Allowances  to  a  widow  mads  in  a  pro- 
ceeding to  sell  teal  estate  bdonging  to  her 
deceased  husband  xo  fmy  debts,  to  which  no 
error  was  prosecuted  or  appeal  taken,  can  not 
be  attacked  collaterally  by  exception  to  her 
account  as  administratrix  of  the  ssid  estate: 
In  re  Beat,  14  O.  C.  0.  (N.8.)  463,  23  0. 
C.  D.  449. 

The  exemption  in  lieu  of  homestead  to 
every  widow  applies  only  to  her  own  property 
and  not  her  husband's  after  hie  decease; 
hence,  where  a  dditor  assigned  for  benefit  of 
creditors  and  dies,  the  widow  can  not  obtain 
the  exemption:  Sterriti  v.  Lingo,  4  O.  N.  P. 
366,  6  O.  D.  (N.P.)  401. 

6.  Divorced  Woman. 

A  divorced  woman  is  not  a  "widow" :  In  re 
AfUcWffA,  4  O.  N.  P.  (N.8.)  631,  52  Bulk 
78. 

A  divorced  woman  having  the  care  and 
maintenance  of  minor  child  is  entitled  to 
exemption:  In  re  Gilea,  6  O.  L.  B.  173. 

6.   Jlot  the  Owner  of  a  Homestaid. 

(a)  Ownership. 

(aa)    By  Either. 

When  real  estate  occupied  aa  a  family 
hMnestead  is  owned  either  by  husband  or 


wife  neither  can  hold  exempt  from  execution 
the  personal  property  allowed  by  Q.  C, 
(11738,  in  lieu  of  homestead:  i>evHieII  v. 
Edwardt,  23  O.  8.  603,  III  Longsdorf  a  Notes, 
14B. 

(&&)    Undivided  Interest  Owned  by  Wife. 

If  the  wife  owns  an  undivided  shiu'e  of  the 
farm  on  which  the  family  lives,  the  husband 
can  not  select  personalty  levied  on  in  lieu  of 
homestead:  JTeys  v.  Young,  2  O.  N.  P.  800, 
4  O.  D.  (N.P.)  118. 

(b)  Removal. 

A  man  after  he  haa  moved  his  family 
from  the  house  and  lot  of  bis  wife  is  "not  the 
owner  of  a  homestead":  Byan  v.  Miller,  40 
0.  S.  232,  rv  LongsdorFB  Notes,  20;  yiehaw 
V.  Foul,  43  O.  S.  63,  IV  Longsdorf's  Notes, 
147  (equity  of  redemption  subjected  by  cred- 
itor). 

A  widow  whose  husband  was  not  the  owner 
of  a  homestead  is  not  entitled  to  an  allow- 
ance in  lieu  of  homestead  out  of  his  estate: 
Wolverton  v.  Paddock,  3  0.  C.  C.  488,  2  0.  0. 
D.  279. 

The  fact  that  the  debtor's  wife  possessed 
a  homestead  at  time  of  assignment,  but  was 
compelled  to  abandon  it,  does  not  bar  d^tor 
from  claiming  homestead  exemption:  In  re 
Daviea,  10  O.  N.  P.  (N.S.)  206. 

(e)  Mortgage. 

Though  the  property  which  is  used  as  a 
homestead  is  mortgaged  for  more  than  its 
value,  the  benefit  of  the  exemption  can  not 
be  claimed,  as  the  debtor  is  still  the  owner: 
Bariram  v.  McOracken,  41  0.  S.  377,  IV 
Longsdorf's  Notes,  67;  Bid<Unger  v.  Pratt, 
50  O.  8.  719.  IV  Longsdorf's  Notes,  526; 
Olding  V.  Kemker,  9  Dec  Rep.  601,  15  Bulk 
310. 

7.  PartneraMp. 

(a)    Before  Disaolution. 

An  exemption  in  lieu  of  homestead  can  not 
be  claimed  by  partners:  Goylord  v.  Imhoff, 
26  O.  S.  317,  III  Longsdorfs  Notes,  806; 
Aultman  v.  WiUon,  66  O.  S.  138,  IV  Looga- 
dorfs  Notes,  656. 

One  who  obtains  goods  on  credit  while 
doing  business  under  a  fictitious  name,  rep- 
resenting a  partnership,  is  entitled  to  ex- 
emptioiu  in  lieu  of  homestead  out  of  the 
goods  so  obtained:  Longsdorf  v.  McBee,  39 
Bulk  97. 

That  the  partners  are  husband  and  wife 
does  not  entitle  them  to  exemption  in  lieu 
of  homestead  out  of  firm  assets.  6.  C, 
1 11738,  does  not  impart  a  Joint  right  to 
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husband  and  wife:  Aultman  v.  WiUon,  66  0. 
S.  138,  IV  Longsdorf't  Notes,  056. 

Partners  are  not  entitled  to  an  exemption 
out  of  the  firm  goods  in  case  of  an  assign- 
ment for  creditors,  for  that  is  the  legal  equiv* 
alent  of  its  seizure  in  execution:  Aultman  t. 
Wilson,  66  O.  S.  138,  IV  Longsdorf's  Notes, 
656. 

(b)     Aft0r  Diatolution. 

After  the  dissolution  and  sale  of  the  in- 
terest of  one  member  to  the  other,  th«  latter 
might  hold  such  property  exempt  from  the 
payment  of  a  debt  thereafter  asserted  against 
him  on  the  ground  that  such  debt  was  a 
partnership  debt  due  at  the  time  of  the  dis- 
solution: Mortley  v.  Flannagan,  38  O.  6. 
401,  III  Longsdorf's  Notes,  978;  see  Gaylord 
T.  Imhoff,  13  Dec.  Bep.  625,  1  C.  8.  C.  R.  404; 
Mortley  T.  Taylor,  7  Dec.  Rep.  681,  8  BuU. 
788. 

And  where  one  partner  sells  out  to  the 
other  and  withdraws  on  the  latter's  promise 
to  pay  him  $160  and  to  pay  the  debts,  the 
former  is  entitled  to  exemption  in  lieu  of 
homestead,  although  he  has  paid  no  part  of 
either:  Toight  Sons  v.  Lafkin,  12  0.  C.  C. 
751,  6  0.  C.  D.  124;  Long  v.  Hoban,  7  Dec 
Rep.  088,  4  Bull.  986;  Mortley  T.  Taylor, 
7  Dec.  Rep.  S31,  3  Bull.  788. 

8.   Assignor  for  Benefit  of  Creditors. 

The  probate  court  can  allow  $500  in  lieu 
of  homestead  assignor:  (O.  C,  §11112) 
Kuhn  V.  Nieberrj,  40  O.  S.  831,  IV  Longs- 
dorf's Notes,  45;  Mercer  v.  Cunningham,  53 
O.  S.  3S3,  IV  Longsdorf's  Notes,  605. 

An  assignor,  who  was  not  a  resident  of 
Ohio  on  the  day  of  her  assignment  for  the 
benefit  of  creditors  was  made,  but  became  a 
resident  thereafter,  is  not  entitled  to  home- 
stead exemption  under  the  Ohio  law:  As- 
signment of  Pelnick,  9  O.  N.  P.  (N.S.)  635. 

Where  an  assignor  for  the  benefit  of  cred- 
itors is  induced  to  and  does  for^o  the  selec- 
tion of  specific  articles  of  personal  property 
under  his  claim  for  exemption  in  lieu  of  a 
homestead,  because  of  representations  made 
to  him  by  the  assignee  that  he  would  have 
to  wait  until  the  property  was  sold  and  an 
order  of  court  obtained,  and  that  he  would 
then  be  paid  his  exemption,  actual  selection, 
under  such  circumstances,  is  waived  or  ex- 
cused, and  the  want  of  it  can  not  be  hdd 
to  be  an  abandonment  or  forfeiture  of  the 
assignor's  right  to  claim  and  have  his  ex- 
emption ont  of  the  proceeds  of  sale  of  the 
assigned  property  upon  formal  demand  made 
therefor  before  distribution:  In  re  Krwu, 
7S  O.  S.  314,  IV  Longsdorfs  Notes,  1046. 

Hk  fact  that  tlie  wife  of  an  assignor  pos- 
aesaed  a  homestead  at  the  time  the  assign- 


ment was  made,  which  she  was  compelled  b; 
financial  stress  to  abandon  pending  the  pro- 
ceedings in  the  assignment,  does  not  bar  the 
husband  from  asserting  a  claim  for  home- 
stead exemption  subsequent  to  such  abandon- 
ment and  before  distribution:  In  re  Daviee, 
10  O.  N.  P.  (N.S.)  205,  56  Bull.  309. 

An  assignor  for  the  benefit  of  creditors  is 
entitled  to  an  allowance  of  the  value  of  his 
exemptions  upon  application  made  at  any 
time  before  distribution :  In  re  Davie*t  lO  O. 
N.  P.  (N.S.)  205,  66  BulL  369. 

F.  Date  of  DETiauciNATioir. 

The  marriage  of  the  debtor  subsequent  to 
levy  and  before  sale  does  not  entitle  the 
debtor  to  the  benefit  of  the  exemption:  Bel- 
ders  V.  Lane,  40  0.  8.  346,  IV  Longsdorfs 
Notes,  30;  Niwon  v.  Vandyke,  2  0.  0.  C.  63, 
1  0.  C.  D.  364;  Wildermuth  v.  Koenig,  41  O. 
S.  180,  IV  Longsdorf's  Notes,  67 ;  Carter  v. 
Ross,  8  0.  C.  C.  139,  4  0.  G.  D.  333;  Bradlejf 
V.  Wacker,  13  0.  C.  0.  630,  7  O.  C.  D.  566. 

An  allowance  as  of  time  of  sale  and  distri- 
bution of  proceeds,  though  at  time  of  order 
of  sale  debtor  was  unmarried:  Bimmons  T. 
JfooFS,  3  0.  C.  C.  (N.S.)  178,  13  0.  C.  D.  11, 
citing  Niehaus  T.  Foul,  43  0.  8.  63,  IV  Longa- 
dorfs  Notes,  147;  Mortley  v.  Flanagan,  38 
0.  8.  401,  III  LongsdoTfa  Notes,  978. 

One  who  marries  after  filing  a  petition  in 
bankruptcy  is  not  entitled  to  a  homestead 
under  O.  C.,  1 1 1738.  His  status  being  de- 
termined at  the  time  of  tiie  filing  of  his 
petition,  no  subsequent  act  on  his  part  can 
alter  that  oondition:  In  r«  Flet€^t  16  0.  F. 
D.  210,  16  Am.  Bank.  Rep.  491. 

Where  an  heir  at  the  time  an  order  of  sals 
was  made  was  not  entitled  to  an  exemption 
in  lien  of  a  homestead,  but  before  sal^  by 
reason  of  changed  conditions,  he  becomes  so 
entitled,  he  can  claim  the  same.  In  meh 
case  the  findings  and  order  of  sale  need  not 
be  changed:  Simmons  v.  Moore,  3  O.  G.  C 
(N.S.)  178,  13  0.  a  D.  IL 

G.  Frooebdiitos  m  Which  Exehption  liar 
Be  Claimkd. 

1.  PartttioH. 

In  a  partition  case  where  property  is  sold, 
exonption  in  lieu  of  homestead  may  be 
awarded  to  a  parcener  or  his  wife  ont  of  his 
distributive  share:  Oillett  t.  Jftller,  12  0.  a 
G.  209,  6  O.  G.  D.  588;  see  Comer  V.  DoAon, 
22  0.  &  016,  III  Longsdorfs  Notes,  100. 

A  tenant  in  common  may  claim  hia  ex- 
emption out  of  the  proceeds  of  partition  sale: 
Comer  T.  Z>od«Ofi,  22  0.  S.  010,  III  Longs- 
dorfs Notes,  106. 

A  wife  living  with  her  hnsbsJid,  who  is 
largely  in  debt,  neither  hnabaDd  nor  wife 
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owning  a  homeBtead,  is  entitled  to  select 
9500  in  lieu  of  a  homestead  out  of  a  fund 
arising  from  a  sale  in  partition  of  an  undi- 
vided interest  in  real  estate  inherited  by  the 
husband  while  insolvent :  OUlett  T.  Miller, 
12  0.  a  G.  209.  5  O.  C.  D.  688. 

A  Imsband'B  Bhare  of  land  as  tenant  in 
common  with  his  wife  is  subject  to  hia  claim 
of  homestead  exemption;  hence,  if  not  ex- 
ceeding $1,000  in  value,  his  conveyance  of 
it  to  her  through  a  trustee  is  not  in  fraud 
of  creditors:  Proaek  T.  Kuchta,  0  Dec.  Rep. 
129.  11  BulL  65. 

Where,  after  Judgment  against  a  married 
woman,  charging  her  separate  property, 
which  consisted  of  an  undivided  interest  in 
land,  she  procures  a  temporary  delay  in  the 
issuance  of  an  order  of  sale  and  procures  a 
voluntary  partition,  puts  a  house  on  her 
share  and  moves  into  it  and  claims  home- 
stead, it  was  held  that  a  tenancy  in  common 
was  not  like  a  partnership.  The  homestead 
having  been  created  before  levy  or  order  of 
sale  was  valid,  subject,  however,  to  the  cred- 
itor's right,  on  proper  issues,  to  inquire  into 
the  equality  of  the  partition:  HUl  Myert, 
46  O.  8.  18S,  IV  Longsdorfs  Notes,  818. 

2.   Aaaignment  for  Benefit  of  Creditorn. 

An  assignor  for  the  benefit  of  creditors  is 
entitled  to  an  allowance  of  the  value  of  his 
exemptions  upon  application  made  at  any 
time  before  distribution:  In  re  Daviea,  10  O. 
N.  P.  (N.S.)  205,  55  Bull.  369. 

Where  the  assignor  waives  the  right  to 
B^ect  specific  property  in  lieu  of  homestead, 
under  G.  C,  {  11738,  and  asks  that  the  sum 
of  $500  be  allowed  to  him  out  of  the  proceeds 
from  the  sale  of  the  assigned  property,  and 
such  sum  is  set  off  to  him  by  the  appraisers, 
and  the  action  of  the  appraisers  is  approved 
by  the  court  and  said  sum  is  ordered  to  be 
paid  to  the  assignor  out  of  the  proceeds  of 
the  sale,  such  order  by  the  court  is  not  a 
final  order  upon  which,  in  case  the  assignee 
fails  to  pay,  an  action  could  be  brought 
against  the  assignee  on  his  bond:  Benizel  Y. 
aoodiom,  14  O.  C.  C.  (N.S.)  65,  22  O.  C.  D. 
244. 

An  insolvent  ddttor  who  owns  and  occupies 
a  homestead  at  tiie  time  of  making  an  assign- 
ment for  the  benefit  of  creditors,  and  conse- 
quently is  not  entitied  to  an  allowance  in  lieu 
of  a  homestead  by  the  snbaequent  loss  or 
tenninatlon  of  his  homestead,  becomes  en- 
titled to  such  allowance  out  of  any  fund  still 
in  assignee's  hands:  Jfoot^  t.  WfUtioker, 
22  BnU.  168. 

After  an  assignment  for  the  benefit  of  cred- 
Itora,  a  vendor  of  personal  property  who 
might  have  obtained  judgmeat  and  exsentim 
for  the  unpaid  pnrchase  price,  may  through 


the  agency  of  the  assignee  successfully  resist 
the  allowance  of  a  homestead  exemption  to 
the  assignor  out  of  the  proceeds  of  the  sale 
of  such  unpaid  for  personalty :  In  re  Bowers, 
61  Bua  53. 

An  assignee  for  creditors  allows  exemp- 
tion in  lieu  of  homestead  at  his  peril  if  the 
right  is  disputed,  and  can  not  shelter  himself 
under  advice  of  counsel:  Aultman  v.  Wilaon, 
55  O.  8.  138,  IV  Longsdorfs  Notes,  655. 

Where  K's  homestead  is  subject  to  a  mort- 
gage to  M,  who  had  failed  to  reoord  it,  and 
K  assigns  for  creditors,  and  after  sale  there 
ia  9350  proceeds  from  the  homestead  and  $400 
from  the  sale  of  chattels,  and  K  claims  $500 
in  lien  of  homestead,  it  was  hdd  that  the 
mortgage  having  been  void  as  to  creditors, 
tb^  could  object  to  the  homestead  being 
paid  out  of  the  $400,  except  as  to  the  sur- 
plus after  crediting  the  $350  to  the  home- 
stead ;  and,  although  the  mortgage  was  valid 
as  against  K,  yet  the  failure  to  record  it  hav- 
ing deprived  K  of  the  right  to  take  all  the 
$400,  he  and  not  M  was  entitled  to  the  $350: 
Knepfl^a  AsM^ment,  4  O.  N.  P.  213,  6  O.  D. 
(NJ.)  417. 

Exemption  rights,  excepting  after  property 
had  been  attached,  does  not  waive  the  right 
to  select  the  attached  property  as  exempt: 
Close  V.  Sinclair,  38  O.  S.  530,  III  Longs- 
dorfs Notes,  991. 

An  assignor  for  benefit  of  creditors,  reserv- 
ing all  rights  to  homestead  and  exemption, 
and  demanding  an  allowance  in  lieu  of  home- 
stead, the  probate  court  has  jurisdiction  to 
require  the  assignee  to  pay  $500,  in  lieu  of 
homestead,  out  of  the  proceeds  of  lands: 
Kuhn  V.  liiieberg,  40  0.  S.  031,  IV  Longsdorfs 
Notes,  45. 

A  judgment  against  one  who  had  assigned 
for  creditors,  reserving  homestead  rights, 
and  had  had  the  homestead  assigned  to  him 
by  appraisers  under  G.  C,  $  11112,  is  not 
a  lien  on  the  land  so  set  apart,  the  title 
being  in  the  assignee.  A  buyer  of  such  laud 
from  the  debtor  by  warranty  deed  gets  no 
legal  title,  but  only  the  debtor's  equi^  after 
settlement  of  the  assignment.  Homestead 
being  a  personal  privil^e  and  not  eonvey- 
able,  the  buyer's  occupancy  under  such  deed 
will  be  subject  to  the  rights  of  the  assignee 
and  the  settlement  of  his  final  account: 
SoAttUer  T.  iftUer,  45  O.  8.  326,  IV  Longa- 
dorf  a  Motes,  270. 

Assignment  of  a  homestead  by  an  officer 
levying  ezeention  wUI  not  prevent  the  Judg- 
ment becoming  dormant  under  G.  C, 
{ 11663:  Wwst  T.  James,  61  O.  8.  280,  IV 
Longsdorfs  Notes,  640. 

The  pr<d>ate  court  has  power  which  is  ex- 
clusive, under  G.  C.,  |  lUlS^  to  allow  exemp- 
tion in  lieu  of  homestead  out  of  personal 
property,  and  if  the  assignee  refuses  the 
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claim,  failure  to  apply  to  the  probate  court 
waives  the  right,  and  the  commoa  pleas  has 
no  original  jurisdiction  in  the  matter ;  hence, 
a  suit  on  the  assignee's  bond  for  the  value 
of  the  property  selected  does  not  lie:  Jferccr 
V.  Curmingham,  53  O.  8.  353,  IV  Longsdorf'a 
Notes,  606. 

A  married  woman,  assigning  her  property 
for  benefit  of  creditors,  can  be  allowed  ex- 
emption in  lien  of  homestead  therefrom  in  a 
proper  case:  Mercer  v.  CunnirtJjham,  53  0.  S. 
363,  IV  Longadorf'a  Notes,  605. 

3.   Adtninistrator'B  Sale. 

In  case  of  an  administrator'a  sale  to  pay 
debts,  the  widow  can  not  take  in  lien  of 
homestead  out  of  the  proceeds  of  sale:  Blias 
V.  Puhrman,  6  O.  C.  C.  203,  3  O.  C.  D.  416. 

The  finding  in  an  order  to  sell  real  es- 
tate upon  petition  by  an  administrator  mak- 
ing the  heir,  mortgagees  of  deceased  and 
persons  claiming  liens  as  judgment  credi- 
tors of  the  heir  parties,  that  such  creditors 
of  the  heir  had  a  lien  on  his  interest  by 
virtue  of  the  levy  of  executions,  after  the 
death  of  the  ancestor,  is  not  a  bar  to  an 
allowance  in  lieu  of  a  homestead  under  G. 
C,  I  11738,  if  at  the  time  the  sale  is  made 
and  proceeds  distributed,  he,  by  reason  of 
changed  eircumstances,  is  entitled  to  the 
exemption,  although  at  the  time  the  order 
of  sale  was  made  he  was  unmarried  and  not 
entitled  to  the  exemption :  Simmons  v. 
Uoore,  8  O.  C  0.  (N.S.)  178,  13  0.  C.  D. 
11. 

The  only  right  of  a  widow  to  a  homestead 
in  her  deceased  husband's  land  was  under 
O.  0.,  1 11732,  which  expires  when  the  un- 
married children  arrive  at  age.  She  had 
no  such  right  under  G.  C,  1 11730:  Taylor 
T.  Thorn,  29  O.  S.  560,  III  Longsdorf's 
Notes,  499. 

On  administrator's  sale  of  real  estate  to 
pay  debts  of  one  who  left  no  homestead,  the 
widow  is  not  entitled  to  the  allowance  in 
lieu  of  homestead:  Wolverton  V.  Paddock, 
3  O.  C.  C.  488,  2  0.  C.  D.  279. 

If  an  executor  is  about  to  sell  land  to 
pay  debts  under  a  power  in  the  will,  the 
widow  with  a  minor  child  is  entitled  to 
homestead  in  addition  to  dower:  Wanzer  v. 
Widow,  2  Dec.  Rep.  323,  2  W.  L.  M.  426. 

The  right  of  a  widow  to  have  a  home- 
stead set  off  to  her  under  G.  C,  1  11732, 
on  an  executor's  proceeding  to  sell  to  pay 
debts,  gives  her  no  right  to  ask  sale  and 
allowance  of  $600  in  lieu  of  homestead  out 
of  the  proceeds,  nor  to  have  other  property 
set  off  in  lieu  of  homestead.  G.  C,  fS  11737, 
11788  do  not  apply:  Blia»  v.  Fuhrman,  6 
O.  C.  a  208.  8  O.  C.  D.  416. 


In  allowing  homestead  to  the  widow  un- 
der G.  C,  1  1079S,  on  executor's  proceed- 
ing to  sell  to  pay  debts,  the  dower  interest 
need  not  cover  the  same  part  of  the  ground 
as  the  homestead  so  assigned:  Anonymous, 
11  Dec.  Rep.  159,  25  BuU.  102  (editorial). 
.  On  petition  of  an  administrator  to  sell  to 
pay  debts,  it  is  not  error  in  the  probate 
court  to  decree  exemption  in  lieu  of  home- 
stead to  the  family  out  of  the  proceeds, 
though  not  demanded  under  G.  C,  S  11732, 
until  distribution:  Evans  v.  Staggaman,  8 
Dec.  Rep.  244,  0  Bull.  636. 

Judgment  liens  are  superior  to  an  allow- 
ance in  lieu  of  homestead  where  land  is 
sold  by  an  administrator  to  pay  debts,  and 
the  widow  asks  dower  and  homestead  out  of 
the  proceeds  instead  of  in  the  land,  and  the 
sole  is  not  under  a  lien  precluding  hom- 
steod:  Jonea  T.  Allen,  6  O.  N.  P.  518,  8  O. 
D.  (N.F.)  338. 

4.  Aitaohmmt. 

G.  C.,  S  11738,  applies  as  well  to  property 
levied  on  by  attachment  as  by  execution, 
and  an  order  for  the  sale  of  the  attached 
property  made  in  the  proceeding  in  i^tach- 
ment  does  not  prevent  the  debtor  from  ex- 
ercising his  right  of  selection  after  the  mak- 
ing of  such  order  of  sale:  Close  t.  Jffmdair, 
38  O.  S.  630,  ni  Longsdorfs  Notes,  991; 
Rempe  t.  Ravens,  68  0.  S.  113,  IV  Longs- 
dorfs Notes,  940,  48  Bull.  510;  reported, 
Remfe  T.  Ravens,  1  O.  L.  R  155. 

5.  Bankruptcy. 

When  the  bankrupt  in  filing  his  schedule 
attempts  to  claim  a  homestead  under  G.  C, 
S  11738,  but  does  so  improperly,  he  may,  if 
there  are  still  funds  undistributed  in  the 
hands  of  the  trustee  in  bankruptcy,  so  amend 
his  schedule  as  to  make  the  claim  effective: 
In  re  Breman,  140  Fed.  761,  15  O.  P.  D. 
110,  15  Am.  Bank  Rep.  463. 

A,  a  voluntary  bankrupt,  failed  to  set  out 
an  itemized  list  of  property,  claimed  to 
be  exempt  together  with  the  estimated  value 
thereof,  but  filed  a  claim  as  follows:  "Prop- 
erty exempt  under  G.  C,  \  11725,  household 
goods  $100.00.  Property  exempt  under  this 
section,  household  goods,  $500.00,  totlal 
$600.00,"  and  having  retained  his  household 
goods  and  there  being  no  money  on  hand  at 
the  time  of  filing  the  petition,  and  all  other 
property  turned  over  to  the  trustee  and 
sold,  it  was  held,  A  was  not  entitled  to  have 
$500  of  this  fund  exempt  in  lieu  of  home- 
stead because  of  his  noncompliance  with  the 
bankruptcy  act  as  to  exemptions:  In  re 
McClintock,  15  0.  F.  D.  68,  13  Am.  Bank 
Rep.  606. 
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When  ibe  proceeds  from  the  sale  of  real 
eatate  mre  entirely  consumed  in  the  payment 
of  mortgage*  executed  by  a  vidow  and  aa 
to  which  her  homestead  has  been  wiuved, 
Boe  is  not  precluded  from  subsequently  claim- 
ing a  homestead  out  of  the  proceeds  of  the 
sale  of  otiter  real  estate  in  the  hands  of  a 
trustee  in  baidcTUptey:  In  re  Buckingham, 
102  Fed.  972,  11  O.  V.  D.  418. 

6.   ProoeedingB  Against  a  Boat. 

In  proceedings  against  a  boat  1^  name 
neither  the  owner  nor  wife  is  entitled  to 
select  and  hold  its  apparel  or  furniture 
exempt  in  lieu  of  homestead:  Johnton  t. 
Ward,  27  0.  S.  917,  IH  Longsdorfa  Notes, 
372. 

H.   Aqainbt  What  Claius  Enfobciblx. 
1.   Judgmmt  Lien. 

A  debtor's  rights  to  a  homestead  are 
superior  to  judgment  lien  and  it  is  not 
necessary  to  change  the  findings  and  order 
of  sale  against  the  property  of  a  debtor, 
if  he  be  found  entitled  to  an  exemption  in 
lieu  of  a  homestead:  Simmons  v.  Moore,  3 
O.  C.  C.  (N.S.)  178,  13  O.  C.  D.  11  [citing 
UcGonvaie  v.  Lee,  31  0.  S.  447,  III  Longs- 
dorPs  Notes,  696]. 

A  lien  of  decree  in  chancery  charging  spe- 
cific pn^>eriy  with  payment  of  debt  is  prior 
to  mbsequent  mortgage  on  homestead  when 
right  of  homestead  is  removed:  Bmith  v. 
PhilUpa,  6  O.  N.  P.  (N.S.)  502,  18  O.  D. 
(NJ>.)  429. 

A  lien  becomes  enforeible  after  the  death 
of  the  hcnnesteader:  Smith  r.  Phillipa,  5  O. 
N.  P.  (N.S.)  602,  18  O,  D.  (NJP,)  429. 

2.  Uortgage. 

A  widow's  right  to  claim  exemption  in 
lien  of  homestead  out  of  a  judgment  and 
mortgage  held  by  her  against  two-twelfths 
of  land  is  not  barred  by  her  having  mort^ 
gaged  her  own  interest  in  other  eight- 
twelfths:  Wenteel  T.  Bajfes,  16  O.  C.  0.  110, 
8  O.  C.  D.  756. 

A  mortgage  of  premises,  no  part  of  which 
constitutes  the  family  homestead  of  the  mort- 
gage debtor,  at  the  time  of  the  execution  and 
delivery  of  the  mortgage,  although  not  ex- 
ecuted by  the  wife,  is  not  affected  by  the 
sabsequent  selection  and  occupancy  of  the 
premises  mortgaged  as  the  homestead  of 
the  mortgagor.  Wife  can  not  claim  home- 
stead: Oibaon  T.  Mtmdell,  29  O.  S.  523,  III 
Longsdorfs  Notes,  494. 

When  a  mortgage  is  declared  to  be  in 
fraud  of  creditor,  it  stands  as  a  deed  of 
trust  for  creditors,  the  mortgagee  becoming 


a  trustee  who  must  account  for  all  pro- 
ceeds; hence  the  dfd>tor  can  not  have  $500 
in  lieu  of  homestead  againat  t^e  general 
creditors:  Pease  V.  Sohuh,  6  O.  N.  P.  246, 
4  0.  D.  (N.P.)  121  Caffirming  In  re  BiOmH, 
2  O.  N.  P.  381,  4  O.  D.  (N.P.)  30]. 

A  chattel  mortgage  void  aa  to  creditors, 
because  reserving  a  ri^t  of  disposition, 
does  iiot  deprive  the  mortgagor's  wife  of 
exemption  in  lieu  against  his  ass^ee  for 
creditors.  Delaying  demand  until  the  mort- 
gages are  ascertained  to  be  void,  though 
sale  has  been  had,  is  not  a  wfdver:  Whitens 
Assignment,  Goebel,  153. 

On  distribution  of  proceeds  from  the  sale 
of  land,  mortgages  will  be  paid  in  full  in 
the  order  of  their  priority  before  anything 
ia  applied  on  judgment  liens  or  a  claim 
for  homestead  exemption:  Arohihald  T. 
Jtfttrcus,  10  0.  N.  P.  (N.S.)  251. 

3.   Eisecutor's  Sale. 

In  a  proceeding  by  an  executor  to  sell  land 
to  pay  debts  of  decedent,  O.  C,  {11738. 
does  not  authOTise  the  widow  to  demand  and 
have  set  off  to  her  in  lieu  of  homestead  real 
property  not  exceeding  $500  in  value:  Bliss 
V.  Fuhrman,  6  O.  C.  C.  203,  3  O.  C.  D.  410. 

4.  Bet^off. 

A  set-off  is  not  defeated  1^  the  plaintiff's 
right  to  an  exemption  in  lieu  of  homesiaad: 
Kemper  t.  Pierce,  6  O.  C.  C.  488,  3  O.  C.  D. 
239  [affirmed,  without  opinion,  Pwnw  T. 
Kemper,  32  BulL  331];  Berhant  v.  Haker, 
73  O.  8.  260,  IV  Longsdorfs  Notes.  1002. 

It  has  been  repeatedly  held  that  where  a 
debtor  is  entitled  to  htdd  a  judgment  as 
proper^  exempt  from  execution,  a  set-off 
as  to  such  judgment  will  not  he  ordered: 
Diehl  T.  Friester,  37  O.  8.  473,  III  Longa- 
dorf's  Notes,  920. 

6.  Qamishment. 

Where  upon  a  suit  a  party  is  gamisheed, 
and  the  garnishee  pays  the  money  to  the 
magistrate  and  the  magistrate  in  turn  to 
the  debtor  pending  an  appeal,  the  debtor 
may  still  claim  it  as  exempt,  although  the 
affidavit  claiming  the  exemption  does  "not 
show  definitely  the  amount  of  property  he 
is  the  owner  of,  and  where  the  record  does 
not  show  that  he  in  terms  selected  this  par- 
ticular property  for  his  exemption:  Mmtel 
V.  McCammon,  13  O.  C.  C.  280,  7  O.  C.  D. 
320. 

A  motion  to  discharge  a  garnishment  of 
money  on  the  ground  that  the  money  is 
exempt  from  execution  is  a  sufficient  selec- 
tion of  it  as  in  lieu  of  homestead:  Tombow 
V.  Haskins,  16  O.  C.  C.  656.  8  O.  C.  D.  281". 
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A  clidm  for  exemption  which  hy  O.  C, 
111738  may  be  made  "at  any  time  hefore 
Bale"  is  in  time  in  ease  of  garnishment 
where  of  eourse  there  is  no  a^,  it  made 
before  the  fund  has  come  into  the  custody 
of  the  court,  but  remains  with  the  garnishee 
for  future  disposition:  Boover  t.  Haalage,  5 
0-  N.  P.  90,  7  0.  D.  (N.P.)  98  [affirmed 
Batlage  t.  Boover,  16  O.  C.  C.  670,  9  O. 
C.  D.  404]. 

I.  Nbcessaues. 

The  word  "necessaries"  is  not  used  in 
the  Ohio  statutes  in  the  narrow  sense  of 
articles  which  are  indispensable,  but  it  in* 
eludes  all  articles  which  are  within  the  cir- 
cumstances of  the  family  and  will  enable 
them  to  live  conveniently  and  decently  ac- 
cording to  the  custom  of  those  among  whom 
they  reside;  and  under  this  construction  of 
the  word  the  water  beating  apparatus  used 
in  a  dwelling  of  sufficient  convenience  and 
accomodation  to  have  a  hath  room  and  tub 
is  a  "necessity":  Water  Heater  Co,  v.  Jftfcfcel, 
9  O.  N.  P.  (N.S.)  581. 

J.  Time  To  Claim. 

A  demand  is  permitted  at  any  time  before 
actual  appropriation:  Rempe  v.  Ravena,  68 
O.  S.  113,  IV  Longedorf's  Notes,  940. 

If  in  attachment  proceedings  no  motion 
or  application  is  made  by  defendant,  and 
the  decision  of  the  justice  is  in  no  way  in- 
Toked  by  him  upon  the  question  of  the  right 
to  demand  and  hold  said  property  exempt, 
the  judgment  of  tlie  justice  upon  the  final 
hearing  of  said  cause  "sustaining  said  at- 
tachment and  ordering  the  garnishee  to  pi^ 
the  money  in  his  bands  into  court,"  will  not 
conclude  or  estop  the  defendant  from  there- 
after asserting  his  right  to  have  and  hold 
said  money  exempt;  but  he  may,  notwith- 
standii^  si^d  judgment  and  order,  demand 
such  exemption,  and  upon  demand  made  at 
any  time  before  the  actual  appropriation  of 
the  same  to  the  payment  of  plsdntiff's  claim, 
he  is  entitled  to  have  said  mon^  set  off  and 
allowed  to  him  as  exempt;  Rempe  t.  Ravens, 
68  0.  S.  113,  IV  txingsdorfs  Notes,  940,  48 
Bull.  SIO  [distinguishing  Strauaa  \.  Cooch, 
47  O.  S.  115,  IV  Lon^orfs  Notes,  360]. 

A  demand  is  permitted  if  made  before 
fund  has  actually  come  into  custody  of  the 
court:  Rempe  v.  Ravens,  8  O.  N.  P.  613,  11 
O.  D.  (N.P.)  684  [citing  Hoover  v.  Haelage, 
6  0.  N.  P.  90,  7  0.  D.  (N.P.)  98]. 

A  claim  for  exemption  is  in  time,  in  case 
of  garnishment,  if  made  before  the  fund  has 
come  into  the  custody  of  the  court,  tnit  re- 
mains with  the  garnishee  for  future  dis- 
position:  Boover  t.  Baslage,  5  O.  N.  P. 


00,  7  O.  D.  (NJ".)  08  [affirmed  Hostage 
Hoover,  16  0.  0.  C.  570,  9  O.  a  D.  404]. 

Where  the  only  asset  of  an  estate  asiigned 

for  creditors,  not  covered  by  ineumbrancea, 
was  an  undivided  interest  in  a  tract  of  land 
and  an  applicaticm  for  exemption  was  made 
in  the  probate  court,  which  waa  refused  be- 
cause no  assets  were  then  in  the  aasigne^s 
hands,  tlie  toact  being  then  the  subject  ol  » 
partition  suit,  and  the  proceeds  of  sale  com- 
ing in  the  probate  courti  it  was  hdd  that  the 
homestead  was  suffidratly  selected  before 
sale  under  O.  C,  1  11738  by  reason  of  such 
application  and  would  be  granted:  Telsey  T. 
TeUey,  1  Dayton  Term  Rep.  (Iddings)  65. 

Where  the  execution  debtor's  wife  owns 
land  which  is  their  homestead,  but  hefore 
the  levy  upon  goods  they  have  removed  from 
it,  and  it  is  not  then  their  homestead,  the 
debtor  may  claim  exemption  of  personal 
property  in  lieu  of  homestead:  Ryan  v. 
Miller,  40  O.  S.  232,  IV  Longsdorfs  Notes, 
20. 

It  is  too  late  to  claim  exemption  after 
verdict  and  payment  to  the  judgment  cred- 
itor: Green  v.  Fischer,  6  Dec  Rep.  1138,  10 
Am.  L.  Rec  570. 

Where  lands  were  sold  in  an  action  on  a 
mortgage  executed  by  husband  and  wife^ 
neither  of  whom  had  a  homestead,  the  wife, 
as  against  a  judgment  creditor  who  was  a 
party,  was  held  entitled  to  the  exemption 
out  of  the  surplus  after  satisfaction  of  the 
mortgage  debt,  though  no  demand  was  made 
until  the  sale  was  confirmed  and  the  money 
in  the  liands  of  the  officer  for  distribution: 
McConmlle  v.  hee,  81  O.  8.  447,  III  Longs- 
dorf  8  Notes,  596. 

So  after  sale  by  aasignee  for  ereditora: 
BeUebvMeh  y,  Riokter,  7  Dec.  Rep.  341,  2 
Bull.  127  [affirmed,  on  other  grounds,  Belfo- 
busoh  V.  Riehter,  37  0.  S.  222,  III  Longs- 
dorfs  Notes,  908]. 

Formerly  the  demand  was  to  be  made  at 
the  time  of  the  levy:  Muse  v.  Darrah,  2  Dec. 
Sep.  604,  4  W.  L.  M.  140;  Frost  V.  Shaw, 
3  0.  S,  270,  II  Longsdorfs  Notes,  26. 

If  the  debtor  were  not  present  demand 
should  be  made,  and  notice  given  to  ttw 
officer  within  a  reasonable  time  before  sale: 
Frost  V.  Shaw,  S  O.  8.  270,  11  Longsdorfs 
Notes,  26. 

When  the  officer  is  about  to  execute  an 
order  of  sale  or  execution  is  a  proper  time 
to  assert  a  homestead  claim :  Sears  T.  Hanks, 
14  O.  S.  298,  II  Longsdorfs  Notes,  667. 

A  decretal  order  of  sale  may  be  subject 
to  a  demand  for  homestead  as  well  as  an 
execution  at  law:  Seara  v.  Banks,  14  0.  8. 
298,  II  Longsdorfs  Notes,  657. 

A  demand  in  lieu  of  homestead  out  of  the 
proceeds  of  a  judgment  in  favor  of  the 
debtor,  not  m&dc  until  the  judgment  had 
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been  paid  to  a  judgment  creditor  on  peti- 
tion to  subject  the  fund,  is  too  late:  Orem 
Y.  Fisher,  8  Dec.  Bep.  1188  (last  report  is 
best),  10  Am.  L.  Rec  670,  8  Dec.  Rep.  340, 
7  Bull.  131. 

Delay  of  right  months,  and  until  after 
order  of  sale  in  attachment  proceedijigs  to 
select  the  attached  property  as  exempt  in 
lien  of  homestead,  does  not  waive  the  right 
to  select;  for  O.  C,  {  11738  allows  selection 
"at  any  time  before  sale,"  and  i^iplies  to 
attachments  u  well  as  to  exeontions:  Close 
T.  Sinclair,  38  O.  S.  S30,  III  Longsdorf  s 
Notes,  991. 

An  assignor  for  the  benefit  of  creditors  is 
entitled  to  an  allowance  of  the  value  of  his 
exemptions  upon  application  made  at  any 
time  before  distribution :  Atsignmmt  of 
DaviM,  10  O.  N.  P.  (N.a)  206,  SS  Ball. 
S09. 

K.   Form  of  Dehaitd. 

No  particular  notice  of  a  demand  is  re- 
quired: Long  V.  Hoban,  7  Dec.  Rep.  688,  4 
BulL  086;  Orem  T.  Fisher,  6  Dec.  Kep. 
1139,  10  Am.  L.  Rec.  670;  Dunn  v.  Spring- 
meter,  7  Dec.  Bep.  339,  2  Bull.  127. 

Where  a  defendant  in  an  attachment  suit 
states  by  motion  that  he  has  selected  and 
demanded  the  property  attached  in  lieu  of 
homestead,  and  neither  he  nor  his  wife  is 
the  owner  of  a  homestead,  the  fact  that  he 
has  not  specified  under  what  clause  or  sec- 
tion of  the  statutes  he  made  his  selection 
will  not  defeat  his  claim,  but  he  will  be 
presumed  to  have  made  it  under  a  section 
which  entitled  him  to  the  exemption,  and 
it  will  be  araflable  to  him  under  G.  C, 
111738:  Ranoourt  v.  Bakn,  10  0.  C.  C.  (N. 
8.)  313,  20  0.  0.  D.  245. 

A  demand  for  9600  worth  in  lieu  of  home- 
stead is  mffieient  for  part  of  a  homogeneous 
quantity  as  a  pile  of  brick,  witiiout  picking 
out  the  part:  ffaU  T.  Brown,  4  Dec  Rep. 
80,  1  Gler.  Lu  Rep.  S. 

A  motion  to  disehwrge  a  garnishment  of 
money  tfn  tbe  ground  tiiat  the  money  is 
exonpt  from  eneution  is  a  suflicient  selec- 
tion of  it  as  in  lieu  of  homestead  under 
O.  C,  S  11738:  Tombow  v.  Bagkint,  16  O. 
C  C.  «6«,  8  O.  0.  D.  281. 

Lk   Natdbb  of  the  Iktebest. 

A  claim  for  allowance  in  lieu  of  home- 
stead is  not  an  insurable  interest  in  case  of 
amignmftnt  for  benefit  of  creditors,  when 
tranafer  of  property  avoids  the  policy:  In- 
ummee  Co.  t.  Waters,  66  0.  S.  157,  IV 
Loi«Bdorf  a  Notes,  883. 

The  pn^erty  set  off  as  a  homestead  is  not 
therdl^  lelieved  from  being  subjected  to  the 
payment  of  a  judgment  to  the  extent  that 


it  never  can  be  so  used,  but  is  relieved  only 
while  occupied  1^  debtor's  family  as  a  homo- 
atead:  Kerns  v.  Lindmj  3  O.  C.  C.  (N.S.) 
37,  13  0.  C.  D.  162. 

Beal  property  of  a  judgment  debtor  that 
is  exempt  from  sale  in  lieu  of  a  homestead 
under  G.  C,  S  11738,  when  selected  and  held 
by  such  judgment  debtor  as  so  exempt  be- 
comes his  absolute  property  with  full  power 
of  disposition,  and  if  Uiereafter  he  sells  and 
conveys  the  same,  such  property  in  the  bands 
of  his  grantee  is  not  subject  to  the  lien  of 
a  judgment  obtained  against  the  grantor 
prior  to  such  sale  and  conveyance,  nor  to 
seizure  and  sale  upon  execution  in  satis- 
faction of  such  jud^nent:  Omett  v.  Biront, 
70  0.  &  300,  IV  Longsdorfs  Notes,  074. 

M.   Necbssitt  of  Selection. 


N.  SnooBSBrra  ExEUFnom. 

A  former  allowance  is  no  bar  to  subse- 
quent claims  against  same  judgment  out  of 
other  property;  subject  to  the  limitation  that 
a  judgment  debtor  may  not  at  uiy  time 
hold  exempt  in  lieu  of  a  homestead  property 
in  excess  of  $500  in  value  in  addition  to  the 
chattel  property  otherwise  by  law  exempted: 
Hart  V.  Cole,  73  0.  S.  267,  IV  Longsdorfs 
Notes,  1003. 

Part  payments  are  credited  against  an  in- 
solvent grantor  when  he  has  received  three 
hundred  dollars  of  the  balance  of  purchase 
money  from  the  grantee:  i^oAnsoii  t.  Bum- 
side,  7  0.  N.  P,  74,  8  0,  D.  (N.P.)  412. 
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Personal  property  is  exempt  only  when 
selected.  Until  selected  it  is  subject  to  levy 
and  sale:  Carpenter  v.  Warner,  38  0.  8. 
416,  in  Longsdorfs  Notes,  080. 

Where  the  only  asset  of  an  estate  assigned 
for  creditors,  which  is  not  swallowed  up 
by  incumbrances,  is  an  undivided  interest 
in  a  tract  of  land,  and  an  application  for 
«cemption  Is  made  in  the  prolmte  court, 
which  was  refused  because  no  aaseta  were 
then  in  the  assignee's  hands,  said  tract  beii^ 
then  the  subject  of  a  partition  suit,  and  the 
proceeds  of  sale  coming  into  the  probate 
court,  the  homestead  has  been  sufficiently 
selected  before  sale  under  G.  C,  {  11738, 
by  reason  of  such  application,  and  will  be 
granted;  Kelsey  v.  Eelsey,  1  Dayton  Term 
Rep.  (Iddings)  66. 

In  an  administrator**  sale  to  pay  debts 
no  demand  is  juoessary.  G.  C.,  1 11732, 
maicea  it  the  peremptory  duly  of  tbe  ap- 
praisers to  set  off  the  homestead,  nor  eould 
the  widow  waive  it  if  there  were  minor  chil- 
dren: JOMt  T.  Allm,  6  O.  N.  P.  618,  8  O. 
D.  (N.P.)  388. 
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O.  Pbocedcbe. 

An  officer  is  bound  at  bis  peril  not  to  take 
on  execution  article*  Bbsolutely  exempt,  unleea 
the  dditor  waivei  his  exemption:  Fro9t  v. 
8hav>,  S  O.  S.  £70,  II  LongsdOTTs  Notes,  26. 

Under  proceedings  in  aid  of  eiBeation  it 
may  be  obown  by  parol  evidence  that  tiie 
claim  upon  wbieb  the  judgment  was  rcfn- 
dered  was  for  necesesrieB,  and  ten  per  cent, 
of  tbe  earnings  of  the  judgment  debtor  Bub- 
jected  to  the  payment  of  the  claim  of  the 
judgment  creditor:  Sioeet  v.  Bamum,  8  O. 
C.  C.  (N.S.)   108,  18  O.  C.  D.  880. 

Where  a  defendant  in  an  attachment  suit 
states  by  motion  that  he  has  sdected  and 
demanded  the  property  attached  in  lieu  of 
homestead,  and  neither  he  nor  his  wife  is 
the  owner  of  a  homestead,  the  faei  he 
has  not  specified  under  what  clause  or  sec- 
tion of  the  statutes  he  made  his  selection 
will  not  defeat  his  claim,  but  he  will  be 
pieeumed  to  have  made  it  under  a  section 
which  entitled  him  to  exemption,  and  it 
wiU  be  available  to  him  tinder  O.  C,  1  11738. 
In  such  a  case  tbe  motion,  if  supported,  dis- 
cbaiges  tbe  attached  property,  whether  it  is 
iji  the  form  of  a  discharge  of  tbe  attachment 
or  natf  and  tbe  justice  has  jurisdiction  to 
entntain  and  dispose  of  tbe  contention: 
Bancourt  v.  ffafcn,  10  0.  C.  C.  (N.S.)  313, 
20  0.  C.  D.  24S. 

A  motion  setting  up  the  selection  and  de- 
mand of  property  in  lieu  of  homestead  ex- 
emption, if  supported,  diBchargee  the  at- 
tached property  whether  it  is  in  the  form 
of  a  discharge  of  the  attachment  or  not,  and 
the  justice  has  jurisdiction  to  entertain  and 
dispose  of  the  contention :  Rancourt  v. 
ffahn,  10  O.  C.  C.  (N.8.)  818,  20  O.  C.  D. 
245. 

It  is  the  right  of  the  creditor  to  have  a 
aale  of  the  property  subject  to  his  right,  not- 
withstanding nothing  above  such  exemption 
can  be  realized:  Jones  v,  ffatser,  12  O.  D. 
(N.P.)  437. 

On  distribution  In  action  to  foreclose 
mortgages  in  which  wife  released  her  dower 
and  to  adjust  liens,  as  between  the  dower  of 
tbe  wife  and  tbe  husband's  exemptim  in  lieu 
of  homestead,  tbe  homestead  exemption 
should  be  resorted  to  before  the  wiftfs  dower: 
Btoehr  v.  Brewing  Oo^  17  O.  C.  D.  330,  2 
O.  L.  R.  440. 

Where  an  unassigned  dower  estate  of  a 
husband  on  proceedings  by  an  administra- 
tor to  sell  was  sought  to  be  subjected  by 
cross-petition  by  creditors  of  the  husband, 
who  married  again,  his  motion  to  pay  out 
of  the  proceeds  of  a  sale  was  beld  a  suffi- 
cient selection:  Moore  v.  Moore,  7  O.  N.  P. 
320.  0  O.  D.  (N.P.)  154. 


Allowances  to  a  widow  made  in  a  proceed- 
ing to  sell  read  estate  belonging  to  her  de- 
ceased husband  to  pay  debts,  to  which  no 
error  was  prosecuted  or  appeal  taken,  can 
not  be  attacked  collaterally  by  exception  to 
her  account  as  administratrix  of  the  said 
estate:  In  re  Heat,  14  O.  a  a  (N.8.)  463, 
23  O.  C.  D.  449. 

Where  the  probate  court  refused  five  hun- 
dred dollars  in  lieu  to  an  assignor  for  cred- 
itors, because  he  then  owned  a  hcnnestead, 
and  ten  months  after  he  again  applied  on 
the  ground  that  his  homestead  had  been  sold 
under  prior  liens  which  exhausted  the  pro- 
ceeds, it  was  bdd  that  the  former  order 
was  not  res  judicata,  and  the  assets  being 
still  undistributed  the  allowance  was  proper: 
Moody  V.  Whittaker,  22  Bull.  168. 

Where  the  property  is  not  taken  for  a 
debt  no  homestead  right  arises.  Thus,  where 
a  widower  and  his  Infant  children  being 
tenants  in  common,  he  marries  again,  and 
on  divorce  his  second  wife  has  his  share 
awarded  to  her  as  alimony,  and  brings  par- 
tition and  a  sale  is  ordered,  the  infant  chil- 
dren can  not  claim  homestead:  Rinehart  t. 
Riaehart,  6  Dec  Rep.  007,  8  Am.  L.  See. 
654. 

A  married  woman  claiming  in  lien  of 
hnnestMd  must  show  that  she  and  her  hna- 
band  are  living  together  and  that  neither 
owns  a  homestead;  these  facts  are  not  pre- 
sumed: Voight  V.  Lafkiti,  12  O.  C.  C.  751, 
6  0.  G.  D.  124. 

The  facts  at  the  time  of  an  asaignment 
and  not  at  the  time  of  distribution  control 
where  tbe  exemption  is  claimed  under  Q,  C, 
IS  11730,  11784,  or  11738,  but  probably 
otherwise  under  G.  C,  {  11737:  KunUt  v. 
Reeeer,  6  O.  N.  P.  401,  5  O.  D.  <N.P.)  422; 
Moort  T.  Moon,  7  O.  K.  P.  320,  6  0.  D.  (N. 
P.)  164. 

The  better  and  safer  procedure,  in  ease  tbe 
assignee  has  failed  to  pay  the  exemption 
claim,  is  for  the  party  claiming  the  exranp- 
tion  to  file  exceptions  to  the  account  of  the 
assignee  and  then,  if  an  order  to  pay  be 
made  and  the  assignee  fails  to  comply  there- 
with, bring  an  action  on  bis  bond:  Bentzel 
V.  Ooodwin,  14  0.  C.  C.  (X.S.)  65,  22  O.  0. 
D.  244. 

If  tbe  order  directing  the  payment  of  a 
certain  sum  in  lieu  of  exemption  be  made  in 
the  court's  consideration  of  the  question  of 
distribution  of  the  proceeds  of  sale  of  the 
property  out  of  which  exemption  could  be 
paid,  and  all  persons  in  interest  were  in 
court,  a  failure  to  comply  with  such  order 
might  sustain  an  action  on  the  bond;  Bent- 
zel V.  Ooodicin,  14  O.  C.  C.  (K.S.)  65,  22  O. 
C.  D.  244. 

Where  an  assignor  waives  the  right  to 
select  specific  property  in  lieu  of  homestead 
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under  G.  C,  {  11738,  and  asks  tbat  the  sum 
of  five  hundred  dollara  be  allowed  to  him 
out  of  the  proceeds  from  the  sale  of  the  as- 
signed property,  and  such  aum  is  set  off 
to  him  by  the  appraisers,  and  the  action  of 
the  appraisers  is  approved  by  the  court  and 
said  sum  is  ordered  to  be  paid  to  the  as- 
signor out  of  the  proceeds  of  sale,  it  was 
held  tbat  such  order  by  the  court  is  not  a 
final  order  upon  which,  in  case  the  assignee 
fails  to  pay,  an  action  could  be  brought 
against  the  assignee  on  bia  bond:  Bentzel 
T.  Goodwin,  14  O.  a  C.  (X.S.)  65,  22  O.  C. 
D.  244. 

P.  WAmOB. 

The  abandonment  of  a  homestead  consists 
in  actually  quitting  the  premises  and  leaving 
it  entirely  as  a  home;  hut  as  an  allowance 
in  lieu  of  a  homestead  necessarily  implies 
that  the  parties  have  no  homestead,  no  aban- 
donment of  such  allowance  can  be  implied  by 
simpfy  showing  a  former  ownership  and  sub- 
sequent abandonment  of  a  homestead:  Bank 
V.  Huffman,  1  O.  N.  P.  (N.&)  849;  14  0.  D. 
(N,P.)  22S. 

In  cose  of  a  chattel  mortgage  the  owner 
waivei  the  benefit  of  enmption  so  for  at  the 
ineunbrance  extends  or  Is  operative:  Frott 
T.  Shaw,  3  O.  6.  270,  II  Lonpdorf  s  Notes, 
26. 

A  chattel  mortgage  is  not  a  mere  waiver 
by  the  husband  alone  of  the  exemption,  but  is 
a  conveyance,  and  his  wife  can  not  claim  the 
goods  exonpt  any  more  than  if  he  had  sold 
them:  Hiaer  v.  Dawaon,  9  Dee.  Rep,  827,  17 
BulL  318. 

A  mortgagee  of  chattels  sold  by  him  on  in- 
stallments, who  obtains  judgment  at  law  and 
execution,  waives  ownership  under  the  mort- 
gage and  the  mortgagor  con  have  homestead 
exemption  out  of  the  property:  State,  ea>  rel., 
V.  Lacy,  18  O.  C.  C.  379,  10  O,  0.  D.  111. 

If  a  debtor,  demanding  as  exempt  under 
O.  C,  S  11738,  property  token- by  law  and  in 
the  custody  of  the  court,  has  at  the  time  of 
such  demand  and  the  hearing  thereon  to  de- 
termine his  right  to  such  exemption,  other 
property  of  the  same  kind  and  of  the  value 
of  8500  in  his  poBaession,  or  under  his  con- 
trol, which  he  conceals  or  withholds  from  his 
creditors,  he  will  be  deemed  to  have  selected 
the  property  so  concealed,  and  his  demand 
for  the  property  in  the  custody  of  the  court 
will  be  refused:  Haslage  v.  Hoover,  16  0.  C. 
C.  670,  0  O.  C.  D.  404  [affirming  Hoover  T. 
Haulage,  6  O.  N.  P.  90,  7  O.  D.  (N.P.)  98]. 

A  mere  failure  to  make  selection  and  de- 
mand for  any  time  snort  of  tbat  permitted 
1^  the  statute  is  not  a  waiver.  The  selection 
may  be  made  before  or  at  the  time  of  the 
levy  by  withholdiiig  and  concealing  property 
(or  the  purpose  and  with  the  effect  of  pre- 


venting a  levy  upon  it.  The  famUy  of  the 
debtor  are  bound  by  his  selection  or  waiver: 
Hoover  v.  Haslage,  5  O.  N.  P.  90,  7  O.  D. 
(N.P.)  98  [afiSrmed,  Haslage  v.  Hoover,  16 
O.  C.  C.  670,  9  O.  C.  D.  404]. 

The  right  may  be  waived,  as  where  the 
debtor  fixed  a  time  and  place  for  meeting 
the  officer  and  making  the  selection,  and  pur- 
posely failed  to  attend:  Butt  v.  Orem,  29 
0.  S.  667,  in  Longsdorfs  Kotes,  509. 

Where  property  had  been  levied  (m  by  at- 
tachment, and,  pending  the  suit,  the  dd>tor 
assigned  all  his  property  for  the  bcneflt  of 
creditors,  except  audi  as  he  mi^t  lawfully 
hold  exempt  from  execution,  it  was  held  that 
the  right  of  the  dd>tor  to  sdect  the  attached 
property  as  exempt  from  sale  was  not  there- 
by waived:  Close  v.  Sinclair,  38  0.  8.  630, 
III  Longsdorfs  Notes,  991. 

~A  colorable  or  pretended  sale  of  exempt 
property  by  a  debtor  does  not  forfeit  his 
right  to  bold  the  same  exempt:  Tracy  v. 
Cover,  28  O.  8.  61,  III  Longsdorfs  Notes, 

389. 

A  judgment  debtor  contracting  to  sell  his 
homestead  does  not  lose  his  right  to  hia  ex- 
emption in  lieu  of  a  homestead  beoanse  of  a 
judgment  obtained  and  execution  issued  be- 
fore the  execution  of  the  deed:  Wanu  v. 
Reeck,  8  0.  C.  C.  (N.S.)  401,  18  0.  C.  D.  785. 

In  a  proceeding  in  attachment  and  gar- 
nishment under  G.  C,  fi  102S3  and  10266, 
where  property  of  the  defendant  in  the  hands 
of  a  garnishee  is  at  the  time  of  the  service 
of  process  upon  saeh  garnishee^  subject  to 
exemption  by  the  defendant  under  G.  C, 
S  11738,  mere  failure  of  the  defendant  to 
assert  such  right  in  the  attaehmoit  suit  by 
a  motion  or  application  to  discharge  tiie  at- 
tachment, or  for  a  rdease  of  the  property  on 
the  ground  that  the  same  is  so  exempt,  does 
not  of  itself  amount  to  and  constitute  an 
abandonment  or  waiver  by  the  defendant  of 
hia  right  to  claim  and  have  such  exemption: 
Rempe  v.  Ravens,  68  O.  S.  113,  IV  Longs- 
dorfs Notes,  940,  48  Bull.  510. 

Where  a  man  executes  a  mortgage  and 
afterwards  marries  and  becomes  the  head  of 
a  family,  a  family  homestead  in  the  mort- 
gaged property  is  subject  to  the  mortgage, 
and  in.  an  action  against  the  mortgagor  to 
foreclose  such  mortgage  his  wife  is  not  a 
necessary  party:  Wilson  v.  Scott,  20  0.  S. 
636,  III  Longsdorfs  Notes,  606. 

A  mortgage  of  premises,  no  part  of  which 
constitutes  the  family  homestead  of  the  mort- 
gage debtor  at  the  time  of  the  execution  and 
delivery  of  the  mortgage,  although  not  exe- 
cuted by  the  wife,  is  not  affected  by  the  sub- 
sequent selection  and  occupancy  of  the  prem- 
ises mortgaged  as  the  homestead  of  the  mort- 
gagor. The  wife  con  not  claim  a  h<sneBtead: 
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Gibson  T.  Mundell,  29  0.  B.  628>  III  Longs- 
dorfB  Notes,  494. 

In  a  sale  on  foreclosure  of  mortgaged  prem- 
ises, the  wife  having  joined  in  the  execution 
of  one  mortgage,  but  not  of  the  other,  the 
controversy  as  to  the  wife's  homestead  is 
an  equitable  one  in  which  there  is  no  right 
of  trial  by  jury,  and  therefore  a  ri^t  of 
appeal  lies:  Spence  v.  Ba$ei/,  34  0.  8.  42,  III 
Longsdorfs  Notes,  697. 

An  execution  may  be  levied  upon  a  family 
homestead  notwithstanding  the  exemption 
and  the  right  of  dower,  but  can  only  be  en- 
forced Bubject  to  such  rights:  Winkler  t. 
State,  60  r«I.,  80  O.  a  0.  860,  11  O.  C.  D. 
123. 

A  widow's  right  to  claim  exemption  in 
lieu,  of  homestead  out  of  a  judgment  and 
mortage  held  by  her  against  two-twelfths 
of  land  is  not  barred  her  having  mort* 
gaged  her  own  interest  in  the  other  eight- 
twelfths:  Wwtiul  T.  Hayes,  16  0.  C.  C.  110, 
9  O.  a  D.  766. 

Where  an  assignor  for  the  bendlt  of  cred- 
itors is  induced  to  and  does  forego  the  sdee- 
tion  of  ^ecifle  articles  of  personal  property 
undo*  uis  claim  for  exemption  in  lieu  of  a 
homestead,  because  of  representations  made 
to  him  by  the  assignee  that  he  would  have 
to  wait  until  the  proper^  was  sold  and  an 
order  of  court  obtained,  and  that  he  would 
then  be  paid  bis  ecemption,  actual  selection, 
under  such  circumstances,  is  waived  or  ex- 
cused, and  the  want  of  it  can  not  be  held  to 
be  an  abandonment  or  forfeiture  of  the  as- 
signor's right  to  claim  and  have  his  exemp- 
tion out  of  the  proceeds  of  sale  of  the  as- 
signed property  upon  formal  demand  made 
therefor  before  distribution:  In  re  A$$ign' 
ment  of  Kraut,  79  O.  8.  314,  IV  Longsdorf's 
Notes,  1046. 

Q.  PBEStJHFTIONS. 

A  married  woman  claiming  in  lieu  of  home- 
stead inust  show  that  she  and  her  htttband 
are  living  together,  and  that  neither  owns  a 
homestead;  these  facts  are  not  presumed: 
Voighi  T.  Lafhin,  12  O.  C.  C.  761.  6  O.  0.  D. 
124;  see  Elliot  v.  Plattor,  43  O.  8.  198,  IV 
Longsdorf's  Notes,  1S9;  Bank  v.  Huffman, 
1  0.  N.  P.  (N.S.)  349,  14  0.  D.  (N.P.)  226. 

XSVm.    EXECUTION  AGAINST 
PERSON. 

A.  Issvnra  ExiounoK. 

The  affidavit  directed  by  the  third  section 
of  the  act  of  March  19,  1838,  is  not  defective 
because  it  states  the  ground  for  a  capiaa  in 
the  words  of  the  act  merely,  to-wit,  "That 
the  debtor  is  about  to  dispose  of  his  property 
with  Intent  to  defraud  hit  creditors":  Hook- 


apringer  v.  BaUetiburg,  16  0.  804,  I  Longi- 
dorf's  Notes,  765. 

Execution  against  the  person  can  not  be 
issued  out  of  a  different  court  than  that  tea- 
dering  judgment:  FertUixer  Co.  v.  Roiik,  64 
O.  S.  422,  IV  Longsdorfs  Notes.  641. 

The  probate  court  can  not  issue  an  execu- 
tion against  the  person  on  a  judgment  in  the 
common  pleas:  Fertilizer  Co,  v.  Ronk,  64  O. 
8.  422,  IV  Longsdorfa  Notes,  641. 

A  judgment  rendered  against  a  defendant 
while  in  custody  under  an  order  of  arrest  is- 
sued by  a  justice  of  the  peace,  is  in  effect,  so 
far  as  execution  against  the  person  is  con- 
cerned, a  finding  of  the  fraud  charged  in  the 
aflSdavit  upon  which  the  order  issued.  Upon 
a  judgment  thus  rendered  process  for  impris- 
onment may  issue  of  coursew  No  affidavit 
after  Judgment  is  required.  And  whm  the 
face  of  tne  process  shows  sueh  a  judgment 
to  have  been  rmdered,  a  legal  cause  of  im- 
prisonment sufficient^  appears;  B»  parte, 
Ogden,  2  Dec.  Bep.  93,  1  W.  L.  H.  360. 

The  only  court  authorized  to  allow  on  exe- 
cution against  the  person  under  0.  0., 
1 11746,  is  the  court  rendering  the  judgment. 
Hence,  such  allowance  by  the  probate  judge 
on  a  judgment  of  the  common  pleas  in  the 
absence  of  the  judge  of  the  latter  is  a  nullify, 
and  the  party  obtaining  it  may  be  liable  for 
false  imprisonment:  Fertiliser  Co.  v.  Ronk, 
54  O.  S.  422,  IV  Longsdorfs  Notes.  641. 
See  also  Abbest. 

B.  DiBCHABOB. 

Under  a  former  statute,  a  defendant  ar- 
rested upon  execution  for  a  fine  might  sur- 
render land  in  discharge  of  bis  body,  and  the 
land  may  be  sold  withou';  valuation:  WaUK 
V.  Ringer,  2  0.  327,  I  Longsdorfs  Notes,  130. 

Where  the  defendant  turns  out  real  estate 
to  release  his  body,  the  lien  of  the  judgment 
on  other  lands  of  the  defendant  is  not  thereby 
discharged:  Douglae  T.  WaUaoe.  11  O.  42, 
I  Longsdorfs  Notes,  639. 

C.  FuBOR  Bouma. 

It  never  was  intended '  that  the  bounds 
around  the  jail  should  be  wholly  inclosed  by 
visible  actual  monuments.  If  monuments  be 
set  up  at  certain  points  and  the  lines  between 
described  only  mathematically,  it  is  sufficient: 
Lucky  V.  Brandon,  1  O.  49,  I  Longsdorfs 
Notes,  66. 

Where  Jail  limits  are  1^  law  coextensive 
with  a  county,  and  a  new  county  is  made  in 
part  out  of  an  old  one,  the  jail  limits  of  the 
old  county  are  stiU  the  privilege  of  a  d^tor 
who  was  charged  in  execution  before  the  new 
county  was  organized:  JTent  t.  Burnett,  10 
0.  392. 1  Longsdorfs  Notes,  623. 
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On  teUure  to  pay  the  prison  fee,  a  debtor 
doe*  not  Tiolate  his  bond  going  oatslde  of 
prison  bounds:  OiU  T.  Jr«n«r,  13  0.  B.  182, 
n  Longwlorf  a  Notes,  602. 

A  eertifieate  gtveo  by  a  commissioner  of 
iniolrenta  to  a  debtor  who  baa  given  bond  for 
tha  prison  limits,  diadiarges  the  seenrify  on 
tba  bond,  notwithstending  the  proceedings  are 
afterwards  dismissed  in  the  common  pleas: 
Yotmg  V.  WMtPm,  9  0.  100,  I  Longsdorf  b 
Notes,  465. 

In  an  aetion  on  a  bond  given  under  O.  C, 
1 11769,  it  is  a  good  defense  that  no  order 
was  made  1^  the  eonrt  or  judge  authorising 
its  isene,  or  that  such  order  was  made  with- 
out the  neceasary  preliminary  proof,  or  that 
the  writ  has  been  quashed:  Hyatt  Y.  Robin- 
ton,  15  O.  372,  1  Longsdorfs  Notes,  716. 

Joint  bonds  given  in  separate  suits  are 
void;  and  a  bond  is  void  nnlesa  defendant  is 
actually  in  prison,  and  that  fact  is  recited  in 
the  bond:  Lytfo  v.  Doviet,  2  O.  277, 1  Longs- 
dorfs Notes,  125. 

.  When  a  defendant  in  custody,  within  the 
prison  limits,  makes  oath  that  he  is  unable 
to  support  himself,  the  plaintiff  is  not  bound 
to  furnish  lodgings ;  Buttl€$  v.  Carlton,  1  O. 
92,  I  Longsdorf  B  Notes,  66. 

A  debtor  imprisoned  within  the  jail  limits 
may  go  into  private  houses,  or  labor  on  pri- 
vate ground  within  such  limits,  without  being 
guilty  of  an  escape:  Lucky  T.  Bnmdofs  1  O. 
49, 1  Longsdorfs  Notes,  66. 

Where  Jail  limits  are  by  law  ooeztensive 
with  a  oonniy,  and  a  new  ooonty  Is  made  in 
part  ont  of  u  old  me,  the  Jail  limits  are  not 
therd^  changed :  Kmt  t.  Burnett,  10  0. 
898,  1  Longsdorfs  Notes.  62S. 

D.  LumzjiT  ow  Shebuf. 

The  imprisonment  of  a  judgment  debtor 
upon  execution  opo-ates  as  a  satisfaction  so 
long  as  the  imprisonment  continues,  and  so  if 
he  is  dischai^ed  from  such  imprisonment  with 
the  assent  of  the  creditor;  but  if  the  d^tor 
escapee  or  is  discharged  withoat  the  assent 
of  the  creditor,  ft  is  not  a  satisfaction:  Bouh 
rell  V.  Zeigler,  19  O.  862, 1  Longsdorfs  Notes, 
883. 

A  sheriff  oan  not  be  amereed  for  not  ex- 
ecuting a  writ  under  G.  C,  1 11744,  from  an- 
other oounfy,  unless  the  indorsement  "funds 
d^KWited"  is  made  upon  the  writ;  nor  can 
a  toider  d  his  fees  Iw  substitnted  in  the 
plaee  of  such  indorsement:  Duneon  t. 
Drakeley,  10  O.  45, 1  Longsdorfs  Notes,  487. 

No  aetion  lies  against  the  sheriff  for  im- 
prisoning a  debtor  in  the  same  room  with 
criminals,  if  the  county  jail  contains  but 
one  ^utment:  Campbell  v.  FooifMon,  I  0. 
110,  I  Loi^Esdoif  s  Note*,  68. 


A  sheriff  can  not  defend  in  an  aeti<m  on 
tlie  ease  for  the  escape  of  a  prisoner,  on 
the  ground  that  the  jiUl  vras  InsnfBeicnt: 
Riohardton  v.  flfpeneer,  6  O.  13, 1  Longsdorfs 
Notes,  316. 

R    PsmLBGB  nOK  ASRBST. 

1.   Purpo9e  of  Statutory  Provi»io»$. 

The  law  making  power  did  not  intend  to 
excuse  from  arrest  at  any  time  those  guilty 
of  or  charged  with  misdemeanors:  In  re 
Carroll,  0  Dec  Kep.  261,  12  BnlL  9. 

G.  C,  1 13505,  provides  that,  "If,  during 
a  session  of  the  general  assembly,  a  member 
or  officer  thereof  is  arrested  upon  a  charge 
of  treason,  felony  or  breach  of  the  peace^ 
notice  thereof  shall  be  given  forthwith  to  the 
body  with  which  be  is  connected,  by  the 
otucer  issuing  the  process  up<m  which  such 
arrest  is  made." 

2.   Who  Are  Exempt. 

(a)    Members  of  General  Assembly. 

A  manber  of  the  general  assembly  is  ex- 
empt from  service  of  summons  in  a  county 
other  than  that  M  his  residence,  during  the 
sessions  of  the  assembly  and  the  time  usu- 
ally occupied  in  traveling  to  and  from  such 
sessions,  where  the  cause  of  action  accrued 
ten  days  before  the  opening  of  the  session: 
Walsh  V.  Mooney,  13  O.  0.  C.  (N.S.)  90,  28 
O.  C.  D.  214. 

(b)  Buitora. 
(aa)    Non-residents  of  State. 

The  priTilege  of  suitors  from  service  of 
summons  wliile  going  to,  attoiding  or  re- 
turning from  court  octends  to  all  suitors 
whether  they  be  residents  or  nonresidents 
of  this  state:  Barber  v.  iTfiotoIe^  77  0.  S. 
81,  IV  Longsdorfs  Notes,  1030. 

Freedom  from  service  of  summons  should 
be  allowed  with  a  reasraaUe  latitude.  Bcsf 
sonable  delays  or  deviations  should  be  al- 
lowed,  provided  they  do  not  arise  in  carry- 
ing  out  a  purpose  entirely  distinct  from  the 
purpose  of  going  to,  attending  or  returning 
from  eourt:  Barber  v.  Knowlet,  77  0.  8.  81, 
IV  Longsdorfs  Notes.  1080. 

Service  of  mmmons  and  an  order  of  ar- 
rest issued  in  a  civil  action  against  a  non- 
resident and  made  upon  him  directly  after 
he  had  entered  into  a  reci^nisance  to  ap- 
pear before  the  court  of  common  pleas  at 
its  next  term,  and  before  conviction  and  be- 
fore he  bad  an  opportunity  to  return  to  his 
home,  was  rightfully  set  aside:  Compton  v. 
Wilder,  40  0.  S.  130,  TV  Longsdorfs  Notes, 
IL 
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Non-reaident  suitors  are,  by  the  rule  of 
the  eommon  law,  while  attending  court,  priv- 
ileged from  being  served  with  nunmona  in 
civil  aetioQs,  and  it  is  not  the  intention  or 
effect  of  O.  C,  1  11766,  to  deprive  them  of 
such  privilege:  Baasett  v.  Qunaolus,  6  Dec 
Bep.  1228.  12  Bvlh  319,  13  Am.  L.  Rec  487. 

Where  one,  who  is  a  nonresident  of  this 
state,  is  called  into  this  jnriBdiction  by  his 
attorneys  for  the  purpose  of  consultation 
with  reference  to  the  subject-matter  of  a 
pending  action,  he  is  exempt  from  service 
of  summons,  notwithstanding  he  instituted 
an  independent  action  for  replevin  of  the 
properfy  involved :  Solomon  v.  Tokum,  10 
O.  N.  P.  (N.8.)  271. 

Service  on  a  person  induced  trick  or 
f^se  statement  to  come  into  another  state  is 
void.  One  who  esMces  another  into  the  jur- 
isdiction to  consult  over  pretoided  business 
matters  can  not  have  htm  served  until  a 
reasonable  time  to  depart  after  termination 
of  the  business:  Pileher  v.  0raAam,  18  0.  C. 
C.  6,  9  O.  a  D.  825. 

A  judgment  renderd  against  one  who  has 
been  fraudulently  decoyed  into  the  jurisdic- 
tion of  the  court  is  not  absolutely  void;  and 
it  can  not  be  attached  collaterally  in  an 
action  upon  such  judgment:  Albright  v. 
Boyd,  8S  O.  S.  34. 

{hh)    Non-residents  of  County. 

The  privilege  of  suitors  from  service  of 
summons  while  going  to,  attending  or  re- 
turning from  court  extends  to  all  suitors 
whether  they  be  residents  or  nonresidents 
of  this  state:  Barber  v.  Knowlea,  77  0.  S. 
81,  IV  Longsdorfs  Notes,  1030. 

Freedom  from  service  of  summons  should 
be  allowed  with  a  reasonable  latitude.  Rea- 
sonable delays  or  deviations  should  be  al- 
lowed, provided  they  do  not  arise  in  carry- 
ing out  a  purpose  entirely  distinct  from  the 
purpose  of  going  to,  attending  or  returning 
from  court:  Barber  v.  JTnotoIes,  77  O.  S.  81, 
TV  Longsdorfs  Notes,  1030. 

Service  on  a  person  in  another  coun^  than 
that  of  his  residence,  into  which  he  haa  gone 
to  attend  a  trial  in  which  he  is  concerned, 
and  at  which  his  presence  is  necessary,  is 
not  a  good  servioe:  Andrewa  r.  Lem&eeib,  46 
O.  S.  38,  IV  Longsdorfs  Notes,  310. 

The  agent  of  a  corporation,  though  with- 
out personal  interest  in  the  suit,  is  within 
tiie  reason  of  tiie  rule,  and  where  he  la  in  a 
eounfy  other  than  that  of  his  residence  for 
the  purpose  of  hearing  a  motion  in  a  case 
against  his  company  and  as  a  witness,  aerr- 
ice  upon  him  after  the  hearing,  but  before 
he  had  time  to  leave,  is  not  good:  Hoiwe- 
holder  v.  tnauranee  Co.,  6  0.  N.  P.  520,  8 
0.  D.  (N.P.)  321. 


An  attorney  is  «empt  from  servioe  of 
summons  while  attending  professional  duties 
in  another  county,  but  such  service  is  valid 
until  impeached  and  set  amde:  Whitman  t. 
Sheets.  20  0.  C.  C.  1,  11  O.  C.  D.  179. 

One  going  out  of  the  jurisdiction  of  his 
residence  upon  the  advice  of  counsel  to  at- 
tend upon  the  cross-examination  of  advmee 
witnesses,  whose  depositions  are  being  taken 
to  be  used  in  an  action  in  which  he  is  a 
party,  is  privileged  from  the  service  of  sum- 
nunu:  Langdon  v.  Baker,  5  0.  N.  P.  118,  7 
0.  D.  (N.P.)  423. 

Service  of  proeeae  may  be  had  in  a  Mvil 
action  upon  tiia  aeensed  pencni  who  la  vol- 
untarily  ledcing  a  huring  before  a  grand 
jury  in  a  county  iMiet  than  of  his  res- 
idence: Fieldt  V.  Baffelmeir,  7  O.  N.  P. 
(K.a)  685,  19  O.  D.  (N.P.)  164. 

A  nonresident  litigant  ia  not  privileged  by 
being  present  to  attend  court  if  the  ease  la 
one  in  which  summons  oould  he  sent  to  the 
county  of  his  residence :  Houaeholder  v.  In- 
sunmee  €o.,  «  O.  N.  P.  520,  8  0.  D.  (N.P.) 
i>Zl. 

Where  a  nonresident  witness  oomea  into 
the  jurisdiction  of  a  court,  as  well  as  upm 
matters  forogn  to  his  ease  as  those  per- 
taining to  it,  his  coming  is  voluntary  and  he 

is  amenable  to  process,  for  the  reason  that 
the  voluntary  action  destroys  the  privilege 
accorded  to  involuntary  action  therein:  Ptono 
Co.  V.  Krell,  12  O.  D.  (N.P.)  634. 

3.    Effect  of  Violation  of  Privilege. 

Service  of  summons  and  an  order  of  arrest 
issued  in  a  civil  action  against  a  nonresident 
and  made  upon  him  directly  after  he  had 
entered  into  a  recognizance  to  appear  before 
the  court  of  commtm  pleas  at  its  next  term, 
and  before  conviction  and  before  he  had  an 
opportunity  to  return  to  his  home,  was 
rightfully  set  aside:  Compton  v.  Wf lifer,  40 
0.  S.  130,  IV  Longsdorfs  Notes,  11. 

A  judgment  rendered  against  one  who  has 
been  served  with  process  after  being  fraudu- 
lently decoyed  within  the  jurisdiction  of 
such  court  is  not  void;  and  it  can  not  be 
attacked  collaterally  in  an  action  upon  auch 
judgment:  Albright  T.  Boyd,  86  0.  S.  34. 

Service  of  civil  process  upon  a  person  priv- 
ileged from  arrest,  as  provided  by  G.  C, 
1 1 1754,  is  voidable  only,  and  may  he  waived 
as  any  other  privily.  A  person  indicted 
and  brought  into  the  jurisdiction  oi  the 
court  by  eitradiction,  enters  an  appearance 
and  waivra  his  privilege  from  arrest  in  a 
civil  action  against  him  as  a  suitor  under 
O.  C,  S  11764,  hy  filing  motions  for  ball 
therein,  which  raise  an  issue  of  faet  not  only 
as  to  his  rights  for  bail,  but  aa  to  a  oom- 
plete  defense  to  the  action.  After  that  it  is 
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too  Imte  to  make  tin  claim  of  exemption 
from  arrest:  White  t.  MarshaU,  8  O.  C.  C. 
{K£.)  406.  18  O.  C.  D.  376  [revereing 
White  T.  MarehaU,  8  O.  N.  P.  662,  11  0.  D. 
(NJ.)  779]. 

The  fact  that  a  noDresident  charged  with 
a  crime  and  brought  into  the  jurisdiction  of 
a  court  of  thia  state  upon  proceedings  in  ex- 
traditi^m,  ia  privileged  frmn  arrest  under  6. 

1 11754,  can  not  be  notloed  1^  the  court 
ex  offeio,  nor  eervice  let  aside  after  ap- 
pearance unless  there  has  been  an  abuse  of 
proceBS,  as  where  the  defendant  has  been  de- 
coyed into  the  state  in  order  that  service 
might  be  had  upon  him  or  brought  within 
the  jurisdiction  of  the  court  under  false  pre- 
tensea;  and  then,  not  because  of  any  right 
of  the  parties  to  have  the  same  set  aside, 
but  because  of  the  fraud  upon  the  court  and 
for  the  purpose  of  protecting  and  shielding 
its  writ  from  imposition:  White  T.  MarahaU, 
3  O.  C.  C.  (N.8.)  496,  18  O.  O.  D.  376  [re- 
Tersing  White  v.  ManhaU,  8  0.  N.  P.  662. 
11  O,  D.  (N.P.)  779]. 


EXECUTIVE. 

For  executive  of  the  state,  see  OomicoB; 
ATTosnKT  GxnEBAL,  Era 

For  executive  of  municipal  corptNrations, 
see  Municipal  Cqbposationb,  Etc. 

EXECUTIVE  POWERS. 

For  executive  powo-s,  see  CoNBTrrunoNAt 
Law. 

For  the  discussion  of  the  distinction  be- 
tween executive  and  legislative  functions, 
^  Fairview  T.  Qiffe^lZ  O.  S.  188,  IV  Longs- 
dorfa  Notes,  1001. 

EXECUTOR  DE  BONIS 
NON. 

See  EXKCUTOOS,  ADiamsTEATOfis  awd  Ad- 
MunsTBATiaN  or  Estates. 

EXECUTOR  DE  SON  TORT. 

See  EXBCUTOBS,  Aduhtibtratobb  akd  Ad- 
unasTBAxnn*  or  Estatks. 


EXECUTORS,  ADMIN  ISTRATORS  AND  AD- 
MINISTRATION OF  ESTATES. 

Scope  Note. — Indudea  general  athniniatration  of  deoedenfa  eatatea  under  teatame»tary 
cr  judicial  t^tpointment  j  right*,  powers,  duUea,  amd  UdbiliHea  of  eaeoutora  and  adminiatr»- 
tore  in  reapect  to  the  celleotioN,  management,  and  diapoaition  of  their  teatatorif  or  intea- 
fates'  eatate;  and  legal  prooeedinga  relating  thereto.  SSaehtdea  probate,  eatabU^MMg,  inter- 
pretation, and  effect  of  willa,  teatamentary  povsera  and  tmata;  righta  upon  diaMbution  of 
inteatate^  eetatea. 

Cross  References. 

For  validity,  construction,  eff>ict,  operation,  probate  v>d  contest  nf  wills,  see  Wills, 
Ljcoacies  and  Dkvisxs. 

For  questions  of  descent  and  distribatiui,  see  also  DnqoiT  and  Di8TBIBT]TK>v. 
For  questions  of  dower,  see  DowEB. 
For  questions  of  curtesy,  see  Cubtbst, 

For  the  devolution  of  the  right  to  sue  for  a  breaeh  of  covenant  in  a  deed,  see  Dxkds. 
For  validity  and  effect  of  antenuptial  agreements,  see  HusbaKd  and  Wifx. 
F<v  the  devolution  of  the  right  to  sue  for  property  taken  by  eminent  dom^n,  see 
EiONBNT  Domain. 

For  the  right  of  the  executor  to  growing  crops,  etc,  see  also  Emblhoents. 

For  the  liability  of  an  executor  upon  a  lease  of  the  decedent,  see  also  Lardlobd  and 

IICNAHT. 

For  the  specific  performance  of  a  contract  to  sell  realty  made  by  the  decedent,  see 
Sfecitic  Pebformance. 

For  the  right  to  take  a  mechanic's  lien  under  a  contract  with  the  decedent,  see 
Mechanic's  Lien. 

For  the  foreclosure  of  a  mortgage  given  by  the  decedent,  see  also  Mobtqaqes. 
For  the  right  to  reach  the  distributive  share  of  legatees,  diBtribntees,  etc.,  by  creditor's 
bill,  see  also  Ckeditob's  Bnx. 

For  the  liability  of  an  executor  or  administrator  to  attachment,  see  also  Attaohhent. 
For  actions  for  care,  support,  etc.,  see  Sebvices. 

For  the  right  of  an  administrator  to  sue  for  death  by  wrongful  act,  see  Death  bt 
Wbongtul  Act. 

Vot  the  effect  of  fraudulent  conv^ances,  see  FRAnmiLBNT  Contxtances. 
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For  questions  of  iaxstion,  bee  Taxation. 
For  questions  of  msts,  see  ftlao  Cbvn. 

For  questions  of  jurisdiction,  see  Coniuot  of  Jdusdiotio:!;  JuBUoicnon. 
For  tlie  right  to  enforce  a  stockholder's  liabUify  against  the  estate  of  a  decedent,  see 
also  OnpQUTioirB. 

For  interference  with  ui  executor  as  otmtcinpt  of  oonrt,  ace  alio  Cohtshpt. 

For  the  elfect  of  purchase  by  an  executor  at  his  own  sale*  see  also  Futni  Ano  Daata, 

For  houMstead  exemptiras,  see  also  EXBOumur,  Wmi  or. 

For  questions  of  assignment,  see  ABsioirKBim. 

For  the  effect  of  a  judgment  upon  the  rights  and  liabilities  of  an  executor  and  bis 
Bureties,  see  also  Jcdomsrt. 

For  the  validity  of  judgment  as  against  collateral  attadc,  see  also  JuDannT. 

For  collateral  attack  upon  the  appointment  of  an  exeontor,  see  also  JuDoicxiiT. 

For  the  jurisdiction  of  Uie  court  to  settle  questions  of  Hens,  etc.,  see  also  Codbts. 

For  the  abatement  and  revivor  of  actions,  see  ABAmcOT  ahs  RcnroB  ow  AomnrB. 

For  questions  of  interpleader,  see  Iinmpuuras. 

For  questions  of  appeal,  see  also  Afpbaub. 

Vor  the  right  to  an  aeeounting,  see  also  AooouKnNO. 

For  questions  arising  out  of  trusts,  see  also  Tbdbts. 

For  the  effect  of  the  statute  of  limitations,  see  Likxxatkihb,  Btatdtk  ob. 

For  the  competency  of  witnesses,  see  WzxitlBSBB. 

For  analogous  topics,  see  AsBraincBifTS  R»  BxmEni  or  GBiDrn»B;  Goabdzan  aud 
Wabd;  Rbceitbbb. 


ANALYTICAL  OUTLINE. 

I.  Definition,  7409. 

n.  Natnre  of  Executor  and  Administrator,  7409. 

A.  In  geTieral,  7409. 

B.  Distinction  between  executor  and  trustee,  7410. 
m.  Civil  Death,  7413. 

IV.  Neoeisity  of  Administration,  7413. 
V.  Scope  and  Effect  of  Statntory  Provisions,  7415. 
VI.   Jurisdiction  to  Appoint,  7416. 

Vn.   Qualifications  and  EligibiUtj,  7418. 

A.  Executor,  7418. 

B.  Administrator,  7419. 

1.  Who  may  act,  7419. 

2.  Order  of  preference,  7421. 

Vm.  Appointment,  7423. 

A.  Time,  7423. 

B.  Application,  7423. 

C.  Notice,  7423. 

D.  Refusal  to  act,  7424. 

E.  Hearing,  7424. 

F.  Review,  7424. 

a.  Collateral  attack,  7425. 

JX.   Termination  of  Authority,  7425. 

A.  Marriage,  7425. 

B.  Death,  7426. 

C.  Discovery  of  later  will,  7426. 

D.  Resignation,  7427. 

E.  Removal  for  cause,  7428. 

F.  Filing  final  account,  7429. 

Q.  Nature  and  effect  of  order  of  removal,  7431. 
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H.  Review,  7432. 

1.  Appeal,  7432. 

a.  Before  95  v.  406,  7432. 

b.  After  95  v.  406,  7433. 

2.  Error,  7433. 

a.  Before  95  v.  392,  7433.  * 

b.  After  95  v.  392,  7433. 

X.  Adndnislrator  De  Son  Tort,  7434. 
XL  Ancillary  Administrator,  7435. 
Xn.   Foreign  Administrator,  7437. 

A.  Priority  of  administratorsj  7437. 

B.  Non-resident,  7437. 

C.  Effect  of  treaty,  7437. 

D.  Effect  of  foreign  jttdgment,  7438. 

E.  Wrongful  death,  7439. 

F.  Powers,  7439. 

1.  To  sue  and  be  sued,  7439. 

2.  To  settle  estate,  7440. 

3.  To  seU,  7440. 

4.  Action,  7440. 

Zm   Administrator  De  Bonis  Non,  7441. 

A.  Qualification  and  nature,  7441. 

B.  When  appointed,  7442. 

C.  Relation  between  executor  and  executor  de  bonis  non,  7443. 

D.  Action,  7443. 

1.  Against  executor  or  administrator  on  bond,  7443. 

2.  Against  third  persons,  7445. 

3.  Against  personal  representatives  of  executor,  7445. 
ZIV.  Administrator  with  the  Will  Annexed,  7446. 

ZV.   Title  to  Property  of  Decedent^  7446. 

A.  Personalty,  7446. 

1.  In  general,  7446. 

2.  Choses  in  possession,  7448. 

3.  Choses  in  action,  7449. 

a.  Debts  due  from  executor,  7449. 

b.  Debts  due  from  others,  7450. 

B.  Realty,  7451. 

■  1.  In  general,  7451. 

2.  Emblements,  7453. 

3.  Estate  for  years,  7454. 

4.  Rents,  7454. 

XVI.  Inventory  and  Appraisement^  7454. 
XVn.  Powers  and  Duties,  7456. 

A.  Oeneral  scope,  7456. 

B.  To  collect  assets,  7457. 

C.  To  manage  estate,  7459. 

D.  To  carry  on  business,  7460. 

E.  To  invest  funds,  7461. 

1.  Dilig^ce  required,  7461. 

2.  liability,  7462. 

F.  To  attack  unfiled  mortgage,  7463. 

G.  To  set  aside  fraudulent  conveyance,  7463. 

1.  "What  constitutes  fraudulent  conveyance,  7463. 

2.  When  action  may  be  brought,  7464. 

3.  Method  of  procedure,  7465.  ^.^.^.^^^  byGoOglc 
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4.  Jurisdiction,  7465. 

5.  Effect  of  order  settii^  aside  conveyance,  7465. 

6.  Limitation,  7466. 

7.  Pleading,  7466. 

H.  Contracts  of  decedent,  7467. 

I.  To  hind  estate  by  admissions,  7468. 
J.  To  bind  estate  by  contract,  7468. 
K.  To  borrow  money,  7469. 

L.  To  sell  property  of  estate,  7470. 

1.  Personalty,  7470, 

2.  Realty,  7471. 

a.  Natare  of  power,  7471. 

b.  Power  given  by  will,  7471. 

aa.  How  power  given,  7471. 

aaa.  Express  power,  7471. 

bbb.  Implied  power,  7473. 
bb.  Who  may  execute  power,  7474. 
ec.  When  power  may  be  executed,  7474. 
dd.  How  power  may  be  executed,  7475, 

c.  Statutory  proceedings,  7476. 

aa.  History  of  legislation,  7476. 
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XXVn.   Proceedings  by  Creditor  Against  the  Heirs,  Deviieei,  etc,  7674. 

A.  Liability  of  heirs  and  devisees,  7674. 

1.  Debts  for  which  liability  exists,  7674. 

2.  Nature  of  liability,  7674. 

B.  Proceedings,  7675. 

1.  In  general,  7675. 

2.  Jnrisdietion,  7675. 

3.  Defense,  7676. 

4.  Evidence,  7676. 


I.  DEFINITION. 

An  executor  or  AdmlniitrttoT  is  merely  an 
officer  of  the  probate  court  selected  to  ad- 
niiniater  the  estate,  and  in  that  capacity  has 
no  pecuniary  interest  in  the  estate,  although 
he  may  be  an  heir  or  legatee  of  the  deceased, 
and  may  have  a  pecuniary  interest  in  the 
estate  as  such.  Nor  is  the  right  of  next  of 
kin  to  administer  the  estate  as  provided  by 
G.  C,  1 10617,  a  right  of  property:  Martin 
T.  Derahem,  46  Bull.  172  [memorandum 
opinion,  6S  O.  S.  65fl,  IV  Longsdorfs  Notes, 
891,  affirming  lower  court  on  the  authority 
of  Monger  v.  Jeffries,  62  O.  S.  140,  IV 
Longsdorfs  Notes,  827]. 

The  authority  of  an  executor  or  adminis- 
trator to  represent  the  estate,  unless  termi- 
nated in  one  of  the  modes  provided  by  stat- 
ute, continues  until  the  estate  is  fully 
settled:  Weyer  v.  Watt,  48  O.  S.  645,  IV 
Longsdorfs  Notes,  428. 

"To  settle  an  estate"  is  to  collect  and 
marshal  the  assets,  pay  the  debts,  and  dis- 
tribute according  to  law  and  the  order  of 
the  court  the  balance  found  for  distribution : 
In  re  Ferguson,  81  O.  8.  68  [affirming  In  re 
Ferguson,  6  O.  N.  P.  (N.S.)  417,  18  0.  D. 
(N.P.)  374]. 

n.   NATURE  OF  EXECUTOK  AND 
ADMINISTRATOR. 

A.   Iv  Obtbal. 

The  powers  of  an  executor  are  co-extensive 
with  all  the  trusts  devolved  upon  him  by 
the  will,  and  all  acts  done  by  him  in  exe- 
cuting such  trusts  will  be  regarded  as  done 
in  his  capacity  as  executor,  unless  it  plainly 
appears,  from  the  whole  will,  that  the  testa- 
tor intended  to  create  &  special  trust  to  be 
managed  by  the  person  named  as  executor 
in  the  capacity  of  special  trustee:  Matthews 
V.  Meek,  23  0.  8.  272,  III  Longsdorfs  Notes, 
124. 

An  executor  or  administrator  is  merely  an 
officer  of  the  probate  court  selected  to  admin- 
ister the  estate,  and  in  that  capacity  has  no 
pecuniary  interest  in  the  estate,  although 
he  may  be  an  heir  or  legatee  of  the  deceased, 
and  may  have  a  pecuniary  interest  in  the 
estate  as  such:  Martin  T.  Dershem,  40  Bull. 


172  [memorandum  opinion,  66  0.  S.  666,  IV 
Longsdorfs  Notes,  891,  affirming  lower  court 
on  the  authority  of  Monger  v.  Jeffries,  62 
O.  8.  149,  IV  Longsdorfs  Notes,  827]. 

Administrator's  or  executor's  control  over 
decedent's  property  is  merely  fiduciary  and 
does  not  affect  the  successor's  "right  to  suc- 
ceed to  or  inherit  property":  in  re  BtftkfwU, 
2  0.  N.  P.  (N.8.)  673,  50  Bull.  87. 

Equity  doctrines  rather  than  principles  of 
law  govern  settlement  of  estates:  In  r« 
Ellis,  6  O.  N.  P.  807,  6  O.  D.  (N.P.)  880. 

The  position  of  executors  and  administra- 
tors in  chancery  was  fiduciary,  and  the  exe- 
cution of  the  trust  could  be  enforced :  Cram 
V.  Green,  6  0.  429,  I  Longsdorfs  Notea,  846. 

The  act  of  congress  of  June  19,  1840, 
making  provision  for  the  payment  of  pen- 
sions, etc.,  constitutes  the  administrator  in 
such  case  a  trustee  to  pay  over  the  money 
to  those  entitled  to  it:  Chapman  t.  Love- 
land,  11  O.  8.  214,  II  Longsdorfs  Notes,  494. 

G.  C,  1 10716,  is  cited  as  to  the  provision 
that  no  lien,  legal  or  equitable,  shall  be  im< 
paired  by  an  administrator,  who  is  to  a  cer- 
tain extent  a  trustee  for  the  benefit  of  a 
mortgagee  as  well  as  other  creditors  of  the 
decedent:  Lingler  v.  Weaao,  70  O.  S.  226,  IV 
Ltngsdorf  •  Notei,  1046. 

B.  DisTiNonoiT  Btwmn  Exboutok  JlHd 
Tbubtke. 

The  general  rule  that  where  there  is  a  de- 
I  vise  or  bequest  to  an  executor  in  trust,  the 
executor  receives  the  property  or  fund  at 
once  and  the  same  never  becomes  assets,  is 
subject  to  the  qualifications,  that  if  needed 
as  assets,  the  title  of  the  executor  is  superior 
to  that  of  the  trustee,  so  that  the  former  may 
talce,  use  and  account  for  the  same  as  Assets; 
and  also  that  if  the  property  is  not  reduced 
to  the  form  or  condition  in  which  it  is  to  be 
distributed  as  trust  property,  the  duty  of 
thus  transforming  it  may  devolve  upon  and 
be  exercised  by  the  executor  as  such,  and 
that  this  will  be  the  case  unless  the  will  dis- 
tinctly provides  that  this  duty  shall  devolve 
upon  the  trustee  as  such;  In  re  Crawford, 
21  O.  C.  C.  554,  11  0.  G.  D.  605  [affirmed 
on  other  points.  In  re  Crawford,  68  O.  B.  58, 
IV  Longsdorfs  Notes,  938]. 
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Under  a  will  deviBing  certain  sums  of 
money  to  executors  in  trust  for  certain  pur- 
poses, and  devising  to  such  executors  all 
real  and  personal  property,  in  trust  for  the 
executi(m  of  the  will,  with  full  power  to  sell 
or  mortgage  and  conTcy  any  property,  with- 
out  beiog  required  to  obtain  orders  of  court 
therefor,  the  execntorB  will  take  as  eieen- 
tors,  and  their  relations  to  the  estate  as 
trustees  can  not  arise  until  tJie  estate  has 
been  reduced  to  money,  and  nothing  remains 
bat  to  distribute  or  invest  tiie  funds  as  pro- 
Tided  1^  the  will:  In  re  Omwfwrd,  21  0.  C. 
G.  654,  11  0.  G.  D.  006  [affirmed  on  other 
points  /i»  PS  Orawfordf  68  O.  8.  68,  IV  Lnigs- 
dorf  8  Koteoi,  938]. 

Where,  under  a  will,  there  is  dtmbt 
whether  the  executor  is  to  act  as  such,  or-as 
a  trustee,  the  role  is  that  the  dn^  or  trust 
devolves  upon  the  executor,  or  upon  the 
trustee  as  executor,  by  virtue  of  his  office  of 
executor:  in  re  Crawford,  21,0.  C.  C.  554, 
11  0.  C.  D.  606  [affirmed  on  other  points 
In  re  Crawford,  68  O.  6.  68,  IV  Longadorf  s 
Kotes,  938]. 

The  same  person  being  both  executor  and 
trustee,  be  will  not  take  in  the  latter  ca- 
pacity,  until  he  has  fully  discharged  his 
duties  in  the  former  capacity,  and  not  until 
the  fund  or  proper^  has  been  distinctly  set 
apart  as  trust  property:  In  re  Crawford,  21 
O.  .0.  C.  564,  11  O.  C.  D.  605  [affirmed  on 
other  points  Jn  re  Crawford,  68  0.  S.  68, 
IV  Longsdorfs  Notes,  938]. 

An  executor  is  not  a  trustee  in  the  tech- 
nical sense.  It  is  his  duty  to  pay  the  cred- 
itors and  l^atees  out  of  the  assete,  and  he 
is  sot  personally  liable  if  he  neglects  to  do 
so.  But  there  is  no  trust  which  affects  the 
assets  themselves:  Bowen  v.  Bovjen,  38  O.  8. 
426,  m  Longdorf  8  Notes,  080. 

Where  an  executor  in  carrying  out  the 
provisions  of  a  will  sets  aside  and  invests 
certain  sums,  the  income  of  which  is  to  be 
paid  to  a  certain  person  during  her  lifetime, 
he  ceases  to  act  as  an  executor  and  as  to 
that  property  becomea  a  trustee:  Krigbaum 
V.  Irvine,  8  O.  N.  P.  174,  10  0.  D.  (NJ.) 
226. 

To  eonsUtute  the  person  named  in  a  will 
as  executor  a  special  trustee,  separate  and 
apart  from  his  office  of  executor,  it  is  not 
enough  that  the  powers  granted  to  him,  or 
the  duties  imposed  upon  him  in  relation  to 
a  partieular  fund,  be  such  as  are  unusual  in 
the  course  ot  ordinary  administration;  it 
mtut  also  appear  that  the  intention  was  to 
withdraw  the  particular  trust  from  the  man- 
agement and  control  of  the  executor  as  such, 
and  to  create  a  separate  office  for  Its  man- 
agonent;  and  this  must  appear  in  the  face 
of  the  presumption  that  every  proviaitm 
made  In  the  will  for  the  management  of  the 
4-0 


estate,  and  every  part  thereof,  before  It 
passes  into  the  hands  of  the  ben^ciary,  was 
intended  as  a  direction  to  the  executor  in 
his  official  character:  In  re  Cratoford,  21  0. 
C.  C.  554,  11  0.  G.  D.  605  [affirmed  on  other 
points  in  re  Crawford,  68  O.  S.  58,  IV  Longs- 
dorfs Notes,  938;  approving  Matheiot  v. 
Meek,  23  O.  8.  272,  UI  Longsdorf's  Notes. 
124]. 

Where  an  executor  is  to  be  held  as  acting 
in  both  capacities,  as  executor  and  as  trustee, 
it  must  plainly  appear  that  such  was  the 
intention  ctf  the  testator.  The  executorship 
itself  is  a  trust,  and  every  provision  in  the 
will  r^arding  the  management  of  the  assets, 
before  th^  pass  out  of  the  executor's  hands 
into  those  of  the  benficiaries  will  prima  faoie 
be  held  as  ccmiing  within  that  trust;  and  the 
contrary  intention  must  be  made  plainly  to 
appear.  As  a  general  rule,  the  duties  of  the 
executor  as  such,  are  coextensive  with  the 
provisions  of  the  will ;  and  it  is  only  in  case 
of  unmistakable  Intention,  or  of  inherit 
necessity,  that  a  separate  character  will  be 
assigned  to  him:  In  re  Crawford,  21  0.  G.  0. 
654,  11  0.  C.  D.  605  [affirmed  on  other  points 
in  re  Crawford,  68  O.  S,  58,  IV  Longsdorfs 
Notes,  938;  approving  Oandolfo  v.  Walker, 
15  O.  S.  251,  II  Longsdorfs  Notes,  728]. 

An  executor's  acts  in  executing  the  trusts 
of  the  will  are  done  in  hie  capacity  of  ex- 
ecutor, and  he  does  not  hold  the  fund  as 
trustee  unless  the  will  plainly  shows  an  in- 
tent to  make  him  special  trustee:  Mathews 
V.  Meek,  23  O.  S.  272,  III  Longsdorfs  Notes, 
124;  Gandolfo  v.  WaOter,  IB  O.  S.  251,  II 
Longadorfa  Notes,  728. 

A  bequest  of  ten  thousand  dollars  to  the 
executors  to  be  put  at  interest  for  six  years 
and  then  to  be  used  by  the  "exeeutora"  to 
build  a  hall,  having  after  six  years  been 
paid  over  by  the  remaining  executor  to  a 
contractor  who  gave  bond  to  erect  the  hall, 
and  the  executor  having  reigned,  his  suc- 
cessor, with  the  will  annexed,  can  sue  on  the 
bond:  Mathews  v.  Meek,  23  O.  S.  272,  III 
Longsdorfs  Notes,  124. 

An  action  to  recover  the  amount  of  a  gen- 
eral pecuniary  l^acy,  with  respect  to  which 
the  executor  is  not  charged  with  any  duty 
except  to  pay  it  out  of  the  assets  when  due, 
is  not  founded  on  a  continuing  and  subsist- 
ing trust,  nor  exempt  from  the  operation  of 
the  statute  of  limitations,  although  the  will 
creates  some  special  trusts  in  the  manage- 
ment and  disposition  of  partieular  property 
by  the  executor:  Webster  v.  Bible  Society, 
50  O.  S.  1,  IV  Longsdorfs  Notes,  481. 

6.  G.,  1  10591,  requires  that  the  exeeator 
give  a  s^arate  bond  a*  trustee  to  continue 
the  testator*!  business,  and  a  petition  on  a 
debt  of  the  business  should  aver  that  such 
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bond  was  given:  Railway  t.  Schmidt,  8  O.  C. 
C.  365,  4  O.  C.  D.  535. 

When  an  executor  who  is  also  made 
trustee  has  separated  the  funds,  and  appro- 
priated it  to  the  trust,  they  cease  to  be 
assets,  and  he  has  divested  himself  of  the 
character  of  executor  as  to  them,  and  has 
become  trustee:  Krigbaum  v.  Irvine,  8  O.  N. 
P.  174,  10  0.  D.  (N.P.}  226. 

A  trustee  who  has  acted  as  agent  for  co- 
devisees  can  only  be  required  to  account  as 
their  agent  in  a  court  of  general  jurisdiction, 
and  not  in  the  probate  court  as  executor  or 
trustee  under  the  will:  Culver  v.  Culver,  58 
O.  S.  172,  IV  Longsdorf's  Notes,  735. 

A  devise  to  a  trustee  who  is  also  an  ex- 
ecutor clearly  clothing  him  with  a  complete 
estate  in  fee  simple  with  power  of  disposi- 
tion is  not  lessened  or  qualified  by  a  subse- 
quent paragraph  reciting  the  intent  to  be 
to  vest  full  and  complete  power  of  disposition 
during  his  "continuance  as  trustee  and  ex- 
ecutor." The  word  "and"  coupling  "trustee" 
with  "executor"  will  be  read  "or,"  or  "re- 
spectively" will  be  inserted  after  "executor" 
or  it  will  be  held  that  the  trusteeship  is  the 
oflBce  essential  to  the  power:  Veasie  v. 
MeGugin,  40  O.  8.  305,  ZV  Longsdorfs  Notes, 
32. 

in.   CIVIL  DEATH. 

A  man  sentenced  to  the  penitentiary  for 
life  Ib  not  even  civilly  dead  and  letters  of 
admijiistration  can  not  issue  upon  his  ee- 
iatc:  Frazer  t.  Futcher,  17  O.  260,  I  Longs- 
dorf «  Note^  800. 

The  appointment  of  an  administrator  for 
one  presumed  dead  is  necessary  to  the  con- 
veyance of  property:  Mayhugh  v.  Rosen' 
thai,  13  Dec.  Rep.  680,  1  C.  S.  C.  R.  402. 

In  the  absence  of  a  showing  to  the  con- 
trary, the  presumption  from  the  absence  for 
seven  years,  ia  that  the  money  was  paid  to 
the  wife,  who  was  entitled  to  a  year's  sup- 
port, on  the  supposition  that  her  husband 
was  dead:  Brent  v.  Fint,  41  O.  S.  436,  IV 
Longsdorf's  Notes,  70. 

IV    NECESSITY   OF  ADMINISTRATION. 

Though  it  may  not  be  strictly  necessary 
and  though  its  propriety  and  expediency  may 
lie  doubtful  or  open  to  criticism,  yet  if  au- 
thorized, the  action  of  the  court  in  granting 
letters  of  administration  can  not  be  regarded 
as  void  or  erroneous:  In  re  Crawford,  21  O. 
C.  C.  654,  1 1  O.  C.  D.  606  [afflrmed  on  other 
points  In  re  Cratoford,  68  O.  S.  58,  IV  Longs- 
dorf's Notes,  9381. 

While  under  a  will  giving  full  power  to  sell, 
mortgage,  etc.,  without  orders  of  court,  the 
executors  might  proceed  to  sell  the  property 
without  any  special  order  or  license  of  any 


court  other  than  that  contained  in  the  ordi- 
nary letters  of  administration,  they  must 
take  out  such  letters  of  administration,  he- 
fore  being  empowered  to  sell:  In  re  Craio- 
ford,  21  O.  C.  C.  554,  11  0.  C,  D.  606  (af- 
firmed  on  other  points  In  re  Crawford,  68  0. 
S.  58,  IV  Longsdorf's  Notes,  038]. 

As  a  general  rule,  administration  is  a  pre- 
requisite to  the  devolution  of  the  personal 
estate  of  a  decedent.  Such  personal  prop- 
erty does  not  vest  in  the  heirs  but  is  in 
abeyance  until  administration  is  granted 
and  is  then  vested  in  the  administrator.  A 
party  acquires  a  right  of  action  on  a  prMnis- 
sory  note  belonging  to  the  deceased  show* 
ing  proof  of  possession  and  that  he  is  the 
sole  heir  of  decedent:  McBride  v.  Vance,  73 
O.  S.  258,  IV  Longsdorf's  Notes,  1002. 

Heirs  can  not  sue  in  their  own  names  to 
recover  assets  from  third  persons,  even  after 
the  administrator  has  settled  and  all  debts 
are  paid,  nor  to  compel  an  accounting  for 
assets  by  the  executor  of  one  who  has  a  life 
interest  in  them:  Davie  v.  Conoine,  25  O. 
S.  668,  III  Longsdorf's  Notes.  278. 

Where  executors  are  required  to  invest  a 
fund  and  pay  the  income  to  the  widow  for 
life  and  then  divide  the  principal  among  her 
children,  and  th^  die  without  debts,  and 
she  is  their  heir,  it  was  held  that  as  she 
has  the  sole  benficial  interest  in  the  fund 
the  executors  must  pay  it  to  her.  and  saceea* 
sive  administrations  on  the  estates  of  the 
children  before  reaching  her  are  not  neces- 
sary: Taylor  V.  Buher,  13  O.  8.  288,  11 
Longsdorf's  Notes,  600. 

And  the  same  holding  was  made  where  the 
children  assigned  their  interests  to  her: 
Oloyd  V.  Roff,  2  O.  C.  C.  253,  1  O.  C.  D.  472. 

If  a  widow  is  sole  legatee,  and  is  settlbig 
the  estate  without  an  administration,  she  is 
not  liable  to  an  action  as  heir  by  the  cred- 
itors, for  the  heir  can  not  be  sued  for  assets 
received  until  the  administrator  has  settled: 
Arbaugh  v.  Miller,  5  O.  C.  C.  295,  3  0.  C.  D. 
146. 

Division  of  assets  among  the  heirs  with- 
out an  administration,  they  paying  the  debts, 
vests  no  title  in  them,  nor  does  it  bind  a  sub- 
sequent administrator;  accordingly  a  note 
allotted  to  one  heir  can  not  be  collected  by 
him:  Rousch  v.  Hundlei/,  2  Dec.  Rep.  440,  3 
W.  L.  M.  126. 

The  debtor's  promise  to  pay  him  in  tlie 
absence  of  new  consideration  will  not  give 
a  cause  of  action  or  create  an  estoppel,  though 
time  has  been  extended  on  higher  interest, 
for  the  heir  has  not  been  injured  by  ac- 
knowledging a  pretended  claim:  Rousch  V. 
Hundley,  2  Dec.  Rep.  445,  3  W.  L.  M.  126. 

Where  the  devisees  have  substantially 
paid  all  debts,  and  there  is  no  necessity  for 
an  executor  or  administrator,  the  courts  will 
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ture:  Doney  t.  Clark,  55  0.  6.  294,  IV  Longs- 
dorfa  Notes,  661. 

Statutes  regulating  the  sale  of  real 
tate  of  a  decedent  by  his  executor  or  admin- 
istrator for  the  payment  of  his  debts  shotild 
be  strictly  construed:   Kummer  v.  Lake,  1 
O.  N.  P.  (N.S.)  209,  13  O.  D.  (N.P.)  491. 

G.  C,  8110869  and  10871,  were  not  re- 
pealed by  O.  C,  SS  10848-9  and  10856:  Daw- 
eon  T.  Daioson,  26  O.  S.  443,  III  Longsdorfs 
Notes,  251. 

G.  C,  U  10848  to  10858,  were  designed  to 
confer  on  the  probate  and  common  pleas 
courts  the  power  of  enforcing  an  order  of 
distribution  made  by  the  probate  court.  They 
are  merely  cumulative  to  G.  C,  S8  10762  and 
10870:  Gray  v.  Case  School,  62  O.  S.  1,  IV 
Longsdorf's  Notes,  821. 

G.  C.,  8$  8085,  8086  and  8087,  relative  to 
the  settlement  of  an  estate  of  a  deceased 
partner,  do  not  authorize  the  probate  court 
to  make  an  appointment  of  administrator 
in  any  other  manner  than  that  pointed  out 
in  G.  C,  S  10617:  In  re  Wamock,  15  0.  C. 
D.  695,  2  O.  L.  R.  628  [affirming  Wamock  v. 
Page,  14  O.  D,  {N.P.)  278]. 

G.  C,  8  10736,  was  cited  as  r^ulating 
the  distribution  of  estates,  and  making  pro- 
vision for  the  asserticm  of  claims  to  share 
therein:  Stevene  v.  Smith,  126  Fed.  706,  01 
C.  C.  A.  624,  14  O.  F.  D.  367. 

G.  C.,  88  10746  and  10764,  are  subject  to 
exceptions  as  must  necessarily  be  implied, 
in  order  to  give  effect  to  other  sections  of 
the  administration  statutes.  Among  these  is 
U.  C,  8  10853:  Eicher  v.  Darby,  5  O.  L.  R. 
102,  17  O.  D.  (N.P.)  780  [affirmed  Qlenn  v. 
Eicher,  11  O.  C.  C.  (N.S.)  95,  20  O.  C.  D. 
821 ;  affirmed,  without  opinion,  Oltnn  v. 
Eicher,  81  O.  S.  553]. 


not  permit  an  executor  appointed  by  the  pro- 
bate court  to  act,  or  to  «Epend  mon«y  for 
the  mere  form  of  administering:  CatUn  t. 
Hueatis,  11  O.  C.  0.  120,  S  0.  C.  D.  23. 

When  tiiere  are  no  creditors,  nor  personal 
assets  exceeding  one  hundred  dollars,  ad- 
ministration is  not  necessary:  f7arr  t. 
Hull,  66  O.  S.  394,  IV  Longsdorfs  Notes, 
888. 

A  watch  belonging  to  a  decedent  is  neither 
"wearing  apparel"  nor  an  ornament  within 
the  meaning  of  G.  C.,  1  10654,  which  provides 
that  certain  assets  need  not  be  administered 
on  in  settlement  of  estates  in  certain  cases: 
In  re  Poet,  8  0.  L.  R.  492,  55  Bull.  382. 

Where  the  mortgagor  is  dead,  the  mort- 
gagee can  bring  his  action  to  foreclose  in 
the  common  pleas  court,  and  is  not  compelled 
to  work  out  his  rights  through  the  admin- 
istrator in  the  probate  court:  Savings  Bank 
V.  Ide,  20  O.  C.  C.  665,  10  O.  C.  D.  800,  38 
Bull  231. 

V.   SCOPB  AND  EFFECT  OF  STATUTORY 
PROVISIONS. 

Our  statute  for  the  settlement  of  estates 
was  taken  principally  from  the  statue  of 
Massachusets,  and  is  founded  upon  a  similar 
policy:  Favorite  v.  Booher,  17  0.  S.  548,  II 
Longsdorfs  Notes,  849. 

The  means  provided  to  determine  the 
rights  of  l^atees  under  G.  C.,  88  10853, 
10854  and  10855,  are  not  exclusive.  A  like 
action  may  also  be  brought  under  G.  C., 
81  10857  and  10858:  Davis  v.  Bntchings,  15 
O.  C,  C.  174,  8  O.  C.  D.  371. 

The  act  of  March  23,  1840,  to  provide  for 
the  settlement  of  estates  of  deceased  persons, 
did  not  extend  to  estates  in  the  course  of 
settlement  when  it  took  effect:  McOovney 
T,  State,  20  O.  93,  I  Longsdorfs  Notes,  897. 

Q.  C,  8  10740,  has  no  application  to  a  suit 
to  enforce  the  statutory  liability  of  a  de- 
ceased holder  of  stock  in  an  insolvent  cor- 
poration: Wans  T.  Hotel  Co.,  1  O.  C.  C.  105, 
1  O.  C.  D.  63. 

Q.  C,  8  10863,  is  not  an  independent  sec- 
tion, but  depends  upon  G.  0..  88  10848  and 
10840,  and  before  G.  0.,  8  10863,  can  apply 
these  two  sections  must  be  comidied  with: 
Tn  re  Cloud,  7  O.  C.  C.  67,  3  O.  C.  D.  666; 
Bater  v.  Pease,  10  0.  D.  (N.P.)  722. 

G.  C.,  8  10740,  does  not  apply  to  proceed- 
ings to  revive  an  action  before  judgment 
against  the  personal  representative  of  a  de- 
ceased party:  Uvaser  t.  Chase,  29  O.  S. 
677,  III  Longsdorfs  Notes,  600. 

In  ascertaining  the  powers  of  administra- 
tors as  to  the  sale  of  land,  remedial  statutes 
may  be  resorted  to.  Such  statutes  are  to 
receive  a  liberal  construction  so  as  to  ac- 
complish the  apparent  object  of  the  l^sla^ 


VI.   JURISDICTION  TO  APPOINT. 

'  The  probate  court  has  exclusive  jurisdic- 
tion in  proceedings  to  appoint  administra- 
tors of  the  estates  of  deceased  persons,  and 
where  the  jurisdiction  of  the  probate  court 
once  attaches,  that  court  has  full  power  to 
hear  and  determine  all  questions  arising  in 
the  case,  and  such  determination  can  not  be 
collaterally  attacked:  Railway  t.  Beard,  20 
O.  C.  C.  681,  11  O.  0.  D,  406. 

Application  to  a  probate  court  oi  one 
county  for  the  appointment  of  an  adminia- 
trator  excludes  jurisdiction  of  all  other  pro- 
bate courts,  though  the  applicant  is  rejected 
as  ineligible  for  the  application  is  pending, 
and  the  jurisdiction  continuing,  and  an  ap- 
pointment thereafter  by  another  probate 
court  is  void-.  That  the  latter's  appointee 
first  took  possession  of  the  property  is  not 
material;  jurisdiction  attaches  on  filing  the 
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application:  In  re  Worthingtm,  4  0.  D. 
(N.P.)  381. 

Appointment  of  administrator  gives  the 
probate  court  jurisdiction  not  only  of  the 
estate,  but  also  of  tbe  administrator's  per- 
son, until  hia  accounts  are  settled.  And 
that  jurisdiction  is  not  ousted  1^  tbe  fact 
that  tbe  court  makes  an  order  requiring  him 
to  make  settlement,  and  at  tbe  same  time 
orders  bis  removal  and  appoints  a  sueees- 
Bor:  /n  re  Morrison,  68  0.  8.  252,  IV  Longs- 
dorf's  Notes,  043. 

A  court  of  probate  has  inherent  power, 
without  specific  statutory  authority,  to 
grant  admioiatration  limited  to  tbe  defense  of 
a  particular  suit:  McArthur  T.  Beott,  113  U. 
S.  341,  5  O.  F.  D.  35T. 

A  claim  for  wrongful  death  is  part  of 
decedent's  estate,  and  an  administrator  can 
be  appointed  to  recover  it,  even  though  de- 
ceased left  no  other  assets:  In  re  Arduino,  9 
O.  N.  P.  (N.S.)  360,  26  O.  D.  (N.P.)  461. 

Only  tbe  probate  court  of  tbe  county  of 
tbe  deceased's  residence  can  issue  letters  tes- 
tamentary. This  power  is  not  incidental  to 
the  power  to  admit  tbe  will  to  probate  in 
any  county  where  there  is  properly:  Limet 
T.  /nri»,  16  O.  8.  488.  H  LongedorFs  Notes, 
795. 

Under  0.  C,  1  10492,  tbe  probate  court 
has  exclusive  and  Siuil  jurisdiction  to  grant 
and  revoke  letters  testamentary  and  of  ad- 
ministration, and  no  other  court  has  juris- 
diction  therein,  either  original,  by  appeal  or 
in  error,  unless  otherwise  provided  by  stat- 
ute: Stafford  v.  Missionary  Aaaociation,  22 
O.  C.  C.  399,  12  O.  C.  D.  442. 

Whatever  is  done  by  tbe  probate  court  in 
matters  of  probate  of  wills,  appointment  of 
ereeutors  and  administrators  uid  directing 
and  controlling  tbe  accounting  of  such  ex- 
ecntors  and  administrators  is  presumptively 
within  the  jurisdiction  of  the  court:  Hoff- 
man V.  Fleming,  66  0.  S.  143,  IV  Longedorfs 
Notes,  901. 

As  order  of  the  probate  court  appointing 
an  executor,  if  made  without  jurisdiction, 
is  void,  and  it  may  be  disregarded  in  any 
other  court;  but  If  made  in  the  exercise  of 
proper  jurisdiction  over  the  subject-matter 
and  estate  although  based  upon  erroneous 
eonelnsiona  of  law  or  fact,  it  can  not  be 
oollaterally  attacked:  Bank  Js  Trust  Co.  r. 
Telegraph  Co.,  79  O.  S.  80,  IV  Longsdorf's 
Notes,  1044  [reversing  Telegraph  Co.  V. 
Trust  Co.,  20  O.  C.  D.  380;  on  re-henring  of 
former  decision,  without  opinion,  see  Bank 
V.  Telegraph  Co.,  78  O.  S.  398,  which  had  re- 
versed, Telegraph  Co.  v.  Trust  Co.,  20  0.  C. 
D.  380;  which  reversed  Smith  v.  Telegraph 
Co.,  7  O.  N.  P.  (N.S.)  609,  19  0.  D.  {N.P.) 
637]. 


Where  the  probate  court.  Id  the  exercise 
of  its  exclusive  jurisdiction  over  tbe  admin- 
istration of  estates  under  Q.  C,  1 10402, 
orders  the  payment  of  an  unmatured  note, 
but  without  canceling  a  mortgage  securing 
tbe  same  on  tbe  ground  of  an  allied  want 
of  jurisdiction,  the  court  of  common  pleas 
may  then  be  appealed  to  for  such  relief: 
Denmead  v.  Sharp,  14  0.  D.  (N.P.)  300. 

The  common  pleas  court  has  no  jurisdic- 
tion to  e<HnpeI  an  administrator  of  an  ostate 
to  receive  payment  of  an  unmatured  note 
from  an  ezecntor  of  another  estate  under  Q, 
C,  I  10735.  Jurisdietion  of  the  subject- 
matter  is  vested  exclusively  in  the  probate 
court  under  O.  C,  1 10492,  and  sudi  eourt, 
as  an  incident  to  the  exercise  of  snob  power, 
may  order  tbe  oanedlation  of  a  mortgage 
securing  the  same:  Denmead  t.  Sharp,  14 
O.  D.  (N.P.)  300. 


VII.   QUALIFICATIONS  AND 
EUGIBIUTY. 

A.  EXECUTOB. 

At  common  law  all  persons  are  "capable** 
of  becoming  executors  who  are  capable  of 
making  wills:  In  re  Sells,  5  O.  N.  P.  (N.S.) 
629,  52  Bull.  610. 

The  word  "capable"  as  used  in  G.  C, 
i  10612,  relative  to  executors,  is  not  limited 
to  its  meaning  at  common  law,  nor  is  it 
synonymous  with  "suitable."  Tbe  word  is 
defined  as  ability,  power  or  qualification: 
In  re  BelU,  6  O.  N.  P.  (N.S.)  620,  62  BnlL 
610. 

A  person  eligible  to  appointment  aa  ex- 
ecutor of  a  will  may  be  appointed  as  such 
by  proper  order  of  the  protnite  court  entered 
upon  its  journal  without  the  issuance  of 
letters  testamentary.  Such  letters  are 
merely  evidence  of  appointment:  TOd  t. 
Bloch,  4  O.  0.  C.  (N.S.)  216,  16  O.  0.  D. 

as. 

Where  the  sister  of  the  testator  is  named 
as  a  devisee  and  also  one  of  the  executors, 
tbe  probate  court  can  not  consider  objections 
to  her  appointment,  made  1^  other  benefici- 
aries on  tiie  ground  of  her  bostilily  toward 
them,  or  her  lack  of  business  experience^  or 
h»  unenitableness  for  any  other  reason 
which  does  not  amount  to  mental  or  physical 
incapacity  to  discharge  the  trust:  In  rs 
8«m,  6  0.  N.  P.  (N.S.)  629,  02  Bull.  610. 

The  court  has  no  discretion  (O,  C, 
$10605),  to  refuse  to  appoint  as  exeontor 
the  person  named  as  such  In  tbe  will,  if  be  is 
legally  comprtent,  and  be  is  OMupetsnt  if 
not  a  minor.  Idiot  or  insane.  Ladt  of  ear 
pacify  or  experience  or  tiiat  a  contest  of  the 
will  is  pending,  and  that  he  is  objeoUonaUe 
to  a  large  number  of  the  derlsec^  will  not 
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prertiit  the  appointment:  In  re  Sultzbach, 
5  O.  N.  P.  218,  6  O.  D.  (NJ.)  510. 

A  minor  shall  not  be  appointed,  but  some 
one  shall  be  appointed  to  act  for  him  until 
he  is  of  l^;al  age:  In  re  BulUAaoh,  5  O.  N. 
P.  218,  5  O.  D.  (N.P.)  516. 

That  a  suit  to  contest  the  will  is  pending 
or  that  the  party  named  is  opposed  hy  a 
number  of  the  devisees  will  not  prevent  the 
appointment:  In  re  Sultzbach,  5  O.  P. 
218,  6  0.  D.  (N.P.)  516. 

"Unsuitable"  as  used  in  the  third  clause 
of  O.  C,  1 10617,  is  defined  in  G.  C,  S  1062S, 
which  should  be  read  with  Q.  C,  i  10617, 
for  that  purpose:  Long  v.  Botoeraoce,  8  0. 
N.  P.  (N.S.)  24»,  19  O.  D.  (N.P.)  494. 

UnfltaesB  of  the  executor  named  in  the 
will  will  not  be  considered  on  the  probata, 
but  letters  must  issue  to  him,  and  the  rem- 
edy taken  1^  motion  to  remove:  In  re  0«- 
kamp,  7  O.  N.  P.  666,  6  O.  D.  (N.P.)  584. 

The  statute  as  to  executors  does  not,  !n 
terms,  adude  nonresidents,  as  in  the  case 
of  administrators:  Tnut  Co.  r.  HitUroad,  6 
O.  N.  P.  (NJB.)  454. 

Hw  probate  eourt  has  jurisdiction  to  hear 
and  determine  the  question  whethw  or  not 
a  trust  company  is  legally  competent  to 
perform  the  duties  of  ab  oteoutbr,  and  where 
this  jurisdiction  has  been  exercised  the  de- 
termination by  that  court  of  the  competency 
of  the  appointeee  can  not  be  collaterally  at- 
tacked: BonX;  t.  Telegraph  Co.,  70  O.  S.  89, 
IV  LongsdorTs  Notes,  1044  [reversing  TeU 
egraph  Co.  v.  Tnat  Co.,  20  O.  C.  D.  380, 
which  reversed  8mit\  v.  Telegraph  Co.,  7  0. 
N.  P.  (N.S.)  609,  19  O.  D.  (N.P.)  637]. 

B.  Administbatob. 
1.    Who  May  Act. 

6.  C,  1  10629,  defines  what  is  meant  by 
'^unsuitable'*  in  the  third  clause  of  G.  C, 
%  10617,  providing  as  to  who  shall  be  ap- 
pointed administrator:  Long  v.  Bowereoa, 
8  O.  N.  P.  (N.S.)  249,  19  0.  D.  (N.P.)  494. 

If  the  person  entitled  to  be  appointed  has 
a  claim  against  the  estate,  anti^onistic  to 
the  heirs  or  legatees,  and  an  animosity  ex- 
ists, whereby  there  may  be  improvident  man- 
agement and  impossibility  for  the  heirs  to 
confer  with  him  without  embarrassment,  the 
court  may  appoint  some  one  else.  So  it  was 
held  that  where  B  before  her  death  gave  a 
large  part  of  her  personalty  to  her  mother 
to  be  used  for  her  minor  c^ildrm,  and  her 
hiub«ad  denies  the  validily  of  this  g^ft,  de- 
siring to  have  his  distributive  share  out  of 
i^  ud  much  ill  feeling  has  been  caused  be- 
tweoi  him  and  the  family,  he  is  not  a  suit- 
aUe  person  for  appointment:  In  re  Brenmm, 
5  0.  N.  P.  490,  5  O.  D.  (N.P.)  490. 


The  probate  court  may  refuse  the  applica- 
tion of  the  widow  to  be  appointed  adminis- 
tratrix of  her  husband's  estate  when  it  ap- 
pears that  such  appointment  would  cause 
friction  and  unpleasant  relations  between 
her  and  the  next  of  kin,  and  would  interfere 
seriously  with  the  beet  interests  of  the  es- 
tate: In  re  A-ppoimtmeni,  10  O.  D.  (N.P.) 
731. 

The  appointment  mi^  be  refused  on  the 
ground  of  nnsuitableness  or  bad  character, 
notwithstanding  ample  bond  could  he  given: 
In  re  DUler,  S  O.  N.  P.  265,  6  O.  D.  (N.P.) 

182. 

Refusal  to  appoint  the  person  entitled  un- 
der the  statute  to  be  administrator  is  in 
the  discretion  of  the  court  in  case  of  unfit- 
ness, which  would  constitute  ground  for  re- 
moval. The  statutor  power  to  remove  over- 
shadows  the  mandatory  features  of  the  pri- 
ority in  right  to  be  appointed:  In  re  Diller, 
5  0.  N.  P.  225,  6  0.  D.  (N.P.)  182. 

A  foreign  trust  company,  appointed  execu- 
tor in  another  state  under  the  will  of  a  for- 
eign testator  is  not  precluded  by  G.  C, 
§  10629,  from  suing  in  Ohio:  Trust  Co.  T. 
Railroad,  6  O.  N.  P.  (N.S.)  464. 

A  creditor  will  be  appointed  administrator, 
if  assets  and  debts  are  in  the  jurisdiction, 
r^rdtess  of  an  appointment  in  another 
state:  In  re  FaUon,  3  O.  N.  P.  62,  4  O.  D. 
(N.P.)  396. 

The  due  qualification  of  an  administrator 
relates  back  to  the  time  of  his  appointment 
as  regards  acts  done  by  him  in  the  interim 
which  are  for  the  benefit  of  the  estate: 
Archdeacon  v.  Oaa  Co.,  76  O.  8.  07,  IV  Longs- 
dorrs  Notes,  1022. 

It  was  questioned  whether  the  probate 
court  can  appoint  a  stranger  as  adminiatrator 
when  there  are  no  creditors,  in  the  absence 
of  a  showing  that  there  are  personal  assets, 
to  the  amount  of  $100,  in  Carr  v.  IIull,  65 
O.  S.  394,  IV  Longsdorf's  Notes,  888. 

Nonresidence  from  the  coiuty  does  not  ren- 
der one  of  the  next  of  kin  ineligible:  Tod- 
hunter  V.  Btevoart,  30  O.  S.  181,  III  Longs- 
dorf's Notes,  1017. 

A  nonresidoit  of  the  state  is  properly  re- 
fused appointment  as  administrator:  In  re 
Ulhom,  12  O.  C.  C.  765,  4  0.  C.  D.  526. 

A  wife  living  apart  from  her  hud>and  may 
be  appointed  in  opposition  to  the  heir  at  law, 
though  separated  by  a  postnuptial  agree- 
ment, and  allowance  in  lieu  of  all  claim  on 
the  estate,  unless  her  absence  of  interest  is 
further  shown  by  proof  that  the  agreement 
was  carried  out  and  was  reasonable  and  ade- 
quate. Iforeover,  the  right  to  a  year's  sup- 
port is  an  interest  preventing  her  ^slusion: 
Oarretetm  V.  Oarretson,  4  0.  C.  C.  336,  2  O. 
I  C.  D.  581  [affirming.  In  re  Oarretson,  Qodwl 
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187,  ftffinned,  without  opinion,  OarreUon  t.  ' 
Garretton,  29  BuU.  220]. 

The  legislature  has  never  attempted  to 
clothe  corporations  with  capacity  to  act  aa 
admlnietratorB :  Sckumacher  v.  McCaUipt  69 
O.  8.  500.  ly  LongBdorf'e  Notes,  003. 

The  qualifications  of  adminiatratora  being 
aa  nnivenal  aa  the  administration  of  estates  ' 
should  be  deoned  to  be  a  subject  of  general  [ 
nature:  Schumacher  v.  McCalUp,  69  0.  S. 
500,  IV  Longsdorf  8  Notes,  963. 

The  right  of  the  next  of  kin  to  administer 
the  estate  is  not  a  property  right:  Martin 
V.   Derahem,   46    Bull.    172    [memorandum  J 
opinion,  65  O.  S.  556,  IV  I^ongadorf's  Notes, 
891,  affirming  lower  court  on  the  autliority  I 
of.  Monger  v.  Jeffries,  62  O.  S.  149.  IV  | 
Longsdorfs  Notes,  827]. 

Trust  companies  are  without  capacity  to 
receive  and  exercise  appointments  as  adminis- 
trators of  the  estates  of  deceased  persona  be- 
cause the  l^islation  evincing  an  intention  to 
clothe  them  with  such  capacity  {R.  S. 
9S  3821c  and  3S21f)  is  void,  heing  of  a 
general  nature  and  not  of  uniform  operation 
throughout  the  state  as  is  required  by  |  26, 
Art.  II,  of  the  constitution:  Bchumacher  v. 
McCallip,  69  O.  S.  500.  IV  Longsdorfs  Notes, 
063  [affirming  McCallip  T.  Sharp,  13  O.  D. 
(N.P.)  650]. 

Where  a  corporation  is  a  creditor  of  the 
estate  of  an  intestate,  the  cashier  thereof,  al- 
though not  individually  a  creditor  of  such 
estate,  is  a  creditor  within  the  meaning  of 
G.  C,  1 10617,  which  provides  who  may  be 
appointed  administrator,  and  he  may  prop- 
erty be  appointed  administrator  of  the  estate: 
MeCalUp  T.  Sharp,  13  0.  D.  (N.P.)  6S0  [af- 
firmed, on  other  grounds,  Bchttmachw  T.  Jf  o- 
Caliip,  69  O.  S.  SOO,  IT  Longsdorfs  Notes, 
9631. 

The  words  "next  of  kin,"  as  used  in  G.  C, 
f  10617,  mean  those  relatives  who.  at  the 
time  of  appointment,  would  inherit  in  ease  of 
intestacy.  Hence,  children  and  other  rela- 
tives of  Bueh  persons,  in  esse,  are  not  in- 
eluded:  McCallip  v.  Sharp,  13  0.  D.  (NJ».) 
650  [affirmed,  on  other  grounds,  Schumach» 
V.  ifcCalltp,  60  O.  S.  600,  IV  Longsdorfs 
Notes,  963]. 

2.   Order  of  Prefertnce. 

A  creditor  may  be  appointed  administrator 
in  preference  to  the  next  of  kin,  who  is  a 
nonresident  of  the  state.  A  nonresident  of 
the  state  may  be  rejected:  In  re  Vlhom,  12 
O.  C.  C.  766,  4  0.  C.  D.  626. 

As  between  parties  of  equal  suitability  and 
statutory  rights,  the  court  may  well  choose 
the  one  possessing  the  confidence  of  and  de- 
sired by  a  majority  of  the  beneficiaries.  And 
the  fact  that  another  court,  on  the  same 


showing,  might  have  made  a  different  adee- 
tion,  is  not  proof  of  abuse  of  discretion,  nor 
ground  for  review:  Sargmt  v.  CorbUy,  7  O. 
C.  C.  (N.S.)  226,  18  O.  C.  D.  125. 

The  husband  has  the  first  right  to  admints- 
ter  upon  the  estate  of  his  deceased  wife,  and 
the  probate  court  has  no  right  to  deprive  him 
of  that  right  except  for  cause:  In  re  Bretman, 
5  0.  N.  P.  490,  5  0.  D.  (N.P.)  490. 

A  widow  has  priority  in  the  administra- 
tion of  her  husband's  estate,  unless  she  comes 
within  the  provisions  of  the  third  clause  of 
G.  C,  {  10617:  Long  v.  Bowersoat,  S  0.  N.  P. 
(N.S.)  249,  10  O.  D.  (N.P.)  404. 

The  statute,  defining  who  shall  have  a 
right  to  administer,  vesta  in  each  person 
named  a  legal  right  to  administer  in  the 
order  named,  which  right  can  not  be  ignored 
by  the  court  nor  waived  by  any  other  per- 
son than  the  one  having  that  right:  Fom 
Kieater,  6  O.  N.  P.  216,  8  0.  D.  (N.P.)  636. 

No  presumption  arises  that  the  adminis- 
trator of  an  estate  is  not  beneficially  inter- 
ested. The  presumption  is  rather  the  other 
way,  especially  where  he  is  of  the  same  name 
as  deceased  for  G.  C.,  S  10617  prefers  the  hus- 
band or  widow,  next  of  kin.  etc,  over  stran- 
gers: In  re  Arkenherg,  1  O.  N.  P.  (N.S.)  9, 
13  O.  D.  (N.P.)  656. 

The  right  of  creditors  of  one  who  dies 
seized  of  lands  in  Ohio,  but  whose  heirs  are 
nonresidents,  to  take  out  letters  of  adminis- 
tration on  tlie  estate,  continues,  even  if 
there  is  a  foreign  will,  for  unless  the  will 
is  produced  and  duly  recorded,  the  probate 
court  of  the  ooimty  in  which  the  land  is  situ- 
ated, has  the  right  to,  and  upon  al^Iieation 
must,  grant  letters  of  administration,  and 
if  the  will  be  produced,  letters  m^y  be 
granted  with  the  will  annexed:  Bustard  t. 
Dahney,  4  O.  68, 1  Longsdorfs  Notes,  203. 

The  next  of  kin  are  entitled  to  a  reason- 
able time  within  which  to  apply  for  lettera 
of  administration,  uid  an  application  made 
within  eighteen  days  after  intestate's  death, 
by  next  of  kin,  residing  in  another  coun^, 
is  made  within  a  reasonable  time.  When, 
without  allowing  such  reasonable  time,  the 
probate  court  appointed  a  stranger  as  ad- 
ministrator, the  appointment  is  illegal,  and 
should  be  revoked  on  application  of  the  next 
of  kin:  Todhunter  v.  Stewart,  39  O.  S.  181, 
III  Longsdorfs  Notes,  1017. 

G.  C,  S  8087,  gives  the  surviving  partner 
the  right  only  to  hasten  the  settlement  of 
the  estate  of  his  deceased  partner  by  making 
application  for  that  purpose;  and  does  not 
authorize  the  probate  court  to  make  an  ap- 
pointment pursuant  thereto  in  any  other  man- 
ner than  that  pointed  out  by  G.  C.,  1 10617: 
Page  v,  Wamock,  15  O.  0.  D.  696  [affirming 
Wamock  v.  Page,  14  O.  D.  (N.P.)  278]. 
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Tin.  APPOINTMENT. 
A.  Time. 

The  ordering  of  the  letters,  and  not  their 
actual  issuance,  is  the  date  of  power  to  bring 
a  suit:  Morris  T.  Biles,  W.  343, 1  Longsdorf'a 
Note*,  27. 

B.  Affeicahon. 

A  misstatement  of  fact  or  law,  made  in 
good  faith  and  without  any  intait  to  de 
ceiv^  in  an  application  for  special  or  an- 
cillary letters  of  administration,  even  though 
material,  will  not  necessarily  invalidate  such 
letters:  In  re  Crvwford,  21  O.  C.  C.  654,  11 
O.  C.  D.  605. 

Reasonable  time  must  be  given  next  of  kin 
to  apply  for  letters  of  administration. 
Eighteen  days  Wfter  death  is  a  reasonable 
time  for  next  of  kin  living  in  another  county. 
Appointment  of  a  stranger  without  allow- 
ing such  reasonable  time  is  illegal  and  should 
be  revoked  on  application  of  the  next  of 
kin:  Todhunter  t.  Stetcart,  39  O.  S.  181,  III 
Longsdorf's  Notes,  1017. 

Appointment  of  an  executor  or  adminis- 
trator can  not  l^ally  be  advertised  in  a 
paper  other  than  in  the  English  language 
(G.  C,  §10712),  even  thouga  it  is  more  de- 
sirable to  use  a  German  paper:  In  re  Ring- 
toald,  5  O.  N.  P.  496,  5  O.  D.  (N.P.)  452. 

It  is  improper  to  issue  letters  to  a  sur- 
viving partner  without  citing  the  widow  or 
next  of  kin  under  G.  C,  S  10617;  if  residents 
of  the  county,  for  tne  purpose  of  accepting 
or  rejecting  the  appointment,  although  thirty 
days  have  gone  since  the  partner's  death  and 
no  application  for  administration  has  been 
made  by  any  of  than.  The  failure  to  make 
such  application  does  not  constitute  a  waiver 
of  the  right  to  appointment :  Wamock  T. 
Page,  14  O.  D.  (N.P.)  278  [reversing  In  re 
Wamock,  1  O.  N.  P.  (N.!5.)  287,  49  Bull.  44, 
affirmed.  Page  T.  Wamock,  16  O.  G.  D.  696. 
2  O.  L.  R.  &28J. 

C.  Notice. 

The  notic£^muat  be  in  a  newspaper  printed 
in  the  English  language:  In  re  RingwUd,  5 
0.  N.  P.  496,  5  O.  D.  (N.P.)  462. 

A  notice  of  appointment  is  good,  though 
the  fact  of  the  appointment  is  not  expressly 
and  explicitly  stated  therein,  and  the  notice 
consists  merely  of  a  denmnd,  officially  signed 
by  the  administrator,  tiiat  all  persons  in- 
debted to  the  estate  come  forward  and  make 
payment,  and  that  all  persons  having  claims 
agsfnst  the  same  are  notified  to  present  the 
same:  Gilbert  v.  lAttle,  2  O.  8.  166, 1  Longs- 
dorf  B  Notes,  1036. 

The  filing  of  proof  of  publication  forms  no 
part  of  the  notice  to  creditors  required  to 


be  given  within  three  months  after  the  giv- 
ing of  bond,  and  is  not  for  the  bentf t  of 
creditors:  Ardrey  v.  Shell,  77  O.  S.  218,  IV 
Longsdorf's  Notes,  1032. 

Proceedings  brought  by  the  executor  of  the 
estate  for  the  allowance  of  a  claim  of  his 
own  against  the  estate,  is  governed  by  G.  0., 
S  10746,  providing  that,  "No  executor  or  ad- 
ministrator, after  having  given  notice  of 
his  appointmait,  shall  he  held  to  answer  to 
the  suit  of  any  creditor,  unless  it  is  com- 
menced within  four  years  from  the  time  of 
his  giving  bond":  /»  re  Ward,  21  O.  C.  C. 
768.  12  O.  C.  D.  44. 

The  filing  in  the  probate  court  of  proof 
of  publication  of  notice  of  appointment  by 
an  executor  or  administrator  required  by 
G.  C..  1 10713,  is  a  mode  of  perpetuating  the 
evidence  of  such  notice,  and  is  for  the  con- 
venience and  protection  of  the  executor  or 
administrator;  Ardrey  v.  Shell,  77  O.  S.  218, 
IV  Longsdorf's  Notes,  1032. 

Although  proof  of  publication  is  not  filed 
in  the  probate  court  until  after  the  expira- 
tion of  a  year  from  the  giving  of  bond,  the 
two  year  limitation  within  which  actions 
may  be  brought  provided  by  G.  C,  {  10746, 
will  b^in  to  run  from  the  date  of  the  giv- 
ing of  the  bond:  Ardrey  v.  Shell,  77  O.  S.  218, 
IV  Longsdorfs  Notes,  1032. 

D.  Refusal  to  Act. 

If  the  executor  named  in  the  will  does 
not  accept  the  trust,  he  is  not  the  represen- 
tative of  the  beneficiaries,  and  notice  to  him 
of  proceedings  to  probate  the  will  should  not 
be,  by  construction,  extended  to  them: 
Feuchter  v.  Keyl,  48  O.  S.  357.  IV  Longs- 
dorf's Notes,  420. 

E.  BjEASING. 

Where  a  case  is  revived  in  the  name  of  the 
administrator  of  the  original  plaintiff,  the 
question  of  his  appointment  becomes  a  de- 
termined fact  and  proof  thereof  is  unneces- 
sary, in  the  absence  of  any  allegations  or 
specific  denial  of  the  appointmrat  in  the 
pleadings:  Owforth  v.  Traction  Oo^  9  O. 
N.  P.  (N.S.)  360,  20  O.  D.  (N.P.)  286. 

F.  Review. 

The  court  of  common  pleas  has  jurisdiction 
to  review  an  order  of  the  probate  court  deny- 
ing the  ri^t  to  administer  the  estate  of  a 
deceased  person  which  G.  C.,  {  10617,  con- 
fers upon  the  next  of  kin,  if  a  suitable  per- 
son :  Schumacher  v.  McCallip,  69  O.  S.  500, 
IV  Longsdorf's  Notes,  963. 

Although  o'ror  may  be  prosecuted  to  an 
order  denying  the  right  of  certain  persona 
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to  adminMer  an  eatato,  under  G.  U..  1 10817, 
th!s  can  not  be  done  on  an  order  removing 
an  adminittrator  under  G.  C,  |i  10629  and 
10630:  Ftrguttm  T.  Ferguson,  3  O.  N.  P.  (N. 
S.)  649,  16  O.  D.  (N.P.)  486. 

O.  CoLUTBKAi.  Attack. 

The  apointment  of  an  administrator  can 
not  be  qnestioned  in  a  collateral  proceeding: 
CofT  V.  Hull,  65  O.  S.  394,  IV  Longsdorfs 
Notes,  888;  Railway  T.  Beard,  20  O.  C.  C.  681, 
11  O.  C.  D.  406. 

Probate  courts  being  courts  of  plenary  and 
ezclnsive  jurisdiction  io  the  matter  of  ap- 
pointing administrators,  their  records  can 
not  be  collaterally  impeached;  accordingly, 
in  an  action  by  an  administrator  of  a  de- 
ceased partner  for  an  accounting  of  partner- 
ship  property  by  the  Burriving  partner,  the 
right  of  plaintiff  to  maintain  the  action  can 
not  be  raised :  Peters  v.  Firestone,  12  0.  N.  P. 
(N£.)  609,  22  O.  D.  (N.P.)  296. 

In  replevin  by  an  administrator  the  defend- 
asta  denied  jurisdiction  to  appoint  by  rea- 
son of  bis  nonresidenee.  It  was  held  that  the 
appointment  is  conclusive  against  collateral 
attack,  (or  the  probate  court  has  power  to 
dedde  on  It*  own  jurisdiction:  Astram  v. 
Tm  Sek,  11  Doq.  Bep.  66S,  28  Bull.  266. 
Contra,  CFomum  t.  Baibrood,  28  Bull.  209, 
(editorial). 

Jurisdietlon  of  the  probate  court  to  ap- 
point the  plaintiff  an  administrator — aa  here 
by  averment  that  decedent  was  not  a  resi- 
dent of  the  eaanty — can  not  be  collaterally 
attacked,  as  in  his  action  for  n^ligently 
causing  deeednifs  deaUi :  Railway  Co.  v.  OU- 
day,  16  0.  0.  C.  649,  9  O.  a  D.  27.   See  also 

JUDaUENT. 

An  order  of  the  probate  conrt  appointing 
an  executor,  if  made  without  jurisdiction, 
is  void,  and  it  may  be  disregarded  in  any 
other  court,  but  if  made  in  the  exercise  of 
proper  jurisdiction  over  the  subject-matter 
and  estate,  although  based  upon  erroneous 
conclusions  of  law  or  fact,  it  can  not  be  col- 
laterally attacked:  Trust  Co.  v.  Telegraph 
Co.,  79  O.  S.  89,  IV  Longsdorfs  Notes,  1044 
[reversing  Telegraph  Co.  v.  Trust  Co.,  20  O. 
C.  D.  380,  wiiich  reversed,  Bmith  v.  Tele- 
graph Co.,  7  0.  N.  P.  (N.S.)  60S,  19  O.  D. 
(N.P.)  6371. 

DC.   TERfflNATION  OF  AUTHORITY. 

A.  Maebiage. 

Marriage  of  a  feme  sole  when  she  is  sole 
administratrix  did  not  determine  her  pow- 
ers, tiiough  the  husband  bad  to  join  with  her 
aa  oo-plaintiff.  It  was  only  when  she  was  a 
eo-administratrix  with  another  that  marriage 


ended  her  powers:  Oaldwattader  T.  Jlvoii^  12 
Dec  Rep.  811,  1  D.  S8S. 

Marriage  of  a  feme  soU  exeentrix  or  ad- 
miniatratriz  extinguishing  her  antboiity 
(O.  C  110636,  only  allowed  one  already 
married  to  be  appointed).  It  ia  not  revived 
by  her  becoming  a  widow:  In  re  Fagia^  10 
Dec  Sep.  180,  19  Bull.  149,  Qoebel,  140. 

Under  a  former  statute  (Swan's  Statute's. 
344  1  28)  when  a  woman,  who  was  an  ad- 
ministratrix, married,  that  extinguished  her 
authority  as  administratrix.  But  if  an  order 
of  sale  was  once  b^un  in  her  favor,  it  was 
not  abated  by  her  marriage:  Craig  v.  Fom, 
16  O.  663,  1  Longsdorfa  Notes,  784. 

B.  Death. 

Ordinarily,  the  authority  del^ated  to  aa 
agent  ceases  on  the  death  of  the  principal: 
I  Phipps  V.  Hope,  16  O.  S.  686,  II  htrngpixaPm 
i  Notes,  804. 

An  administrator  de  bonis  non  procured 
a  reopening  of  his  predecessor's  account  and 
a  finding  of  an  amount  due  the  predecessor. 
After  appeal  and  the  death  of  the  adminis- 
trator de  bonis  non,  it  was  held  that  the  pro- 
ceedings were  not  ended  by  hia  deatii  and 
may  be  revived :  In  re  Ziegler,  4  O.  N.  P.  182, 
6  O.  D.  {N.P.)  244. 

In  case  there  is  a  surviving  coexecutor  the 
estates  of  both  the  administrators  must  be 
exhausted  before  suit  can  be  brought  against 
the  surety  on  his  bond  for  tiie  surviving  ad- 
ministrator's default:  Eckert  T.  Jfyera,  46 
O.  S.  626,  rV  LongBdorTs  Notes,  296. 

In  ease  of  the  death  of  &e  adminlBtrator 
it  was  questioned  whether  it  is  the  du^f  of 
his  administrator  to  render  hia  aoooimt  of 
tiie  first  estate:  Cwiis  r.  Lyneh,  19  O.  S. 
392,  II  Longsdorfs  Notes,  963;  Douglas  t. 
Dajf,  28  O.  8.  176,  HI  Longsdorfs  Notea, 
397. 

If  the  predecessor  died  in  office  no  suit  ia 
given  his  succeasor.  O.  0.,  1 10634,  giving 
suit  on  the  bond  Of  an  admlnistoator  who 
has  resigned,  or  been  removed  does  not  change 
the  conunon  law  so  far  aa  to  give  a  suit 
when  the  appointment  is  1^  reaaon  of  the 
predecessor's  death:  Blizzard  v.  filler,  20  O. 
479,  I  Longsdorfs  Notes,  920;  Hercktirath 
V.  Van  Nes,  1  O.  D.  (N.P.)  263,  31  BulL  36. 

For  administrator  de  bonis  non,  see  Amas- 
iSTEATcnt  Db  Bonis  Noh,  Xm,  herein. 

0.  DiscovBBT  or  Lateb  Will. 

Where  an  estate  has  been  fully  settled,  and 
all  the  moneys  in  the  bands  of  the  adminis- 
trator have  been  paid  over  in  pursuance  of 
an  order  of  court,  should  a  will  be  discovered 
and  proved  subsequent  to  such  settlement, 
the  aecutor  can  not  compel  the  former  ad- 
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answer  •  summona  served  on  him  thereftfter 
in  a  proceeding  involving  the  eatata:  8t9t« 
T,  Moffitt,  13  O.  C.  C.  (N.S.)  162,  23  0.  0.  D. 
238  [affirmed,  without  opinion,  Btate,  e»  ral., 
T.  Moffitt,  82  0.  8.  433]. 

It  waa  the  duty  of  the  tnutee  to  resiga 
when  requested.  And  a  promiBe  by  the  bene- 
flciariea,  in  eonaideration  that  he  would  re- 
sign, to  eanae  a  note  and  mortgage,  giren 
by  him  to  a  third  party  in  tmst  for  the  beoae- 
flciariea  for  trust  funds  which  he  had  eon- 
verted  to  his  own  use,  to  be  canoelled  and 
surrendered,  in  addition  to  procuring  him  al- 
lowance for  his  services*  is  void:  Withen  T. 
Bteing,  40  6.  S.  400,  IV  Longsdorfs  Notes, 
34. 

A  resignation  in  Hississippi  of  an  «aentor 
of  an  estate  in  Ohio,  accepted  by  the  Orphans' 
court  of  the  former  state,  is  void  becauae 
of  want  of  authority  in  the  state  of  Misais- 
atppi  to  accept  such  reaignatioa:  Feaeie  T. 
ilcQuffHif  40  O.  S.  365,  IT  Longadorf  a  Notea, 
32. 

G.  RmovAL  worn  Cause. 


miniatrator  to  account  for  the  money  or  prep- 
ay 1^  him  received  and  paid  over:  JBarJbaloo 
V.  Smerick,  18  O.  268,  I  Longsdorfs  Notes, 
847. 

Where  an  administrator  is  appointed  and 
proeeeda  to  execute  his  duties  but  is  super- 
seded by  the  discovery  of  a  wtU,  naming  an 
executor,  his  tnente  acta  and  proceedings  are 
valid:  Btgetow  V.  Bigelow,  4  0.  138, 1  Longa- 
dorf s  Notea,  212. 

D.  BxsiovATKar. 

The  probate  court  for  good  cause  shown, 
may  accept  the  resignation  of  an  executor  or 
administrator:  Weyer  t.  Watt,  48  O.  S.  546, 
IV  Lcmgsdorf  s  Notes,  428. 

Acceptance  is  neeesaary  to  ^ve  validly  to 
the  reaignation:  Reitw  v.  State,  51  O.  S.  74, 
IV  Longsdorfs  Notes,  630. 

While  G.  C,  1  10627  provides  that  the 
court  may  receive  the  reBignation  of  an  ad- 
ministrator "if  it  think  fit,  and  upon  good 
cause  shown,"  the  absence  of  a  specific  find- 
ing that  the  court  thought  it  fit  or  thought 
the  cause  sufficient  can  not  defeat  what  was 
actually  done:  State,  em  rel.,  v.  Moffitt,  13 
O.  C.  C.  (N.S.)  162,  23  0.  C.  D.  238  [affirmed, 
without  opinion.  State,  ex  rel.,  v.  Moffitt,  82 
O. a  433]. 

Making  the  appointment  of  a  successor  is 
not  easential  to  the  taking  effect  of  the  ac- 
ceptance  of  the  resignation  of  administrator, 
notwithstanding  the  provision  of  G.  C, 
i  10627,  that  the  court  upon  receiving  such 
reaignation  shall  "appoint  an  administrator 
in  Ms  place,"  and  that  in  O.  C,  §  10628, 
that  *^e  acceptance  of  such  resignation  and 
the  appointment  of  another  administrator, 
shall  not  affect  the  liability  of  such  former 
executor  or  administrator,"  etc.:  State,  eat 
rel,  T.  Jfotfi«,  13  O.  C.  C.  (N£.)  162,  23  O. 
C.  D.  238  [affirmed,  without  opinion.  State, 
em  reL,  v.  Moffitt,  82  O.  S.  433]. 

The  oourt  after  ascertaining  the  amount 
due  the  estate  from  an  administrator  who 
had  reeigned  or  been  removed,  has  power  to 
order  him  to  pay  It  to  hla  successor,  this 
being  a  judgmmt  and  not  an  order  of  di«- 
tribntion:  BlagU  v.  fntrvXnn,  44  0.  S.  637, 
IV  Longsdorf a  Notes,  240. 

BcsignaUoB  of  the  administowtor  accepted 
pending  settlement  does  not  take  away  the 
court's  jurisdiction  over  him  personally  or 
over  his  accounts,  and  exceptions  thereto 
may  be  heard  and  the  amount  due  the  estate 
asMrtained,  and  this  in  tbe  absence  of  fraud 
and  eolluaion  will  be  conclusive  not  only  on 
him,  but  on  his  sureties :  Slagle  v.  Entrekin, 
44  O.  S.  637,  IV  Longsdorfs  Notes,  240. 

Where  the  court  accepts  the  resignation 
and  discharges  the  administrator,  he  will  not 
be  liable  lor  maladministration  in  failing  to 


The  probate  court,  for  good  cause,  may  re- 
move an  executor  or  administrator:  Weyer 
V.  Watt,  48  O.  S.  646,  IV  Longsdorfs  NoHbs, 

428. 

The  reasons  for  the  removal  of  an  adminis- 
trator under  G.  C,  1 10629,  are  not  juris- 
dictional, and  it  is  not  necessary  that  they 
affirmatively  appear  in  the  journal  entry  in 
order  to  sustain  the  r^ularity  of  such  re- 
moval: In  re  Ferguson,  3  O.  N.  P.  (NJ3.) 
549,  16  0.  D.  (N.P.)  486. 

In  a  proceeding  for  the  removal  of  an  exec- 
utor, based  upon  a  motion  filed  under  G.  C. 
S  10620,  and  the  gist  of  the  charge  being 
fraud,  it  is  error  to  grant  an  order  of  re- 
moval where  no  attempt  has  been  made  to 
show  fraud:  In  re  Breckinridge,  7  0.  C.  0. 
(N.8.)  86,  17  0.  C.  D.  688. 

That  the  executor  purchased  at  his  own 
sale  is  not  proof  of  fraud,  waste  or  misman- 
agement. Nor  tiiat  he  released  a  favorable 
contract  with  attorneys  for  services,  and  per- 
mitted them  to  have  such  compensation  as 
the  court  should  allow,  for  sneh  contract  is 
personal  to  himself:  Fom  r.  Keister,  6  0. 
N.  P.  827,  0  O.  D.  (N,P.)  316. 

The  fact  that  an  administrator  is  a  debtor 
of  the  estate  is  not  ground  for  removal,  for 
if  he  denies  it,  e^rceptions  to  his  account  will 
raise  the  issue:  Fo»  v.  Eeiater,  6  0.  N.  P. 
327,  9  0.  D.  (N.P.)  316. 

Failure  to  return  an  inventory  within  three 
months,  upon  the  order  of  the  court,  is 
ground  for  removal:  In  re  Pickardt,  5  O. 
N.  P.  493,  7  O.  D.  {N.P.)  476. 

The  application  for  removal  of  an  executor 
must  state  the  facta  constituting  the  ground 
for  removal,  aa  definitely  as  in  a  petition. 
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It  ta  not  sufficient  merely  to  allege  misman- 
agement or  gross  n^Iect  in  the  language  of 
the  statute:  Fow  v.  Keiater,  6  O.  N.  P.  327, 
9  O.  D.  (N.P.)  316. 

A  will  conteat  resulting  in  setting  the  will 
aside  does  not  annul  the  appointment  of  an 
administrator  with  will  annexed  so  as  to 
authorize  appointment  of  a  receiver,  for  it 
does  not  act  on  the  possession.  The  adminis- 
trator is  not  released  from  his  duties  until 
the  probate  court  so  orders:  Sanker  v.  Mat- 
tUon,  20  O.  C.  C.  229,  U  0.  C.  D.  125. 

A  dormant  judgment  in  favor  of  an  ad- 
ministrator who  is  removed  can  not  be  re- 
vived in  his  name.  His  authority  over  assets 
not  received,  is  ended  as  well  as  over  those 
received,  and  the  judgment,  though  a  merger, 
is  the  former:  Weaver  v.  Reeae,  6  0.  418,  I 
Longsdorf'fi  Notes,  347. 

When  an  administrator  has  been  removed 
and  a  successor  has  been  appointed  and  quali- 
fied, he  ceases  to  be  an  officer  in  the  adminis- 
tration of  the  estate:  In  re  Miller,  8  O.  N.  P. 
385,  11  O.  D.  (N.P.)  624. 

A  settlement  of  the  account  of  an  executor 
who  has  been  removed,  does  not  bar  a  subse- 
quoit  Buit  by  him,  against  hia  auccesBor,  upon 
a  donand  existing  in  the  lifetime  of  his  tes- 
tator; Sharp  T.  Pontita,  2  O.  C.  C.  7,  1  0.  C. 
D.  331. 

F.  Filing  Final  Account. 

A  settlement  by  agreement  with  the  heirs 
in  fin^  except  as  to  minors,  who  may,  on 
coming  of  age,  disafBrm  saftie  and  compel 
a  final  settlement  to  be  made  in  a  proper 
court:  Piatt  v.  Longworth,  27  0.  S.  169,  111 
Longsdorf's  Notes,  349. 

As  long  as  there  are  assets  in  the  admin- 
istrator's hands,  his  authority  to  administer 
the  same  is  not  extinguished  by  an  order  mode 
upon  what  purports  to  be  the  settlement  of 
his  final  account,  directing  that  he  be  dis- 
charged from  his  trust:  Weyer  v.  Watt,  48 
0.  S.  545,  IV  Longsdorf's  Notes,  428. 

Merely  filing  the  executor's  final  account 
within  six  months  does  not  end  his  duty,  but 
he  has  the  further  duty  of  defending  the 
account  if  it  is  unjustly  assailed.  That  is, 
he  still  stands  in  a  fiduciary  capacity  and 
may  therefore  appeal  from  a  judgment  sus- 
taining exceptions  to  the  account  without 
giving  an  appeal  bond:  In  re  Sidwell,  67  O. 
S.  464,  IV  Longsdorf's  Notes,  933. 

Matters  in  dispute  having  been  duly  heard 
and  determined  by  the  court  can  not  again 
be  called  in  question  by  either  of  the  same 
parties  on  the  hearing  of  a  subsequent  ac- 
count, without  leave  of  court.  And  G.  C, 
1  10836,  does  not  authorize  the  probate  court 
to  open  up  or  vacate,  at  the  instance  of 
either  party,  a  former  order  by  the  court 


of  common  pleas  on  appeal,  in  the  settlement 
of  a  former  account :  In  re  Stayner,  33  O.  S. 
481,  III  Longsdorf's  Notes,  685. 

An  administrator,  having  in  good  faith  set- 
tled up  an  estate  and  distributed  a  small  bal- 
ance to  those  entitled,  and  another  debt 
having  turned  up  and  been  reduced  to  judg- 
ment against  him  and  his  bondsmen,  he  is 
entitled  to  proceed  against  the  decedent's 
land,  though  partitioned  among  the  heirs  and 
by  them  sold:  Faran  v.  Evnng,  17  0.  S.  242, 
II  Longsdorf's  Notes,  830. 

An  executor's  office  does  not  end  until  all 
outstanding  assets  are  administered.  Thus 
new  assets  were  administered  over  twenty 
years  after  distribution :  Taylor  v.  Thorn,  29 
O.  S.  669,  III  Longsdorf's  Notes,  499;  Laf- 
ferty  v.  SAtttn,  38  O.  S.  46,  III  Longsdorf's 
Notes,  963. 

Testator  left  his  property  to  his  wife  "after 
payment  of  his  debts,"  and  upon  her  death 
or  remarriage,  to  his  children,  "after  all  her 
debts  had  been  paid."  When  the  executor 
had  paid  all  debts  of  the  testator,  and  the 
balance  to  the  widow,  he  presumably  bad  no 
remaining  duty  to  perform.  It  was  not  his 
duty  to  pay  the  widow's  debt,  nor  to  divide 
the  estates  in  remainder:  Ftickinger  T.  Saum, 
40  O.  S.  591,  IV  Longsdorfs  Notes,  43. 

When  an  executor  or  administrator  has 
filed  in  the  probate  court  an  account  of  final 
distribution,  and  the  same  ha»  been  approved 
and  confirmed  by  the  court  and  tiie  executor 
or  administrator  discharged,  such  account  is 
conclusive  unless  impeached  for  manifest 
error  or  for  fraud  witiiin  four  years  after 
the  discovery  of  the  fraud:  Henry  y.  Doyle, 
82  O.  S.  113. 

The  only  purpose  of  O.  C,  §  10842,  is  to 
enable  the  executor  or  administrator  to  per- 
petuate the  evidence  of  his  payments,  and 
make  that  evidence  conclusive  against  those 
who  signed  the  receipts,  unless  objected  to 
by  them  within  the  time  limited  by  it:  Weyer 
V.  Watt,  48  O.  S.  546,  IV  Longsdorf's  Notes, 
428. 

The  authority  of  an  executor  or  adminis- 
trator to  represent  the  estate,  unless  ter- 
minated in  one  of  the  modes  provided  by 
statute,  continues  until  the  estate  is  fully 
settled.  The  probate  court,  for  good  cause, 
may  remove  him  or  accept  his  resignation. 
But  while  assets  of  the  estate  remain  in  his 
hands  unadministered,  his  authority  to  ad- 
minister the  same  is  not  extinguished  by  an 
order,  made  upon  what  purports  to  be  the 
settlement  of  his  final  accounts,  directing 
that  he  be  discnarged  from  hia  trust;  Weyer 
v.  Watt,  48  0.  S.  545,  IV  Longsdorf's  Notes, 
428. 

The  fact  that  an  account  purporting  to  be 
final  has  been  settled  in  the  probate  court  is 
no  bar  to  an  action  under  O.  C,  $  10871,  to 
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recover  assets  not  accounted  for  by  the  eze- 
ootor.  Prerioos  to  such  rait  it  is  not  neeci- 
aary  tLat  the  probate  court  should  find  or 
fix  the  anunint  of  the  lepusy,  or  order  its 
payment:  Migkton  v.  DaiC9on,  38  O.  S.  850, 
III  Longadorfa  Xotea,  1000. 

A  statement  that  there  vtere  no  assets,  and 
no  claims  presented  to  the  administrator, 
does  not,  in  the  absence  of  an  order  to  tiiat 
^ect,  operate  as  a  discliarge  of  such  admin- 
istrator: FewUut  T.  Keeshan,  10  O.  F.  D. 
355,  88  Fed.  Rep.  673. 

Where  an  administrator  submits  to  the 
probate  court  his  resignation,  to  become  ef- 
fective on  a  certain  day  named,  and  flies 
what  he  denominates  "an  account  of  final  dis- 
tribution," and  an  entry  is  made  reciting 
that  the  account  has  been  found  correct,  and 
is  allowed  by  the  court,  and  the  "adminis- 
trator is  discharged,"  the  discharge  will  be 
construed  to  be  general  and  final,  and  not 
simply  a  discharge  as  to  matters  found  in 
the  account:  State,  ew  rel.,  v.  Moffitt,  13  0.  C. 
C.  (N.S.)  152,  23  O.  C.  D.  238  [affirmed,  with- 
out opinion,  State,  ew  rel.,  Y.  Moffitt,  82  0. 
S.  433]. 

An  administrator  finally  discharged  can 
not  be  held  liable  for  maladministration,  in 
that  be  failed  to  answer  when  thereafter 
served  with  summons  in  a  proceeding  involv- 
ing among  other  things  a  chose  in  action 
belonging  to  the  estate  of  tbe  decedent,  and 
in  consequence  of  such  failure  default  judg- 
ment was  taken  against  the  estate:  State, 
ex  rel.,  T.  Moffitt,  13  O.  C.  C.  (N.S.)  162,  23 
O.  C.  D.  238  [affirmed,  without  opinion.  State, 
em  rel^  v.  Moffitt,  82  O.  8.  433]. 

Tb.9  oourt  can  not  allow  aa  admhilstrator's 
ennmissions  after  accepting  his  final  account 
without  opening  up  tiie  account  aft»  due 
notice:  Snider  r.  Oraham,  14  O.  C.  C.  386, 
8  0.  C.  D.  3. 

The  administrator's  fiduciary  relation  to 
the  land  does  not  terminate  when  the  land 
is  struck  off  and  sold  at  public  auction,  but 
continues  until  the  title  of  the  purchaser 
becomes  perfect  by  the  payment  of  the  pur- 
chase money  and  the  delivery  of  the  deed  of 
conveyance  whereby  the  title  passes  from  the 
heirs  of  the  estate,  unincumbered  by  any 
charges  in  favor  of  the  administrator  or  the 
estate  arising  out  of  the  sale:  Bafrington  T. 
AUwander,  6  O.  8.  189,  11  Longsdorf's  Notes, 


G.  Natubb  and  Effdci  of  Ordgb  of 
Rkuotal. 

The  acts  of  an  executor  or  administrator, 
who  is  afterwards  superseded  by  removal  or 
otherwise,  are  as  valid  as  if  he  had  continued 
to  perfonn  the  trust  until  the  final  settle- 


ment of  the  estate:  Bigelow  v.  Bigdaw,  4  O. 
138.  I  Longsdorf's  Kotes,  212. 

All  parties  in  interest  are  bound  to  take 
notice  of  the  removal  of  on^  and  the  appoint- 
ment of  a  second  administrator,  and  when  a 
ronoved  executor  or  administrator  has  set- 
tled with  the  court  and  the  balance  in  his 
hands  is  ascertained,  rait  may  be  rastained 
against  his  sureties  without  first  tditaining 
a  personal  and  separate  judgment  against 
him;  and  in  mch  suit  it  is  not  necessary  to 
aver  that  the  removed  administrator  has  had 
notice  of  his  raceesBOT*s  appointment:  Treas- 
urer T.  Mcllvain,  6  O.  200,  I  Longsdorfs 
Notes,  206. 

Where  letters  of  administration  are  re- 
voked and  an  administrator  de  boni*  nan 
appointed,  scire  facias  can  not  be  sued  in 
the  name  of  the  removed  administrator  to 
revive  a  judgment  rendered  in  his  favor  while 
in  office:  Weaver  v.  Reese,  6  O.  418,  I  Longs- 
dorf's Notes,  347. 

The  removal  of  the  executor  or  adminis- 
trator terminates  his  authority  over  the  as- 
sets received,  as  well  as  over  those  not  re- 
ceived: Weaver  v.  ReeBe,  6  0.  418,  I  Longs- 
dorfs  Notes,  347. 

The  court  has  broad  discretion  as  to  re- 
moval of  an  executor,  but  narrow  as  to  ap- 
pointment thereof:  Jn  re  Sultsbach,  5  0.  N. 
P.  218,  6  0.  D.  (N.P.)  624;  In  re  Belts,  6  0. 
N.  P.  (N.fi.)  620,  52  Bull.  610. 

H.  Review. 
I.  Appeal, 
(a)    Before  96  t.  406. 

Appeal  does  not  lie  to  an  order  removing 
an  executor  or  administrator:  Perruie  T. 
Pritz,  1  Dayton  Term  R^  (Iddings)  64. 

G.  C,  S  10859  must  be  construed  with  the 
rest  of  the  statute  of  1867,  of  which  it  or- 
iginally formed  a  part;  hence  no  appeal  lies 
to  a  refusal  to  appoint  an  administrator: 
Ebersole  v.  Schiller,  50  O.  S.  701,  IV  Longs- 
dorf's Notes,  523. 

Tbe  authority  of  the  probate  court  to  re- 
move an  executor  is  complete  and  exclusive; 
and  if  the  court  exercises  its  discretion,  its 
action  can  not  be  questioned  by  any  appel- 
late proceeding:  Stafford  v.  Missionarg  Asso- 
ciation, 22  O.  C.  C.  399,  12  O.  C.  D.  442. 

Appeal  to  the  common  pleas  will  not  lie 
to  a  removal  of  an  administrator  by  the 
probate  court:  In  re  Still,  15  O.  S.  484,  II 
Longsdorf's  Notes,  842;  contra.  Walker  v. 
Webb.  2  Dec.  Rep.  568,  4  W.  L.  M.  32. 

Application  to  recover  concealed  assets, 
and  for  the  removal  of  the  administrator, 
may  be  joined  in  ojie  proceeding.  This  will 
in  no  wise  affect  or  change  the  character  of 
either  proceeding,  and  appeal  will  lie  from 
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the  float  order  in  the  proceeding  to  recover 
aseets,  but  not  with  reference  to  the  re- 
moval proceedings:  Harria  v.  Wentcrtvlt,  15 
O.  C.  C.  634,  8  0.  C.  D.  367. 

(b)    After  95  v.  ^06. 

When  an '  order  is  made  by  the  probate 
court  removing  an  executor,  it  is  directed 
against  him  and  he  is  affected  by  it,  and 
be  has  the  right  of  appeal  therefrom,  not- 
iritbstanding  he  is  not  an  heir,  devisee  or 
other  interested  person  under  the  will:  In 
re  BelU,  8  0.  N.  P.  (N.S.)  176,  19  O.  D. 
(N.P.)  667. 

The  right  conferred  by  O.  a,  1 11206,  of 
appeal  to  the  oommon  pleas  from  an  order 
of  the  probate  court  removing  an  executor, 
is  not  in  conflict  with  the  provision  of  O. 
C,  1 10402,  giving  the  probate  eodrt  tx- 
elusive  jurisdiction  to  grant  and  revoke 
letters  testamentary:  In  re  Sells,  8  O.  N. 
P.  (N.S.)  176.  19  O.  a  (N.P.)  567. 

A  decree  the  payment  of  money  to  a  d« 
jure  and  de  facto  administrator  will  not 
be  denied  on  Uie  ground  that  an  appeal  has 
been  taken  from  the  overruling  of  a  motion 
for  the  revocation  of  his  letters  of  admin- 
istration: Melanpy  r.  Loan  Co.,  IS  O.  D. 
{NJP.)  102. 

2.  Error. 

(a)  Before  95  v.  S92. 

O.  C,  I  11035,  vesta  the  probate  court 
with  complete  and  exclusive  jurisdiction  to 
remove  a  trustee  appointed  by  it  under  a 
will,  and  an  order  of  such  court  removing 
such  trustee  is  not  subject  to  review  on 
petition  in  error:  Safford  v.  MiseUmary 
Society,  22  O.  C.  C.  399,  12  O.  C.  D.  442. 

Upon  the  removal  of  an  executor  under 
Q.  C.,  S  10629,  said  executor,  not  being  an 
heir,  devisee,  legatee  or  creditor  of  the  es- 
tate, and  not  being  interested  therein  other- 
wise than  as  executor,  can  not  prosecute 
error  for  the  reversal  of  the  order  of  re- 
moval. His  individual  rights  are  not  pre- 
judiced, and  the  jurisdiction  of  the  probato 
court  is  exclusive  and  its  exercise  can  only 
be  reviewed  for  fraud,  or  for  manifest  abuse 
of  power,  and  upon  complaint  by  a  party 
whose  substantial  rights  are  affected:  Hunger 
V.  Jeffriet,  7  O.  N.  P.  65,  10  0.  D.  (N.P.) 
12  [affirmed  Jfon^  v.  Jeffries,  62  O.  8.  149, 
IV  Longedorfs  Notes,  827]. 

(b)  After  95  v.  S92. 

Error  can  not  be  prosecuted  to  an  order 
removing  an  administrator  under  G.  C, 
1 10629:  In  re  Ferguaon.  3  0.  N.  P.  (N.S.) 
640,  16  0.  D.  (N.P.)  486. 


The  reasons  for  removal  of  an  adminis- 
trator are  not  jurisdictional  facts,  and  such 
facta  need  not  appear  affirmatively  in  the 
journal  entries  to  sustain  their  regularity  in 
proceedings  on  error:  Ferguson  v.  Ferguson, 
3  O.  N.  P.  (N.S.)  649,  16  0.  D.  (N.P.)  486, 

Error  can  not  be  prosecuted  by  an  ex- 
ecutor to  an  order  of  the  probate  oonrt  ra- 
moving  him:  Munger  v.  Jeffries,  62  0.  S. 
149,  IV  Longedorrs  Notes,  827  [afBrmin^ 
Mwtger  t.  Jeffries,  7  O.  N.  P.  65,  10  O.  D. 
(N.P.)  12];  contra  Foa  T.  Kiester,  6  O.  N. 
P.  216,  8  O.  D.  (N.P.)  636, 

The  circuit  court  is  without  jurisdieUon 
to  review  by  a  proceeding  In  error  an  order 
of  the  oommon  pleas  court  removing  an  ad- 
ministrator in  a  proceeding  brought  into 
tiiat  court  on  appeal  from  the  probato  court: 
Smith  V.  Bracey,  13  O.  C.  C.  (N.S.)  529,  22 
0.  C.  D.  383. 

Although  the  refusal  of  the  probato  court 
to  consider  the  application  of  the  next  of 
kin  or  of  a  creditor  for  letters  of  adminis- 
tration, may  be  reviewed  in  the  conunon 
pleas  court,  that  court  will  not  disturb  a 
finding  of  the  probato  court  to  the  effect 
that  the  next  of  kin  is  "evidently  unsuit- 
able," or  that  the  applying  creditor  is  in- 
competent, within  the  meaning  of  Qt.  C, 
1 10617,  unless  it  appears  that  the  probato 
court  abused  its  discretion:  MoCtUlip  v. 
Sharp,  13  O.  D.  (N.P.)  650  [affirmed  Seku' 
maoher  r,  McCailip,  69  0.  S.  600,  IV  Longs- 
dorfs  Notes,  063]. 

An  order  of  the  probato  court  renoving 
an  executor  is  not  the  subject  of  review  on 
petition  In  error  in  the  court  of  common 
pleas:  Munger  v.  Jeffries,  62  0.  S.  149,  IV 
I^ngBdorfs  Notes,  827;  Oamplell  v,  Mimer, 
62  a  S.  650,  IV  Longadorfs  Notes,  845; 
MorfiK  T.  Bershem,  66  O.  S.  666,  IV  hoags- 
dorfs  Notes,  801;  Jforth  Y.  Smith,  6  O.  G. 
C.  (N.S.)  495,  17  0.  C.  D.  365. 

For  error  in  excluding  evidence  and  for 
failure  to  prove  fraud,  where  fraud  was  the 
only  ground  alleged  for  removal,  the  circuit 
court  reversed  the  order  of  the  court  of 
common  pleas,  which  removed  an  executor 
in  a  proceeding  on  appeal  from  the  order 
of  the  probate  court  refusing  to  remove  such 
executor:  In  re  Breckenridge,  7  O.  0.  G. 
(N.8.)  86,  17  0.  O.  D.  688. 

X.   ADMINISTRATOR  DE  SON  TORT. 

An  administrator  de  son  tort  is  not  rec- 
ognized by  Ohio  laws,  accordingly  a  cred- 
itor of  a  decedent  can  not  sue  one  who  has 
goods  of  the  estate  in  his  possession:  IHwm 
v.  Oassell,  6  O.  633,  I  Longedorfs  Not«e, 
310;  Benjamin  T.  LeBaron,  16  O.  517,  I 
Longsdorf  s  Notes,  720. 
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.  Where  a  widow  assumed  to  act  as  admin- 
istratrix without  taking  out  letters  of  ad- 
ministration and  she  took  a  renewal  note 
for  a  debt  owed  the  estate,  it  was  held  that 
the  maker  could  make  the  same  defense  as 
to  usury  that  he  oonld  hare  made  against 
a  renewal  note  given  to  the  intestate  or  his 
legal  representative;  Van  Atudal  v.  Potterf, 
41  O.  S.  677,  IV  LongBdorFB  Notes,  82. 

A  bill  in  equity  to  subject  the  real  estate 
of  a  decedent  in  Ohio,  where  the  heirs  and 
representatives  reside  in  another  state,  and 
where  no  letters  of  administration  have  been 
taken  in  Ohio,  can  not  be  sustained.  The 
creditor  may  himself  take  letters  of  admin- 
istration, and  thus  have  complete  remedy 
at  law:  Bustard  T.  Dabnejf,  4  O.  6B,  I  Longs- 
dorFs  Notes.  203. 

XI.   ANCILLARY  ADIONISTRATOR. 

Our  statutes  provide  for  adnd&ietration 
in  this  state,  on  the  estate  of  a  nonresident 
leavii^  an  estate  in  Ohio:  WUliamt  v. 
Waum,  28  O.  S.  461,  lU  LongsdorTs  Notes, 
416. 

If  a  non-resident  decedent  has  property 
h««  and  alio  ereditors,  the  administrator 
will  be  pointed  here;  the  n-editors  will 
not  be  drivoi  to  the  foreign  jurisdiction: 
In  re  ^anoR,  3  O.  N.  P.  68,  4  O.  D.  (N.P.) 
396. 

The  nonresident  decedent  must  have  been 
engaged  in  buslnese  in  the  state  at  the  time 
of  his  decease,  and  not  merely  at  some  former 
time,  to  give  the  court  jurisdiction  to  ap- 
point an  administrator  under  G.  C,  1 10625 : 
In  re  McOreight,  6  O.  N.  P.  479,  9  0.  D. 
(N.P.)  460. 

Ancillary  administration  is  not  favored  by 
the  laws  of  Ohio,  and  should  only  be  granted 
when  required  to  preserve  an  estate  or  se- 
cure payment  of  a  claim  of  a  resident  cred- 
itor. The  conduct  of  a  resident  creditor  and 
the  condition  of  the  estate  may  be  such  that 
a  court  will  refuse  to  appoint  an  ancillary 
administrator,  until  all  remedies  against  the 
fortign  administrator  have  been  exhausted: 
In  re  McCreight,  6  O.  N.  P.  481,  9  O.  D. 
(N.P.)  464. 

If  the  creditor's  claim  is  disputed,  and 
toere  are  sufficient  funds  in  the  foreign  ad- 
ministrator's hands  to  pay  it,  and  all  prop- 
erty  here  was  sold  or  divided  with  the  cred- 
itor's acquiescence,  and  there  have  been  and 
may  yet  be  abundant  opportunities  to  sue 
the  administrator  in  this  state,  and  four 
years  have  gone  by  since  the  decedent's  death, 
ancillary  administration  will  be  refused:  fn 
re  McCreight,  6  O.  N.  P.  481,  9  0.  D.  (N. 
P.)  464. 

It  is  jurisdictional  to  the  right  to  appoint 
under  O.  C,  1 10626,  that  the  applicant  be 


a  creditor.  The  court  can  not  decide  this 
finally,  but  should  hear  preliminary  evidence 
showing  a  strong  probability  thereof:  In  re 
McCreight,  Q  0.  N.  P.  481,  9  O.  D.  (N.P.) 
454. 

Notice  to  next  of  kin  is  not  necessary  to 
an  ancillary  appointment  under  O.  C, 
§  10625,  but  if  not  given,  the  court  should 
give  a  hearing  to  a  motion  to  annul  the  ap- 
pointment: In  re  McCreight,  6  0.  N.  P.  481, 
9  0.  D.  (N.P.)  454. 

It  is  mandatory  upon  the  court  to  iqtpoinv 
an  administrator  on  the  application  of  a 
creditor  under  O.  C,  {  10625.  The  doctrine 
of  lis  pendens  does  not  apply  in  a  proceed- 
ing under  G.  C,  110625:  fn  re  Worthmg- 
ton,  4  O.  D.  (N.P.)  381. 

Ancillary  administrations  should  be  lim- 
ited to  the  necessity  out  of  which  they  arise, 
that  is,  to  collect  assets,  pay  debts  due  to 
citizens  of  the  state,  and  remit  the  balance 
to  the  state  of  decedent's  domicil'e,  subject, 
however,  to  the  court's  discretion,  first  to 
distribute  their  shares  to  resident  distribu- 
tees. As  foreign  administrators  may  sue 
her^  ancillary  administration  is  seldom 
necessary:  Bwearington  v.  if  orris,  14  O.  S. 
424,  II  Longsdorf's  Notes,  671. 

A  creditor  of  a  nonresident  decedent  who 
owned  land  here,  has  a  right  to  have  an  ad- 
ministrator appointed  here,  thou^  there  Is 
a  will  and  a  foreign  administrator)  Bustard 
V.  Dabner,  4  O.  68,  I  Longsdorf's  Notes,  203. 

A  bill  in  equity  to  subject  real  estate  of  a 
deeedoit  in  Ohio,  where  the  heirs  and  repre- 
sentatives reside  In  another  statc^  and  where 
no  letters  of  administration  have  been  taken 
in  Ohio,  can  not  be  sustained.  The  creditor 
may  himself  take  letters  of  administration, 
and  thus  have  a  complete  remedy  at  law: 
Bueiard  v.  i>ab«ey,  4  O.  68,  I  Longsdorf  s 
Notes,  203. 

An  administration  granted  here  on  assets 
of  a  nonresident  under  O.  C,  %  1062S,  is  an- 
cillary. Hence,  having  been  wound  up,  a 
balance  left  over  and  paid  into  court  must 
be  awarded  to  the  foreign  administrator  and 
not  to  the  widow  as  distributee:  Meavxild  T. 
Marks,  19  O.  0.  C.  605,  10  0.  C.  D.  355. 

Where  deceased  died  in  a  foreign  country, 
and  left  property,  and  was  engaged  in  part- 
nership business  in  Cuyahoga  county,  and 
the  entry  of  the  court  in  the  matter  of  ap- 
pointing as  administrator  included  these 
words,  *It  is  ordered  that  said  Mitchell  be 
appointed  administrator  on  the  estate  of  de- 
ceased, late  of  the  city  of  Marine,  Michigan," 
this  is  substantially  a  finding  that  deceased 
was  not  at  the  time  of  his  death  a  resident 
of  Ohio.  In  such  case  an  order  to  the  admin- 
istrator appointed  here  to  pay  mon^  in  his 
hands  into  court  is  properly  made  under  O. 
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a,  S  10625:  In  re  MetmOd,  19  0.  C.  C.  606, 
10  0.  C.  D.  356. 

A  court  of  Michigan,  having  jurisdiction 
on  the  ancillary  administration  of  a  will, 
proved  and  allowed  in  uiother  state,  may 
require  an  accounting  from  the  executor  or 
administrator  appointed  by  it  to  be  made 
to  it:  In  re  Crawford,  21  O.  C.  C.  664,  11  O. 

C.  D.  605  [afSrmed,  In  re  Crawford,  68  0.  8. 
58,  IV  Longsdorfs  Notes,  838]. 

That  the  petitioner  is  unsuitable  to  ad- 
minister is  of  no  consequence;  while  the 
court  may  refuse  to  appoint  the  petitioner, 
it  can  not  refuse  to  appoint  anyone  else,  un- 
less conditions  warranting  an  administrator 
do  not  exist:  In  re  Worthington,  4  O.  D.  (N. 
P.)  881. 

XII.    FOREIGN  ADMINISTRATOR. 

A.    Pbioritt  of  Aduinistratobs. 

Where  an  administrator  is  appointed  in 
another  state  for  one  who  died  there,  and  an 
administrator  is  appointed  in  this  state,  the 
former  can  not  collect  assets  here ;  the  latter 
will  be  preferred.  The  court  will  not  ex- 
amine the  advisability  of  the  latter's  ap- 
pointment. But  instead  of  denying  recovery 
to  the  former,  will  suspend  judgment  to  en- 
able an  application  to  be  made  to  the  probate 
court  to  revoke  the  letters  granted  here: 
Purcell  T.  Heinberger,  3  Dec.  Rep.  343,  1  Qaz. 
206. 

B.  NON-BESTDENT. 

An  appointment  here  of  an  administrator 
of  the  estate  of  A,  "late  of  Michigan,"  suffi- 
ciently finds  that  he  was  a  nonresident: 
Meewald  v.  Marks,  19  O.  C.  C.  196>  10  0.  0. 

D,  355. 

An  executor,  resident  out  of  the  state, 
never  having  given  bond  here,  is  not  entitled 
io  appeal,  without  giving  an  appeal  bond 
with  security:  Work  T.  Masaie,  6  0.  503,  I 
Longsdorf  B  Notes,  854. 

0.    ESTBOT  OF  TBEATY. 

The  treaty  between  the  United  States  and 
the  Argentine  Republic  provides  that  the 
consul  of  that  government  shall  have  the 
right  to  intervene  in  the  administration  of 
the  estate  of  a  decedent  who  was  a  citizen 
of  that  country,  and  under  the  most  favored 
nation  clause  of  the  Italian  treaty  the  same 
right  extends  to  an  Italian  consul  in  the  case 
of  the  death  in  this  country  of  a  citizen 
of  Italy,  notwithstanding  the  provisions  of 
G.  C,  8  10617,  as  to  whom  letters  of  ad- 
ministration shall  be  granted:  In  re  Arduino, 
9  O.  N.  P.  (N.S.)  369,  20  O.  D.  (N.P.)  461. 

Under  the  moat  favored  nation  clause  in 
the  treaty  between  the  United  States  and 
Austro-Hungary,  a  provision  in  the  treaty 


between  the  United  States  and  the  Argratme 
Confederation,  which  provides  that  if  a  citi- 
zen of  either  country  dies  in  the  other  intes- 
tate, the  consul  general  of  the  nation  to  which 
the  deceased  belonged  or  his  represoitatiTe 
in  his  absence  shall  have  priority  in  settling 
the  estate  of  the  decedoit,  is  to  be  read  into 
the  treaty  between  the  United  States  and 
Austro-Hungary :  In  re  8 lingoes,  12  0.  N.  P. 
(N.S.)  107,  22  O.  D.  (N.P.)  88. 

Where  the  accredited  representative  of  the 
Austro-Hungarian  government  appoints  a  rep- 
resentative to  act,  in  his  absence,  as  adminis- 
trator of  a  deceased  citizen  of  the  Austro- 
Hungarian  Monarchy,  and  the  appointment 
is  made  a  matter  of  record  in  the  probate 
court  of  the  county  in  which  the  death  of 
the  decedent  occurred,  it  becomes  the  du^ 
of  the  probate  court  to  appoint  such  accred- 
ited representative  as  administrator  of  the 
estate  of  the  said  decedent,  statutory  provi- 
sions to  the  contrary  notwithstanding:  In  re 
StingacB,  12  0.  N.  P.  (N.S.)  107,  22  O.  D. 
(N.P.)  88. 

D.    Effect  of  Fobbion  Juoouent. 

A  decree  of  a  foreign  court  is  inoperative 
to  transfer  title  to  lands  in  Ohio:  Salmond 
v.  Price,  13  O.  368,  I  Longsdorf's  Notes,  643; 
Blake  V.  Davis,  20  O.  231,  I  Longsdorf s 
Notes,  907 ;  Price  v.  Johnson,  1  O.  S.  390,  I 
Longsdorf's  Notes,  991. 

Where  one  of  the  heirs  assents  to  a  decree 
of  a  foreign  court  purporting  to  transfer 
title  to  lands  in  Ohio,  acts  as  one  of  the  com- 
missioners to  execute  it,  and  assoits  to  the 
sale,  he  thereby  pases  his  own  title  in  equi^: 
Salmon  v.  Price,  13  0.  868,  I  Longsdorfs 
Notes,  643. 

It  is  a  generally  accepted  rule  f^t  the 
power  of  an  administrator  or  executor  over 
the  estate  of  the  decedent  emanates  from  the 
laws  of  the  state  where  he  receives  his  ap- 
pointment, and  is  confined  to  the  territory 
of  such  state.  It  does  not,  de  jure,  extend 
to  other  states  and  can  not  confer,  as  a  mat- 
ter of  right,  any  authority  to  collect  assets 
of  the  deceased  in  any  other  state.  Such 
assets  are  to  be  collected  and  administered 
by  virtue  of  the  laws  of  such  state,  and  ac- 
counted for  to  the  proper  court  thereof.  And 
tbe  rule  is  the  same  whether  the  administra- 
tion is  general  or  with  the  will  annexed: 
In  re  Crawford,  68  O.  S.  68,  IV  Longsdorf's 
Notes,  938  [affirming  In  re  Crmwfordt  21  0. 
C.  C.  554,  11  O.  O.  D.  606]. 

The  statutes  of  Michigan  do  not  by  com- 
ity or  otherwise,  accord  the  right  of  an  ex- 
ecutor appointed  in  another  state,  to  admin- 
ister the  trust  as  to  property  in  Michigan  by 
force  of  the  laws  of  such  other  state.  What- 
ever right  such  executor  acquires  as  to  such 
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aueta  moat  be  obtained  by  Tirtae  of  the  laws 
of  Micbigan  and  he  must  account  for  the  dift- 
poBition  thereof  to  the  proper  court  of  that 
state.  Hence  an  Ohio  probate  court,  although 
it  has  admitted  to  probate  an  Ohio  will,  and 
has  Issued  letters  testamentary  to  the  exec- 
utor therein  named,  has  not  power  to  review 
the  aeeounts  of  snch  executor,  respecting 
property  situated  in  the  state  of  Michigan 
and  for  which  he  has  duly  accounted  to  the 
proper  court  of  that  state:  In  re  Oratcford, 
68  O.  S.  68,  IV  Longsdorf's  Notes,  938  [af- 
firming In  re  Crawford^  21  O.  C.  0.  664,  11 
O.  C.  D.  606]. 

E.   Wbonqfol  Death. 

A  foreign  administrator  is  not  reslxieted 
in  Ohio  to  suits  to  recover  the  assets  of  the 
deceased,  but  may  bring  an  action  to  recover 
damages  for  the  death  of  his  intestate,  oc- 
curring outside  of  the  state:  RaUtoay  v. 
Thieband,  114  Fed.  918,  62  C.  O.  A.  638,  12 
O.  F.  D.  264. 

Under  0.  C,  f  10764,  a  foreign  adminie- 
trator  may  sue  for  wrongful  death:  Popp  v. 
Sailvsay,  96  Fed.  465,  10  O.  F.  D.  4. 

F.  POWXBS. 

1,   To  Sue  and  Be  Sued. 

A  foreign  trust  company,  appointed  and 
qualified  to  act  as  executor  under  the  will 
of  a  foreign  testator,  may  sue  in  the  courts 
of  this  state,  where  the  will  includes  real 
property  situated  here:  Trust  Co.  v.  Railroad, 
6  O.  K.  P.  (K.S.)  464,  63  Bull.  180. 

Foreign  executors  are  subject  to  suit  in 
the  same  manner  tbey  are  permitted  to  sue, 
and  constructive  service  may  he  had  in  an 
attachment  suit  against  a  nonresident  exec- 
utor, where  the  .property  of  the  decedent 
which  is  attached  is  within  the  state:  Wire 
Co.  V.  Megen,  11  0.  N.  P.  (S.S.)  652,  22 
O.  D.  (N.P.)  733. 

G.  C,  1 10763,  authorizing  action  against 
a  foreign  executor,  is  constitutional:  Craig 
T.  Railroad,  2  O.  N.  P.  64,  3  O.  D.  (N.P.) 
146. 

Personal  service  within  the  stafe  upon  a 
foieign  executor  is  good,  although  neither 
the  executor  nor  the  decedent  was  domiciled 
in  Ohio;  and  although  decedent  left  no  prop- 
erty in  Ohio:  Craig  v.  Railroad,  2  0.  N.  P. 
64,' 3  O.  D.   (N.P.)  146. 

Foreign  executors  having  debts  owing 
them  here  as  executors  are  liable  to  action 
here  on  a  rejected  claim  if  service  can  be 
made  on  them:  Williamt  v.  Welton,  28  O. 
S.  451,  ni  Longsdorf's  Notes,  415. 

Although  if  letters  of  administration  are 
also  issued  to  them  here  they  are,  aa  to 
assets  in  Ohio,  under  the  control  of  our 


courts  (G.  C,  1 10763).  Yet  service  by  pub- 
lication can  not  be  had  where  a  mere  money 
Judgment  is  sought  and  no  property  is 
seized  by  provisional  remedy  or  is  other- 
wise to  be  directly  affected  by  the  judg- 
ment: Williama  T.  Welton,  28  0.  S.  461,  III 
Longsdorf's  Kotes,  416. 

The  general  administration  laws  of  the 
state  are,  by  O.  a,  1  10764,  made  applicable 
to  the  settlement  of  the  estates  of  non- 
residents leaving  property  in  Ohio,  as  fully 
as  if  intestate  was  domiciled  within  the 
state  at  the  time  of  his  death:  Williama  v. 
Welton,  28  O.  S.  451,  III  Longsdorfs  Notes, 
415. 

An  administrator  appointed  In  Michigan 
is  without  capacity  to  maintain  in  a  federal 
court  in  Ohio  an  action  for  a  wrongful  death 
occurring  in  Illinois:  St.  Bernard  t.  Shan«, 
11  O.  L.  R.  43. 

Executors  named  in  a  foreign  will  can  not 
act  here  until  such  foreign  will  is  recorded 
here:  Blake  v.  Graham,  6  O.  S.  S80,  II  Longs- 
dorf's Notes,  259. 

2.   To  Settle  Eatate. 


The  statutes  of  Ohio  clothe  a  foreign  ad- 
ministrator with  full  power  and  anUiorify 
to  make  a  complete  settlement  of  the  estate 
of  a  deceased  nonresident.  Therefore,  ancil- 
lary administration  will  only  be  granted 
when  required  to  preserve  an  estate  or  se- 
cure payment  of  a  claim  of  a  resident  cred- 
itor: In  re  McCreight,  6  O.  N.  P.  481,  0  0. 
D.  (N.P.}  454. 

3.  To  Sell. 

An  executor  with  power  to  sell  real  es- 
tate ■  under  a  foreign  will,  a  copy  of  the 
probate  of  which  is  recorded  here,  can  sell 
without  a  new  appointment  and  bond  here: 
Veanie  v.  McOugin,  40  O.  8.  366,  IV  Longs- 
dorfs Notes,  32. 

4.  Aotion. 

Where  a  married  woman,  domiciled  in 
Ohio,  dies  intestate,  leaving  children,  and 
her  surviving  hustuuid  afterward  obtains 
letters  of  administration  in  Pennsylvania, 
and  a  report  is  made  on  his  final  settlement 
there,  and  his  children  except,  they  can  not 
maintain  a  suit  here  for  distribution  while 
the  settlement  in  Pennsylvania  is  pendii^: 
Adama  v.  Adame,  7  0.  S.  83,  II  Longsdorra 
JNotes,  273. 

An  Ohio  probate  court,  although  it  has 
admitted  to  probate  an  Ohio  will,  and  has 
issued  letters  testamentary  to  the  executor 
therein  named,  has  no  power  to  review  the 
accounts  of  such  executor  respecting  pr<^ 
erty  situate  in  the  state  of  Michigan,  and 
for  which  he  has  duly  accounted  to  the 
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proper  court  of  that  state:  In  re  Crawford, 
68  0.  S.  58,  IV  LongBdorfg  Notca,  938 
[affirming  In  re  Crawford,  21  O.  C.  C.  664, 
11  O.  C.  D.  605]. 

Where  the  executors  of  a  will,  to  whom 
letters  testamejitary  had  been  granted  in 
Ohio,  had  assigned  a  promissory  note  which 
formed  a  part  of  the  assets  of  the  estate,  to 
children  and  legatees,  in  part  payment  of 
their  shares  of  the  state,  and  administration 
of  the  same  estate  had  been  granted  in 
Virginia  to  another  person,  and  the  maker 
of  the  note  had  been  compelled,  by  a  decree 

01  a  court  of  chancery  in  Virginia,  to  pay 
the  amount  of  the  note  to  the  administrator 
appointed  in  that  state.  It  was  held  that  the 
assignees  could  not  recover  in  a  suit  on  the 
note  against  the  maker,  though  the  assign- 
ment was  made  before  the  granting  letters 
of  administration  and  bringing  of  suit  in 
Virginia:  Broum  v.  Winstanly,  18  O.  67,  I 
LongsdorTs  Notes,  838. 

Where  a  foreign  administratrix  brings 
suit  here^  and  after  answer  and  counter- 
claim, dinnisMi  her  petition  and  takes  leave 
to  answer  the  counterclaim  and  goes  to 
trial,  she  can  not  object  to  the  jurisdiction: 
Hamaton  v.  Taylor,  13  Dec.  Rep.  975,  2  C. 
S.  C.  R.  402. 

A  foreign  administrator  can  not  be  com- 
pelled to  defend  in  our  courts,  though  he 
can  do  so  Tolnntarily;  hence,  on  death  of  a 
defendant,  a  revivor  in  his  foreign  ad- 
ministratoT^B  name  can  be  objected  to.  An 
appointment  in  Ohio  would  reach  the  diffi- 
onlty:  LampUm  t.  TfichoU,  13  Dec  Rep.  765, 

2  C.  S.  C.  R.  66. 

A  foreign  administrator  may  collect  a 
dcM  here.  And  the  payment  to  bim  with 
notice  tiiat  an  administrator  had  been  ap- 
pointed here  will  relate  back  to  the  promise 
to  pay,  made  without  such  notice,  for  the 
liability  attached  then,  and  the  latter  can 
not  recover:  Wevsell  v.  Savings  Inetifution,  1 
Dec.  Rep.  64,  1  W.  L.  J.  893. 

The  existence  or  nonexistence  of  debts  is 
immaterial,  so  far  as  the  admitting  of  the 
will  to  probate  and  the  granting  of  letters 
of  administration  are  concerned:  In  re 
Crawford,  21  O.  C.  C.  664,  11  O.  C.  D.  606. 

XIII.   ADMINISTRATOR  DE  BONIS  NON. 

A.     QUA-LIFICATION   AND  NaTUBE. 

The  qualification  of  the  successor  to  an 
administrator  is  not  a  jurisdictional  fact, 
and  such  fact  need  not  affirmatively  appear 
in  the  journal  entries  to  sustain  its  regu- 
larity in  proceedings  on  error:  Ferguson  v. 
Ferguson,  3  O.  N.  P.  (N.S.)  540,  16  O.  D. 

(N,P.)  486. 

An  administrator  bonie  non  is  an  officer 
not  properly  existing  in  Ohio    The  officer 


is  rather  a  successor  in  the  trust,  since  he 
takes  not  only  assets  remaining  in  specie^ 
but  alsb  the  rights  of  the  eatate  against  his 
predecessor:  Fo$ter  v.  Wise,  46  O.  8.  20* 
IV  Longsdorf B  Notes,  SOS. 

B.  When  Apfoiotid. 

Where  there  are  no  assets  to  be  admin- 
istered upon  and  no  debts  not  barred  1^ 
limitation,  no  administrator  de  bonis  tWM 
can  be  appointed,  G.  C,  1  10631.  If  tho 
former  administrator,who  died  in  office,  had 
converted  the  assets  this  is  a  complete  ad- 
ministration, and  the  estate  is  closed  and  an 
administrator  de  bonis  non  should  not  be 
appointed,  and  his  appointment  will  be  re- 
voked: In  re  Herckelrath,  7  O.  N.  P.  631.  1 
O.  D.  (N.P.)  686,  5  O.  D.  (N.P.)  666*  33 
Bull.  49. 

When  there  is  no  personal  property  mnd 
no  debts,  there  can  be  no  appointment  un- 
der O.  C,  { 10631:  Qurley  T.  Armentrautf  0 
O.  C.  G.  (N.8.)  166,  17  0.  a  D.  109. 

Where,  by  a  wilt  executed  in  this  state, 
there  passes  to  one  not  related  to  the  tea- 
tatbr  personalty  and  real  estate  situate  in 
this  state,  and  such  Iq^atee  and  devisee  is 
appointed  sole  exeentrb^  and  after  aeoep- 
tance  of  the  trust  resigns  without  com- 
pliance with  the  duties  mjoined  by  G.  C.» 
i  5331  and  following  sections  known  as  the 
collateral  inheritance  tax  law,  it  becomes  the 
duty  of  the  probate  court  to  appoint  an  ad- 
ministrator de  bonis  non  with  the  will  an- 
nexed, to  comply  with  the  requiremmts  of 
such  statute  and  complete  the  settlement  of 
such  estate:  Chamberlain  v.  Biecher,  78  O. 
S.  271,  IV  Longsdorf's  Notes,  1041. 

The  giving  of  bond  by  such  executrix  aa 
residuary  legatee  is  not  a  substitute  for 
the  presence  of  the  legal  representative  to 
complete  the  settlement  of  the  estate,  and 
affords  no  ground  for  refusing  to  appoint  an 
administrator  de  bonis  non,  nor  for  removal 
after  such  appointment:  Chamberlaim  t. 
Stecher,  78  0.  S.  271,  IV  Longsdorfs  Notee, 
1041. 

Where  a  widow  received  the  balance  re- 
maining in  the  hands  of  the  administrator 
after  settlement  of  her  husband's  estate 
without  making  any  claim  for  an  allow- 
ance for  her  first  year's  support,  it  is  not 
competent  for  the  probate  court  after  the 
lapse  of  nearly  forty  years  to  grant  an 
application  for  the  appointment  of  an  ad< 
ministrator  de  bonis  non  for  the  sole  pur- 
pose of  setting  off  to  her  said  allowanoe: 
Evans  V.  Evans,  9  O.  N.  P.  {N.8.)  589,  20 
0.  D.  (N.P.)  676  [affirmed  Evans  v.  Evans, 
13  0.  C.  C.  (N.S.)  62,  21  O.  U  D.  635; 
affirmed,  without  opinion,  Evans  t.  Bvona, 
83  O.  S.  482]. 
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Tbongh  tbe  admlnlitoator  may  luve  die- 
pond  of  ftll  the  etUto  at  u  intestate,  yet, 
if  lie  di^  no  l«gal  proceeding  cao  be  had  to 
ebarge  tiiat  ertate  without  appointing  an 
administrator  de  homt  non:  Piatt  v.  8t. 
Olair,  S  O.  666,  I  Longsdorfs  Kotea,  314. 

It  waa  questioned  "whether  the  probate 
court  has  the  power  to  appoint  an  admin- 
istrator de  Jionis  non,  in  the  absence  of 
assets  and  an  averment  of  the  existence  of 
unpaid  debts":  Carr  v.  Hull,  85  O.  8.  394, 
IV  LongsdorTs  Notes,  888. 

Where  executors  have  paid  out  the  prin- 
cipal of  a  trust  fund  to  the  life  beneficiary, 
beliering  that  justified  by  the  discretionary 
powers  given  in  the  will  and  their  final  ac- 
eoant  has  been  confirmed  and  approved,  the 
probate  court  has  no  jurisdiction  to  say  the 
payment  was  wrongful;  and  hence,  will  not 
appoint  an  administrator  de  bonis  non,  as 
if  there  was  an  unadministered  estate:  In 
re  Heaa,  3  O.  N.  P.  62,  4  0.  D.  (N.P.)  413. 
See  also  Gouns. 

C.   Belation  BrrwEM  Hxeoutqh  and  Ex- 
ECCTOB  Db  Bonis  Non. 

An  administrator  de  bonit  non  takes  the 
estate  from  his  predecessor  in  the  same  con- 
dition he  left  it.  All  acts  lawfully  done  in 
the  discharge  of  his  trust  by  the  former  ad- 
ministrator are  binding  on  his  successor.  The 
law  recogniEes  a  privity  of  estate  between 
them:  Bray  v.  Darby,  82-0.  S.  47. 

An  administrator  de  bonia  non  can  only 
charge  what  his  predecessor  could  have 
charged;  that  is,  if  the  latter  had  charged 
six  per  cent,  on  the  first  $1,000,  the  former 
must  charge  the  lower  rate  on  subsequent  col- 
lections, and  can  not  again  charge  on  money 
received  from  his  predecessor,  but  the  court 
may  make  an  allowance:  In  re  Waring,  7  0. 
N.  P.  663,  6  O.  D.  (N.P.)  415.  1  Goebel,  146. 

An  exeentor  de  bomt  non  is  not  permitted 
to  deny  the  debts  of  his  predecessor  in  con- 
tinuing a  profitable  busineii:  Remhold  T. 
White,  7  0.  a  C.  (N.S.)  609,  18  O.  0.  D. 
427. 

Where  an  executor  dies  without  filing  any 
account  of  the  administration  of  his  trust  it 
is  the  duty  of  his  personal  representative  to 
file  such  an  account  for  him  and  pay  over  to 
the  snceeaaor  in  t^e  trust  ai^  balance  that 
may  be  foniul  dne  the  estate  from  the  de- 
oeaaed  exeentor:  Black  V.  White,  87  0.  6. 
413. 

D.  Action. 

1.    Affofawf  Eweoutor  or  Administrator  on 

Bond. 

The  administrator  de  bonis  non  may  sue 
his  predecessor's  bond,  though  there  are  no 
dri)t*  ovtatsnding:  Webb  t.  Roettvnger,  12 


0.  a  C.  730.  4  O.  a  D.  270  [alDnned,  without 
opinion,  Webb  T.  Soettinger,  66  0.  S.  686]. 

Without  legislative  aid,  an  administrator 
de.  bonis  non,  whose  predecessor's  powers  have 
ceased  by  death,  can  have  recourse  only  to 
tbe  administration  bond  of  the  deceased  ad- 
ministrator: Douglaa  v.  Day,  28  0.  S.  176, 

III  Longsdorfs  Notes,  307. 

Assets  converted  to  his  own  use  by  the  pre- 
ceding administrator,  as  well  as  those  re- 
maining in  specie,  are  included  in  "perMmal 
effects  and  assets  unadminiataed"  in  O.  C, 
i  10634,  and  the  debt  therefor  is  reeoveiable 
on  his  bond  by  the  soccessor:  Single  v.  Bn- 
trekxn,  44  O.  8.  637*  17  Longsdorfs  Notes, 
241. 

Followed  in  case  of  an  executor  who  had 
been  removed:  Foster  v.  Wise,  46  0.  8.  20, 

IV  Longsdorfs  Notes,  308. 

A  finding  by  the  probate  court  of  ttie 
amount  due,  gives  no  right  of  action  for  it 
to  the  successor,  his  only  remedy  being  on  tbe 
bond,  as  where  the  administrator  of  an  ad- 
ministrator filed  the  account  of  the  original 
estate,  and  on  exceptions  by  the  administra- 
tor de  bonis  non  the  court  found  the  amoimt 
due  from  one  estate  to  the  other,  and  the 
administrator  de  bonis  non  b^an  suit  for  it; 
Curtis  V.  Lyneh,  10  O.  8.  802,  II  Longsdorfs 
Notes,  953. 

Assets  recdved  and  not  accounted  for  1^  a 
removed  administrator  gives  a  reoovery  on 
his  bond  for  their  value  to  the  administra* 
tor  de  bonis  non  by  our  statute:  O'Conner  t. 
State,  18  0.  226,  I  Longsdorfs  Notes,  844. 

Tbe  act  giving  a  right  of  action  on  his 
predecessor's  bond  to  the  administrator  de 
bonis  non,  which  he  did  not  have  at  com- 
mon law,  is  not  void  as  impairing  the  ob- 
ligation of  contracts,  or  as  retroactive: 
Chatfield  v.  Faran,  12  Dec.  Hep.  750,  1 
D.  488. 

The  act  (G.  C,  i  10634)  permitting  an 
administrator  de  bonis  non  to  sue  on  the 
bond  of  his  predecessor  is  remedial,  and 
should  be  liberally  construed.  It  created 
a  cause  of  action  against  the  executor  and 
his  sureties,  and  this  cause  of  action  sur- 
vived, though  no  action  was  brought  until 
after  the  predecessor's  death:  Tracy  v.  Card, 
2  O.  8.  431,  I  Longsdorfs  Notes,  1069. 

In  an  action  by  the  administrator  de 
bonis  non  against  the  executor  of  his  pre- 
decessor no  rights  of  the  sureties  of  the 
predecessor  could  intervene  to  prevent  a 
judgment:  Tracy  v.  Card,  2  O.  S.  431,  1 
Longsdorfs  Notes,  1069. 

Notice  to  the  removed  administrator  of 
the  appointment  of  a  successor  is  not  neces- 
sary before  suit.  All  parties  are  bound  to 
take  notice  of  it:  Treasurer  v.  McBlvain, 
5  O.  200,  I  Longsdorfs  Notes,  266. 
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Ju^mept  against  the  removed  adminis- 
trator is  not  neeesiary  before  action  by  his 
succeasor  on  the  bond:  Treasurer  v.  Me- 
Blvain,  5  0.  200,  I  Longsdorf'a  Notes,  265. 

Costa  can  not  be  recovered  in  a  suit 
against  an  administrator  de  bonit  non 
Imnight  witJiin  a  year  of  his  appointment, 
though  the  time  for  his  predecessor  to  settle 
had  long  before  elapsed:  Freer  v.  Love,  W. 
414.  I  Longsdorfs  Notes,  33. 

An  administrator  de  bonis  non  has  no 
remedy  either  at  common  lav  or  in  chancery 
against  his  predecessor,  or  the  estate  of  his 
predecessor,  or  on  his  bond,  for  he  only  rep- 
resented the  decedent.  His  only  right  of 
action  is  what  the  statute  gives,  and  that  is 
on  the  bond:  Blizzard  v.  Filler,  20  O.  479, 
I  Longsdorfs  Notes,  020:  Douglas  y.  Day, 
28  O.  S.  175,  III  Longsdorfs  Notes,  397. 

An  administrator's  recovery  of  assets  in 
the  hands  of  a  predeceasor  is  only  had  by 
force  of  a  statute:  Wilson  v.  Pelton,  40  O. 
8.  306,  IV  Longsdorfs  Notes,  24. 

No  liquidation  of  the  amount  or  ascer- 
tainment by  court  is  necessary  before  suit: 
Douglas  v.  Day,  28  0.  S.  175,  III  Longs- 
dorfs Notes,  307;  Montgomery  v.  Ooepper, 
7  Dec.  Rep.  581,  4  Bull.  67. 

Where  an  executor  dies  or  resigns  without 
filing  any  account  of  the  administration  of 
his  trust  it  is  the  duty  of  hia  successor  in 
the  trust  to  compel  an  accounting  and  pay- 
ment to  him  of  any  balance  due  from  such 
executor  to  said  estate:  Black  T.  White,  87 
O.  S.  413. 

2.    Against  Third  Persona. 

An  administrator  de  bonis  non  can  sue 
for  and  recover  assets  of  the  estate  in  the 
hands  of  third  persons:  Jelke  v.  Goldsmith, 
52  0.  S.  499,  IV  longsdorfs  Notes,  581. 

3.    Against  Personal  Representatives 
of  Eweoutor. 

The  personal  representative  of  an  execu- 
tor who  died  in  office,  before  an  account  was 
due  or  filed  in  reference  to  the  trust,  is  not 
liable  under  G.  C,  1  10634,  to  the  admin- 
istrator de  bonis  non  of  the  testator  in  an 
action  brought  against  him  alone  as  such 
personal  representative,,  to  recover  for  un- 
administered  assets  of  the  estate  of  such 
testator  where  none  of  such  assets  came 
into  the  possession  or  under  the  control  of 
such  personal  representative:  Jones  v.  Wil- 
lis, 66  O.  S.  114,  IV  Longsdorfs  Notes,  900. 

A,  being  administrator  of  B,  died  with- 
out having  settled  his  account  with  the  es- 
tate. The  administrator  of  A  filed  in  the 
probate  court  the  account  of  A,  as  such  ad- 
ministrator, to  which  the  administrator  de 
bonis  non  of  B  filed  exceptions,  and  the  | 


court,  on  hearii^,  found  ft  balance  doe  from 
the  estate  of  A  to  the  estate  of  B.  The  ad- 
ministrator de  bonia  non  of  B  brought  suit 
against  the  administrator  of  A  on  the  find- 
ing of  the  probate  court,  to  recover  the  bal- 
ance 80  due  to  the  estate  of  B.  It  was  held 
that  the  administrator  de  bonis  non  can  not 
maintain  an  action,  on  such  finding,  against 
the  representatives  of  the  deceased  admin- 
istrator, hut  that  he  must  seek  his  remedy, 
under  the  statute,  on  the  administration 
bond  of  the  decedent:  Curtis  t.  Lynch,  19 
O.  8.  392,  II  Longsdorfs  Notes,  flS3. 

XIV.    ADMINISTRATOR  WITH  THE 
WILL  ANNEXED. 

An  administrator  cum  testamento  anneao 
is  a  trustee  of  an  express  trust  in  the  man- 
agemen*^  direction  and  control  of  an  estate 
for  a  term  of  years,  and  is  subject  to  the 
approval  and  direction  of  the  probate  court; 
the  position  of  such  trustees  is  similar  to 
that  of  a  guardian,  whose  duties  require 
him  to  hold  the  estate  until  the  happening 
of  a  certain  event,  and,  while  holding  i^ 
to  loan  or  invest  the  money  within  a  rea- 
sonable time  after  he  receives  it,  as  provided 
in  G.  C,  S  10933:  Quihrir'-  v.  Oas  rf  Electrio- 
Co.,  2  O.  N.  P.  (N.S.)  117,  15  O.  D.  (N. 
P.)  23. 

Where  an  adrainiatrator  with  the  will  an- 
nexed has  been  appointed  prior  to  the  com- 
mencement of  an  iietion  to  contest  the  will, 
and  where,  after  the  case  has  been  taken  to 
the  circuit  court  on  error,  an  application 
for  the  first  time  is  made  for  a  receiver, 
such  appllcstion  should  not  be  granted : 
Banker  v.  Mattiaon,  20  O.  C.  G.  229,  11  O. 
C.  D.  126. 

An  executor  or  administrator  cum  testa- 
mento annemi  may  be  garnisheed  by  a  cred- 
itor of  a  l^tee  and  anything  coming  to 
him  thereon  on  final  settlement  will  be 
bound.  O.  C,  I  11851,  is  broad  enough  to 
cover  such  officer:  Sampsell  v.  Sampsell,  17 
O.  C.  C.  455,  9  O.  C.  D.  510. 

Power  to  sell  lands,  given  to  an  executor 
by  a  will,  can  not  be  executed  by  an  admin- 
istrator with  the  will  annexed:  Wills  T. 
Cowper,  2  O.  124,  I  Longsdorfs  Notes,  112. 

XV.    TITLE  TO  PROPERTY  OF 
DECEDENT. 

A.  Pehsoitaltt. 

1.    In  General. 

Where  testator  bequeathed  all  his  personal 
estate,  after  funeral  expenses  and  debts 
paid,  to  his  wife,  remainder  to  his  heirs, 
and  not  requiring  or  directing  the  executor 
to  distribute  any  personal  estate  at  her 
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death;  (he  property  passes  directly  to  the 
widow,  and  the  executor  can  not  be  held 
respcmsible  for  any  use  made  1^  the  widow 
of  the  estete;  nor  can  he  be  required  to  ac- 
count tlierefore  in  the  probate  court:  Poge- 
gate  v.  South,  46  O.  S.  391,  IV  LongBdorf  a 
Motes,  333. 

The  title  of  the  administrator,  when  ap- 
pointed, to  the  personalty  relates  back  to 
the  time  of  death:  Sommera  v.  Boyd,  48  O. 
8.  648,  IV  Longsdorf'B  Notes,  434. 

The  personalty  does  not  go  to  the  heirs 
by  descent,  but  to  the  administrator:  Luce 
T.  Treasvrer,  W.  654,  I  Longsdorfs  Notea, 
61. 

The  right  of  the  distributee  of  personal 
estate  vests  at  the  death  of  the  intestate, 
subject  to  administration.  And  upon  the 
death  of  such  distributee  before  distritiu- 
tion,  the  right  passes  to  his  or  her  personal 
representative :  Armstrong  v.  Orandin,  39 
O.  S.  368,  III  Longsdorf's  Notes,  1037. 

The  right  of  the  widow  to  take  personal 
property  at  the  appraisement  is  not  limited 
to  the  time  of  making  the  appraisement, 
but  she  may,  at  any  time  within  the  three 
months  allowed  the  administrator  tor  selling 
the  Bame,  exercise  this  right,  until  the  prop- 
erty is  put  up  for  sale;  and  her  right  is 
not  affected  by  any  changes  that  may,  in  the 
meantime,  have  taken  place  in  the  market 
value  of  the  property:  Overturf  v.  Wear, 
26  O.  S.  638,  III  Longsdorfs  Notes,  827. 

Money  recovered  by  an  administrator  in 
an  action  for  causing  wrongful  deatii,  is 
not  to  be  treated  as  part  of  the  general  es- 
tate of  the  intestate:  8teel  v.  Kurtz,  28  O. 
S.  191,  in  Longsdorf's  Notes,  398. 

The  personal  property  of  a  deceased  per- 
wm  does  not  vest  in  his  heirs,-  but  is  in 
abeyance  until  administration  is  granted, 
and  is  then  vested  in  tiie  administrator  by 
relation  from  the  time  of  death;  MeBride  v. 
Vance,  73  O.  8.  268,  IV  LongsdorTs  Notes, 
991. 

Materials  and  contracts  for  building  a 
house  not  as  an  investment  but  as  a  home, 
do  not  go  to  the  heir  as  realty,  and  if  com- 
pletion of  the  house  will  be  a  losa  to  the  es- 
tate, the  heir  can  not  insist  on  its  com* 
pletion  nor  enjoin  a  sale  of  the  materials  as 
personalty:  Oray  v.  Hawkim,  8  O.  8.  449, 
II  Longsdorf's  Notes,  359. 

Where  an  executor  is  to  use  the  personal 
property  to  support  testatrix's  husband, 
and  he  receives  a  sum  of  money  from  a 
third  person,  which  is,  in  fact,  derived  from 
a  Bale  of  the  heir's  land,  for  which  they  had 
been  induced  to  sign  a  deed,  but  the  exe- 
cutor does  not  know  that  the  money  was 
the  proceeds  of  sale  of  land,  and  uses  the 
money  to  support  such  husband,  having  pre- 
viously distributed  an  equivalent  amount  of 


the  personal  property  to  the  heirs,  no  in- 
justice has  been  done  them,  and  they  can 
not  follow  the  land  or  money:  McDonald  v. 
Boardnutn,  17  O.  C.  C.  209,  9  O.  C.  D.  533. 
See  also  Tbitstb. 


2.    CKosee  in  Poaseasion. 

Chattels  on  which  there  is  a  mortgago 
pass  to  the  administrator  and  not  to  the 
mortgagee,  even  after  condition  broken: 
Lingler  v.  Weaco,  79  O.  S.  225,  IV  Longs- 
dorf's Notes.  1045. 

All  interests  for  a  definite  space,  measured 
by  years,  months  or  days,  are  deemed  chat- 
tel interests,  and,  independent  of  statutory 
provision,  go  to  the  administrator;  but  he 
has  no  interest  in  a  lease:  Warner  v.  Tan- 
tier,  38  O.  S.  118,  III  Longsdorf's  Notes,  960. 

Shares  in  railroad  compani^  are  personal 
property:  Johna  v.  Johns,  1  O.  8.  350,  I 
Longsdorfs  Notes,  986. 

Matuials  prepared  by  decedent  for  build- 
ing are  to  be  regarded  as  personal  property: 
Qray  v.  Hawkint,  8  O.  8.  449.  II  Longsdorfs 
Notes,  358. 

Lease  of  lands  for  ninety-nine  years,  re- 
newable forever,  is  a  chattel  that,  upon  the 
owner's  decease,  passes  to  hia  executor  or 
admi'iiistrator  as  any  other  chattel  interest: 
Muruock  v.  Ratcliff,  7  O.  119,  I  I^ongsdorfs 
Notes,  364. 

Growing  timber,  under  a  rescinded  con- 
tract of  the  decedent,  belongs  to  the  per- 
sonal eatate,  and  an  action  to  rescind  such 
contract  is  for  the  benefit  of  the  personal 
representatives  and  not  for  the  benefit  of 
the  devisees:  laham  v.  Stave  Co.,  2  O.  C.  C. 
(N.S.)  1,  15  0,  C.  D.  167. 

Money  held  by  a  person  which  belongs  to 
the  estate  is  part  of  the  estate,  and  is,  In 
law,  in  the  hands  of  his  administratrix,  and 
should  be  subjected  to  the  payment  of  a 
judgment  obtained  against  the  administra- 
trix, by  a  proceeding  in  aid  of  execution: 
Lauer  v.  Bmith,  1  O.  C.  0.  (N.S.)  121,  14 
O.  C.  D.  47. 

Where  a  tenant  for  life  leased  a  farm  on 
August  15,  1892,  to  be  farmed  for  a  year  at 
a  rent  of  eight  hundred  dollars  and  dies 
August  22,  1893,  and  the  crops  had  then  all 
been  harvested  except  corn,  which  was  laid 
by  in  July  and  harvested  in  November, 
1893,  the  note  for  rent,  although  not  made 
payable  until  1894,  is  not  to  be  apportioned 
with  the  remainderman,  but  is  assets  of 
the  life  tenant's  estate,  for  the  rent  had 
been  earned  before  death  and  the  deferring 
of  its  payment  is  mere  matter  of  agreement: 
Noble  V.  Tyler,  61  O.  8.  432,  IV  LongsdorTs 
Notes,  819. 
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3.   Choges  in  Action. 
(a)    Dehta  Due  from  Executor. 

On  death  of  a  l^atee  tbe  right  to  receive 
the  l^acy  goea  to  bis  administrator  and  a 
payment  to  his  heir's  guardian  direct  is  not 
a  discharge,  but  this  waa  questioned  if  it 
had  been  proved  that  the  money  had  reached 
tbe  heir  after  coming  of  age  or  been  ex> 
P«ided  for  his  benefit:  Banning  v.  GotshaU, 
62  O.  S.  210,  IV  LongsdorfB  Notes.  831. 

Where  the  mortgagor  dies  in  poaaession 
of  tbe  goods  and  chattels  covered  by  the 
mortgage,  even  after  condition  broken,  and 
hU  administrator  baa  taken  possesaion  of 
eaid  goods  and  chattels  in  hia  truat  capacity, 
the  mortgagee  can  not  maintain  replevin 
against  auch  administrator  for  their  posses- 
sion. In  auch  caae,  if  the  mortgage  ia  valid, 
tbe  interut  of  tbe  mortgagee  in  tbe  property 
under  mortgage  ia  transferred  to  the  fund 
MTiaing  from  the  aale  by  the  adminiatrator: 
Lingler  v.  Weaoo,  79  O.  8.  226,  IV  Longs - 
dorf  a  Notea,  1045. 

An  executor  as  auch  has  no  power  before 
final  aettlement  to  turn  over,  without  an 
order  of  the  probate  court,  notes  held  by 
the  estate  to  a  creditor  of  the  estate,  and 
one  holding  notes  so  turned  over  doea  not 
have  a  valid  title  to  them  upon  which  to 
me  the  maker:  Surety  Co.  v.  BaugMottf  13 
O.  a  C.  (NJ3.)  623,  22  O.  C.  D.  138. 

A  corporation  knowing  that  an  executor 
had  misappropriated  abide  certificates  held 
by  him  as  trustee  for  tbe  granddaughter  of 
the  testatrix,  required  the  executor  to  ob- 
tain the  gianddaughter's  power  of  attorney, 
ratifying  all  his  transactions  with  tiie  stock. 
She  was  then  twenty-two  years  old,  bat 
feeble,  and  not  as  capable  of  business  aa  tbe 
average  woman,  and  had  been  living  with 
the  ececutor'a  family  as  a  daughter.  She 
did  not  read  tbe  writing,  did  not  know  ita 
contents,  nor  that  he  had  converted  and 
squandered  her  funds;  he  told  her  it  em- 
powered bim  to  draw  her  funds  and  dcfKwit 
them  in  another  bank,  and  she  trusted  him 
implicitly  aa  a  fatlier.  It  was  held  that  the 
company  ia  chargeable  with  notice  of  the 
fraud,  being  warned  by  him  of  hia  dread  to 
diaclose  the  truth  to  her.  At  that  time  she 
bad  no  power  over  the  corpus  of  the  fund. 
For  both  these  reasons  the  company  can  not 
take  benefit  of  the  writing:  Ifoofc  v.  Sai>ings 
«£  Loan  Co.,  87  O.  S.  273. 

Soon  after  A  had  invested  money  in  stock 
of  a  building  and  loan  company,  taking  the 
certificates  in  the  name  of  her  granddaugh- 
ter B,  thirteen  years  old,  with  a  parenthetic 
clause  after  the  name  ("A  or  other  l^al 
guardian  may  draw")  and  A  retaining  pos- 
session of  them,  A  died  leaving  a  will  wherein 
ahe  named  her  lawyer  C  as  executor  (with 


oat  bond)  and  tniatee  of  the  properly  she 
ahotdd  die  poasesaed  of,  for  the  uae  and  ben- 
efit of  the  granddaughter  B.  She  gave  to 
her  executor  all  moneya  held  by  her  in  trust 
for  B,  declaring  in  the  will  her  intention  to 
make  her  executor  her  suceasor  in  said  tmat, 
to  hold  for  B  and  pay  to  her  or  for  her 
benefit  the  income,  till  she  be  thirty  years 
old.  Tbe  executor  qualified  as  auch,  having 
in  hia  posaeasion  the  certificates  which  the 
testatrix  placed  in  his  hands,  and  he  sent 
the  company  a  copy  of  the  will  with  notice 
that  he  held  the  certificates  under  the  will, 
and  requested  that  dividends  be  paid  to  him 
aa  truatee.  Thereafter  be  borrowed  money 
from  the  company  for  hia  personal  use 
pledging  tbe  certiflcatea  aa  collateral  ae< 
curity,  and  canceled  and  turned  in  s<nne 
for  cash,  signing  the  tranafera  and  the  wri^ 
ten  pledgee  aa  tnistee.  He  aquandered  the 
money  and  died  Inaolvent.  It  was  held  that 
the  company  waa  a  party  to  this  breach  of 
truat  and  conversion,  and  it  must  surrender 
to  tbe  plaintiff  as  successor  in  the  trust,  the 
pledged  securities,  and  pay  to  him  the 
value  of  those  canceled  with  accumulated 
dividenda  and  interest:  Mo<A  Bavtngt  d 
Loan  Co.,  87  O.  S.  273. 

<b)    Dehte  Due  from  Othera, 

A  clidm  for  wrongful  death  is  a  chose  in 
action,  and  aa  sueh  ia  property  and  a  part 
of  tbe  special  estate  of  tbe  decedent,  to  be 
recovered  in  the  name  of  the  administrator 
for  the  ben^t  of  the  ben^ciaries  named  in 
the  statute:  In  re  ArduinOt  0  O.  N.  P.  (N.S.) 
369,  20  O.  D.  (N.P.)  461. 

Wh«i  deceased  held  notes  for  collection 
as  agent,  the  agency  does  not  pass  to  hia 
administrator,  unleas  the  deceased  bad  an 
interest:  Johnson  v.  Johtuon,  W.  694,  I 
Longadorf's  Notes,  46. 

Promiaaory  notea  payable  to  the  wife  or 
bearer,  unsold  but  ^emainiI^f  in  the  poaaes- 
aion  of  the  husband,  during  coverture,  with- 
out suit  or  aasignment,  are  not  aaaets  of  the 
husband's  estate,  and  go  to  the  wife  or  l»r 
heirs:  Dixon  v.  Diwon,  18  O.  113,  I  Longa- 
dorf's Notea,  839. 

Chosea  in  action  belonging  to  tbe  wife  at 
the  time  of  the  marriage,  and  not  reduced 
to  possession  during  coverture,  will  go  to 
her  representatives,  yet  such  choaes  may  be 
reduced  to  poBseasion  by  the  husband  by 
means  of  a  judgment  obtained  thereon  dur- 
ing coverture,  in  his  own  name  alone,  or  by 
an  assignment  by  him  to  another  party  for 
a  valuable  consideration,  or  by  taking  new 
securities  in  bis  name  alone,  and  when  this 
is  done,  they  become  part  of  tbe  aaaete  of 
his  estate:  Dxaon  v.  DUeon,  18  O.  113,  I 
Longsdorf  s  Notea,  839. 
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For  the  buBband's  right  of  property  in  the 
ehotea  of  action  of  his  vife  is  depaident 
upon  his  reducing  them  into  posMSsion  dur- 
iag  eavertnre;  Needtea  r.  Veedlew,  7  O.  S. 
432,  n  LongBdorfa  Kote«,  310. 

A  tease  for  years,  being  a  chattel  interest, 
passes,  at  the  death  of  i£t  lessee,  to  the  per- 
wmat  lepzesentatiTe  who  becomes,  by  virtue 
of  hia  <^ee,  assignee  of  the  term;  and  if 
he  enters  into  poeseBsion  and  receives  the 
pK^ts  of  the  land  premise^  he  becomes  per- 
sonally liable  to  the  lessor  for  the  rent  to 
the  extent  of  such  profits  bo  received: 
decker  v.  Walworth,  45  O.  S.  169,  IV  Longs- 
dorf  B  Notes,  267. 

The  lessor  hae  an  election  either  to  look 
to  the  estate  of  the  deceased  for  his  rent  or 
to  bold  the  representative  personally  liable: 
Becker  v.  Walworth,  45  O.  S.  169,  iV  Longs- 
dorrs  Notes,  267. 

Notes  owned  by  a  decedent  at  the  time  of 
his  death  are  personal  property  and  assets 
of  his  estate,  the  title  to  which  is  in  the 
administrator,  and  the  beirs  have  no  right  to 
enforce  their  payment.  But  notes  treated  as 
evidence  of  advancement  form  no  part  of 
the  estate:  Tobias  v.  Richardson,  5  O.  C.  0. 
(N.S.)  74,  10  O.  C.  D.  81. 

On  a  note  payable  to  A,  administrator  of 
B,  if  A  dies  his  administrator  and  not  the 
administrator  de  bonis  non  of  B  must  sae: 
McCoy  V.  Oilmore,  7  0.  (pt  I)  268,  I 
Ltwgsdorf  a  Notes,  380. 

No  right  of  aeUon  on  a  promissory  note 
belonging  to  a  deceased  person  is  shown  by 
a  party  by  proof  of  possession,  and  that  he 
is  the  sole  belr  of  the  decedent:  McBride  v. 
"Fanes,  73  O.  S.  2S8,  IV  Tjongsdorf  b  Notes, 
1002. 

B.  Realty. 
1.   In  Omsral. 

Lands*  on  the  death  of  the  ancestor,  in- 
testate, descend  to  the  heirs,  and  may  be  sold 
on  execution  against  the  heirs,  but  subject 
to  the  rights  of  the  administrator,  In  case 
tiiey  are  needed  for  the  payment  of  the  an- 
ceetor's  debts:  Douglass  v.  Afoaste,  16  O. 
271,  I  Longsdorfs  Notes,  762. 

Lands  descend  to  the  heir  at  once,  upon 
intestate's  death,  and  are  his,  charged,  how- 
ever, with  the  ancestor's  debts.  Bat  until 
s(dd  by  the  personal  representative,  the  heir 
is  entitled  to  the  possession,  rente,  and 
proflta  thereof,  and  should  pay  all  taxes  levied 
thereon  after  the  ancestor's  death.  Fur- 
ther, he  can  not,  by  bidding  in  such  lands 
at  a  tax  sale,  divest  the  ancestor's  creditors 
of  their  lien  thereon:  Overturf  v.  Dugan, 
29  O.  8.  230,  ni  Longsdorfs  Notes,  462. 

Where  a  testator  makes  no  disposition  of 
his  real  SBtate^  other  thaji  direoting  thai  it 


be  sold,  and  the  proceeds  paid  to  a  trustee 
for  the  benefit  of  certain  l^ateee,  the  legal 
title  descends  to  his  belrs,  subject  to  tiie 
exeenticm  of  the  power  conferred  on  the 
execnton;  but  the  right  of  possesion  pasoeo 
with  the  will  to  the  executors,  to  enaUe 
them  to  effect  the  objectB  of  the  testator: 
Blstner  t.  Fife,  32  O.  8.  368,  m  LongsdorfB 
Motes,  638. 

A  provision  in  a  will  that  the  executor 
should  hold  certain  real  estate  for  ten  years 
and  then  dispose  of  it  as  required  by  the 
wilt,  vests  the  title  to  such  real  estate  in  the 
executor  as  trustee:  Severer  v.  University, 
2  O.  N.  P.  (N.S.)  333,  14  O.  D.  (NJ.)  686. 

The  right  to  charge  decedent's  lands  in 
the  hands  of  heirs  no  longer  exists.  Such 
land  must  be  converted  into  personalty  by 
the  administrator  to  pay  debts.  Tlie  heir 
h(ddB  the  lands  free  from  the  ancestor's 
debts,  if  the  creditor  does  not  assert  his 
claim  within  the  statutory  period:  Piatt  v. 
St.  Clair,  6  0.  227,  I  Longsdorfs  Notes,  333. 

Lands  directed  by  will  to  be  sold  and 
converted  into  money  are  treated  as  personal 
estate.:  Ferguson  v.  Stuart,  14  0.  140,  I 
Longsdorfs  Notes,  660;  Collier  v.  Collier,  3 
0.  S.  389,  II  Longsdorfs  Notes,  35. 

An  adopted  daughter  who  baa  been  absent 
and  unheard  of  for  eleven  years,  retains  her 
interest  in  real  property  teft  1^  her  fostor 
father,  as  against  a  motigagt  exscnted  by 
her  fbstor  mother  aftor  beeonoung  a  widow, 
and  accounting  after  having  first  been  made 
in  favor  of  tiie  mortgagee  for  the  value  of 
the  widow's  dower  and  any  resulting  trust 
in  her  favor;  Ogleshy  r.  Rose,  11  O.  N.  P. 
(N.B.)  188,  21  O.  D  (N.P.)  201. 

Title  to  property  left  by  foster  parents  is 
not  extinguished  by  the  mere  fact  tiiat  the 
adopted  ^Id  has  been  absent  and  unheard 
of  for  eleven  years,  notwithstanding  the  ea- 
tatos  of  the  parents  have  hem  adminiBtored 
upon  their  decease  during  the  intervening 
period:  Ogleshy  v.  Rose,  II  O.  N.  P.  (K.8.) 
188,  21  0.  D.  (N.P.)  291. 

Where  those  children,  to  whom  the  entire 
estate  of  one  who  died  without  debts  waa 
devised,  divided  it  up,  an  administrator, 
subsequently  appointed,  has  title  and  is  en- 
titled to  judgment  against  each  child  for 
the  part  taken  by  him,  but  not  for  part 
taken  by  nonresident  children  by  the  con- 
nivance of  the  defendant  child:  In  re  Battler, 
10  Dee.  Rep.  440,  21  Bull.  161,  Gk>ebel,  183. 

A  title  as  devisee  is  not  acquired  until 
probate  of  the  will  (G.  C,  §  10541).  Ac- 
cordingly, where,  before  probate,  a  son,  to 
whom  real  estate  was  devised,  conveyed  the 
property  to  his  wife  (without  warranty),  he 
conveyed  only  what  he  then  had,  that  is,  his 
inheritonc^  and  the  subsequent  probate  of 
the  will  gave  him  a  new  title,  which  hla 
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creditors  can  assert  against  the  grantee: 
Douglass  v.  Miller,  3  0.  N.  P.  220,  4  0.  D. 
(N.P.)  414. 

Death  of  the  devisee  before  probate  gives 
hit  heirs  title,  same  as  if  the  probate  had 
preceded  death:  Hawkina  v.  Barrow,  15  O. 
C.  C.  141,  8  O.  G.  D.  251.  Bee  also  Wnxs. 
I^ACiEa  Ain>  DsnSKS. 

When  the  land*  of  an  intestate  descend 
to  his  children,  there  being  no  personal  es- 
tate for  distribution,  the  interest  of  each 
child  in  the  lands  is  subject  to  his  indebted- 
ness to  the  intestate  if  there  was  not  auffi- 
eient  personal  estate  for  distrilnition  out  of 
whieh  to  deduct  them:  Keever  v.  Hunter, 
62  O.  8.  616,  IV  Longsdorfs  Notes,  843. 
See  also  Descekt  and  DisTBmmoN. 

Where  a  railway  wrongfully  takes  land 
as  by  entering  on  a  highway,  the  fee  of 
which  is  in  the  abutting  owners,  and  also  by 
injuring  access  to  the  land,  aa  distinguished 
from  appropriation  without  payment,  tlie 
owner's  title  is  not  divested  and  his  right 
of  recovery  after  his  death  deacpnds  to  the 
heir,  and  the  administrator  can  not  main- 
tain the  action.  The  right  to  sue  for  dam- 
ages accruing  in  liis  lifetime,  for  which 
trespass  or  case  would  lie  does  not  pass  to 
the  heir:  Railway  v.  O'Harra,  50  O.  S.  667, 
IV  Longsdorf's  Notes,  522. 

2.  EmhlemenU. 

An  administrator's  right  to  crops  sown 
by  his  decedent,  whether  severed  or  not  (G. 
C,  {  10642),  applies  to  crops  sown  by  a  life 
tenant^  and  if  the  life  tenant  has  transferred 
the  right  1^  leasing  the  land  to  another  for 
a  money  rent,  the  money  rent  belongs  to  the 
life  tenant's  administrator,  though  not  pay- 
able until  the  year  after  the  tenancy  has 
ceased:  Vdble  v.  Tyler,  61  0.  8.  432,  IV 
Longsdorf's  Notes,  813. 

The  statute  gives  to  the  administrator 
emblements  severed  before  December  Slst, 
if  the  death  occurred  after  March  Ist.  Corn 
planted  several  years  after  the  owner's  death 
by  a  cropper  can  not  be  levied  on  a  judg- 
ment against  the  administrator:  Qrem  v. 
CutrigM,  W.  738,  I  Longsdorf's  Notes,  58. 

Traant  for  life  rented  a  farm  to  H  in 
March  upon  which  to  raise  a  crop  of  corn, 
and  died  in  July.  In  November,  when  the 
crop  was  gathered  the  cropper  paid  the  rent 
to  the  etecutor  of  the  life  tenant  The  ten- 
ant in  reversion  brought  suit  to  recover  a 
prc^rtionate  share  of  the  rent,  as  so  much 
money  paid  for  his  use  to  the  executor.  It 
was  held  that  he  was  not  entitled  to  recover 
any  portion  of  it:  Fan  Hayes  v.  West,  3  O.  C. 
C.  64,  2  0.  C.  D.  37. 

Growing  grapes  are  emblements:  Mason 
T.  Lemon,  S  0.  N.  P.  116.  4  O.  D.  (K.P.) 


322   [affirmed,  without  opinion,  Masom  - 
Lemon,  66  0.  S.  703,  38  Bull.  197]. 

Farm  lands  being  leased  with  the  rent 
payable  at  fixed  periods,  tfae  fact  that  the 
land  is  to  be  fanned  will  not  convert  the 
rent  into  emblements:  Dye  t.  Dimmiek,  4 
0.  N.  P.  186,  6  O.  D.  (N.P.)  231. 

A  tenant  for  a  year  on  shares  planted  the 
crop  after  the  landlord's  death.  The  hairs, 
and  not  the  executor,  get  the  leBsor's  share 
of  the  crop:  Uitlikin  t.  Welliver,  87  0.  8. 
460,  III  Longsdorf's  Notes,  027.  See  also 
Ehbleuents. 

3.   Estate  for  Tears. 

A  permanent  leasehold  estate  is  not  a 
chattel,  but  is  realty,  subject  to  all  the  laws 
and  rules  that  attach  to  land;  Loring  v. 
Melendy,  11  0.  355,  1  Longsdorfs  Notes,  666. 

On  a  lease  for  the  leraee's  life,  with  a  right 
to  rranove  the  buildings  at  ita  terminfttion, 
the  administrator's  heir  can  not  sue  the 
lessor  for  conversion  of  the  buildings  after 
death  of  the  lessee:  Warner  t.  Tanner,  38 
0.  8.  118,  III  Longsdorfs  Notes,  960.  See 
also  Landlord  and  Tenant. 

4.  Rents. 

The  rents  of  the  land  of  an  inBolvent  es- 
tate, accruing  between  the  death  of  tfae  in- 
testate and  a  sale  of  the  lands  for  the  pig- 
ment of  debts,  by  the  administrator,  beltnig 
to  the  heir  and  not  to  the  administrator: 
Overturf  v.  2>ujran,  20  0.  8.  230,  III  Longs- 
dorf's Notes,  462. 

A  lease  for  years  is  a  chattel  interest,  and 
passes  to  the  personal  representative.  If 
the  tatter  enters  into  possession  of  the  leased 
premises,  and  receives  the  profits  thereof, 
he  becomes  personally  liable  to  the  lessor  for 
accruing  rents  to  the  extent  of  the  profits: 
Becker  v.  Walworth,  46  O.  8.  169,  IV  Longs- 
dorf's Notes,  267. 

XVI.    INVENTORY  AND  APPRAISE- 
MENT. 

The  filing  of  an  inventory  try  an  admin- 
istrator de  bonis  non  can  be  omitted  unless 
in  the  opinion  of  tfae  court  it  is  necessary: 
tn  re  Rierdon,  5  O.  N.  P.  516,  6  O.  D,  (N.P.) 
606. 

An  inventory  is  required  to  be  filed,  al- 
though the  will  seeks  to  excuse  it,  and  it  is 
the  duty  of  the  court  to  require  it,  although 
tae  demand  for  it  is  made  not  by  any  heirs, 
but  by  a  county  officer  who  shows  no  interest, 
and  the  executors  are  nonresidents,  and  hence 
would  not  pay  taxes  here:  In  re  Pickards,  5 
O.  N.  P.  4S3,'7  O.  D.  (N.P.)  478. 

The  year's  allowance  to  the  widow  and 
children  probably  is  not  part  of  the  inven- 
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tory,  so  as  to  permit  the  widow  to  avail  her- 
self of  G.  C,  5  10639:  In  re  Rierdon,  5  O. 
N.  P.  516,  6  O.  D.  (N.P.)  606. 

It  is  doubtful  whether  the  allowance  to 
the  widow  is  part  of  the  inventory,  since  it 
must  be  in  a  separate  schedule  and  returned 
with  the  inventory:  In  re  Ricrdon,  5  0.  N. 
P.  516,  5  O.  a  (N.P.)  606. 

Where  the  appraisers  of  the  personal  m- 
tate  of  a  decedent  (irst  appointed  fail  to 
make  to  Vbe  widow  any  allowance  for  her 
year's  support,  and  the  widov  makee  ap- 
plication to  the  probate  court  for  the  ap- 
pointment of  new  appraisers  for  that  pur- 
pose, the  executor  or  administrator  should 
have  notice  of  the  making  and  time  of  hear- 
of  such  application:  Beck  v.  Beck,  34  0. 
S.  369,  III  Longsdorfs  Notes,  722. 

But  the  irregularity  of  failing  to  serve 
such  notice  should  be  corrected  in  the- pro- 
bate court ;  and  where  the  record  shows 
that  an  application  was  made  to  that  court 
to  set  aside  an  order  for  the  appointment 
of  appraisers,  on  the  ground  stated,  and 
was  overruled,  and  the  record  does  not  show 
that  any  injustice  was  done,  there  is  no 
ground  for  reversal:  Heck  v.  Heck,  34  O.  8. 
360,  III  Longsdorfs  Notes,  722. 

The  fact  that  an  administrator  may  be 
ordered  by  the  court  to  include  in  the  in- 
ventory and  appraisement,  the  real  estate  of 
intestate  does  not  enlarge  his  powers  over 
Buch  real  estate.  That  belongs  absolutely 
to  the  heirs,  subject  only  to  the  administra- 
tor's right  to  sell  to  pay  debts:  Overturf 
V.  Dugan,  29  0.  S.  230,  III  Longsdorfs 
Notes,  722. 

The  fact  that  a  widow  as  the  executrix 
of  her  deoeaaed  husband's  estate,  fails  to 
file  an  account  of  a  claim  against  bis  estate 
or  institute  proceedings  for  its  allowance 
and  collectioii,  the  same  being  paid  by  her, 
raises  a  presumption  that  she  did  not  intend 
to  charge  it,  but  intended  that  it  should  inure 
to  the  benefit  of  her  children,  and,  in  the  sl>- 
■ence  of  proof  to  tiie  contrary,  an  exception 
will  not  be  sustiuned  to  the  inventory  of  her 
estate  for  failure  to  include  such  claim 
among  the  assets  of  her  estate:  In  re  Olenn, 
3  O.  C.  C.  (N.S.)  608,  13  O.  C.  D.  397. 

An  exception  will  lie  to  an  inventory  of 
the  estate  of  a  deceased  ^ecutrix  of  her 
husband's  estate  for  omitting  to  include  in 
the  assets  of  her  estate  a  charge  of  an  ac- 
count paid  by  her  against  her  husband's  es- 
tate, appearing  in  her  account  filed  in  the 
aettl«nent  of  his  estate  as  "Paid  by  Bridget 
Glenn,  widow":  In  re  OJenn,  3  O.  C.  C. 
(N.S.)  608,  13  0.  C.  D.  397. 

The  question  whether  the  person  claiming 
to  be  the  widow  of  a  decedent  is  in  fact  his 
widow  and  therefore  entitled  to  an  allowance 
fnnn  his  estate  for  her  first  year's  support, 


should  be  raised  by  exception  to  the  inven- 
tory, and  the  finding  of  the  probate  court 
with  reference  thereto  is  appealable  to  the 
court  of  common  pleas:  In  re  Boott,  8  O.  K. 
P.  (N.8.)  270,  10  O.  D.  (NJ.)  677. 

XVII.   POWERS  AND  DUTIES. 
A.  General  Scope. 

The  common  law  as  to  an  administrator's 
powers  is  in  force  here  except  as  modified 
by  statute:  Jelke  v.  Goldamith,  62  0.  S. 
499,  IV  Longsdorfs  Notes,  581. 

An  administrator  has  no  power  to  create 
a  trust:  Piatt  v.  St.  Clair,  6  O.  227,  1  Longs- 
dorfs Notes,  333. 

Whatever  rights  an  executor  acquires  as 
to  assets  outside  the  state  of  his  appoint- 
ment are  obtained  by  virtue  of  the  laws  of 
such  state:  In  re  Crawford,  68  O.  S.  58,  IV 
Longsdorfs  Notes,  938  [affirming  In  re  Cravo- 
ford,  21  O.  C.  C.  554,  11  O.  C.  D.  605]. 

The  application  of  the  rule  that  remedial 
statutes  are  to  receive  such  construction, 
to  the  rattent  their  language  will  permit,  as 
will  accomplish  the  apparent  object  of  the 
legislature  to  statutes  conferring  powers  on 
executors  and  administrators,  is  not  forbid- 
den by  the  principle  that  executors  and 
administrators  have  only  such  powers  as 
may  be  conferred  on  them  by  statute : 
Dmey  v.  Clark,  66  0.  S.  294,  IV  Longsdorfs 
Notes,  661. 

It  was  questioned  whether  an  administra- 
tor caa  release  an  equity  of  redemption  in 
lands,  except  under  a  decree  of  court.  This 
doubt  is  sufficient  ground  for  the  decree: 
Bank  T.  Piatt,  5  O.  540,  I  Longsdorfs  Notes, 
312. 

Executor  with  power  to  sell  proper^  can 
not  give  the  consent  required  by  G.  G., 
S9I05,  to  the  erection  of  a  slMet  railwtty 
along  abuttii^  street:  Rapp  t.  JZotluwy,  0 
Dec.  Rep.  802,  12  Bull.  119. 

During  the  contest  of  a  will  the  executor 
has  no  right  to  control  real  estate  specifically 
devised:  In  re  Sultzhaeh,  6  0.  N.  P.  218,  6 
O.  D.  (N.P.)  516. 

The  administrator  of  a  deceased  guardian 
should  file  the  account  of  the  deceased  guar- 
dian, and  turn  over  the  money  in  bis  bands 
to  the  newly  appointed  guardian,  immedi- 
ately after  his  appointment:  In  re  Bruek- 
man,  1  O.  N.  P.  {N.S.)  7,  48  Bull.  687. 

An  administrator  is  required  to  diligently 
pay  the  debts  of  the  deceased  in  the  order 
of  their  priority.  Within  cme  year  after  his 
appointment,  if  he  has  not  received  notice 
of  demands  against  the  estate,  he  may  pro- 
ceed to  pay  those  of  which  he  had  notice. 
Within  eighteen  months  after  giving  bond, 
he  is  required  to  file  his  first  account,  show- 
ing receipts  and  disbursements:    Oreen  v. 
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State,  2  0.  S.  674,  I  Longsdorfs  Notes, 
108S. 

An  executor  has  no  power  to  prefer  one 
creditor  by  turning  over  notes  held  by  the 
estate  and  no  title  is  conferred  thereby: 
Buret]/  Co.  y.  Hmtghton,  13  O.  0.  C.  (N.S.) 
623,  22  O.  G.  D.  138. 

Executors  and  trustees  under  a  will,  upon 
making  eoUection  of  a  balance  due  and  se- 
cured under  a  tout  impressed  upon  the  title 
of  real  estate,  have  authority  to  convey  such 
property  before  or  after  the  time  fixed  by 
will  for  tiie  cessation  of  their  powers:  Am- 
dervoft  v.  Realty  Co.,  f»  O.  a  C.  473, 
10  0.  C.  D.  2Q7. 

An  encutor  is  not  bound  to  defend  a  eon- 
test  of  the  will,  and  the  costs  of  such  con- 
test will  not  be  allowed,  when  the  will  is 
adjudged  invalid.  (But  the  bo^  of  tiiis 
opinion  seems  to  bold  that  such  costs  will 
not  be  allowed  in  any  event) ;  Andrevm  v. 
AndTtnos,  7  0.  8.  148,  II  Longsdorf's  Not«s, 
284.  Contra,  In  re  Lam,  10  Dec  Rep.  39, 
18  Bull.  198;  In  re  Wolfe,  4  O.  N.  P.  336,  7 
O.  D.  (N.P.)  220. 

B.  To  Collect  Assets. 

A  collection  of  assets  means  that  the  per- 
B<»ial  property  shall  be  reduced  to  money, 
and  after  the  payment  of  all  debts  and  the 
collection  of  all  assets,  then  the  estate  is 
ready  for  distribution.  The  only  thing  that 
the  statute  contemplates  as  assets  for  distri- 
bution is  mniey:  Young  v.  Roberte,  7  O.  C. 
0.  106,  3  O.  G.  D.  685  [affirmed,  without 
opinion.  Young  v.  Roberts,  64  O.  S.  622]. 

An  administrator  de  bonis  non  has  the 
ri^t  and  power  to  sue  for  and  recover  assets 
of  tlie  estate  wherever  found:  v. 
OQldanUth,  62  O.  S.  480,  IV  Longsdorfs 
Notes,  681. 

A  judgment  creditor  of  the  sole  distribu- 
tees of  an  estate  can  not  enjoin  the  ad- 
miniBtrator  from  etdleeting  a  judgment  in 
favor  of  the  estate,  although  on  averments 
that  there  are  no  other  creditors  and  Uiat 
the  debtors  are  insolvent.  While  a  creditor 
of  tiie  estate  may  sometimes  enj(rin,  the 
creditor  of  an  heir  can  not.  An  injunction 
would  interfere  with  the  administrator's 
1^^  duty  to  collect  the  debt  A  court  of 
equity  can  not  in  Ohio  Interfere  with  an  ad- 
ministrator's duty:  HarshmoM  v.  Houston, 
1  Dayton  Term  Rep.  (Iddings)  127. 

A  watch  belonging  to  a  deceased  railroad 
conductor  is  neither  "wearing  apparel"  nor 
an  ornament  within  the  meaning  of  O.  C, 
§  10654,  which  provides  that  certain  assets 
need  not  be  administered  on  in  the  settle- 
ment of  the  estates  of  decedents  in  cerain 
cases:  In  re  Post,  8  O.  L.  R.  492,  65  Bull. 
382. 


The  executor  or  administrator  of  a  sur- 
viving partner,  who  dies  while  he  is  engaged 
in  settling  the  partnership  business,  is  en- 
titled to  the  possession  of  the  partnership, 
and  must  complete  such  settlement,  unless  re- 
lieved by  contract,  or  by  order  of  the  court: 
Dayton  v.  Bartlett,  38  O.  S.  357.  Ill  Longs- 
dorfs Notes,  974. 

Shares  of  stock  in  a  corporation  are  not 
"debts  due  and  owing  to"  a  testator,  and  an 
exchange  of  shares  in  one  company  for 
shares  in  another  company  formed  as  a  re- 
organization of  the  former,  made  by  execu- 
tors without  leave  of  court  and  under  a 
clause  in  a  will  authorizing  than  to  "com- 
promise and  adjust  all  debts  due,  and  owing 
to,"  a  testator,  is  without  autiiority  and 
void:  Marriott  v.  Bailtoay,  16  O.  D.  (NJ.) 
136. 

The  common  pleas  court  has  no  jurisdic- 
tion to  compel  an  administrator  to  receive 
payment  of  an  unmatured  note  fr(Hu  an 
executor  of  another  estate  under  O.  C, 
§  10735:  Denmead  T.  Sharp,  14  0.  D.  (K. 
P.)  300. 

The  time  allowed  for  the  collection  of 
assets  may  be  extended  for  a  period  of  Ave 
years  from  and  after  the  date  of  the  admin- 
istration bond:  Bray  v.  Darby,  82  O.  8.  47. 

Where  no  bond  has  been  required,  the  five 
years  provided  for  by  { 63  of  the  act  of 
March  23,  1840  (S.  &  C.  686),  b^ins  to  run 
from  the  date  of  executor's  qualification: 
Jones  V.  Jones,  41  O.  8.  417,  IV  Longsdorfs 
Notes,  70. 

The  probate  court  is  armed  with  the  power 
of  refusing  the  application  for  further  time, 
unless  the  funds  in  the  hands  of  the  executor 
or  administrator  have  been  substantially  dis- 
bursed: Greer  t.  State,  2  O.  8.  674,  1  Lcmgs- 
dorf  s  Notes,  1086. 

O.  O.,  i  10684,  seems  to  rsoognize  &aii  an 
executor  should  have  at  least  one  year  in 
which  to  collect  assets  and  to  ascertain  the 
condition  of  the  estate:  Gray  r.  Oaae  School, 
62  O.  8.  1,  rv  Longsdorfs  Notes,  821. 

An  action  can  not  be  maintained  1^  tin. 
administrator  appointed  under  the  laws  of 
this  state,  to  recover  money,  the  proceeds 
of  lands  lying  in  Pennsylvania  (the  prop- 
erly of  the  intestate),  which  were  sold  by^ 
a  guardian  as  the  property  of  his  ward,  on 
the  order  of  the  orphan's  court  of  that  state; 
for  as  the  administrator  could  not  reach  the 
lands  there,  he  can  not  reach  the  proceeds: 
Donley  v.  Bhielda,  14  0.  359,  I  Longsdorfs 
Notes,  675. 

An  administrator  of  an  insolvent  estate 
may  maintain  a  suit  in  equity  to  recover 
persona!  property  transferred  by  the  dec»- 
dent  in  fraud  of  hie  creditors.  "Assets" 
means  property,  real  or  personal,  tangible 
or  intangible,  legal  or  equitabfo,  which  eaa 
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tw  made  available  for  the  p^ment  of 
debts:  Jiwttrmee  Co.  t.  Bank,  178  Fed.  Bep. 
3B0. 

An  admlnletratoT  may  not  compromiei^ 
adjust  and  aettie  elaims  sgainat  the  estate 
for  leas  than  their  faoe,  and  put  the  differ- 
ence in  his  own  pocket,  either  direct^  or 
indireetly,  through  hii  attorney:  Com  v. 
John,  82  O.  S.  532,  m  Longsdorf  s  Notes, 
849. 

0.    To  HAHAflX  ESTATB. 

A  duty  is  devolved  upon  an  executor  or 
administrator  to  preserve  bis  decedent's  es- 
tate and  protect  it  from  loss,  and  to  this  end 
he  may  do  whatever  is  necessary  for  that 
purpose.  The  fact  that  decedent  invested 
his  proper^  in  particular  stocks  and  secu- 
rities will  not,  alone,  justify  the  executor 
or  administrator  in  continuing  the  invest- 
ment in  the  faoe  of  facts  which  would  in- 
duce a  prudent  man  to  change  the  invests 
ment  to  avoid  loss;  and,  where  no  directions 
have  been  given  by  testator  in  hia  will  as  to 
the  continuing  or  changing  of  investmmts 
made  by  him,  the  ordinary  rules  of  prudence 
and  diligence  apply,  and  an  executor  or  ad- 
ministrator, as  the  case  may  be,  is  not  jus- 
tified in  continuing  the  investment  that  he 
would  not  be  justified  himself  in  making: 
Outkrit  V.  Gas  d  EUctrio  Co.,  2  0.  N.  P. 
(N.S.)  117,  16  O.  D.  (N.P.)  23. 

An  executor  has  authority  to  make  needed 
repairs  on  a  building  specifically  devised 
witit  the  direction  to  turn  the  proper^  over 
to  the  devisee  within  five  years  and  at  any 
time  after  one  year  from  the  de^  of  the 
testator,  hot  suoh  r^irs  should  only  go  to 
the  extent  of  keq»ing  the  property  In  as 
good  condition  as  the  executor  found  it: 
In  ro  VUman,  12  O.  a  C.  (NS.)  840,  21 
O.  0.  D.  370  [modifying  and  affirming  In  re 
UUHUUh  »  O.  N.  P.  (NA)  12,  10  O.  D. 
(NJP.)  803]. 

Where  administratim.  is  granted  upon  the 
estate  of  a  deceased  ward,  the  assets  vest  im- 
mediately in  the  administrator,  whose  title 
dates  haudc  to  the  time  of  the  decease.  He, 
and  not  the  former  guardian,  is  the  proper 
person  to  list  the  personal  estate  for  taxa- 
tion: Sommen  v.  Boyd,  48  O.  8.  648,  IV 
Longsdorf  s  Notes,  434. 

Where  administrators  of  an  estate  reside  in 
different  counties,  "moneys,  credits  and  in- 
vestments" bdonging  to  the  estate  must  be 
listed  for  taxation  under  G.  C,  1 5371,  in  the 
county  where  the  administrator  having  actual 
possession  and  control  of  the  property  to  be 
listed,  resides  at  the  time  of  listing:  Brown 
y.  Jfoble,  42  0.  S.  40S,  IV  Longsdorf  a  Notes, 
120.   See  also  Taxation. 

To  render  valid  a  proxy  given  by  an 
executor  it  must  be  accompanied  by  a  specific 


direction  as  to  the  manner  in  which  the 
vote  is  to  be  cast,  with  no  discretion  what- 
ever in  the  holder  of  the  proagr,  but  author- 
ity only  to  perform  the  purely  ministerial 
function  of  voting  Uie  stock  as  directed: 
Btate,  eat  reL,  v.  Voight,  1  0.  C.  C.  A.  126. 

D.   To  Gabbt  On  Busnraas. 

Where  an  administrator  continues  the 
business  of  the  decedent  in  good  faith  at  a 
profit,  a  subsequent  administrator  de  bonis 
Hon  will  not  be  permitted  to  deny  the 
validity  of  claims  presented  by  sons  and 
heirs  of  the  decedent  on  account  of  services 
rendered  and  money  advanced  in  connection 
with  the  business  and  which  resulted  in  in- 
creasing that  part  of  the  estate:  Rembold 
V.  White,  7  O.  C.  0.  (N.S.)  509,  18  O.  C.  D. 
427  [affirmed,  without  opinion.  White  v. 
Rembold,  77  0.  S.  595]. 

Where  the  husiness  of  a  decedent  was  car- 
ried on  without  any  authorization  of  law 
and  at  a  loss,  heirs  who  joined  therein,  al- 
though acting  in  the  best  of  faith,  will  be 
charged  with  knowledge  of  the  want  of  ca- 
pacity of  the  administrator,  and  can  not 
thereafter  assert  their  claims  for  contribu- 
tions of  money  or  services,  either  against 
the  assets  involved  in  the  business  or  the 
general  assets  of  the  estate,  in  preference  to 
the  cliUma  of  original  creditors:  Remtold 
V.  WMte,  7  O.  C.  0,  (N.S.)  609,  18  O.  C.  D. 
427  [affirmed,  without  opinion.  White  v. 
Rembold,  77  O.  S.  5961. 

A  continuance  of  the  testator's  business 
1^  the  executor  in  order  to  pay  debts  and 
keep  it  going  for  oMldren,  in  good  faith, 
but  witiiout  authority,  does  not  render  the 
rest  of  the  estate  liable  for  debts  so  incurred. 
The  goieral  estate  not  embarked  in  each 
business  can  not  be  made  liable  for  its  prose- 
cution in  the  absence  of  explicit  authorify 
in  the  wilL  Devisees  as  well  as  creditors 
have  an  Interest  In  tiie  estate  that  can  not 
be  incumbered  by  tiie  executor's  unauthor- 
ized acts:  Lueht  v.  Behrene,  28  O.  8.  231, 
III  Longsdorf'a  Notea,  400  [reveraing 
Behrene  v.  Lucht,  13  Dec  Rep.  864,  2  C.  8. 
0.  R.  217]. 

A  creditor  of  the  business  claiming 
equality  with  or  priority  over  creditors  of  the 
decedent  on  the  ground  that  the  business 
had  been  continued  with  their  consent  should 
state  how  long  they  had  agreed  to  carry  on 
the  tnisiness  and  whether  tbey  were  paid 
after  plaintiff  furnished  anything  to  the 
Dusineas  or  from  any  fund  which  he  helped 
to  produce:  Railioay  t.  Schmidt,  8  O.  C.  C. 
355,  4  O.  O.  D.  535. 

A  will  directing  the  whole  personal  estate 
to  be  used  in  continuing  a  business  is  sub- 
ject to  the  law  requiring  payment  of  debts 
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Unt,  and  only  tiie  balance  can  be  used  for 
the  business.  Accordingly,  a  creditor  of 
the  businera  can  not  complain  that  creditcH-s 
of  the  decedent  had  been  paid  before  him 
nor  be  eubrogated  to  any  claim  of  the  trus- 
tee against  them:  Railtoay  v.  Schmidt,  8  0. 
C.  C.  355,  4  O.  C.  D.  535. 

A  petition  on  a  debt  of  the  testator's 
business  incurred  by  the  executor  as  trustee 
under  the  will  to  carry  it  on,  must  aver  that 
be  bad  given  bond  as  trustee  under  G.  C, 
1  10691:  Raihcay  v.  Schmidt,  8  0.  C.  C. 
355,  4  O.  C.  D.  635. 

Continuation  by  executor  and  survivor, 
pursuant  to  an  agreement  between  them  au- 
thorized by  the  will,  is  a  new  partnership, 
death  having  immediately  dissolved  the  old 
one,  the  terras  of  which  if  not  expressly 
agreed  on  may  he  implied  from  the  manner 
of  conducting  the  business  to  be  the  same  as 
those  of  the  old  firm:  McQrath  v.  Cotoen, 
57  O.  S.  385,  IV  Longsdorrs  Notes,  722. 

The  will  of  a  partner,  providing  for  con- 
tinuing his  capital  in  a  firm,  does  not  au- 
thorize the  executors  to  invest  further  funds 
therein,  nor  does  it  implicate  the  rest  of  the 
estate  for  subsequent  business  debts.  And 
their  consent  to  a  change  of  the  articles  by 
admitting  new  partners  and  increasing  the 
capital  will  not  implicate  the  estate  beyond 
the  amount  invested:  Peters  v.  CmnpheU,  2 
Dec.  Rep.  526,  3  W.  L.  M.  587. 

Where  tbe  will  of  the  deceased  partner 
provides  that  the  surrivor  shall  continue 
tbe  business  for  joint  benefit,  only  so  much 
of  the  decedent's  estate  aa  is  embarked  in 
the  business  it  hazarded:  Bank  y.  Wight, 
4  O.  N.  P.  173,  6  0.  D.  (N.P.)  360. 

Where  tbe  debts  sued  on  are  notes  given 
by  the  survivor  for  a  debt  of  the  Ann  in- 
curred in  the  lifetime  of  the  decedent,  but 
the  holder  never  presented  the  original 
claim  to  the  necntors  for  allowance,  and 
only  presented  tlw  notes  after  over  three 
years,  he  has  abandoned  the  original  claim: 
Bank  V.  Wight,  4  0.  N.  P.  173,  6  0.  D. 
(N.P.)  360. 

A  partnership  is  terminated  by  the  death 
of  one  of  the  partners;  Jrom  that  time  it  be- 
comes the  duty  of  the  executor  to  wind  up 
the  affairs  of  the  partnership.  In  order  to 
bind  the  executor  as  partner  evidence  must 
be  adduced  to  show  that  such  an  agreement 
was  altered  into:  Russell  v.  Fetater,  21  0. 
C.  C.  627,  11  O.  C.  D.  764. 

E.  To  Invest  Funds. 

1.   Ditigmce  Required. 

G.  C,  1 11214,  which  provides  for  tbe  in- 
vestment of  funds  in  the  hands  of  executors 
and  administrators,  is  pemiiBSive  and  not 


mandatory:  Willit  v.  Braneher,  79  0.  8. 
200,  IV  Longsdorfs  Notes,  1046. 

When  the  will  makes  full  provision  for 
the  investment  of  funds  G.  C,  S  11214,  does 
not  apply :  Willis  v.  Braneher,  79  O.  8.  290, 
IV  Longsdorfs  Notes,  1046. 

In  making  investments  the  administrator 
or  executor  is  only  required  to  use  common 
prudence  and  skill  of  competent  men,  and 
not  that  of  the  most  cautious  and  money 
making  men:  Spencer's  Appeal,  2  Dec  Rep. 
510,  3  W.  L.  M.  408;  Armstrong  t.  Miller,. 
W.  662,  I  Longsdorfs  Notes,  44,  6  O.  118, 
I  Longsdorfs  Notes,  327. 

A  trustee  can  not  delegate  to  another  dis- 
cretion to  change  investments  with  which  she 
was  vested  by  the  terms  of  tiie  will:  Allen 
V.  Insurance  Co.,  10  Dec.  Rep.  204,  19  Bull. 
198. 

The  probate  court  has  authority  under  Q. 
C,  {  10704,  to  order  the  sale  by  an  admin* 
istratrix  with  the  will  annexed  of  securities 
in  danger  of  depreciation,  and  the  reinvest- 
ment of  the  proceeds  therefrom:  Guthrie  t. 
Gas  Co.,  2  O.  N.  P.  (N.S.)  117,  16  O.  D. 
(N.P.)  23. 

2.  Liability. 

Where  the  will  autborizes  it  and  tbe  ex- 
ecutor is  not  guilty  of  bad  faith  in  investing 
funds  of  the  estate,  and  racereises  ordinary 
business  ability  in  the  investment  be  is  not 
personally  liable:  WiUtM  v.  Branoher,  79  O. 
S.  290,  IV  Longsdorfs  Notes,  1046. 

An  administrator  investing  funds  of  the 
estate  so  as  to  bear  interest,  is  chaigeable 
with  the  amount  earned  by  the  interest  bear- 
ing fund!  In  re  Crairi,  10  0.  D.  (N.P.)  733. 

Before  tbe  last  amendment  to  G.  C., 
S  10843,  in  96  v.  364,  it  was  held  that  inter- 
est would  be  charged  against  the  administra- 
tor on  funds  which  he  was  ready  to  distri- 
bute, but  could  not  because  the  heirs  were 
unknown;  it  was  his  duty  to  invest  the 
money  tor  them.  "May"  in  the  old  statute 
means  "must."  The  statute  now  usea 
"shall"  instead  of  "may":  In  re  Thornton's 
Estate,  7  0.  N.  P.  335,  6  0.  D.  (N.P.)  151. 

Money  in  the  bands  of  an  administrator 
which  has  yielded  hira  no  profit,  and  which 
be  has  not  been  ordered  to  pay  out,  or  which 
is  tied  up  by  litigation  in  good  faith,  does 
not  bear  interest;  and  this  rule  is  applicable 
to  debts  which  the  administrator  owes  to 
toe  estate,  and  which  are  chargeable  against 
him  as  money  in  his  hands:  James  v.  We»t, 
67  O.  S.  28,  IV  Longsdorfs  Notes,  928. 

An  administrator  investing  funds  of  tbe 
estate  in  real  estate,  which  was  sold  at  a 
profit,  is  chargeable  with  such  proflts:  In  n 
Craig,  10  O.  D.  (N.P.)  733. 

Where  a  change  in  the  investment  of  a 
trust  fund  has  been  made  by  the  trustee 
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without  any  specific  deaignation  of  the  new 
iDTestment  at  the  time  of  the  change,  as 
thftt  erf  the  trust  fund,  but  leaving  it  open 
■o  as  to  make  it  possible'  for  him  to  claim  it 
as  hia  own  should  it  be  profitable,  or  treat 
it  as  the  trust  should  it  prove  disastrous, 
the  oestuis  can  elect  whether  they  will 
consider  the  investment  as  made  of  the  trust 
fund,  or  require  the  trustee  to  account  for 
the  trust  and  a  reasonable  income  from  it: 
Brovm  v.  WUliama,  9  0.  C.  O.  (N.S.)  307, 
19  O.  C.  D.  25  [aflBrmed,  without  opinion, 
WUliama  v.  Brown,  78  O.  S.  424]. 

Where  the  income  of  a  trust  fund  is  be- 
queathed to  the  l^atee,  ber  share  at  her 
death  to  go  to  her  surviving  children,  such 
children  are  not,  after  the  death  of  the 
mother,  bound  by  any  election  or  ratification 
of  changes  in  the  investment  of  the  trust 
fund  which  prove  injurious  to  them:  Brown 
V.  WilliamB,  9  O.  C.  C.  (N.S.)  307,  19  O.  C. 
D  25  [affirmed,  without  opinion,  WilliamH 
T.  Brown,  78  O.  S.  424]. 

An  administrator  is  not  chargeable  with 
interest  on  money  which  comes  into  his 
hantU  as  the  representative  of  a  deceased 
person,  unless  he  employ  it  in  his  own  busi- 
ness, derive  some  boiefit  from  the  loan  of  it, 
or  is  guilty  of  unreMonable  and  unnecessary 
delay  in  the  settlnnent  of  his  accounts  with 
the  court:  Cooch  t.  /nrjfi,  7  O.  S.  23,  II 
LoBgsdorf  8  Notes,  267. 

F.   To  Attack  Untiled  Mobtqagb. 

The  administrator  in  possession  of  chattels 
can  protect  that  possession  for  the  benefit  of 
the  eredltors  against  an  unfiled  chattel  mort- 
gage though  the  decedent  could  not  have 
done  BO :  Kilhoume  v.  Fay,  29  0.  S.  264,  III 
Longsdorfs  Notes,  465. 

Where  a  creditor  of  a  decedent  held  a 
chattel  mortgage,  which  he  failed  to  refile, 
such  mortgage  is  void  as  to  other  creditors 
of  the  esUte:  Whitely  t.  Weber,  2  O.  0.  C. 
336,  1  O.  0.  D.  S17. 

An  unfiled  chattel  mortgage  is  not  a  lien 
as  against  creditors:  Whitby  v.  Weber,  2  0. 
O.  0.  336,  1  O.  C.  D.  617. 

An  unrecorded  mortgage  is  superior  to 
the  lien  of  general  creditors;  QUI  T.  Pinney, 
12  O.  S.  38,  II  Longsdorfs  Notes,  S46. 

O.   To  Sbt  Aside  Fraudulent  Con- 
vet  an  ce. 

1.   What  Oonttitutea  Fraudulent  Con- 
veyance. 

The  purchase,  the  son  of  an  appraiser, 
of  land  ordered  sold  to  pay  decedent's  debts, 
it  appearing  that  the  father  withdrew  sums 
e<iual  to  the  cash  payment  and  that  the  son 
thereafter  disclaimed  any  interest  in  the 


property  and  conveyed  it  to  his  mother  who 
had  become  guardian  of  the  father,  amounts 
to  a  secret  trust  for  hie  father  and  was  in 
fraud  of  the  estate  owning  the  land  at  the 
time  the  sale  was  ordered;  Brickman  v. 
Shale,  11  O.  C.  C.  (N.S.)  41,  20  O.  C.  D. 
372  [affirmed,  without  opinion,  Brickman  T. 
Shaie,  82  O.  B.  425]. 

Sate  by  an  administrator  to  a  trustee,  to 
place  the  property  beyond  the  reach  of  cred- 
itors, under  an  agre«nent  or  understanding 
with  the  trustee  that  he  should  hold  it  for 
the  benefit  of  the  heirs  and  such  of  the  cred- 
itors as  tiiey  saw  fit  to  pay,  is  void:  Piatt 
v.  8t.  Clair,  6  0.  227.  I  Longsdorfs  Notes, 
333. 

A  rdease  of  the  wife's  inchoate  right  ot 
dower  is  a  valid  consideration  for  a  convey- 
ance of  property  to  her.  Such  conveyance 
is  not  void  as  to  creditors  of  the  husband, 
unless  the  amount  of  consideration  is 
grossly  disproportionate.  The  transaction 
is  not  fraudulent  unless  mala  fidee  be  shown: 
Singree  v.  Welch,  32  0.  S.  320,  IV  Longs- 
dorfs Notes,  636. 

Mere  indebtedness  of  grantor  is  not  suffi- 
cient to  set  aside  a  deed  as  in  fraud  of 
creditors.  And  a  debt  barred  by  the  statute 
of  limitations  will  not  support  an  action  to 
set  aside  a  deed  as  fraudulent  against  cred- 
itors: Jonee  r.  Lehman,  16  O.  D.  (N.P.) 
541. 

2.    When  Action  May  be  Brought, 

An  administrator  can  only  impeach  a 
fraudulent  conveyance  by  his  decedent  if 
the  property  Is  required  to  pay  debts.  If  the 
personal  property  is  sufficient  for  all  debts 
except  those  amply  secured  by  mortgage,  the 
administrator  can  not  obtain  an  order  to  sell 
other  lands  conveyed  in  fraud  of  creditors 
in  order  to  pay  such  mortgages:  McCall  v. 
PiiBley,  48  O.  S.  379,  IV  Longsdorfs  Notes, 
421. 

An  administrator  can  not  maintain  an 
action  to  impeach  a  fraudulent  conveyance 
of  the  intestate  except  when  authorized  by 
statute:  Jonea  v.  Lehman,  15  0.  D.  (N.P.) 
541. 

A  conveyance  of  personalty  in  fraud  of 
creditors  by  the  decedent  can  not  be  attacked 
by  the  administrator,  for  he  only  represents 
ttie  decedent  as  to  whom  the  transfer  watt 
valid;  hence,  the  vendor  having  no  right, 
he  has  none:  Benjamin  v.  Le  Baron,  Iff  O. 
517,  I  Longsdorfs  Notes,  729. 

An  administrator  can  not  maintain  an 
action  of  trover  to  recover  goods  transferred 
by  his  intestate  to  defraud  his  creditws. 
The  remedy,  if  there  he  any,  is  in  chancery: 
Benjamin  v.  Le  Baron,  15  O.  617,  I  Longs- 
dorfs Notes,  729. 


Digitized  by  Google 


74es 


BZEOVTOBS,  ADMUnSTBATOBS,  ETC.  XVZL 


7466 


An  admiidatrator  primully  repreaenta  the 
eraditor^  and  aeeonduily  the  heirt  and 
where  the  estate  ia  inaolvent  and  the  in- 
terests of  the  heirs  merely  technical  his 
duties  arc  analogous  to  those  of  an  as- 
signee. He  may  maintain  a  snit  in  equity 
to  recover  personal  property  transferred  by 
the  deeedHit  in  fraud  of  his  creditors:  In- 
turanee  Co.  t.  Bank,  173  Fed.  Rep.  3M. 

The  case  provided  for  in  G.  1 10777, 
forms  no  exception  to  the  general  rule  that 
interests  In  real  estate  go  to  the  heirs  and 
not  to  the  administrator.  Since  the  in- 
testate has  transferred  his  land  to  defraud 
his  creditors,  the  title  could  not  descend  to 
his  heirs:  Overturf  v.  Dugan,  29  0.  S.  230, 
ni  Longsdorf  B  Notes,  462. 

3.   MetKod  of  Procedure. 

If  the  estate  is  Insolvent,  the  'administra- 
tor as  trustee  for  the  creditors  may,  under 
G.  C,  1  10777,  sue  to  set  aside  a  fnmdulent 
conveyance,  or,  if  an  innocent  person  has 
bought  the  land,  may  sae  the  fraudulent 
grantee  for  Its  value:  Boney  v.  Clark^  55 
O.  8.  204,  IV  Longsdorfs  Notes,  061  [re- 
versing Doney  v.  Dunnick,  8  O.  C.  C.  163, 
4  O.  C.  D.  3801. 

An  administrator  may  vithln  four  years 
choose  two  methods  of  procedure  to  reach 
land  fraudulently  conveyed  by  the  decedent: 
(1)  Ejectment  either  before  or  at  the  time 
of  suing  in  the  probate  court,  to  sell  to  pay 
debts.  (2)  Action  to  set  aside  the  convey- 
ance and  for  sale.  These  two  remedies  must 
be  sought  in  the  common  pleas.  He  can  not 
obtain  an  avoidance  of  the  conveyance  in  the 
common  pleas,  and  then  Hie  suit  in  the  pro- 
bate court  to  sell  to  pay  debts:  hongley  v. 
Sewell,  2  0.  N.  P.  376,  4  0.  D.  (N.P.)  I. 

The  remedy  is  to  set  aside  the  fraudulent 
conveyance  and  not  to  have  personal  judg- 
ment against  the  grantee:  Doney  v.  Dunnick, 
8  O.  C.  C.  163,  4  O.  C.  D.  380.  See  also 
FBAtTDULBNT  CONVET&NCGS. 

4.  Jurisdiction. 

The  filing  of  the  petition  In  the  probate 
court  gives  that  court  exclusive  jurisdiction 
to  determine  every  question  in  the  case,  and 
the  court  of  common  pleas  has  no  jurisdic- 
tion to  set  aside  a  sale  made  and  confirmed 
by  order  of  the  probate  court,  except  where 
a  fraudulent  judgment  has  been  procured: 
Baker  v.  hamhin,  11  0.  G.  C.  103,  5  O.  C. 
D.  64. 

S.    Effect  of  Order  Setting  Aside  Conveyance. 

After  an  action  by  an  adminiBtrator  to 
set  aside  a  conveyance  made  by  hie  intestate 
as  fraudulent,  and  after  decision  to  that 


dTeet  in  a  proper  court,  but  without  any 
order  for  the  sale  of  the  prt^rfy,  the  ad* 
miuiatrator  may  apply  to  the  probate  court 
to  have  auch  property  sold  to  pay  debta: 
Lawman  T.  Seioall,  16  O.  C.  C.  466,  9  O.  C. 
D.  177  Treversing  Longley  v.  BetoeU,  2  O.  N. 
P.  376,  4  0.  D.  (N.P.)  1]. 

The  death  of  a  debtor  and  ^ip<^tmettt  of 
his  administrator  does  not  deiwive  the  ered- 
itoT  of  the  right  to  attadc  the  ftanduloit 
eonvqrance.  G.  C,  i  10777,  is  not  exehuive. 
But  after  the  conveyance  is  set  aside  the 
assets  can  be  administered  through  the  per- 
sonal representative:  Hoffman  v.  Kiefor,  19 
0.  C.  C.  401,  10  0.  C.  D.  304. 

After  sale  of  real  estate  has  been  let  aude 
as  fraudulent,  it  may  be  sold  to  pay  the 
widow's  yearly  allowance:  Allen  v.  Alien, 
18  O.  8.  234,  n  Longsdorfs  Notes,  884. 

Lands  conveyed  to  defraud  creditors  can 
not  be  ordered  sold  until  the  conveyance  has 
been  set  aside  In  a  proceeding  commenced  for 
that  purpose  in  the  court  of  common  pleas. 

An  order  of  the  probate  court  for  the  sale 
of  such  lands  ui>on  a  judgment  of  its  own, 
setting  aside  the  conveyance  as  null  and 
void,  is  of  no  validity  whatever,  and  may  be 
impeached  in  a  collateral  proceedii^  to  re- 
cover the  land :  Spoors  v.  Coen,  44  O.  S.  497, 
IV  Longsdorfs  Notes,  226. 

6.  Limitation. 

While  the  action  to  set  aside  a  fraudulent 
conveyance  is  pending  in  the  common  pleas, 
and  four  years  have  elapsed  since  deoedent^s 
death,  the  probate  court  has  no  jurisdic- 
tion; the  statute  does  not  permit  him  to 
split  his  action:  Ijongley  V.  Bevoell^  2  0.  N. 
P.  376,  4  0.  D.  (N.P.)  1. 

The  action  to  set  aside  a  fraudulent  con- 
veyance must  be  brought  witiiin  four  years: 
Doney  v.  Clarft,  66  O.  S.  204,  IV  LtwgsdorPs 
Notes,  661. 

For  the  application  of  the  statute  of  limi- 
tations, see  LiiciTATioNS,  Statutb  op. 

7.  Pleading. 

An  averment  that  Uiere  is  no  personal 
property  sufficient  to  pay  debts  is  impera- 
tive, and  is  not  dispensed  with  by  an  allega- 
tion that  the  land  in  question  had  been 
fraudulently  conveyed  by  the  decedent: 
Baen  v.  Weller,  12  O.  D.  (N.P.)  128. 

But  the  answer  of  a  guardian  ad  Utem 
for  the  minor  heir,  alleging  his  ignorance  of 
the  matters  contained  in  the  petition,  and 
praying  that  the  rights  of  his  wards  may  be 
protected,  has  the  effect  of  a  general  denial, 
and  requires  the  production  of  proof  of  all 
the  material  allegations  of  the  administra- 
tor's petition;  Wood  v.  Butler^  23  O.  S.  520, 
III  Longsdorfs  Notes,  138. 
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having  acted  under  a  mutual  mistake  as  to 
their  rights,  are  not  estopped  to  claim  the 
the  inheritance':  Murdoch  v.  Lante,  34  0. 
S.  580.  HI  Longsdorf's  Notes,  740. 

If  the  decedent  conveyed  land  ahsolutely, 
but  todE  back  a  collateral  contract  showing 
it  vas  secnrify  for  a  loui  and  would  be  re- 
conv^ed  on  payment,  if  after  his  death  the 
value  of  the  Iwid  did  not  exceed  the  ddbt, 
tiie  executmv  could  release  the  right  to  re- 
dean,  and  let  the  grantee  keep  tin  land  for 
the  ddbt.  At  all  events,  the  heirs  being  all 
adults,  though  two  were  married  wcanen,  not 
barred  1^  limitations,  can  not  twenly-sevoi 
years  afterwards  elabn  a  right  to  redeem: 
Piatt  V.  Bmith,  12  0.  8.  661,  II  Longsdorfs 
Notes,  684. 

I.  To  BiKD  Estate  bt  Admissions. 

An  administrator's  admiBsions  as  to  a 
claim  are  not  competent  to  bind  the  estate 
when  not  made  in  the  course  of  duty,  as  in 
accepting  or  rejecting  the  claim,  beeanse 
they  are  not  against  interest  Nor  if  he  is 
an  heir,  if  titers  are  other  heirs  who  woald 
be  prejudiced:  Hueaton  v,  Buegtoit,  £  0.  S. 
488,  I  Longsdorf's  Notes,  1076. 

Admissions  of  an  administrator  are  eom- 
petent  against  the  estate,  in  favor  of  a  cred- 
itor. Crediton  need  not  go  behind  them: 
Matom  T.  Clapp,  8  O.  248,  I  LOBgsdorfs 
Notes,  431. 

An  administrator's  declaration  that  the 
estate  was  indebted  to  a  person  is  not  com- 
petent evidence  in  an  action  by  such  person 
against  the  succeeding  administrator,  tiie 
predecessor  having  died:  Bird  v.  Hueaton, 
10  0.  S.  418,  II  Longsdorfs  Notes,  447. 

An  administrator  or  executor  has  no  power 
by  a  new  promise  to  revive  a  claim  or  debt 
already  barred  by  the  statute  of  limitations: 
Drowllard  v.  Wilton,  1  Dec  Rep.  665,  10  W. 
L.  J.  385. 


An  executor's  petition  to  sell  lands  to  pay 
debts,  including  those  fraudulently  con- 
veyed, O.  C,  1  10777,  will  not  reach  money 
paid  hy  the  decedent  to  clear  his  wife's  land 
of  a  mor^^age,  nor  to  reach  tiie  proceeds  of 
laud  in  t^  heir's  hands  after  a  fraudulent 
sale  1^  decedent,  for  tiiese  are  diums  for 
money  and  not  to  sell:  Webster  v.  Ballard, 
4  Deo.  Bep.  419,  8  Clev.  L.  Rep.  137. 

For  the  general  diseusuon  of  the  subject 
of  pleading,  see  Pleaihvos. 

H.    CONTBAOTS  or  DlCKDaMT. 

The  executor  may  generally  perforiu  or  ob- 
tain a  release  from  personal  contracts  of  the 
decedent  according  to  the  interests  of  the 
estate  and  with  the  court's  approval:  Oray 
V.  Baiokint,  8  0.  S.  449,  11  Longsdorfs 
Notes,  358. 

The  probate  court  is  not  expressly  vested 
with  jurisdiction  to  order  an  administrator, 
against  his  objection,  specifically  to  perform 
an  agreement  alleged  to  have  been  made  by 
his  intestate;  and  such  an  order  so  made 
merely  on  motion  of  a  party  to  the  agree- 
ment and  not  necessarily  to  effectuate  some 
power  expressly  referred,  is  coram  non  judice, 
and  void:  Jones  v.  Green,  21  O.  C.  C.  96,  II 
O.  C.  D.  548. 

A  contract  to  buy  real  estate  made  by  the 
decedent  can  be  rescinded  by  bis  adminis- 
trator having  no  assets  to  pay,  and  the  ven- 
dor consenting,  and  chancery  will  not  aid 
tne  heir  to  set  it  up  again:  JTotoord  v. 
Babcock,  7  O.  (pt.  2)  73,  I  Longsdorrs 
Notes,  887. 

A  rescission  of  a  contract  to  buy  real  estate 
the  venders  administrator  in  good  faith 
■ad  for  the  heirs'  advantage  will  not  be 
disturbed  after  the  lapse  of  numy  years: 
Ludloto  T.  Oooper,  4  0.  S,  1,  11  Lcmgsdorf  s 
Kote«,  67. 

A  contract  of  decedent  being  made  to  sell 
real  estate^  his  will  anthorinng  hia  executor 
to  sen  Us  lands  gives  no  power  to  agree  to 
sell  to  sneh  buyer  at  a  less  price.  But  the 
buyer  on  tender  oi  Uie  price  is  entitled  to  a 
deed:  PoUook  t.  Fine,  2  O.  C.  0.  869,  10  0. 
C.  D.  620. 

The  right  of  action  to  declare  void  a  con- 
tract, whereby  one  now  deceased  sold  certain 
standing  timber  at  a  grossly  inadequate 
price,  is  in  tiie  personal  representative  of 
the  decedent,  and  not  in  the  devisees  of  land 
from  whicH  the  timber  Is  being  removed: 
laham  t.  Stave  Co.,  2  O.  a  C.  (N.S.)  1,  15 
O.  C.  D.  167. 

Proceedings  and  judgment  under  G.  C, 
1 11922,  to  carry  out  decedaif  s  contract  to 
convey,  are  void  for  want  of  jurisdiction  if 
the  contract  was  void,  as  where  it  was  made 
by  a  married  woman.   The  parties  thereto 


J.  To  Bind  Estatb  bt  Cohtbaot. 

An  administrator  can  not  bind  tiie  estate 
by  his  contracts;  hence,  his  note  to  an  at- 
torney for  services  in  settling  the  estate  can 
not  be  sued  on  at  law  against  his  successor, 
until  the  probate  court  has  ordered  its  al- 
lowamee  as  reasonable:  MeUen  v.  W«s(,  6  O. 
a  0.  80,  3  O.  C.  D.  46;  MoBrUe  v.  Bruckar, 
6  O.  C.  C.  12,  3  0.  C.  D.  7. 

Where  from  the  nature  of  the  contnut 
and  her  inability  to  perform  such  contract 
individually,  Uie  executrix  will  be  held  to 
have  executed  the  contract  In  her  representa- 
tive capacity:  Coles  T.  Keamty,  8  Dec  Rep. 
733,  9  Bull.  245. 

A  trust  to  executors — as  to  dispose  of  land 
— is  personal  and  can  not  be  delegated.  Ac- 
cordingly, an  executor's  contract  authorising 
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a  person  to  change  locations,  redeem  such 
parts  of  the  land  as  had  been  sold  for  taxes, 
and  do  what  is  necessary  to  perfect  and  se- 
cure the  title  for  half  the  land  as  compen- 
Bation,  is  not  authorized:  Taylor  v.  Oallo- 
tray,  1  O.  232,  I  Longadorf'  Notes,  72. 

The  rule  of  immunity  of  estates  against 
indebtednew  incurred  the  personal  rep- 
reaoitatiTea  does  not  apply  vhere  the  estate 
and  minor  heirs  derived  a  benefit  from  the 
use  by  a  tiiird  person  of  his  own  money  at 
the  request  of  the  executrix,  in  paying'  taxes 
and  tiius  saving  the  property  from  sacrifice; 
and  this  i8*toae,  notwithstanding  the  malad- 
ministration of  the  executrix:  Stillman  v. 
nolme$,  9  6.  N.  P.  (N.S.)  193. 

If  an  executrix  who  is  also  legatee  for  life 
of  stock,  with  power  of  disposition,  gives  a 
third  person  power  of  attorney  to  sell  them 
and  change  investments  at  discretion,  and 
he  has  the  corporation  transfer  them  to  him- 
self, and  sells  them,  the  corporation  ia  liable 
to  the  estate  for  the  wrongful  transfer.  The 
trustee  can  not  delegate  her  discretion,  and 
the  corporate  offices  knowing  of  the  will  are 
bound  to  know  ite  contenta:  Allen  v.  Inaur- 
oncp  Co.,  10  Dec.  Rep.  204,  19  Bull.  198 
[reversed,  without  stating  the  grounds,  Allen 
V.  Insurance  Co.,  32  Bull.  374]. 

The  probate  court  ia  without  jurisdiction, 
in  advance  of  the  settlement  of  the  estate, 
to  entertain  an  application  by  the  adminis- 
rator  to  fix  a  sum  as  a  maximum  to  be  ex- 
pended such  administrator  for  the  pur- 
pMe  of  a  tombstone  or  monument  and  order 
the  administrator,  in  the  event  that  such 
monument  is  not  procured  by  the  widow  or 
next  of  kin,  to  erect  such  monument  and 
charge  the  expense  to  the  estate:  In  re  Fer- 
guaon,  81  O.  S.  58  [affirming  In  re  Fergu- 
son, 0  O.  N.  P.  (NK)  417,  18  O.  D.  (N.P.) 
374]. 

A  employed  defendants  aa  attorneys  to  se- 
cure her  appointment  as  administratrix  of 
her  husband's  estate,  procure  sureties  and 
manage  her  affaira,  both  personal  and  as 
administratrix.  Defendanta  collected  money 
of  the  estate  and  held  it  subject  to  their 
fees  and  to  secure  the  sureties  aa  agreed. 
It  was  held  that,  though  an  administrator 
can  not  pledge  assets  for  his  own  obliga- 
tions, yet  no  righta  of  creditor;*  appearing 
to  be  in  jeopardy  the  court  will  not  assist 
in  the  repudiation  of  the  contract:  Bugher 
T.  Wright,  22  Bull.  881. 

K.   To  BoRBOW  Monet. 

An  administrator  may  borrow  money  to 
pay  a  debt  of  the  estate  to  save  land  from 
forced  sale:  Welsh  T.  Perleina,  8  O.  62,  I 
Longedorra  Notes,  413. 


L.  To  Sell  Pbopebtt  or  Estati. 

1.  Peraonalty. 

At  common  law  an  executor  or  adminia- 
trator  haa  power  to  sell  the  assets  of  the 
estate,  including  notes  and  mortgagee,  with- 
out an  order  of  court:  Jelke  v.  Ooldsmith, 
52  0.  8.  499,  IV  Longadorfs  Notes,  581. 

An  administrator  or  executor  may  sell  the 
personal  property  of  the  e6tat«  at  public 
sale  without  an  order  of  court:  Jelke  v. 
uoldsmith,  52  O.  S.  499,  IV  Longsdorf's 
Notes,  681. 

An  executor  or  adminiatrator  has  no  power 
to  sell  promissory  notes,  claims,  demands, 
right  of  action,  bonds  and  stocks,  except  in 
caac  of  desperate  claims,  and  bonds  and 
atocks  necessary  to  be  sold  to  pay  debts: 
Jelke  V.  Goldsmith,  62  0.  S.  499,  IV  Longa- 
dorfs Notes,  S81. 

An  administrator  has  no  power  to  sell  or 
transfer  notes  secured  by  mortgage  whieh 
belonged  to  deceased  at  time  of  his  death: 
Miller  V.  Stark,  61  O.  S.  413,  IV  Longadorfs 
Notes,  812. 

An  executor  must  sell  the  personal  prop- 
erty belonging  to  the  estate,  except  promis- 
sory notes  and  other  rights  in  action  whieh 
can  be  collected:  Weyer  v.  Watt,  48  O.  S. 
545,  IV  Longsdorf's  Notes,  428. 

An  executor  as  such  has  no  power  before 
final  settlement  to  tarn  over,  witiiout  an  or- 
der of  the  probate  court,  notes  held  by  the 
estate  to  a  creditor  of  the  eatate,  and  one 
holding  notes  so  turned  over  does  not  have  a 
valid  title  to  them  upon  which  to  sue  the 
maker:  Surety  Co.  v.  Houghton,  13  O.  C.  C. 
(N.S.)  623,  l!2  0.  C.  D.  138. 

Under  G.  C,  §  10704,  the  probate  court  has 
authority  to  order  the  sale  of  securities  in 
danger  of  depreciation  and  the  reinvestment 
of  the  proceeds  therefrom:  Guthrie  v.  Gas 
Co.,  2  O.  N.  P.  (N.S.)  117,  15  O.  D.  (NJ».) 
23. 

Omission  by  the  probate  court  to  fix  the 
lowest  price  at  which  corporate  stock  belong- 
ing to  the  estate  of  a  decedent  may  be  sold 
at  private  sale,  does  not  invalidate  a  sale 
made  in  all  other  respects  in  conformity  with 
the  statute,  without  collusion  or  fraud  and 
at  the  market  price:  Burch  v.  Trust  Co.,  14 
0.  C.  C.  (N.S.)  346,  23  O.  C.  D.  358  [affirm- 
ing Burch  V.  Trust  Co.,  12  O.  N.  P.  (N.S.) 
86,  22  O.  D.  (N.P.)  6]. 

No  order  of  court  or  authority  to  sell  stock 
at  private  sale  being  given,  an  approval  of 
an  account  containing  a  report  of  the  sale 
at  a  good  price  ia  equivalent  to  a  previous 
order.  If  all  the  debts  are  paid,  and  the 
executor  is  residuary  l^tee  and  alone  in- 
terested, his  successor  can  not  attack  fhe 
sale;  Hicka  t.  Stone,  9  Dec.  Sep.  132,  II 
BulL  67. 
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If  an  administrator  dlBposes  of  the  per- 
sonal property  of  the  estate  without  proper 
security  for  its  payment  he  is  guilty  of  a 
breach  of  oCGcial  duty  and  for  any  damage 
or  loss  thereby  occasioned  to  the  estate,  be 
and  his  sureties  are  liable:  White  v.  Moe,  10 
O.  S.  37,  II  LongBdorf  s  Notea,  924. 

At  a  sale  of  personalty  on  credit,  the  ad- 
ministrator can  not  arbitrarily  reject  notes 
tendered  to  him,  if  the  sureties  thereon  have 
all  the  statutory  qualifications,  but  if  his 
decision  as  to  such  qualifications  is  made  in 
good  faith  and  with  due  caution,  it  should 
stand:  Hamilton  v.  Bonham,  20  0.  C.  C.  252, 
10  0.  C.  D.  834  (reversed  on  other  grounds, 
Bonham  T.  Hamilton,  66  O.  S.  82,  IV  Longs- 
dorf's  Notes,  899]. 

Where,  at  an  admiDistrator's  sale  of  goods, 
upon  terms  of  credit  of  nine  months  with  ap- 
proved security,  a  bid  is  accepted,  but  it  is 
stipulated  that  the  transaction  is  to  be  a 
sale  if  surety  be  g^ven  by  ten  o'clock  the 
next  day,  tmt  if  not  given  the  goods  to  be 
again  offered  for  sale,  and  the  sureties  ten- 
dered 1^  the  bidder  are  not  approved  by  the 
administrator,  and  the  goods  are  thereupon 
offered  and  sold  to  another,  the  title  to  the 
goods  does  not  pass  to  the  first  bidder  and 
he  can  not  nuiintain  replevin  for  their  pos- 
session: Bonham  T.  Hamilton,  66  0.  S.  82, 
IV  Longsdorf B  Notes,  809. 

2.  Realty. 
(a)    Natim  of  Power. 

The  power  of  an  administrator  to  sell  lands 
is  strictly  a  l^^al  one,  and  if  a  sale  is  sought, 
the  question  is  triable  at  law :  Liebjf  v.  Park, 
4  O.  469,  I  Longsdorfs  Notes,  236. 

An  administrator  having  a  right  to  sub- 
ject lands  to  pay  debts  may  in  a  proper  case 
proceed  like  an  ordinary  lienholder  to  mar- 
shall  liens  and  sell  instead  of  proceeding 
under  the  administration  act:  Oalkina  v. 
Johnaton,  20  O.  S.  589,  II  Longsdorfs  Notes, 
1015. 

(b)    Power  Given  by  Will. 
(oa)    How  Power  Given. 
{aaa)    Express  Power. 

Power  to  sell  realty  does  not  authorize 
executors  to  lease:  Breuer  v.  Hayet,  10  Dec. 
R^.  891,  21  Bull.  29;  Breuer  v.  Hayee,  10 
Dec  Rep.  583,  22  Bull.  144. 

Power  to  sell  lands  does  not  authorize  an 
exchange  or  barter,  but  a  sale  for  money 
only:  Taylor  T.  QaUovoay,  1  O.  232, 1  Longs- 
dorfs Notes,  72;  Fl^hmoM  y.  Shoemaker, 
2  O.  C.  a  162,  1  0.  C.  D.  415. 

Disereticmary  power  to  sell  lands  given  by 
will  ean  not  be  delated:  Railroad  v.  Hutch- 


jfu,  37  O.  S.  282,  III  Longsdorfs  Notea,  012; 
Allen  V.  Insurance  Co.,  10  Dec.  Rep.  204,  19 
BuU.  198. 

Executors  authorized  by  will  to  sell  lauds 
must  take  out  letters  of  administration  be- 
fore being  empowered  to  sell:  /n  re  Crawford, 

21  0.  a  c.  SS4, 11  o.  a  jy.  eos. 

No  express  authority  having  been  given  to 
the  executors  of  a  will  to  carry  out  a  pro- 
viaion  to  sell  certain  lands  and  distribute 
the  proceeds  thereof  to  certain  devisees,  that 
power  will  be  deemed  conferred  by  a  provi- 
sion for  the  appointment  of  the  executors 
"firmly  believing  that  they  will  fully  carry 
out  the  directions  of  the  will":  Schaupp  v. 
JoneB,  3  O.  C.  C.  (N.S.)  176,  13  O.  C.  D.  648. 

An  executor  obtains  no  title  and  has  no 
power  to  convey  real  estate  unless  there  are 
words  expressly  granting  him  title,  and  then 
only  for  the  purpose  of  realizing  money  to 
pay  debts,  or  as  a  trustee  to  carry  out  desig- 
nated trusts:  Helmig  v.  Meyer,  8  O.  N.  P. 
31,  10  O,  D.  (N.P.)  308. 

An  imperative  direction  to  sell  real  estate, 
and  an  unconditional  requirement  to  dis- 
tribute the  proceeds  among  certain  beneficia- 
ries, are  powers  coupled  with  an  interest;  and, 
by  the  force  of  the  will,  the  title  to  the  real 
estate  of  the  testator  Tests  in  fee  in  his  exec- 
utors, and  does  not  descend  to  his  heirs: 
Martin  v.  Spurrier,  13  O.  C.  D.  110  [reversed, 
without  opinon,  Spurrier  v.  Martin,  69  O.  S. 
63S]. 

Unless  authorized  by  the  will,  an  executor 
can,  in  no  case,  sell  real  estate  without  first 
obtaining  an  order  of  court.  And  an  ad- 
ministrator can  not  convey  title  to  real  estate 
without  first  obtaining  an  order  to  sell  same 
in  the  manner  prescribed  by  law;  for  to 
divest  the  heirs  of  their  title  to  real  estate 
by  sale  througu  the  personal  representative, 
the  sale  must  be  made  in  substantial  com- 
pliance with  tae  law:  Goforth  T.  Longworth, 
4  O.  129,  I  Longsdorfs  Notes,  210. 

A  will  giving  power  to  an  executor  to  sell 
lands  will  be  so  construed  as  to  carry  out 
the  intentions  of  the  testator:  WilUama  v. 
Veach,  17  U.  171,  I  Longsdorfs  Notes,  802. 

A  power  conferred  on  executors  in  this 
language,  "giving  them  full  and  complete 
power  as  I  myself  pMsess  to  dispose  of  my 
property,"  etc.,  is  a  power  coupled  with  an 
interest:  Williams  v.  Veach,  17  O.  171,  I 
Longsdorfs  Notes,  802. 

Where  the  testator  has  made  the  contract 
to  sell  the  lands  in  his  life-time,  and  in  his 
will  empowered  his  executor  to  sell  the  same, 
and  give  deeds,  the  executor  can  not  agree 
with  the  purchaser  in  the  contract  to  sell 
the  lands  for  less  than  tiie  contract  price  t 
Pollock  V.  Pine,  2  O.  C.  C.  369,  1  O.  G  D. 
620. 
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Power  given  to  executors  to  Bell  laod  ceaseB 
to  exist  when  the  estate  is  settled  or  all 
claims  against  it  are  presumptivelj  satis- 
fied by  lapse  of  time:  Ward  T.  Barrotoa,  2 
O.  S.  241,  I  LoDgsdorf'a  Notes.  1046. 

Payment  of  the  purchase  notes  on  the  pur- 
chase  of  land  from  an  executor  required  by 
the  will  to  sell  to  the  executor's  indorsee 
is  the  same  as  payment  to  the  executor  him- 
self: Bater  v.  Kooher,  8  0.  C.  C.  390,  6  O. 
C.  D.  276,  2  O.  D.  (N.P.)  587  [affirmed,  with- 
out opinion.  Batw  T.  Koeher,  61  O.  S.  622, 
31  BoU.  348]. 

A  eluue  reading  *ni  do  inveat  him  with 
full,  ample,  and  complete  power  to  dispose 
(after  my  decease),  in  such  manner  as  he 
thinks  proper,  all  my  estate  of  every  deserip- 
tion,  real  and  personal,  and  invest  him  with 
full  power  to  settle  and  adjust  all  my  worldly 
affairs,  as  he  pleases;  meaning  express^  to 
invest  him  with  as  full  power  to  that  effect 
as  I  might  possess,  nttt  incompatible  with 
the  tenor  and  substance  of  this  last  wUl  and 
testament,"  give  an  executor  full  power  to 
sell  and  dispose  of  the  estate:  Steele  v. 
Worthington,  2  O.  182,  I  Longsdorf's  Notes, 
116. 

(hbb)    Implied  Power. 

Authority  given  by  will  to  an  executor  to 
convert  realty  into  money  is  the  equivalent 
of  authority  to  sell:  Dean  v.  LotDenatein,  6 
O.  C.  C.  687,  3  O.  C.  D.  697. 

A  will  devised  "my  house  to  be  sold  and 
the  proceeds  divided"  specifying  the  legatees 
thereof  and  naming  executors  to  carry  out 
the  intention  of  the  will.  It  was  held  that 
where  some  of  the  legatees  elect  to  take  the 
property,  and  others  to  take  the  proceeds,  a 
sale  thereof  is  necessary.  Hence,  although 
power  of  sale  is  not  implied  in  an  executor 
in  the  absence  of  express  authority,  unless 
a  substantial  necessity  exists,  yet  a  sale  of 
the  house  is  authorized  in  a  case  like  the 
above:  Bchaupp  v.  Jones,  12  O.  D.  (NJ».)  197. 

Where  a  will  provided  that  the  executrix 
should  hold  property  in  trust  for  five  years, 
and  collect  the  rents,  and  that  then  the  prop- 
erty should  be  sold  and  the  proceeds  divided, 
this  gave  the  executrix  implied  power  to 
sell  the  real  estate:  Lawtm  v.  Lavotoiij  6  O. 
N.  P.  441,  7  O.  D.  {N.P.)  493. 

A  devise  In  trust  "to  invest,  manage  and 
control"  as  the  trustee  may  deem  best  to  com- 
bine safety  with  productiveness,  confers  upon 
the  trustee  power  of  sale  at  his  discretion: 
Bargent  T.  BibUy,  6  Dec  Kep.  1219,  13  Am. 
L.  See.  33,  11  Bull.  177. 

Merely  naming  a  person  as  executor  in  a 
will  directing  that  proper^  be  sold  and  the 
proceeds  divided  does  not  g^ve  that  person 
authority  to  sell:  Weymouth  v.  /rioftt,  5  O. 
N.  P.  248,  7  0.  D.  (NJ.)  91. 


The  power  to  sell  lands  and  distribute  the 
proceeds  in  accordance  with,  the  will  is  a 
power  that  may  be  inferred  from  the  ex- 
pression in  the  will,  "firmly  believing  they 
(the  executors)  will  carry  out  the  direc- 
tions  of  my  will,"  in  the  absence  of  express 
power  thereunto:  Bohaupp  v.  Jonee,  S  O.  O. 
C.  {N.S.)  176,  13  O.  C.  D.  649. 

{bb)    Who  May  Execute  Power. 

If  only  one  qualifies,  he  may  execute  a 
power  to  sell:  Taylor  r.  GFoMoioay,  1  0.  232, 
I  Longsdorf's  Notes,  72. 

But  no  number  less  than  all  who  are  acting 
can  execute  the  power:  Fleiaohmaim  T.  Bhoe- 
maker,  2  O.  C.  C.  162,  I  O.  C.  D.  415. 

Although  one  executor  can  not  purchase 
lands  of  bis  coexecutors,  yet  such  a  sale  may 
be  confirmed  by  the  subsequent  assent  and 
ratification  of  the  heirs:  MitoMl  T.  JhaUaPf 
10  O.  117,  I  Longsdorf's  Notes,  493. 

Whether  a  power  of  sale  given  by  will  to 
three  executors  can  be  exercised  by  a  sole 
surviving  executor  was  queried  but  not  de- 
cided in  Ward  T.  Barrows,  2  0.  S.  241,  I 
Longsdorf's  Notes,  1046. 

Where  a  will  directs  land  to  be  sold  by  the 
executors,  but  they  resign  without  so  doing, 
the  sale,  or  conv^ance,  or  both,  may  be  made 
by  an  administrator  with  the  will  annexed: 
Elstner  r.  Fife,  32  0.  S.  358,  lH  Longsdorfs 
Notes,  638. 

In  the  absence  of  such  a  statute  as  G.  C, 
8  10590,  authority  to  sell  lands,  given  by  will 
to  an  executor,  could  not  he  executed  by  the 
administrator  with  the  will  annexed:  Wills 
T.  Oowper,  2  0. 124, 1  Longsdorfs  Notes,  112. 

Where  a  will  confers  powers  upon  an  execu- 
tor to  sell  lands,  it  will  be  so  construed  as  to 
carry  out  the  intentions  of  the  testator: 
Williams  T.  Veaeh,  17  0.  171,  I  Longsdorfs 
Notes,  802. 

(cc)    When  Power  May  Be  Executed. 

Power  given  to  executors  by  will  to  sell 
and  convey  land  becomes  l^ally  inopera- 
tive and  ceases  to  exist  when  the  estate  is 
settled,  or  all  claims  against  it  are  presump- 
tively satisfied,  by  lapse  of  time,  and  no 
object  of  the  testator  remains  to  be  at- 
tained; Ward  T.  Borrotes,  2  O.  S.  241,  I 
Longsdorf's  Notes,  1046. 

A  devise  to  certain  relatives  witii  power 
to  the  encutor  to  sell  and  convey  the  prop- 
erty so  devised,  if  necessary,  for  the  purpose 
of  distributing  it,  was  a  devise  in  fee  to  the 
relatives,  and  the  power  of  sale  vested  In  the 
executor  was  a  naked  power  only,  not  a  power 
coupled  with  an  interest,  and  could  only  be 
exercised,  if  necessary,  for  the  purpose  of 
making  distribution:  Soyt  t.  Day,  32  O.  S. 
101,  in  Longsdorfs  Notes,  622. 
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An  execntor'B  bill  in  equity  to  Bell  to  pay 
debts  will  not  be  sustained  without  showing 
that  his  more  sunmiary  remedy  at  law  in 
the  common  pleas  as  a  probate's  court  is 
inadequate;  Leslie  t.  Willey,  W.  147, 1  Longs- 
dorf  a  Notes,  14. 

[dd)    How  Power  May  Be  Executed. 

Power  to  sell  land,  given  in  a  will,  ceases 
to  eodst  when  an  executor,  after  accepting 
his  trust,  resigns.  But  the  power  may  be 
transferred  to  an  admisistrator  with  the  will 
annexed.  In  case  the  administrator  then 
resigns,  his  power  under  such  will  wholly 
ceases,  and  a  deed  made  by  him  afterward, 
of  land  sold  by  him  whfle  in  office,  cout^s  no 
title:  Elatner  Y.  Fife,  32  O.  S.  358,  III 
Lmigsdorfs  Nota,  638. 

If  testator  empowers  his  executor  to  sell 
by  the  terms  of  the  will,  and  only  one  of  tbe 
executors  named  qualifies,  such  executor  may 
sdl  under  such  power:  Taylor  T.  OaUouMy, 
1  O.  2S2,  I  Longsdorfs  Notes,  72. 

Under  an  order  of  court  authorising  an 
executor  to  sell  an  entire  tract  of  land,  he 
may  sell  a  part  thereof:  Busing  v.  Higbee, 
7  0.  (pt  1)  198.  I  Longsdorfs  Notes,  370. 

Where  the  will  gives  great  discretion  in 
the  execution  thereof,  in  the  absence  of  fraud 
such  discretion  will  not  be  interfered  with: 
la  re  Reynolds,  3  O.  N.  P.  292,  2  O.  D.  (N. 
P.)  11. 

Power  given  to  an  executor  to  sell  lands 
when  advantageous,  and  proceeds  to  be  dis- 
tributed to  children  as  they  come  of  age,  is 
a  power  connected  with  a  trust,  and  executor  i 
entitled  to  possession  of  land:  Dabney  v. 
Manning,  3  O.  321,  I  Longsdorfs  Notes,  174. 

Where  testator  bequeathed  residue  to  hia 
two  daughters  and  their  heirs  "and  in  case 
the  said  daughter  Eliza  shall  decease  with- 
out lawful  heira  of  her  body,  her  share  to 
pass  to  the  other  sistor  and  her  heirs,"  it 
was  the  executor's  duty  to  make  distribu- 
tion as  expressly  directed,  and  such  distri- 
bution was  a  complete  administration  of  his 
trust.  It  was  queried  but  not  decided 
whether  the  bequest  over  on  the  death  of 
Eliza  is  void,  because  inconsistent  with  the 
bequest  to  her  and  her  heirs,  or  is  valid: 
Ratliff  V.  Warner,  32  O.  S.  334,  III  Longs- 
dorfs Notes,  637. 

Levy  of  attachment  in  an  action  against 
a  devisee  will  not  defeat  or  prevent  the  exe- 
ention  of  a  power  of  sale  given  by  the  tes- 
tator to  bis  executor,  nor  will  such  levy  affect 
the  title  of  the  purchaser  at  the  executor's 
sale:  Bmyth  T.  Anderaon,  81  0.  S.  144,  III 
LongsdorTs  Notes,  fi68. 

Under  a  will  directing  the  sale  of  real 
estate  and  the  distribntiion  of  proceeds  in  a 
prescribed  manner,  the  exeeutora  take  the 
S-o 


fee  in  tbe  real  estate,  and  with  it  the  right 
of  possession;  and  tbe  executors  may  main- 
tain an  action  for  possession,  under  O.  C, 
1  11903,  against  one  wrongfully  in  posseasion, 
and  tbe  heirs  are  not  necessary  parties;  Jfor- 
tin  T.  Spurrier,  13  0.  0.  D.  110. 

(c)    Statutory  Proceedinga. 
(oa)    History  of  L^islation. 

Neither  the  earlier  territorial  law,  nor  the 
execution  law  of  Feb.  1805,  authorized  a  sale 
of  decedent's  lands  on  judgment  against 
oKoutors  or  administrators;  Qray  t.  Asitmo, 
3  0.  466,  I  Longsdorfs  Notes.  183. 

Previous  to  August,  1795,  there  was  no  law 
in  the  Northwest  Territory  authorizing  exec- 
utors or  administrators  to  sell  decedent's 
estates.  Under  the  act  of  1803,  the  common 
pleas  had  jurisdiction  to  order  sale  of  real 
estate  of  decedent.  The  law  of  1705  author- 
izing such  sale  was  repealed  by  the  act  of 
Feb.  22,  1805:  Ludlow  v.  Johnaon,  3  0.  653, 
I  Longsdorfs  Notes,  195. 

Between  1805  and  1808  the  law  did  not 
authorize  the  sale  of  a  decedent's  estate  by 
his  personal  representative,  where  the  estate 
was  insolvent:  i^amc:  t.  BhmMr,  8  O.  169,  1 
Longsdorfs  Notes,  420. 

Under  the  law  of  1816,  equitable  interests 
in  land  were  assets  for  the  payment  of  dd>ts, 
and  could  be  sold  as  real  estate  by  order  of 
the  court  granting  administration:  Avvry  T. 
Dufrees,  9  O.  145,  I  Longsdorfs  Notes,  471. 

Prior  to  the  amendment  in  1891  of  G,  C, 
S  10791,  tbe  common  law  applied,  and  an 
administrator  could  sell  assets  without  an 
order  of  court,  including  notes  and  mort- 
gages taken  at  his  sale  of  land  to  pay  d^ts. 
and  a  buyer  thereof  in  good  faith  for  full 
value  and  without  notice,  though  after  ma- 
turity, without  notice  of  the  administrator's 
wrongful  intent,  acquires  a  good  title  and 
need  not  see  to  the  application  of  the  par- 
chase  money,  and  though  the  court  had  pre- 
viously decreed  the  administrator  to  surren- 
der the  notes  to  trustees :  Jelke  v.  Ooldamith, 
52  O.  S.  499,  IV  Longsdorfs  Notes,  581. 

An  action  can  not  be  brought  to  subject 
tbe  lands  of  a  deceased  debtor  in  this  state 
to  sale  for  the  payment  of  hia  debts,  even 
though  the  heirs  and  representatives  of  his 
estate  reside  in  another  state.  The  creditor 
may  take  out  letters  of  administration  and 
thus  has  a  complete  remedy:  Bustard  t.  Dab- 
ney, 4  0.  68,  I  Longsdorfs  Notes,  203. 

Where  a  scire  facias  was  issued  and  levied 
on  lands  after  the  defendants  death,  it  was 
held  that  a  sheriff's  sate  conferred  no  title: 
Oartney  v.  Reed,  5  O.  221,  I  Longsdorfs 
Notes,  260. 
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(bb)    Neceuity  o<  Statntoiy  ProvisionB. 

Independent  of  statute  there  is  no  power 
of  sale:  McCall  T.  Pialeif,  48  0.  S.  379,  IV 
Longadorf  s  Notes,  421. 

The  power  of  an  administrator  to  sell  lands 
of  an  intestate  is  entirely  statutory.  Though 
an  order  be  made  for  tha  carrying  of  the  law 
into  effect,  yet,  if  the  statute  be  repealed  be- 
fore the  order  is  executed,  its  effect  Is  at  an 
end,  and  no  valid  sale  can  be  affected:  Lud- 
low T,  Wade,  6  O.  494,  I  Longidorfs  Notes, 
807. 

(eo)    Bepeal  of  Statute. 

If  the  statute  is  repealed  after  ib»  order 
of  court  is  made*  but  before  it  is  executed, 
the  effect  of  the  order  is  at  an  end,  and  no 
valid  Side  can  then  take  place:  Ludlow  t. 
Wade,  6  O.  494, 1  Longsdorf  8  Notes,  307. 

The  words  "suit  or  prosecution" — in  the 
saving  clause  of  a  repealing  statute — ^will  not 
include  an  order  allowing  an  administrator 
to  sell  land,  and  if  not  executed  its  effect 
is  ended :  Ludlow  v.  Wade,  5  O.  404,  I  Longs- 
dorf's  Notes,  307. 

If  the  order  to  sell  was  procured  under 
a  statute  enabling  the  court  to  make  it,  a 
repeal  of  the  statute  ends  the  power  to  sell, 
and  a  sale  thereafter  conveys  no  title:  Perry 
V.  Clarkaon,  16  O.  671,  I  Longadorf's  Notes, 
785. 

The  legislature  has  power  to  repeal  a  law 
authorizing  sale  of  land  to  pay  debts  even 
as  to  estates  in  course  of  settlement.  The 
rights  of  creditors  therein  are  not  vested: 
Ludlow  T.  Johnston,  3  O.  653,  I  Longsdorfs 
Notes,  106. 

Where  an  order  of  sale  was  granted  xmdex 
the  act  of  1795,  and  the  sale  made  after 
the  repeal  of  that  act  by  the  act  of  1805, 
such  sale  conferred  no  title  upon  the  pur- 
chaser: Perry  v.  Clarkaon,  16  O.  571, 1  Longs- 
dorfs Notes,  785. 

Where  administrators  were  ordered  by  the 
court  to  sell  real  estate  under  the  statute, 
and  before  the  sale  was  made  the  law  was  re- 
pealed, the  power  of  the  administrators  to 
sell  terminated:  Bonk  V.  Dudley,  1  0.  F.  D. 
233. 

(dd)  Jurisdiction. 

An  administrator's  petition  in  the  probate 
court  to  sell  to  pay  debts  gives  that  court 
exclusive  jurisdiction  to  determine  all  ques- 
tions in  the  case  and  an  independent  suit 
will  not  lie  in  the  common  pleas  to  set  aside 
tiie  sale  unless  there  was  fraud  upon  the 
court  itself  as  where  an  administrator  col- 
lusively  allowed  a  claim  by  his  wife  and  al- 
lowed her  to  buy  the  property  without  pay- 
ing anything,  all  of  which  was  Itnown  to  the 
probate  court:  Baker  T.  Lomhm,  11  0.  C.  0. 
103,  6  O.  C.  D.  64.  Bee  also  Coubts. 


An  administrator's  power  to  sell  real  es- 
tate of  intestate  for  payment  of  debts  is 
strictly  a  legal  power.  If  a  sale  be  made, 
the  question  is  triable  at  law,  and  when,  at 
law,  it  has  been  decided  that  no  autliority 
existed,  equity  can  not  set  it  up:  Lieby  v. 
Park,  4  O.  469,  I  Longsdorf's  Notes,  236. 

The  probate  court  has  jurisdiction  to  try 
any  question  of  fact  arising  in  the  action 
for  the  sale  of  real  estate,  or  it  may  afford 
the  parties  a  trial  by  jury  when  appropriate. 
All  persons  claiming  an  interest  in  the  land 
should  be  brought  before  the  court,  and  aU 
questions  of  title  adjudicated.  This  is  • 
civil  action  under  the  code:  Doan  v.  BiMj/, 
40  O.  S.  688,  IV  Longsdorf's  Notes,  472  [af- 
firming Bitely  T.  Doan,  4  O.  a  C.  7,  2  O. 
0.  D.  888]. 

If  the  land  is  incumbered  l^'  mortgages 
or  other  liens,  tlie  court  must  settle  priori- 
ties and  order  a  sale  free  from  such  Uena. 
Probate  court  not  authorized  to  make  an 
order  to  sdl  land  subjeet  to  mortgage  or 
other  liens:  Sterne  T.  Strong,  42  O.  8.  63,  IV 
Longsdorfs  Notes,  00. 

The  probate  court  has  no  equity  power  to 
set  aside  a  deed:  Fleming  v.  MoOuffey,  12 
O.  N.  P.  (N.S.)  19,  21  O.  D.  (N.P.)  387  [for 
former  opinion,  see  Fleming  v.  MoOuffey,  8 
0.  N.  P.  (N.S.)  430,  19  O.  D.  (N.P.)  521]. 

Under  the  act  of  1803,  jurisdiction  to 
order  the  sale  of  lands  of  a  decedent  in  a 
proper  case  lay  in  the  courts  of  common 
pleas:  Ludlow  v.  Johnston,  3  O.  653,  1  Longs- 
dorf's Notes,  196. 

In  whichever  court  the  action  is  brought^ 
the  rights  of  the  several  parties  may  be  de- 
termined by  such  court:  Tidd  v.  Bloch,  4  O. 
C.  C.  (N.S.)  216,  16  0.  C.  D.  113. 

The  probate  court  having  exclusive  juris- 
diction to  settle  the  accounts  of  executors 
and  administrators,  it  is  incompetent,  where 
such  a  suit  is  brought  in  the  common  pleas, 
for  that  court  to  attempt  to  fix  the  costs  and 
expenses  of  administration:  Tidd  T.  £(ooft» 
4  O.  C.  C.  (N.S.)  216,  16  O.  C.  D.  113. 

Where  a  widow  claims  real  estate  stand- 
ing in  her  deceased  husband's  name  to  be 
hers  by  virtue  of  a  lost  unrecorded  deed  from 
him  to  her,  and  tho'eupon  procures  a  decree 
restoring  such  deed  without  Tanking  judg* 
ment  creditors  of  the  husband  parties,  such 
judgment  creditors  may  file  a  suit  to  set 
aside  such  decree  and  deed,  for  it  is  not  an 
administrator's  province  to  do  so.  Such  suit 
is  in  the  nature  of  a  creditor's  hill  and  there- 
fore is  properly  brought  in  the  common  pleaa, 
for  the  probate  court  has  no  juruidietion  ia 
a  suit  to  sell  to  pay  debts  to  recover  real 
estate:  Fleming  v.  McGuifey,  12  0.  N.  P.  (N- 
S.)  10,  21  0.  D.  (N.P.)  887. 

Court  of  common  pleas  had  jnrla^etlon  of 
an  action  brought  in  1840,  under  the  admin- 
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istration  act  of  March  12,  1831,  to  subject 
an  intestate's  real  estate  to  payment  of 

debts:  Cadwallader  t.  Evans,  12  Dec.  Kep. 
811,  1  D.  686. 

The  power  to  order  the  real  estate  to  be 
sold  by  necessary  implication  includes  the 
power  to  decide  whether  the  land  was  the 
property  of  the  deceased:  Doan  t.  Attoley, 
49  O.  S.  S88>  IV  LongBdorfs  Notes,  472  [af- 
fliming  Biiely  v.  Doan,  4  O.  a  G.  7.  2  0. 
C.  D.  S88]. 

The  decree  of  another  state  authoridag 
an  administrator  to  sell  Ohio. lands  to  pay 
debts  is  wholly  void,  and  no  title  to  the  lands 
passes  by  the  sale:  Nowler  t.  Coit,  1  O.  619, 
Z  Longsdorf's  Notes,  90;  Bealt  T.  Price,  13 
O.  368,  I  Longsdorfs  Notes.  643;  Blake  T. 
Davis,  20  O.  231,  I  Longsdorf's  Notes,  007; 
Price  T.  Johnston,  1  0.  S.  390,  I  Ixmgsdorf  s 
Notes,  991;  Henrjf  v.  Doctor,  9  0.  40,  I 
Longsdorfs  Notes,  461. 

The  buyer  at  a  sale  made  by  an  order 
of  a  foreign  court  can  not  compel  the  heirs 
to  reimburse  him,  but  the  court  will  require 
the  taxes  to  be  repaid  as  a  condition  of  quiet- 
ing the  title:  Nowler  r.  Coit,  1  O.  619,  I 
Longsdorfs  Notes,  99. 

A  bill  in  equity  to  subject  the  real  estate 
of  a  decedent  in  Ohio  to  payment  of  d^ts, 
where  the  heirs  and  representatives  reside 
in  another  state,  and  where  no  letters  of  ad- 
ministration have  been  taken  in  Ohio,  can 
not  be  sustained.  The  creditor  himself  may 
take  letters  of  administration,  and  thus  have 
a  complete  remedy  at  law:  Bustard  T.  DaJ)- 
ney,  4  O.  68,  I  Longsdorfs  Notes,  203. 

Where  a  void  decree  is  made  by  a  Virginia 
coart,  for  the  sale  of  Ohio  lands,  one  of 
the  heirs  who  assente  to  the  decree,  and  aids 
in  executing  it,  passes  his  own  title  in  equity : 
Be<Ul  T.  Price,  13  O.  368, 1  Longsdorfs  Notes, 
643. 

(ee)  Venae. 

Lands  in  another  county  may  be  ordered 
sold  to  pay  debts  by  the  court  which  ap- 
pointed the  administrator:  Avery  t.  Pugh,  9 
O.  67,  I  Longsdorfs  Notes,  462;  Avery  T. 
Dufrees,  9  O.  145,  I  Longsdorfs  Notes,  471. 

Under  the  law  of  1796  for  settling  intes- 
tate's estates,  the  Orphans'  court  could  not 
direct  sales  of  land  by  administrators,  except 
of.  lands  lying  in  the  county  where  the  court 
sat:  Ludlow  Y.  McBride,  3  O.  240,  I  Longs- 
dorfs Notes.  163. 

The  heirs  partitioned  land,  and  tiie  ad- 
ministrator, needing  it  to  pay  debts,  instead 
of  a  proceeding  to  sell  to  pay  debte  in  the 
county  of  the  intestate's  last  residence,  filed 
suit  in  the  common  pleas  of  the  county 
where  the  lands  were  to  marshal  liens  and 
sell,  and  served  the  owners  by  publication 
under  the  civil  code  1 72.   It  was  held,  if 


such  suit  were  unauthorized,  yet  the  ooort 
had  jurisdiction  of  the  subject-matter  and 
of  the  parties,  and  the  sale  thereunder  was 
voidable  and  not  void,  and  unlos  reversed 
on  error  tiie  titles  tiiereunder  wera  good: 
Ottlkina  v.  Johnston,  20  0.  ^9,  U  Leoigs- 
dorfs  Notes.  1015. 

In  a  proper  action  brought  lor  the  pur- 
pose of  selling  realty,  the  probate  court  of 
the  county  appointing  a  testamentary  tmstee 
has  jurisdiction  to  order  the  sale  of  real 
estate  belonging  to  Hk  trust  located  in  an- 
other county  of  the  state:  Boats  T.  OHi^an, 
6  O.  N.  P.  {N.S.)  609,  16  0.  D.  (N.P.)  267, 

Appointing  an  administrator  is  not  the 
commencement  of  a  suit,  hence,  on  the  for- 
mation of  a  new  county  the  original  court 
has  no  power  to  order  a  sale  of  lands  in  the 
new  county  under  a  saving  clause  as  to 
pending  cases:  Davis  v.  Livingston,  6  O.  225, 
I  Longsdorfs  Notes,  833. 

iff)    Purpose  of  Sale. 

(aaa)    Power  Only  to  Pay  D^te. 
(aaaa)    Personalty  Insufficient. 

An  administrator  under  the  laws  of  Ohio 
has  no  jurisdiction  over  the  real  estate  of 
bis  decedent,  except  when  the  personal  assets 
are  insufficient  to  pay  the  debts  of  the  estate: 
Jones  v.  Lehman,  15  O.  D.  (N.P.)  541. 

A  l^cy  is  not  considered  in  determining 
sufficiency  of  personalty  since  it  is  charge- 
able against  the  personalty  and  not  against 
the  estate  generally:  Oition  v.  Ouion,  6  Dec. 
Rep.  205,  3  Am.  L.  Rec  475.  See  also  Wuxs. 
Leqaoies  and  De:vises. 

O.  C,  i$  10774,  et  seg.,  rt^lating  the  man- 
ner  in  which  lands  may  be  sold  by  an  execu- 
tor or  administrator  for  payment  of  debte 
of  decedent,  are  intended  to  place  strict  lim- 
its upon  such  sales  and  prevent  the 
thereof  except  when  necessary;  Kummer  T. 
Lapp,  1  O.  N.  P.  (N.8.}  200,  13  0.  D.  (N. 
P.)  491. 

The  introduction  of  evidence  showing  the 
necessity  to  sell  is  not  jurisdictional  and  it 
is  not  necessary  that  it  affirmatively  appear 
in  the  journal  entry  is  order  to  sustain  the 
regularity  of  the  order  to  sell:  J»  re  Fergvh 
son,  3  0.  N.  P.  (N.S.}  649,  16  0.  D.  (N.P.) 
486. 

It  is  an  abuse  of  the  provision  of  O.  C, 
%  10786  to  institute  such  proceedings  for  the 
mere  purpose  of  settling  disputes  regarding 
the  title  of  lands.   There  must  be  actual 

necessity  for  selling  the  land  for  payment  of 
6ona  like  debte:  Wood  v.  Butler,  23  0.  S. 
520,  III  Longsdorfs  Notes,  138. 

The  personal  estate  is  primarily  liable  for 
debts  of  decedent  unless  by  a  will  he  has 
exonerated  it  and  imposed  that  burden  upon 
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the  real  estate:  Skinner  v.  BUtckbum,  4  O. 
C.  C.  325.  2  O.  C.  D.  574. 

(bbbb)  Amount. 

It  IB  the  duty  of  the  administrator  to 
apply  for  a  sale  of  sufficient  of  the  realty 
if  there  is  a  deflciencj  in  the  personal  as- 
sets: Abbott  V.  Cole,  5  O.  86,  I  Longsdorfs 
Notes,  249. 

Wliere  the  administrator  has  used  up  all 
tiie  personal  estate  to  pay  debts,  and  after- 
ward, an  action  is  brought  against  him  on 
a  debt  contracted  by  intestate,  resulting, 
though  properly  contested,  in  a  judgment 
against  such  administrator,  the  latter  is  en- 
titled to  an  order  for  the  sale  of  such  of 
the  real  estate  as  may  be  necessary  to  satisfy 
the  judgment,  even  thou^  it  has  already 
been  partitioned  among  the  heirs,  and  by 
them  sold  to  other  parties.  The  debts  of 
decedent  are  a  lien  on  his  realty,  and  pur- 
chasers from  his  heirs  take  same  cum  onere: 
Faran  v.  Robinson,  17  O.  S.  242,  II  Longs- 
dorfs Notes,  830. 

(oooe)  Set-off. 

The  lien  of  a  magistrate's  judgment  may 
be  set  up  in  a  proceeding  in  the  probate  court 
to  sell  the  property  of  a  decedent  to  pay 
debts,  where  the  party  against  whom  the  lien 
was  obtained  has  an  interest  in  the  property 
as  an  heir:  In  re  Seitz,  11  O.  C.  C.  (N.S.) 
204,  21  0.  C.  D.  32. 

The  setting  up  of  the  lien  of  a  magistrate's 
judgment  against  an  heir  in  a  proceeding  to 
sell  property  of  decedent  to  pay  debts  is  not 
one  requiring  the  issuance  of  summons  for 
the  party  against  whom  the  lien  was  obtained, 
and  an  order  directing  the  administrator 
to  pay  the  claim  can  not  be  collaterally  at- 
tacked: In  re  Seitz,  11  0.  0.  C.  (N.S.)  204, 
21  O.  G.  D.  32. 

(dddd)    Termination  of  Right 

Debts  of  deceased  are  a  lien  on  bis  land, 
whether  the  lands  be  devised  or  cast  by 
descent,  which  can  be  removed  only  by  pay- 
ment of  the  debts  or  the  lapse  of  time: 
Ramadall  T.  OraighiUt  9  O.  197, 1  Longsdorfs 
Notes,  476. 

The  power  to  sell  real  atate  ceases  when 
the  estate  is  fully  settled  and  all  claims  pre- 
sumptively satisfied  by  lapse  of  time:  Ward 
V.  Barrows,  2  O.  S.  241,  I  Longsdorfs  Notes, 
1046. 

An  action  may  be  maintained  in  the  pro- 
bate court  to  sell  real  estate  to  pay  debts 
although  foreclosure  proceedings  are  pending 
in  the  court  of  common  pleas,  unless  the  ad- 
ministrator is  a  party  to  the  latter  proceed- 


ings: Bateman  v.  Morris,  4  0.  N.  P.  307> 
7  0.  D.  (N.P.)  387. 

The  fact  that  an  heir  has,  witiiout  an  order 
of  eonrt,  sold  lands  of  dcnedent  at  private 
sale,  and  applied  the  proceeds  in  satisfaetion 
of  preferred  claims,  does  not  bar  the  adminis- 
trator from  selling  the  land  to  p^r  debta: 
Sidener  T.  Hawea,  37  O.  S.  632,  III  Longa- 
dorfs  Notes,  935. 

(eeee)  Pleading. 

In  a  suit  to  sell  real  estate,  an  averment 
that  there  is  no  personal  property  sufficimt 
to  pay  debts  is  imperative,  and  this  require- 
ment is  not  dispensed  with  by  an  alle^tion 
that  the  land  had  been  fraudulently  conveyed 
by  decedent:  Bam  v.  Weller,  12  O.  D.  (K. 
P.)  128. 

If  a  guardian  could  procure  an  order  of 
sale  of  land  for  the  support  of  the  widow 
and  children,  an  administrator  could  only 
sell  to  pay  debts,  hence,  if  the  guardian  and 
administrator  join  in  a  petition  to  sell  for 
support  of  the  wards,  and  the  sale  was  exe- 
cuted by  the  administrator,  it  was  void:  Jfew- 
comb  T.  Smith,  5  O.  447,  I  longsdorfs 
Notes,  209. 

For  the  general  discussion  of  the  sub- 
ject of  pleading,  see  Pleadikos. 

ibbb)    Validity  of  Debt  in  Issucu 

Alimony  payable  in  monthly  installments 
is  a  valid  obligation  according  to  the  terms 
of  the  decree:  Saaaaurek  T.  Markbreit,  68  O. 
S.  554,  IV  Longsdorfs  Notes,  948. 

Denial  of  the  validity  of  the  ddits  by  a 
surviving  husband,  subject  to  whose  curtesy 
a  sale  is  asked,  is  no  resistance  to  ttie  order, 
because  the  probate  court  can  not  adjudi- 
cate the  validity  of  dd>t8,  and  because  his 
interest  is  not  ttffected;  Pirmann  T.  Oerhold, 
7  0.  N.  P.  664.  5  O.  D.  (N.P.)  414,  1  Ooebel 
142. 

A  judgment  is  conclusive  evidence  of  in- 
debtedness of  the  estate,  and  can  not  be  col- 
laterally impeached  except  for  fraud  or  mia- 
take,  or  perhaps  culpable  n^ligeuce  of  the 
administrator  in  defending:  ^aron  v.  Robin- 
son, 17  O.  S.  242,  II  Longsdorfs  Notes,  830. 

(ccc)    Year's  Allowance. 

The  allowance  of  support  to  a  widow  and 
children  is  made  a  debt  of  the  estate  by  O.  0., 
§  10714,  and  land  m^  therefore  be  sold  to 
pay  the  same:  Allen  v.  AUen,  18  0.  8.  284, 
II  Longsdorfs  Notes,  884. 

The  widow  is  not  entitled  to  her  year's 
support  out  the  proceeds  of  lands  sold  to  pay 
debts,  as  against  judgment  liens  covering 
more  than  such  proceeds:  Jones  v.  Alien, 
6  O.  N.  P.  518,  8  O.  D.  (N.P.)  838. 
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(ddd)  Taxei. 

Where  there  ia  not  enough  personal  prop- 
erty to  pay  taxes  levied  on  property  of  de- 
cedent prior  to  his  demise,  his  personal  rep- 
resentative may  apply  for  and  obtain  an 
order  to  sell  lands  for  that  purpose:  Welsh 
T.  Perkins,  8  O.  62,  I  Longsdorf's  Kotea,  413. 

Taxes  and  assessments  and  the  liens  for 
them  are  preferred  over  the  liens  securing 
the  claims  of  general  creditors:  Trust  Co.  v. 
Stick,  71  O.  S.  459,  IV  Longadorf's  Kotes, 
085;  Building  Association  v.  Hanson,  6  O. 
N.  P.  162,  7  0.  D.  (X.P.)  179. 

The  county  auditor's  certificate  of  a  sale 
of  land  for  taxes,  upon  the  death  of  the 
bolder,  passes  to  the  heir  at  law:  Rice  T. 
White,  8  O.  216,  I  LongBdorfs  Kotes,  428. 

(eee)  Lq^acies. 

When  the  will  does  not  provide  for  pay- 
ment of  money  l^aciea  out  of  real  estate, 
but  the  executors  are  given  general  power  to 
sell  the  real  estate  as  they  think  best,  and 
also  to  pay  the  legacies  out  of  the  estate, 
it  will  be  presumed  that  the  testator  ex- 
pected that  the  money  arising  from  the  sale 
of  his  real  estate  should  be  used  to  pay  off 
the  monc^  legacies  as  freely  as  that  aris- 
ing from  his  personal  property,  and  both 
classes  of  properly  are  chargeable  tiiere- 
with:  Uvnt  V.  Hayes,  19  O.  C.  C.  151,  10  O. 
G.  D.  388. 

The  rij^i  of  an  executor  to  bring  an  ac- 
tion under  G.  C,  f  10817,  to  sell  real  estate 
to  pay  l^acies  is  barred  if  not  brought 
witiiin  six  years  after  the  executor  learns 
that  the  personalty  is  ihaufficient  to  pay  such 
l^aciefl:  Kemper  T.  Building  <£  Loem  Co.,  6 
O.  N.  P.  (N.S.)  40S,  18  O.  D.  (N.P.)  484. 

Where  the  devisee  of  land,  charged  by  the 
testator  with  the  payment  of  l^acies  uid 
the  costs  of  administration,  paid  the  legacies 
and  tendered  to  the  executors  the  amount  of 
costs  of  administration,  tiie  executors  were 
not  entitled  to  ui  order  for  the  sale  of  the 
land  to  pay  a  per  cent,  on  the  I^iacies.  In 
such  ease,  the  executors  are  not  entitled  to 
a  per  cent,  on  the  legacies:  Williams  v.  Wil- 
liams, 8  O.  8.  300,  II  LongBdorfs  Notes,  343. 

(fff)    Costs  of  Administration. 

Lands  of  intestate  descend  to  heirs,  sub- 
ject to  payment  of  debts,  the  year's  allow- 
ance to  the  widow  and  minor  children,  and 
charges  of  administration  incident  to  a  sale 
of  the  land.  They  can  not  be  sold  to  pay 
the  costs  of  administration  alone:  Carr  v. 
Hull.  65  O.  S.  394,  IV  Longadorf's  Notes,  888. 

Neither  the  fees  of  an  attorney  of  an  ad- 
ministrator in  an  action  brought  by  him  to 
sell  real  estate  to  pay  debts,  nor  the  general 


costs  of  administration,  nor  premioma  due 
a  surety  company  upon  administrator's  bond 
are  Included  in  the  costs  and  expenses  "of 
the  sale"  under  O.  C,  i  10800,  and  can  not, 
therefore,  in  the  order  of  distribution  of 
the  fund  realized  from  the  side  be  allowed 
prior  to  the  claim  of  the  first  mortgagee; 
nor  can  it  be  allowed  as  extraordinary  ex- 
penses under  Gt.  C,  i  10838:  Sherman  T.  Mil- 
lard, 6  O.  a  a  (N.S.)  338,  17  O.  C.  D.  175. 

{99)    Bond  to  Prevent  Sale. 

The  heirs  at  law  can  prevent  a  sale  of  real 

estate  to  pay  debts  and  have  partition  of 
the  lands  only  by  giving  bond  for  the  pay- 
ment of  debts,  etc.,  as  provided  by  G.  C., 
§  10785:  Stout  V.  Stout,  82  0.  S.  358. 

If  the  heirs  furnish  the  administrator  with 
money  sufficient  to  pay  debts  of  deceased, 
in  order  to  save  the  real  estate  from  being 
sold,  he  must  account  for  such  money  as  as- 
sets: Campbell  V.  McCormick,  1  0.  C.  C.  504, 
1  O.  C.  O.  281. 

The  widow  entitled  to  dower  is  a  person 
interested  under  G.  C,  S  10785,  who  may  give 
bond  to  prevent  a  sale  of  the  land  to  pay 
debts,  and  having  given  bond  and  paid  to 
the  administrator  the  amount  of  the  debts 
and  charges  of  administration,  is  in  a  parti- 
tion case  by  the  heirs  entitled  to  be  subro- 
gated to  the  administrator's  right,  if  he  does 
not  claim  under  G.  C,  8  10818,  for  a  share 
to  repay  her,  and  may  be  reimbursed  out  of 
the  proceeds:  Corey  v.  Hayes,  13  O.  C.  C. 
185,  7  O.  C.  D.  272. 

A  bond  by  lieirs  to  pay  debts  in  order  to 
prevent  sale,  given  after  an  order  of  sale, 
though  the  atotute  (G.  C,  S  10785)  provided 
it  could  be  given  before  order  of  sale,  is, 
nevertheless,  binding  and  enforcible  by  the 
executor:  Damsson  t.  Burgess,  31  0.  S.  78, 
ill  Lonj^orf's  Notes,  662. 

Partition  of  a  deceased's  real  estate  can 
not  be  had  within  one  year  after  his  death 
unless  it  is  averred  and  proved  (1)  that 
there  is  sufficient  to  pay  deceased's  debt^  (2) 
that  the  debts  are  paid,  or  (3)  that  the  d«bta 
are  secured  as  provided  in  G.  C,  {  10785: 
Smith  V.  Montag,  1  O.  D.  (N.P.)  224,  32 
Bull.  153;  8tnkart  v.  Bwihart,  7  O.  C.  C. 
338,  4  O.  C.  D.  624. 

The  giving  of  bond  by  the  necntrix  aa 
residuary  legatee  is  not  a  substitute  for  the 
presence  of  the  legal  representative  to  com- 
plete the  settlement  of  the  estate,  and  affords 
no  ground  for  refusing  to  appoint  an  admin- 
istrator de  bonis  non,  nor  for  removal  after 
such  appointment:  Chamberlin  v.  Strecher, 
78  O.  S.  271,  IV  I^ngsdorf's  Notes,  1041. 

The  bond  of  a  residuary  legatee  to  pay 
the  debts  of  the  estate  is  a  lien  aa  against 
the  legatee  upon  realty  conveyed  in  trust  for 
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protection  of  the  surety  on  the  bond :  Tidd  T. 
Block,  4  O.  C.  C.  {N.S.)  216,  16  O.  C.  D.  113. 

An  action  to  sell  the  realty  conveyed  in 
trust  for  the  protection  of  the  surety  on  the 
bond  of  a  residuary  legatee  given  to  pay  the 
debts  of  the  estate,  has  all  the  essentials  of 
a  eivil  action,  and  may  be  bron^t  in  eitiier 
the  court  of  common  pleas  or  tiie  probate 
conrt^  and  in  either  court  in  which  the  suit 
may  be  brought,  or  on  appeal,  the  rights  of 
the  aereral  parties  in  the  subjeot-matter  may 
be  determined:  Tidd  t.  Block,  4  O.  C.  G. 
(N.S.)  210,  16  O.  C.  D.  113. 

(hh)    What  Interest  May  Be  Sold, 
(ooa)    Equitable  Interest. 

An  equitable  Interest  of  a  decedent  in  land, 
as  where  he  had  conveyed  it  by  a  trust  deed 
to  pay  debts  with  a  right  to  redeem,  is  real 
estate  subject  to  sale  to  pay  debts:  Bigga  T. 
Bickel,  12  O.  S.  49,  U  Longsdorf  s  Notes,  647. 

A  perfect  eqnily  in  lands  held  by  an  intes- 
tate passes  to  the  heirs  and  may  be  sold 
the  personal  representative  for  the  pay- 
ment of  the  debtB  of  the  estate:  Avery  v. 
Dufrecs,  9  O.  145,  I  Longsdorf's  Notes,  471. 

As  a  general  rule,  the  personal  represen- 
tative of  the  estate  may,  in  his  own  dis- 
cretion, perform  or  rescind  any  personal  con- 
tract of  his  intestate  imposing  an  obligation 
on  him,  as  may  be  for  the  best  interests  of 
the  estate,  hut  subject  to  the  approval  of 
the  court:  Oray  v.  HawkiM,  8  O.  S.  449,  II 
Longsdorf's  Notes,  358. 

An  administrator  may  sell  and  convey  such 
title  as  his  testator  poMessed,  whether  1^1 
or  equitable:  Ewing  v.  Higlee,  7  0.  (pt.  1) 
198, 1  Longsdorf  s  Notes,  370. 

When  an  administrator  makes  a  beneficial 
arrangement  to  rescind  an  unexecuted  con- 
tract of  the  intestate  for  the  purchase  of 
land  a  court  of  equity  will  not  interfere  to 
aid  the  heirs  to  revive  and  enforce  the  re- 
scinded contract:  Howard  t.  Babcock,  7  0. 
(pt.  2)  73, 1  Longsdorfs  Notes,  387. 

{hbh)    Property  Conveyed  in  Fraud  of 
Creditors. 

An  order  made  by  the  probate  court  for 
the  sale  of  lands  conveyed  in  fraud  of  cred- 
itors, upon  a  judgment  of  its  own,  setting 
aside  the  conveyance  as  null  and  void,  is 
of  no  validly  whatever,  and  may  be  im- 
peached in  a  collateral  proceeding  to  recover 
the  land:  fi^poort  T.  Coen,  44  O.  S.  497,  IV 
Longsdorf  s  Notes,  226. 

A  creditor  can  not  join  with  the  admin- 
istrator as  coplaintiff  in  a  petition  to  sell 
lands  fraudulently  conveyed:  Webster  T.  Bail- 
tard,  4  Dec.  Bep.  419,  2  Clev.  L.  Rep.  137. 


{eoe)    Property  Inenmbered  by  Liens. 

A  sale  of  real  estate  to  pay  debts  is  not 
authorized  to  be  ordered  by  the  probate  court, 
subject  to  a  mortgage  or  other  liens.  The 
court  is  to  settle  priorities  and  order  sale 
free  of  liens:  Stone  T.  Strong,  42  O.  S.  68, 
IV  Longsdorf's  Notes,  90. 

If  a  grantee  of  realty  has  given  a  pur- 
chase money  mortgage  for  the  unpaid  part 
of  the  purchase  price  before  his  marriage, 
and  after  his  death  the  realty  is  sold  by  the 
executors  to  pay  the  mortage  debt,  bis 
widow  is  not  to  he  endowed  of  the  entire 
proceeds,  but  only  of  the  surplus  which  re- 
mains after  satisfying  the  mortgage:  yichols 
V.  French,  83  0.  S.  162  [approving  and  fol- 
lowing Culver  T.  Harper,  27  0.  8.  464,  HI 
IjOBgsdorf's  Notes,  368,  and  distinguishing, 
Kling  v.  BalUintine,  40  0.  S.  391,  IV  Longs- 
dorf's Notes,  33  and  Mandel  T.  McClave,  46 
O.  S.  407,  IV  Longsdorf's  Notes,  334]. 

Where  the  mortgagor  dies  in  possession  of 
the  goods  and  chattels  covered  by  the  mort- 
gage, even  after  condition  broken,  and  hia 
administrator  has  taken  possession  of  said 
goods  and  chattels  in  his  trust  capacity,  the 
mortgagee  can  not  maintain  replevin  against 
such  administrator  for  their  possession.  In 
such  case,  if  the  mortgage  is  valid,  the  in- 
terest of  the  mortgagee  in  the  property  under 
mortgage  is  transferred  to  the  fnnd  arising 
from  the  sale  by  the  administrator:  lAngler 
V.  Wesco,  79  O.  S.  225,  IV  Longsdorf  s  Notes, 
1045  [for  opinion  below,  see  Linghler  t. 
Kraft,  8  0.  N.  P.  (N.S.)  663,  16  0.  D.  (N. 
P.)  474]. 

{ddd)    Dower  and  Homestead  Bights. 

Where  the  dower  int^est  of  a  widow,  in 
property  sought  to  be  converted  into  assets, 
is  manifest,  it  will  be  protected,  although 
she  may  not  have  filed  an  answer:  McDonald 
V.  Aten,  1  O.  S.  293,  1  Longsdorf's  Notes,  981. 

A  homestead  having  been  assigned  by  metes 
and  bounds  to  the  widow  and  minor  ^ildren 
in  a  proceeding  to  sell  to  pay  debts,  an  order 
to  sell  to  pay  debts  subject  to  the  homestead, 
and  while  occupied  as  such,  is  not  voidable, 
but  void,  for  want  of  jurisdiction:  WeArla 
T.  Wekrle,  39  O.  S.  865,  III  Longsdorfi 
Notes,  1036. 

Where  a  wife  joins  her  husband  in  a  mort- 
gage containing  a  renundation  of  dower,  a 
sale  of  the  land  1^  the  administrator  of  the 
hnsband  for  the  payment  of  his  ddits  ex- 
tinguishes the  right  of  dower,  and  transfers 
an  unincumbered  title  to  the  purchaser:  Bt. 
Clair  T.  Morrie,  9  O.  15, 1  Longsdorf  s  Notes, 
457.  Contra,  Kling  T.  Ballentine,  40  O.  S. 
391,  IV  Lon^orf's  Notes,  33. 

Dower  interest  where  there  are  purchase 
money  mortgage  incumbrances  and  the  pro- 
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mortgaged  premises:  Affleck  v.  Bnodgnug,  8 
0.  8.  234,  II  LongBdorf  s  Notes,  337. 

On  executor's  sale  of  realty  to  pay  dd>ta 
the  probate  court  has  jurisdiction  to  allow 
the  surviving  husband  to  be  made  party  and 
to  sell  with  bis  consent  free  of  curtesy  and 
award  him  curtesy  out  of  the  proceeds:  Clark 
v.  Harlan,  9  Dec.  Bep.  830,  17  Bull.  820,  Qoe- 
bel  106. 

(eee)    Estates  in  Common. 

An  order  to  sell  a  tract  of  land,  one  nn< 
divided  fourth  of  which  belonged  to  some  one 
else  than  the  heirs,  means  to  sell  what  be- 
longed to  the  decedent,  that  alone  having 
been  appraised,  excluding  the  outstanding 
fourth:  Etoing  T.  Bigbj/,  7  O.  (pt  1)  IBS,  I 
Longsdorf  B  Notes,  870. 

«j)    What  Property  May  Be  Sold. 

It  will  not  affect  the  title  of  the  purchaser 
if  the  whole  tract  waa  ordered  sold  and  sale 
made  of  only  a  part;  Bicing  T.  Highy,  7  0. 
(pt.  1)  198,  I  Longsdorf's  Notes,  370. 

An  executor  or  administrator  may,  at  his 
discretion,  sell  in  parcels  a  tract  that  is 
ordered  sold  entire,  but  he  is  responsible  for 
the  exercise  of  this  discretion:  8taU  T. 
Macaleater,  8  0.  19, 1  Longsdorf's  Notes,  4S8. 

A  monument  purchased  by  deceased  during 
bia  life  time,  but  never  fuUy  paid  for,  may 
be  sold  to  pay  the  debt:  In  re  WUtardf  9 
O.  D.  (NJP.)  824,  41  BuU.  71. 

(jj)  Parties, 
(ooa)  PlaintUr. 

A  creditor  can  not  Join  with  the  admin* 
istrator  as  coplaintiff  in  a  petition  to  sell 
lands  fraudulently  conveyed:  Webster  v.  Bal- 
lord,  4  Dec.  Bep.  419,  2  Clev.  L.  Rep.  137. 

Consent  of  a  guardian,  if  authorized  by  a 
statute,  is  probably  not  warranted  in  a  pro- 
ceeding commenced  by  himself  and  in  his  own 
interest,  and  where  bis  position  is  adverse 
to  his  ward:  Ream  v.  Wolls,  61  0.  B.  181, 
IV  Longsdorf's  Notes,  803. 

Where  a  debtor  conveys  land  to  his  cred- 
itor in  trust  to  sell  and  from  the  proceeds 
to  satisfy  the  debt  and  pay  the  balance  to 
the  debtor;  and  the  debtor  dies  without  hav- 
ing paid  the  debt,  and  without  having  elected 
to  take  the  land  instead  of  its  proceeds,  his 
personal  representative  Is  the  proper  party 
to  compel  the  execution  of  the  trust  1^  a 
sale  of  the  lands:  Craig  v.  Jennings,  SI  O,  S. 
84,  ni  Longsdorf  s  Notes,  663. 


ceeds  of  the  sale  emxei  the  mortgages  is 
computed  on  the  entire  proceeds  and  payable 
out  of  the  residue  after  satisfying  the  mort- 
gages: Hickey  T.  Conine,  3  O.  N.  P.  (N.S.) 
209,  15  O.  D.  (N.P.)  709,  6  0.  C.  C.  (N.S.) 
321,  17  0.  C.  D.  360  [affirmed,  without  opin- 
ion, Hickey  v.  Conine,  71  0.  S.  548,  IV  Longs- 
dorfs  Notes,  986]. 

A  former  wife  of  decedent,  divorced  be- 
cause of  his  ag^esaions,  is  dowable  of  his 
lands:  Arnold  v.  Donaldson,  46  0.  S.  73,  IV 
Lcmgsdorra  Notes,  813. 

On  petition  of  an  administrator  to  sell 
to  pay  debts,  It  is  not  enror  in  the  prolutte 
court  to  decree  exemption  in  lieu  of  home- 
stead to  the  family  out  of  the  proceeds, 
though  not  dsnanded  under  G.  C,  {  11733, 
until  distribution:  Bvona  T.  Staggaman,  8 
Dec  Bep.  244,  6  Bnlt  686.  See  also  ExKCu- 
xiow,  Wbtt  or. 

In  allowing  homestead  to  the  widow  under 
G.  0.,  S  10795,  on  executor's  proceeding  to 
sell  to  pay  dAta,  tbe  dower  interest  need 
not  cover  the  same  part  of  the  ground  as  the 
homestead  so  assigned:  AnonymoM,  11  Dec 
Bep.  159,  25  Ball.  102. 

The  right  of  a  widow  to  have  a  homestead 
set  off  to  her  under  G.  C,  S  11732,  on  an 
executor's  proceeding  to  sell  to  pay  debts, 
gives  her  no  right  to  ask  sale  and  allowance 
of  $500  in  lieu  of  homestead  out  of  the  pro- 
ceeds, nor  to  have  other  property  set  off  in 
lieu  of  homestead.  G.  C,  §S  11737  and 
11738,  do  not  apply:  Bliss  v.  Fuhrman,  6 
O.  G.  C.  203,  S  O.  G.  D.  416. 

II  an  exeentor  is  about  to  sell  land  to  pay 
debts  under  a  power  in  the  will,  the  widow 
with  a  minor  child  is  entitled  to  homestead 
in  addition  to  dower:  WoMzer  t.  Smith,  2 
Dec  Bep.  323,  2  W.  L.  M.  426. 

On  administrator's  sale  of  real  estate  to 
psy  debts  of  one  who  left  no  homestead,  ihe 
widow  is  not  entitled  to  the  allowance  in 
lieu  of  homestead:  Wolverton  V.  Paddock, 
3  O.  0.  C.  488,  2  0.  0.  D.  279. 

The  only  right  of  a  widow  to  a  homestead 
in  her  deceased  husband's  land  was  under 
G.  C.,  {  11732,  which  expires  when  the  un- 
married children  arrive  at  age.  She  bad  no 
such  ri^t  under  G.  C,  S  11730:  Taylor  T. 
Thorn,  29  O.  S.  669,  III  Longsdorf's  Notes, 
409. 

On  administrator's  petition  to  sell  lands, 
making  the  widow,  heirs,  and  mortgagee  of 
part  parties,  dower  for  the  whole  was  as- 
signed in  the  mortgaged  part,  and  on  sale 
subject  to  dower  the  proceeds  were  paid  to 
the  mortgagee  and  the  rest  sold  free  of 
dower.  On  A's  subsequent  suit  to  foreclose 
it  was  held  that  he  waa  concluded  as  to 
the  dower.  The  court  had  jurisdiction  to 
determine  whether  there  waa  dower  in  the 


{hbb)  Defendant. 

A  petition  to  sell  land  to  pay  ddits, 
whether  in  the  probate  eourt  or  common 
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pleM,  is  a  civil  action,  and  every  person 
claiming  an  interest  may  and  ought  to  be 
made  a  party.  The  parties  are  not  merely 
those  meDtioned  in  G.  C.  8  10780.  Accord- 
ing^, claimants  of  an  adverse  title  are 
proper  and  necessary  defendants:  Boon  T. 
BiteUy,  49  O.  S.  588,  IV  Longsdorfs  Notes, 
472. 

A  judgment  creditor  of  an  heir  or  devisee 
is  not  a  necessary  party  to  a  suit  to  pay  the 
debts  of  the  deceased  ancestor  or  devisor. 
Protection  to  his  rights  is  found  in  G.  C, 

5  10816:  Kammer  v.  Lake,  1  O.  N.  P.  (N.S.) 
209,  13  0.  D.  (N.P.}  491. 

In  a  proceeding  to  sell  to  pay  debts  judg- 
ment creditors  of  one  of  the  heirs  are  not 
necessary  parties,  and  their  cross  petittons 
will  be  stridcen  from  the  Ales  on  motion: 
Anoniftnoua,  11  Dec.  Rep.  159,  26  BnlL  102 
editorial. 

A  mortgagor  who  has  parted  with  his  title 
to  the  land  mortgaged  and  is  not  in  posaes- 
aion  thereof,  is  not  a  necessary  party  to  a 
proceeding  brought  by  the  executor  of  the 
purchaser  to  obtain  an  order  to  sell  the  land 
for  the  payment  of  debts;  Denniaon  Vniver- 
*ity  T.  Manning,  6S  0.  S.  138,  IV  Longsdorf's 
Notes,  883. 

Where  claimants  of  the  title  on  the  land 
are  made  defendants  with  the  widow  and 
heirs,  and  relief  is  asked  against  them,  a  dis- 
missal of  the  petition  will  not  bar  an  action 
by  the  widow  and  heirs  to  recover  the  land: 
Wood  T.  Butler,  23  O.  S.  520,  III  Longsdorf  s 
Notes,  138. 

Where  the  purchaser  has  been  in  possee- 
sion,  but  not  having  paid  in  full  no  deed  was 
ever  made,  and  the  administrator  did  not 
rescind,  but  got  a  decree  in  equity  to  sell 
to  pay  the  vendor's  lien  and  the  Bale  was 
made  and  a  deed  ordered.  It  was  held  that 
the  heirs  are  not  necessary  parties  to  the  lat- 
ter suit.  The  buyer  took  alt  the  equities 
of  the  parties,  and  hence,  had  the  right  to 
require  a  deed  from  the  administrator  of 
all  the  title  of  the  heirs:  Cozsens  v.  Faman, 
30  0.  S.  491,  III  Longsdorf's  Notes,  541. 

Prior  to  1858  a  mortgagee  was  not  a  neces- 
sary party  to  the  action:  Defreea  v.  Green- 
ham,  II  0.  S.  486,  II  Longsdorf's  Notes,  522. 

A  party  loaning  money  to  an  executor  and 
taking  the  executor's  note  as  evidence  of 
such  loan,  is  not  a  necessary  or  even  proper 
party:  Bmith  T.  Hayward,  5  O.  N.  P.  501, 

6  0.  D.  (N.P.)  462  [affirmed,  25  Bull.  102]. 
For  the  general  discussion  of  the  subject 

of  parties,  see  Pasties. 

(ooo)    Appearance  by  Guardian. 

In  an  action  by  an  administrator  to  sdl 
real  estate  to  pay  debts,  heirs  who  are  idiots 
become  parties  to  the  record  by  the  filing 


of  an  answer  and  cross  petition  by  their 
guardian,  wherein  the  allegations  of  the  peti- 
tion are  admitted,  service  of  summons  waived, 
and  the  court  is  asked  to  grant  the  prayer  of 
the  petition  and  are  bound  by  the  sale:  Begal 
V.  Building  Co.,  11  O.  C.  C.  (N.S.)  481,  21 
O.  C.  D.  519. 

If  minor  heirs  were  not  named  as  defend- 
ants, but  their  appearance  was  entered  by 
their  guardian,  th^  were,  under  the  act  of 
1824,  allowing  process  to  be  served  on  the 
guardian,  bound  by  the  sale,  and  the  pur- 
chaser's title  was  not  affected:  Swing  T. 
Bigby,  7  O.  (pt.  1)  198, 1  Longsdorf's  Notes, 
370;  Swing  T.  HoUiater,  7  0.  (pt.  2)  188.  I 
Longsdorfs  Notes,  396. 

In  proceedings  under  O.  G.,  {  10604  and 
the  following  sections  on  executors  and  ad- 
ministrators, infant  heirs  may  appear  by 
their  general  guardian:  Swing  v.  Bigly,  7  O. 
(pt.  1)  198, 1  Longsdorfs  Notes,  370;  Swing 
V.  BoOiaier,  7  O.  (pt.  2)  138,  I  Longsdorfa 
Notes,  396. 

Persons  who  enter  an  appearance  in  the 
case  are  parties  on  the  record,  though  not 
named  in  the  petition,  and  though  the  statute 
literally  requires  them  to  be  named  therein, 
and  being  parties,  can  maintain  error  pro- 
ceedings: Ewing  v.  Bolliater,  7  O.  (pt.  2) 
138,  I  Longsdorf's  Notes,  396. 

A  proceeding  to  sell  land  to  pay  debts 
under  the  act  of  1831,  like  the  act  of  1824, 
was  in  rem,  and  pursuant  to  repeated  de- 
cisions of  this  court  must  be  followed  as  a 
rule  of  property,  that  the  want  of  personal 
service  on  infant  heirs  required  by  tiie  stat- 
ute does  not  affect  the  jurisdiction  or  ren- 
der the  Bale  void,  and  service  on  the  guardian 
ad  litem  is  sufficient:  Benson  v.  Cilley,  8 
0.  S.  604,  II  Longsdorf's  Notes,  870. 

The  law  of  IS24  did  not  prescribe  the  mode 
of  making  the  heirs  defendants,  and  such  pro- 
ceedings having,  before  the  statute,  been 
eaj  parte,  the  court  might  direct  the  mode, 
and  an  appearance  and  answer  made  by  their 
guardian  ad  litem,  appointed  by  the  court  in 
the  case,  was  a  reasonable  and  proper  mode 
under  that  statute:  Biggs  v.  Bickel,  12  0.  8. 
49,  II  Longsdorf's  Notes,  547. 

An  administrator's  petition  to  sell  land 
to  pay  debts  was  filed  against  the  infant 
heirs — in  the  body  of  the  petition  three  were 
named,  but  the  fourth  was  not,  nor  any- 
where in  the  record — a  guardian  ad  litem 
was  "appointed  to  the  minor  heirs"  and  ac- 
knowledged an  appearance  as  suoli.  The 
fourth  child  afterwards  brought  ejectment 
against  the  purchaso:  of  the  iGUtds  under  the 
decree.  It  was  held  that  the  title  obtiuned 
by  the  sale  is  valid  against  collateral  at- 
tack. The  appointment  of  the  guardian  is 
broad  enou^  to  include  all  the  minors,  and 
will  be  so  presumed  to  sustain  the  jarladic- 
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tion.  The  guardian's  not  answering  is  noth- 
ing; it  IB  the  appearance  that  givee  the  jur- 
isdiction: Snevely  T.  Lowe,  18  O.  368,  I 
Longsdorf's  Notes,  851. 

The  proceeding  is  in  rem.  Minor  defend- 
ants  not  served  with  process,  but  for  whom 
a  guardian  ad  htem  was  appointed  and  an- 
swered, are  bound  by  the  decree  as  against 
collateral  attack  as  by  ejectment  The  stat- 
ute required  them  to  be  made  parties,  but 
did  not  prescribe  what  notice :  Bobh  T.  Irtnn, 
15  O.  dio,  I  Longadorfs  Notes,  739;  Lewis 
V.  Letoi$,  15  O.  715, 1  Longsdorf's  Notes,  740; 
Sheldon  y.  Hewton,  3  O.  S.  494,  II  Longs- 
dorf  •  Notes,  67. 

{Add)    Effect  of  not  Being  Jdbde  a  Farfy. 

Under  the  amendment  of  1868,  the  lien  of 
a  mortgagee  who  is  not  made  a  party  thereto 
remains  unaffected  by  the  order  of  sale  and 
the  proceedings  thereunder:  HoUovoay  T. 
Btuart,  18  O.  S.  472,  U  LongsdorPs  Notes, 
060. 

This  was  not  true  before  the  amendment  of 
1858:  Defreea  v.  Oreenham,  11  O.  S.  486,  11 
Longsdorf's  Notes,  522. 

An  administrator's  sale  under  order  of 
court,  since  1824,  without  showing  that  the 
heirs  were  parties  to  the  proceeding,  is  void: 
Adams  T.  Jeffries,  12  0.  253,  I  Longsdorfa 
Notes,  606. 

To  render  the  sale  of  lands  by  an  admin- 
istrator good,  the  heira  must  have  been  made 
defendants:  Bprague  T.  Litherberry,  4  Mc- 
Lean, 442,  Fed.  Cases  No.  13261,  2  O.  F.  D. 
674. 

Where  the  sale  is  witbout  making  a  di- 
vorced wife  entitled  to  dower  a  party,  and 
the  buyer,  being  advised  by  counsel  that  the 
wife  had  no  dower,  buys  at  full  value  and 
pays  the  executor,  and  dower  is  afterwards 
assigned.  It  was  held  that  caveat  emptor 
applies,  and  the  buyer  can  not  recover  back 
compensation :  Arnold  T.  Donaldson,  46  O.  8. 
73,  IV  Longsdorrs  Notes,  313. 

(fefe)  Pleading. 

In  a  suit  by  an  administrator  to  sell  real 
estate  to  pay  debts,  an  averment  that  there 
is  no  personal  property  sufficient  to  pay  said 
debts  is  imperative  under  G.  C,  SS  10774- 
10779,  and  this  requirement  is  not  dispensed 
with  by  an  allegation  that  the  land  in  ques- 
tion had  been  fraudulently  conveyed  by  the 
decedent:  Boen  v.  Weller,  12  O.  D.  (N.P.) 
128. 

The  order  for  sale  can  not  be  made  on  the 
joint  petition  of  the  executor  and  guardian 
to  maintain  the  children  and  improve  tiie 
property:  Newcomb  v.  Smith,  6  0.  447,  I 
Longsdorf's  Notes,  299. 


The  administrator  may  obtain  an  order  to 
sell  realty  to  pay  debts  by  a  cross  petition 
in  a  suit  for  partition.  It  is  not  necessary 
to  wait  for  the  expiration  of  one  year  from 
the  ancestor's  death:  Myers  v.  Myers,  9  O. 
C.  C.  (N.S.)  449,  19  O.  C.  D.  396. 

In  an  action  for  specific  performance  of  a 
contract  brought  by  a  creditor  of  the  de- 
cedent, a  sale  shall  not  be  granted  on  the 
answer  and  cross  petition  of  the  defendant: 
Pollock  V.  Pine,  2  O.  0.  C.  359,  1  O.  0.  D. 
529. 

The  answer  of  a  guardian  ad  litem  alleging 
his  ignorance  of  the  matters  contained  in  the 
petition,  and  praying  that  the  rights  of  bis 
wards  may  be  protected,  has  the  effect  of  t^ 
general  denial :  Wood  v.  Butler,  28  O.  S.  620, 
III  Longsdorrs  Notes,  138. 

In  a  proceeding  by  an  administrator  to 
sell  land  to  pay  judgments  the  heir  may  by 
cross  petition  attack  the  judgments  for  fraud 
and  it  is  error  to  hold  them  conclusive  of 
the  fact  and  amount  of  the  Indebtedness, 
thus  precluding  inquiry  into  the  alleged 
fraud  and  collusion:  Conway  v.  Duncan,  28 
0.  S.  102,  III  Longsdorfa  Notes,  302;  .^ones 
V.  Shields,  14  O.  350,  I  Lon^orfa  Notes, 
6/5. 

On  petition  to  sell  land  to  pay  judgment 
creditors,  an  heir  who  has  an  interest  may 
by  cross  petition  attack  the  judgments  for 
fraud.  An  heir  who  had  sold  the  land  on 
warranty  still  has  such  interest:  Sidener  T. 
Hawes,  37  O.  &  632,  III  Longsdorf  s  Notes, 
935. 

For  the  general  diseussion  of  the  subject 
of  pleading,  see  Pleadinob. 

(M)  Process. 

Before  a  valid  decree  can  be  made.  It 
must  affirmatively  appear  that  the  minor  de- 
fendants have  been  served:  Afoore  v.  Storks, 
1  0.  S.  369,  I  Longsdorf's  Notes,  987. 

Under  the  act  of  1824  the  practice  was 
general  to  serve  the  process  upon  the  gen- 
eral guardian,  or  a  guardian  ad  litem,  or 
to  permit  an  appearance  without  process,  by 
either:  SJieldon  v.  Newton,  3  O.  S.  496. 

A  guardian  can  not  enter  appearance  for 
his  ward  unless  authorized  by  statute.  Sum- 
mons on  the  ward  can  not  be  waived  by 
the  guardian.  The  minor,  on  attaining  ma- 
jority, may  prosecute  error  to  the  judgment 
for  such  defects:  Roberta  v.  Roberts,  61  0. 
S.  90,  IV  Longsdorf's  Notes,  802. 

Where  the  record  of  the  probate  court  dis- 
closes that,  in  a  proceeding  brought  by  an 
administrator  to  sell  property  to  pay  debts, 
the  court  found  that  "the  other  defendants," 
which  included  certain  minors  "have  been 
legally  served  with  summons,"  said  minors 
will  not  be  permitted  in  a  subsequent  action 
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In  loneUwnre*  bronght  against  the  purehaBer 
at  tbe  adtninistrator'a  uJe  to  deny  that  the 
prob^  court  obtuned  jurisdiction  over  tiiem 
or  to  anert  rights  as  tenants  in  common  in 
the  premises:  Loan  Co.  T.  White^eadf  9  0. 
N.  P.  (N.S.)  601. 

Where  the  order  of  sale  shows  due  notice 
to  have  been  given  to  interested  parties,  it 
is  to  be  presumed  that  infant  heirs  received 
proper  notice  and  the  court  had  jurisdic- 
tion: Hamilton  t.  Stewart,  5  0.  N.  P.  (N. 
8.)  663.  18  0.  D.  (N.P.)  130. 

The  setting  up  of  the  lien  of  a  magis- 
trate's judgment  against  an  heir  In  a  pro- 
ceedii^  to  sell  property  of  decedent  to  pay 
debts  b  not  one  requiring  the  issusjice  of 
summons  for  the  party  against  whom  the 
lien  was  obtained,  and  an  order  directing  the 
administrator  to  pay  the  claim  can  not  be 
collaterally  attacked:  In  re  Seitz,  11  0.  C. 
G.  (N.8.)  204,  21  O.  C.  D.  32. 

(mm)  Decree. 
(aaa)  Necessity. 

An  administrator  can  sell  real  estate  only 
upon  order  of  the  court,  after  it  has  ascer- 
tained the  necessity  of  such  sale:  ^.tiery  t. 
P«gh,  9  O.  67,  I  Longsdorfs  Notes,  462. 

Before  1891,  the  executor  or  administra- 
tor could  sell  notes  and  mortgages,  as  at 
common  law,  without  an  order  of  the  court, 
and  an  innocent  purchaser  was  not  respon- 
sible if  the  executor  or  administrator  con- 
verted the  money  so  paid  to  his  own  use: 
JeOee  v.  Goldamith,  62  0.  8.  499,  IV  Longs- 
dorfs Notes,  681. 

A  party  is  not  prejudiced  by  two  decrees 
to  sell,  one  ordering  an  appraisement  and  ; 
the  other  an  upset  price,  especially  if  the 
sale  realizes  more  than  two-thirds  of  the 
appraisement  and  more  than  the  upset  price 
fixed  by  the  court:  In  re  Fergitson,  3  0.  N. 
P.  (N.S.)  549,  16  O.  D.  (N.P.)  486. 

A  sale  of  land  can  not  be  helped  by  an 
order  to  sell  other  land — power  to  sell  the 
one  does  not  conduce  to  prove  power  to  sell 
another.  So  of  a  sale  of  land  excepted  from 
the  order  of  sale;  Ludlow  v.  Park,  4  0.  6, 
I  Lm^gsdorfs  Notes,  201. 

(bM)  Effect 

Conveyance  nuide  by  executors  under  a 
defective  order  of  the  court  ean  not  be  aided 
In  equity:  Tieman  t.  Beam,  2  0.  383,  I 
Longsdorfs  Notes,  135. 

A  purchaser's  title  is  not  divested  by  a 
subsequent  reversal  of  the  order  of  sale; 
even  though  he  had  notice,  at  the  time  of 
the  sale,  that  an  effort  would  be  made  to 
revise  it:  Inoin  v.  Jeffera,  3  O.  S.  889,  II 
Longsdorfs  Notes,  40. 


(ece)  Record. 

An  order  of  court  to  sell  must  appear  of 
record,  else  the  sale  is  void:  Qofortk  v. 
Longworth,  4  O.  129,  I  Longsdorfs  Notes, 
210;  Exporting  Co.  v.  J7aUey,  7  O.  (pt.  I) 
II,  I  Longsdorfs  Notes,  359. 

If  the  order  for  the  sale  of  decedent's 
real  estate  be  not  entered  on  the  minute 
book  of  the  court,  it  can  not  be  valid.  Parol 
proof  or  other  memorandum  can  not  be  re- 
ceived: Jfewcomb  v.  Smith,  6  O.  447,  I 
Longsdorfs  Notes,  299. 

The  order  of  court,  authorizing  the  ad- 
ministrator to  sell  intestate's  lands,  made 
subsequent  to  the  sale,  can  not  be  given  in 
evidence  to  sustain  such  sale:  Lieby  T.  Lud- 
low, 4  O.  460,  I  Longsdorfs  Notes,  236. 

The  word  "allowed,"  written  by  the  judge 
on  the  back  of  the  petition  for  a  sale  is 
not  sufficient  to  show  an  act  of  the  court, 
which  is  only  evidenced  by  its  minutes  and 
records.  The  court  can  not  presume  that  a 
record  was  made  and  lost:  Nevxomb  v. 
Smith,  W.  208,  I  Longsdorfs  Notes,  18,  5 
O.  447,  I  Longsdorfs  Notes,  299. 

(ddd)    Decree  of  Foreign  Court 

A  sale  under  order  of  a  foreign  court  is 
void:  Nowler  v.  Coit,  1  O.  619,  I  Longs- 
dorfs Notes,  99. 

Although  a  sale  under  order  of  a  foreign 
court  is  void,  it  may  be  made  valid  by  the 
assent  of  the  parties  in  interest:  Beall  v. 
Price,  13  0.  368,  I  Longsdorfs  Notes,  643. 

The  decree  of  a  Virginia  court,  for  the 
sale  of  lands  lying  in  Ohio,  is  entirely  in- 
operative to  transfer  or  affect  any  interest 
of  the  owner,  either  legal  or  equitable:  Prtee 
v.  Johnson,  I  O.  S.  390,  I  Longsdorfs  Notes, 
991. 

(nn)    Determination  of  Equities 
and  Priorities. 

In  proceedings  Ibr  the  sale  of  real  estate, 
the  court  Is  to  determine  equities  and  fix 
the  validity  and  priority  of  liens:  Brown  Y. 
Trottner,  11  O.  C.  C.  498,  5  O.  C.  D.  222. 

Where  the  real  estate  ia  encumbered  1^ 
mortgages  and  other  liens,  the  court  is  to 
settle  the  priorities  among  lien  holders,  and 
order  a  sale  free  from  such  liens.  It  can 
not  sell  the  same,  subject  to  the  mortgage 
or  other  liens:  Stone  v.  Strong,  42  0.  8.  63, 
IV  Longsdorfs  Notes,  90. 

Where  a  mortgagee  is  made  a  party,  and 
the  widow  asks  for  assignment  of  dower  in 
the  premises  petitioned  to  be  sold,  and  the 
mortgagee  stands  by  and  permits  dower  to 
be  assigned  to  the  widow,  without  resisting 
her  claim,  he  is  estopped  from  afterwards 
bringing  an  action  to  foreclose  his  morV 
gage  upon  the  part  of  the  premises  in  which 
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the  widow's  dower  was  astigned:  Afjledk  t. 
Bnodgran,  8  O.  S.  234,  IX  Longsdorf  8  Notee, 
337. 

A  creditor  having  a  lien  on  one  fund  only 
may  call  upon  a  creditor  having  a  prior 
lien  on  the  same  fund  and  also  upon  an- 
other, to  exhaust  that  other  first:  Bank  v. 
Carpenter,  7  0.  (pt.  1)  21,  I  LongBdorf's 
Notes.  360. 

The  proceeds  of  the  sale  of  the  lands  are 
subject  to  all  mortgage,  judgment  and  other 
liens  in  the  priority  in  which  they  attached 
to  the  land:  Bank  v.  Carpenter,  7  O.  (pt. 
1)  21,  I  Longsdorf  s  Notes,  360. 

An  administrator  in  an  action  to  sell  real 
estate  which  is  incumbered  by  mortgage  to 
pay  debts,  assumes  the  risk  of  the  fund 
realized  therefrom  being  insufficient  to  pay 
his  own  fees  and  those  of  his  attorney  and 
the  court  costs  incident  to  the  general  ad- 
ministration; such  fees  and  costs  can  not 
be  paid  from  the  fund  to  the  prejudice  of 
the  mortgagee:  Sherman  t.  Millard,  6  O.  C. 
a  (N.8.)  338,  17  O.  0.  D.  176. 

Where  lien  of  a  first  mortgage  is  set 
np  in  the  action  commenced  by  the  adminis- 
teator  to  pay  debts,  it  must  be  preserved  in 
the  fnnd  realized  fi^m  the  sale  of  the  mort- 
gaged fTvperty}  hat  shoald  the  mortgagee 
fiUl  to  set  up  his  claim  hie  lien  is  thereby 
out  off,  and  he  beoomes  a  general  creditor, 
and  the  administrator  owes  him  no  duty  be- 
yond that  of  a  general  creditor:  Bherman  v. 
Millwrd,  6  O.  0.  a  (NJ3.)  338,  17  0.  C. 
D.  175. 

Where  the  widow  as  executrix  brings  the 
action  to  sell  lands,  and  the  court  placed 
ber  dower  and  allowanoe  for  a  year's  support 
after  the  payment  of  certain  liens,  and  de- 
creed a  sale,  such  order  is  final,  and  can 
not  be  set  aside  and  a  different  distribution 
ordered  at  a  subsequent  term  except  by  pro- 
ceedings under  O.  C,  H 11631  and  11643. 
The  coming  in  of  a  new  party  after  final 
order  will  not  authorize  vacation  of  the 
order  on  the  motion  of  one  of  the  original 
parties  with  whose  consent  such  final  order 
was  entered:  Potter  v.  Jennman,  4  O.  N.  P. 
78,  6  O.  D.  (N.P.)  444. 

A  mortgagee  may  institute  foreclosure 
against  a  deceased  mortgagor  in  the  court 
of  common  pleas,  making  all  interested  per- 
sons parties,  and  is  not  obliged  to  work  out 
his  rights  in  the  probate  court  through  the 
administrator  or  executor:  Bank  v.  Ide,  20 
O.  C.  C.  665,  10  O.  C.  D.  800. 

The  probate  court  has  power  to  decide  all 
questions  among  lien  holders  and  to  decide 
whether  the  land  belongs  to  the  decedent: 
Doan  V.  Atiely,  49  O.  S.  688,  IV  Loi^orfs 
Kotes,  472. 

In  either  court  in  which  the  suit  may  be 
looaght,  or  on  ^peal,  the  rij^ts  of  the 


several  parties  in  the  subject  matter  may  be 
determined:  Tidd  t.  Bloch,  4  O.  C.  C  (N. 
S.)  216,  16  0.  C.  D.  113. 

The  probate  court  has  chancery  powers  to 
determine  controversies  between  parties  to  a 
sale  of  a  decedent's  property  to  pay  debts: 
Bomtraeger  v.  Bomtraeger,  7  Dee.  Bep. 
551,  3  Bull.  891. 

Probate  courts  have  jurisdiction  to  ascer- 
tain and  adjust  the  liens  on  real  estate  to 
be  sold  for  payment  of  debts  of  deceased,  to 
settle  priorities  among  lienholders  and  to 
apply  the  proceeds  of  sale  in  satisfaction 
thereof,  in  the  same  manner  and  to  the  same 
extent  as  a  court  of  equity:  Bank  T.  Oreen, 
4  Fed.  Rep.  609,  4  O.  F.  D.  674. 

O.  C,  S  10809,  makes  express  provision  in 
regard  to  costs.  It  is  an  imperative  rule 
that  they  be  paid  first:  Building  d  Loan  Co. 
V.  Oashe,  18  O.  C.  C.  681,  6  O.  0.  D.  790. 

Costs  and  commissions  of  the  administra- 
tor shall  be  paid  first,  and  then  the  liens  in 
the  order  <^  their  priority:  Alms  T.  Fitton, 
9  0.  C.  C.  26S,  6  0.  0.  D.  41S. 

"The  costs  and  expenses  of  tlie  sale"  do  not 
include  fees  of  the  administrator's  attorney* 
nor  the  general  costs  of  administration,  nor 
premiums  due  the  surety  company  upon  the 
administrator's  btmd,  and  these  olaims  are 
therefore  subsequent  to  the  claim  of  a  first 
mortgagee:  Sherman  t.  Millard,  6  0.  C.  C. 
(N.8.)  338,  17  O.  O.  D.  175. 

In  a  proceeding  to  sell  property  of  a  de- 
ced^t  to  pay  debts,  ^e  lim  of  a  magistrate's 
judgment  obtained  against  a  iHurty  having  an 
interest  in  the  property  as  heir  may  be  set 
up.  Such  proceeding  is  not  one  requiring  the 
issuance  of  summons  for  the  party  against 
whom  the  lien  was  obtained,  and  an  order 
claim  can  not  be  collaterally  attacked:  In  re 
Seitz.  II  O.  C.  C.  (N3.)  204,  21  0.  C.  D.  32. 

Where  there  is  a  judgment  lien  on  real 
estate,  but  subsequently  the  owner  asserts  a 
homestead  claim  on  this  property  and  oc- 
cupies the  same  as  a  homestead  until  his 
death,  during  such  occupancy  giving  a  mort- 
gage thereon,  then  in  case  of  suit  brought 
by  the  administrator  to  sell  the  land,  the 
judgment  lien  has  priority  over  the  mort- 
gage lien:  Smith  v.  Phillips,  5  0.  N.  P.  (N. 
S.)  502.  18  O.  D.  {N.P.)  429. 

If  there  is  no  one  to  be  paid  except  judg- 
ment creditors,  equity  in  setting  aside  a 
deed  may  decree  a  sale  and  distribution  to 
save  the  expense  of  administration:  Flem- 
ing  T.  McChiffey,  12  O.  N.  P.  (N.a)  10,  21 
0.  D.  (N.P.)  387. 

Where  a  judgment  is  a  lien  on  the  debtor's 
lands  at  the  time  of  his  death,  its  payment 
is  provided  for  in  G.  C,  {  10809.  But  where 
it  is  no  such  lien,  .plaintiff's  only  method  of 
obtaining  satisfaction  of  his  judgment  is 
through  tiie  administrator  in  the  regular 
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oouTM  ot  adminiBtration:  Jftlfor  T.  Taylor^ 
29  O.  S.  £57,  III  Longsdorf  B  Notes.  464. 

In  caBe  of  a  judgment  lien  on  a  debtor's 
land  at  his  death,  it  iB  not  necessary  there- 
after to  issue  execution  thereon  in  order  to 
preserve  the  lien.  It  is  entitled  to  Bhare  in 
the  proceeds  of  land  sold  by  the  personal 
representative  although  more  than  five  years 
have  elapsed  since  its  rendition  or  since  the 
last  execution:  Ambroae  v.  Byrne,  61  O.  S. 
146,  IV  Ix)ng8dorf'B  Notes,  803. 

Heirs  giving  new  mortgages  in  substitu- 
tion of  the  ancestor's  mortgages,  in  order  to 
prolong  the  time  of  payment,  may  be  sub- 
rogated to  the  priority  of  the  original  mort- 
gages: Jacobs  T.  Jacobs,  7  O.  D.  (N.P.) 
486. 

Liens  on  the  land  are  transferred  to  the 
proceeds  arising  from  the  sale  thereof  only 
when  the  sale  is  regular,  and  vhen  the  lien 
holders  have  been  made  parties  to  the  action: 
HoUoveay  v.  Stuart,  19  O.  8.  472,  II  Longs- 
dorfs  Notes,  960. 

A  mortgage  defectively  executed  ia  not  en- 
titled to  priority  over  the  lien  of  general 
creditors:  Straman  v.  Rcchtine,  S8  O.  8. 
443,  IV  Longsdorfs  Notes,  744. 

After  satisfying  a  purchase  money  mort- 
gage the  widow  is  entitled  to  dower  com- 
puted on  the  full  value  of  property:  flicfcey 
V.  Oimine,  6  0.  C.  C.  (N.S.)  321,  17  O.  C. 
D.  360. 

Judgment  lien  precludes  allowance  in  lieu 
of  a  homestead,  when  a  homeetead  could 
have  been  set  off:  Jones  v.  Allen,  6  O.  N.  P. 
518,  8  0.  D.  (N.P.)  338. 

Tbe  year's  allowance  to  the  widow  beiiqf  a 
debt,  must  under  G.  C,  1 10809,  be  post^ 
poned  to  judgment  liens,  although  in  all 
other  cases  it  is  a  preferred  debt:  /ones  v. 
AUm,  6  0.  N.  P.  618,  8  O.  D.  (N.P.)  338. 

Where  a  creditor  of  an  insolvent  decedent's 
estate  holding  life  insurance  as  collateral, 
delivered  the  policies  to  the  adminiBtrator  to 
collect,  and  got  judgment  on  his  claim  which 
the  administrator  had  rejected  and  the  pro- 
bat«  court  awarded  him  a  preference  over 
other  creditors  as  far  as  tbe  insnrance  fund 
was  concerned,  it  was  held  that  the  pro- 
bate court  haB  jurisdiction  to  determine 
whether  part  of  a  fund  shall  go  to  pay  a 
particular  debt:  Brown  v.  Trottner,  11  O.  C. 
C.  498,  5  O.  C.  D.  222.    See  also  Coubts. 

On  petition  to  sell  lands  of  a  decedent  to 
pay  debts,  a  probate  court  and  common  pleas 
court  had  no  jurisdiction  to  adjust  and 
cancel  liens  as  mortgages,  and  so  much  of 
the  decree  is  void:  OUlilmd  v.  Sellera,  2  O. 
S.  223,  I  Longsdorfs  Notes,  1043. 

The  lien  of  a  general  creditor  on  a  de- 
cedent's estate  is  superior  to  a  mortgage  de- 
fective in  its  certificate  of  acknowledgment: 


Straman  T.  R&shtine,  68  0.  B.  443,  IV  haa^ 
dorf  s  Notes,  744.   See  also  Mobtoaobb. 

The  devisee  of  land  incumbered  by  a  mwt* 
gage  is  not  entitled  to  have  the  debt  paid 
out  of  personalty  or  reaity  specifically  de* 
vised  to  others,  but  takes  cum  oHcre  unless 
there  is  personalty  or  realty  not  speeiftcally 
devised  from  which  to  pay  tbe  debt:  Tucker 
V.  Lungren,  12  O.  C.  a  622,  6  0.  C.  J>.  677. 
See  also  Wnxs,  Ij»acieb  and  Detubs. 

( oo )  Appraisement 

No  sale  can  be  ordered  by  the  court  until 
after  the  appraisement  has  been  returned: 
KeuKomb  T.  Smiih,  5  O.  447,  I  LongsdorTs 
Notes,  899. 

The  ^praisemoit  must  be  made  upon  ac- 
tual view:  In  re  Slane,  9  0.  D.  (N.P.)  630, 
42  Bull.  89;  Mills  r.  lAfe  Asaoeiation,  6  Dec 
Rep.  827,  8  Am.  L.  Rec.  368,  4  Bull.  986,  7 
Dec.  Rep.  677. 

The  widow's  right  to  take  persiHialty  at 
tbe  appraisement  need  not  be  exercised  at 
once,  but  at  any  time  before  it  is  put  up  for 
sale,  and  is  not  affected  by  its  having  nearly 
doubled  in  market  value  in  tbe  meantime: 
Overturf  v.  Wear,  26  0.  S.  638,  III  Longs- 
dorrs  Notes,  327. 

Tbe  executor  should  have  notice  of  pro- 
ceedings by  the  widow  to  have  new  ap- 
praisers appointed  to  make  her  year's  allow- 
ance, the  first  appraisers  having  omitted  to 
do  so.  Tbe  correction  should  be  made  by  the 
original  appraisers,  and  not  by  appointing 
new  ones,  but  the  irregularity  should  be  cor- 
rected in  the  probate  court,  and  its  refusal 
to  do  so  will  not  be  reversed  unless  the 
record  shows  that  injustice  was  done:  Heck 
v.  Heck,  34  O.  S.  369,  III  Longsdorfs  Notes, 
722  [afSrming  Heck  T.  Heck,  7  Am.  L.  Bee. 
13,  3  Bull.  303]. 

(pp)    Notice  of  Sale. 

Before  a  valid  decree  can  be  made,  it  mast 
affirmatively  appear  that  the  minor  defend- 
ants have  been  served:  Jfoore  t.  Storks,  1 
0.  S.  369,  I  Longsdorfs  Notes,  987. 

The  title  of  a  purchaser  at  an  administra* 
tor's  sale  will  be  sustained,  although  the 
legal  notice  may  not  have  been  given,  and 
the  same  protection  must  be  given  to  those 
who  have  purchased  at  a  guardian's  sale: 
Stall  V.  Macalester,  9  O.  19,  I  Longsdorfs 
Notes,  458. 

Four  full  weeks  must  elapse  from  the  time 
of  the  first  insertion  until  the  day  of  sale. 
If  made  in  a  daily  paper  it  should  be  once 
a  week  on  the  same  day  of  the  week:  Lemert 
V.  Clarke,  1  0.  C.  C.  569,  1  O.  C.  D.  318. 

If  the  court  is  satisfied  that  the  notice  was 
published  in  a  paper  not  of  general  circu- 
,  lation  in  the  county,  it  may  refuse  to  oon- 
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Arm  tlie  sale:  Craig  T.  Foa,  10  O.  568,  I 
Longadorfa  Notes,  784. 

Where  the  record  recites  tbat  it  was 
"ehown  to  the  court  that  due  notice  bad 
been  given  defendants,"  it  was  held  tbat  this 
amounted  to  a  finding  the  court  that  the 
Boticft  which  the  law  required  under  the  cir- 
eunutances  had  been  regularly  given,  and 
that  evidence  would  not  be  received  to  con- 
tradict this  finding  of  the  court:  Richard* 
T.  Skiff,  S  0.  S.  68fi,  n  Longedn-f B  Notes, 
868. 

(qq)    Place  of  Sale. 

The  provision  of  O.  C,  {  10803,  relatiog 
to  sales  by  executors  and  administrators, 
that  "the  Bale  be  made  at  public  vendue,  at 
the  door  of  the  court  house  in  the  county  in 
which  the  order  of  sale  shall  have  been  made, 
or  at  such  other  place  as  the  court  may 
direct,"  is  directory  only,  and  not  manda- 
tory, and  where  the  order  of  sale  is  silent  as 
to  the  place  where  the  sale  shall  be  made, 
and  the  executor  sells  the  property  at  auction 
on  the  premises,  the  purchaser  takes  a  good 
title:  Smiley  v.  Cook,  8  O.  N.  P.  (N.S.) 
191,  4  O.  L.  R.  737,  52  Bull.  158  [affirmed, 
without  opinion,  tub  nominef  Caito  r.  Smiley, 
79  0.  S.  462]. 

It  is  not  within  the  discretion  of  the  court 
to  set  aside  an  executor's  or  administrator's 
sale  on  the  ground  that  it  was  made  upon 
the  premises  without  any  order  of  court  so 
directing,  where  it  appears  that  the  prop- 
erty was  properly  advertised,  and  there  was 
competitive  bidding  which  resulted  in  a  sale 
for  considerably  more  than  the  appraised 
value,  and  the  parties  who  are  interested  in 
the  proceeds  are  satisfied  with  the  sale: 
Smiley  v.  Cook,  8  O.  N.  P.  (N.S.)  191,  4 
O.  L.  R.  737,  52  Bull.  156  [affirmed,  aub 
Momtn^  Caito  T.  Smiley,  70  0.  8.  452]. 

(rr)  Purchaser, 
(ooa)    Who  May  Be. 
(oooa)    Administrator  or  Executor. 

PnrchaM  by  an  administrtttor  or  executor 
at  his  own  sale  toks  be  set  aside  whether 
the  property  is  held  by  him  or  any  purchaser 
from  him  with  notice;  Sheldon  v.  Newton, 
3  O.  8.  494,  II  LongsdorFs  Notes,  57. 

If  an  administrator,  trustee,  or  officer  have 
a  personal  interest  in  a  purchase  at  his  own 
sal^  the  sale  will  be  set  aside:  Weleh  r. 
Pertine,  8  0.  62,  I  Longsdorfs  Notes,  418. 

If  at  an  administrator's  sale  of  land  a 
purchase  is  made  for  the  benefit  of  the  ad- 
ministrator himself,  it  will  be  held  to  be  in 
trust  for  the  heirs,  and  if  the  conveyance  to 
them  can  not  be  decreed  because  bona  fide 
third  persona  have  acquired  the  title,  the  ad< 


mittistrator  must  account  for  the  difference 
between  what  he  paid  for  the  land  and  its 
then  real  value,  which  may  be  held  to  l>e  its 
appraised  value:  Qlaat  v.  Oreathouse,  20  O. 
603,  I  Longsdorfs  Notes,  922. 

Where  an  administrator,  having  duly  sold 
real  estate  on  proceedings  therefor,  fails  for 
six  months  to  collect  the  pnrehaae-mon^, 
and  then  assumes  the  buyer's  bid  and  takes 
Uie  property,  the  heirs  can  have  the  trans- 
action set  aside  for  violation  of  tmstj: 
Barrington  v.  Alexander,  0  O.  8.  189,  11 
Longsdorfs  Notes,  229. 

If  an  administrator  acquires  title  under 
his  own  sale  the  heirs  can  insist  on  a  resale 
without  showing  any  fraud  or  unfairness. 
The  fiduciary  relation  does  not  cease  until 
a  third  person  buys  and  fully  pays.  The 
administrator  must  account  for  rents  and 
profits :  Barrivgton  v.  Alexander,  6  O.  S. 
189,  II  Longsdorfs  Notes,  220. 

If  an  administrator  procures  a  party  to 
buy  at  his  sale,  and  such  party  buys  at  two- 
thirds  the  appraisement,  and  at  onoe  con- 
veys to  a  trustee  for  the  administrator's 
wife  and  children,  the  transaction  is  fraudu- 
lent and  void  in  the  absence  of  clear  ex,- 
planation,  of  which  the  court  is  to  decide: 
Riddle  T.  Roll,  24  O.  S.  672,  III  Longsdorfs 
Xotes,  192  [affirming  Roll  v.  Riddle,  S  Dec 
Rep.  232,  3  Am.  L.  Rec.  6451. 

An  administrator  can  not  be  even  in- 
directly interested  as  the  agent  of  others 
in  purchasing  at  his  own  sale  with  a  view 
to  profit,  as  where  he  advances  the  purchase- 
money  to  be  reimbursed  on  a  resale,  even 
though  the  profits  are  to  go  to  the  person  in 
whose  name  the  purchase  is  made:  Piatt  v. 
Longworth,  27  0.  8.  150,  III  Longsdorfs 
Notee,  349. 

A  trustee  can  not  so  manage  as  to  make  a 
profit  for  himself,  either  directly  or  through 
an  attorney,  or  alone  or  jointly  with  others: 
Gov  V.  John,  32  O.  S.  532,  III  Longsdorfs 
Notes,  649. 

If  an  administrator  procures  the  settle- 
ment of  claims  at  less  than  their  fac^  he 
can  not  credit  himself  with  more  than  he 
paid.  And  so,  though  the  attorney  or  ^;ent 
effecting  the  settlement  is  acting  for  others, 
as  well  as  the  administrator,  with  a  view 
to  joint  profit:  Ooa  v.  John,  32  O.  S.  632, 
III  Longsdorfs  Notes,  649. 

If  an  administrator,  c.  t.  a.,  procures  an 
order  of  sale  in  carrying  out  the  will,  and 
sells,  and  the  sale  is  confirmed,  and  pro- 
cures a  deed  to  himself  from  the  purchaser 
on  assuming  bis  obligation  to  pay,  the  trans- 
action is  void,  and  the  lands  are  stilt  un< 
administered  and  subject  to  the  trus^ 
whether  he  acted  in  good  faith  or  profited 
by  the  transaction  or  not;  Caldtoell  t.  Cold- 
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KwH,  45  0.  6.  512,  IV  Longsdorfa  NotM, 
294. 

After  Bcttii^  aside  a  sale  hy  an  adminis- 
trator, because  the  buyer  bad  conveyed  to 
the  administrator,  the  latter  must  account 
for  all  rents  and  profits  obtained  by  him, 
deducting  improvements  made  before  action 
b^un,  but  not  those  afterwards:  Caldwell  v. 
Caldioell,  45  O.  S.  512,  IV  Longadorfs  Notes, 
294. 

If  the  trustee  buya  at  partition  sale  he 
does  not  defeat  the  ceatui'a  estate,  and  lim- 
itations can  no  more  run  in  his  favor  after 
than  before:  Williams  v.  Ton  Tuyl,  2  O.  S. 
336,  I  Longsdorf's  Notes,  1057. 

A  bona  fide  buyer  from  sueb  trustee  will 
only  have  to  account  to  the  cestui  for  unpaid 
purchase  money :  Williams  T.  Van  Tuyl,  2  O. 
S.  836,  I  LongBdorfs  Notes,  1057. 

A  trustee's  indirect  purchase  at  Ms  own 
sale,  i.  through  another,  is  only  voidable, 
and  can  not  be  set  aside  as  against  a  sub- 
sequent bona  fide  buyer:  Barrison  v.  Fecfcler, 
6  O.  C.  C.  443,  3  O.  0.  D.  630. 

The  record  of  a  eale  by  the  trustee  to  the 
nominal  buyer  and  his  immediate  reconvey- 
ance to  the  trustee,  is  not  constructive  notice 
to  a  subsequent  buyer  through  intermediate 
buyers:  Harrison  v.  H&skler,  6  0.  C.  0. 
443,  3  O.  C.  D.  530. 

An  executor,  after  resignation,  buying 
stock  from  his  coexecutor,  whose  very  con- 
fidential friend  and  adviser  he  was,  and 
within  a  week  thereof,  the  sale  is  neverthe- 
less valid  if  for  full  value  and  without  actual 
fraud,  and  no  one  else  would  give  as  much, 
and  the  sale  was  not  of  his  seeking:  fficfcs  v. 
atone,  9  Dec.  Rep.  132,  11  Bull.  67.  See  also 
Fraud  and  Deceit. 

Where  an  infant  purchases  land  at  an 
administrator's  sate  for  the  administrator 
and  immediately  conveys  to  the  latter,  he 
can  not  disaffirm  such  sale  on  coming  of 
age,  as  though  the  land  belonged  to  him: 
Blieldon  T.  Vevcton,  3  O.  S.  494,  U  Longs- 
dorf  B  Notes,  67. 

Purchase-money  paid  by  an  administrator 
upon  sale  of  intestate's  land  can  not  be  re- 
covered of  the  heirs  where  the  sale  is  de- 
clared inoperative  and  heirs  recover  the 
land:  JTouier  v.  Ooit,  1  0.  619, 1  Longadorfs 
Notes,  99. 

One  executor  can  not  purchase  land  of  bis 
coexecutors,  but  such  a  sale  may  be  ctmflrmed 
1^  the  subsequent  assent  and  ratification  of 
the  heirs:  MitcheU  v.  Dvnlap,  10  0.  117,  I 
Longsdorf  s  Notes,  403. 

Where  an  executor,  after  resignation, 
bought  in  the  property  at  his  own  sale,  such 
sale  will  not  be  set  aside  when  it  does  not 
appear  that  be  did  anytiiing  to  stifle  com- 
petition, and  whne  be  paid  a  fair  value  for 


the  property;  Woodtoard  v.  CurMt,  19  0.  0. 
a  15,  10  0.  G.  D.  400. 

Appraiser. 

Appraisers  can  not  purchase  at  the  ad- 
ministrator's eale:  Bohart  v.  Atkinson,  14 
O.  228,  I  Longsdorf'B  Notes,  664. 

If  an  appraiser  buys  the  land  at  the  salfi^ 
such  transaction  is  voidable  only,  not  void: 
Terrill  v.  Auchauer,  14  0.  S.  80,  II  Longs- 
dorf'B Notes,  637. 

Every  person  to  whose  int^rity  and  judg- 
ment is  committed  the  execution  of  any 
step  necessary  in  making  the  sale  will  be 
excluded  from  purchasing  thereat.  So,  the 
purchase  by  an  appraiser,  though  without 
fraud  and  at  full  price,  will  be  set  aside  by 
the  court  after  confirmation  at  the  instance 
of  the  heirs:  Armstrong  v.  Huston,  8  O.  552, 

I  Longsdorfs  Notes,  456. 

Where  appraiser  of  lands  to  be  sold  by  an 
administrator  becomes  a  purcliaser,  the  sal«i 
may  be  set  aside  on  application  of  the  heir, 
as  infected  with  fraud:  Armstrong  v.  Huston, 
8  O.  552,  I  Longsdorfs  Notes,  456. 

Where  an  estate  was  hopelessly  insolvent 
and  would  have  received  no  part  of  the  pro- 
ceeds had  a  sale  to  pay  debts  been  conducted 
with  the  utmost  r^;ularity,  no  actual  fraud 
was  committed  upon  the  heirs  of  the  de- 
cedent hy  the  purchase  of  such  land  by  the 
son  of  an  appraiser,  amounting  to  a  secret 
trust  for  his  father,  and  the  lapse  of  thirty 
years  together  with  their  knowledge  of  the 
facts,  actual  and  constructive,  renders  ut- 
terly stale  their  equity  in  respect  to  such 
technical  fraud:  Brickman  v.  iGAoIe,  11  0.  0. 
C.  {N.S.)  41,  20  0.  C.  D.  372  [affirmed, 
without  <^inionj  Bricktnan  T.  iGTAale,  82  0.  S. 
425]. 

The  purchase,  1^  the  son  of  an  appraisu', 
of  land  ordered  sold  to  pay  decedenVs  debts, 
it  appearing  Uiat  the  father  withdrew  sums 
equal  to  the  cash  payment  and  that  the  son 
thereafter  disclaimed  any  interest  in  the 
proper^  and  conveyed  it  to  bis  mother  who 
had  become  guardian  of  the  father,  amounts 
to  a  secret  trust  for  his  fatber  and  was  in 
fraud  of  the  estate  owning  the  land  at  the 
time  the  sale  was  ordered:  Brickman  v.  Shale, 

II  O.  C.  C.  {N.S.)  41,  20  O.  C.  D.  872 
[affirmed,  without  opinion,  Brickman  V. 
Bhale,  82  O.  S.  426]. 

( hbb )    Interest  Acquired. 

The  purchaser  acquires  the  land  free  from 
Hens:  Stone  v.  Strong,  42  O.  S.  53,  IV 
Longsdorfs  Notes,  80;  Bank  v.  Carpenter, 
7  O.  (pt  1)  21,  I  Longsdorfs  Notes,  360. 

A  Kile  under  a  decree  for  the  sale  of  cer- 
tain real  estate  to  pay  debts  subject  to  the 
widow's  dower  which  is  subsequently  set  off 
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by  metea  and  bonnila,  passes  title  to  the 
whole  of  such  real  estate,  subject  to  such 
dower  right,  notwithstanding  the  subsequent 
election  of  the  widow  to  take  under  the  wiU 
which  gave  her  a  life  estate  in  one-third  of 
teetatoPs  real  estate:  Eamilton  t.  Stetcart, 
6  O,  N.  P.  (N.S.)  553,  18  O.  D.  (N.P.)  130. 

The  purchaser  at  an  administrator's  sale 
need  not  look  behind  the  order  of  sale.  It 
is  of  equal  validity  with  a  judgment,  as  far 
as  the  purchaser  is  concerned,  but  no  farther, 
for  it  settles  nothing:  Ludlow  t.  Wade,  5 
O.  494,  I  Longsdorf's  Notes,  307. 

The  purchaser  of  lands  sold  to  pay  debts 
is  not  bound  to  look  to  the  application  of  the 
proceeds  of  the  sale  of  Uie  real  estate  by  the 
executor:  Bater  v.  Kocker,  8  0.  C  G.  S90,  6 
O.  a  D.  276,  2  O.  D.  (^.P.)  587  [affirmed, 
without  opiidop,  Bater  T.  Koeher,  61  O.  8. 
622]. 

An  administrator'a  sale  by  order  of  court 
to  pay  debts,  discharges  ihe  land  of  the  liens 
of  judgments  got  against  the  decedent  and 
they  must  be  asserted  agaijist  the  purchase 
money.  The  buyer  gets  a  title  free  of  them 
though  no  deed  has  been  made:  Ewportimg 
Co.  r.  Bolly,  W.  226,  I  LongsdorTa  Notes, 
20. 

The  purchaser  of  lands  of  a  decedent  at  a 
judicial  sale  holds  it  discharged  of  liens  for 
debts.  But  heirs  hold  it  subject  to  debts, 
and  A  purehftser  from  them  takes  the  incum- 
brance with  the  title:  Stiver  v.  Stiver,  8  O. 
217,  I  Longsdorfs  Notes,  426. 

A  purchaser  of  the  legal  title  to  lands, 
having  notice  that  such  l^al  title  was  a 
trust  for  a  decedent,  takes  the  land  subject 
to  the  trust:  Stifxr  T.  BUver,  8  O.  217,  I 
Longsdorf's  Notes,  426. 

(««)    Terms  of  Payment 

If  tiie  sale  is  on  credit,  tiie  administrator 
can  not  arMtrarily  reject  notes  on  which  are 
qualified  sureties,  although  his  decision  as 
to  qnalifloation  made  in  good  laith  and  with 
due  caution  should  stand.  In  replevin 
the  buyer  it  is  error  to  refuse  testimony 
showing  that  the  suretieB  were  qualified,  as 
O.  C,  1 10210  prescribes.  Whether  the  prop- 
erty was  actually  struck  off  to  the  pliuntlff 
ia  a  question  for  the  jury:  BamUton  t. 
Btmham,  20  O.  C.  C.  252,  10  0.  a  D.  834. 

An  executor  can  not  sell  land,  contracted 
for  by  the  testator  during  his  life  time,  and 
giving  the  executor  power  to  execute  deeds, 
for  less  than  one-third  of  the  purchase  price 
previously  sgreed  on  by  the  testator;  PoIIoofe 
V.  Pine,  2  O.  C.  C.  369,  1  O.  C.  D.  520. 

{tt)  Confirmation. 

If  Uie  eourt  is  satufied  tiuit  the  notice  was 
published  in  a  paper  not  of  general  cir- 


culation in  the  county,  it  may  refuse  to  con- 
firm the  sale:  Craig  v.  F(W,  16  0.  663,  I 
Longsdorfs  Notes,  784. 

An  affidavit  filed  1^  tiie  widow  of  the  tes- 
tator to  whom  a  life  estate  has  been  given 
with  a  contingent  remainder  over  "to  be 
distributed  in  accordance  with  the  laws  of 
the  state"  in  lieu  of  a  final  account,  and 
published  as  notice  of  a  final  account,  waa 
not  notice  to  anybody  of  a  proeee^j^  for 
a  construction  of  the  will  or  determination 
of  the  rights  of  the  devisee  under  the  will; 
and  the  action  of  the  court  in  confirming  the 
account  was  not  intended  to  and  did  not  have 
the  effect  of  determining  who  were  the  dis- 
tributees under  the  will  or  under  the  law: 
Vamet  t.  McAfee,  11  O.  N.  P.  (N.S.)  617. 

A  defective  administrator's  sale  of  land  to 
pay  debts  is  ratified  if  the  heirs  settle  or 
accept  money  after  coming  of  age:  Ltmg- 
worth  V.  Ooforth,  W.  192,  I  Longsdorfs 
ixotes,  17. 

(uh)  Deed. 
(aaa)    Contents  and  Construction. 

If  the  deed  conveys  "the  equit^le  interest" 
of  the  decedent  and  all  his  "right,  title  and 
interest,"  it  is  sufficient  to  carry  the  l^al 
title  if  he  had  it:  Eioing  v.  Higby,  7  O. 
(pt.  1)  198,  I  Longsdorfs  Notes,  370. 

The  deed  may  be  made  to  the  assignee  of 
the  purchaser:  Eioing  v.  Sighy,  7  O.  (pt. 
I)  198,  I  Longsdorfs  Notes,  370. 

If  the  administrator  insert  in  the  deed 
trusta  intended  for  the  benefit  of  htin  and 
creditors,  the  conveyance  is  not  vcrid:  Piatt 
V.  *r*.  Clair,  7  O.  {pt.  2)  165,  I  Longsdorfs 
Notes,  308. 

Though  an  administrator's  deed  contains 
no  words  of  perpetuity,  yet  if  the  sale  was 
in  fact  made  of  the  whole  estate,  chancery 
would  BO  decree.  And  an  administrator  does 
not  vitiate  the  conveyance  by  attaching 
trusts  to  it,  fairly  intended  for  the  benefit 
of  heirs  and  creditors:  Piatt  v.  St.  Clair, 
7  O.  {pt.  2)  165,  I  Longsdorfs  Notes,  398. 

Inclusion  of  the  wrong  lands  in  the  deed 
and  also  in  a  return  of  the  appraisement 
may  be  reformed  by  an  independent  suit: 
OiU  V.  Pelkey,  64  O.  S.  348,  IV  Longsdorfs 
Notes,  639. 

An  executor's  deed  under  a  power  of  sale 
of  lands  subject  to  all  sales  for  taxes  or 
otherwise,  the  intention  being  to  quit-claim 
the  heirs*  title  does  not  purport  to  convey 
lands  convqred  by  the  testator  1^  an  unre- 
corded  deed  for  tiie  beirs  had  no  title,  hence 
the  grantee  could  not  claim  for  improve- 
mcaits:  Bohiruon  T.  Ward,  1  Deo.  Bep.  26% 
5  W.  L.  J.  46S. 
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CoreuButB. 

A  corenant  whereby  an  executor  agrees  to 
warrant  and  defend  "as  executors  are  bound 
hy  law  to  do"  is  not  a  personal  covenant: 
Day  T.  Brown,  2  O.  345, 1  Longsdorfs  Notes, 
132. 

In  a  deed  of  conv^ance  of  real  estate  con- 
taining full  covenants  of  sdzin  and  war- 
rant, the  grantor  names  herself,  "O.  L., 
administratrix  of  S.  M.  L.,"  and  sttbseribea 
the  same  as  "G.  Ij.,  administratrix  of  S.  M. 
L.'s  estate."  In  the  covenanting  part  of 
the  deed,  she  is  named  G.  L.  simply,  and  the 
deed  contains  no  reference  to  any  order  of 
court  authorizing  a  sale  of  real  estate  of  an 
intestate.  In  an  action  for  breach  of  cove- 
nants of  seizin  and  warranty,  it  was  held 
tuat  the  covenants  were  prima  facie  the  cove- 
nants of  G.  L.,  in  her  individual  capacity: 
Lockivood  V.  Qilson,  12  0.  S.  526,  II  Longs- 
dorf's  Notes,  581. 

The  executor  could  not  l«  authorized  to 
make  covenants  of  warranty:  Lockwood  v. 
Qilaon,  12  O.  8.  626.  II  Longsdorfs  Notes, 
581. 

Covenants  of  warrsnty  in  the  deed  not 
authorized  by  the  will  or  by  the  court  do 
not  bind  the  estate,  but  could  only  bind  him- 
self personally:  Dunlap  y.  Robinson,  12  O. 
S.  630,  II  Longsdorfs  Notes,  681. 

An  administrator,  in  selling  lands  of  his 
decedent,  which  he  conveys  without  cove- 
nants of  warranty,  can  not  render  the  es- 
tate of  deceased  liable  in  damages,  by  false 
representations  as  to  the  condition  of  the 
title,  or  the  extent  of  existing  incumbrances: 
Dunlap  V.  Robinson,  12  0.  S.  630,  II  Longs- 
dorfs Notes,  581. 

In  absence  of  fraud,  the  buyer  buys  at 
hiB  own  risk  as  to  title,  and  executor  can  not 
bind  the  estate  by  a  verbal  warranty  of  title 
unless  authorized  by  will  or  an  order  of  the 
court:  Arnold  T.  Donaldson,  46  O.  S.  73,  IV 
Longsdorfs  Notes^  313. 

(coc)  Execution. 

The  deed  may  be  made  to  the  assignee  of 
the  bid  of  the  original  buyer:  Swing  t. 
Bigby,  7  O.  (pi  1)  198, 1  Longsdorfs  Notes, 
370. 

An  administrator's  deed  on  sale  ordered 
by  court  with  but  one  witness  conveys  no 
l^al  title:  EiBporting  Co.  v.  Bailey,  7  0. 
(pt  1)  II,  I  Longsdorfs  Notes,  359. 

If  the  deed  contains  no  word  of  perpetuity 
it  is  not  void,  but  as  the  power  to  convey  in 
fee  was  given  by  court,  the  defective  eucu- 
tlon  of  it  will  be  aided  in  equify:  Piatt  t. 
St.  Clair,  7  0.  (pt.  2)  165,  I  Longsdorfs 
Notes,  898. 

Where  wrong  lands  have  been  included  in 
the  appraisement  and  in  the  administrator's 


deed  by  misttUce,  a  court  of  general  Juris- 
diction in  equity  may  correct  the  mistaks 
in  the  probate  court  as  well  as  that  in  the 
deed:  GUI  y.  Pelkey,  54  O.  S.  348,  IV  Longs* 
dorf's  Notes,  639. 

Recital  in  a  deed  as  to  the  msumption  of 
assessments  does  not  estop  from  contesting 
the  validity  of  such  assessments:  WaUh  t. 
8ima,  05  0.  8.  211,  IV  Longsdorfs  Notes, 
884. 

{ddd)    Fraudulent  Bepresentations. 

False  representations  by  the  executor  as  to 
the  title  or  incumbrances  do  not  make  the 
estate  liable:  Dunlap  v.  Robinaon,  12  O.  S. 
530,  II  Longsdorfs  Notes,  681. 

Fraud  or  concealment  by  the  heir  without 
the  administrator's  knowledge  will  not  im- 
peach  the  letter's  sale:  Trevitt  y.  Converse, 
31  O.  S.  60,  III  Longsdorfs  Notes,  562. 

The  estate  can  not  be  made  liable  for  the 
executor's  unauthorized  false  representations. 
If  the  executor  has  sold  and  delivered  land, 
and  sues  for  the  purchase  money,  the  buyer, 
without  offering  to  rescind,  can  not  set  up 
the  executor's  false  representations  either 
in  defense  or  by  recoupment  or  counterclaim, 
but  can  only  sue  him  personally:  WestfaU  t. 
Dungan,  14  0.  S.  276,  II  Longsdorfs  Notes, 
653. 

An  agrcMuent  to  protect  the  title  or  in- 
demnify the  purchaser  against  incumbrances, 
orally  made  by  the  executor,  does  not  bind 
the  estate  without  authority  from  the  will  or 
court:  Arnold  v.  Donald*<M,  46  O.  8.  73,  IV 
Longsdorfs  Notes,  313. 

(pv)  Distribution. 

The  balance  remaining  from  the  sale  of 
real  estate  remains  real  estate,  and  goes  by 
descent  to  the  heirs:  King  v.  Sordner,  66  O. 
S.  86,  IV  Longsdorfs  Notes,  882. 

The  surplus  of  the  proceeds  of  a  sale  of 
real  estate  by  an  administrator,  remaining 
in  bis  hands  on  final  settlement  of  his  ac- 
count, is  to  be  considered  and  disposed  of  as 
real  estate,  and  the  intestate's  widow  is  not 
entitled  to  any  part  thereof  in  her  capacity 
as  one  of  the  distributees  of  the  personal 
estate:  Or^wold  v.  Frmk,  22  0.  S.  79,  HI 
Longsdorfs  Notes,  59. 

Surplus  remaining  after  settlement  of  the 
administrator's  accounts  is  to  be  treated  ms 
realty:  McOall  v.  Puvley,  48  O.  S.  379,  IV 
Lonesdorf's  Notes,  421. 

Proceeds  from  sale  of  realty  directed  to 
be  sold  ii  not  to  be  blended  with  personal^ 
unless  the  will  so  provides  t  fffbon  T.  Otison. 
11  O.  G.  a  (N.S.)  49,  20  O.  C.  D.  322. 

Where  the  real  estate  of  an  intestate,  who 
had  no  issue  at  his  decease,  is  sold  to  pay 
d^ts,  and  before  ftnal  distribution  of  a  bal- 
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once  remaining,  after  payment  of  same,  and 
the  satiefaction  of  the  widow's  dower,  his 
posthumous  child  dies,  the  surplus  money 
belonging  to  such  child  is  subject  to  the  law 
of  distribution  as  personal  property:  Pence 
T.  Pmux,  11  0.  S.  290,  II  Longsdorfs  Notes, 
602. 

Although  the  surplus  goes  to  the  heirs  in 
the  line  that  real  estate  would  go,  such  pro- 
ceeds are  personatty  and  are  held  as  person- 
alty by  the  heir,  and  as  such  pass  from  such 
heir:  Tuttle  v.  Northrup,  44  0.  S.  178,  IV 
Longsdorfs  Notes,  202. 

Lands,  upon  which  a  widow  gave  a  mort- 
gage after  her  husband's  death,  having  been 
sold  to  pay  debts,  the  distribution  of  the 
funds  arising  therefrom  must  be,  as  to  the 
widow,  in  accordance  with  the  provisions  of 
G.  C,  S  10714,  providing  in  what  order  ad- 
ministrators shall  pay  debts,  and  not  under 
the  provisions  of  G.  C,  $  10687,  providing 
how  a  fund  from  the  sale  of  land  shall  be 
applied:  Neely  T.  Neely,  1  O.  N.  P.  (N.S.) 
07,  48  BuIL  920. 

InBtallments  of  street  assessments.  If  they 
stand  unsatisfied  upon  the  tax  duplicate, 
should  be  paid  out  of  the  proceeda  of  the 
aale,  but  if  not  due  and  payable  they  remain 
a  lien  upon  the  real  estate  in  the  hands  of 
the  purchaser,  who  has  no  ri^t  to  have  them 
paid  out  of  tiie  proceeds  of  the  sale:  Mark- 
ley  t:  Whitmore,  61  O.  S.  687,  IV  Longsdorfs 
Notes,  817. 

The  proceeds  of  lands  sold  to  pay  debts  on 
the  adminietrator'a  application  therefor  in 
the  probate  court,  the  heir  having  died  before 
distribution  and  without  descendants,  are 
real  estate  in  his  hands,  but  the  surplus,  as 
tiie  estate  of  the  heir,  is  personalty,  and, 
hence,  passes  from  him  to  his  mother  as  next 
of  kin  and  not  to  his  father's  brothers  and 
sistera:  Pence  v.  Pence,  11  O.  S.  290,  II 
Longsdorfs  Notes,  602.    See  also  Dbscekt 

AHD  OlSTSmUTION. 

Debtor's  death  dispenses  with  further  levy 
if  the  judgment  is  then  a  subsisting  lien  on 
his  real  estate,  and  it  is  entitled  to  share  in 
the  proceeds  of  sale  of  such  real  estate  to  pay 
debts,  although  more  than  five  years  have 
then  elapsed  since  its  rendition  or  since  last 
execution.  G.  C,  {  10809,  means  this:  Am- 
brose V.  Byrne,  61  0.  8.  146,  IV  Longsdorfs 
Notea,  803.   Bee  also  Jusgicest. 

On  Bale  of  decedent's  properly  to  pay 
dAtB,  since  the  act  of  1868,  the  probate  court 
ean  determine  eontroroBies  between  claim- 
anta  invoWing  priorities  In  distribution  of 
the  purchase  money:  Bomtraeger  T.  Bom- 
traeger,  7  Dee.  Rep.  661,  3  Bull.  891.  See 

also  GOUBTB. 


(uw)  Limitation. 

The  proceeding  provided  for  in  G.  C, 
§  10774,  is  subject  to  the  statute  of  limita- 
tions and  must  be  brought  within  six  yeara 
from  the  discovery  by  the  administrator  that 
the  personalty  is  not  sufficient  to  pay  debts: 
Ling  v.  Strome,  12  0.  C.  C.  (N.S.)  161,  21 
O.  C.  D.  569. 

The  right  of  an  administrator  to  sell  land 
of  the  decedent  to  pay  debts  being  purely 
statutory,  the  bar  of  the  statue  of  limitations 
under  G.  C,  }  11222,  falls  in  six  years  from 
the  time  the  administrator  ascertains  that 
the  personal  estate  in  bis  hands  is  insufficient 
to  pay  all  the  debts  of  the  decedent,  and  such 
knowledge  will  be  attributed  to  him  not  later 
than  the  filing  of  his  account:  Kemper  V. 
Building  d  Loan  Co.,  6  O.  N.  F.  (NjS.)  403, 
18  0.  D.  (N.P.)  484. 

Inasmuch  as  liability  to  have  title  by  de- 
scent divested  by  a  proceeding  to  snbjeot  the 
land  to  payment  of  debts  of  the  ancestor  ii* 
cast  upon  the  heirs  by  statute,  snch  a  pro- 
ceeding is  not  exempt  from  the  statute  of 
limitations,  but  must  be  brought  within  six 
years  from  the  discovery  by  the  administra- 
tor of  the  fact  that  the  personalty  is  insuffi- 
cient to  pay  the  debts,  and  after  the  runnin,^ 
of  the  statute  it  is  the  right  of  an  owner 
of  an  estate  in  remainder,  though  not  Is  pos- 
session, to  bring  an  action  to  quiet  bis  title 
in  said  estate  against  the  claims  of  the  ad- 
ministrator: Ling  v.  Btrome,  12  0.  O.  0.  (N. 
8.)  161,  21  O.  C.  D.  569. 

But,  however,  it  was  decided  in  obiter  that 
the  six  year  statute  of  limitations  would  not 
run  against  the  right  of  an  administrator 
to  bring  an  action  for  the  payment  of  debts: 
Fleming  v.  McOujfey,  12  O.  N.  P.  (N.S.)  19, 
21  O.  D.  {N.P.)  387.  [For  former  opinion 
is  same  cajse,  see  Fleming  t.  McQuffey,  8  O. 
N.  P.  (N.S.)  430,  10  O.  D.  <N.P.)  621]. 

An  administrator's  authority  does  not  end 
until  all  outstanding  assets  are  administered. 
Thus,  assets  coming  twen^-three  years  after 
distribution  of  everything,  as  where  a  home- 
stead set  apart  under  G.  0.,  S  11733,  becomes 
available  for  sale,  and  a  per  centum  of  the 
debts  is  unpaid,  are  to  be  administered,  and 
the  administrator  is  entiUed  to  aa  order  of 
sale:  Taylor  T.  Thorn,  29  0.  S.  660,  LCI 
Longsdorfs  Notee,  499. 

An  administrator  obtained  an  order  of 
sale  in  a  partition  suit  brought  twenfy-one 
years  after  decedent's  death;  Lafferty  T. 
Shiim,  38  O.  8.  40,  III  Longsdorfs  Notes, 
053. 

Allowance  of  administrator'a  eonunissioiu 
after  final  account  accepted,  without  open- 
ing np  the  account  and  notice  to  interested 
parties,  is  not  in  the  nature  of  a  judgment, 
and  such  claim  would  he  barred  is  six  years: 
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Snider  V.  Graham^  14  0.  C.  C.  886,  18  0.  C. 
D.  3. 

For  the  applieatloD  of  the  stmtate  of  lim- 
itations. Bee  LnoTATioiiBj  Statutb  or. 

{wa)  Review. 

An  M^on  1^  an  executor  for  fbe  construc- 
tion of  a  Till,  which  prays  also  for  an  order 
to  sell  lands  for  the  payment  of  l^aoies,  is 
appealable:  Sioing  t.  TotDMend,  24  0.  8.  1, 
lU  LongBdorf's  Notes,  156. 

An  administrator's  proceeding  to  sell  to 
pay  debts  is  reviewable  by  the  supreme  court: 
Ewing  V.  BtaUster,  7  O.  (pt  2)  138. 1  Longs- 
dorfs  Notes,  396. 

The  proceeding  by  an  administrator  to  sell 
real  estate  is  appealable  to  the  circuit  court, 
and  on  such  appeal  the  administrator  need 
not  give  an  appeal  bond:  Dalton  v.  Davis, 
18  O.  C.  C.  878,  6  O.  C.  D.  133. 

Under  the  present  code  of  procedure  (75 
V.  648,  88Q),  actions  by  administrators  for 
the  sale  of  real  estate,  brought  originally  in 
the  court  of  common  pleas,  are  appealable 
to  the  district  court:  Metzger  T.  Meekers, 
6  Dec.  Bep.  7S0,  8  Am.  L.  Bee.  98. 

An  appellate  court,  in  reversing  an  order 
of  distribution  made  by  the  probate  court  in 
an  action  by  the  administrator  to  sell  prop- 
erty to  pay  debts,  should  under  G.  C,  8  12272, 
either  make  the  order  of  distribution,  or  in 
remanding  the  case  to  the  probate  court  spe- 
cifically indicate  the  items  to  which  the  fund 
for  distribution  should  be  applied:  Sherman 
T.  Millard,  6  O.  C.  a  (K.S.)  338,  17  0.  C.  D. 
175. 

A  proceeding  by  an  administrator  in  the 
common  pleas  court  to  eell  lands  to  pay  debts 
is  not  appealable;  it  is  strictly  statutory, 
and  reviewable  only  on  certiorari,  and  it 
makes  no  difference  that  the  petition  includes 
a  prayer  to  annul  a  fraudulent  conveyance 
and  sell,  for  the  statute  allows  the  adminis- 
trator to  sell  land  so  conveyed  by  the  dece- 
dent: Steinbarger  v.  Bteinharger,  10  O.  106, 
I  Longsdorf's  Notes,  867. 

An  executor's  proceeding  in  the  common 
pleas  to  sell  lands  to  pay  debts  and  set  aside 
a  fraudulent  conveyance  is  not  an  action  or 
a  suit,  but  a  statutory  proceeding,  and  not 
appealable  to  the  district  court:  WeMer  T. 
BaUard,  2  Clev.  L.  Rep.  137.  4  Dee.  Bep.  419. 

An  order  to  sell  to  pay  debts  In  the  com- 
mon pleas  is  not  reversible  on  the  grounds 
that  the  journal  entry  does  not  find  the  facts 
to  be  true:  Sidmer  t.  Hateea,  37  O.  S.  532, 
ni  Longsdorf  s  Notes,  035. 

A  bill  in  diancery  will  not  lie  to  set  aside 
a  sale  made  by  an  administrator,  claiming 
that  the  same  is  void  because  made  without 
any  order  of  sale  of  the  court  of  common 
pleas,  the  sale  in  such  ease  being  void  and 


there  being  adequate  remedy  at  law:  Jftwr* 
horter  v.  Armstrong,  16  O.  188,  I  Longs- 
dorf's Notes,  760. 

The  order  of  sale  will  not  be  reversed  for 
want  of  a  journal  entry  showing  that  the 
facts  stated  in  the  petition  were  found  to  be 
true.  In  such  a  case  the  reviewing  court 
will  presume  that  the  judgment  was  founded 
on  proper  proof:  Sidmer  r.  Hawea,  37  O.  8. 
532,  III  Longsdorf  8  Notes,  036. 

An  order  of  tiie  probato  court,  on  petition 
of  the  widow  as  exeontrix,  to  sell  land  to 
pay  ddbts,  finding  priorities,  and  with  her 
knowledge  putting  dower  and  year's  support 
inferior  to  certain  liens,  and  decreeing  sale, 
is  a  final  and  not  interlocutory  wder,  and 
can  not  be  set  aside  and  a  different  distri^ 
button  ordered  after  the  term  on  motion  or 
except  by  proceedings  under  G.  C,  §{  11031 
to  11643:  Potter  v.  Jennman,  4  0.  N.  P.  7S. 
4  O.  D.  (N.P.)  444. 

Where  an  administrator's  petition  to  sell 
to  pay  debts  a  tract  of  land  and  an  adjoin- 
ing coal  tract  were  appraised  together  and 
sold  to  A,  but  by  mistake  the  return  of  the 
appraisement  showed  that  the  first  tract  was 
appraised  with  and  as  part  of  an  adjoining 
tract  bought  by  B,  the  mistake  was  carried 
into  all  the  deeds,  and  B,  who  had  neither 
bought  nor  paid  for  such  tract,  now  brings 
ejectment  against  A,  who  had  done  both,  and 
A  by  cross  petition  seeks  reformation  of  the 
record  and  deeds,  it  was  held  that  a  court  of 
general  equity  jurisdiction  can  correct  the 
mistake  in  the  proceedings  as  well  as  in  the 
deed:  Gill  V.  Pelkey,  54  0.  S.  348,  IV  LongB- 
dorf's Notes,  639.    See  also  JintlciAL  Salks. 

For  the  general  discussion  of  the  subject 
of  appeal,  see  Appeaxs.  ' 

For  the  general  discussion  of  the  subjeet 
of  error,  see  Bbbob. 

iyy)    Sale  in  Proceedings  in  Partition. 

The  real  estate  of  a  deceased  person  for  the 
purpose  of  paying  his  debts  becomes  assets 
in  the  hands  of  the  administrator,  and  where 
sold  in  partition  proceedings  it  remains  liable 
for  and  may  be  subjected  to  the  payment  of 
such  debts  which  have  been  duly  allowed  by 
the  executor  but  overlooked  in  the  settlement 
of  the  estate  and  remained  unpaid:  In  n 
Cavagna,  8  O.  N.  P.  557,  11  O.  D.  (NJ.) 
725. 

Where  an  answer  in  a  proceeding  to  parti- 
tion the  realty  of  a  decedent  aUeges  that 
there  is  not  sufficient  personal  property  to 
pay  the  debts,  the  court  will  permit  the  Ac- 
tion to  go  to  decree  after  the  lapse  of  the 
statutory  period  from  the  death  of  the  dece- 
dent, and  upon  distribution  will  order  that 
a  sufficient  amount  of  the  proceeds  from  ths 
sale  be  turned  over  to  the  adminiiteator  to 
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pay  the  indebtedneBS  of  the  estate  aa  certified 
hy  the  probate  court:  Wilton  T.  Irwin,  11  O. 
N.  P.  (N.S.)  176. 

Where,  in  an  action  by  the  beira  for  the 
partition  of  real  estate,  the  administrator 
ia  made  a  defendant,  and  he  fllee  an  answer 
and  croH-pelition  aBkine  jor  the  sale  of  such 
property  to  pay  debts,  the  administrator  is 
^titled  to  such  order  of  sale,  and  statutes 
of  limitation  have  no  application  in  favor 
of  such  heirs:  Lafferty  T.  8hmn,  38  0.  S.  46, 
ni  Longsdorf  s  Kotes,  963. 

An  action  by  an  administrator  to  sell  real 
estate  to  pay  debts,  brought  within  one  year 
after  the  death  of  the  decedent,  Bupplants  a 
partition  case  brought  by  the  heirs:  8i<mt  v. 
8tmtt,  82  O.  S.  368. 

The  ri^t  of  the  administrator  to  subject 
luid  to  payment  of  debts  i>  superior  to  the 
right  of  the  heirs  to  have  partition.  As  soon 
as  the  administrator  finds  tiiat  the  personal 
estate  will  be  insiifficlent  to  pay  debts,  it  is 
his  duty  to  apply  to  the  probate  or  common 
pleas  court  for  authority  to  sell  the  land, 
and  the  heirs  can  prevent  a  sale  and  have 
partition  of  the  lands  only  by  giving  bond 
for  the  payment  of  debts,  etc. :  Stout  v.  Stout, 
82  0.  S.  358. 

When  the  sale  of  lands  is  necessary  to  pay 
debts,  the  filing  of  a  suit  in  partition  does 
not  prevent  the  administrator  from  selling 
the  lands.  On  filing  his  certificate  from  the 
probate  court  in  the  court  where  the  parti- 
tion suit  is  pending,  he  ia  entitled  to  an 
immediate  order  of  sale;  and,  without  filing 
such  certificate,  he  may  appear  in  the  par- 
tition suit  and,  on  cross-petition,  obtain  an 
order  of  sale  without  waiting  a  year  after 
the  ancestor's  death:  Myers  v.  Myers,  9  O. 
C.  C.  (N.S.)  449,  19  0.  O.  D.  396. 

The  administrator,  the  debts  being  other- 
wise unprovided  for,  may  come  into  a  parti- 
tion proceeding  and  have  an  order  of  court 
requirii^  a  sufficient  amount  to  be  paid  to 
him  to  discharge  the  debts:  Oorey  v.  Hayes, 
13  0.  C.  C.  185,  7  0.  C.  D.  272. 

A  journal  entry,  under  which  a  certificate 
of  indebtedness  is  issued  by  the  probate 
court  for  the  purpose  of  filing  the  same  in  a 
partition  suit  in  the  common  pleas  and  ob- 
taining money  to  pay  debts,  as  authorized  by 
G.  C,  { 10818,  will  be  set  aside  where  the 
stat^ent  of  -tiie  executor  does  not  show  all 
the  assets  and  indebtedness  of  his  estate, 
and  espoualfy  where  it  does  not  show  that  the 
personal  property  is  insufficient  to  pay  the 
dd>ts  tiiereof:  In  re  De  Seriay,  8  0.  N.  P. 
604,  11  O.  D.  (N.P.)  666. 

A  proceeding  under  G.  C,  S|  10818  and 
10819,  to  procure  a  certificate  of  indebtedness 
to  file  in  a  suit  in  partition  is  one  to  sell 
lands  to  pay  debts,  and  where  the  claims  for 
the  payment  of  which  the  saJe  of  the  land  is 


required  include  one  due  the  executor,  the 
heirs  should  have  notice  and  be  allowed  to 
defend  against  it  if  such  claim  is  denied: 
In  re  De  Sensy,  8  O.  N.  P.  694,  11  0.  D.  (N. 
P.)  666. 

M.  Patheht  or  Dbtb. 
1.   What  ia  Payment. 

Payment  by  an  Ohio  dd>tor  to  an  admin- 
istrator appointed  in  some  other  state  than 
Ohio  prior  to  the  appointment  of  an  admin- 
istrator in  Ohio,  is  a  satisfaction  of  thedd>t: 
Crawford  v.  MiaBionary  Society,  10  O.  N,  P. 
(N.S.)  676. 

Where  a  creditor  was  appointed  adminis- 
trator of  his  debtor's  estate,  and  died  with- 
out receiving  any  assets,  it  is  not  to  be  as- 
sumed that  the  debt  was  paid;  nor  would  it, 
under  such  circumstances,  be  extinguished. 
But  if  the  administrator  had  assets,  out  of 
which  he  might  lawfully  have  retained  his 
claim,  it  will  be  presumed  that  the  debt  was 
paid:  Hall  v.  Pratt,  6  O.  72,  I  Longsdorfs 
Notes,  248. 

Where  a  legatee  is  appointed  exeentor  and 
files  no  inventory  or  account,  but  an  account 
is  filed  by  an  administrator  de  bonis  non 
showing  debts  paid  but  making  no  mention  of 
the  legacy,  every  presumption  favors  the  the- 
ory that  the  legacy  was  paid  by  the  admia- 
istratrix  to  herself,  and  in  the  absence  of 
proof  of  fraud,  active  or  constructive,  the 
motion  for  an  order  for  payment  of  the  1^- 
acy  after  a  lapse  of  many  years  should  be 
overruled:  HolaUn  v.  SahUetoeia,  7  0.  I*  R. 
434. 

2.  Funds  From  Which  Payable. 

The  personal  estate  is  primarily  liable  for 
the  debts  of  decedent,  unless  by  a  will  he  has 
exonerated  it  from  the  payment  of  the  same 
and  imposed  that  burden  upon  the  real  es- 
tate: Skinner  v.  Blackburn,  4  0.  0.  C.  32S, 
2  O.  C.  D.  574. 

An  executor  as  such  has  no  power  before 
final  settlement  to  turn  over,  without  an 
order  of  the  probate  court,  notes  held  the 
estate  to  a  creditor  of  the  ratate,  and  cme 
holding  notes  so  turned  over  does  not  have  a 
valid  title  to  than  upon  whteh  to  sue  the 
maker:  Surety  Co.  t.  Saughton,  13  0.  a  0. 
(K.S.)'  623,  22  O.  0.  D.  138. 

Where  a  testator  provides  that  his  real 
estate  shall  be  sold  and  divided  into  equal 
parts,  one  of  which  is  undevised,  the  unde- 
vised share  is  first  applicable  to  the  payment 
of  his  debts:  Gilaon  v.  Gilaon,  11  0.  C.  0. 
(N.S.)  49.  20  0.  C.  D.  322. 

Where  property,  subject  to  the  lien  of  a 
chattel  mortgage,  is  taken  possession  of  by 
the  administrator  and  sold  1^  him,  the  mort- 
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gagee  is  not  authorized  to  maintain  an  ac- 
tion to  foreclose  hia  mortgage.  He  must 
aBsert  his  lien  against  the  fund  arising  from 
the  sale  by  the  administrator:  Whitelj/  v. 
Weber,  2  O.  C.  C.  336,  1  O.  C.  D.  617. 

A  contract  to  pay  a  certain  debt  out  of  the 
promisor's  personal  estate  after  death,  does 
not  confine  it  to  that  fund;  accordingly,  its 
collection  can  not  be  defeated  by  specific  de- 
Tises  of  all  the  real  estate,  the  personalty 
being  inadequate:  Judy  v.  Louderman,  48  0. 
S.  562,  IV  Longsdorf's  Notes,  430  [reversing 
Louderman  v.  Judy,  2  O.  C.  C.  351,  1  O.  0.  D. 
626]. 

Personalty  is  the  primary  fund  for  settling 
all  personal  obligations  of  the  decedent;  Case 
T.  Hall,  62  O.  S.  24,  IV  Longsdorfs  Notes, 
562. 

Though  intestate  personalty  is  primarily 
liable  for  debts,  yet  if  the  testator  clearly 
designates  a  particular  fund  for  the  purpose, 
the  latter  must  be  first  exhausted:  Bane  v. 
Wick,  14  0.  S.  605,  II  Longsdorfs  Notes, 
681. 

That  no  unnecessary  delay  may  arise,  lega- 
tees may  provide  for  payment  of  debts  by 
leaving  sufficient  in  the  hands  of  the  exec- 
utors and  may  distribute  in  kind  the  re- 
mainder of  the  estate:  In  re  laherwood,  7 
O.  N.  P.  332,  5  O.  D.  (NJ.)  143. 

Where  it  appears  from  the  will  that  the 
testator  did  not  intend  to  burden  the  trust 
property  with  any  debt  contracted  by  him, 
or  with  any  claim  chargeable  against  the 
proper^  by  operation  of  a  law  before  the 
estate  vested,  a  clause  of  the  will  relating  to 
the  deduction  of  taxes,  etc.,  from  the  income 
devised  must  be  held  to  include  only  taxes, 
etc.,  becoming  a  lien  after  the  vesting  of  the 
estate:  Loomia  v.  Von  Phul,  2  0.  N.  P.  (N. 
S.)  423,  15  O.  D.  (N.P.)  37. 

Where  the  mortgagor  of  goods  dies,  and 
his  administrator  proceeds  to  administer 
same,  the  mortgagee  can  not  maintain  an 
action  of  replevin  against  the  administrator 
for  the  possession  of  the  mortgaged  property, 
even  though  condition  broken  before  the 
mortgagor's  death.  The  mortgagee's  interest 
in  the  property  is  transferred  to  the  fund 
arising  from  the  sale  by  the  administrator: 
lingliler  v.  Kraft,  3  0.  N.  P.  (N.S.)  663, 
16  O,  D.  (N.P.)  474. 

Funds  derived  by  an  administrator  from 
the  sale  of  mortgaged  premises  and  deposited 
by  him  in  bank,  preparatory  to  payment  to 
the  mortgagees,  should  be  listed  by  the  ad- 
ministrator for  taxation,  notwitlistanding 
the  entire  amount  will  be  required  to  satisfy 
the  Hens  which  have  been  established  and  or- 
dered  paid:  Gregg  v.  Hammond,  4  O.  N.  P. 
{N.S.)  214,  16  O.  D.  {N.P.)  649, 

Though  debts  are  a  lien,  the  administrator  i 
has  no  power  over  such  lien.   He  can  only  < 


obtain  the  proceeds  of  the  land  by  an  author- 
ized sale:  Overturf  v.  Dugan,  29  O.  S.  230, 

III  Longsdorfs  Notes,  462. 

Where  the  administrator,  instead  of  sell- 
ing the  real  estate,  collected  the  rents  and 
applied  them  to  the  satisfaction  of  the  an- 
cestor's debts,  his  action  was  upheld:  White 
V.  Turpin,  16  O.  S.  270,  U  Longsdorfs  Notet 
773. 

3.   Notice  of  Appointment. 

G.  0.,  {  10760,  treats  the  filing  of  proof  of 
notice  as  a  method  of  perpetuating  evidence; 
that  is,  it  forms  no  part  of  the  notice  itself: 
Ardrey  v.  Shell,  77  O.  S.  218,  IV  Longsdorfs 
Notes,  1032. 

An  administrator  may  pay  after  the  year 
from  the  time  notice  was  given,  without  be- 
ing personally  liable  to  a  creditor  who  bad 
not  presented  hia  claim,  or  of  which  he  had 
no  notice;  but  he  must  pay  the  debts  after 
eighteen  months :  In  re  Wakefield,  7  O.  N.  P. 
662,  5  O.  D.  (N.P.)  395. 

In  this  state  a  general  l^aey  bears  inter- 
est, at  the  legal  rate,  from  the  aid  of  the 
first  year  from  the  date  of  notice  of  appoint- 
ment of  executor,  unless  testator  intended 
otherwise:  Gray  t.  Case  School,  62  O.  8.  1, 

IV  Longsdorfs  Notes,  821. 


4.   PreeenPttion  of  Claim. 

(a)  Tfeeeseity. 

A  devise  of  an  annuity  is  not  a  "claim" 
within  the  meaning  of  G.  C,  10717,  and  such 
devisee  need  not  file  his  claim  with  the  exec- 
utor for  allowance  or  disallowance:  Hunt 
V.  Hayes,  19  0.  C.  C.  151,  10  O.  C.  D.  388. 

It  is  not  a  condition  precedent  to  the  en- 
forcement of  stockholders'  liability  against 
the  estate  of  a  decedent  that  the  claim  be 
presented  to  the  executor:  Roebling  v.  Coal 
<f  Iron  Co.,  4  O.  N.  P.  (N.S.)  118,  IT  O.  D. 
(N.P.)  8;  Hull  V.  Coal  d  Iron  Oo^  7  0.  N.  P. 
157,  7  O.  D.  (N.P.)  627. 

Stockholder's  liability  is  not  a  claim  re- 
quiring presentation  for  allowance,  for  it  is 
impossible  to  ascertain  the  amount;  nor 
would  failure  to  sne  within  six  months  of 
rejection  prejudice  other  creditors,  for  whose 
benefit,  also,  the  suit  is  brou^t,  and  the 
plaintiff  has  no  power  to  adjust  and  rdease 
the  claim;  hence,  their  relation  is  not  that  of 
debtor  and  ^editor,  under  G.  C,  1 10740: 
Want  V.  Hotel  Co.,  1  O.  C.  C.  105,  1  O.  C. 
D.  63. 

Funeral  expaiees  uid  eiqienses  of  last  sick- 
ness are  made  preferred  claims  against  es- 
tates of  decedents  under  G.  C,  1 10714,  and 
as  such  should  be  presented  to  the  executor 
or  administrator  for  his  allowance  or  rejee- 
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tion,  as  provided  by  G.  C,  {10717:  In  re 
MiUer,  12  O.  D.  (NJ.)  562. 

If  the  same  person  is  administrator  both 
of  creditor  and  debtor  no  formal  presentation 
for  allowance  by  himself  is  necessary,  but 
the  claim  is  extinguished  as  soon  as  funds 
applicable  to  it  come  into  his  hands:  Thomaa 
T.  Chamberlain,  30  0.  S.  112,  III  Longsdorf'a 
Notes,  1011. 

An  executor  or  administrator  can  not  ap- 
ply the  assets  of  the  estate  to  the  payment 
of  his  claim  against  the  decedent  until  after 
the  same  has  been  presented  to  and  allowed 
by  the  probate  court:  Liggett  T.  Liggett,  3 
0.  K.  P.  (N^.)  518,  51  BulL  59. 

A  demand  for  a  legacy  need  not  be  pre- 
sented for  allowance  before  suing,  nor  is  an 
order  necessary  to  ascertain  the  amount: 
Webater  v.  Bible  Society,  60  O.  S.  1,  IV 
.Longsdorf's  Notes,  481. 

A  judgment  lien  on  decedent's  real  estate 
need  not  be  presented  for  allowance  to  entitle 
the  creditor  to  share  in  the  proceeds  of  a 
.aale  of  the  real  estate  to  pay  debts,  for  G.  C, 
i  10800,  requires  It  to  be  paid:  Ambrose  v. 
Byrne,  61  O.  S.  146,  IV  Longadorfs  Notes, 
603. 

A  Judgment  against  the  administrator 
need  not  be  again  presented  for  allowance: 
WiUiama  T.  Bradley,  B  O.  C.  0.  114,  3  O.  O. 
D.  68. 

Whether  a  claim  against  the  estate  of  a 
deceased  surety  on  a  replevin  bond  need  be 
presented  before  action,  was  questioned  in 
Daykin  t.  Emery,  10  O.  C.  C.  662,  6  0.  O.  D. 
121. 

If  an  administrator  have  actual  notice  of 
a  debt  by  proceedings  against  them  to  en- 
force a  defective  mortgage,  they  are  not  justi- 
fied in  distributing  all  the  assets  among  other 
creditors  merely  because  no  demand  is  made : 
Bank  v.  Carpenter,  7  0.  (pt.  1)  21,  I  Longs- 
dorf's Notes,  360. 

Presentation  of  claim  is  not  necessary 
when  executor  has  knowledge  of  its  exist- 
ence; BO  held  in  action  to  quiet  title  to  prop- 
erty conveyed  by  devisee  of  life  estate  with 
power  to  convey,  to  satisfy  claim  for  services 
rendered  testator  and  wife:  Oogreve  v.  Day, 
10  0.  C.  C.  (N.S.)  69,  20  0.  C.  D.  609  [af- 
firmed, without  opinion.  Day  v.  Oogreve,  80 
O.  S.  736]. 

Where  a  claim  against  an  estate  has  been 
duly  presented  to  and  allowed  by  the  admin- 
istrator, no  further  allowance  by  a  succeed- 
ing administrator  de  bonis  non  is  required 
by  statute:  Thomas  v.  Chamberlain,  39  O. 
8.  112,  III  Longsdorf's  Notes,  1011. 

A  claim  allowed  by  an  administrator  be- 
fore the  estate  is  declared  insolvent  should 
be  reported  to  the  court  as  a  valid  claim 
without  a  second  presentation  and  allowance, 
unless  the  bolder  of  tbe  claim  is  duly  notified 


by  the  administrator  that  he  disputes  or 
rejects  it:  Haley  v.  Krug,  1  O.  C.  C.  44,  1  0. 
O.  D.  27. 

If  a  guardian  hag  rendered  services  to  an 
imbecile  ward,  allowance  for  services  and 
compensation  is  by  Q.  C,  §  10953,  to  be  de- 
termined by  the  court  settling  the  guardian's 
account,  and,  it  not  being  a  personal  claim 
against  the  ward,  it  need  not  in  case  of  Ms 
decease  be  presented  to  his  personal  repre- 
sentatives: Scattergood  T.  Ingram,  86  O.  S. 
76. 

A  claim  of  a  third  person  for  money  paid 
for  taxes  at  the  request  of  an  executor  for  the 
benefit  of  the  estate  is  of  such  a  nature  that 
it  is  not  necessary  to  its  validity  that  it 
should  be  formally  presented  within  the  pre- 
scribed term:  Stillman  v.  Holmes,  9  0.  N.  P. 
(N.S.)  193,  20  O.  D.  (N.P.)  84. 

Additions  to  tax  returns  made  by  the  audi- 
tor and  certified  to  the  treasurer,  need  not 
be  presented  for  allowance  before  suit  by  tbe 
latter:  Gager  v.  Prou*.  48  0.  S.  89,  IV  Longs- 
dorf's Notes,  404. 

If  the  executor  as  residuary  legatee  give 
bond  under  G.  C,  1 10608,  conditioned  to  pay 
all  the  ddjts  and  legacies,  presentation  of  a 
claim  for  allowance  is  not  necessary  before 
suing  on  the  Iwnd:  Stevens  t.  Hartley,  13  0. 
S.  626,  II  LongBdorfs  Notes,  623. 

Presentation  of  a  claim  is  not  necessary 
in  order  to  sustain  a  proceeding  to  revive  an 
action:  Uusaer  v.  Chase,  29  O.  S.  S77,  III 
Lcmgsdorf's  Notes,  500. 

All  action  having  been  commenced  in  the 
lifetime  of  a  party  defendant,  upon  reviving 
in  the  name  of  his  personal  r^resentative 
no  presentation  of  the  claim  to  such  repre- 
sentative is  required:  State  v.  Kilgour,  8  0. 
N.  P.  (N.S.)  017,  10  O.  D.  (N.P.)  670. 

No  presentation  or  rejection  is  necessary 
of  a  claim  against  an  administrator  where 
the  claim  was  in  suit  at  the  time  of  the 
death  of  the  defendant  and  the  petition  stated 
facts  sufficient  to  constitute  a  cause  of  action. 
Such  a  cause  may  proceed  to  judgment: 
Glass  V.  Buzzard,  14  O.  C.  C.  (N.S.)  427,  23 
O.  C.  D.  144  [affirmed,  without  opinion,  BvsS' 
zard  v.  Glass,  85  O.  S.  461]. 

In  an  action  on  an  account  against  an 
administrator,  alleged  to  be  due  from  his 
intestate,  it  is  essential  to  prove  presentation 
and  its  rejection,  or  what  is  equivalent  there- 
to, or  to  show  some  other  reason  why  the 
administrator  is  liable  to  be  sued,  notwith- 
standing the  provisions  of  G.  C,  8  10746: 
Yager  v.  Oreiss,  1  O.  0.  C.  531,  1  0.  C.  D. 
296. 

A  suit  can  not  be  maintained  within  eigh- 
teen months  after  letters  issued,  unless  first 
presented  to  the  executor  or  administrator 
for  his  allowance:  Eeenan  v.  Baxton,  13  O. 
41,  I  Longsdorf's  Notes,  622. 
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Payment  by  an  administraior  from  indi- 
vidual funds  does  not  preclude  tbe  flliog  ol 
a  requisition  for  the  disallowance  of  auch 
elaima:  Eieker  v.  Dorb]/,  17  O.  B.  (NJ*.) 
780»  6  0.  L.  R.  102. 

Where  a  will  gave  the  teatator'a  wife  power 
to  sell  land  to  pay  dctita,  uid  she  aold  it,  and 
thai  died,  and  fif^  years  elapsed,  it  will  be 
condtuively  presumed  as  to  bona  fide  pur- 
chasers that  the  dd>ts  were  presented  to  the 
administrator  and  allowed,  or  that  they  were 
not  due  within  two  years,  or  that  they  were 
sued  for  and  put  in  judgment:  Smith  T. 
Molntyre,  83  Fed.  4S6.  12  O.  F.  D.  688. 

The  proeeedingg  of  the  court  to  sell  the 
lands  of  a  decedent  to  pay  dehts  are  presumed 
to  have  been  r^ular:  Hamilton  t.  Stewart, 
6  O.  N.  P.  (N.S.)  553,  18  0.  I>.  (N.P.)  130. 

(b)  Waiver. 

Presentation  of  the  claim  may  be  waived 
as  where  the  administrator  goes  to  trial 
on  the  merits  without  objecting,  and  he  can 
not  tiien  revtAe  the  waiver  and  amei^:  Pep- 
per  T.  SidweU,  36  0.  8.  4S4,  III  Longsdorfa 
Notes,  869;  Dagkin  v.  Smerj/,  10  O.  C.  C. 
662,  6  O.  O.  D.  121. 

Waiver  of  a  formal  presNitaiion  is  shown 
it  the  administrator,  having  some  months 
before  examined  the  claim,  now  refuses  to 
allow  it.  It  need  not  be  shown  bim  again: 
Kyle  V.  Kyle,  16  O.  S.  15,  II  Longsdorf's 
Notes,  697. 

After  appearance  and  trial  the  adminis- 
trator can  not  object  that  the  claim  had  not 
been  presented  before  suit:  Musaer  v.  Chase, 
29  O.  S.  577.  Ill  Longsdorf's  Notes,  500. 

Setting  aside  the  will  on  contest  five  years 
after  its  probate  and  thus  annulling  the 
letters  to  the  executor,  is  no  excuse  for  not 
presenting  a  claim  while  he  was  acting,  and 
an  administrator  being  appointed  to  whom 
ptaintifT  presented  his  claim  for  the  first 
time,  plaintiff's  action  is  barred:  Delaplane 
V.  Smith,  38  O.  S.  413,  III  Longsdorf's 
Notes,  979. 

5.   Allowance  or  Rejection. 

(a)    What  Constitutes. 

Part  payment  of  a  claim  without  dis- 
puting the  balance  is  a  sufficient  allowance 

of  the  whole:  Thomae  v.  Chamberlain,  39  O. 
S.  112,  III  Longsdorf's  Notes,  1011. 

Merely  receiving  a  claim,  examining  it, 
and  comparing  it  with  the  decedent's  books, 
is  neither  an  allowance  nor  rejection:  Keenan 
V.  Baaton,  13  O.  41,  I  Longsdorf's  Notes, 
622. 

Where  the  holder  of  a  note  executed  by  a 
deceased  person,  upon  inquiry  by  the  ad- 
minisfoator  if  he  has  a  claim,  presents  the 


note  to  such  administrator  and  requires  m 
partial  payment  upon  it,  then  or  shortly, 
saying  also  that  the  administrator  need  not 
hurry,  such  presentation  sufficiently  "ex- 
hibits" the  claim  as  defined  in  G.  C,  $  10722. 
It  is  not  necessary  to  such  ohibiting  of  the 
claim  that  the  claimant  shall  formally  pre- 
sent it  witdi  a  demand  that  the  adminis- 
trator indorse  bis  allowance  thereon:  JfiUer 
V.  Swing,  68  0.  S.  176,  IV  Longedorf  8  Notes, 
941. 

Acknowledging  "notice  of  the  existence^  of 
notes,  is  not  allowing  nor  rejecting  tiiem: 
Fieher  v.  Moaaman,  11  0.  8.  42,  n  Longs- 
dorf's Notes,  477. 

While  payment  by  an  administrator  of 
separate  interest  notes  may  not  be  an  allow- 
ance of  the  principal  note  as  a  claim  against 
the  estate,  a  continuance  by  the  adminis- 
trator to  pay  the  interest  on  the  principal 
note  for  some  years  after  it  became  due  does 
amount  to  an  allowance  of  the  note  aa  a 
just  claim  against  the  estate:  Kemper  v. 
Biming  d  Loan  Co.,  S  O.  N.  P.  (N.S.)  403, 

18  O.  D.  (N.P.)  484. 

Not  deputing  or  rejecting  a  claim  la  a 
sufficient  allowance  of  it.  Formal  indorse- 
ment of  allowance  is  not  indiapensabld: 
Smoeh  v.  Bovae,  12  0.  C.  0.  46,  6  0.  C.  D. 
293. 

Where  the  administrator  verbally  allows 
a  claim,  but  refuses  to  indorse  the  allowance 
in  writing,  but  in  his  petition  to  sell  land 
to  pay  debts  recites  the  claim  as  a  debt,  this 

19  better  record  evidence  of  an  allowance 
than  indorsement  would  be,  and  no  suit  to 
compel  an  allowance  will  lie,  although  G. 
C,  §  10740,  provides  that  a  refusal  to  indorse 
IB  deemed  a  rejection;  for  a  person  can  not 
sue  to  protect  a  right  when  he  has  a  better 
or  as  good  a  protection  as  the  auit  would 
bring:  Smock  v.  Boaee,  12  0.  C.  G.  46,  5  O. 
C.  D.  293. 

A  promise  to  pay  a  foreclosure  decree  by 
the  executors  out  of  the  proceeds  of  sale 
which  the  creditor  agrees  he  can  make  un- 
der a  power  In  the  will,  ia  an  allowance  of 
the  claim:  Bank  v.  Molntire,  40  O.  8.  628, 
IV  Longsdorf  s  Notes,  41. 

Rejection  of  a  claim  may  be  made  by  an 
attorney  for  the  estate  thereunto  duly  au- 
thorized, acting  ostensibly  and  in  fact  for 
the  administrator:  Miller  T.  Bmng,  68  O. 
S.  176,  IV  Longsdorf's  Notes,  941. 

If,  within  a  reasonable  time  after  snob 
exhibition  of  the  note,  the  administrator  in- 
forms the  claimant,  unequivocally,  that  the 
claim  is  rejected  and  that  all  that  he  will 
get  on  it  will  be  at  the  end  of  a  law  suit, 
the  six  months'  statute  of  limitations  will 
then  b^in  to  run,  and  if  suit  be  not  brought 
within  aix  months  no  action  can  be  main- 
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tained  upon  the  note:  MUler  v.  Swing,  68 
O.  8.  176,  lY  Longsdorf's  Notes,  941. 

A  distinct  refusal  to  allow  a  claim  by  an 
executor,  and  telling  the  creditor  to  consider 
it  rejected,  ia  a  rejection:  Barter  T.  Taggart, 
14  O.  S.  122,  II  LongsdorTs  Notes,  640. 

A  demand  for  an  indorsement  by  the  ad- 
ministrator of  a  rejection  need  not  be 
averred  or  proved.  An  unequivocal  rejection 
of  the  claim  to  authorize  action,  although 
not  indorsed,  is  sufficient:  Btatnbaugh  v. 
Smith,  23  0.  S.  684,  III  Longsdorfs  Notes, 
147;  Treagurer  T.  Walker,  10  Dec.  Rep. 
668,  22  Bull.  106;  Barter  v.  Taggart,  14  O. 
8.  122,  II  Longsdorf's  Notes,  640. 

Rejection  must  be  shown  in  an  action  on 
a  claim  (G.  C,  $  10740),  but  formal  presen- 
tation by  vouchers  and  alSdavit  is  not  neces- 
sary, if  not  required  by  the  administrator. 
An  informality  in  the  affidavit  is  waived  if 
not  objected  to,  and  the  rejection  is  on  the 
merits:  Morgan  v.  Bartlette,  3  O.  C.  C.  431, 
2  O.  0.  B.  244. 

Notice  not  to  allow  «  claim  given  hy  the 
widow  is  not  proof  of  fraud  in  the  admin- 
istratcn-  in  afterwards  allowing  It:  Thonuu 
T.  Okaaiberlmn,  39  O.  S.  112,  III  LongadoTfe 
Notes,  1011. 


(b)    When  Claim  Should  Be  Rejeeted. 

Where  a  frugal  man,  simple  in  his  tastes 
and  habits  of  living,  and  accustomed  to  hard 
work,  takes  bis  own  life,  leaving  an  estate 
of  $800,  an  expenditure  of  $150  for  a  casket 
is  extravagant  and  unreasonable,  and  should 
be  disallowed,  notwithstanding  the  sole 
legatee  may  have  acquiesced  therein  at  the 
time:  In  re  Kaeroher,  6  O.  N.  P.  (N.S.) 
4S9,  62  Bull.  107. 

An  application  under  G.  C,  S  10728,  for  the 
allowance  of  a  claim  the  mother  for 
support  of  a  deceased  minor  child  is  suffi- 
cient where  it  diows  her  divorce  for  the  ag- 
gression of  the  husband;  that  she  has  had 
sole  care  and  expense  of  supporting  such 
minor,  amounting  to  over  $160  per  year; 
and  that  her  own  means  are  very  email: 
Spink  v.  ^fpinfc,  7  O.  0.  C.  {N.S.)  89,  18 
O.  C.  T>.  94  [affirmed,  without  opinion,  Spink 
T.  Bpitik,  78  O.  8.  390]. 

Allowance  may  be  made  to  a  mother  out 
ot  the  estate  of  a  deceased  minor  child  for 
past  maintenance  and  Bupport,  where  having 
furnished  such  support  she  had  little  or  no 
estate,  or  an  estate  trifling  in  comparison 
with  that  of  the  minor,  and  the  support  was 
fujmished  to  the  minor  for  his  benefit  under 
conditions  which  were  coercive  upon  the 
mother  and  compelled  her  to  assume  a  bur- 
den which  was  not  naturally  and  legally 
Jwra  alone:  Spink  t.  Spink,  7  O.  0.  0.  <N. 


8.)  89,  18  O.  C.  D.  94  [affirmed,  without 
opinion,  Spink  v.  Spink,  78  0.  8.  390]. 

(c)  Time. 

The  administrator  is  entitled  to  a  reason- 
able  time  to  examine  a  claim  before  allow- 
ing  or  rejecting  it:  feentm  t.  Sastanf  13  0. 
41, 1  Longsdorf's  -Notes,  022. 

The  allowance  of  a  claim  consisting  of 
principal  and  interest  notes  resulting  from 
the  payment  of  said  interest  notes,  imd  the 
interest  on  the  principal  note  after  it  be- 
comes due  will  be  treated  as  of  tiie  date  of 
the  payment  of  the  first  interest  note,  and 
until  the  validity  of  the  claim  is  denied  by 
tfae  administrator  no  suit  is  necessary  to 
prevent  the  bar  of  the  statute  for  nonclalm: 
Kemper  v.-  Building  i  Loan  Co.,  5  O.  N. 
P.  (N.S.)  403,  18  O.  D.  {N.P.)  484. 

(d)  E^ect. 

The  allowance  of  a  claim  \(j  an  meutor 
or  administrator  is  prima  facie  evidence  of 
the  liability  of  the  estate  for  the  debt;  and 
although  his  acts  are  not  conclusive,  cred- 
itors are  not  bound  to  go  behind  them  unless 
fraud  or  mistake  is  shown:  Maitoon  T.  Cole, 
8  O.  248,  I  Longsdorfs  Notes,  431. 

Where  an  original  note  ms  presented 
with  an  aiBdavit  that  tha  note  was  a  jnst 
claim,  that  all  the  payments  made  theretm 
were  indorsed  thereon,  and,  by  clerical  er- 
ror, the  amount  was  understated,  but  the 
whole  claim  was  rejected,  the  claimant  may 
sue  for  the  full  amount  due  on  the  note: 
Morgan  T.  Bartlette,  3  O.  C.  C.  431,  2  O. 
C.  D.  244. 

The  fact  that  the  executor  had  mentioned 
the  services  of  an  attorney  and  a  note  in  his 
account,  but  no  averment  appears  of  any 
finding  of  the  probate  court  allowing  it,  does 
not  authorize  an  action.  Moreover,  the 
action  here  is  on  the  note  and  not  on  the 
record:  Mellen  v.  West,  5  O.  C.  C.  89,  3  0. 
C.  D.  46. 

If  a  former  administrator  allows  a  claim 
it  need  not  be  presented  to  the  administra- 
tor de  bonie  non  for  reallowance:  Thomas  T. 
Chamberlain,  39  O.  S.  112,  III  Longsdorf's 
Notes,  1011. 

A  claim  once  allowed  may  be  subsequently 
rejected  by  the  same  or  another  administra- 
tor: Thomas  v.  Chamberlain,  30  0.  8.  112, 
III  Longsdorf's  Notes,  1011. 

The  allowance  of  a  claim,  when  exhibited 
or  presented  to  an  adminietrator  for  allow- 
ance, is  not  conclusive  against  the  estate  as 
to  its  validity:  Thomas  v.  Chamberlain,  39 
O.  S.  112,  III  Longsdorfs  Notes,  1011. 

Since  G.  C,  g  10809,  requires  a  judgment 
lien  to  be  paid,  it  need  not  be  presented  for 
allowance  to  entitle  the  creditor  to  share  in 
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the  proceeds  of  a  sale  of  real  estate  to  pay 
debta:  Ambrose  v.  Byrne,  61  O.  S.  146,  IV 
LongBdorf's  Notes,  803. 

Suit  can  not  be  maintained  within  eighteen 
monthB  after  letters  issued,  unless  such  claim 
was  first  presented  to  the  executor  or  ad- 
ministrator for  settlement,  with  a  request 
that  be  should  indorse  his  allowance  tliereon : 
Keenan  T.  Saxton,  13  O.  41,  I  Longsdorfs 
Kotes,  622. 

By  the  allowance  of  a  claim  by  the  ad- 
ministrator, the  statute  of  limitations  ceases 
to  ran  against  it;  Thomaa  t.  Ohamherlain, 
30  0.  S.  112,  in  Longsdorfs  Notes,  1011. 

In  an  action  against  an  adminiatoator  of 
an  estate  it  is  essential  to  prove  a  presenta- 
tion of  such  claim  to  the  administrator,  and 
its  rejection,  or  what  is  equivalent  thereto 
by  him;  or  to  show  some  other  reason  why 
the  administrator  is  liable  to  be  sued,  not- 
withstanding the  provisions  of  G.  C,  i  10746: 
Yager  T.  Oriess,  1  O.  0.  C.  531,  1  O.  0.  D. 
296. 

If  a  claim  is  allowed  and  the  estate  is 
afterwards  declare  insolvent,  but  no  com- 
missioners in  insolvency  are  appointed,  the 
elaim  sbould  be  reported  valid  without  a 
new  allowance  unless  the  administrator  noti- 
fies tbe  claimant  that  he  retracts:  Haley  v. 
Krug,  1  0.  O.  C.  44,  1  0.  C.  D.  27. 

No  suit  by  holders  of  claims  which  have 
been  allowed  is  necessary  to  preserve  their 
right  to  participate  in  the  assets  of  tbe  es- 
tate, and  G.  C,  8  10740,  is  not  applicable  to 
a  ctaim  which  has  been  allowed  until  it  has 
been  reconsidered  and  disallowed:  Bicker  v. 
Darby,  17  O.  D.  (N.P.)  780,  5  O.  L.  R.  102 
[affirmed,  sub  nomine,  Olam  v.  Etcher,  11 
O.  C.  C.  (N.S.)  05,  20  O.  C.  D.  821]. 

Where  the  affidavit  accompanying  the  jiote 
was  informal,  but  no  objection  was  taken 
to  the  informalities,  and  the  claim  was  re- 
jected on  its  merits  by  indorsement  on  the 
back,  the  technical  objection  to  tbe  affidavit 
was  waived:  Morgan  v.  Bartlette,  3  O.  C.  C. 
431,  2  O.  C.  D.  244. 

A  suit  brought  in  the  common  pleas  court 
against  an  assignee  for  the  benefit  of  cred- 
itors, to  require  Mm  to  allow  a  claim  of  the 
plaintiff  in  settlement  of  his  trust,  may  be 
appealed  to  the  circuit  court:  Kennedy  v. 
Thompson,  3  0.  C.  C.  446,  2  O.  C.  D.  254. 

The  purpose  of  G.  C,  S  10746,  is  to  fix 
the  status  of  the  estate  and  property  of  de- 
cedents so  that  persons  may  buy  it  and  deal 
with  it  freely  and  safely,  and  afterclaims 
are  barred  under  this  statute,  it  should  not 
be  possible  to  revive  them  so  to  sweep 
away  property  of  others  acquired  from  the 
heirs  or  estate:  Grouse  v.  Frybarger,  22  0. 
C.  C.  315,  12  0.  C.  D.  254. 

After  a  claim  has  been  barred  under  G. 
C,  1 10746,  a  subsequent  allowance  or  dis- 


allowance of  it  by  an  administrator  de  honit 
non  will  not  revive  it  so  as  to  take  it  out 
of  the  operation  of  the  statute:  Grouse  T. 
Frybarger,  22  O.  C.  C.  315,  12  0.  C.  D.  264. 

Where  a  claim  presented  by  a  creditor  to 
the  executor  or  administrator  of  an  estate, 
is  accepted  and  allowed  by  such  executor  or 
administrator  aa  a  valid  claim  against  the 
estate  which  he  represents,  but  is  subse- 
quently disallowed  and  rejected  by  the  suc- 
cessor of  the  executor  or  administrator  who 
allowed  it,  the  four  years  statute  of  limi- 
tation provided  by  G.  0.,  }  10746,  begins  to 
run  in  such  case  only  from  the  time  of  the 
rejection  of  said  ctaim:  Bray  v.  Darby,  82 
O.  S.  47  [reversing  Bray  v.  Darby,  20  O.  C. 
D.  683]. 

(e)    Rejection  on  Demand  of  Heir 
or  Creditor. 

The  word  "heir  or  creditor"  in  G.  C, 
9  10724,  may  be  Mmstnied  to  mean  devisees 
and  l^atees  or  any  person  whomsoever,  whose 
property  is  or  may  be  affected  tbe  re- 
covery of  the  judgment,  and  as  such  th^y 
have  tbe  r^ht  to  file  In  the  probate  court  a 
written  requisition  on  the  executor  to  di»> 
allow  and  reject  any  claim  presented  for 
allowance;  and  such  devisees  and  legatees 
are  proper  parties  in  any  action  brought 
upon  a  claim  rejected  under  such  requisition 
and  have  the  right  to  defend:  Todd  T.  Todd, 
6  O.  C.  C.  (N.S.)  106,  17  0.  C.  D.  224. 

Where  the  administrator  pays  claims  out 
of  bis  own  funds,  a  requisition  for  disallow- 
ance of  such  claims  may  nevertheless  be 
filed.  If  disallowed,  the  administrator  then 
becomes  subrogated  to  tbe  rights  of  those 
creditors:  Eicher  v.  Darby,  17  O.  D.  {N.P.) 
780,  6  O.  L.  R.  102  [affirmed,  sub  nomine^ 
Olenn  v.  Eicher,  II  O.  C.  C.  {N.S.)  96,  30 
O.  C.  D.  821]. 

A  legacy  is  not  such  a  claim  as  may  be 
disallowed  by  the  executor  at  the  requisition 
of  an  heir.  And  a  devisee,  who  has  been 
paid  in  full,  is  not  an  "heir"  under  Q.  C, 
§  10724:  Hunt  T.  Hayes,  10  O.  C.  0.  ISl,  10 
O.  C.  D.  388. 

Verbal  notice  to  the  administrator  by  the 
widow  not  to  allow  a  certain  claim  is  not 
sufficient  proof  of  fraud  on  the  part  of  the 
administrator  for  afterwards  making  such 
allowance:  Thomas  T.  Ghamberlain,  30  0.  S. 
112,  III  Longsdorf's  Notes,  1011. 

A  surviving  husband,  who  is  entitled  to 
curtesy  in  his  wife's  real  estate,  is  not 
thereby  an  heir  or  creditor  within  the  mean- 
ing of  G.  C,  {  10724.  He  has  no  right  to 
contest  claims  accepted  by  tbe  administrator 
as  his  interests  are  not  affected  thereby: 
Pirmann  v.  Gerfcof<I,  7  O.  N.  P.  M4,  6  a 
D.  (N.P.)  414. 
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PartieB  requiring  a  elaitn  to  be  rejected 
and  giTing  bond  for  expenses  of  resisting  it> 
nnder  O.  {  10724>  should  be  made  parties 
to  the  aetion  on  It,  for  they  must  maJce  the 
defense.  The  administrator,  by  making  the 
eontest  himsdf,  indicates  an  intention  not 
to  rely  on  the  statute,  and  should  make  them 
parties  if  the  claimant  does  not  do  sa  Be- 
coming parties  on  their  own  motion  and 
being  dismissed  on  the  claimant's  motion  is 
not  sufficient  to  hold  them  for  costa,  for  it 
gives  them  no  opportuaity  to  make  the  de- 
fense. The  administrator  should  see  that 
the  judgment  awards  cost  against  them: 
Fullerton  v.  Dans,  1  0.  C.  C.  572,  1  0.  C. 
D.  320. 

In  a  suit  by  an  administrator  to  recover 
upon  a  bond  given  under  G.  C,  8  10724,  he 
must  show  that  the  requirements  of  the 
bond  have  been  strictly  complied  with:  FuU 
lerton  v.  Davis,  1  O.  C.  C.  572,  1  O.  C.  D. 
320. 

O.  C,  S  10724  and  succeeding  sections, 
gives  to  the  heirs  the  right  to  prosecute  er- 
ror to  any  judgment,  although  not  parties 
thereto:  Spauldtng  v.  AUm,  19  O.  0.  C.  600, 
10  O.  C.  D.  259. 

6.    CHiaracter  m  which  Payment  is  Made. 

In  the  absence  of  notice  or  knowledge  to 
the  contrary  it  ie  the  right  of  the  holder  of 
a  note  against  a  decedent  to  consider  inr 
terest  payments  thereon  as  coming  from  the 
administrator  in  his  official  and  not  in  his 
individual  capacity:  Kemper  v.  Building  £ 
Loan  Co.,  5  0.  N.  P.  (N.S.)  403,  18  O.  D. 
(N.P.)  484. 

The  executor  obtains  no  title  to  real  es- 
tate, although  he  may  convey  for  the  pur- 
pose of  realizing  money  to  pay  debts:  Selmig 
V.  Meyer,  8  O.  N.  P.  81,  10  O.  D.  (N.P.) 
308. 

7.   What  Are  Debts. 

(a)    In  Qenoral. 

G.  C,  8  10779,  does  not  contemplate  that 
the  probate  court  should  determine  what 
are  debts:  Pirmann  v.  Gerhold,  7  0.  N.  P. 
864,  6  0.  D.  (N.P.)  414,  1  Goebel,  142. 

(b)  Amount. 

Where  an  administrator  ordered  by  court 
to  pay  a  certain  sum  to  a  creditor,  being 
the  amount  of  his  lien  on  real  estate  sold, 
and  the  administrator  refuses,  and  carries 
the  case  through  all  the  courts,  but  it  is 
affirmed,  the  creditor  is  entitled  to  interest 
in  preference  to  other  creditors:  In  re  Robb, 
fi  O.  N.  P.  52,  5  0.  D.  (N.P.)  227. 

A  secured  creditor  of  an  insolvent  estate 
Is  entitled  to  a  dividend  on  the  entire 


amount,  and  not  merely  on  the  surplua  after 
exhausting  ihe  security:  OromweU  T.  Berron, 
U  0.  C.  C.  448,  S  O.  0.  a  196. 

(c)    Attorney's  Fees. 

Attorney  fees  of  the  executor  in  a  con- 
tested will  case,  which  is  compromised  on  a 
different  basis  of  settlement  from  that  pro- 
vided in  the  will,  are  not  a  proper  subject 
of  charge  against  the  estate:  In  re  Seeger, 

7  O.  N.  P.  207,  1  O.  D.  (N.P.)  113. 
Although  an  executor  is  an  attorney  he 

may  be  allowed  fees  for  attorneys  employed 
by  him  where  no  allowance  for  legal  services 
of  his  own  is  made.  And  that  such  attorneys 
also  represent  the  widow  in  the  same  case 
(a  sale  case)  is  not  an  inconsistent  employ- 
ment: King  v.  Alt,  11  O.  N.  P.  (N.S.) 
433,  22  O.  D.  (N.P.)  183. 

(d)  Tastes, 

Taxes  due  on  real  estate  at  the  time  of 
decedent's  death  are  debte  of  the  estate  for 
which  the  administrator  may  ask  sale  of 
real  estate  if  he  has  no  personalty:  Welsh 
v.  Perkins,  8  0.  62,  I  Loi^sdorf  s  Notes, 
413. 

When  taxes  become  a  lien  upon  real  prop- 
erty prior  to  and  are  unpaid  at  the  time  of 
the  death  of  the  owner,  the  executor  is  liable 
therefor,  and  not  a  testamentary  trustee  who 
came  into  possession  of  the  property  at  the 
owner's  death :  Loomia  T.  Von  Phul,  2  O.  N. 
P.  (N.S.)  428,  15  0.  D.  (N.P.)  37. 

The  aseessment  of  taxes  is  so  far  otunplete 
by  the  second  Mondi^  of  July  that  the  name 
of  the  person  assessed  for,  the  year  can  not 
be  changed,  hence  having  died  testate  on 
July  12,  the  taxes  are  properly  chargeable 
against  his  estate:  Morrison  V.  Bruce,  1  O. 
D.  (N.P.)  190. 

Taxes  must  be  paid  on  the  funds  of  an 
insolvent  estate  in  the  hands  of  an  ad- 
ministrator  unlike  -  an   assignee    (O.  C, 

8  5370) :  In  re  Bobh,  5  O.  N.  P.  62,  6  O.  D. 
(N.P.)  227. 

Where  the  owner  of  real  estate  died  tes- 
tate the  day  on  which  the  taxes  for  the 
ensuing  year  became  a  lien,  but  which  were 
not  ascertained  or  levied  at  the  time,  having 
appointed  an  executor  and  also  a  trustee  of 
a  portion  of  the  real  estate,  the  trustee  there- 
upon became  the  owner  of  such  real  estate 
for  the  purpose  of  the  trust  and  ia  liable, 
and  not  the  executor,  for  the  payment  of 
taxes  for  the  ensuing  year:  In  re  O'Brien, 
2  O.  N.  P.  (N.S.)  421. 

The  act  of  1859,  §  38,  for  summary  col- 
lection of  taxes  assessed  against  an  executor 
or  administrator,  does  not  apply  to  those 
assessed  to  the  decedent  in  bis  lifetime,  but 
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only  to  executor:  Wolfe  v.  Oeffroy,  16  O. 
B.  810,  n  Longfldorfs  Notes,  771. 

Where  decedent  died  in  Mayj  the  June 
taxes  on  his  real  and  personal  proper^  are 
a  personal  debt»  to  he  paid  by  the  adminis- 
trator: In  re  Loms,  67  BulL  122. 

Taxes  on  real  estate  of  a  deeedent  who 
died  in  May,  although  a  lien  from  the  second 
Monday  of  April,  are  not  due  and  payaMe 
until  October  Is^  when  the  auditor  delivers 
his  duplicate  to  the  treasurer,  and  the  ad- 
ministrator is  not  entitled  to  pay  them  for 
tiie  next  ensuing  year  unless  he  needs  the 
land  to  sell  to  pay  debts:  Jn  re  Lonee,  57 
BuU.  122. 

Fending  proceedings  to  sdl  real  estate  to 
pay  debts,  the  administrator  may  pay  ac- 
cruing taxes  out  of  the  assets.  But  if  he 
holds  the  real  estate  merdy  by  sufferamse 
of  the  heirs  and  collects  the  rents,  he  should 
pay  taxes  out  of  the  rentals,  for  he  collects 
only  as  trustee  of  the  heirs,  and  not  for  the 
estate:  In  re  Lones,  57  Bull  122. 

Bonds  in  hands  of  a  resident  executor  of 
a  nonresident  testator  are  taxable  in  this 
sUte:  Tafel  v.  Lewis,  76  O.  S.  182,  IV 
liOngsdorfs  Notes,  1015. 

Where  executors  hold  distinct  property  on 
distinct  trusts,  with  separate  beneficiaries, 
there  should  be  separate  returns  for  each, 
and  one  should  jiot  be  visited  with  penalty 
for  false  returns  of  the  other;  Phipps  v. 
Ratterman,  10  O.  C.  C.  205,  6  0.  C.  D.  488. 

A  legacy  to  an  executor  by  releasing  debts 
due  from  him  to  testator  in  consideration  of 
and  in  lieu  of  compensation  for  settling  the 
estate  is  not  taxable  on  the  excess  over  the 
statutory  allowance  if  the  debts  released  do 
not  appear  to  be  more  than  a  reasonable  al- 
lowance: Hooper's  Will,  4  O.  N.  P.  186,  6 
0.  D.  (N.P.)  660.    See  also  Taxatioit. 

(e)    Support  and  BerviceB. 

In  order  to  entitle  a  brother  to  recover  for 
board  and  care  of  his  rister,  who  lived  with 
him  as  a  member  of  his  famUy,  several  years 
prior  to  his  death,  though  iU,  needing  care 
and  unable  to  be  of  much  assistaaoe  about 
the  house  a  great  part  of  the  time,  the  bur- 
den is  upon  the  brother  to  show  either  an 
express  contract  between  them  or  such  cir- 
eumstanees  as  will  authorize  the  jury  to  find 
that  he  expected  to  charge  for  her  bpard 
and  that  she  expected  to  pay  for  it:  Jurling 
V,  Gamer,  8  O.  N.  P.  277,  11  0.  D.  (NJ».) 
439  [citing  Harrison  T.  Oottlieb,  3  O.  0.  0. 
191,  2  0.  0.  D.  109]. 

A  son-in-law,  who  with  his  wife  tives  with 
his  father-in-law,  without  making  an  express 
agreement  for  compensation  for  service,  can 
not  recover  on  an  implied  promise:  Lovet  v. 
Price,  W.  89, 1  Longsdorf's  Notes,  7. 


A  son  who  lives  with  his  father 
after  attaining  majority,  can  not  recover  for 
services  rendered  without  showing  an  express 
promise  to  pay:  Willis  T.  Dun,  W.  133,  I 
Longsdorf's  Notei,  12. 

A  married  stepdaughter,  residing  with  her 
stepfather,  can  not  recover  for  serrieeB  ren- 
dered without  showing  an  express  promise 
or  facts  and  circumstances  from  which  a 
promise  may  he  fairly  inferred:  Hawthome 
T.  McOlwre,  4  0.  C.  G.  11,  2  0.  C.  D.  890. 

No  Implied  obligation  arises  against  a 
father  to  compmsate  the  anriees  rendered 
him  by  his  unmarried  daughter  while  resi- 
dent in  and  a  member  of  his  family^  and 
without  proof  of  some  understanding,  agree- 
ment or  promise  on  his  part  to  compensate 
them,  no  right  or  cause  of  action  accrues  to 
her  thereon:  Pollock  v.  Pollock,  2  O.  O.  O. 
143,  1  O.  C.  D.  410. 

As  a  general  rule,  the  estate  of  a  minor  is 
not  liable  for  past  support  by  the  paroits, 
but  an  exception  to  the  rule  occurs  where 
a  mother,  who  has  furnished  such  support, 
bad  little  or  no  estate  in  comparison  with 
the  minor,  and  the  support  was  furnished 
under  conditions  which  were  coercive  upon 
the  mother  and  compelled  her  to  assume  a 
burden  not  hers  alone.  And  when  such  claim 
is  presented  to  the  probate  court,  under  G. 
C,  {  10728,  there  is  drawn  to  the  court  the 
chancery  jurisdiction  necessary  to  a  com- 
plete exercise  of  the  jurisdiction  specially 
conferred  by  the  statute:  Spink  T.  Spink, 
1  0.  C.  C.  (N.S.)  89,  18  O.  C.  D.  94  [af- 
firmed, without  opinion,  Bpinh  T.  Bfvnk,  78 
O.  8.  390]. 

Where  long  and  faithful  service  by  the 
plaintiff  was  acknowledged  by  the  decedent, 
who  exacted  a  promise  that  these  services 
should  be  continued  to  his  wife  after  his 
death,  with  the  direction  that  the  wife  make 
suitable  i}Tovi8ion  for  the  services  rendered 
and  to  be  rendered,  a  binding  contract  is 
made  and  a  ddi>t  created  against  the  estate 
for  services  performed  after  as  well  as  before 
the  death  of  tiie  decedent:  Qogreve  T.  Day, 
10  O.  0.  C.  (N.8.)  69,  SO  O.  O.  D.  600  [af- 
firmed, without  opinion.  Day  r.  Gogreve,  80 
O.  8.  736]. 

While  it  is  not  presumed  that  services  of  a 
child  in  taking  care  and  nursing  a  parent 
are  to  be  compensated  unless  an  understand- 
ing to  that  effect  exists,  yet  compensation 
will  he  allowed  for  such  service  in  the  ab- 
sence of  an  express  understanding  to  that 
effect,  where  the  circumstances  are  such  that 
the  child  was  justified  in  assuming  that  she 
would  be  compensated  for  such  services:  In 
re  Bkelton,  20  O.  C.  C.  704,  10  O.  0,  D.  372. 
See  also  CONTRACTS. 

Relationship  to  a  family  is  ratablished 
without  formal  uloption  hy  one  who  beoomea 
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next  of  kin:  KroU  t.  Oioge,  82  O.  S.  ISO,  IV 
Longsdorf  8  Notes,  1059. 

An  expressed  desire  by  «  decedent  u  to  tlie 
amount  which  should  be  expended  on  his 
funeral  is  without  force  or  effect  unless  such 
desire  has  found  expressioa  in  his  will:  Jn 
re  'Kaercher,  6  O.  K.  P.  <N.S.)  450,  52  Boll. 
107. 

(g)  Gifts, 

A  gift  to  a  person,  such  as  a  note,  check, 
etc.,  of  the  decedent,  is  not  collectible  after 
his  death:  Simom  v.  Savings  Society,  31  0. 
S.  457,  III  Longsdorf's  Notes,  597;  Starr  v. 
Starr,  9  O.  S.  74,  II  Longsdorf's  Notes,  876  j 
Hamor  v.  Moore,  8  0.  S.  239,  II  Longsdorf's 
Notes,  337;  Prior  T.  Reynolds,  1  Dec.  Rep. 
366,  8  W.  L.  J.  S26. 

(h)  Mortgage. 

In  a  proceeding  brought  by  the  personal 
representatives  of  the  husband  to  sell  land 
on  which  a  mortgage  had  been  executed  to 
secure  a  note  on  which  the  wife  had  advanced 
money  as  part  payment,  the  widow  can  not 
be  subrogated  to  the  lien  and  security  of  the 
mortgage  indebtedness  in  so  far  as  the  money 
so  advanced  by  her  may  have  been  used  in 
paying  said  mortgage,  in  the  absence  of  evi- 
dence that  the  widow  gave  or  loaned  the 
money  to  her  husband,  intending  or  expect- 
ing it  to  be  paid  on  the  mortgage  debt: 
Bickey  T.  CotUne,  6  O.  0.  G.  321,  17  O.  0.  D. 
369. 

(i)  Homestead. 

When  one  dies  intestate,  leaving  a  widow, 
who,  having  separated  from  him,  is  perma- 
nently residing  elsewhere,  and  the  property 
on  which  he  resided  is  brought  to  sale  for 
the  payment  of  a  mortgage  lien  thereon  and 
for  the  payment  of  his  debts,  she  is  not  en- 
titled  to  an  allowance  out  of  the  proceeds  in 
lieu  of  a  homestead,  the  widow's  right  in  that 
regard  being  fixed  by  G.  C,  §  11732,  which 
confines  the  right  to  "a  widow  composing  a 
part  of  the  decedent's  family  at  the  time  of 
his  death":  Jfichols  v.  French,  83  0.  S.  162 
[approving  and  following  Elliott  v.  Plattor, 
43  O.  8.  108,  IV  Longsdorfs  Notes,  159]. 


a  member  of  the  family  in  childhood  and  so 
continued  for  many  years  after  reaching 
maturi^,  and  an  action  for  services  will 
not  lie  where  brought  1^  such  a  member  of 
the  family  against  the  estate  of  the  mother 
of  the  funily  where  no  agrement  was  made 
either  by  parol  or  in  writing  ihat  the 
services  shoold  be  paid  for:  Svera  t.  Qari- 
n«r,  1  O.  0.  0.  A.  216. 

(f)    funeral  Expenses  and  Monument. 

Where  a  testator  left  his  personalty  to 
two  daughters  and,  after  the  death  of  the 
last  survivor  of  them,  her  husband  erected 
a  single  monument  for  them  and  testator, 
and  seeks  reimbursement,  it  was  held  that 
the  probate  court  has  no  right  under  Q.  C, 
S  X0832,  to  allow  the  cost  as  a  debt  of  the 
testator's  estate:  CatUn  T.  Bueatie,  11  0.  0. 
C.  120,  6  0.  C.  D.  23. 

A  married  woman's  funeral  and  last  sick- 
ness expenses  are  debts  of  her  estate  under 
G.  C,  1 10714,  although  her  surviving  hus- 
band has  property,  and  the  executor  may 
properly  allow  and  pay  them:  McOlellan  v. 
Filson,  44  O.  S.  184,  IV  Longsdorfs  Notes, 
203;  Helmkamp  V.  Eater,  8  Dee.  R^.  667, 
9  BuU.  160.. 

The  probate  court  is  without  jurisdiction, 
in  advance  of  the  settlement  of  the  estate  to 
entertain  an  application  1^  the  administrator 
to  fix  a  sum  as  a  maximum  to  be  expended 
by  such  administrator  for  the  purpose  of  a 
tombstone  or  .monimient  and  order  the  ad- 
ministrator, in  the  event  that  such  monu- 
ment is  not  procured  by  the  widow  or  next 
of  kin,  to  erect  such  monument  and  charge 
the  expense  to  the  estate:  in  re  Ferguson, 
81  O.  8.  68. 

The  propriety  of  meeting  a  monumoit  Is, 
by  O.  0.,  S  10832,  in  the  exclusive  discretion 
of  the  administrator,  and  only  with  refer- 
ence to  tiie  deceased,  although  there  is  no 
room  1^  for  his  widow's  grave,  but  the 
eonrt  may  determine  tiie  reasonableness  of 
the  cost.  A  reasonable  expenditure  may  also 
be  made  for  cornerstones  of  the  cemetery 
lot  and  lettering  thereon:  In  re  Lonea,  67 
BulL  122. 

It  is  the  duly  of  the  probate  Judge,  upon 
the  hearing  of 'an  administrator's  or  execu- 
tor's account,  whether  exceptions  have  been 
filed  thereto  or-  not,  to  scan  closely  the 
amounts  claimed  to  have  been  paid  for  fu- 
neral expenses,  and  in  the  absence  of  statu- 
tory or  testamentary  provisions  the  allow- 
ance for  such  expenses  must  be  reasonable, 
having  regard  to  the  amount  of  the  estate, 
the  station  in  life  of  the  deceased,  and  the 
customs  of  the  people  in  the  same  station, 
and  if  unreasonable  and  extravagant,  should 
be  disallowed  even  as  against  legatees  and 


(j)    Street  and  Insurance  Assessments. 

A  street  assessment  is  a  lien  on  the  real 
estate  without  personal  liability,  and  accord- 
ingly is  not  a  debt  to  be  paid  by  the  executor 
out  of  personalty:  Wilson  v.  Hall,  6  O.  G.  C. 
570,  3  O.  C.  D.  589. 

Mutual  fire  insurance  being  effected  by  a 
decedent,  the  estate  is  liable  for  assessments 
made  prior  to  his  death  (O.  C.,  {  9538).  and 
jointly  liable  with  the  heirs  for  aseetsments 
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made  during  the  rest  of  the  t«rm  of  tbe  pol- 
icy:  In  re  Lones,  57  Bull.  122. 

(k)    Expense  Incurred  in  Defense  of  Will. 

Whether  an  executor  can  be  allowed  credit 
in  his  account  for  expenses  incurred  in  the 
BUccessful  defense  of  the  will  depends  upon 
the  circumstances  of  each  particular  case: 
Weir  V.  Weir,  7  O.  C.  C.  {N.S.)  289,  18  O. 
0.  D.  109. 

8.    Payment  Out  of  Funds  Noi  Primarily 

Applicable. 

(a)    Money  Advanced  by  Third  Person. 

A  person  paying  debts  of  a  decedent  can 
set  off  the  same  against  the  administrator's 
claim  against  him:  Caratoay  v.  Robinson,  85 
O.  8.  485. 

Money  which  has  been  borrowed  after  the 
death  of  the  owner  of  realty  and  applied  to 
the  discharge  of  a  valid  ditch  assessment 
against  such  property  is  a  lien  upon  such 
property  in  favor  of  the  person  advancing 
such  mon^:  Sears  v.  Walker,  85  0.  S.  400. 

A  person  loaning  money  to  the  heir  of  the 
decedent  land  owner  was  assured  that  the 
money  would  be  used  to  pay  a  mortgage  and 
also  that  the  debts  had  all  been  paid,  which 
was  untrue.  An  administrator  was  ap- 
pointed, and  he  filed  a  petition  to  have  land 
sold  to  pay  the  debts.  It  was  held  that  the 
person  loaning  the  money  was  entitled  to  be 
subrogated  to  the  mortgage  which  his  money 
has  satisfied:  Straman  t.  Rechtine,  58  O.  !S. 
443,  IV  Longadorf's  Notes,  744. 

A  buyer  of  land  from  the  heir,  applying 
the  price  to  discbarge  liens  thereon  and  pre- 
ferred claims,  will  be  subrogated  to  the  rights 
of  the  holders  thereof  against  the  estate,  if 
his  land  is  sold  by  the  administrator:  8id- 
ener  v.  Ilawes,  37  O.  S.  532,  III  Longadorf's 
Notes,  935. 

The  heir's  sale  of  land  and  application  of 
the  price  to  pay  preferred  claims  is  no  bar 
to  the  administrator's  petition  to  sell.  Cred- 
itors are  entitled  to  a  sale  in  due  course  of 
law:  Sidener  v.  Hau:es,  37  O.  S.  532,  III 
Longsdorf's  Notes,  935. 

If  there  are  existing  debts  the  executor  is 
entitled  to  an  order  for  the  sale  of  the  prop- 
erty which  was  set  off  as  a  homestead,  and 
the  person  whose  money  was  applied  for  the 
payment  of  debts  of  the  creditors  may  be 
subrogated  to  the  creditors  rights,  and  may 
be  entitled  to  demand  that  the  property  shall 
be  sold  to  reimburse  him :  Wehrle  V.  Wehrle, 
89  O.  a  365,  III  Longsdorfs  Notes,  1036. 

A  mortgage  by  tiie  heirs  and  the  admin- 
istratrix to  borrow  mon^  to  pay  off  a  lien 
on  the  proper^  is  void  as  i^inst  creditors. 
But  the  mortgagee  will  be  subrogated  to 


priorities  of  the  lien  so  paid:  Gate  T.  Peek, 
II  Dec.  Kep.  813,  30  BulL  6. 

The  rule  of  immunity  of  estates  against 
indebtedness  incurred  by  the  personal  repre- 
sentatives does  not  apply  where  the  estate 
and  the  minor  heirs  derived  a  benefit  from 
the  use  by  a  third  person  of  his  own  money 
at  the  request  of  the  executrix,  in  paying 
taxes  and  thus  saving  the  property  from  sac- 
rifice; and  this  is  true,  notwithstanding  the 
maladministration  of  the  executrix;  StUlman 
V.  Holmes.  9  O.  N.  P.  (N.S.)  193,  20  O.  D. 
{N.P.)  84. 

A  finding  of  the  unpaid  d^it  on  sale  in  a 
foreclosure  against  tbe  mortgagors,  admin- 
istrator and  heirs  being  on  service  by  pabli 
cation  only,  was  therefore  void,  but  on  eze- 
ontion  under  it  other  lands  of  tbe  decedent 
were  levied  on  and  bought  by  B.  B*s  title 
being  a  partition  case  hy  the  widow  and  heirs 
of  the  mortgagor  found  worthless,  because 
there  was  no  valid  judgment,  be  is  entitled 
under  O.  0.,  1 II704,  to  be  mbngated  to 
the  administrator's  rights  to  the  extent  that 
his  money  was  used  to  pay  the  debt  of  the 
estate,  and  for  taxes  paid  since,  and  to  have 
a  lien  therefor  end  order  of  sale  subject  to 
dower:  Doyle  v.  Breneman,  2  O.  N.  F.  415, 

4  O.  D.  (N.!*.)  22. 

A  lender  of  money  to  an  executor  to  pay 
debts  lends  on  the  executor's  personal  respon- 
sibility, and  though  he  may  have  an  equity, 
yet  after  confirmation  of  the  executor's  final 
account  in  which  to  balance  the  estate,  the 
executor  shows  that  he  has  donated  a  large 
amount  to  the  estate,  it  was  questioned 
whether  such  lender  can  have  the  account 
opened:  Smith  V.  Hajftoard,  6  O.  N.  P.  601, 

5  O.  D.  (N.P.)  462. 

An  heir  having  sold  property  without  ad- 
ministration, taking  notes  and  a  mortgage 
to  secure  the  price,  and  sold  them  to  a  bona 
fide  holder,  who  now  seeks  foreclosure,  the 
buyer  of  the  property  is  entitled  to  have 
credited  on  the  note  and  mortgage  the 
amount  of  a  judgment  against  the  estate  for 
which  his  land  may  be  sold:  Heller  T.  Meiss, 
13  Dec.  Rep.  670,  1  C.  S.  C.  R.  477. 

An  heir  or  other  person  who  pays  taxes 
on  real  estate  may  have  a  lien  on  the  rents 
and  profits  of  tbe  particular  property,  but 
is  not  a  creditor  of  the  estate:  Piatt  v.  St. 
Clair,  W.  526,  I  Longsdorf's  Notes,  42. 

A  person  lending  money  to  the  adminis- 
trator to  pay  debts  gets  no  lien  thereby  on 
tbe  heir's  land:  Liehy  t.  Parka,  4  O.  469,  1 
Longsdorf's  Notes,  236. 

The  estate  was  held  liable  for  money 
loaned  to  the  executor  of  which  it  got  the 
benefit;  Behrens  T.  Leucht,  IS  Dec.  Rep.  864, 
2  C.  S.  C.  R.  217. 

But  the  supreme  court,  in  reversing;  held 
that  this  point  did  not  arise,  the  debt  being 
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a  personal  liability  of  the  executor:  Lucht 
V.  Behrena,  28  0.  8.  231,  III  LongsdorfB 
Notes,  400. 

A  lender  of  money  to  an  administratrix  to 
pay  debts  which  she  then  transferred  to  him 
as  security,  can  hold  the  estate  liable  for  the 
loan;  Veldeman  V.  hindeman,  7  Dec.  Sep. 
676,  4  Bull.  911. 

Where  an  administrator's  sale  to  pay  debts 
is  void,  the  court  having  no  jurisdiction,  a 
person  to  whom  the  buyer  had  conveyed  with 
warranty  can  not  be  subrogated  to  the 
buyer's  claim  against  the  estate  for  the  money 
that  had  gone  into  it.  There  is  no  privity 
between  the  buyer's  creditors  and  the  cred- 
itors of  the  estate:  Salmond  v.  Price,  13  0. 
368,  I  Longsdorf's  Notes,  643. 

On  a  void  administrator's  sale  to  pay 
debts  (being  under  a  decree  of  another  state) 
the  purchase  money  is  no  lien  on  the  laud, 
and  the  buyer  can  not  compel  the  heirs  to 
reimburse  him,  although  his  money  has  gone 
to  pay  debta:  Noicler  v.  Goit,  1  O.  519,  1 
Longsdorf's  Notes,  99;  Lieby  v.  Parks,  4  O. 
469,  I  Longsdorf's  Notes,  236;  Salmond  T. 
Price,  13  O.  368,  I  Longsdorf's  Notes,  643. 

Equity  can  not  grant  a  person  ejected  at 
law  from  land  reimbursement  for  ta»8  and 
improvements  against  the  rightful  owners 
who  ejected  him:  Wimthrop  t.  ffuntingUm, 
3  O.  327,  I  Longsdorfs  Notes,  174. 

The  occupying  claimant  law  applies  to  a 
person  ejected  frtnn  land  by  the  rightful 
owners:  Benry  T.  Doctor,  9  O.  49,  I  Longs- 
dorfs Notes,  461. 

Equity  nu^,  however,  impose  on  the  heirs 
repayment  of  taxes  paid  as  a  condition  on 
quieting  the  title  against  the  buyer  at  the 
Toid  sale,  they  being  a  charge  on  the  land: 
Nowler  v.  Ooit,  1  0.  519, 1  Longsdorfa  Notes, 
09. 

In  a  proceeding  by  an  executor  to  secure 
payment  of  a  note  held  by  him,  payments 
on  an  insurance  policy  made  by  decedent 
after  the  death  of  the  payee  of  the  note 
(decedent's  wife),  to  whom  he  had  assigned 
the  policy,  and  which  policy  inured  to  the 
benefit  of  the  decedent's  estate,  can  not  be 
set  off  against  the  note:  Claypool  T.  Clay- 
pool,  4  0.  C.  C.  (N.S.)  677,  15  0.  C.  D.  327 
[afSrmed,  without  opinion,  Claypool  v.  Clay- 
pool,  75  O.  S.  578]. 

An  administrator  has  no  power  to  sell  or 
transfer  notes  secured  by  mortgage  which  be- 
longed to  the  deceased  at  the  time  of  his 
death  and  such  notes  taken  up  by  a  third 
party  will  be  r^arded  and  held  as  paid,  as 
between  the  administrator  and  such  third 
party;  but  as  getween  such  third  party  and 
a  subsequent  mortgagee  with  notice  of  the 
prior  mortgage,  such  third  party  may  be  sub- 
rogated to  the  lien  of  the  prior  mortgage, 
when  no  additional  burdens  will  thereby  be 


imposed  upon  such  subsequent  mortgagee  and 
such  third  party  did  not  pay  the  notes  to  the 
administrator  aa  a  mere  volunteer:  Miller  T. 
Stark,  61  O.  S.  413,  IV  Longsdorf's  Notes, 
812. 

(b)    By  Sxecutor. 

The  payment  by  an  administrator  of  claims 
against  the  estate  from  his  own  funds  is  not 
such  a  payment  as  precludes  the  filing  of  a 
requisition  for  the  disallowance  of  such 
claims;  and  while  in  the  event  of  disallow- 
ance the  administrator  becomes  subrogated  to 
the  rights  of  the  creditors  so  paid,  he  ac- 
quires no  greater  rights  than  the  original 
creditors  would  have  had  as  the  holders  of 
claims  which  had  been  atlowed:  Bicker  T. 
Darby,  17  0.  D.  (N.P.)  780,  5  0.  L.  R.  102 
[affirmed,  Glenn  v.  Eicker,  11  O.  C.  O.  (N.S.) 
95,  20  O.  C.  D.  621;  affirmed,  without 
opinion,  Olenn  v.  Eficher,  81  0.  S.  563]. 

If  rents  of  real  estate  are  collected  by 
the  administrator  and  used  to  pay  debts,  the 
person  entitled  to  the  rents  can  recover  from 
the  estate  therefor:  Conger  T.  Atwood,  28 
0.  S.  134,  III  Longsdorrs  Notes,  898. 

If  testator's  widow  is  the  administratrix 
of  his  estate  and  pays  debts  of  the  estate 
out  of  her  individual  funds  she  is  subrogated 
to  the  rights  of  the  creditors  tiius  paid 
and  such  payment  is  an  allowance  of  the 
claims  which  prevents  the  statute  of  limita* 
tions  from  applying:  In  re  Pi^tereon,  68 
Bull.  305. 

9.    Priority  of  Payment. 
(a)    In  Oeneral. 

A  preferred  creditor  remains  such  until 
his  securities  are  exhausted;  then  he  is  a  gen- 
eral creditor:  In  rc  Spenae,  7  0.  N,  P.  624, 
7  O.  D.  (N.P.)  386. 

A  preferred  creditor  can  not  participate 
in  a  dividend  among  general  creditors  until 
the  security  for  his  claim  has  been  ex- 
hausted :  Spence  v.  Kiefer,  4  O.  N.  P.  439,  7 
0.  D.  (N.P.)  386. 

Where  the  contract  of  employment  of  an 
agent  factor  requires  him  to  keep  all  proceeds 
of  sales  of  the  principal's  goods  as  a  special 
deposit  for  the  principal,  and  he  uses  them 
to  pay  for  goods  for  his  own  store  and  in  pay- 
ing its  bills,  and  then  dies  insolvent,  a  trust 
may  be  declared  in  the  stock  of  goods  and  the 
claim  ordered  paid  aa  a  preferred  debt:  Har- 
vester Go.  V.  Ketffr,  20  0.  0.  C.  311,  11  O, 
C.  D.  270. 

A  recognizance  for  the  appearance  of  an 
individual  is  not  such  special  claim  on  the 
estate  of  the  recognizor  as  to  be  entitled  to 
a  preference  over  ordinary  creditors  uptm 
distribution  of  that  estate:  Dewit  v.  Osburn, 
6  O.  480,  1  Longsdorfs  Notes,  306. 
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The  individual  creditors  of  a  deceased  mem- 
ber of  a  firm  can  not  claim  a  preference  in 
the  decedent's  individual  estate  as  against 
the  creditor's  of  the  firm:  Orosvenor  v.  Aus- 
tin, 6  O.  103,  I  Longsdorf's  Notes,  326. 

A  reformed  mortgage  has  not  priority  over 
the  debts  of  the  general  creditors:  Straman 
V.  Rechtine,  58  0.  S.  443,  IV  LongBdorf's 
Notes,  744. 

A  premium  due  a  surety  company  on  the 
admiDiBtrator*!  bond  can  not  be  allowed  as 
prior  to  claim  of  mortgages  npon  distribu- 
tion  in  an  action  to  sell  real  estate  to  pay 
debts:  Shermtm  r.  MUUtrdt  6  0.  C.  C.  (N. 
8.)  338,  17  0.  C.  D.  176. 

lAods  upon  which  the  widow  gave  a  mort- 
gage after  her  hiuband'8  death,  having  been 
sold  to  pay  debts,  the  distribution  of  the 
fund  arising  therefrom  must  be  as  to  the 
widow  in  accordance  with  the  provisions  of 
6.  C,  S  10714,  and  not  under  the  provisions 
of  O.  0.,  f  10809,  providing  how  a  fund  from 
the  sale  of  land  shall  be  applied:  Neely  T. 
Jieely.  1  O.  N.  P.  (N.S.)  97  [reversed,  Neely 
T.  Neely,  40  BulL  86]. 

No  superior  right  can  be  acquired  by  su- 
perior diligence,  but  the  esta^  stands  for 
the  payment  of  all  general  creditors  alike: 
McDonald  v.  Aten,  1  O.  8.  293, 1  Longsdorf's 
Notes,  981. 

■  Before  the  court  can  determine  what 
distribution  is  required,  it  must  be  settled 
whether  any  part  of  the  effects  shall  be  used 
for  the  payment  of  a  particular  debt:  Brown 
V.  Trottner,  11  O.  C.  C.  498,  6  O.  C.  D.  222. 

The  right  of  an  administrator  to  subject 
the  lands  of  bis  intestate  to  tlie  payment 
of  the  debts  of  the  estate  is  superior  to  the 
right  of  the  heirs  at  law  to  have  partition 
of  such  lands,  and  when  the  administrator 
finds  the  personal  estate  to  be  insufficient 
for  the  payment  of  debts  it  is  his  duty  to 
apply  to  the  probate  or  common  pleas  court 
forthwith  for  authority  to  sell  real  estate: 
atout  V.  Stout,  82  0.  S.  358. 

The  debts  of  an  estate  must  be  paid  be- 
fore distribution;  and  distribution  mttde  upon 
advice  of  counsel  and  the  probate  judge  is 
made  at  the  peril  of  the  administrator.  If 
the  estate  proves  solvent  he  should  be  cred- 
ited with  such  distribution,  but  if  insolvent, 
he  should  not  receive  such  credit:  James  T. 
West,  87  O.  S.  28,  IV  Longsdorf's  Notes,  923. 

The  chapters  (G.  C,  §§  10884-10914)  en- 
titled "Proceedings  when  the  estate  of  a  de- 
ceased person  is  insolvent,"  deals  wholly  with 
oredltors.  In  none  of  them  Is  there  any  men- 
tion of  the  heirs,  for  the  reason,  that  heirs 
have  no  beneficial  interest  in  such  an  estate. 
The  administrator  primarily  represents  the 
creditors,  secondarily  the  heirs  and  especially 
is  this  true  under  O.  C,  ||  10884  and  10885: 
Insurance  Co.  T.  Bank,  178  Fed.  300. 


The  equity  powers  of  the  probate  oourt 
which  would  enable  it  to  find  that  trust  funds 
were  mixed  with  the  estate  and  to  declare 
them  a  preferred  debt,  not  having  been  pat 
exclusively  in  that  court,  leaves  ttie  common 
pleas  jurisdiction  over  such  questions  as  eon- 
current:  Harvester  Co.  T.  Keifer,  20  O.  C.  C. 
311,  II  0.  C.  D.  270. 

Commissioners  appointed  under  G.  O., 
{  10884  to  examine  claims  when  the  estate 
is  insolvent,  act  in  a  quasi  judicial  capacify: 
Cromwell  T.  Herron,  II  O.  C.  D.  448,  5  O. 
C  D.  106.  1  O.  B.  (N.P.)  106. 

A  creditor  is  entitled  to  an  allowance  of 
his  claim  as  it  stood  at  the  date  of  the  as- 
signment of  the  debtor,  and  to  receive  divi- 
dends on  the  whole  claim:  Jelke  V.  StaUo,  1 
O.  N.  P.  29,  I  0.  D.  (NJ.)  43. 

A  secured  claim  ia  entitied  to  a  dividend 
on  the  fall  amount  and  not  merely  on  the 
deficiency  left  after  realizing  on  the  security: 
Cromtoell  T.  Herron,  11  0.  C.  0.  448,  6  O. 
C.  D.  196,  I  O.  I>.  (N.F.)  106. 

(b)    Funeral  Expenses. 

Funeral  expenses  and  expenses  of  the  last 
sickness  are  made  preferred  claims  under 
G.  C,  S  10714,  and  as  such  should  be  pre- 
sented to  the  executor  or  administrator  for 
hie  allowance  or  rejection,  as  provided  by 
G.  C,  S  10717.:  In  re  Maier,  12  0.  D.  (N.P.) 
562. 

G.  C,  §  10714,  which  directs  payment  of 
funeral  expenses  and  those  of  the  last  sick- 
ness, may  apply  to  the  estate  of  a  deceased 
married  woman,  though  such  deceased  left 
surviving  her  a  husband  having  property: 
McCtellan  v.  Filson,  44  O.  8.  184,  IV  Longs- 
dorf's Notes,  203. 

Funeral  expenses  may  include  a  reasonadble 
amount  for  a  tombstone  or  monument:  KU- 
bourne  T.  Fay,  29  O.  8.  264,  III  Longsdorfs 
Notes,  466. 

(c)    Aitomej^s  Fees. 

Necessary  attorney's  fees  in  collecting  as- 
sets or  resisting  unjust  claims  when  paid  by 
the  administrator  are  expenses  entitled  to 
precedence  as  such:  Thomas  v.  Moore,  62  O. 
S.  200,  IV  Longsdorfs  Notes,  660. 

(d)  Tatees. 

Taxes  under  O.  C,  1 10662,  are  prefmvd 
over  liens  securing  claims  of  genenl  credi- 
tors: Trust  Co.  v.  Btich,  71  0.  S.  459,  IV 
Longsdorfs  Notes,  986. 

Tax-inquisitors  are  not  entitled  to  a  com- 
mission on  omitted  property  which  has  bem 
placed  on  the  duplii»te  under  O.  G.,  1 10682; 
from  information  derived  from  inventories  in 
the  proliato  court:  State  r.  Lewi*,  12  O.  D. 
(NJ>.)  46. 
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A  tax  inqaisitor'a  MRupaiflatioii  for  di»- 
cover?  of  omitted  proper^  of  decedent  will 
be  limited  to  a  percoitage  on  taxes  collected 
on  property  which  should  have  been  returned 
in  the  lifetime  of  the  decedoit:  State  T.  Oil- 
fiOan,  3  O.  N.  P.  (N^)  163, 15  O.  D. 
76S  [affirmed.  State  T.  OtJ/UIam  S  O.  L.  R. 
476.  IB  O.  a  a  700}  modified,  OUfiUoit  t. 
State,  76  O.  &  841]. 

A  eoun^  auditor  is  not  required  to  make 
■eareh  for  property  not  placed  on  tax  dupli- 
cate in  accordance  with  G.  0..  ||  10661  and 
10662:  State  t.  Lewis,  4  0.  K.  P.  iSJ8.)  454, 
17  O.  D.  (N.P.)  370. 

When  administration  an  estate  is  com- 
mitted to  two  or  more  persons  residing  in  dif- 
ferent counties,  "the  moneys,  credits  and  in- 
Testments"  belonging  to  Uie  estate  must  be 
listed  for  taxation  under  G.  C,  8  5371,  in 
the  county  where  the  administrator  having 
actual  possession  and  control  of  the  property 
to  be  listed  resides  at  the  time  of  listing: 
Brovm  T.  Noble,  42  O.  S.  400.  IV  LongsdorTs 
Notes,  120. 

(e)    Tetu^g  AUotoance. 

The  year's  allowance  to  a  widow  and  minor 
children  is  a  debt  of  the  estate,  and  has 
preference  over  all  others,  except  funeral  ex- 
penses, those  of  the  last  sickness,  and  ex- 
penses of  administration:  Watte  T.  Watte,  38 
0.  8.  480,  ni  Longsdorf  8  Notes,  087. 

10.  Over-payment. 

Overpayment  to  one  creditor  at  the  ex- 
pense of  another  is  at  the  administrator's 
peril  if  the  estate  is  insolvent,  and  he  is  lia- 
ble to  the  unpaid  creditor  for  his  share  just 
as  if  he  had  asaets:  Abbott  v.  Cole,  6  0.  86, 
I  Longsdorf's  Notes,  249. 

Overpayment  to  a  creditor  by  mistake  may 
be  recovered  back;  there  is  an  implied  prom- 
ise to  refund.  The  administrator  may  sue 
in  his  individual  character,  for  he  is  per- 
sonally liable  for  the  amount  and  has  a  cor- 
responding right  to  collect  it:  Rogers  T. 
Weaver,  5  O.  536,  X  Longsdorf's  Notes,  311, 
W.  174, 1  Longsdorfs  Notes,  16. 

11.   Action  on  Claim. 

(a)    Nature  of  Action. 

Where  partners  are  indebted  for  services 
rendered  to  them,  the  indebtedness  js  joint, 
and  under  the  former  practice,  on  the  death 
<tf  one,  the  only  remedy  of  the  creditor  at  law 
waa  a  suit  against  the  surviving  partner ;  but 
the  statute  the  AAt  becomes  a  joint  and 
several  obligation,  and  tiie  creditor  has  his 


election  to  sue  the  surviving  partner,  or  the 
administrator  of  the  deceased  partner,  or 
both  the  surviving  partner  and  the  adminis- 
trator:  WeU  v.  Qverin,  42  0.  S.  200,  IV 
Longsdorf's  Notes,  113;  WiUiame  v.  Bradley, 
6  O.  0.  C.  114,  3  O.  C.  D.  58;  Williama  v. 
Bradley,  7  0.  C.  0.  227,  4  0.  0.  D.  570. 

At  common  law,  the  death  of  one  of  the 
joint  makers  of  an  obligation  extinguished 
all  remedy  at  law  against  his  estate,  but 
G.  C,  8  10733  abrogates  the  common  law 
rule,  and  the  estate  is  made  liable  in  the 
same  manner  as  if  the  "contract  had  been 
joint  and  several";  and  the  survivor  and  tiie 
personal  representative  of  the  deceased 
obligor  can  be  joined  in  tbe  same  action, 
whether  the  contract  or  obligation  is  in  terms 
joint  or  several,  or  both,  or,  is  nuule  so  by 
G.  C,  S  10733 ;  and  it  authorizes  a  several 
judgment  to  be  rendered  against  each  of 
them:  Burgoyne  T.  Insurance  Oo.,  6  O.  S. 
686,  II  Longsdorf's  Notes,  206. 

G.  C,  S  10733  abrogates  the  common  law 
rule:  Burgoyne  v.  Life  Insurtmce  Co.,  5  O.  S. 
586,  II  Longsdorf's  Notes,  206;  Bank  v.  Toe, 
4  0.  125,  I  Longsdorf's  Notes,  209;  Buell  v. 
Cross,  4  0.  327,  I  Longsdorf's  Notes,  223. 

When  a  claim  for  an  allowance  for  the  sup- 
port of  a  deceased  minor  child  by  either 
father  or  mother  is  presented  to  the  probate 
court  under  G.  C,  8  10728,  there  is  drawn  to 
that  court  tbe  dmncery  jurisdiction  neces- 
sary to  a  complete  exercise  of  tiie  jurisdiction 
specially  conferred  by  the  statute:  Spink  T. 
Spink,  7  O.  C.  G.  (N.S.)  89,  18  0.  C.  D.  04 
[affirmed,  without  opinion,  Spink  v.  Spink,  78 
O.  8.  390]. 

Judgment  on  exceptions  to  an  executor's 
account  disallowing  a  claim  made  by  him 
to  the  proceeds  of  a  certain  farm  by  virtue 
of  an  agreement  with  the  testator,  does  not 
bar  a  proceeding  under  G.  C,  {  10728,  for 
compensation  for  working  the  farm,  under  a 
claim  of  an  agreement  therefor.  The  two 
claims  are  difTerent  and  inconsistent:  In  re 
Ward,  21  O.  C.  0.  753,  12  0.  0.  D.  44. 

An  action  to  sell  realty  is  a  civil  action, 
and  in  either  court  in  which  the  suit  may 
tte  brought,  or  on  appeal,  tbe  rights  of  the 
several  parties  in  the  subject  matter  nu^ 
be  determined.  But  the  probate  court  hav- 
ing exclusive  jurisdiction  to  settle  the  ac- 
counts of  executors  and  administrators,  it  is 
incompetent,  where  such  suit  is  brought  in 
the  common  pleas  court,  for  that  court  to  at- 
tempt to  fix  the  costs  and  expenses  of  ad- 
ministration: Tidd  T.  Block,  4  O.  C.  C.  (N. 
&)  216,  16  O.  G.  D.  113. 

A  claim  rejected  by  an  administrator  is 
a  jury  case  and  is  not  appealable  to  the  cir- 
cuit court:  Btuber  v.  Carpenter,  J  O.  L.  R.  85. 
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(b)    Time  of  Bringing  Action, 
{aa)    Earliest  Time. 
{aaa)    When  Time  B^ins  to  Run. 

Where  notice  of  appointment  was  given  by 
publication  within  three  months  after  giving 
bond,  the  two  years  limitation  b^ins  to  run 
from  the  date  of  giving  bond,  altiiough  proof 
of  such  publication  is  not  filed  until  a  year 
thereafter:  Ardrey  v.  ahaU,  77  0.  S.  218,  IV 
Longsdorf's  Notes,  1032. 

Although  the  giving  of  the  notice  within 
three  months  is  neceesar^',  in  order  to  start 
the  running  of  the  four  years,  whenever  the 
notice  is  so  made,  the  four  years  is  to  be 
computed  as  beginning  at  "the  time  of  the 
giving  of  the  bond":  Jones  v.  Joneg,  41  0.  S. 
417,  IV  Longsdorf's  Notes,  70. 

The  statute  of  limitations  does  not  begin 
to  run  against  a  debt  based  upon  a  contract 
not  in  writing  which  becomes  due  by  reason 
of  the  decease  of  the  debtor,  until  the  ap* 
pointment  of  an  administrator  or  executor 
on  the  estate  of  such  debtor,  and  due  notice 
thereof:  Hoiles  v.  Riddle,  74  0.  S.  173,  IV 
Longsdorf's  Notes,  1008. 

Where  the  executor  has  not  been  required 
to  give  bond  the  limitation  provided  by  O.  C, 
S  10746  begins  to  run  from  the  time  of  his 
appointment  as  such  executor:  Delaplane.  v. 
Smith,  38  0.  6.  413,  III  Longsdorfs  Notes, 
979. 

Where  the  will  dispensed  with  an  execu- 
tor's hand,  the  limitation  provided  for  by 
G.  C,  S  10746,  began  to  run  from  the  date 
of  the  executor's  qualification  aa  such:  Jones 
V.  Jonea,  41  O.  S.  417.  IV  Longsdorfs 
Notes,  70. 

The  two  years'  statute  of  limitations  be- 
gins to  run  against  an  account  against  an 
estate,  paid  by  the  executrix,  from  the  date 
of  allowance  and  confirmation,  and  not  from 
notice  of  appointment:  In  re  Glenn,  3  O.  0. 
C.  (N.S.)  608,  13  O.  C.  D.  397. 

A  judgment  lien  on  a  debtor's  lands  at  the 
time  of  his  death  remains  after  his  death, 
and  execution  need  not  issue  to  preserve  the 
lien.  Pleading  tlie  lien  by  the  judgment 
creditor  in  an  action  brought  by  the  per- 
sonal representative  to  sell  the  land  for  the 
payment  of  debts,  is  not  the  commencement 
of  an  action  within  the  purview  of  G.  C, 
1 10746,  and  need  not  be  filed  within  the  time 
therein  provided:  Ambrose  v.  Byrne,  01  O.  8. 
146.  IV  LongsdorTs  Notes,  803. 

When  a  debt  becomes  due  at  the  debtor's 
death,  if  the  next  of  kin  do  not  take  out  ad- 
ministration, the  creditor  must  do  so  within 
a  reasonable  time.  G.  C,  1  10746  b^ins  to 
run  from  the  time  the  creditor  should  have 
had  the  administrator  appointed;  Hoiles  T. 


Riddle,  4  O.  C.  C.  (N.S.)  449,  16  O.  C.  D. 
363. 

The  statute  of  limitations  against  claims 
for  expenses  of  last  sickness  begins  to  run 
from  the  date  of  account,  but  against  funeral 
expenses  not  until  after  the  appointment  of 
an  administrator,  there  being  so  person  to 
sue  or  be  sued  during  the  interval  between 
the  death  of  the  deceased  and  the  appoint- 
moit  of  his  personal  representative:  In  re 
MUler,  12  O.  D.  (N.P.)  662. 

Where,  under  decrees  of  foreclosure,  an 
executor  sold  lands  for  more  than  was  due, 
paid  nothing  on  the  decrees,  but  paid  out 
and  distribnted  the  entire  estate  to  others, 
such  act  was  a  fraud  upon  the  holder  of  the 
decrees,  and  the  statute  of  limitations  eonld 
begin  to  run  in  his  favor  until  the  creditor 
had  notice  of  the  act:  Bank  v.  Jfe/ntire,  40 
0.  S.  628,  IV  Longsdorfs  Notes,  41. 

In  the  case  of  a  claim  for  unpaid  stock 
subscriptions  against  the  estate  of  a  decedent, 
the  statute  begins  to  run  from  the  appoint- 
ment of  a  receiver  or  other  act  of  insolvency 
on  the  part  of  the  corporation :  Roebling  Sons 
Co.  V.  Coal  d  Iron  Co.,  4  O.  N.  P.  (N.S.)  113, 
17  O.  D.  (N.P.)  9. 

An  administrator's  part  payment  or  ac< 
knowledgment,  if  the  claim  is  not  already 
barred,  will  take  the  residue  out  of  the  stat- 
ute as  to  personal  assets,  so  that  time  will 
run  only  from  them:  Niemcewicz  v.  Bartlett, 
13  0.  271,  I  Longsdorf's  Notes,  641. 

An  administrator  has  no  power  to  revive 
a  debt  once  extinct  by  limitation:  Drouil- 
liard  V.  Wilson,  1  Dee.  Rep.  665,  10  W.  L.  J. 
385.   See  also  Ijmitatioit. 

{bhh)    Claim  AUowed. 

A  petition  against  an  administrator  must 
show  the  lapse  of  eighteen  months,  or  that 
the  case  is  within  one  of  the  exceptions  of 
G.  C,  S  10740,  else  it  is  demurrable;  Fom- 
merle  v.  Kramer,  12  O.  S.  252,  II  Longsdorfs 
Notes,  S60;  Levi  v.  Buchanan,  13  Dec.  Rep. 
819,  2  C.  S,  C.  R.  144;  Rhodes  v.  Doggttt, 
2  Dec.  Rep.  451,  3  W.  L.  M.  134;  Green  T. 
Vlyatt,  2  Dec.  Rep.  427,  3  W.  L.  M.  44;  Pep- 
per V.  Sidwell,  36  O.  S.  454,  III  Longsdorfs 
Notes,  869. 

A  foreclosure  of  a  mortgage  shows  itself 
to  be  within  the  exception  that  the  Insol- 
vency of  the  estate  would  not  affect  it,  and 
so  far  is  well  brought,  but  heirs  and  devisees 
are  necessary  parties :  Orren  Y,  Ulyatt,  2  Dec 
Rep.  427,  3  W.  L.  M.  44. 

A  creditor  of  the  estate  of  a  deceased  per* 
son,  whose  claim  has  been  duly  allowed  by 
the  administrator,  may  prosecute  an  action 
thereon  sgainst  the  estate  after  the  expira- 
tion of  eighteen  months  from  the  date  of  the 
administrator's  bond,  and  such  further  time 
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M  may  be  granted  by  the  court  for  the  col- 
lection of  the  aasets  of  the  estate:  TKotnaa 
T.  Chamberlain,  39  O.  8.  112,  HI  Longfldorft 
Notes.  1011. 

If  the  petition  does  not  show  the  lapse  of 
time  necessary  to  the  maintenance  of  the 
action,  it  is  defective  and  may  be  demurred 
to  by  tite  administratoix,  as  not  stating  facta 
sufficient  to  constitute  a  cause  of  action 
againat  her:  Hammerle  t.  Kramer,  12  O.  8. 
262,  n  Longsdorfs  Motes,  660;  Levi  T. 
Buchanan  d  Co^  13  Dec  Bep.  819,  2  C.  8.  C. 
R.  144;  Pepper  T.  8idu>elh  36  O.  8.  454,  lU 
Longsdorfs  Notes,  869. 

The  bringing  of  suit  in  aid  of  execution 
against  an  administrator  before  tiie  expira- 
tion of  eighteen  months,  which  rait  was  dis- 
missed as  premature,  is  not  a  bar  against 
an  adjudication  of  the  same  issnes  betwen 
the  same  parties,  subsequent  to  the  expirar 
tion  of  fhe  eighteen  months,  no  farther  time 
hvring  been  allowed  by  court  for  the  collection 
of  the  assets:  Lmier  T.  fimif  A,  1  0.  0.  a  (N. 
6.)  121.  14  O.  a  D,  47  [afflnned,  withont 
opinion,  Bnwt\  T.  Loner,  65  0.  S.  563]. 

If  the  claim  has  been  allowed,  no  rait  to 
oompel  its  allowance  lies,  nor  any  suit  until 
expiration  of  the  time  fixed  by  G.  a,  1 10740: 
Smock  T.  Bouse,  12  O.  O.  O.  46,  6  O.  C.  D. 
283. 

O.  C,  1  10737,  was  cited  as  recognizing 
that  an  executor  should  have  at  least  one 
year  in  which  to  collect  assets  and  to  ascer- 
tain the  condition  of  the  estate:  Gray  T.  Case 
School,  62  O.  S.  1,  IV  Longsdorfs  Notes,  821. 

The  word  "suit"  as  used  in  G.  C.,  }  10740, 
is  synonymous  with  the  word  "action":  Ken- 
nedy T.  Thompaont  3  O.  C.  a  446,  2  O.  0.  D, 
264. 

An  administrator  can  not  be  sued  within 
ei^teen  months  after  his  appointment  unless 
there  was  presentation  of  the  claim  to  him 
for  allowance:  Keencm  T.  Baaton,  13  O.  41,  I 
Longsdorfs  Notes,  622. 

Setting  up  a  judgment  lien  by  cross  peti- 
tion in  a  proceeding  to  sell  real  estate  to  pay 
debts  is  not  commencing  an  action  witiiin 
G.  C,  8  10746,  which  requires  actions  against 
executors  to  be  begun  within  two  years:  Am- 
brose T.  Byrne,  61  O.  S.  146,  IV  Longsdorfs 
Notes.  803. 

Claims  against  an  estate  are  not  with- 
drawn from  the  operation  of  G.  C.  1 10746, 
the  allowance  of  further  time  to  the  exec- 
utor or  administrator:  Qilbert  v.  Little,  2 
O.  S.  166, 1  Longsdorfs  Notes.  1036. 

Ifon^  arising  fr<mi  the  sale  of  land  pos- 
sessed by  the  decedent  at  the  time  of  his 
death  and  sold  for  the  payment  of  debts,  and 
mon^  reedved  by  the  administrator  from 
the  goardian  of  tiie  heirs  of  the  deceased, 
under  an  arrangement  made  to  save  thdr 
lands  from  sale,  are  not  new  assets  within 


the  meaning  of  Q.  C,  1  10747,  and  will  not 
extend  the  limitation  within  which  creditors 
are  required  to  sne:  Favorite  T.  AooAer,  17 
O.  8.  548.  II  Longsdorfs  Notes,  849. 

G.  C,  1  10747,  does  not  apply  to  a  ease 
where  the  evidence  as  to  the  existence  of 
ddits  is  unsatisfactory,  and  leaves  a  doubt 
as  to  whether  or  not  there  were  any,  and 
the  purchaser  has  been  in  possession  for  fifty 
years,  so  that  his  title  will  be  held  good  as 
against  the  heirs  and  those  claiming  under 
him:  Smith  v.  Mclntyre,  95  Fed.  685.  37 
C.  C.  A.  177,  13  O.  F.  D.  14. 

Where  the  debt  of  a  creditor  has  i>een  al- 
lowed, and  the  executor  or  administrator 
has  funds  in  his  hands  applicable  to  its  pi^- 
men^  if  the  estate  is  solvent  the  ereditw  is 
entitled  to  its  payment  within  the  dghteen 
months  from  tiie  date  of  the  administration 
bond.  After  that  tim^  he  may  sue  on  tba 
bond,  and  recover  even  though  further  time 
is  given  to  collect  the  remaining  aasetot 
Greer  V.  State,  8  O.  8.  574,  I  Longsdorfs 
Notes,  1086. 

G.  a,  i  10753,  as  weU  as  S  10746,  are  mOt- 
ject  not  only  to  the  exceptions  contained  in 
O.  C,  S 10763,  but  slso  to  such  as  must 
neceasari^  be  implied  in  order  to  give  effect 
to  otiier  sections  of  the  administration  stat- 
utes: Bioher  v.  Darby,  17  O.  D.  (NJ».)  780, 
5  O.  L.  S.  102  taffinned,  Glenn  v.  Bioher,  11 
0.  C.  C.  (N.S.)  05,  20  O.  C.  D.  821;  affirmed, 
without  opinion,  Glenn  T.  Eieher,  81  O.  8. 
553]. 

{ooo)    Claim  Rejected. 

Claims  allowed  by  the  administrator  but 
later  disallowed  by  the  administrator  de 
bonia  non,  may  be  sued  on,  under  G.  C, 
i  10725,  within  six  months  after  their  re- 
jection: Eicher  v.  Darby,  17  0.  D.  {N.P.) 
780,  5  O.  L.  R  102. 

The  provision  of  G.  C,  S  10746.  to  the 
effect  that  an  administrator  who  has  given 
due  notice  of  his  appointment  can  not  be  held 
to  answer  the  suit  of  a  creditor  unless  it 
be  commenced  within  two  years  from  the  time 
of  his  giving  bond,  applies  to  a  case  where 
the  claim,  if  owing,  was  due  at  the  death  of 
the  decedent,  and  has  not  been  allowed  by 
the  administrator,  but  has  been  rejected;  and 
a  suit  upon  such  claim  will  be  defeated  by 
a  plea  of  the  two  years'  statute  of  limita- 
tions if  not  commenced  within  two  years 
from  the  giving  of  such  bond  although  it 
may  have  been  commenced  within  six  months 
after  the  rejection  of  such  claim,  and  al- 
though the  claim  was  presented  to  the  admin- 
istrator within  the  period  of  two  years  fnun 
the  time  of  his  giving  bond:  Earrit  T.  <yOon- 
neU,  86  O.  8.  136  [distinguishing  SpeiM  T. 
Fhiaipa,  78  O.  8.  194,  IV  Longsdorfs  Notca, 
1039. 
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Suit  on  a  claim  duly  allowed  and  later 
rejected  at  instance  of  creditor,  may  be 
brou^t  within  eix  months  after  notice  of 
such  rejection,  notwithstanding  that,  deduct- 
ing the  time  intervening  between  such  al- 
lowance and  such  rejection,  more  than  six 
years  have  elapsed  after  the  accruing  of  the 
cause  of  action :  Speidel  v.  Phillips,  78  0.  S. 
194,  IV  Longsdorf's  Notes,  1039  [distinguish- 
ing Thomas  v.  Chamberlain,  39  O.  S.  112,  III 
Longsdorf's  Notes,  lOlI]. 

Rejection  of  the  claim,  or  some  reason  for 
suing  on  it,  is  necessary  before  any  action 
will  lie  on  it,  notwithstanding  G.  C.  S  10746: 
ragm-  v.  (?reit*,  1  O.  0.  C.  581, 1  0. 0.  D.  296. 

Where  a  claim  is  rejected  by  an  adminis- 
trator or  cEecutor,  suit  must  be  brought 
within  six  months  to  recover  a  judgment 
upon  the  claim,  which  is  to  be  satisfied  out 
of  the  assets  of  the  deceased  in  the  hands  of 
the  personal  representative:  Louderman  T. 
Judy,  2  O.  C.  0.  351,  1  O.  C.  D.  526  [reversed, 
Judy  T.  Louderman,  48  O.  S.  66S,  IV  Longs- 
dorf's Notes,  430. 

It  is  error  to  render  judgment  against  the 
estate  upon  a  claim  due  and  disallowed  more 
than  six  months  prior  to  the  commencement 
of  the  action;  the  failure  of  the  executor  to 
plead  the  statute  in  bar  does  not  give  a  right 
to  such  judgment:  Pollock  T.  Pollock,  2  0. 
C.  C.  140,  1  0.  C.  D.  408. 

Where  no  action  was  commenced  for  nine 
months  and  ten  days  after  disallowance  of 
a  claim  by  an  administrator  de.  bonis  non, 
the  claim  was  barred:  Crouae  T.  Frybarger, 
22  O.  C.  C.  315,  12  O.  C.  D.  254. 

Where  suit  is  brought  against  an  adminis- 
trator within  eighteen  months  of  his  appoint- 
ment, it  must  appear  that  the  claim  has  been 
disputed  or  rejected:  Morgan  T.  Bartlette, 
3  O.  C.  C.  431,  2  O.  C.  D.  234. 

Where  by  a  clerical  error  the  amount  of 
a  note,  which  had  the  payments  endorsed  on 
it,  was  understated,  and  the  whole  claim  was 
rejected,  the  claimant  was  allowed  to  sue 
for  the  full  amount  due  on  the  note;  Morgan 
V.  Bartlette,  3  0.  C.  C.  431,  2  O.  O.  D.  234. 

If  one  administrator  allows  a  claim  and 
his  successor  disallows  it,  the  period  of  limi- 
tation runs  only  from  the  rejection:  Steivart 
V.  McLaughlin,  47  O.  S.  555,  IV  Longsdorf's 
Notes,  394;  Bray  v.  Darby,  82  0.  S.  47. 

G.  C,  §  10725  must  be  construed  with 
G.  C,  §  10722,  so  as  to  contain  the  words 
"or  be  forever  barred  from  maintaining  an 
action  thereon":  Crouae  v.  Frybarger,  22  0. 
G.  C.  316,  12  O.  C.  D.  254. 

Where  facts  and  dates  relative  to  presenta- 
tion and  rejection  are  fully  set  out  in  the 
petition  or  answer,  an  answer  averring  that 
"the  right  of  recovery  has  long  since  been 
barred"  is  sufficient;  the  statute  need  not  be 


pleaded  specifleally:  Crousc  T.  Pryhargeri  22 
O.  0.  C.  315,  12  O.  C  D,  864. 

Where  no  bond  has  been  required,  the  limi- 
tation of  eighteen  months  b^ins  to  run  from 
the  date  of  executor's  appointment  as  such: 
Detaplane  v.  Smith,  38  O.  S.  413,  III  Longa- 
dorfa  Notes,  870. 

(hb)    Latest  Time, 
(ooa)    What  Time  Be^ns  to  Run. 

A  claim  once  allowed  but  subsequently  re- 
jected, the  four  years'  limitation  (Q.  C, 
§  10746)  runs  only  from  the  rejection:  Steto- 
art  V.  McLaughlin,  47  O.  S.  555,  IV  Longs- 
dorf's Notes,  394. 

Where  no  bond  has  been  required  of  the 
executor  the  eighteen  months  provided  by 
G.  C,  S  10740,  begin  to  run  from  the  date  of 
the  executor's  qualification:  Jones  v.  Jones, 
41  O.  S.  417,  IV  Longsdorf's  Notes,  70. 

Under  an  act  limiting  suits  to  four  years 
from  the  time  of  giving  bond,  an  executor, 
who  is  not  required  to  give  bond,  can  be 
sued  only  within  four  years  of  his  appoint- 
ment if  he  published  the  statutory  notice 
thereof:  Detaplane  v.  Smith,  38  O.  S.  413, 
III  Longsdorf's  Notes,  979;  Jones  V.  Jones, 
41  O.  S.  417,  IV  Longsdorf's  Notes,  70. 

Where  a  creditor  exhibits  an  authenticated 
claim  to  the  personal  representative  of  an 
estate,  with  the  avowed  purpose  of  having 
it  allowed  as  a  valid  claim  against  the  es- 
tate of  such  deceased  person,  and  the  per- 
sonal representative  thereupon  distinctly  re- 
fuses to  allow  it,  and  tells  the  creditor  to 
consider  the  claim  rejected,  such  claim  is 
actually  rejected,  and  the  six  months  limi- 
tation begins  to  run  from  aueh  rejection: 
Bturter  T.  Taggart,  14  0.  S.  122,  II  Longs- 
dorf's Notes,  640. 

Time  b^ins  to  run  on  givii^  bond  and 
publishing  notice,  except  when  assets  subse- 
quently come  to  the  executor's  hands,  or  the 
cause  of  action  accrues  afterwards:  Gilbert 
V.  Little,  2  O.  S.  156,  I  Longsdorfs  Notes, 
1036. 

Where  a  claim  presented  by  a  creditor  to 
the  executor  or  administrator  of  an  estate 
is  accepted  and  allowed  by  such  executor  or 
administrator  as  a  valid  claim  against  the 
estate  which  he  represents,  but  is  subse- 
quently disallowed  and  rejected  by  the  suc- 
cessor of  the  executor  or  administrator  who 
allowed  it,  the  four  years'  statute  of  limita- 
tion provided  by  G.  C,  S  10746,  begins  to 
run  only  from  the  time  of  the  rejection  of 
said  claim:  Bray  v.  Darby,  82  O.  S.  47  [ap- 
proving and  following  Stewart  v.  McLaugh- 
lin, 47  O.  S.  555,  IV  Longsdorf's  Notes,  394], 

Where  notice  of  appointment  as  adminis- 
trator is  duly  given  by  publication  within 
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three  monthB  after  the  giving  of  bond,  al- 
though proof  of  such  publication  is  not  filed 
in  the  probate  court  until  after  the  expira- 
tion of  a  year  from  the  giving  of  the  bond, 
the  two  years'  limitation  within  which  ac- 
tions may  be  brought  will  begin  to  run  from 
the  date  of  the  giving  of  the  bond :  Ardrey  T. 
Shell,  77  O.  S.  218,  IV  Longsdorf's  Notes, 
1082. 

The  statute  of  limitations  (G.  0.,  S|  11220, 
11222),  does  not  hegin  to  run  against  a  debt 
based  upon  a  contract  not  in  writing  which 
becomes  due  by  reason  of  the  decease  of  tiie 
debtor,  until  the  appointment  Of  an  admin- 
istrator or  «ceentor  on  the  estate  of  sneh 
debtor,  and  due  notice  thereof:  Voiles  T. 
Riddle,  74  O.  S.  173,  IV  Longsdorfs  Notes, 
1008. 

G.  C,  S  10746,  the  four  years'  statute  of 
limitation  applicable  to  executors  and  ad- 
ministrators, begins  to  run  from  the  time  of 
the  qualification  of  such  officers,  not  from  the 
rejection  or  disallowance  of  the  claim  upon 
requisition  under  G.  C,  8  10724.  The  former 
section  is  not  applicable  to  cases  where  the 
claims  are  rejected;  in  such  case  the  latter 
section  is  applicable:  Crowe  v.  Frybarger, 
22  O.  C.  C.  315,  12  O.  C.  D.  254  [dis- 
tinguishing Stetcart  v.  McLaughlin,  47  O.  8, 
655,  IV  Longsdorf's  Notes,  394]. 

A  proceeding  for  the  allowance  of  a  claim 
of  a  son  against  his  mother's  estate,  he  being 
the  executor  of  the  estate,  brought  under 
G.  C,  1 10728,  is  barred  unless  brought 
within  six  years  from  his  appointment  and 
qualification  as  such  executor:  In  re  Ward, 
21  O.  C.  C.  753,  12  O.  C,  D,  44. 

Such  proceeding  although  brou^t  by  the 
executor  of  the  estate  for  the  allowance  of  a 
claim  of  his  own  against  the  estate,  is  gov- 
erned by  G.  C,  i  10746,  which  provides  as  to 
the  time  of  bringing  action  after  notice  of 
appointment  has  been  made:  In  re  Ward, 
21  O.  C.  C.  753,  12  O.  C.  D.  44. 

In  such  case  such  statute  will  apply  al- 
though the  executor  has  failed  to  give  the 
notice  of  his  appointment  as  provided  by 
statute.  The  purpose  of  the  provision  is 
to  notify  outside  creditors  and  the  world  in 
general  of  such  facts,  and  not  for  the  benefit 
of  the  executor:  In  re  Ward,  21  O.  0.  C.  763, 
12  O.  C.  D.  44. 

The  two  years*  statute  of  limitations  begins 
to  run  against  an  account  against  an  estate, 
paid  by  the  executrix,  from  the  date  of  al- 
lowance and  confirmation  and  not  from  no- 
tice of  appointment:  In  re  Olenn,  3  0.  0.  C. 
(N.S.)  608, 13  O.  a  D.  397. 

By  G.  C,  1 10722,  a  creditor  must  com- 
mence suit  within  six  months  after  his  claim 
is  rejected,  or  it  will  be  barred.  This  is  not 
a  special  proceeding  but  a  civil  action:  JTen- 


nedy  v.  Thompson,  8  O.  C.  0.  446,  2  O.  0.  D. 

254. 

When  a  debt  becomes  due  at  the  death  of 
a  debtor,  upon  failure  of  next  of  kin  to  have 
administration  taken  out  upon  the  estate, 
it  is  the  duty  of  the  creditor,  in  order  to  save 
his  claim  from  the  bar  of  the  statute,  to  have 
letters  issued  in  a  reasonable  time  from  the 
decedent's  death,  as  the  statute  b^ins  to 
run  from  the  time  the  creditor  should  have 
had  the  administrator  appointed,  and  not 
from  the  time  he  did  have  letters  issued. 
What  is  a  reasonable  time  depends  upon  the 
circumstances  of  each  particular  case:  Boilea 
T.  Riddle,  4  O.  C.  G.  (N.S.)  449,  16  O.  O.  D. 
363. 

A  claim  which  accrued  against  a  deoedent 
in  his  lifetime  is  barred  within  the  statutory 
period  after  his  death  (See  G.  C,  S  10746) ; 
and  such  bar  applies  even  if  notice  of  the  ap- 
pointment of  the  administrator  is  not  given 
if  the  creditors  have  actual  notice  of  such 
appointment:  Bray  V.  Darby,  20  O.  C.  D.  683 
[reversed,  with  opinion.  Bray  T.  Darby,  82 
O.  S.  47]. 

The  statute  of  limitations  against  claims 
for  expenses  of  last  sickness  b^ins  to  run 
from  the  date  of  account,  but  against  funeral 
expenses  not  until  after  the  appointment  of 
an  administrator,  there  being  no  person  to 
sue  or  to  be  sued  during  the  interval  between 
the  death  of  the  deceased  and  the  appoint- 
ment of  his  personal  representative:  In  re 
Miller,  12  0.  D.  (N.P.)  562. 

The  right  to  a  citation  against  an  adminis- 
trator is  not  barred  until  ten  years  from  the 
hearing  of  his  last  account,  and  not  from  its 
filing,  because  no  citation  can  issue  between 
the  filing  and  hearing:  Oilbcrt  v.  Marsh,  4 
0.  N.  P.  338,  7  O.  D.  (N.P.)  280. 

(bbb)    Claim  AUowed. 

Allowance  of  the  claim  by  the  administra- 
tor stops  tlie  running  of  the  statute  of  limi- 
tations against  the  claim,  as  between  the 
creditor  and  the  estate:  Taylor  v.  Thorn, 
29  O.  8.  569,  III  Longsdorf's  Notes,  499; 
Thomas  v.  Chamberlain,  39  0.  S.  112,  III 
Longsdorf's  Notes,  1011. 

Allowance  of  the  claim  will  not  prevent 
action  after  the  eighteen  months,  or  such  fur- 
ther time  as  may  be  granted  to  collect  as- 
sets, have  expired.  The  remedy  on  the  bond 
under  G.  C,  S  10869  is  not  exclusive:  Thomaa 
V.  Chamberlain,  30  O.  S.  112,  III  Longsdorf's 
Notes,  1011. 

A  claim  on  a  promissory  note  against  an 
estate  of  a  deceased  person  is  not  barred  by 
G.  C.,  1 11221,  providing  a  limitation  of 
fifteen  years  upon  written  contracts,  where 
it  has  been  allowed  by  an  administrator  4e 
bonis  non,  before  the  fifteen  years  had  ex- 
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pired:  Croute  V.  Fryharger,  22  O.  O.  O.  516, 
12  O.  C.  D.  264. 

(ccc)    Claim  Rejected. 

The  provision  of  G.  C,  S  10746,  to  the 
effect  that  an  administrator  who  has  given 
due  notice  of  bis  appointment  can  not  be  held 
to  anflwer  the  suit  of  a  creditor  unless  it  be 
commenced  within  two  years  from  the  time 
of  his  giving  bond,  applies  to  a  case  where 
the  claim,  if  owing,  was  due  at  the  death  of 
the  decedent,  and  has  not  been  allowed  hy 
the  administrator  but  has  been  rejected;  and 
A  suit  upon  such  claim  will  be  defeated  by 
a  plea  of  the  two  years  statute  of  limitations 
if  not  commenced  within  two  years  from 
the  giving  of  such  bond  lUthougfa  it  may  have 
been  commenced  within  six  numtha  after  the 
rejection  of  such  claim,  and  although  the 
claim  was  presented  to  the  administrator 
within  the  period  of  two  years  fnnn  the  time 
of  his  giving  bond:  Sarria  y.  (yOotmeU,  86 
O.  S.  136  [8peidel  v.  PhiUiju,  78  0.  S.  194, 
IV  Longsdorf's  Notes,  1039,  distinguished]. 

Suit  upon  a  claim  founded  upon  a  con- 
tract not  in  writing,  against  the  estate  of  a 
dee«wed  person,  which  claim  has  been  duly 
presented  for  allowance  to  the  administrator, 
and  duly  allowed  by  him,  and  subsequently, 
at  the  instance  of  an  heir  or  creditor,  dis- 
allowed and  rejected,  may,  by  force  of  O.  C, 
i  10726,  be  brought  within  six  months  after 
notice  of  such  rejection,  notwithstanding  tlwt, 
deducting  the  time  intervening  between  such 
allowance  and  rejection,  more  than  six  years 
have  elapsed  atter  the  accruing  of  the  cause 
of  action:  Speidel  v.  Phillips,  78  O.  S.  194, 
rV  Longsdorf's  Notes,  1039  [distinguishing 
Thomas  v.  Ohamberlain,  39  O.  S.  112,  III 
Longsdorfs  Notes,  1011]. 

The  statute  limiting  the  right  of  action  to 
six  months  after  the  claim  is  rejected,  does 
not  apply  to  a  case  where  the  claim  U  al- 
lowed  upon  presentation,  and  afterwards  dis- 
puted, but  only  to  cases  where  it  is  disputed 
or  rejected  upon  presentation  for  allowance: 
Thomas  y.  Chamberlain,  39  O.  S.  112,  III 
Longsdorf's  Notes,  1011  [distinguished,  8pei- 
Oel  V.  Phillips,  78  0.  S.  194,  IV  Longsdorfs 
Notes,  1039] ;  Bray  v.  Darhy,  82  O.  S.  47. 

The  act  (now  G.  C,  S  10746)  that  no  cause 
of  action  against  an  executor  shall  be  barred 
until  a  year  after  its  accrual  having  been 
passed  as  an  amendment  to  the  act  (now 
G.  C,  f  10722)  requiring  actions  on  rejected 
claims  to  be  brought  within  six  months,  modi- 
fled  it,  and  the  creditor  had  the  full  year  on 
a  rejected  claim  from  the  time  it  was  due: 
McKent  r.  Kwi,  2  Dec  Sep.  870,  2  W.  L.  M. 
640. 

A  judgment  against  the  administrator  can 
be  sued  on  more  than  six  months  after  its 


rejection,  for  the  presentation  of  it  for  al- 
lowance was  not  necessary :  Williams  y.  Brad- 
ley,  6  O.  C.  C.  114,  3  O.  C.  D.  58. 

The  requirement  to  sue  on  a  rejected  claim 
within  six  months  (G.  C,  1  10722)  is  con- 
trolled by  G.  C,  S  11233,  allowing  a  new 
action  within  a  year  if  an  action  fail  other- 
wise than  on  the  merits.  If  the  first  suit 
is  in  the  U.  S.  courts  for  a  partnership  ac- 
counting, and  is  dismiased  because  the  rem- 
edy at  law  ia  adequate,  and  the  second  suit 
in  the  common  pleas  is  for  a  balance  due 
after  closing  up  the  firm's  accounts,  the  suits 
are  substantially  the  same,  and  tiie  second 
one  brought  within  a  year  of  the  dismissal 
of  the  first  is  in  time:  Burgoyne  v.  Moore,  12 
0.  C.  C.  31,  6  O.  C.  D.  622  [afSrmed,  without 
opinion,  Burgoyne  y.  Moore,  61  0.  S.  026). 

An  unequivocal  rejection  is  sufficient  to  bar 
the  claim  unless  sued  on  within  six  months: 
Barter  v.  Taggart,  14  0.  S.  122,  11  Longs- 
dorf's Notes,  640. 


(ddd)   Disallowance  of  Claim  Once  Allowed. 

Where  claims  against  the  estate  of  a  de- 
cedent were  allowed  in  due  course  by  the 
administrator,  but  were  subsequoitly  disal- 
lowed by  the  administrator  de  bants  no«>  a 
suit  for  the  allowance  of  such  claims  can 
be  maintained  if  brought  under  O.  C.,  g  10724 
within  six  months  after  their  rejection: 
Eicher  y.  Darby,  17  0.  D.  {N.P.)  780,  6  O, 
L.  R.  102  [affirmed,  Glenn  V.  Eich^,  11  O. 
C.  C.  {N.S.)  96,  20  0.  a  D.  821^  affirmed, 
without  opinion,  Glenn  T.  EkOier,  81  O.  S. 
553]. 

No  suit  by  holders  of  claims  which  have 
been  allowed  is  necessary  to  preserve  thdr 
ri^t  to  participate  in  the  assets  of  the  es- 
tate, and  O.  C,  1  10746  is  not  applicable  to 
a  claim  which  has  been  allowed,  imtil  it  has 
been  reconsidered  and  disallowed:  Eicher  T. 
Darby,  17  0.  D.  (N.P.)  780,  5  O.  L.  R.  102 
[affirmed,  Glenn  y.  ftoAer,  11  0.  a  C.  (N.8.) 
95,  20  O.  C.  D.  821]. 

Where  a  claim  against  an  estate  is  allowed 
by  the  administrator  after  it  had  been  barred 
by  G.  C,  S  10746,  and  afterwards  disallowed 
by  the  administrator,  such  allowance  is  a 
nullity,  and  the  four  years'  limitation  pro- 
vided by  said  section  having  already  run  can 
not  be  revived  to  run  again  from  the  time 
of  such  disallowance:  Crouse  v.  Frybarger, 
22  O.  C.  C.  315,  12  O.  0.  D.  254. 

Where  after  a  claim  against  an  estate  has 
been  disallowed  by  the  administrator  de  bonis 
non,  no  action  was  commenced  thereon  for 
nine  months  and  ten  days  after  such  disal- 
lowance, the  claim  Is  barred  by  O.  O., 
{  10724:  Grouse  y.  Fryharger,  22  0.  C.  C. 
316,  12  O.  G.  D.  254. 
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Exteulon  of  Time. 

Mon^  arising  from  the  sale  of  land  poa- 
sessed  by  the  decedent  at  the  time  of  his 
death,  and  acid  for  the  payment  of  debts,  and 
money  received  by  the  administrator  from 
the  guardian  of  the  heirs  of  the  intestate, 
under  an  arrangement  made  to  save  their 
lands  from  sale,  are  not  new  assets  within 
the  meaning  of  {  104  of  the  administration 
law,  and  will  not  extend  the  four  years  limi- 
tation within  which  creditors  are  required  to 
Bue:  Favorite  v.  Booker,  17  O.  8.  548,  II 
Longsdorfs  Kotea,  849. 

O.  C,  S  10740,  bars  actions  against  an 
executor  of  solvent  estates  on  claims  due 
within  two  years  in  which  judgments 
are  to  be  levied  on  assets  of  the  estate 
coming  into  his  hands  during  the  two  years. 
It  does  not  bar  actions  against  him,  judg- 
ments in  which  are  to  be  levied  on  new 
assets  coming  into  his  liands  after  the  expira- 
tlmn  of  two  years:  8m^h  t.  Melntfpv,  13 
O.  F.  D.  14,  37  C.  C.  A.  177,  97  Fed.  686. 

The  proceeds  of  decedent's  land  sold  to  pay 
debtE  and  rents  in  the  administrator's  hands 
recdved  from  a  gaardian  of  the  heirs  to 
save  their  land  from  sal^  are  not  new  as- 
sets which  will  extend  the  four  yeuv'  limi- 
tation for  suing  admiDistrators:  Favorite  v. 
Booker,  17  O.  a  548,  U  Longsdorfs  Notes, 
849. 

Allowing  further  time  to  setUe  the  estate 
does  not  prolong  the  four  years'  limitation 
for  Buita:  Gilbert  y.  Little,  2  O.  S.  156,  I 
Lragsdorfs  Notes,  1038. 

Where  the  appointment  of  an  administrator 
is  revoked  by  the  probate  court,  but  on 
appeal  the  administrator  is  restored  to  bis 
office  and  duties,  the  period  during  which  he 
was  suspended  from  his  office  is  to  be 
deducted  in  fixing  the  two  years'  limitation 
for  the  bringing  of  an  action  against  him 
as  such  administratw:  Badger  v.  Orr,  1 
O.  C.  C.  A.  49. 

Ifff)    Form  and  Construction  of  Statute. 

Our  statute  forbidding  suit  by  a  creditor 
against  an  administrator  after  four  years 
from  tiie  time  of  giving  bond  is  a  transcript 
of  the  Massachusetts  section:  Favorite  v. 
Booher,  17  O.  S.  648,  II  Longsdorfs  Notes, 
849. 

Creditor  here  is  a  generic  term,  including 
all  who  have  rights  of  action  against  the 
decedent;  Favorite  v.  Booher,  17  0.  S.  548, 
n  Longsdorfs  Notes,  849. 

G.  C,  1  10724  and  the  preceding  %  10722, 
providing  as  to  suits  on  claims  rejected  by  an 
administrator  being  in  pari  materia  should 
be  read  together  and  receive  the  same  con- 
struction; and  1 10724  should  be  construed  as 
if  it  contained  the  words  "or  be  forever  bar- 


red from  maintaining  an  action  thereon": 
Orouse  T.  Fryharger,  22  O.  C.  a  815,  12  0. 
C.  D.  264. 

The  purpose  of  G.  C,  1 10746,  providing 
that  suits  against  executors  or  administra* 
tors  shall  be  barred,  unless  commenced  within 
four  (now  two)  years  from  the  time  of  their 
qualifications  as  such  and  of  statutes  of  this 
character  is  to  fix  the  status  of  the  estate 
and  property  of  decedents  so  that  persons 
may  buy  it  and  deal  with  it  freely  and  safely, 
and  after  claims  are  barred  under  such  stat- 
utes, it  should  not  be  possible  to  review  or 
revive  them  so  as  to  sweep  away  property 
of  others  acquired  from  the  heirs  or  estate: 
Crovae  v.  Fryharger,  22  O.  C.  C.  316,  12  0. 
C.  D.  254. 

An  action  was  commenced  against  D  in 
1879.  October,  1896,  D  died,  and,  within  a 
few  days  an  executor  was  duly  appointed  and 
qualified.  Without  reviving  the  action  or 
making  the  executor  a  party,  judgment  was 
rendered  against  D  in  May,  1S99.  In  1900 
suit  was  brought  thereon  against  said  execu- 
tor to  recover  the  amount  of  such  judgment. 
At  the  time  the  action  was  commenced 
against  D,  and  until  April  8,  1808,  the  time 
within  which  an  action  could  be  brought 
against  an  executor  (with  certain  exceptions) 
was  limited  by  G.  C,  5  10746,  to  four  years. 
April  8,  1898,  said  section  was  amended  by 
limiting  the  time  for  commencing  such  action 
to  two  years.  It  was  held  that  the  action 
against  the  executor  is  governed  by  the  limi- 
tation in  said  section  as  it  existed  prior  to 
the  amendment;  Be-^tt  t,  DieM,  12  O.  D. 
(N.P.)  816;  Beviti  T.  DteM,  12  O.  D.  (N. 
P.)  883, 

The  provisions  in  tbe  G.  C,  110878,  re- 
quiring suit  to  be  commenced  against  the 
heirs,  widow  and  next  of  kin  of  a  decedent 
within  one  year  after  the  Ume  when  the 
right  of  action  shall  first  accrue,  is  not 
merely  a  statute  of  limitation  relating  to 
the  remedy,  but  is  a  necessary  qualification 
of  the  right  to  maintain  such  an  action: 
Koth  T.  HtmmeE,  1  O.  C.  C.  A.  28. 

{999\    Claim  not  Filed. 

The  fact  that  the  treasurer  and  some  of 
his  iMndsmen  are  deceased,  and  no  claim  on 
account  of  interest  earned  by  public  funds 
coming  into  his  hands  was  made  to  their 
administrators  within  eighteen  months,  is 
not  a  bar  to  recovery  on  the  treasurer's  bond: 
State,  em  rel,  v.  Sehott,  9  O.  N.  P.  (N.S.) 
522,  22  O.  D.  {N.P.)  320. 

A  surviving  husband's  distributive  share 
in  his  deceased  wife's  personal  estate,  not  as- 
serted until  nineteen  years  after  said  estate 
has  been  accounted  for  and  distributed,  is 
barred  by  the  statute  of  limitations;  Lamhm 
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T.  Robinson,  10  O.  N.  P.  (N.S.)  1,  21  0,  D. 
(N.P.)  13. 

Where,  under  the  doctrine  of  subrogation, 
an  indebtedness  exists  in  favor  of  a  wife 
against  the  estate  of  her  husband,  the  limi- 
tation under  G.  C,  S  10746,  of  actions  by 
creditors  does  not  operate  as  a  bar  against 
recoTery  her  administrator  of  the  amount 
BO  due:  Gletm  T.  ftcAer,  11  0.  C  0.  {N.8.) 
06,  SO  O.  C.  D.  821  [affirming,  Bioher  T. 
Darby,  17  O.  D.  (N.P.)  780,  5  0.  L.  R.  102]. 

The  years  support  allowed  a  widow  under 
O.  C,  1 10656,  being  a  preferred  claim,  is 
within  G.  C,  1  10746,  barring  actions  against 
estates  not  brought  within  two  years  of  no- 
tice of  appointment  of  the  personal  repre- 
sentative thereof.  Accordingly  the  failure 
to  include  a  claim  for  her  year's  allowance  in 
the  inventory  of  the  estate  of  a  deceased 
widow  as  a  charge  against  her  deceased  bus- 
band's  estate  is  not  ground  for  an  exception 
against  such  inventory,  more  than  two  years 
having  elapsed  since  her  appointment  as  exec- 
utrix thereof:  In  re  Qlewn,  3  O.  C.  O.  (N.S.) 
608,  13  O.  a  D.  397. 

It  was  questioned  whether  the  four  years' 
limitation  for  suing  executors  would  not 
apply  to  an  action  against  the  administrator 
of  a  surety  on  a  guardian's  bond,  though  no 
proper  demand  was  made  for  want  of  another 
guardian,  since  the  minor  could  have  had 
another  guardian  appointed  and  a  demand 
made:  Favorite  t.  Booher,  17  O.  S.  648,  II 
Tjongsdorf's  Notes,  849. 

No  suit  is  necessary  to  prevent  the  bar 
of  the  statute  for  nonclaim  until  the  validity 
of  the  claim  is  denied:  Kemp^  v.  Buiiding 
d  Loan  Co.,  5  0.  N.  P,  (N.S.)  403,  18  O.  D. 
(N.P.)  484. 

Wliere  an  executor  is  also  devisee,  charged 
with  payment  of  a  legacy,  the  limitation 
of  actions  against  executors  and  administra- 
tors does  not  apply  to  the  l^tee's  action 
against  him:  Fuller  v.  McEwen,  17  O.  S.  288, 
II  Longsdorf's  Notes,  834. 

Where  the  same  person  is  administrator 
of  the  creditor  as  well  as  of  the  debtor  estate, 
no  formal  presentation  or  allowance  of  the 
claim  within  four  years  from  the  date  of 
the  bond  of  the  administrator  of  the  debtor 
estate  is  necessary:  Tltomas  v.  Ohamherlain, 
39  0.  8. 112,  III  LongBdorfs  Notes.  lOU. 

G.  C,  §  10746  has  no  application  to  the 
case  where  the  executor  is  also  a  devisee, 
and  accepts  a  devise  charged  by  the  will  with 
payment  of  testator's  debts.  There  the  law 
Imposes  a  personal  obligation  on  the  devisee 
to  pay  such  debts,  not  subject  to  the  above 
limitation  aa  to  time  within  which  an  ac- 
tion may  be  commenced;  Fvller  v.  MeBtoen, 
17  O.  S.  288,  II  Longsdorfs  Notes.  834. 

A  trust  is  terminated  by  the  death  of  the 
trustee,  and  the  relation  of  debtor  and  credi- 


tor thereupon  arises,  and  where  the  bene- 
ficiaries under  the  trust  neglect  to  demand  an 
accounting  by  the  representative  of  the  trus- 
tee, or  to  file  their  claims  with  him,  the  stat- 
ute of  limitations  runs  against  them  and  all 
the  restrictions  which  apply  to  the  filing  of 
claims  against  the  estate  of  a  decedent  also 
obtained  against  them:  Bobaon  T.  Bvatu,  13 
0.  N.  P.  {N.S.J  326. 

(cc)  Waiver. 

If,  within  reasonable  time  thereafter,  the 
administrator  informs  the  claimant  that  the 
claim  is  rejected,  the  six  months'  Statute  will 
then  began  to  run.  Such  rejection  may  be 
made  by  an  attorney  for  the  estate  acting 
for  the  administrator.  After  the  expiration 
of  six  months,  the  administrator  can  not, 
by  estoppel  or  in  any  other  manner,  waive 
the  statute  and  thus  bind  the  estate:  Jfftler 
V.  Eioing,  68  O.  8.  176,  IV  Longsdorf's  Notes, 
941. 

The  general  statutes  of  limitations  may  be 
waived  by  an  executor  or  an  administrator, 
but  statutes  of  limitations  with  respect  to 
actions  against  executors  or  administrators 
can  not  be  waived:  Grouse,  v.  Fryharger,  22 
0.  C.  C.  315,  12  0.  C.  D.  254. 

An  administrator  may  waive  the  bar  of 
the  statute  requiring  actions  against  him  to 
be  brought  within  four  years  {for  present 
statute  see,  G.  C,  g  10746).  It  goes  to  the 
remedy  and  not  to  the  right:  Joyce  v.  Bart, 

11  Dec.  Rep.  487.  27  Bull.  144. 

(dd)  Disability. 

The  two  years'  limitation  within  which 
actions  may  be  brought  against  an  executor 
or  administrator  under  G.  C,  §  10746,  runs 
against  a  creditor,  notwithstanding  infancy: 
Ardrey  V.  Bhell,  77  0.  S.  218,  IV  Longsdorfs 
Notes,  1032. 

G.  C,  S  10746,  applies  to  a  proceeding  for 
the  allowance  of  a  claim  of  a  son  against  his 
mother's  estate  where  he  himself  is  executor. 
And  this  is  true  even  though  the  executor  has 
failed  to  give  the  statutory  notice  of  his 
appointment:  In  re  Ward,  21  O.  0.  G.  763, 

12  O.  C.  D.  44. 

(c)    Part  jet. 

In  a  proceeding  for  the  allowance  of  a 
claim  of  an  executor  against  the  estate,  a  co- 
executor  is  not  a  necessary  party:  Douming 
T.  Douming,  3  0.  0.  0.  (N.S.)  623,  13  O. 

C.  D.  389. 

The  proceeding  provided  for  by  G.  C, 
1 10728  is  an  action  or  suit  in  beihalf  of  the 
executor,  and  so  far  as  this  proceeding  is 
concerned,  he  is  not  the  executor  of  the  cs- 
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tate:  In  re  Ward,  21  O.  C.  C.  768,  12  O. 
C.  D.  44. 

Parties  requiring  a  claim  to  be  rejected 
and  giving  bond  for  expense!  of  resisting  in, 
under  6.  C,  $  10724,  should  be  made  parties 
to  the  action  on  it,  for  tbey  must  make  the 
defense:  FuUerton  T.  i>avt<,  1  O.  C.  C.  672, 
1  O.  a  D.  320. 

The  word  "heir'*  in  G.  C,  1 10724,  may  be 
construed  to  mean  devisees  and  legatees,  and 
as  such  have  the  right  to  file  in  the  probate 
court  a  written  requisition  on  the  executor 
to  disallow  and  reject  any  claim  presented 
for  allowance;  and  such  devisees  and  legatees 
are  proper  parties  in  an  action  brought  upon 
a  claim  rejected  under  such  requisition,  and 
have  the  right  to  defend  against  such  claim : 
Todd  V.  Todd.  6  O.  C.  C.  (N.B.)  106,  17  0. 
C.  D.  224. 

G.  C,  §  10775,  must  be  strictly  construed. 
And  a  judgment  creditor  of  an  heir  or  devisee 
is  not  a  necessary  party  to  a  suit  to  pay 
debts  of  the  deceased  ancestor  or  devisor: 
Kummer  v.  Lake,  1  O.  N.  P.  (N.S.)  209,  13 
O.  D.  (N.P.)  491. 

In  this  state  an  heir  is  not  a  party  to  a 
suit  to  compel  the  allowance  of  a  claim  un- 
less the  claim  was  disallowed  upon  his  requi- 
sition: Kemper  T.  Building  <E  Loan  0.,  6  O. 
N.  P.  (N.S.)  403,  18  O.  D.  (N.P.)  484. 

A  creditor  of  an  atate  can  sue  the  admin- 
istrator to  be  admitted  to  share  its  distribu- 
tion without  first  getting  judgment  on  bis 
claim:  Qroavenor  v.  Austin,  Q  0. 103, 1  Lmigs- 
dorfa  Notes,  326. 

Foreclosure  in  the  common  pleas  without 
making  the  mortgagor's  administrator  a 
party  will  not  prevent  him  from  filing  a  pro- 
ceeding in  the  probate  court  to  sell  to  pay 
debts:  Batemm  t.  Jforrts,  4  O.  N.  P.  397, 
7  O.  D.  (N.P.)  387.   See  also  Cootijct  of 

JUBISDICnON'. 

For  the  general  discussion  of  the  subject 
of  parties,  see  Paktibs. 


(d)  Pleading. 

Presentation  and  disallowance  must  he 
averred  even  though  the  claim  is  against  a 
trust  fund,  supposed  to  be  held  separately, 
and  not  mingled  if  the  petition  fails  to  show 
affinnatively  that  it  was  so  separately  held 
and  not  mi&|^:  Milkim  T.  Charek,  1  Day- 
ton Term  Bep.  (Iddings)  82. 

In  an  action  against  an  administrator  of 
an  estate  on  an  account  allied  to  be  due 
from  bis  intestate,  it  Is  essential  to  prove  a 
preswtation  of  such  claim  to  the  administra- 
tor, and  its  rejection,  or  what  is  equivalent 
thereto,  by  him,  or  to  show  some  other  rea- 
son why  the  administrator  is  liable  to  be 
sued,  notwithstanding  the  provisions  of  G.  0., 


1 10740:  "kager  r.  Oreiss,  1  O.  C.  C.  631,  1  O. 
C.  D.  290. 

The  statute  of  limitations  may  be  pleaded 
against  a  set  off  of  the  executor:  /rwm  r. 
Garrtison,  13  Dec.  Rep.  704,  1  C.  8.  G.  R.  533. 

Where  a  claimant  begins  suit  within  six 
months  after  the  rejection  of  the  claim,  and 
after  the  expiration  of  that  period  is  non- 
suited, limitations  may  be  pleaded:  Bay- 
maker  V.  Haymaker,  4  0.  B.  272,  II  Longs- 
dorf's  Notes,  92. 

The  party  claiming  the  remedy  must  allege 
and  prove  his  right  to  a  sum  determinate 
and  certain,  liquidated  by  allowance,  judg- 
ment or  award:  State  v.  Cutting,  2  O.  S.  1, 
I  Ivongsdorf's  Notes,  1015. 

But  this  condition  does  not  apply  to  an 
executor  who  has  given  bond  as  residuary 
legatee:  Stevtna  v.  Hartley.  13  O.  8.  525,  II 
Longsdorf'a  Notes,  623. 

In  an  action  against  the  estate  of  a  de- 
ceased person,  it  ia  not  necessary  to  aver  or 
prove  that,  at  the  time  the  claim  on  which 
suit  is  brought  was  rejected  by  the  executor 
or  administrator,  a  specific  demand  was  made 
for  the  indorsement  of  bis  allowance  thereon: 
Stambaugn  v.  Smith,  23  O.  S.  584,  III  Longs- 
dorf's  Notes,  147. 

A  debt  due  to  the  administrator  himself 
requires  no  pleadings  for  its  allowance  (G. 
C,  S  10720 ) ,  but  the  same  rules  of  evidence 
and  burden  of  proof  as  in  an  action  at  law 
apply:  In  re  Oerke,  Goebel,  289. 

An  answer  sufficiently  sets  up  the  bar  of 
G.  0.,  i  10725,  providing  that  after  a  claim 
has  been  rejected  upon  requisition  of  an  heir 
or  a  creditor,  the  claimant  snail  be  required 
to  bring  an  action  within  six  months  from 
the  time  of  such  rejection,  which  alleges  facts 
bringing  the  case  within  such  section,  and 
then  alleges  that  if  there  was  ever  anything 
due  from  defendant,  the  right  of  recovery 
has  long  been  barred  as  against  defendant: 
Grouse  T.  Frybarger,  22  0.  G.  G.  31S,  12  O. 
C.  D.  254. 

If  a  note  is  sued  on  afto*  fifteen  years 
from  maturity,  averring  its  allowance  before 
fifteen  years,  an  answer  merely  of  the  stat- 
ute of  limitations  is  demurrable:  Thomas  T. 
Chamberlain  39  O.  S.  112,  III  Longsdorfs 
Notes.  1011. 

An  answer  of  failure  to  sue  witiiin  six 
months  after  rejection  and  a  sq>arate  defense 
that  suit  was  not  brought  "within  the  time 
allowed  by  law,  and  was  therefore  barred," 
with  a  statement  of  facts,  showing  the  lapse 
of  four  years  before  suit,  and  there  is  evi- 
dence tending  to  support  the  four  years'  bar, 
it  is  error  to  confine  the  answer  to  the  bars 
of  six  months  and  six  years:  Jones  T.  Jones, 
41  0.  S.  417,  IV  Longsdorfs  Notes,  70. 

For  the  general  discussion  of  the  subject 
of  pleading,  see  Pleadings. 

Digitized  by  Google 


T5S3  BZBOVTOItS,  ADMINISTRATOBS,  ETC.   Zm.  T5S4 


(e)  Evidenoe. 

Admissions  made  by  an  administrator,  re- 
specting a  claim  against  the  estate,  when  not 
in  the  act  of  accepting  or  rejecting  the  same, 
are  not  admissible  in  evidence  in  a  suit  which 
ia  brought  after  the  person  making  the  ad- 
mission,  had  been  divested  of  bis  functions; 
and  the  fact  that  the  adminbtrator  is  one 
of  the  heirs  does  not  alter  the  character  of 
the  testimony:  Hveston  T.  Hueston,  2  0.  S. 
488,  1  Longsdorf's  Notes,  1076. 

Wh^e  the  evidence  of  plaintiff  tended  to 
show  a  presentation  of  the  claim  and  its  re- 
torn,  with  no  indorsement  and  no  rabal  mes- 
sage but  accompanied  with  a  letter  which  a 
witness  for  plaintiA  stated  web  a  rejection 
of  fhe  claim,  and  defendant  was  not  allowed 
to  croas  examine  such  wttneas  as  to  sneh 
letter,  or  to  introduce  it  in  evidence  on  his 
eron  examination,  or  afterwards  in  chief, 
such  action  of  the  court  was  erroneous :  Yager 
T.  CFreiH.  1  O.  a  O.  631, 1  O.  G.  D.  206. 

Tlie  plaintiff  can  not  testify  to  transae- 
tiona  with  the  teatator:  Bteoma  r.  Hartlej/, 
18  0.  S.  626,  n  Longsdorfa  Notes,  623.  See 

also  WlTHBBSIS. 

An  action  for  recovery  of  compensation 
for  services  rendered  by  an  attorney  for  the 
benefit  of  a  decedent  during  her  lifetime 
and  in  the  settlement  of  her  estate  after  her 
death,  n^ative  testimony  given  by  persons 
having  a  pecuniary  interest  In  the  estate,  to 
the  effect  tiiat  they  had  no  knowle^e  of  the 
rendering  of  such  services,  can  not  l)e  ac- 
cepted as  overbalancing  direct  and  convinc- 
ing testimony  as  to  the  extent  and  nature 
of  the  services,  given  by  the  attorney  him- 
self and  corroborated  in  large  measure  by 
testimony  by  the  executor  of  the  estate:  tn 
re  OampbeU,  1  O.  0.  0.  A.  187. 

For  the  general  discussion  of  the  subject 
of  evidence,  see  Bmoncn. 

(f)  Oosta. 

Costs  can  not  be  included  in  a  judgment  on 
a  claim  not  presented  within  a  year  (0.  O., 
1 10737),  but  each  part;  must  pay  his  own 
ooats:  Roe  t.  Htmter,  8  O.  N.  P.  21,  B  O.  D. 
(N.P.)  428. 

In  an  action  against  an  administrator  on 
a  claim  for  services  rendered  to  deceased  in 
his  last  sielEness,  which  was  not  filed  with  the 
administrator,  and  demanded  within  a  year 
after  he  qualified,  no  costs  can  be  recov- 
ered: Roe  v.  Hunter,  8  O.  N.  P.  21,  8  O.  D. 
(N.P.)  423. 

Under  an  old  law,  where  defendant  died 
after  suit  brought,  and  the  action  survived, 
plaintiff  could  not  recover  costs  against  an 
executor  or  administrator:  Farrier  T.  Oaim*, 
6  O.  4fi,  I  Longsdorfa  Notes,  246.  I 


(g)  Review. 

O.  0.,  S  10724,  authorizing  heirs  to  require 
the  administrator  to  reject  a  claim  and  to 
make  a  defense  thereto,  carries  the  right  to 
prosecute  error  to  any  judgment,  although 
they  are  not  parties  thereto:  8patUdi$tg  T. 
Allen,  19  O.  C.  C.  609,  ID  O.  C.  D.  269. 

An  heir  has  no  ri^t  to  prosecute  error 
proceedings  to  a  judgment  in  an  action  to 
compel  the  allowance  of  a  claim  unless  the 
claim  was  disallowed  upon  his  requisition: 
Kemper  Y.  BvildMig  <£  Loan  Co.,  6  0.  N.  P. 
(N.S.)  403,  18  O.  ».  (N.P.)  484. 

Where  an  executor,  who  Is  also  a  devisee, 
desires  to  appeal  from  the  finding  of  the 
cotirt  allowing  a  claim  of  his  eo-ezeentor 
tiie  filing  of  a  written  noUoe  of  his  inten- 
tion to  appeal  is  not  mffloient,  bat  he  rnnst 
exeeate  an  undertaking:  Doming  v.  i>ote»- 
ing,  3  O.  O.  C.  <N.S.)  628,  18  O.  0.  D.  8B9. 

Where  the  commissionem  of  ui  iaaoWent 
estate  (O.  C,  1 10884)  alh>w  to  a  aecared 
credits  dividends  otHy  on  such  part  of  his 
claim  as  may  be  left  after  e^aoBting  his 
security,  this  allowance  becomes  final  U  the 
creditor  does  not  appeal  to  the  probate  court 
within  ten  days  (G.  C,  {  10890),  and  a  re* 
fusal  the  probate  court  of  a  motion  made 
a  year  afterwards  to  compel  the  administra- 
tor to  pay  a  dividend  on  the  full  claim  ia 
not  appealable  to  the  common  pleas:  Orom- 
tcell  V.  Berron,  11  O.  C.  C.  448,  5  O.  C.  D.  196. 

A  debt  due  to  the  administrator  from  the 
estate  is  not  barred  by  a  finding  on  appeal 
to  the  common  pleas  of  a  balance  due  from 
him  and  order  to  pay  it  to  his  successor,  for 
by  G.  C,  S  10727,  he  can  not  retain  any  part 
of  the  assets  to  pay  his  own  debt.  Hence, 
he  may  sue  his  successor  on  a  claim  due  from 
the  decedent:  Sharp  T.  PonMus,  2  O.  O.  C  7, 
1  0.  C.  D.  331. 

Where  proceedings  have  been  appealed  from 
the  commissioner  of  insolvency  to  the  court  of 
common  pleas,  the  supreme  court  can  not 
take  jurisdiction  as  an  appellate  tribunal; 
such  appeal  is  not  a  proceeding  in  chancery: 
McCurdy  v.  Terry,  14  O.  391,  I  Longsdorfa 
Notes,  677. 

Where  an  administrator  Is  ordered  by  the 
court  to  pay  a  certain  sum  to  a  creditor,  s^d 
stmi  being  the  amount  of  hia  lien  on  real 
estate  sold  and  the  administrator,  instead 
of  paying,  carries  the  case  tiirough  the  upper 
courts,  but  loses,  the  creditor  is  entitled  to 
interest  on  his  claim  accruing  during  the  liti- 
gation: In  re  itobb,  6  O.  N.  P.  62,  6  O.  D. 
(N.P.)  227. 

12.  Arhiiration, 

An  administrator  has  a  common  law  power 
to  submit  a  claim  to  arbitration,  and  O.  C, 
f  10718,  authorizing  submission  to  referees, 
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approred  bj  a  Justice,  etc.,  doM  not  cnluda 
it,  but  is  enmuIatiTe:  OhUds  t.  UpdyhOt  9 
O.  a  388,  n  Longsdorf  a  Notes,  378. 

The  power  of  this  probate  judge  ceases  with 
his  approral  of  fhe  referees  (O.  a,  1 10718). 
He  is  not  authorised  to  rec^Te  wid  act  on 
th^T  report.  The  referoiee  is  to  be  perfected 
with  the  oonrt  of  common  pleas  (O.  C, 
i  10721:  Andencm  T.  Baker,  16  O.  S.  173,  n 
Longsdorfs  Notes,  717. 

Judgment  may  be  entered  snnunarily  on 
the  award  under  O.  0.,  1 10718,  providing  for 
arbitration  by  executors,  etc.  Action  on  it 
ia  not  necessary:  Bradttreet  T.  Progg,  9  Dec 
Rep.  154,  11  BulL  117  [affirming  Frost  V. 
Bradstreet,  8  Deo.  Rep.  731,  9  Bull.  244]. 

The  word  "court,"  in  G.  C,  S  10721,  refers 
to  the  common  pleaa,  and  the  report  and  pro- 
oeedinga  are  to  be  diapoaed  of  in  that  court: 
Anderson  T.  Baker,  16  O.  S.  173,  11  Longs- 
dorfs  Notes.  717. 

An  executor's  rejection  of  a  claim  does  not 
estop  him  to  submit  it  to  arbitration  under 
O.  C,  110718:  Bradstreet  v.  Proas,  9  Dec. 
Rep.  164,  11  Bull.  117  [affirming  Pross  T. 
Bra^treet,  8  Dec.  Rep.  731,  9  Bull.  244]. 

An  executor's  submission  of  a  claim  against 
the  decedent's  real  estate  is  unauthorized, 
and  the  award  constitutes  no  cause  of  action: 
E<»ri  V.  Owrlett,  4  Dec  Sep.  181,  1  Cler.  L. 
Rep.  92. 

Where  the  justice  of  a  claim  exceeding  one 
hundred  dollars  is  doubted  by  an  executor  or 
administrator,  and  he  enters  into  an  agree- 
ment to  refer  the  matter  to  three  diainter- 
ested  persons,  the  referees  shall  be  approved 
by  the  probate  judge;  but  this  does  not  au- 
thorize the  probate  judge  or  the  probate  court 
to  receive  the  report  of  the  referees,  or  to 
aot  upon  it;  for  when  the  probate  judge 
approves  of  the  referees,  bia  duty  and  au- 
thority in  the  matter  end,  and  the  reference 
muat  be  perfected  in,  and  the  report  of  the 
referees  made  to  the  court  of  common  pleas, 
and  there  disposed  oit  Anderson  T.  Baker, 
16  O.  8.  173,  IX  Longsdorfs  Notea,  717. 

In  a  proceeding  by  an  administrator  to  sell 
real  estate  to  pay  judgments  entered  upon 
awards  of  arbitraton,  it  ia  competent  for 
the  heir,  upon  a  cross  peUtion  in  the  aame 
proceeding,  to  attack  aaid  judgments  for 
fraud:  Conway  t.  Dtm&M,  28  O.  8.  102,  III 
Longadorf  8  Notes,  802. 

N.    POWKB  TO  8crTLB. 

When  a  contract  is  executory,  and  the 
legal  title  to  the  property  has  not  passed, 
the  adminiatrator  of  the  deceased  party  poa* 
Besses  the  power  to  compromise  and  rescind 
the  contract,  where  it  may  reasonably  be 
considered  for  the  interest  of  the  estate  to 
make  soeh  settlement;  and  eapAtj  will  up- 


hold such  settlement  and  will  not  dlatorb 
tiie  contract  of  rescission:  Ludloto  t.  Oooper, 
4  O.  8.  1,  II  LongsdorTs  Notes,  67. 

Whm  decedent,  in  his  lifetime  having  a 
life  estate  in  oertain  real  estate,  leased  the 
same  for  a  period  of  years,  which  had  not 
expired  at  the  time  of  his  decease,  his  ad- 
ministrator might  lawful^  settle  with  the 
tenant  for  the  damages  resulting  to  him 
through  being  dispossessed  of  the  premises, 
or  pay  the  remainderman  a  reasonable  sum 
for  the  confirmation  of  the  lease  for  the  unex- 
pired term  of  such  lease,  and  money  so  ex- 
pended is  properly  chargeable  to  and  may  be 
collected  from  the  estate,  when  it  appears 
that  it  was  manifestly  beneficial  and  entered 
into  in  good  faith:  Jackson  T.  O'Bran/nvn,  14 
O.  S.  177,  II  Longsdorfs  Notes,  044. 

While  the  personal  representative  of  an 
estate  may,  at  his  discretion,  perform  or 
rescind  the  contract  of  his  intestate,  impos- 
ing an  obligation  or  duty,  as  may  be  for  the 
best  interests  of  the  estate,  his  acts  are,  as 
a  rule,  subject  to  the  approval  of  the  court: 
Gray  v.  EawMns,  8  O.  S.  449,  11  Longsdorfs 
Notes,  368. 

And  tiie  rule  ii  the  same  whether  the  agent 
or  attorn^  acts  for  such  administrator,  offi- 
cially or  personally,  and  whether  he  acts, 
in  making  such  settlement,  as  tiie  attorn^ 
of  the  administrator  solely,  or  for  him  and 
others,  with  a  view  to  their  joint  profit;  for 
what  he  may  not  do  singly,  the  policy  of  the 
law  will  not  permit  him  to  participate  in 
doing;  and,  in  either  ease,  the  beneflts  re- 
ceived must  inora  to  the  benefit  of  the  estate: 
Cott  V.  John,  82  O.  S.  632,  III  Longsdorfs 
Notes,,  649. 

An  administrator  can  not  be  allowed,  di- 
rectly or  through  his  attorney  to  compromise, 
adjust,  and  settle  claims  againat  the  estate 
for  which  he  is  acting  for  less  than  their  face, 
and  put  the  difi'erence  in  his  own  pocket:  Com 
T.  /oAn>  32  O.  b.  532,  III  Longsdorfs  Notes, 
640. 


XVin.   YEAR'S  ALLOWANCE. 

A.  Natubb. 

The  allowance  for  a  year's  support  con- 
fers a  vested  rij^t  of  property,  and  is  not 
divested  by  the  widow's  death,  or  any  other 
contingency  occurring  after  the  amount  has 
been  fixed  by  the  proper  tribunal;  and  the 
death  of  the  widow,  within  the  year  and  be- 
fore the  whole  amount  has  been  expended  in 
her  support,  does  not  bar  the  right  of  her 
executor  or  administrator  to  recover  the  bal- 
ance unpaid  from  the  repres^tative  of  her 
husband's  estate;  Dorah  v.  Dorah,  4  O.  8. 
292,  n  Longsdorfs  Notes,  98. 
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The  year's  allowance  is  a  debt  of  the  estate, 
whicb,  on  payment  by  an  executrix,  is  a 
proper  credit  in  her  account:  Watta  T.  Watts, 
38  O.  S.  480,  III  LongBdorf'e  Kotes,  987. 

The  year's  allowance  is  a  debt,  and  is 
not  barred  by  the  widow's  election  to  take 
under  a  will  which  leaves  her  about  half 
the  realty  absolutely,  and  the  other  half  with 
the  undisposed  of  personalty  in  trust  to  be 
used  for  the  good  of  the  children  and  to  di- 
vide when  the  youngest  conies  of  age:  Watta 
y.  Watts,  38  O.  S.  480,  III  Longadorf's  Notes, 
987. 

The  year's  allowance  is  not  a  debt  of  the 
decedent,  though  it  is  a  debt  of  the  estate: 
Allen  V.  AlUn,  18  O.  S.  234,  II  Longadorf's 
Notes,  884  [explained  in  Lockwood  v.  Krum, 
34  0.  S.  1,  III  LongBdorf'a  Notes,  693]. 

G.  C,  1 10714,  i«  an  expreas  declaration 
that  the  year's  allowance  to  a  widow  la 
a  debt  of  the  estate,  and  that  she  is  a  creditor 
thereof:  WMtely  T.  Wihw,  2  0.  C.  C.  338, 
1  O.  C.  D.  517. 

The  widow  of  a  bankrupt  is  entitled  to  cer- 
tain articles,  or  their  equivalent  in  money, 
and  allowance  for  a  year's  support  for  her- 
self and  children:  In  re  Parschen,  110  Fed. 
97e,  IS  0.  F.  D.  443. 

The  law  mjiking  it  the  duty  of  appraisers 
of  the  estate  of  a  decedent  to  make  prori- 
sional  allowance  for  his  widow,  owes  its  ex- 
istence to  a 'humane  consideration  for  the  dis> 
tress  and  helplessness  of  widows  newly  be- 
reaved, and  has  the  same  foundation  as  the 
homestead  and  exemption  law,  and  this  al- 
lowance is  to  be  allowed  under  all  circum- 
stances, and  should  be  treated  as  a  debt  of 
the  estate:  Tfieely  v.  Heely,  1  O.  N.  P.  (N.S.) 
97,  48  Bull.  929. 

Lands  descend  subject  to  year's  allowance 
if  the  personalty  is  insufficient  to  pay  debts, 
see  Carr  v.  Rvtll,  6S  0.  S.  304,  IV  Longsdorf  a 
Notes,  888. 

A  mortgage  executed  by  a  widow  upon  the 
real  estate  of  her  husband,  after  his  death, 
while  a  lien  upon  her  dower  interest,  does  not 
become  a  lien  upon  her  first  year's  allowance; 
nor  can  the  widow,  by  any  act  of  her  own, 
prevent  the  appraisers  irom  setting  oCf  to  her 
provisional  support,  or  the  administrator 
from  paying  it  as  a  preferred  debt  out  of 
the  funds  in  his  hands:  A'eely  T.  Veely,  1  O. 
N.  P.  (N.S.)  97,48  Bull.  929. 

The  doctrine  of  estoppel  does  not  apply 
to  a  widow  aa  against  funds  in  the  hands  of 
the  administrator:  "Ncely  v.  Heely,  1  0.  N,  P. 
(N.S.)  97,  48  Bull.  929. 

On  executor's  sale  to  pay  debts,  the  year's 
allowance,  being  a  debt,  must  be  postponed 
to  judgment  liens,  by  reason  of  G.  C, 
i  10809;  although  in  all  other  cases  it  is  by 
O.  C.  {10714,  a  preferred  debt:  Jonet  t. 
Allm,  6  O.  N.  P.  S18,  8  O.  D.  (N.P.)  338. 


The  mortgagee  of  a  defective  title  is  not 
entitled  to  subrogation  against  the  first 
year's  allowance  of  the  widow :  Dienat  v. 
Loan  and  Banking  Co.,  10  0.  C.  C.  (N.a) 
46,  20  O.  C.  D.  537. 

The  statutory  provision  for  the  setting  off 
of  a  year's  support  for  widow  and  minor 
children  is  mandatory:  Evans  v.  Evans,  9 
O.  N.  P.  (N.S.)  589,  20  O.  D.  (N.P.)  676 
[affirmed  on  other  points  Evant  v.  Evans,  13 
O.  C.  C.  (N.8.)  62,  21  O.  C.  D.  63S]. 

B.    BlQHT  TO  YXAB'S  AlXOWAKCT. 

1.  PoaUtitptial  Omtraot, 

A  post-nuptial  agreement  by  which  a  wife 
agrees  to  support  herself  and  make  no  claim 
on  the  estate  does  not  bar  th«  year's  sup- 
port: Garretson  v.  Oarretaon,  4  0.  C.  0.  336, 
2  O.  C.  D.  681  [affinned,  without  opinion, 
Oarretaon  v.  Garretam,  20  BnlL  220]. 

A  contract  releasing  the  right  to  a  year's 
allowance  may  he  made  by  a  woman  with 
her  husband  while  living  provided  he  leaves 
no  minor  children;  In  re  Roth,  6  O.  N.  P. 
498,  9  O.  D.  (N.P.)  429. 

Where  a  husband  during  coverture  makes 
a  provision  for  his  wife,  in  full  of  all  her 
claims  as  widow  against  his  estate,  including 
her  right  to  dower,  which  she  accepts,  and  ho 
dies  intestate,  she  is  not  thereby  barred  of 
her  right  to  the  year's  support  provided  by 
taw,  out  of  bis  estate:  Spongier  v.  Dukes, 
39  O.  S.  642,  III  Longadorf's  Notes,  1056. 

2.  Antenuptial  Contract. 

Whether  an  ante-nuptial  contract,  making 
provision  for  the  wife  in  case  of  her  survivor- 
ship and  expressed  to  be  in  satisfaction  of 
her  share  of  the  personal  estate  of  her  hus- 
band, will  operate  as  a  bar  in  equity  to  her 
year's  support,  was  questioned  in  Lowe  v. 
Phillipa,  14  0.  S.  308.  11  J^ngsdorfs  Notes, 
660. 

The  year's  allowance  may  he  barred  hy 
ante-nuptial  agreement  to  that  effect  in  con- 
sideration of  marriage  where  each  party  has 
sufficient  property  for  support  and  desires  to 
keep  it  separate  and  each  agrees  to  make  no 
claim  of  curtesy,  dower,  year's  allowance, 
etc.,  and  there  are  no  children  of  the  mar* 
riage,  and  neither  had  minor  children  living 
at  the  time  of  the  husband's  death:  Broad- 
stone  v.  BaldiPin,  6  O.  N.  P.  39,  8  O.  D. 
(N.P.)  236.   See  also  Husbaitd  Aim  Wive. 

3.    Gift  by  Will. 

An  election  to  take  under  a  will  which  re- 
quests that  no  appraisement  be  made,  where- 
by no  year's  allowance  was  set  off,  does  not 
waive  the  right  to  demand  the  year's  allow- 
lanee,  but  the  appraisement  may  be  obtained 
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at  any  time  while  the  estate  remains  un- 
settled: In  re  Rierdon,  5  0.  N.  P.  616,  6  O. 
D.  (N.P.)  606. 

A  clear  intention  in  a  will  that  a  proTision 
shall  be  in  lieu  of  year's  support  will,  under 
G.  1  10572,  exclude  the  allowance  if  the 
widow  elects  to  take  under  the  will:  In  re 
Witner,  7  O.  N.  P.  143,  10  O.  D.  (N.P.)  30. 

A  proTiiion  in  ft  will  in  lieu  of  dower  and 
all  f>ttier  claims  does  not  bar  the  right  of  a 
year's  rapport:  Collier  t.  OoUier,  3  O.  8. 
369,  II  Longsdorfs  Notes,  36. 

A  widow  inherited  a  large  personal  estate 
from  her  husband,  there  being  no  children. 
The  debts  of  the  estate  were  comparatively 
inconsideraUe.  She  waa  made  his  acbninis- 
tratrix,  but  made  no  claim  for  administering 
the  estate  nor  for  an  allowance  as  widow. 
She  died  intestate  with  respect  to  property 
which  had  come  from  her  husband,  much 
larger  in  amount  than  the  compensation  and 
allowance  ccanbined.  It  was  held  that  under 
the  circumstances,  she  must  be  considered  as 
having  waived  the  allowance  and  the  com- 
pensation: In  re  MeDermott,  13  O.  D.  (N.P.) 
390. 

4.  Jointure. 

A  jointure  made  and  accepted  during 
coverture,  in  full  of  all  claims  ae  widow  in- 
cluding dower,  does  not  bar  the  year's  allow- 
ance: Spangler  v.  Dukes,  39  O.  S.  642,  III 
Loi^sdorfB  Notes,  1066. 

5.   Payment  of  Distributive  Share. 

That  a  child  has  received  its  distributive 
share  of  the  estate  does  not  bar  a  subsequent 
daim  for  an  allowance  for  year's  support: 
Ban»e  v.  Muhme,  13  O.  C.  C.  601,  7  O.  O.  D. 
224. 

6.   Separation  and  Divorce. 

Immorality  and  separation  on  the  part  of 
the  wife  does  not  forfeit  her  right  to  the 
year's  allowance.  Divorce  alone  terminates 
the  right:  In  re  Dtiler,  5  O.  N.  P.  265,  6  O. 
U.  (NJ.)  182. 

Separation  of  the  couple  so  that  the  wife 
i»  not  actually  of  the  husband's  family  dis- 
entitles her  to  the  allowance,  unless  sbe  can 
show  that  it  was  not  her  Iwdt  nor  her  wish. 
In  sntch  case  another  woman  living  with  de- 
cedent and  believing  herself  to  be  his  lawful 
wife,  can  receive  the  allowance,  though  there 
had  been  no  dissolution  of  the  first  mar- 
riage: In  re  Roth,  6  O.  N.  P.  498,  9  O.  D. 
(N.P.)  429. 

The  fact  that  a  husband  and  wife  separate, 
and  live  apart  for  a  ntunber  of  years,  does 
not  destroy  tiie  wife's  right  of  allowance 
from  the  eatate  as  widow,  unless  divorced, 
the  wile  at  his  death  is  entitled  to  a  year's 


support  and  the  articles  of  personal  prop- 
erty mentioned  in  the  statute:  fn  re  Jfo- 
Millen,  8  O.  G.  0.  (N.8.)  294,  18  O.  C.  T>. 

646. 

Under  the  laws  of  Ohio  a  widow  ia  en- 
titled to  have  an  allowance  for  a  year's  sup- 
port made  by  appraisers,  notwithstanding  a 
fair  agreement  of  separation  between  the 
husband  and  wife:  Eneae  v.  Hake,  16  O.  D. 
{N.P.)  466,  3  0.  L.  B.  610. 

7.   Death  of  Widow. 

Where  the  appraisers  n^lect  to  set  off  to 
the  widow  her  allowance  for  a  year's  sup- 
port, and  she,  after  the  expiration  of  the 
year,  dies  without  having  waived  or  relin- 
quished her  right  to  such  allowance,  the  right 
to  the  same  survives  to  and  may  be  recovered 
by  her  personal  represuitative:  Bane  v. 
Wick,  14  O.  S.  606,  II  Longsdorfs  Notes, 
681. 

In  a  suit  by  the  distributees  of  the  hus- 
band's intestate  personalty  against  his  ex- 
ecutors, who  are  the  wife's  residuary  lega- 
tees, and  her  executors  are  also  made  de- 
foidants,  the  execut(na  can  retain  an  amount 
for  the  year's  allowance,  to  be  ascertained  by 
the  master  in  taking  the  account:  Batie  t. 
WtcJb,  14  O.  S.  606,  II  Longsdorfs  Notes, 
681. 

Death  of  the  widow  after  her  year's  allow- 
ance is  fixed  does  not  bar  her  administrator's 
right  to  recover  any  balance  of  it  unpaid. 
Ibe  allowance  once  fixed  is  a  vested  right 
except  so  far  as  the  court  may  have  power 
to  alter  it:  Dorah  v.  Dorah,  4  0.  S.  292,  II 
Longsdorfs  Notes,  93. 

A  widow  dying  intestate  having  inherited 
from  her  husband,  there  beijig  no  children, 
a  failure  to  claim  during  her  lifetime  was 
held  to  be  waiver  of  her  year's  allowance:  In 
re  MeDermott,  13  O.  D.  (N.P.)  890. 

8.  Set-off. 

A  debt  due  frmn  the  widow  for  the  pur- 
chase of  assets  should  be  deducted  from  the 
year's  allowance:  White  v.  Moe,  19  O.  S.  37, 
II  Longsdorfs  Notes,  924. 

When  a  widow  has  consumed  property  of 
tiie  estate  greater  in  value  than  the  year's 
allowance  made  for  the  benefit  of  her  estate, 
after  her  death,  the  allowance  will  be  held 
to  have  been  paid:  In  re  MeDermott,  13  O. 
D.  (N.P.)  390. 

9.   Lapse  of  Time. 

A  year's  support  allowed  a  widow  under 
G.  C,  {  10656,  being  a  preferred  claim,  is 
within  G.  C,  1  10746,  barring  actions  against 
estates  not  brought  within  two  years  of  no- 
tice of  appointment  of  the  personal  repre- 
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eeutative  thereof.  Accordinglj  the  failure 
to  iDclude  a  claim  for  her  year's  allowance  in 
the  inTcntory  of  the  estate  of  a  deceased 
widow  ae  a  charge  against  her  deceased  hus- 
band's estate  is  not  ground  for  an  exception 
against  such  inventory,  more  than  two  years 
having  elapsed  since  her  appointment  aa  ex- 
ecutrix  thereof:  2n  re  Olenn,  3  O.  C.  0. 
(N.S.)  608,  13  0.  C.  D.  397. 

Lapse  of  time  (seven  years)  alone  does  not 
waive  the  right  to  demand  the  year's  allow- 
ance: Rierdon't  Estate,  6  O.  N.  F.  616,  6  O. 
D.  (N.F.)  606. 

Demand  not  necessary  to  secure  the  year's 
allowance,  and  mere  lapse  of  time  is  no 
waiver  of  the  right  to  same.  If  the  allow- 
anoe  has  never  been  set  off,  because  of  no 
appraisement  made,  on  the  widow's  applica- 
tion an  appraisement  will  be  ordered  any 
time  while  the  estate  remains  unsettled. 
And  the  appraisers,  in  making  this  allow- 
ance, will  take  into  considcratioji  any  part 
of  the  estate  which  the  widow  has  used  for 
her  support:  In  re  Rierdon,  6  O.  N.  P.  516, 
6  0.  D.  (^.P.)  606. 

The  seUlcment  made  by  an  administrator 
will  not  be  opened  up  forty  years  after  the 
estate  was  closed  in  order  to  let  in  the 
claim  of  the  widow  for  her  first  year's  sup- 
port, where  no  mch  dum  was  asserted  at 
the  time  the  estate  was  beuig  setUed:  Evatu 
V.  Bvaau,  13  O.  a  C.  (N.S.)  62,  21  O.  0.  D. 
635  Coffirming  Evana  y.  Bvana,  9  0.  N.  P. 
(K.S.)  680,  20  O.  D.  (N.P.)  676,  and  af- 
firmed, without  opinion,  Evans  t.  Evana,  83 
O.  8.  482]. 

If  a  year's  allowance  Is  set  off  to  the 
widow  and  minor  children  by  appraisers 
such  year's  allowance  becomes  a  debt  of  the 
estate  and  it  is  not  barred  by  G.  C,  S  10746, 
which  requires  actions  by  creditors  to  be 
commenced  within  eighteen  months  from  the 
time  of  giving  bond:  fit  re  Patiervon,  68 
Bull.  306. 

10.  Waiver. 

If  testator's  widow  is  administratrix  of 
his  estate  and  with  knowledge  of  the  facts 
makes  distribution  without  paying  to  her- 
self her  year's  allowance  such  conduct  is  a 
waiver  of  her  right  to  her  year's  allowonee: 
In  re  Patteraon,  68  Bull.  306. 

C.  Right  of  Childben  to  Azxowancb. 

Apportionment  of  the  year's  allowance 
where  a  minor  child  does  Hot  live  with  the 
widow,  but  with  his  guardian,  may  be  made 
Oy  the  appraisers,  and  if  fail  the  court 
has  power  under  O.  C,  {  10666,  to  do  so: 
/n  re  Pollard,  Goebel,  216. 

Children  under  fifteen  are  entitled  to  hove 
set      and  allowed  to  them,  out  of  the  estate 


of  their  deceased  mother,  provision  for 
twelve  months'  support,  in  like  manner  as 
out  of  the  estate  of  their  deceased  father: 
In  re  Hinton,  64  O.  S.  485,  IV  Longsdorfs 
Notes,  876  [reversing  Hance  v.  Chappell,  20 
O.  C.  C.  214.  11  O.  C.  D.  139;  In  re  Glenn, 
3  O.  C.  C.  (N.S.)  608,  13  O.  C.  D.  397]. 

A  child  under  fifteen  which  has  never 
been  a  resident  of  Ohio  is  entitled  to  a  year's 
support  out  of  its  father's  estate,  and  this 
besides  its  distributive  share  out  of  the  es- 
tate: Banee  v.  Muhme,  13  0.  C.  G.  601,  7 
O.  C.  D.  224. 

That  a  child  is  foreign  bom  and  a  foreign 
resident  does  not  disentitle  it  to  a  year's 
support,  that  being  merely  a  continuance  of 
the  parent's  general  duty  to  support:  Banae 
V.  Muhme,  13  O.  C.  C.  501,  7  O.  C.  D.  224. 

If  a  husband  conveys  his  property  to  his 
children  without  any  intent  to  defeat  his 
divorced  wife's  year's  allowance  except  as  it 
may  be  implied  from  the  transoctimi,  and 
being  out  of  debt,  the  gift  can  not  be  aat 
aside  by  his  administTator  for  the  purpose  of 
paying  a  year's  allowance:  Lockioood  T. 
Krwn,  34  O.  S.  1,  IH  Longsdorf's  Notes,  693. 

If  the  widow  and  children  do  not  lire 
together  and  tiie  appraisers  have  not 
portioned  the  year's  allowance  between  the 
widow  and  the  minOT  ehildren  the  court  will 
apportion  the  same  as  seons  fair  and  equi- 
table: In  re  Pafterson,  68  Bull.  306. 

If  the  widow  does  not  support  the  minor 
children  during  the  first  year  after  her 
husband's  death  the  amount  to  be  appor- 
tioned to  such  children  as  tiieir  allommoe  for 
a  year's  support  does  not  vest  in  the  widow 
but  in  the  children:  In  re  Patterson,  68 
Bull.  306. 

D.  Pbookdubx. 

The  probate  court  has  original  and  ex- 
clusive jurisdiction  over  an  application  for  a 
year's  allowance  to  a  widow :  Moore  v.  Idler, 
6  O.  C.  0.  (N.S.)  19,  16  O.  C.  D.  502. 

An  administratrix  who  is  the  widow  of  the 
deceased  and  who  appears  in  court  to  resist 
a  claim  of  a  creditor  to  reduce  the  amount 
of  her  one  year's  allowance  can  not  object 
to  the  creditor  testifying  to  facts  which  oc- 
curred previous  to  the  death  of  her  hnsband 
on  the  grounds  that  she  is  the  administratrix 
and  that  G.  C.,  1 11496,  forbids  an  adverse 
party  testifying  against  an  administratrix 
as  to  such  facts:  In  re  Rahe,  12  O.  D.  (N.P.) 
500. 

The  question  whether  the  pnson  claiming 
to  be  the  widow  of  a  decedent  is  in  fiaet  hia 
widow,  and  th»efora  entitled  to  on  allow- 
ance from  his  estate  for  her  first  year's  sup- 
port, should  be  raised  1^  exoeption  to  the 
inventcvy,  and  the  finding  of  the  probate 
court  with  reference  thereto  is  appealable  to 
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the  court  of  oonunon  pleas:  In  re  Scott,  8 
O.  N.  P.  (N.S.)  279,  19  O.  D.  (NJ,)  677. 

E.  Aicodht. 

A  year's  allowuoe  in  money  set  off  to  the 
widow  and  children  to  support  tiion  for 
tmrlre  months  from  the  death  of  the  husband 
and  father,  under  6.  C,  S  10657,  is  excessive 
when  it  is  more  tiian  twice  as  much  as  the 
family  have  lived  on .  previously,  particu- 
larly when  the  result  of  so  large  an  allow- 
ance is  to  prevent  the  payment  of  the  dece- 
dfflit's  debts  in  full.  If  previous  to  the  death 
of  the  decedent,  the  family  were  supported 
by  him  in  a  reasonable  manner  according 
to  his  incmne,  the  allowance  should  not  be 
more  than  the  amount  of  the  previous  annual 
expenses:  In  re  Rahe,  12  0.  D.  (N.P.)  690. 

Insolvency  of  the  husband,  while  it  does 
not  have  a  controlling  effect  on  the  amount 
of  the  widow's  allowance,  yet  must  be  con- 
sidered as  one  of  the  elements,  and  the  allow- 
ance should  not  have  been  more  liberal  by 
reason  thereof:  In  re  Mullen,  5  O.  N.  P.  392, 
S  O.  D.  (N.P.)  134. 

Though  twenty  years  have  elapsed  the 
amount  of  the  allowance  is  to  be  governed  by 
the  circumstances  of  the  parties  at  the  hus- 
band's death:  In  re  Eowiand,  7  O.  N.  P.  MS, 
5  0.  D.  (N.P.)  582. 

If  any  part  of  the  estate  has  been  used  by 
the  widow  for  her  support,  the  appraisers 
must  talce  this  into  consideration  In  making 
the  year's  allowance  (G.  C,  {  10656) :  In  re 
Rierdon,  5  O.  N.  P.  616,  5  0.  D.  (N.P.)  606. 

Opinion  evidence  as  to  probable  expense 
of  maintaining  the  house  is  incompetent:  In 
re  Rahe,  12  O.  D.  (N.P.)  690. 

F.  FuiTD  noif  THioH  Patable. 

If  there  are  creditors  defrauded  by  a  fraud- 
ulent eonveyance,  and  the  grantor's  adminis- 
trator reooTeis  property,  it  is  to  be 
treated  as  intestate  proper^,  and  inures  to 
all  the  distributees,  and  thus  the  year's  al- 
lowance to  widow  and  children  can  be  paid 
out  of  it:  AUm  V.  Attm,  18  O.  S.  234,  n 
Longsdorfs  Notes,  884  [explained  in  Look- 
wood  T.  Krum,  84  0.  8.  1,  TJX  Longsdorfs 
Notes,  693]. 

The  allowance  for  the  support  of  the 
widow  for  one  year  is  such  a  debt  of  her 
Ausband's  estate,  that  resort  may  be  had,  for 
payment  of  same,  against  land  conveyed 
away  by  deceased  lor  the  purpose  of  de- 
frauding his  creditors:  AUm  T.  Allen,  18 
O.  S.  234,  n  Longsdorfs  Notes,  884. 

The  year's  allowance  to  the  widow,  under 
O.  C,  1  10656,  can  only  be  made  out  of  the 
estate  of  a  deceased  resident  of  Ohio,  and 
not  in  an  ancillary  administration  out  of 


the  property  in  this  state  of  a  deceased  non- 
resident: McCaila  t.  UeOalta,  40  Bnll.  280. 

Piftew  years  after  the  husband's  dis^ 
peannee,  the  probate  court  appdnted  an  ad- 
ministrator, who  eoOeeted  a  claim  of  $174.21 
due  the  husband.  Lat»  the  husband  reap- 
peared and  donanded  this  sum  of  the  per- 
son from  whom  it  had  been  collected.  It 
was  held  that  the  presumption  was  that  the 
money  was  paid  to  the  wife,  who  was  en- 
titled to  a  year's  support  on  the  suppMition 
that  her  husband  was  dead:  Brent  v.  First, 
41  O.  a  436,  IV  Longsdorfs  Notes,  70. 

G.  Setixw, 

A  paper  styled  a  motion  that  sets  forth 
sufficient  facts  to  justify  a  probate  judge  in 
reviewing  the  allowance  made  to  the  widow 
and  children,  is  a  sufficient  compliance  with 
G.  C,  S  10659,  which  provides  that  a  petition 
shall  be  filed  for  that  purpose;  for  the  court 
is  only  asked  to  make  an  order  in  the  prem- 
ises, and  a  motion  is  all  that  is  necessary 
to  obtain  an  order  from  a  court.  When  such 
a  motion  is  overruled  by  the  probate  court 
the  party  who  filed  it  can  not  be  deprived 
of  his  appeal  to  the  common  pleas  court  on 
the  ground  that  he  did  not  file  a  peUtion  as 
required  by  G.  C,  S  10659,  for  the  paper 
was  all  that  section  requires:  In  re  Bahe, 
12  O.  a  (N.P.)  590. 

The  allowance  provided  for  hy  G.  0., 
§  10656,  may  be  reviewed  and  iwreased  for 
the  benefit  of  the  estate  M  the  widow  1^  the 
probate  court,  under  O.  0.,  1 106S9,  on  peti- 
tion of  a  "person  interested":  Sherman  t. 
Sherman,  21  O.  8.  631,  III  Longsdorfs 
Notes,  48. 

Overruling  the  widow's  application  to  re- 
view the  year's  support,  under  G.  C, 
1 10660,  as  allowed  by  the  appraisers,  is  rea 
judicata  as  to  all  persons  interested,  and 
bars  a  further  application:  Moon  v.  Moore, 
46  O.  S.  89,  IV  Longsdorfs  Notes,  314. 

The  review  of  the  year's  allowance  on  peti- 
tion of  a  person  interested  may  be  asked, 
after  the  year  and  the  widow  have  both  ex- 
pired: Sherman  t.  Shermmt,  21  O.  S.  631, 
III  Longsdorfs  Notes,  48. 

A  person  with  whom  the  widow  lived  dur- 
ing the  twelve  months,  and  until  her  death, 
and  who  supported  and  took  care  of  her,  and 
incurred  expense  for  her  in  sickness,  and 
who  has  a  valid  claim  therefor  against  her 
estate,  is  a  "person  interested,"  within  the 
meaning  of  G.  C,  1  10659 :  Sherman  v. 
Sherman,  21  O.  8.  631,  III  Longsdorfs  Notes 
48. 

As  the  law  was  before  the  amendment  of 
G.  C,  §  11206,  by  the  act  of  April  15,  1882, 
if  the  probate  court  neither  increased  nor 
diminished  the  allowance  set  off      the  ap- 
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praisera  for  the  year's  support  of  the  widow 
and  minor  children,  but  confirmed  it,  there 
IB  no  right  of  appeal  from  aaid  order  to  the 
court  of  common  pleas:  Reidermann  T.  Tafel, 
9  Dec.  Rep.  393,  12  Bull.  284. 

The  probate  court  refused  to  set  aside  a 
year's  allowance  to  a  widow  aa  barred  by  an 
ante-nuptial  contract,  holding  that  it  had  no 
jurisdiction  to  determine  the  validity  and 
effect  of  such  contract,  and  it  was  also 
urged  that  such  allowance  is  a  debt  which 
can  not  be  barsed  by  prior  contract,  either 
as  to  herself  or  children.  The  ruling  was 
affirmed:  Baldtcin  v.  Broadstone,  35  Bull. 
161. 

The  court  may  increase  or  decrease  the 
allowance,  but  it  has  not  original  jurisdic- 
tion to  fix  same:  In  re  Roth,  0  O.  N.  P. 
498,  9  0.  D.  (NJ>.)  429. 

The  proper  method  to  have  the  allowance 
reviewed  is  by  petition,  and  not  by  excep- 
tion to  the  inventory  under  O.  C,  1  10639: 
In  re  Rierdon,  5  0,  P.  516,  5  O.  D.  (N.P.) 
606. 

XIX.   MANSION  HOUSE. 

The  widow's  right  to  remain  in  the  man- 
sion house  is  not  restricted  to  personal  oc- 
cupancy. If  the  administrator  denies  her 
right  and  rents  it,  ^e  is  entitled  to  the  roit 
If  he  has  collected  the  rents  and  paid  debts 
with  tbem,  she  may  charge  him  personally 
or  as  administrator  and  that  he  may  be 
personally  held  is  no  defense  to  an  action 
against  him  as  representing  the  estate: 
Conger  v.  A.ttDOod,  28  O.  S.  134,  III  Longs- 
dorfs  Notes,  393. 

XX.  DISTRIBUTION. 

A.   Intebest  of  Distributee. 

The  distributee's  right  vests  at  the  death, 
subject  to  administration.  Upon  his  death, 
before  distribution  the  right  passes  to  his 
personal  representative:  Armstrong  v.  Oran- 
din,  39  O.  S.  368,  III  Longsdorf's  Notes,  1037. 

The  widow's  share  of  personalty  vests  im- 
mediately on  the  husband's  death  intestate, 
though  the  statute  of  descents  provides 
what  she  shall  get  on  distribution,  accord- 
ingly her  administrator  takes  if  she  dies 
before  order  of  distribution ;  Conger  v. 
Barker,  11  O.  S.  1,  II  Longsdorfs  Notes,  475. 

Children  of  a  deceased  heir  take  their 
share  in  personalty  subject  to  the  burdens 
that  would  have  been  valid  against  the 
heir:  Xartin  v.  Martin,  56  O.  S.  333,  IT 
Longsdorf's  Notes,  691. 

A  widow  or  widower  is  not  entitled  to 
interest  on  the  distributive  share  in  person- 
alty, because  the  distributive  share  can  not 
be  known  until  the  amount  of  personal  prop* 


erty  subject  to  distribution  has  been  ascer- 
tained and  the  distributive  share  computed 
therefrom:  Hutchings  v.  Davis,  68  O.  S. 
160,  IV  Longsdorf's  Notes,  941  [distinguish- 
ing Gray  v.  Case  School,  62  O.  S.  1,  IV 
Longsdorf's  Notes,  821]. 

A  legacy  bears  interest  from  one  year  after 
notice  of  executor's  appointment:  Gray  v. 
Case  School,  62  0.  S.  1,  IV  Longsdorfs 
Notes,  821  [affirming  Case  School  v.  Cray,  15 
U.  C.  C.  488,  8  O.  C.  D.  241]. 

That  part  of  the  funds  in  the  hands  of  an 
executor  which  represents  the  value  of  the 
widow's  dower  is  entitled  to  share  the  inter- 
est earned,  pro  rata  with  the  rest  of  dece- 
dent's estate:  In  re  Arnold,  10  O.  N.  P. 
(N.S.)   167,  47  Bull.  616,  48  Bull.  929. 

A  testator  gave  to  his  wife  all  that  part 
and  interest  in  his  estate,  real,  personal  and 
mixed,  which  is  secured  to  her,  as  his  widow, 
by  the  laws  of  distribution  of  estates  of  the 
state  of  Ohi<^  in  the  cases  where  wives  sur- 
vive husluinds  who  die  intestate,  and  gave, 
absolutely,  the  remainder  of  hia  property, 
real,  personal  and  mixed,  to  his  brother.  It 
was  held  that,  under  this  will,  the  widow 
took  her  dower  interest  in  the  nal  estate  of 
the  testator,  situated  in  Ohio,  one-half  of 
tiie  first  four  hundred  dollars  and  one-third 
of  the  remainder  of  the  personal  property 
subject  to  distribution,  the  use  of  the  man- 
sion hotise,  under  the  provisions  of  O.  C, 
1 8607,  and  the  year's  allowance  provided 
for  in  G.  C,  S  10656,  and  that  the  remainder 
of  the  estate,  real,  personal  and  mixed, 
went  to  the  brother:  Foster  v.  Clifford,  87 
O.  S.  294  [reversii^  Clifford  v.  Foster,  14  O. 
C.  C.  (N.S.)  391,  23  O.  C.  D.  429]. 

B.    INTEBEST  or  KXBCUTOB. 

Wh^  a  testator  vests  in  his  widow  a  life 
estate  in  his  lands,  with  the  provision  that 
within  a  reasonable  time  after  the  death  of 
his  widow  certain  land  shall  be  sold  by  the 
executors  named  in  the  will  and  the  pro- 
ceeds divided  equally  between  his  five  chil- 
dren, or  if  any  of  his  children  dhonid  die 
before  distribution  the  share  of  such  child  or 
children  should  go  to  his  or  their  hdr^  "so 
that  the  proceeds  of  said  lot  may  vest  in  my 
children  and  their  heirs  forever,"  the  power 
given  to  the  executors  with  respect  to  con- 
ferring title  is  a  power  coupled  with  an  in- 
terest and  vests  the  fee  in  the  executors: 
Enisely  v.  Young,  16  O.  C.  0.  (N.S.)  49,  23 
O.  C.  D.  439. 

C.  TiUE. 

The  debts  of  an  estate  must  be  paid  be- 
fore distrilmtion  to  heirs;  and  distribution 
made  to  heirs  upon  the  advice  of  counsel 
and  probate  judge,  is  made  at  the  peril  of 
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the  admlnietrator.  If  the  estate  proves  boI- 
vent,  he  should  be  credited  with  such  distri- 
butiOD,  but  if  insolvent,  he  should  not  re- 
ceive such  credit:  James  v.  Weat,  67  0.  S. 
208,  IV  Lon^dorfs  Notes,  923. 

An  order  of  distribution  to  an  executor 
made  in  less  than  thirty  days  after  filing  his 
ac<»ant  (O.  C,  §  10848)  is  without  jurisdic- 
tion and  a  motion  to  vacate  lies:  In  re  Cloud, 
7  O.  C.  C.  67,  3  O.  C.  D.  666. 

There  is  no  rule  as  to  distribution  kindred 
to  that  relating  to  legacies.  The  distribu- 
tion is  to  be  made  when  the  court  orders  it 
done,  and  not  before.  The  amount  to  be 
distributed  can  not  be  fixed  until  the  court 
passes  upon  the  accounts  of  the  executor 
and  determines  how  much  is  to  be  charged 
to  him  and  for  what  amounts  be  is  to  be 
credited:  In  re  Hutchins,  21  O.  C.  C.  720, 
12  0.  C.  D.  29  [r«Ter8ing,  on  other  grounds, 
Butchim  V.  Davia,  68  O.  S.  160,  IV  Longs- 
dorrs  Notes,  041]. 

The  probate  court  may  pass  on  and  order 
payment  of  a  l^[acy  before  flnal  distribution 
and  before  the  four  years  in  which  a  claim 
eftn  be  sued  on  have  elapsed,  the  legatee 
giving  indemnity:  Dianey  v.  Hatoee,  0  Dec. 
Bep.  406,  12  Bull.  3S2;  WeUter  v.  Bible 
SwAetyt  60  0.  8.  1,  IV  Longsdorra  Notes, 
481. 

Distribution  of  an  estate  will  not  be  de- 
layed by  reason  of  a  contingent  claim  arising 
from  decedraifs  having  signed  a  title-  bond 
to  protect  a  defective  title  to  land  sold.  The 
remedy  at  law  is  adequate  in  case  the  title 
proves  defective:  In  re  Batea,  7  O.  N.  P. 
625,  6  O.  D.  (N.P.)  545. 

liBgatees  are  entitled  to  demand  payment 
of  their  legacies  within  the  time  limited  for 
the  presentation  of  the  claims  of  creditors, 
upon  a  satisfactory  showing  to  the  probate 
court,  and  the  giving  of  an  undertaking  to 
the  executor,  if  any  be  required  by  the  court: 
In  re  Isherwood,  7  O.  N,  P.  332,  5  O.  D. 
(N.P.)  143. 

D.   Ordeb  of  Coubt. 
1.   Form  and  Effect  of  Order. 

An  order  to  an  executor  with  reference  to 
the  distribution  of  the  fund  in  his  hands 
flbould  merely  direct  him  to  pay  it  out  in  ac- 
cordance with  law  and  the  provisions  of  the 
will,  any  further  directions  as  to  whom  the 
fund  is  to  be  paid  is  inoperative  and  void: 
In  re  Ultman,  12  O.  C.  C.  (N.S.)  840,  21  0. 
C.  D.  370  [modifying  and  affirming  In  re 
Ullman,  fl  0.  N.  P.  (N.S.)  J2,  19  O.  D. 
(N.P.)  803]. 

There  is  no  authority  to  designate  by  name 
or  otherwise  the  person  entitled  to  receive 
the  ftmds  to  be  distributed,  and  such  designa- 
tion, if  made,  is  void  and  of  no  effect:  Arm- 


strong V.  Grandin,  39  0.  S.  368,  III  Longs- 
dorf's  Notes,  1037;  Bank  v.  Beebe,  62  0.  8. 
41,  IV  Longsdorf's  Notes,  823. 

The  probate  court  under  G.  C,  |  10848,  can 
make  a  general  order  for  distribution,  but  it 
can  not  make  specific  distribution  to  heirs  or 
creditors  by  name:  In  re  Miller,  12  0.  D. 
(N.P.)  662. 

An  Order  of  court  to  distribute  a  remain- 
ing  fund  "to  the  next  of  kin  and  representa- 
tive according  to  the  statute,"  which  statute 
gave  the  whole  fund  to  the  widow,  can  not  be 
construed  to  bar  her  right,  although  the 
same  order  describes  the  heirs  and  repre- 
sentatives as  "next  of  kin  and  distributees": 
Armatronff  v.  Grandin,  39  O.  S.  868,  III 
longsdorf's  Notes,  1037. 

An  executor  or  administrator  is  protected 
by  the  order  of  court  compelling  him  to  make 
payment  to  certain  distributees,  and  such 
record  may  be  used  as  evidence  in  a  subse- 
quent suit  for  tbe  same  money,  by  one  who 
was  not  a  party  to  the  original  suit:  Jack- 
man  V.  Wasignary,  56  Bull.  1. 

A  mortgagee  is  entitled  to  be  rect^ized 
in  the  order  of  distribution,  but  can  not 
have  an  order  of  sale  on  his  mortgage,  tbe 
courfg  powers  being  only  what  the  statute 
confers  in  special  proceedings:  Harlan  v. 
Roberta,  2  Dec.  Rep.  473,  3  W.  L  M.  202. 

In  an  action  brought  under  O.  C,  1 10870, 
a  general  finding  of  a  balance  in  the  hands  of 
the  executor  or  administrator  and  an  order 
to  distribute  the  same  aeeordii^  to  law,  is 
not  a  sufficient  foundation  for  the  action; 
but  tbe  apecifto  amount,  if  any,  due  to  the 
plaintiff  must  have  been  first  fixed  by  a  court 
of  competent  jurisdiction  as  provided  1^  Uw: 
Henry  v.  Doyle,  82  O.  8.  113. 

2.      Power  to  Order  Distribution. 

Formerly,  one  executor  could  compel  dis- 
tribution as  against  another  executor,  or  as 
against  the  representative  of  a  deceased  ex- 
ecutor, by  a  bill  in  chancery:  Stiver  v. 
Stiver,  8  O.  217,  I  Longsdorf's  Notes,  426. 

Formerly  any  creditor  could  compel  distri- 
bution by  a  bill  in  chancery.  So  a  surviving 
partner  could  compel  distribution  by  tbe  ad- 
ministrator of  a  deceased  partner:  Gros- 
vcnor  v.  Austin,  6  O.  103,  I  Longsdorfs 
Notes,  326. 

An  order  to  an  executor  with  reference  to 
the  distribution  of  the  fund  in  his  hands 
should  merely  direct  him  to  pay  it  out  in  ac- 
cordance with  law  and  the  provisions  of  the 
will,  any  further  directions  as  to  whom  the 
fund  is  to  be  paid  is  inoperative  and  void: 
In  re  Vllman,  12  O.  C.  C.  (N.S.)  340,  21 
O.  C.  D.  370  [modifying  and  affirming  In  re 
Ullman,  9  O.  N.  P.  (N.S.)  12,  19  O.  D. 
(N.P.)  803]. 
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An  affidftTit  filed  hy  the  widow  of  the  tes- 
tator to  whom  a  life  eatato  has  bees  giren 
with  a  eontingait  rawUnder  over  "to  be 
distribnted  in  acGordance  with  the  laws  of 
the  stated'  in  lieu  oi  a  final  account,  and 
published  as  notice  of  a  final  account,  was 
not  notice  to  anybody  of  a  proceeding  for  a 
oomtruction  of  the  will  or  determinaticai  of 
the  rights  of  the  devisees  under  the  will;  and 
the  action  of  the  court  in  ocmfimUng  tlw  ao- 
eount  was  not  intended  to  and  did  not  have 
the  effect  of  determining  who  were  the  dis- 
tributees under  the  will  or  under  the  law: 
Cornea  t.  McAfee,  11  O.  N.  P.  (N.S.)  617. 

Claims  which  no  creditor  is  asserting  are 
not  to  be  provided  for  by  the  probate  court 
on  final  settlement:  Com  v.  John,  32  O.  S. 
532,  ni  Longsdorf's  Notes,  649. 

Where  there  are  no  other  outstanding 
claims,  a  provision  for  the  payment  of  an 
annuity  does  not  stand  in  the  way  of  final 
distribution,  when  it  appears  that  the  annui- 
tant has  for  a  valuable  consideration  trans* 
ferred  to  the  parties  entitled  to  the  oorpua  of 
the  estate  his  entire  right,  title  and  interest 
therein:  Deposit  Co.  v.  Kirby,  17  O.  D.  (N. 
P.)  194,  4  O.  L.  R.  304. 

The  account  of  an  executor  must  be  filed 
thirty  days  before  an  order  of  distribution 
can  be  made  by  the  probate  court,  and  all 
parties  interested  can  be  brought  before  it 
for  the  purpose  of  determining  who  shall 
share  in  such  distribution:  In  n  OUntd,  7 
O.  C.  C.  67.  3  O.  C.  D.  666. 


3.   Pmoer  fo  Dvtemint  Distribution. 

The  probate  court  has  no  jurisdiction 
under  G.  C,  8  10492,  to  determine  who  are 
the  distributees  of  the  estate  and  the  amount 
due  each.  Its  power  is  exhausted  by  making 
a  general  order  to  distribute:  Bank  T.  Be^e, 
62  0.  S.  41,  IV  Longsdorf's  Notes,  823. 

The  probate  court  is  without  jurisdiction 
to  determine  to  whom  the  estate  of  a  dece- 
dent shall  be  distributed,  but  is  limited  to 
questions  of  amount  each  heir  is  to  receive: 
Skardon  v.  RoUnwn,  8  O.  L.  R.  412,  6S  Bull. 
373. 

The  court  has  power  on  final  settlement 
imly  '*to  order  tiie  distribution.**  This  gives 
it  no  power  to  designate  the  distributees  or 
determine  the  amount  due  each:  Swearingen 
T.  Storria,  14  0.  S.  424,  II  Longsdorf  s  Notes. 
671;  OoiD  V.  John,  32  0.  S.  632.  HI  Longs- 
dorfs  Notes.  649;  Armstrong  v.  Orandin, 
39  O.  S.  368,  in  Longsdorfs  Notes,  1037. 

Today,  the  settlement  of  estates  is  with 
the  probate  court,  and  a  creditor  can  not,  at 
his  option,  transfer  such  settlement  to  an- 
other court:  McDonald  v.  Aten,  1  O.  8.  293, 
I  Longsdorfs  Notes,  981. 


An  act  (of  1863)  giving  the  pnAiate  oonrft 
exclusive  jurisdiction  to  enforce  distribution 
of  decedent's  estates  is  constitotionaL  While 
this  authorises  the  court  to  determine  every 
disputed  question  oi  fact  1^  itself  or  a  jury, 
and  to  enforce  its  order  1^  execution,  yet  it 
does  not  give  the  court  jurisdiction  of  an 
original  petition  to  compel  the  administrator 
to  pay  the  amount  due  under  its  order  of 
distributiML  It  is  only  enforcible  by  an 
execution  in  that  court — ^to  enforce  it  as  a 
debt  of  record  must  be  by  other  proceedings: 
MoLaughUn  v.  McLaughlin,  4  O.  8,  608*  II 
Longsdorfs  Notes,  126. 

The  probate  court  has  jurisdicticm  of  a 
l%atee*s  petition  to  compel  executors  to  pay 
over  a  balance  of  the  legacy  before  the  time 
for  final  diatribution,  and  in  a  proper  ease 
even  before  the  time  for  debte  to  be  proven 
has  elapsed,  as  where  there  are  probaMy  no 
debte  and  abundant  assete  and  a  great  neces- 
sity: In  re  Ishenoood,  7  O.  N.  P.  332,  ff  0, 
D.  (N.P.)  143. 

The  probate  court,  under  G.  a,  110848. 
conferring  power  to  make  distribution,  can 
make  a  gaieral  order  therefor;  it  can  not 
make  ^q>eoific  disbibuticat  to  heirs  or  cred- 
itors by  name:  In  re  MiUer,  12  0.  D.  (N.P.) 
662. 

The  probate  court  has  Jnrisdietion  trt  the 
person  of  the  administrator  until  his  ae- 
eounts  are  settied.  Ai^  that  jurisdietimi 
is  not  ousted  by  the  fact  that  the  court  orden 
bis  r«noval  and  appoints  a  sueeessw:  In  re 
Morrison,  68  O.  S.  262,  IV  LongsdorfB  Notes, 
043. 

The  prolwto  court  can  not  determine  the 
Btato  ci  accounts  between  the  administrator 
and  distributees  and  determine  the  validi^ 
of  offsets  due  the  administrator.  This  can  be 
inquired  into  when  a  distributee  seeks  to  en- 
force the  order  of  distribution:  Cose  v.  John, 
32  O.  S.  532,  in  Longsdorfs  Notes,  649. 

The  equity  powers  of  the  probate  court 
which  would  enable  it  to  find  that  trust 
funds  were  mixed  with  the  estate  and  to  de- 
clare them  a  preferred  debt  not  having  been 
put  exclusively  in  that  court  leaves  the  ctmi- 
mon  pleas  jurisdiction  over  such  question  as 
concurrent  or  cumulative:  Harvester  Co.  v. 
Keifer,  20  O.  C.  C.  311,  11  O.  C.  D.  270. 

In  an  action  under  G.  C,  %  10848,  to  com- 
pel distribution  the  probate  court  must  de- 
termine, as  a  matter  of  eridence,  who  are  the 
rightful  distributees  of  the  estate,  and  is  not 
limited  to  fixing  the  amount  due  to  each: 
Jackman  v.  Wasignary,  56  Bull.  1. 

The  probate  court  has  power  to  pass  on  the 
validity  of  the  claims  of  I^atees,  and  order 
their  payment  before  final  distribution  of  the 
estate.  L^atees  are  entitled  to  payment  of 
legacies  before  expiration  of  four  (4)  years 
within  which  creditors'  claims  may  be  pi*. 
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ministTator  is  in  the  eiutody  of  the  law, 
and  does  not  vest  in  or  bee<Hne  the  property 
of  the  heir  or  legatee:  Orlopp  t.  SckuHhri 
72  O.  S.  41  [rerereing  Orlopp  t.  Schuyler,  4 

o.  a  a  (N.S.)  611, 16  o.  c.  b.  127]. 


eented:  Dianey  r.  H«o«^  9  Dee.  "Bep.  406,  12 
BnlL  322. 

O.  C,  1 10855,  provides  that  the  eonrt  of 
common  pleas  shall  have  ecnmirreiit  original 
Jurisdietion  with  the  probate  oourt  in  all 
cases  provided  for  in  O.  0^  ||  10848  to 
10853.  There  is  no  appeal:  In  re  Oorrejft  4 
O.  C.  C.  220,  2  O.  a  D.  SIO. 

G.  11 10848  to  10868,  were  designed  to 
wafer  on  the  probate  and  common  pleas 
emuts  the  power  of  enforcing  an  order  of 
diateibntion.  It  does  not  exclude  the  remedy 
provided  for  a  lejfatee  by  G.  C,  f  i  10762  and 
10870.  It  is  merely  cumulative  to  the  latter 
■eetionat  Oray  t.  Case  flCcftool,  62  0.  B.  1,  IV 
LoogidorFs  Notes,  821. 

The  common  pleas  can  adjudge  as  between 
a  creditor  and  an  assignee  of  a  distributee, 
claiming  adversely  to  each  other  on  inter- 
pleader: Bani  v.  Beehe,  62  0.  S.  41,  IV 
Longsdorf  8  Notes,  823. 

An  attempt  on  the  part  of  the  circuit  court 
to  specifically  distribute  funds  in  the  hands 
of  an  administratrix  is  ultra  viret  and  void. 
The  probate  court  has  no  jurisdiction  in  the 
nuttter,  and  hence  the  higher  court  can  not 
obtain  snch  authority  by  appeal:  In  re 
Mahohn,  51  Bull.  200  [affirmed,  without 
opinion.  In  re  Estate  Maliolm,  72  0.  8.  679]. 

The  superior  court,  by  virtue  of  its  chan- 
cery powers,  has  jurisdiction  of  an  action  on 
behalf  of  one  or  more  heirs,  to  compel  an  ad- 
noinistrator  to  render  an  account  of  his  ad- 
ministration and  distribution  of  an  estate: 
CttdwaOader  v.  hongley,  12  Dec.  R^.  766,  1 
D.  497. 

Personalty  has  no  situs  and  its  distribu- 
tion, except  to  pay  debts,  is  governed  by  the 
lea  domjoilii  of  the  owner:  Btoearingm  v. 
Uorrie,  14  0.  &  424,  n  Longsdorf  s  Notes, 
671. 

The  settlement  of  a  final  account  showing 
payment  of  money  to  a  person  not  entitled 
thereto  (as  to  the  child  of  a  deceased  l^atee 
instead  of  the  l^atee's  adminstrator)  is  no 
bar  to  a  subsequent  action  against  bim  for 
the  recovery  of  the  mon^  by  one  who  is 
l^^ly  entitled  to  the  same:  Banning  v. 
Qotthalh  62  O.  a  210,  IV  Longsdorf  s  Notes, 
SSL 

4.  Veoesatfy. 

As  eueutor  as  sneh  has  no  power  before 
final  settlement  to  turn  over,  without  an 
order  of  the  probate  court,  notes  held  1^  the 
estate  to  a  creditor  of  ttie  estate,  and  one 
holding  notes  so  turned  over  does  not  have  a 
valid  title  to  them  upon  which  to  sue  the 
maker:  Bwety  Co.  v.  Haughton,  13  O.  G.  C. 
(NJ3.)  623,  22  O.  C.  D.  138. 

So  long  as  an  estate  remains  unsettled,  or 
at  least  until  order  of  distribution  is  made, 
the  properly  hdd  1^  an  executor  or  an  ad- 


S.   MetlMd  of  Bnforeemmt. 
(a)    In  General. 

G.  C,  §§  10848  to  10860,  were  designed  to 
confer  on  the  probate  and  common  pleas 
courts  the  power  of  enforcing  an  order  of 
distribution  made  by  the  probate  court  on 
the  settlement  of  an  account,  by  an  executor, 
administrator  or  guardian.  It  does  not  ex- 
clude the  remedy  provided  for  a  legatee  by 
G.  C,  H  10762  and  10870.  G.  C,  {{  10848 
to  10858  are  merely  cumulative  to  O.  C, 
Si  10762  and  10870:  Gray  v.  Scfcool,  62  O. 
8.  1,  IV  Longsdorf's  Notes,  821. 

G.  C,  S  10848,  does  not  repeal  G.  C, 
Si  10869,  10870  and  10871,  which  authorize 
suits  on  the  bond  of  executor  or  adminis- 
trator, but  provides  a  cumulative  and  more 
summary  remedy  for  the  enforcement  of  de- 
mands against  executors  and  administrators: 
Dawson  v.  Dawson,  26  O.  S.  443,  III  Longs- 
dorf s  Notes,  251. 

G.  C,  SI  10848  to  10856,  furnish  a  com- 
plete and  adequate  remedy  to  the  next  of 
kin  to  recover  their  distributive  shares  of 
the  estate,  where  it  can  be  shown  that,  in 
respect  to  any  portion  of  his  estate  he  died 
intestate :  Boicen  v.  Botoen,  38  O.  S.  426,  III 
Longsdorf  s  Notes,  080. 

The  proceedings  authorized  by  6.  C., 
SS  10853,  10854  and  10855,  do  not  exclude  an 
action  by  the  executor,  asking  a  construction 
of  the  will,  G.  C,  SS  10857  and  10868,  in- 
volving the  determination  of  the  rights  of 
legatees:  Daoia  v.  HuteMnge,  16  O.  C.  0. 
174,  8  0.  G.  D.  52  [reversed,  without  reference 
to  O.  C,  S  10866,  DaviB  v.  Davit,  62  0.  S. 
411,  IV  Longsdorfs  Notes,  837]. 

A  creditor  may  maintain  a  bill  in  chan- 
cery for  distribuUon  of  deoedent^s  assets 
against  an  executor  or  administrator,  before 
obtaining  judgment:  GrosceRor  v.  Austin,  6 
O.  103,  I  Longsdorfs  Notes,  326. 

A  creditor's  bill  will  lie  to  reach  an  heir's 
interest  in  the  hands  of  an  executor:  Boa- 
weU  V.  Hall,  6  0.  N.  P.  497,  8  0.  D.  (N.P.) 
690. 

In  a  suit  brought  under  Q.  C,  S  10870,  by 
a  legatee  or  other  distributee  against  an 
eecutor  or  administrator,  it  is  necessary  to 
allege  and  prove  a  demand  upon,  and  neglect 
or  refusal  by,  the  defendant  before  the  com- 
mencement of  the  action:  Henry  v.  Itoyle, 
82  0.  S.  113. 

In  an  action  under  G.  C,  S  10870,  by  a 
Iqfatee  or  other  distributee  against  an  execu- 
Itor  or  administrator,  a  general  finding  of  a 
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balance  in  the  bands  of  the  executor  or  ad- 
mioistrator  and  an  order  to  distribute  the 
eame  according  to  law,  is  not  a  sufficient 
foundation  for  the  action,  but  the  specifio 
amount,  if  any,  due  to  the  plaintiff  must 
have  been  first  fixed  by  a  court  of  competent 
jurisdiction  as  provided  1^  law;  Henry  v. 
Doyle,  82  O.  S.  113. 

An  order  of  distribution  by  the  court  has 
BO  far  the  force  and  effect  of  a  judgment 
that  it  may  be  enforced  by  execution:  Mc- 
Laughlin T.  McLaughlin,  4  O.  8.  SOS,  II 
LongsdorfB  Notes,  126. 

The  probate  court,  having  acquired  juris- 
diction, its  findings  and  judgment  are  con- 
ctuBive  until  reversed  or  modified  or  other- 
wiBe  adjudged  erroneous:  Jones  v.  Willis,  72 
O.  S.  189,  IV  Lorigsdorf's  Notes,  !)89. 

Suit  may  be  brought  against  an  adminis- 
trator by  a  distributee,  individually,  as  for 
money  bad  and  received,  without  naming  him 
aa  administrator:   Waldvmith  t.  Waldsmith, 

2  0.  156,  I  LongBdorfs  Notea,  114. 

When  one  of  two  executors  has  in  his 
handa  the  balance  remaining  for  distribution, 
an  action  may  be  maintained  against  him, 
without  joining  his  oo-exeoutor  or  adminis- 
trator: Vegley  t.  Qard,  20  0.  310,  I  LongB- 
dorfs NoteB,  910. 

An  order  refuaing  to  remove  an  adminis- 
trator is  not  included  in  the  "orders,  judg- 
ments and  decrees,**  authorized  by  the  act  of 
April  17,  1857:  Bhermle  t.  Schiller,  50  0.  S. 
701,  IV  Longsdorfs  Notes,  523. 

Service  upon  a  foreign  administratrix  can 
be  had  by  publication  or  by  her  voluntary 
appearance;  and  the  court  has  full  jurisdic- 
tion to  hear  and  determine  the  amount  due 
from  the  former  guardian  of  the  ward,  and 
order  the  amount  paid  by  such  administra- 
trix. The  jurisdiction  having  once  attached 
can  not  be  ousted  by  removal  from  state,  or 
by  removal  of  trust  property:  Meeting  v. 
Stridcland,  18  0.  C.  C.  136,  9  O.  0.  D.  841. 

Where  the  record  shows  afflrmativdy  that 
the  law  in  regard  to  service  by  publication 
under  G.  C,  §  10860,  has  not  been  complied 
with,  all  the  proceedings  under  the  same  are 
void  and  may  be  set  aside  on  motion  of  an 
interested  party:  In  re  Cloud,  7  O.  C.  C.  67, 

3  O.  C.  D.  666. 

(b)  Limitation. 

Wbere  the  residuum  is  left  to  children  and 
their  issue,  and  the  executors  had  published 
all  statutory  notices  and  a  grandson  by  a  de- 
ceased daughter  was,  without  their  fault,  un- 
known to  them,  but  be  knew  his  relationship 
before  decedent  died  and  that  he  might  in- 
herit and  could  readily  have  ascertained  the 
fact  of  death,  but  did  not  inform  the  execu- 
tors of  his  existence  or  make  any  claim  until 


eleven  years  after  final  settlement,  and 
brought  suit  for  hia  share  eighteen  years 
after  final  settlement,  it  was  held  that  biB 
action  against  the  executors  is  barred:  BtetC' 
art  V.  Welsh,  41  O.  8.  483,  IV  Longsdorfs 
Notes,  74. 

If  a  distributee  is  not  known  to  exist,  and 
the  executorB  close  up  the  estate  in  good 
faith,  limitations  begin  to  run  in  their  favor 
against  all  who  knew  of  the  termination  of 
the  trust,  and  a  beneficiary  without  actual 
knowledge  by  reason  of  his  own  laches,  will 
be  treated  as  having  notice:  Bteioart  T. 
Welsh,  41  O.  S.  483,  IV  Longsdorfs  Notes, 
74. 

An  action  to  recover  a  general  legacy  is 
not  on  a  continuing  trust  and  is  barred  by 
the  statute  of  limitations;  Webater  t.  Bible 
Society,  60  O.  S.  1,  IV  Longsdorfs  Notes, 

481. 

An  action  under  0.  C,  S|  10848-108S4,  to 
recover  an  unpaid  balance  in  the  hands  of 
an  administrator  is  barred  by  the  statute  of 
limitations  within  Bix  years  after  the  ex- 
piraion  of  thirty  days  frcnn  the  date  of  order 
of  distribution:  Lease  liovmey,  6  O.  C  C. 
480,  3  O.  C.  D.  285. 

For  the  application  of  the  statute  of  limi- 
tations, see  LnciTATioNS,  Statute  or. 

(c)  RevUvo. 

G.  C,  I  I08Sfl,  is  broad  enough  to  allow 
the  court  to  enttertain  any  appeal  from  the 
judgment  of  the  probate  court.  But  the  cir- 
cuit court  has  decided  that  O.  0.,  1 10859, 
refers  only  to  cases  in  which  it  is  sought  to 
make  the  executor  or  administrator  pay  upon 
proceedings  in  settlement  of  estates;  JTis* 
linohery  T.  D<mown,  8  O.  N.  P.  476,  11  O.  D. 
fN.P.)  686. 

G.  C.>  {  10859,  only  relates  to  proceedings 
brought  in  the  probate  court,  against  an 
executor  or  administrator,  under  O.  C, 
tif  10848,  et  seq.t  Barr  t.  Cloaterman,  2  O. 
C.  C.  387,  2  O.  C.  D.  261  [affirmed,  without 
opinion,  Closterman  v.  Barr,  27  Bull.  392]. 

Where  a  case  pending  in  the  probate  court 
is  reversed  and  sent  to  the  common  pleas 
court,  no  appeal  will  lie  from  the  final  judg- 
ment to  the  circuit  court:  In  re  Correy,  4  O. 
C.  C.  220,  2  0.  a  D.  610. 

E.  PATHEHT. 

1.   Method  of  Payment. 

A  distributee  having  for  her  own  purposes 
accepted  the  individual  check  of  one  of  two 
joint  executors  for  her  distributive  share  and 
gives  a  receipt  in  full  to  the  executors,  who 
thereupon  paid  her  share  with  her  as- 
sent to  such  executor,  whereby  it  was  lost  to 
the  estate,  can  not  on  dishonor  of  the  eheek 


Digitized  by  Google 


7575  ^BZEOUTOBS,  ASMHIUTBATOBS.  ETC.  XX. 


7876 


sue  the  execntora  and  their  sureties,  the  act 
of  the  executor  in  giving  his  individual 
ehe^  not  being  among  the  duties  in  the 
trust:  Riggin  v.  Creath^  60  O.  S.  114»  IV 
Ixmgwiorrs  Notes.  770. 

Wher^  after  final  settlement,  an  executor 
or  administrator  distributes  the  balance  in 
his  hands  to  a  part  only  of  the  distributees, 
such  distribution  will  not  avail  him  against 
the  claims  of  such  distributees  as  have  not 
received  their  share:  Tfegley  v.  GFard,  £0  0. 
310,  I  Longadorfs  Notes,  810. 

Stock  bequeathed  to  a  wife  for  life  and 
then  to  be  distributed  according  to  law,  thus 
giving  a  contingent  remainder  to  the  children 
vesting  at  her  death,  having  been  exchanged 
her  for  new  stock  in  a  reorganized  com- 
pany, it  to  be  taken  and  distributed  after 
ber  death  by  the  devisor's  administrator  de 
honia  non  with  the  will  annexed,  and  not  by 
her  administrator:  Come*  v.  McAfee,  11  0. 
N.  P.  (N.S.)  517. 

The  act  of  April  17,  1857  (S.  *  C.  619, 
G.  C,  S§  10848  to  108561,  furnishes  a  com- 
plete and  adequate  remedy  to  the  next  of  kin 
to  recover  their  distributive  shares  of  the 
estate,  where  it  can  be  shown  that,  in  re- 
spect to  any  portion  of  his  eatate,  the  testa- 
tor died  intestate:  Bowen  v.  Bowen,  38  O.  S. 
426,  III  Longsdorf's  Xotes,  980. 

An  executor  or  administrator  can  not  be 
compelled  to  distribute  the  funds  in  his 
hands  until  the  claimant  has  established  his 
right  under  the  forms  of  the  statutes;  he 
may  if  he  thinks  it  proper  to  do  so,  volun- 
tarily pay  out  the  distributive  fund,  trusting 
to  be  exonerated  on  the  final  distributive  ac- 
count: Benry  v.  Doyle,  82  0.  S.  113. 

Where  it  appears  that  the  requirement  of 
a  bond  to  protect  the  executor  is  provided 
for  in  G.  C,  1  10841,  would  be  a  great  hard- 
ship to  the  legatee,  payment  of  the  legacy 
without  bond  may  be  ordered:  In  re  leher- 
wood,  7  0.  N.  P.  332,  6  O.  D.  (N.P.)  143. 

The  court  will  not  enjoin  distribution  of 
an  estate  because  of  a  contingent  claim 
arising  from  decedent's  having  signed  a  title 
bond  to  protect  a  defective  title  to  land  sold. 
There  is  an  adequate  remedy  at  law:  In  re 
Bate8,  7  O.  N.  P.  625,  5  0.  D.  (N.P.)  545. 

The  power  of  protecting  the  administrator 
in  the  mode  provided  by  G.  C,  {  10762,  was 
firat  conferred  on  courts  of  law  in  this  state 
by  the  act  of  March  23,  1840,  Swan's  Stat 
(1841)  360:  Webster  v.  Bible  Society,  50 
O.  8.  1,  IV  Ixtngsdorf's  Notes,  481. 

Where  there  are  no  debta,  G.  C,  1  10762, 
does  not  apply:  Lapham  v.  Martin,  33  0.  S. 
99,  III  LongBdorf  s  Notes,  659. 

2.  Bet-off. 

The  administrator  or  executor  of  a  dece- 
dent's estate  has  the  right  and  it  is  his  duty 


to  retain  out  of  the  distrittutive  share  of  an 
heir  or  legatee  or  out  of  the  sum  due  a  cred- 
itor, an  amount  equal  to  the  debt  owing  to 
the  estate  by  such  heir,  l^atee  or  creditor, 
and  this  is  true  whether  such  indebtedness 
was  to  the  deceased  before  his  death  or  to  the 
estate  thereafer:  Lambright  v.  Lambright, 
74  O.  B.  198,  IV  Longsdorfs  Notes,  1009. 

Children  of  a  deceased  heir  (in  this  ease 
children  of  a  deceased  brother)  take  their 
shares  in  personalty  subject  to  the  burdens 
tiiat  would  have  been  valid  against  such  heir. 
Accordingly,  if  he  was  indebted  to  the  in- 
testate his  children's  shares  are  subject  to 
the  debt:  Martin  v.  Martin,  56  O.  S.  333,  IV 
Longsdorfs  Notes,  691. 

An  heir's  share  of  the  land  is  subject  to 
his  debts  due  to  the  decedent:  Keever  v. 
Hunter,  62  O.  S.  616,  IV  Longsdorfs  Notes, 
843. 

A  distributee's  interest  is  extinguished  by 
bis  debt  to  the  estate  for  the  amount,  and 
he  can  not  defeat  this  by  assignment  of  his 
interest:  Bkinner  v.  Lehmanf  6  O.  430,  I 
Longsdorfs  Notes,  348. 

A  debt  due  from  an  heir  or  legatee  is  an 
asset,  and  where  his  distributive  share  will 
be  sufficient  to  pay  it,  the  administrator 
must  charge  himself  therewith  in  full,  and 
so,  though  the  claim  is  due  decedent,  as 
surety  for  the  heir,  not  reduced  to  judgment 
until  after  decedent's  death  and  not  yet  paid. 
The  administrator  is  not  required  to  distrib- 
ute in  full  to  his  heir's  estate  and  present 
his  claim  for  the  debt  to  the  heir's  adminis- 
trator for  allowance  and  dividend:  In  re 
Ellis,  6  0.  N.  P.  207,  5  0.  D.  (N.P.)  330. 

While  an  executor  may  set  off  a  debt  due 
from  a  legatee  to  a  decedent  and  secured  by 
a  mortgage  upon  certain  realfy  belonging  to 
the  legatee,  a  judgment  creditor  of  such  lega- 
tee whose  judgment  is  a  lien  subsequent  to 
that  of  the  mortgage  can  not  compel  the 
executor  so  to  apply  such  legacy;  especially 
if  the  legatee  has  in  good  faith  and  for  value 
assigned  hie  interest  in  such  legacy  to  a 
third  person:  Chaprntm  v.  Viall,  19  O.  D. 
(N.P.)  788, 

An  heir  or  l^atee  who  owes  a  debt  to  the 
estate  can  not  compel  the  administrator  or 
executor  to  pay  him  his  entire  distributive 
share,  but  the  administrator  may  deduct 
therefrom  the  amount  of  the  debt:  In  re 
EUie,  6  0.  N.  P.  207,  5  0.  D.  (N.P.)  830. 

A  claim  1^  the  executor  of  the  widow  for 
a  balance  due  him  on  account  of  costs  and 
debts  paid  may  be  asserted  against  tiie  equi- 
table interest  of  the  widow  in  the  land,  but 
not  against  the  interest  of  the  adopted  dau^< 
ter:  Ogleaby  v.  Boee,  11  0.  N.  P.  (N.S.)  188, 
21  O.  D.  (N.P.)  29L 

A  debt  owed  to  the  estate  by  the  devisee 
of  specifie  realty  can  not  be  charged  thereon 
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by  tiie  oceentor  Vithout  judgment  and  levy 
any   other   creditw:     Woodruff  t. 
Snowdm,  7  0.  N.  P.  620,  10  O.  D.  (NJ.) 
123. 

But  a  share  out  of  a  Teiiduiiin  composed 
of  realiy  and  personalty  nUzed,  which  such 
debt  would  increase,  and  is  therefore  part 
thereof,  is  subject  to  deduction  for  such  debt: 
Woodruff  V.  Snotoden,  7  O.  N.  P.  520,  10 
O.  D.  (N.P.)  123. 

The  lien  of  a  magistrate's  jncfement  may 
be  set  up  in  a  proceeding  in  the  probate  court 
to  sell  the  property  of  a  decedent  to  pay 
debts,  where  the  party  against  whom  the 
lien  was  obtained  has  an  interest  in  the  prop- 
erty as  an  heir:  In  re  Be\tz,  11  O.  C.  C. 
(N.S.)  204,  21  0.  C.  D.  32. 

Set-ofif  of  a  debt  due  from  a  distributee, 
but  barred  by  limitations  in  the  decedent's 
life  time,  can  not  be  had  in  the  distributees 
action  for  his  share.  Limitations  apply  to 
equitable  aa  well  as  legal  claims:  Harrod  v. 
Carter,  3  O.  C.  C.  479,  2  O.  C.  D.  274. 

Where  under  the  doctrine  of  subrogation 
an  indebtedness  exists  in  favor  of  a  wife 
against  the  estate  of  her  husband  the  limita- 
tion proTided  by  G.  C,  $  10746.  does  not 
operate  as  a  bar  against  recovery  by  her  ad- 
ministrator of  the  amount  so  due:  Glerm  v. 
£MA«r,  11  O.  O.  C  (N.S.)  96,  20  O.  a  D. 
821. 

A  debt  due  an  estate  1^  a  son  of  a  testator 
ts  luperior  to  a  mortgage  given  by  him  on  his 
jnterert  in  certain  lands  of  his  father,  to 
seenre  another  debt,  and  will  be  deducted 
from  his  legacy  upon  distribution  unless  his 
interest  in  the  lands  mortgaged  comes  by 
way  of  a  specific  devise  of  such  real  estate: 
Woodruff  V.  Woodruff,  3  O.  C.  O.  (N.S.) 
616,  13  0.  a  D.  408. 

In  a  proceeding  brought  by  an  executor 
under  G.  C,  J  10728,  for  the  allowance  and 
pfl^ment  of  a  promissory  note  held  by  him, 
there  can  not  be  setoff  against  said  note 
payments  on  a  policy  of  insurance  made  by 
decedent  subsequent  to  the  death  of  the 
pqree  of  the  note  (decedentfe  wife),  to  whom 
he  had  assigned  said  policy,  said  insurance 
by  the  death  of  said  payee  and  by  virtue  of 
the  statute  of  descent  and  distribation  (G. 
C,  §8602)  inuring  to  the  benflt  of  dece- 
dent's estate,  especially  when  decedent  1^ 
codicil  gave  to  payee's  children  all  interest 
he  had  in  said  insurance  without  abatement 
on  account  of  such  payment:  Claypool  v. 
Claypool,  4  0.  C.  0.  (N.S.)  677,  16  O.  C.  D. 
327. 

A  debtor  heir,  who  makes  claim  on  distri- 
bution, is  required  to  account  to  the  estate 
for  the  debt  he  owes  and  the  amount  he  is  to 
receive  will  depend  upon  the  result  of  the 
accounting;  if  his  debt  is  evidcsieed  by 
promissory  notes,  they  may  In  a  suit  for  par- 


tition be  regarded  as  advancements,  and  in- 
terest upon  them  can  only  be  computed  up 
to  the  date  of  the  death  of  the  ancestor: 
Tobias  v.  Riohardson,  6  O.  C.  C.  (N.&)  74, 
16  O.  C.  D.  81  [affirmed,  without  opinion, 
Tobias  T.  Riohardson,  72  O.  8.  626]. 

Where  a  father,  after  executing  a  will  con- 
taining provision  for  all  his  children,  fur- 
nishes to  a  son  a  sum  oi  money,  "to  be 
talcen  out  of  his  estate,"  the  amount  thus 
furnished  is  properly  chargeable  agftinst  tl» 
devise  to  the  son:  Ctoodaon  t.  Ooodsoi^  12 
O.  O.  a  (K.S.)  1681,  21  O.  C.  D.  027  [af- 
firmed, without  opinion,  Ooodaon  t.  Qood8<m, 
87  0.  8.  602]. 

3.   To  Whom  Made. 

Determination  as  to  who  shall  participate 
in  the  estate  of  a  decedent  must  be  made  by 
the  executor  or  administrator  on  his  own  re- 
sponsibility and  without  the  protection  ot  an 
order  of  court:  Skardon  v.  Robinson,  8  0. 
L.  R.  412,  65  Bull.  373. 

Where  a  devisee  of  a  share  in  real  estate 
dies  before  distribution  is  made,  the  proceeds 
from  a  sale  of  the  property  go  to  his  heirs 
as  personalty,  and  should  he  paid  to  his  ad- 
ministrator: Avery  v.  Hovard,  7  O.  N.  P. 
(N.S.)  97,  19  O.  D.  (N.P.)  71. 

The  surplus  of  the  proceeds  of  a  sale  «i  real 
estate  by  an  administrator  remaining  in  his 
hands  on  the  final  settlement  of  his  account, 
under  the  statute,  is  to  be  considered  and 
disposed  of  as  real  estate,  and  the  widow  of 
intestate  is  not  entitled  to  any  part  thereof, 
in  her  capacity  as  one  of  the  distributees  of 
the  personal  estate  of  deceased:  Orisioold 
V.  Frmk,  22  O.  S.  70,  III  Longsdorf  s  Notes, 
69. 

The  jury  must  determine  from  t^e  evidmce 
who  the  beneficiaries  of  decedent  are,  and  the 
pecuniary  loss  sustained  by  each:  Traction 
Go.  V.  JfoeKer,  17  O.  D.  (N.P.)  22. 

Where  a  resident  of  this  state  meets 
death  by  wrongful  act  in  New  York,  and  the 
claim  is  settled  without  suit^  the  proceeds  of 
such  settlement  are  to  be  distributed  under 
G.  C  1 10773,  and  the  father  of  deceased 
would  not  be  oititled  to  share  with  the  wife 
as  a  distributee  of  the  fund:  MiXtvr  v. 
MiUer,  9  O.  0.  0.  (N.a)  316,  10  0.  0,  D. 
353. 

In  an  action  in  Ohio  for  wrongful  death 
of  a  husband,  reudent  of  Ohio,  occurring  in 
New  York,  where  such  husband  left  no  issue, 
the  damages  as  recovered  are  payable  to  his 
widow,  notwithstanding  the  general  rule  that 
such  damages  are  to  be  distributed  in  ae- 
eordance  with  the  statutes  of  the  state  in 
which  the  wrongful  act  was  committed: 
UUler  T.  Uaier,  9  O.  C.  C.  (NJS.)  316,  19  O. 
G.  D.  863. 
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Proper^  or  money  held  by  the  executor  or 
Admiiiifltrator  of  an  estate  in  bis  reperesenta- 
tire  capaei^,  can  not  be  reached  hj  attach- 
ment or  garnishee  proceas  in  an  action 
•gainat  the  heir  or  legatee  before  an  order 
of  diBtribution  has  been  made:  Orlopp  v. 
Schueller,  72  0.  8.  41,  IV  Longsdorf  s  Notes, 
987  [Tereraing  Orlopp  t.  SchueUer,  4  O.  C  C. 
(KB.)  611,  10  O.  a  D.  187]. 

4.  Patfmmt  by  Uittake, 

Payment  by  mistake  of  the  executor  to 
one  not  entitled  may  be  recovered  by  him  in 
bis  ofBcial  capacity.  The  fact  that  he  could 
have  sned  personally  does  not  exclude  the 
additional  remedy:  PhUlipa  v.  McOoniea,  69 
O.  S.  1,  IV  Longadorfs  Notes,  757. 

Where  an  administrator  made  a  wrong  dia- 
tribntion  of  an  estate,  upon  a  finding  that 
there  were  no  such  children  as  those  deaig- 
nated  in  the  vill,  and  notice  of  the  petition 
in  the  probate  court  was  advertised  but  five 
weeks,  when  it  ahould  have  been  advertised 
for  six  wedcB,  the  order  is  void  for  want  of 
jariediction  and  the  administrator  and  sure- 
tiea  on  his  bond  are  liable  to  the  rightful 
distributees:  8ater  t.  PeasCf  10  O.  D.  (N.P.) 
722  [following  8ater  T.  Koeher,  8  O.  C.  C. 
390,  6  0.  C.  D.  276]. 

Payment  to  a  person  not  entitled  to  the 
distributive  share  ia  not  protected  by  con- 
firmation of  the  aecutor's  final  account  and 
ia  not  a  bar  to  an  aetiim  to  recover  the 
amount  bade:  Boftntn^  t.  0otahaUf  <^  O.  S. 
210,  IV  Longsdorfs  Notes,  831. 

A  testator  bequeathed  ten  thousand  dollars 
to  a  trnrtee  to  give  to  his  daughter  at  ma- 
jority. By  a  codicil  be  left  one  thousand 
dollara  to  the  daughter,  but  not  mentioning 
the  tmstee.  The  executor  paid  ten  tiiousand 
dollara  to  the  trustee,  and,  bdieving  the 
trustee  should  receive  the  one  thousand  dol- 
lar legacy,  also  paid  to  him  a  one  thousand 
dollar  bond,  believing  it  to  be  part  of  the 
estate,  whereas  it  had  been  given  to  the 
daughter  by  the  testator  in  his  lifetime.  The 
tmstee  having  paid  the  daujB^ter  at  her  ma- 
jority, it  was  held  that  the  account  can  be 
adjusted  by  consideritig  the  I^acy  given  in 
trust  aa  fully  paid,  and  by  now  paying  the 
one  thousand  dollars  given  by  the  codicil, 
with  interest  after  one  y^ar  from  date  of  the 
letters  testamentary:  Rote  v.  Wamer,  17 
O.  C.  a  350,  9  O.  C.  D.  640. 

6.  Presumption. 

Where  a  legatee  Is  appointed  fficecutor  and 
flies  no  inventory  or  account,  but  an  account 
is  filed  by  an  administrator  do  bonis  non 
showing  debts  paid  but  making  no  mention 
of  the  l(;ga<7,  every  presumption  favors  the 
theory  that  the  legacy  was  paid  by  the  ad- 


ministratrix to  herself,  and  in  the  aheence  of 
proof  of  fraud,  active  or  constructive,  the 
motion  for  an  order  for  payment  of  the  leg- 
acy after  a  lapse  of  many  years  should  be 
overruled:  Holelm  t.  BoMeeweia,  7  O.  L.  IL 
434. 

F.  Subsequent  Discotebt  or  Will. 

An  admioistrator  having  distributed  all 
the  asseta  under  a  decree  of  court  finding  who 
were  entitled  thereto,  and  a  will  being  after- 
wards admitted  to  probate,  the  executor 
seeks  to  compel  the  administrator  to  pay 
over  again,  and  to  compel  purchasers  of 
assets  from  former  distributees  to  surrender 
them,  it  was  held  that  neither  relief  can  be 
granted.  The  former  decree  is  evidence  for 
the  administrator,  though  the  complainant 
was  not  a  party  to  it.  The  only  remedy  is 
to  make  the  l^atees  parties  and  compel  the 
former  distributeea  to  pay  back,  and  this  can 
be  done  by  amendment:  Barkaloo  v.  Bm- 
erick,  18  O.  268,  I  Ix>ngBdorf's  Notes,  847. 

Real  estate  purchased  with  proceeds  of  in- 
surance will  be  distributed  in  accordance 
with  husband's  will  where  the  wife,  to  whom 
the  insurance  was  payable,  treated  the  pro- 
ceeds as  belonging  to  his  estate:  Buehler  v. 
Buehler,  2  0.  K.  P.  (N.S.)  430,  14  O.  D.  . 
(N.P.)  093. 

O.    IteCEIFT  BT  DiSTBIBUTKB. 

Where  a  receipt  is  giveai  by  a  distributee 
to  an  administrator  upon  distribution,  and 
the  account  of  the  administrator  is  properly 
published  and  confirmed  by  the  probate  court, 
the  evidence  thus  perpetuated  ia  complete  and 
binding  upon  the  parties  in  so  far  as  the 
giving  of  the  receipt  is  concerned,  but  it  is 
not  conclusive  as  to  whether  the  distributee 
actually  received  the  money  or  the  distribu- 
tion was  made  according  to  law:  In  re 
Koehnken,  1  O.  C.  C.  (N.S.)  126,  15  O.  C.  D. 
245  [modifying  and  affirming  In  re  Koehnken, 
8  O.  N.  P.  657,  11  O.  D.  (N.P.)  799]. 

A  distributee,  having  for  her  own  purposes 
accepted  the  individual  check  of  one  of  two 
joint  executors  for  her  distributive  share  and 
given  a  receipt  in  full  to  the  executors,  who 
thereupon  paid  her  share  with  her  assent  to 
such  executor,  whereby  it  was  lost  to  the 
estate,  can  not  on  dishonor  of  the  cheek  sue 
tbe  executors  and  their  sureties,  the  act  of 
tbe  executor  in  giving  his  individual  check 
being  apart  from  his  duties  in  the  trust: 
Riggin  t.  Oreatht  60  O.  S.  114,  IV  Longsdorfs 
Notes,  779. 

A  distributee  may  sue  the  administrator  to 
cancel  receipts  obtained  by  deceit  on  the 
principle  of  qui  timet,  but  can  not  have  a 
recovery  of  the  distributive  share  if  there  Is 
not  an  avemwut  of  settlement  of  the  estate 
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and  a  balance  for  dietribution:  Duhme  v. 
Mehner,  18  0.  C.  C.  706,  6  O.  C.  D.  78. 

The  only  effect  of  filing  the  vouchers 
received  on  distribution,  with  the  approval 
of  the  court,  is  to  place  on  record  the 
receipts  in  the  hands  of  the  executor  and 
make  them  final,  aa  to  those  who  have  signed 
them,  as  to  so  much  of  their  distributive 
share  aa  the  vouchers  may  represent;  and 
although  the  receipts  may  cover  the  entire 
property,  those  who  are  entitled  to  a  dis- 
tributive share,  and  have  not  received  it,  are 
not  precluded  from  enforcing  their  claim: 
NegUy  t.  Oard,  20  0.  310,  I  Longadorf's 
Notee,  910. 

XXI.  ACCX)IJNTS. 

A.    POWXB  OF  COUBT  TO  COMPEL. 

Ezecutora  and  administrators  may  be 
compelled  to  account  in  equity:  Cram  t. 
Green,  6  0.  420. 1  Longadorfs  Notes,  348. 

The  appointment  of  an  administrator  by 
the  probate  court  and  his  acceptance  of  the 
trust  and  qualification  as  such,  gives  that 
court  jurisdiction  not  only  of  the  estate  but 
also  the  person  of  the  administrator  until 
his  accounts  as  such  administrator  are 
settled.  Such  jurisdiction  is  not  ousted  by 
the  fact  that,  on  motion  of  parties  interested 
and  after  due  notice  to  the  administrator, 
the  court  makes  an  order  requiring  him  to 
make  settlement  and  at  the  same  time  and 
by  the  same  entry  orders  his  removal  and 
appoints  a  successor:  In  re  Morrison,  68  O.  S. 
252,  IV  Longsdorf's  Notes,  043. 

Formerly  the  executor  had  a  discretion  as 
to  whether  or  not  he  should  file  such  accounts 
as  are  provided  for  by  G.  C,  §  10842:  Negley 
T.  Qard,  20  O.  310,  I  Longsdorf's  Notes,  910. 

Removal  of  the  guardian  to  another  state, 
thereby  terminating  the  guardianship  (G.  C, 
§10936),  does  not  oust  the  jurisdiction  of  the 
probate  court  to  compel  him  or  his  executor 
to  account.  Such  foreign  administrator  may 
be  served  by  summons  or  may  enter  ap- 
pearance, and  thereupon  the  court  may  deter- 
mine the  amount  due  and  order  it  paid,  and 
the  sureties  are  bound  thereby:  2fetting  v. 
Strickland,  18  0.  C.  0.  136,  9  0.  C.  D.  841. 
See  also  Guabdian  and  Ward. 

It  is  the  duty  of  the  probate  court  (G.  C, 
S  11202),  to  examine  accoiints  filed  in  that 
court,  and  sua  sponte  or  on  request  of  an 
interested  party,  make  such  orders  as  are 
proper  and  necessary  to  secure  a  faithful  and 
correct  administration  of  the  trust;  Jonee  v. 
Creamer,  13  O.  C.  C.  (N.S.)  S85,  22  0.  C.  D. 
223. 

Where  a  testator  in  his  will  provided  for 
the  erection  of  a  family  vault  and  that  a 
specific  sum  should  be  used  for  that  purpose, 
and  further  provided  "that  the  sum  of  $600 


shall  be  set  aside  and  invested  in  good  farm 
mortgages,  etc.,  and  the  income  held  as  a 
perpetual  fund  for  the  care  of  such  vault 
after  the  same  is  erected" — it  was  held  that 
the  executor  can  not,  even  by  consent  of  all 
persons  having  an  interest  in  the  estate  of 
toe  decedent,  use  said  sum  in  the  erection  of 
the  vault,  and  if  it  is  so  used  the  executor 
is  chargeable  therewith  and  must  account 
therefor  as  provided  in  said  will:  Jonea  v. 
Creamer,  18  0.  C.  C.  <N.B.)  685,  22  0.  C.  D. 
223. 

Although  not  specifically  declared  by  stat- 
ute, it  is  at  least  the  legislatiTo  intent,  as 
may  he  gathered  from  G.  C,  8  10822,  tiiat 
an  administrator,  who  has  hem  removed,  for 
cause,  can  be  required  to  account  to  the 
probate  court  for  past  transactions:  In  r» 
Morriton,  68  O.  8.  262,  IV  Longadorfs  Notes, 
048. 

The  court  has  no  authorify  to  compel  an 
administrator  removed  to  file  an  account: 
In  TV  MUler,  8  O.  N.  P.  886,  U  0.  D.  (N.P.) 
624. 

An  administratrix  who  lends  herself  to  a 
seheme  to  divert  the  bulk  of  the  estate  into 
the  hands  of  a  favorite  child  by  procuring 
surrenders  from  other  children,  who  were 
young  and  inexperienced,  and  without  dis- 
interested advice  on  statements  that  their 
father  bo  wished  in  his  lifetime,  will  be  com- 
pelled to  account,  and  the  petition  is  properly 
against  her  in  her  representative  capacify: 
Duhme  v.  Mehner,  10  O.  C.  C.  107,  6  O. 
C.  D.  126. 

The  power  of  proceeding  against  an  execu- 
tor or  administrator  by  citation  or  attach- 
ment is  a  necessary  incident  to  the  proper 
exercise  of  the  jurisdiction  of  the  probate 
court  but  such  proceeding  is  barred  by  such 
lapse  of  time  as  would  be  a  bar  to  an  action 
on  the  administration  bond:  PhUlipe  v.  State, 
5  O.  S.  122,  II  Longsdorf's  Notes,  165. 

The  administrator  of  a  deceased  guardian 
must  file  the  account  of  the  deceased  guardian 
immediately  after  his  appointment:  In  re 
Bruckmann,  1  0.  N.  P.  (N.S.)  7,  48  Bull. 
637. 

The  right  to  a  citation  against  the  adminis- 
trator under  G.  C,  8  10825,  is  not  barred 
until  ten  years  from  the  hearing  of  his  last 
account.  The  time  does  not  run  from  its 
filing  because  no  citation  can  issue  between 
the  filing  and  hearing.  But  an  accoimt  is  not 
final  if  assets  remain  unaccounted  for: 
Gilbert  v.  Marsh,  4  0.  N.  P.  388.  7  O.  D. 
(N.P.)  230. 

An  administrator  cited  for  not  filing  his 
account  within  18  months  is  bound  to  pay 
only  the  ordinary  costs  of  citati<m  and  not 
the  fees  of  an  array  of  witnesses  nunmoned 
against  him:  In  re  Klumperink,  3  Dec.  Rep. 
344,  Law  and  Beak  BuU.  344. 
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B.  Contents. 
1.    In  General.  ■ 

An  executor  or  administrator  is  account- 
able for  everything  he  receives  in  which  the 
decedent  had  an  interest,  notwithstanding 
any  contrivance  by  which  an  attempt  may  be 
made  to  become  receiver  in  a  different 
character :  Stiver  T.  BtiveTt  8  O.  217, 1  Longa- 
dorfs  Notes,  426. 

Serricea  rendered  an  administrator  by  an 
attorney  in  settlement  of  the  estate  are 
necessary  expenses  and  may  be  allowed  under 
U.  C,  S  10830,  but  no  action  at  law  will  lie 
against  the  administrator  as  such  upon  an 
account  for  such  services:  McBride  v. 
Brucker,  5  O.  C.  C.  12,  3  O.  0.  D.  7. 

The  account  of  an  administrator  must 
include  the  ancillary  accounts  required  by 
him  in  another  state.  He  can  do  this  by 
obtaining  a  certified  copy,  stating  its  con- 
firmation, and  that  the  original  and  vouchers 
are  on  file:  In  re  Phelp$,  3  Deo.  Rep.  13,  2 
Gaz.  120. 

An  executor  or  administrator  with  the  will 
annexed,  who  has  power  under  the  will  to 
sell  land  without  order  of  court,  must,  in 
his  account,  set  out  with  reasonable  fuUnefls 
the  date  of  sale,  the  location  of  the  landr, 
tfae  amount  sold,  and  the  name  of  the 
purchaser.  The  price  and  name  of  the  pur- 
chaser is  not  sufficient,  the  account  being  the 
only  record  by  which  to  advise  those  inter- 
ested: In  re  Williamson,  4  O.  N.  P.  282,  7 
O.  D.  (N.P.)  24. 

Books  of  a  business  which  baa  to  be 
operated  continuously  as  a  going  concern 
may  be  received  in  Ueu  of  vouchers:  In  re 
Reynolds,  3  O.  N.  P.  292.  2  O.  D.  (N.P.)  U. 

Personal  estate  was  devised  to  a  wife  for 
life  and  then  bo  much  "aa  was  uneonsumed" 
was  to  be  divided  among  certain  heirs,  with 
no  requirement  that  the  executor  should 
collect  and  distribute  that  which  was  un* 
consumed  at  the  death  of  the  widow.  It  was 
held  that  the  widow  had  a  right  to  consume 
and  dispose  of  the  whole  estate,  and  it  was 
the  duly  of  the  executor  to  ddiver  posses- 
sion thereof  to  her,  uid  he  is  not  responsible 
for  the  disposition  of  it  by  the  widow,  nor 
is  he  required  to  account  therefor:  Poaegate 
T.  Bfmth,  46  O.  a  301,  IV  Longsdorfs  Notes, 
333. 

The  allowance  to  an  administrator  for 
extraordinary  services  is  part  of  the  state- 
ment of  his  account:  McMahon  v.  Ambach, 
79  0.  8.  103,  IV  Longsdorfs  Notes,  1044. 

Where  an  executor  has  collected  the  rents 
&om  a  business  block  and  paid  taxes,  inBur> 
ance,  and  repairs  thereon,  his  account  must 
show  each  item  of  such  receipt  and  expendi- 
tures, and  where  he  merely  charges  himself 
with  a  certain  amount  as  the  net  income . 


tfaerefrem,  be  will  be  required  to  file  an  item- 
ized supplemental  account:  In  re  Vllmon,  9 
O.  N.  P.  (K.S.)  12,  19  O.  D.  (N.P.)  803 
[modified  In  re  VUman,  12  O.  a  O.  (NJ9.) 
340,  21  O.  C.  D.  370]. 

2.  Dehita. 
(a)    In  Oeneral. 

Materials  left  by  an  intestate  for  building 
may  he  regarded  as  personal,  and  not  as  real 
assets:  Oray  v.  Hawkins,  8  O.  S.  449,  II 
Longsdorfs  Notes,  358. 

Once  being  assets,  no  act  of  the  parties 
can  change  them  back  into  a  debt:  Hall  v. 
Pratt,  5  0.  72,  I  Longsdorfs  Notes,  248. 

By  a  former  statute  (2  Chase,  1309,  S  8), 
the  administrator  was  required  to  charge  him- 
self with  the  amount  of  the  estate,  according 
to  the  inventory  of  sale,  including  all  debts 
due  the  estate  and  moneys  on  hand  at  death: 
Piatt  T.  Longtoorth,  27  0.  S.  159,  III  Longs- 
dorfs Notes,  349. 

(b)  Rente. 

Rents  collected  by  the  administrator  and 
used  to  pay  debts,  the  heirs  not  excepting  to 
the  items,  may  be  treated  by  the  court  as 
assets  and  a  correct  accounting  of  tiiem 
compelled:  Campbell  v.  McCormick,  1  O. 
C.  C.  604,  1  O.  C.  D.  281. 

Rents  accruing  up  to  the  time  of  the 
administrator's  sale  to  pay  debts  belong  not 
to  the  administrator  but  to  the  beir,  for  the 
title  descends  on  him:  Overturf  v.  Dugan^ 
29  O.  S.  230,  III  Longsdorfs  Notes,  462. 

Although  a  will  gives  all  the  property  to 
the  testator's  daughters,  who  are  also  exesa- 
trices,  requiring  them  to  pay:  1.  Debts  and 
expenses.  2.  Distribute  the  income  to  them- 
selves and  coheirs.  This  does  not  create  a 
trust  for  creditors  and  thtir  distribution  of 
the  roits  of  tiie  real  estate,  without  holding 
it  back  for  (^editors  is  proper,  for  tiie  rents 
are  not  assets:  In  re  ChUlagher,  5  O.  N.  F. 
618,  7  O.  D.  (N.P.)  648, 

On  a  lease  by  a  life  tenant  rents  upon  his 
death  are  not  apportionable  between  bis  ad- 
ministrator and  the  remainderman  where 
there  is  no  privity  of  estate,  and  the  latter's 
estate  becomes  an  estate  in  possession  at  once 
and  terminates  the  lease:  Tfobte  v.  Tyler,  61 
O.  S.  432,  IV  Longsdorfs  Notes,  813. 

If  an  administrator  instead  of  selling  lands 
of  the  infant  heir  to  pay  debts,  collects  bis 
rents  by  the  advice  of  the  family  and  pays 
with  them,  and  thus  saves  the  infant's  land, 
this  will  be  sanctioned  by  court,  though  on 
the  infant's  death  his  estate  thus  descends 
as  realty  instead  of  personalty,  accordingly, 
bis  administrator  can  not  recover  of  the 
ancestor's  administrator.  If  the  infant  would 
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hmve  been  bound,  parties  and  priviee  will  also 
be  bound:  Turpin  r.  Turpin,  10  O.  S.  270, 
n  Longsdorfs  Notei,  778. 

(e)   Proceed*  of  Sale. 

Where  a  leasee  ezerciaee  an  option  to  pur- 
chase after  a  leBsor's  death,  the  fund  is  liable 
for  debts,  and  accordingly,  the  executor  is 
entitled  to  it,  and  if  paid  to  him  or  his 
successor,  by  order  of  court,  it  is  assets,  for 
which  his  bond  is  liable:  Bitckicalter  v.  Klein, 
6  Dec.  Eep.  65,  2  Am.  L.  Rec.  347. 

Under  a  power  in  a  will  to  sell  land  to  pay 
debts,  the  value  of  the  land  if  resorted  to, 
becomes  assets,  the  same  aa  if  sold  by  order 
of  the  court,  and  the  bond  is  therefore  liable 
for  a  collusive  sacrifice  of  the  property:  lUed 
V.  Brown,  10  O.  C.  O.  44,  6  O.  C.  D.  15 
[affirmed  Brovm  t.  Reed,  56  0.  S.  264,  IV 
Ziongsdorf'a  Notes.  689]. 

The  proceeds  of  real  estate  sold  under  an 
order  of  the  court  to  pay  debts  are  assets  and 
covered  by  the  general  bond:  Wade  v.  Qra- 
ham,  4  O.  126,  I  Longsdorf's  Notes,  209. 

Where  the  administratorj  with  the  consent 
of  the  hdrs,  sells  the  decedent's  interest  in 
land  held  in  another*a  nuu  as  aeenrity,  and 
has  a  balance  of  the  ptuchaM  money  left,  he 
holds  it  aa  aaseta:  £ffiiw  t.  Stiver,  8  O.  217, 
I  Longsdorf  a  Notes,  420. 

Proeeeds  of  a  partition  sale  ctnning  to  the 
administrator's  hands  are  assets  and  are 
eevered  by  the  gmeral  bond:  Campbell  t. 
EngUah,  W.  119,  I  Longsdorfe  Notes,  10. 

(d)    Partnership  Funds. 

The  executor  or  administrator  of  a  surviv- 
ing partner,  who  dies  with  partaiership  assets 
in  his  possession,  and  while  he  is  engaged  in 
settling  the  partoership  business  is  oititled 
to  the  possession  of  such  assets,  and  is 
charged  with  the  du^  of  completing  such 
settlement:  Dayton  t.  Bartlett,  38  0.  S.  367, 
in  Longsdorf  B  Notes,  974. 

(e)    Official  Monetf. 

When  an  officer  diM,  official  money  not 
mi»d  witit  his  own,  biit  kept  separate  or 
identifiable,  is  not  assets  Irat  a  trust  for  his 
sneeessor  in  offiee:  State  v.  Corey,  2  Dec.  Rep. 
669,  4  W.  L.  H.  663  [affirmed  on  other 
grounds,  State  t.  Corey,  16  0.  8.  17,  II  Longs- 
dorfs  Notes,  766]. 

(f)    Proceeds  of  Bueineaa  Carried  on  by 
BMoutor. 

Where  testator  left  a  business  in  the  hands 
of  his  eneutors  to  be  carried  on  sevm  years, 
and  at  the  end  of  that  thne,  to  deliver  its 
"proceeds"  to  realditary  legatees,  the  moneys 


and  profits  arising  from  the  business  were 
assets  in  the  hands  of  the  executors:  Oamdolfo 
T.  WoUmv  IS  0.  a  261,  II  Longsdorf  ■  Notv, 
728. 

(g)   Deepente  Claims. 

A  claim  against  an  executor  bdng  b«ns- 
muted  into  money  in  his  hands,  can  not  be 
classed  as  an  uncollectible  or  desperate  claim, 
by  reason  of  the  insolvauty  of  the  ezeoator: 
Cheney  v,  PoweU,  20  O.  a  O.  898,  11  O.  a  D. 
279. 

G.  C,  1  10701,  confers  no  jurisdiction  on 
the  probate  court  to  order  the  sale  of  aneh 
an  asset  as  a  desperate  claim.  And  a  mIs 
thus  made  earrin  to  tiie  porehaaer  no  liability 
that  subsisted  between  the  estate  and  the 
eneutor  and  the  mretiei  on  the  eucator*a 
bonds:  Cheney  v.  Powell,  20  O.  0.  0.  308,  n 
O.  G.  D.  270. 

Predicated  upon  the  Utle  passing  to  the 
purchaser  by  a  sale  so  made,  no  aetion  will  lis 
against  audi  esemUa  and  snretiea  on  his 
bond:  OKeney  t.  Potsel^  20  0.  C.  G.  808,  11 
O.  C.  D.  279. 

(h)    After-acquired  Aeeete. 

.  Administrator  must  accotut  for  after-ao* 
quired  assets.  But  roits  of  real  eetate 
accruing  between  intestate's  death  and  sale 
of  his  lands  by  administrator  are  not  suoh 
assets:  Overturf  v.  Dugan,  29  0.  8.  280,  III 
licmgsdorf  a  Notes,  462. 

(i)   L^e  Ineunmce. 

Proceeds  of  life  insorance  on  a  policy  p^* 
able  to  the  administrator,  and  received  by 
him  are  assets,  and  covered  by  the  bond: 
Webb  V,  Roettinger,  12  0.  C.  C.  730,  4  O. 
G.  D.  270  [affirmed,  without  opinion,  Webb  v. 
Boettinger,  66  O.  8.  686]. 

Insurance  on  the  life  of  the  husband, 
becomes  assets  of  the  wife's  estate  when  she 
is  named  as  hen^iary  in  the  poli<7  of 
insurance  and  there  are  no  childrot:  Ptouf 
T.  Inewxmoe  Co.,  4  O.  C.  G.  (NJ9.)  04,  16  0. 
0.  D.  499  [affirmed,  without  opinion,  PIa«f 
V.  Ineuramee  Co.,  66  0.  8.  686]. 

(j)  Sonde. 

Where  a  person  holding  bonds  In  trust 
for  others  without  personal  interest,  and  not 
in  any  default,  dies,  and  his  executor  with 
the  consent  of  the  beneficiaries  collects  them, 
they  do  not  come  to  his  hands  as  assets,  and 
neither  his  co-executor  nor  his  bond  are  liable 
for  his  misappropriation:  Quimby  t.  WoIIw, 
14  O.  S.  103.  n  Longsdorfe  Notes,  646. 

If  heirs  furnish  numey  to  pi^  the  ddita 
instead  of  a  bond,  under  O.  G.,  1 10785,  to 
save  the  real  estate,  the  eonrt  can  oon^  the 
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adminisirator  to  give  a  correct  aooonnt  of 
it  as  assets :  Campiell  v.  MeOomUok,  1  O. 
O.  a  fi04,  1  O.  C.  D.  281. 

(k)    Funds  Recovered  for  Wrongful  Death. 

Money  recovered  for  vrongfal  death  is  not 
au  asset:  Bteel  y.  Kurtu,  28  O.  8.  191,  III 
Longadorf  s  Notes,  398.  See  also  Duth  bt 
WurnvwuL  Act. 

(1)   PvmtU  o»  wMoA  aub-<nmtraotor  had  Lien. 

Fnnds,  on  which  sub-contractors  have  a 
mechanics'  lieo,  should  not  he  turned  over  to 
the  administrator:  Vernon  T.  Harper,  79 
O.  S.  181,  IV  Longsdorfs  Notes,  1045. 

(m)   890uHtie*  of  Debtor  held  hg  Hit 
Admimittrator. 

If  a  debtor  delivers  securities  to  the  ad- 
minisfcrator  of  his  surety  to  indemnify  his 
estate  they  are  not  assets,  and  the  adminis- 
trator holds  as  trustee  for  the  debtor,  and 
if  he  converts  them  to  his  own  use,  the  loss 
must  fall  on  the  dri>toT  and  not  on  the 
estate:  ArhwHOe  T.  Traey,  16  O.  432, 1  Longs- 
dorffl  Notes,  719. 

(n)    Propertif  Subject  to  Totd  Chattel 
Mortgage. 

Where  a  chattel  mortgage  is  declared  void 
statute  ''as  against  creditors  of  the 
mortgagor,'*  and  tha  mortgagor  dies  in  posses- 
sion of  the  mortgaged  property,  leaving  an 
insolvent  estate,  such  property  becomes  assets 
in  the  hands  of  the  administrator  or  executor: 
KUboume  v.  Fay,  28  0.  S.  264,  Ht  Longs- 
dorf  a  Notes,  465. 

(o)  Jfote. 

A  testator  who  at  his  death  holds  a  note 
i^ainst  his  scm,  and  in  his  will  directs  in 
case  that  said  note  Is  not  paid  before  his 
death,  aaeh  wm  "shall  be  charged  with  and 
there  shall  be  taken  out  of  his  share"  the 
aaumnt  thowf,  said  note  is  an  asset  in  the 
handa  of  his  executor,  and  should  be  ap- 
praised and  Inventoried:  Buthck  BuUoek, 
8  O.  N.  P.  (NJ3.)  190,  16  0.  D.  (N.P.)  783; 
treversiag  In  re  Buttoek,  60  Bull.  160;  and 
judgment  of  reversal  affimwd,  without 
opisdon,  BuUook  t.  Bullockt  76  O.  B.  674]. 

Notes  owned  a  decedent  at  the  time  of 
hia  death  are  personal  property  and  assets 
of  his  esUte,  the  title  to  which  is  in  the 
adminislntor  and  not  the  heirs;  the  latter 
have  no  right  to  enforce  thdr  payment.  But 
notes  treated  as  evidaice  of  advancements 
form  no  part  of  the  estate :  Tolias  v. 
Riohardson,  5  O.  G.  C.   {N.S.)  74,  16  0. 


C.  O.  81  [aflbmed,  without  opinion,  Toibiae 
T.  Biohardaon,  72  0.  S.  626]. 

(p)  Bemainden. 

Where  a  fund  is  left  to  a  daughter,  and 
at  her  death  the  unexpended  part  is  to  go 
to  certain  grandchildren,  the  daughter  having 
died  without  consuming  it,  her  administratrix 
is  not  entitled  to  administer  upon  it:  GatUn 
V.  Huestis,  11  O.  C.  C.  120,  5  O.  C.  D,  23. 

(q)    O^t  with  Promiae  to  Surrender. 

A  gift  with  a  promise  to  surrender  to  the 
donor  at  any  time  before  her  death  if  it 
was  needed,  remains  the  property  of  the  donor 
and  passes  to  her  estate:  In  re  OaXbraith,  4 
O.      R.  186,  61  Bull.  826. 

(r)  Intereet. 

Dower  to  the  widow  of  a  decedent,  partakes 
in  interest  earned  by  funds  belonging  to  the 
estate  while  in  the  hands  of  the  executor: 
In  re  Arnold,  1  0.  N.  P.  (N.S.)  167,  47  BuIL 
616,  48  Bull.  929. 

Assets  in  the  hands  of  an  administrator, 
which  have  not  been  ordered  by  the  court  to 
be  paid  out  or  distributed,  or  which  are  tied 
up  by  litigation  in  good  faith,  or  upon  which 
no  profit  has  been  received,  do  not  bear 
interest,  and  the  administrator  should  not  he 
charged  with  such  interest  as  assets  in  his 
hands:  Jamee  v.  West,  67  O.  8.  28,  IV  Longs- 
dorf'sNotes,  923. 

An  administrator  investing  funds  of  the 
estate  so  as  to  bear  interest,  is  chargeable 
with  the  amount  earned  by  the  interest  bear- 
ing fund:  In  re  Oraig,  10  O.  D.  (N.P.)  738. 

Before  the  last  amendment  it  was  held  that 
interest  would  be  charged  against  the  ad- 
ministrator on  funds  which  he  was  ready  to 
distribute,  but  eould  not  because  the  heira 
were  unknown;  it  was  his  duty  to  invest  the 
money  for  them.  "Mm,j**  in  the  old  statute 
meant  '^ust."  The  statute  now  uses  "shall" 
instead  of  "may":  In  re  Thornton,  7  O. 
N.  P.  885,  6  0.  D.  {N.P.)  151. 

Where  an  administrator  does  not  obey  the 
order  of  court  to  pay  a  sum  of  money  to  a 
certain  creditor,  hut  litigi^es  the  case 
through  all  the  courts,  in  sJil  of  which  the 
lower  decision  is  affiiined,  the  creditor  Is 
entitled  to  Intereet  in  preference  to  other 
creditors:  In  re  Bobb,  6  0.  N.  P.  62,  6  0.  D. 
{N.P.)  227- 

While  partial  distributiona  to  a  legatee 
by  an  enentor,  at  different  times  under  the 
will,  become  the  property  of  the  legatee  and 
do  not  bear  interest,  yet  If  a  note  or  other 
evidence  of  a  loan  is  taken  by  the  executor, 
it  will  not  be  treated  as  a  payment,  but  as 
a  loan  and  interest  may  be  charged;  Brook* 
V.  BoMUh  19  0.  C.  C.  216,  10  O.  a  D.  480. 
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In  this  state  a  general  legacy  bears  interest, 
at  the  legal  rate,  from  the  end  of  the  first 
year  from  the  date  of  the  notice  of  the  ap- 
pointment of  the  executor,  unless  it  he 
eleftrlj  apparent  that  the  testator  did  not  so 
intend:  Gray  v.  Case  School,  62  O.  S.  1,  IV 
Longsdorf's  Notes,  821  [affirming  Caee  School 
v.  Gray,  15  O.  C.  C.  488,  8  0.  C.  D.  241]. 

A  widow  or  widower  is  not  entitled  to 
interest  on  the  distributive  share  in  person- 
alty,  because  the  distributive  share  can  not 
be  known  until  the  amount  of  personal  prop- 
erty subject  to  distribution  has  been  ascer- 
tained, and  the  distributive  share  computed 
tberefrem.  In  this  case  she  was  not  a  legatee, 
this  distinguishing  it  from  Oray  t.  Case 
SuhoiO,  62  O.  8.  1,  ly  Longsdorf's  Notes,  821 : 
HuteMnga  V.  Davis,  flS  O.  S.  160,  IV  Longs- 
dorfs  Notes,  841. 

An  administrator  or  executor  is  not 
ohargeable  with  interest  on  money  which  may 
come  into  his  hands  as  the  r^resentative  of 
a  deceased  person,  unless  he  employ  it  in  his 
own  business,  derive  some  benefit  from  farm- 
ing it  out,  or  delay  to  an  unreasonable  and 
tmneeessary  d^ee  in  making  the  settlement 
of  his  aocoiints  in  the  probate  court:  Oooch 
T.  /rwta,  7  O.  S.  22,  n  Longsdorfs  Notes,  267. 


(s)    Debit  of  Adminittrator  or  Ewecutor  to 
Estate. 

(oa)    In  General. 

An  executor  or  an  administrator  of  an 
estate  of  a  deceased  person  being  indebted 
to  the  estate  at  the  time  of  his  appointment, 
such  indebtedness  at  once  becomes  assets  in 
his  possesion,  and  is  treated  as  so  mucli 
money  received:  Jones  v.  Willis,  66  O.  S.  114, 
rV  Longsdorf's  Notes,  900. 

Where  the  executor  of  a  will  was  indebted 
to  his  testator,  and  died  while  in  office,  with- 
out having  inventoried  the  amount  of  said 
indebtedness  and  before  an  account  was  due 
or  filed,  the  indebtedness  was  money  in  the 
hands  of  the  executor  for  which  his  adminis- 
fa'ator  must  account:  Jones  y.  Willi's,  72  O.  S. 
189,  IV  Longsdorf's  Notes,  989. 

The  doctrine  that  by  his  appointment  as 
executor  a  debtor's  debt  to  the  testator  be- 
comes assets  in  his  hands  is  a  fiction  employed 
to  accomplish  a  useful  result;  but  a  fiction 
will  never  be  allowed  to  work  injustice  when 
it  may  be  avoided :  Miller  v,  Donaldson,  17 
O.  264,  I  Longsdorfs  Notes.  810;  Wilson  v. 
Wilson,  17  0.  B.  ISO,  II  Longsdorfs  Notes, 
824. 

The  contrary  was  held  where  the  obligor 
of  a  hand  became  the  obligee's  administrator, 
and  his  suceessor  was  denied  a  right  to  sue 
<ni  the  bond;  perscmal  actions  once  suspended 


being  always  suspended:  Bigelow  v.  BigetoWf 
4  O.  138,  I  Longsdorfs  Notes,  212. 

(But  this  in  view  of  the  last  preceding 
case,  and  the  strictures  in  BtUl  T.  Pratt,  6  O. 
72,  I  Longsdorfs  Notes,  248,  would  not  seem 
to  be  law). 

Appointing  the  debtor  executor  does  not 
extinguish  the  debt,  but  it  becomes  assets  in 
his  hands:  Bigeloto  v.  Bigelow,  4  O.  138,  I 
Longsdorfs  Notes,  212;  Tracg  v.  Card,  2  O. 
S.  431,  I  Longsdorfs  Notes,  1060;  Mitchell 
V.  Towner,  1  Dec.  Rep.  352,  7  W.  L.  J.  581. 

And  the  same  rule  applies  if  he  is  ap- 
pointed administrator :  Bigelow  T.  Bigelcto, 
4  O.  138,  I  Longsdorfs  Notes,  212. 

Appointing  as  administrator  de  honis  non 
one  who  was  indebted  to  the  estate  on  a 
note  given  to  his  predecessor  makes  the  debt 
assets,  though  it  was  created  after  the 
testator's  death:  Martin  Y.  Train,  6  0.  C.  0. 
49,  3  0.  C.  D.  844. 

A  donand  odsting  In  Ulvot  of  testator 
against  one  who  becomes  the  executor  of  his 
lost  will,  if  undischarged,  is  transmitted  into 
money  in  the  hands  of  such  executor  by  virtue 
of  O.  C,  1 10691.  And  no  act  of  the  the 
exectttor,  or  of  the  debtor,  can  turn  it  again 
into  a  mere  demand  or  obligation:  OHmeg  v. 
Poyell,  20  O.  a  0.  S98,  11  O.  0.  D.  279. 

Appointing  a  debtor  aa  executor  does  not 
extinguish  his  liabliity,  accordingly  the 
debtor's  mortgage,  given  after  resignation,  to 
the  legatee  of  the  debt,  is  on  due  considera- 
tion, and  valid  against  subsequent  levies  on 
the  property  on  which  the  mortgage  is  placed: 
Collins  V.  Nugent,  4  Dec.  Rep.  269,  1  Glev. 
L.  Rep.  190,  7  Dee.  Sep.  486,  3  Bull.  S19. 

O.  C,  §  10828,  does  not  modify  O.  C, 
§  10691,  and  a  debt  due  the  estate  from  the 
executor  is  an  asset,  whether  good  or  bad: 
McQaughey  v.  Jacoby,  54  O.  S.  487,  IV 
Longsdorfs  Notes,  645;  Allen  v.  McCoy,  57 
O.  S.  641,  rV  Longsdorfs  Notes,  729  [re- 
versing McCoy  V.  Allen,  9  O.  C.  C.  607,  6 
O,  C.  D.  659;  approved  Jones  v.  Willis,  72 
O.  8.  189,  IV  Longsdorfs  Notes,  989]. 

(bb)    Executor  Insolvait. 

The  presumption  that  a  debt  doe  to  the 
decedent  from  the  executor  is  assets  in  his 
hands  is  rebuttable,  and  does  not  apply  where 
he  is  insolvent  during  the  whole  period  of  his 
executorship,  and  although  it  should  be  in- 
cluded in  the  inventory,  neither  he  nor  his 
coexecutor  will  be  liable  therefor:  Broton  T. 
Harshman,  9  O.  C.  G.  1.  6  O.  G.  D.  10; 
denied  in  Perkins  v.  8<mtt,  9  O.  C.  C.  207,  6 
O.  0.  D.  226. 

Even  if  the  sureties  are  not  bound  for  a 
debt  due  to  the  deceased  from  the  adminis- 
trator, if  the  latter  is  inscdvoit,  yet  an  active 
business  man  in  good  credit  and  of  large 
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property,  is  not  insolvent  in  a  legal  sense 
although  it  develops  later  that  his  liabilities 
exceed  his  assets :  Perkins  T  Scott^  9  O.  C.  C. 
207,  6  O.  C.  D.  226. 

Although  where  one  of  two  joint  executors 
is  insolveit,  a  claim  due  from  him  to  his 
testator  ought  to  be  included  in  the  inventory, 
such  executors  will  not  be  held  liable  for  the 
Bame  as  for  so  much  money  in  thdr  hands; 
nor  vill  they  be  required  to  apply  the  same 
hi  payment  of  debts  and  legaeies,  and  among 
tbe  next  of  kin:  Broum  v.  Harahman,  9 
O.  C.  0.  1,  6  0.  C.  D.  10. 

When  the  debtor  of  deceased  is  appointed 
administrator,  the  debt  should  be  included  in 
the  inventory  and  becomes  assets  in  the  hands 
of  the  administrator,  but  if  he  ia  insolvent, 
he  should  not  be  held  accountable  for  the 
amount  of  such  debt:  McCoy  v.  Allen,  9  0. 
C.  C.  607,  6  O.  C.  D.  659  [reversed,  without 
opinion,  Allen  v.  McCoy,  57  0.  S.  641,  on  the 
authority  of  McCaugkey  v.  Jacobj/,  54  O.  S. 
487,  IV  Longsdorf's  Kotes,  645]. 


(off)    Principal  and  Surety. 

An  insolvent  principal  maker  of  a  note, 
wko  is  named  as  executor  In  the  will  of  his 
surety  uid  accepts  and  qualifies  as  such,  and 
who  pays  his  own  notea  as  they  subsequently 
fall  due  aa  claims  against  the  estate^  is 
properly  chargeable  under  the  provisions  of 
G.  C,  i  10691,  as  for  so  much  money  in  his 
hands:  Yakey  v.  Btrunk,  7  O.  N.  P.  (N.S.) 
177,  18  O.  D.  (N.P.)  726  [affirmed,  without 
opinion,  Yakey  v.  Btrunk,  7  O.  N.  P.  (N.S.) 
177]. 

Administrator  is  chargeable  with  all  debts 
which  he  owes  individually  and  uncondition- 
ally to  the  estate.  This  includes  a  debt 
which  he  owes  as  principal,  and  which  is  evi- 
denced by  hia  note,  signed  also  by  another 
peraon  who  is  in  fact  only  surety.  But  it 
does  not  include  debts  owing  to  the  estate  by 
a  firm  of  which  he  ia  a  member:  Jamea  v. 
Wett,  67  0.  S.  29,  IV  Longsdorfs  Notes, 
923;  Shtelda  T.  Odell,  27  O.  &  398,  III 
Longsdorf's  Notes,  366;  Roasmtm  t.  McFar- 
land,  9  O.  S.  369,  II  Longsdorf's  Notes,  881. 

The  principal  that  the  appointment  of  a 
debtor  as  administrator  converts  the  debt 
into  assets  in  hia  bands  to  be  accounted  for, 
does  not  apply  to  one  who  is  only  condition- 
ally liable  to  the  estate.  The  appointment  as 
administrator  de  bonis  non,  with  tbe  will 
annexed,  of  one  who  was  surety  on  the  bond 
of  the  previous  executor,  does  not  make  a 
debt  due  the  estate  from  such  executor  assets 
in  tbe  hands  of  such  administrator  by  reason 
of  his  suretyship:  Shields  v.  (yOell,  27  O.  S. 
398,  in  Longsdorf's  Notes,  366. 


(dd)    Surving  Partner. 

Where  A  owned  the  businMa  of  B  &  Co.,  B 
not  being  a  partner,  but  giving  services  for  a 
salary  and  share  of  th»  profits,  and  on  A'a 
death  B  became  his  adminiatratw,  the  aaaeta 
of  the  business  are  assets  of  A's  estate  bur- 
dened with  the  debts  of  the  business  and  with 
the  profits  due  B,  and  B'a  accounts  as  ad- 
ministrator should  charge  himself  with  them: 
In  re  Dair,  7  0.  N.  P.  309,  2  O.  D.  (N.P.) 
362. 

If  a  surviving  pariaier  becomes  administra- 
tor, the  balance  that  may  be  found  against 
him  on  settlanent  of  the  firm  becomes  assets, 
under  O.  C,  1 10691,  although  partners  do  not 
owe  each  other  at  law,  and  was  unliquidated, 
and  not  left  uncollected  by  any  fault  of  the 
administrator:  In  re  Dair,  Goebel,  233. 

Debts  owing  to  the  estate  by  a  firm  of 
which  the  administrator  is  a  member,  are  not 
the  individual  unconditional  debts  of  such 
administrator  and  are  not  chargeable  to  him 
as  money  in  his  hands:  James  v.  West,  67 
O.  S.  28,  rv  Longsdorfs  Notes,  923. 

(ee)    Joint  Administrators. 

An  indebtedness  to  the  estate  of  a  decedent 
from  one  of  two  administrators  will  be  con- 
sidered as  having  come  into  the  joint  posses- 
sion of  both,  and  as  between  themselves  and 
the  surety  on  their  joint  bond  they  are  both 
principals:  Dorger  V.  Woodward,  4  O.  C.  C. 
(N.S.)  623,  17  O.  C.  D.  123  [affirmed,  with- 
out opinion,  Dorger  v.  Woodwardy  74  0.  S. 
502]. 

{ff)    Joint  Debtors. 

If  one  of  several  joint  and  several  debtors 
is  made  administrator,  the  fiction  that  the 
debt  is  assets  in  the  administrator's  hands 
does  not  apply:  Rosaman  t.  MeFarUxnd,  9 
O.  B.  309,  n  Longsdorf's  Notes.  381. 

(gg)    Executor  Without  Bond. 

Indd)tednas  of  an  executor  to  his  testa- 
tor, when  ascertained,  is  to  be  treated  as  so 
much  money  in  his  hands,  and  as  part  of  the 
assets  of  testator's  estate,  where  an  executor 
without  bond  dies  white  in  office  without 
having  inventoried  said  indebtedness  and  be- 
fore an  account  was  due  or  filed:  Jonea  T. 
Willia,  72  O.  S.  189,  IV  Longsdorfs  Notes, 
989. 

{hh)    Resigned  Administrator. 

"Personal  effects  and  assets"  includes 
indebtedness  of  an  administrator,  resigned,  to 
the  estate  on  account  of  assets  received  and 
converted  to  his  own  use:  Slagle  v.  Entrekin, 
44  O.  S.  637,  IV  Longsdorf's  Notes,  240. 
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(«)  Mortgagee. 

A  mortgagee,  by  making  bis  debtor  his 
executor,  does  not  extinguish  the  mortgage; 
and  because  the  executor  is  bound  to  make  an 
effort  to  collect  the  debta,  and  because  he  can 
not  bring  suit  against  himself,  be  is  treated 
as  having  the  money  already  in  his  hands; 
but  a  remedy  exists  upon  the  mortgage, 
independent  of  the  right  to  sue  at  law;  and 
the  legal  fiction  that  be  has  the  money  due 
from  him  already  in  bis  bands,  will  not 
permit  the  defeat  of  the  security,  which  the 
prudence  of  the  testator  provided  in  addition 
to  the  sureties  on  his  bond :  Miller  v.  Donald- 
gon,  17  O.  264,  I  LongBdorf's  Notes,  810. 

An  administrator  de  bonit  non  may  proceed 
against  a  removed  executor  and  against  other 
and  subeeqaent  mortgagees  to  enforce  a  mort- 
gage given  by  such  oEeoutor  to  the  testator: 
Miller  v.  Donaldaon^  17  O.  264,  I  Longadorf  a 
Notes,  810. 

(jj)    Contingent  Debt. 

Appointing  a  debtor  administrator  does  not 
convert  the  debt  into  assets  in  his  hands, 
where  his  liability  is  only  a  contingent  one, 
as  where  a  surety  on  a  defaulting  executor's 
bond  is  made  administrator  de  bonis  non: 
SMelde  v.  O'Dell,  27  O.  S.  398,  III  Longa- 
dorf s  Notes,  366.  See  also  XXI,  B,  2,  s,  cc, 
herein. 

(hk)    Debt  Created  After  Death. 

The  debt  becomes  assets,  tiiough  created 
after  the  decedent* s  death,  as  where  a  person 
to  whom  eneutors  loaned  mon^  of  the  estate, 
taking  his  note,  aftervards  became  adminis- 
trator de  bonis  fion:  Martin  t.  Train,  6  O. 
C.  O.  40,  S  O.  O.  D.  334. 

{21)    Effect  of  Fraud. 

This  doctrine  can  not  be  resorted  to  to  work 
a  fraud.  Thus,  where  the  only  person 
interested  in  an  estate,  the  sole  asset  of 
which  was  a  debt  due  by  A,  who  was  insol- 
vent, procured  A  to  be  appointed  administra- 
tor, and  by  fraud  induced  the  defendant  to 
go  on  bis  bond  for  the  sole  purpose  of  making 
him  liable  for  A's  worthless  debt,  it  was  held 
that  the  fraud  was  a  good  defense  to  an 
action  on  the  bond:  Campbell  v.  /oAiMon>*41 
O.  S.  588,  IV  Iiongsdorfs  Notes,  70. 

(mm)    Method  of  Determining  Amount. 

If  the  probate  court  properly  acquires  juris- 
diction over  the  administrator  of  a  deceased 
executor  and  the  subject-matter,  such  execu- 
tor at  the  time  of  his  death  being  indebted  to 
the  testator's  estate,  its  finding  and  judgment 
as  to  the  amount  of  such  indebtedness  are 
coaehuive  until  reversed  or  modified  or  other- 1 


wise  adjudged  erroneous:  Jonee  T.  WUUt,  72 
O.  S.  180,  IV  Longsdorfs  Notes,  080. 

3.  Credits, 

Where  real  estate  is  devised  to  certain 
persons,  but  the  executor  is  given  the  manage- 
ment and  control  thereof  for  the  benefit  of 
the  estate  for  five  years  after  the  death  of 
the  testatrix,  he  may  charge  the  estate  for 
such  repairs  as  were  necessary  to  maintain 
the  rental  value  of  such  real  estate  during 
said  period,  but  the  estate  can  not  be 
charged  with  the  cost  of  valuable  improve- 
ments thereto:  In  re  Ullman,  9  0.  N.  P. 
(N.S.)  12,  19  O.  D,  (N.P.)  803  [modified. 
In  re  UUman,  12  O.  a  a  (N.S.)  840,  21 
0.  C.  D.  370]. 

An  executor  who  is  also  an  attorn^  can 
not  credit  his  account  with  the  payment  of 
attorney  fees  to  outside  counsel,  whore  there 
is  nothing  to  show  that  he  was  justified  in 
employing  such  couns.el,  especially  when  it 
appears  that  such  outside  counsel  was  also 
employed  adversely  to  the  estate:  In  re 
Leidigh,  15  0.  D.  (N.P.)  193  [affirmed,  with- 
out opinion,  In  re  Leidigh,  71  O.  S.  485]. 

An  executor  who  is  also  an  attorney  can 
not  credit  himself  with  a  charge  for  making 
up  his  own  accounts:  In  re  Leidigh,  15  0.  D. 
(N.P.)  193  [affirmed,  without  opinion.  In  re 
Leidigh,  71  0.  S.  48S]. 

An  executor  who  purchased  at  his  own  sale 
real  estate  belonging  to  his  decedrait's  estate 
taking  title  in  his  own  name  individually  or 
as  executor,  or  in  tiie  name  of  a  third  persm 
under  an  arrangonent  whereby  the  latter  was 
to  oecsapy  and  farm  it  on  shares  for  the 
executor,  is  entitled,  in  stating  his  aeeonn^  to 
credits  for  moneys  paid  out  for  tans,  repairs 
and  improvemoits,  but  the  allowance  for 
improvements  must  not  exceed  the  amount 
added  to  the  value  of  the  land:  In  re 
EUzroth,  60  Bull.  384. 

Whether  an  executor  can  be  allowed  credit 
in  his  account  for  fficpoises  incurred  In  tiie 
Buccessful  defense  of  tiie  will  depends  npcm 
the  cirenmstances  of  each  particular  case. 
In  a  case  where  the  attack  on  tiie  will  was 
chiefly  dos  to  f^e  fact  that  a  large  special 
bequest  was  made  to  the  executor,  such  an 
allowance  is  not  permissible:  Weir  v.  Weir, 
7  O.  C.  C.  {N.S.)  280,  18  O.  C.  D.  199. 

An  executor  may  settle  for  liabilities  not 
yet  constituting  causes  of  action,  but  which 
will  ripen  into  enforceable  claims,  thus,  where 
A  having  but  a  life  estate,  made  leases  for 
years  which  had  not  expired  when  he  died, 
and  in  one  of  which  he  agreed  to  pay  the 
tenant  for  improvements  at  the  end  of  the 
term.  A's  executrix  having  paid  the  re- 
mainderman in  one  case  to  confirm  the  lease 
and  let  the  tenant  stay,  and  in  the  other 
having  paid  the  tmant  to  cover  the  vidne  of 
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the  baUdinga  and  damages,  ahonld  be  allowed 
the  same  in  her  aceonntB,  tiie  arrangonent 
beiiig  manileaUy  benefleial  and  in  good  faith : 
Moon  T.  CBromnm,  14  0.  S.  177,  II  Longe- 
dorPs  Kotes,  644. 

It  was  lawful  for  tiie  probate  eourt,  at  its 
discretion,  to  allow  the  administrator,  in  his 
flettlemcnt,  ai^  just  and  reasonable  "amount 
emended"  tot  a  monument;  but  the  adminis- 
trator was  not  allowed  to  interfere  with  the 
h^rs  of  the  intestate  in  erecting  one:  Curti$ 
V.  Bank,  30  0.  S.  679,  HI  Longsdorf  s  Notes, 
lOSO. 

The  eourt  has  no  antiiorlty  to  order  the 
administrator  to  buy  a  monument,  nor  to 
fix  a  sum  as  a  maximum  to  be  expended 
by  him  for  that  purpose:  In  re  Ferguson,  81 
O.  8.  58  [aGBrming  In  re  Ferguson,  6  O. 
N.  P.  (N.8.)  417,  18  0.  D.  (N.P.)  874]. 

If  administrators  were  permitted  to  collect 
rents  they  are  entitled  to  credit  for  paying 
taxes,  repairs^  necessary  surr^,  and  gather- 
ing crops.  These  are  d^ts  the  estate: 
Jn  re  Turpin,  Gloebel,  124. 

Where  a  partial  or  final  account  of  an 
executor  or  administrator,  together  with  the 
vouchers  filed,  does  not  show  that  the  respec- 
tive items  are  proper  charges  against  the 
estate;  the  burden  of  proof  rests  upon  the 
executor  or  administrator  to  malce  such 
showing:  In  re  Leidigh,  16  O.  D.  (N.P.)  193 
(affirmed,  without  opinion,  In  re  Lei^gh,  71 
O.  S.  485]. 

Under  a  will  providing  that  all  debts  on 
the  estate  sliaU  first- be  paid,  the  stock  of  an 
insolvent  corporation  comes  into  the  hands  of 
the  executor  as  a  liability,  and  not  as  an 
asset:  RoebUng  v.  Coal  and  Iron  Co.,  4  0. 
KT.  P.  (N.S.)  113,  17  O.  D.  (N.P.)  8. 

An  executor  is  not  barred  by  the  ten  years 
statute  from  claiming  credits  for  disburse- 
ments made  more  than  t^  years  prior  to  the 
rendering  of  his  final  account:  In  re  Camp- 
bcM,  13  0.  N.  P.  (N.S.)  386,  22  0.  D.  (N.P.) 
678. 

Upon  exceptions  being  filed  to  a  long 
delayed  final  account  by  an  executor  and 
reference  of  the  mattw  for  ascertainment  as 
to  the  amount  dae,  it  is  not  competent  for 
tile  referee  to  reopen  an  aooount  filed  twenty 
years  before  and  to  which  no  exceptions  were 
ever  filed:  In  re  OompbeU,  13  O.  N.  P.  {N.S.) 
366.  22  O.  D.  N.F.)  578. 

4.   Partial  and  Final  Aocounta. 

Although  the  settled  accounts  of  an  ad- 
ministrator may  be  opened,  yet  such  settled 
accounts  are  conclusive  between  the  adminis- 
trator and  the  estate,  except  as  provided  by 
the  statutes:  Lamkm  v.  Robmaon,  10  O.  K. 
P.  (N.S.)  1,  21  O  i).  (N.P.)  13. 

The  probate  court  can  not,  several  months 
after  it  has  confirmed  a  final  account,  make 


an  allowance  for  c<nnmissi0UB  to  the  adminis- 
trator without  opening  the  account  after  due 
notice  to  all  interested  persons.  Such  allow- 
ance would  not  be  in  the  nature  of  a  judg- 
ment and  Is  barred  in  six  years:  Snider  t. 
Oraham,  14  0.  O.  0.  386,  8  O.  a  D.  3. 

An  account  is  not  final  as  Itmg  as  there 
are  assets  to  be  administered  and  accounted 
for:  aUbert  v.  Marah,  4  0.  N.  P.  338,  7  O.  D. 
(N.P.)  230. 

The  settlement  of  an  account  of  an  execu- 
tor or  administrator  by  the  probate  court 
is  conclusive,  as  against  parties  with  actual 
notice  of  the  settlement,  of  all  matters 
specified  therein,  and  as  to  such  matters  the 
party  cannot  be  required  to  account  a  second 
time,  unless  the  same  be  impeached  for  fraud 
or  manifest  error.  But  such  account  is  not 
final,  as  to  bar  further  inquiry,  in  regard  to 
other  assets  in  the  hands  of  the  executor  or 
administrator,  not  accountable  for  or  passed 
on  and  for  such  matters  the  court  may,  at 
any  time  within  the  limits  of  the  statute 
compel  a  further  settlement  by  the  process 
indicated:  McAfee  v.  Phillipe,  26  O.  &  S74. 
in  Longsdorf's  Notes,  242. 

The  amount  found  by  the  court  to  he  in 
the  hands  of  an  administrator  and  the  order 
to  pay  the  same,  in  the  absence  of  fraud  and 
collusion,  are  conclusive  not  only  upon  the 
administrator  but  also  upon  his  surities, 
unless  reversed  on  error  or  vacated  by  appeal: 
Bmitk  V.  RhodeBt  68  O.  S.  600,  IV  Longsdorf  s 
Notes,  947. 

Where  the  names  of  infante  are  signed  to 
a  final  settlement,  without  lawful  authori^, 
they  may,  on  coming  of  age,  if  not  otherwise 
debarred,  disaffirm  the  same  and  compel  the 
administrators  to  make  final  settlement  in 
the  proper  court:  Piatt  Y,  Longworth,  27  O.  S. 
159,  ni  Longsdorfs  Notes,  349. 

Under  a  former  statute  (1  Cureven  708), 
it  was  optional  with  the  administrator 
whether  or  not  he  would  file  a  final  account: 
Siowringen  t.  Jforrii,  14  0.  S.  424,  II  L(n^ 
dorfs  Notes,  671. 

An  affidavit  filed  by  a  widow  in  lieu  of 
a  final  account,  and  publidied  as  notice  of  a 
final  account,  was  not  notice  to  anybody  of  a 
proceeding  for  a,  eonstruction  of  tiie  will  or 
determination  of  the  rights  of  the  devisees 
under  the  will;  and  the  action  of  the  eourt 
in  cmiflnning  the  account  waa  not  intended 
to  and  did  not  leave  the  effect  of  determining 
who  were  the  distributees  under  the  will  or 
under  the  law:  Conies  T.  McAfee,  11  0.  N.  P. 
(N.S.)  617. 

Where  shares  of  stock  are  left  to  a  widow 
for  life,  and  then  to  be  distributed  according 
to  law,  her  final  account  or  affidavit  in  lieu 
thereof  showing  debts  all  paid  and  that  she 
was  "widow  and  sole  legatee,"  and  its  con- 
firmation by  court  doee  not  have  the  effect 
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of  conBtruing  the  will  and  determining  who 
were  the  distributeeB,  and  therefore  does  not 
bar  the  ch  ildren's  remainder :  Comes  T. 
McAfee,  11  O.  N.  P.  (N.S.)  617. 

The  probate  court,  in  pasaing  upon  the 
validity  of  a  final  account,  will  not  go  back 
of  a  Bettlement  made  in  the  common  pleas 
court  which  involves  an  adjustment  of  the 
same  matters  of  dispute,  but  will  be  bound 
by  the  entry  therein:  Jn  re  Seeger,  7  O.  N. 
P.  207,  1  0.  D.  (N.P.)  113. 

Upon  the  death  of  a  legatee,  intestate,  be> 
fore  payment  of  the  legEicy,  the  right  to  re- 
ceive payment  belongs  to  his  personal  rep- 
resentative unless  a  different  disposition  is 
made  by  the  will,  and  the  liability  of  the  ex- 
ecutor therefor  to  the  personal  representa- 
tive is  not  dischai^ged  by  payment  to  the 
heir.  If  the  final  account  ^ows  a  payment 
to  a  person  not  entitled  thereto,  it  is  no 
bar  to  a  sobaequent  action  against  him  by 
one  legally  entitled  to  same:  Banning  v. 
aotahall,  62  O.  8.  210,  IV  Longsdorfs  Notes, 
831. 

A  settlement  of  the  account  of  an  exe- 
cutor, who  has  been  removed,  does  not  bar  a 
subsequent  suit  by  him,  against  his  successor, 
upon  a  demand  existing  in  the  lifetime  of  his 
testator:  Sharp  T.  Pontiua,  2  0.  0.  C.  7, 
1  0.  0.  D.  331. 

Upon  the  settlement  of  the  final  account 
of  an  administrator,  it  is  not  the  duty  of 
the  probate  judge  to  provide  for  the  payment 
of  claims  against  the  estate  which  no  creditor 
is  asserting:  Cox  T.  John,  32  0.  S.  532,  III 
Longsdorfs  Notes,  649. 

The  lapse  of  eighteen  years  without  dis- 
puting an  executor's  account  and  after  re- 
ceipts in  full,  is  strong,  if  not  conclusive, 
against  relief:  Pennock  v.  Miller,  1  Dee.  Kep. 
456,  10  W.  L.  J.  85. 

Where  an  administrator  has  paid  up  all 
debts  and  distributed  the  whole  estate,  and 
the  account  was  filed  and  approved  by  the 
court  without  any  order  of  distribution,  this 
is  being  "fully  administered" :  Ooshom  v. 
Alexander,  2  Dec.  Rep.  597,  4  W.  L.  M. 
139. 

An  administrator  can  not  be  compelled  to 
file  his  first  account  before  eighteen  months 
from  the  date  of  his  bond  have  expired : 
State,  ex  re/.,  v.  Moore,  3  Dec.  Rep.  68,  2 
Gaz.  405  [reversing  State,  ex  rel.,  v.  Moore, 
3  Deo.  Rep.  62,  2  Gaz.  389]. 

An  order  approving  a  partial  account  is 
conclusive  unless  attacked  in  the  mode  pro- 
vided by  statute,  but  this  is  only  in  respect 
to  matters  adjudicated  therein:  Eichelberger 
v.  Qroea,  42  O.  S.  549,  IV  I.«ng3dorf'8  Notes, 
130. 

Where  an  executor  dies  without  filing  any 
account  of  the  administration  of  his  trust  it 
is  the  duty  of  his  personal  representative  to 


file  such  an  account  for  him  and  pay  over 
to  the  successor  in  the  trust  any  balance 
that  may  be  found  due  the  estate  from  the 
deceased  executor:  Black  v.  White,  87  0.  8. 
413. 

C.    EZCEPHONS  AND  HEABIHO. 

1.  Vature. 

Where  exceptions  are  taken  to  an  account 
of  an  administrator  or  executor  of  a  de- 
ceased executor  upon  the  face  of  the  record, 
the  investigation  relates  to  the  original  es- 
tate, but  necessarily  the  estate  of  such  de- 
ceased  executor  is  also  involved:  In  re  Bid- 
well,  67  O.  S.  464,  IV  Longsdorfs  Notes, 
933. 

A  citation  will  not  issue  after  the  lapse  of 
ten  years  from  the  hearing  of  the  last  account 
filed;  a  citation  can  not  issue  until  the  ex- 
piration of  the  eighteen  months  from  the 
time  of  the  appointment  as  administrator; 
neither  could  it  issue  between  the  time  of 
filing  the  account  and  the  time  of  its  being 
pawed  upon  by  the  court;  the  proper  remedy 
is  by  exception  to  the  account:  Qilhert  V. 
Marah,  4  0.  N.  P.  338,  7  O.  D.  (N.P.)  230. 

An  executor's  duty  is  not  wholly  per- 
formed when  he  files  an  account^  the  duty  to 
file  which  is  imposed  by  G.  C,  { 10822.  His 
further  duty  is  left  as  it  muat  always  be 
left  where  an  account  is  amailed,  to  be  de- 
termined 1^  the  exercise  of  sound,  reason- 
able discretion:  In  re  Sidtcell,  07  0.  8.  404, 
IV  Longsdorfs  Notes,  033. 

In  a  suit  by  an  administrator  de  bonis 
non  against  the  administrator  of  a  deceased 
executor  who  had  resigned  during  his  life- 
time, no  right  of  bail  can  intervene  to  pre- 
vent judgment  against  the  defendant  if  he 
is  liable;  nor  is  an  order  of  the  probate 
court,  duly  entered  of  record,  on  exceptions 
filed  to  an  administrator's  or  an  executor's 
account,  a  bar  to  an  action  by  an  adminis- 
trator de  fttmts  non  against  such  executor 
for  matters  found  by  the  probate  court 
against  the  widow  and  heirs  on  such  ex- 
ceptions: Tracy  v.  Card,  2  O.  8.  431,  I 
Longsdorfs  Notes,  1069. 

2.  Jurisdiction. 

Jurisdiction  to  hear  and  determine  an  ad- 
ministrator's account  is  acquired  by  the  pro- 
bate court  on  the  filing  of  the  account  and 
tnat  jurisdiction  is  not  lost  by  the  subse- 
quent removal  of  the  administrator,  but  the 
court  has  no  authority,  after  the  adminis- 
trator has  been  removed  and  his  successor 
appointed  and  qualified,  to  compel  the  former 
administrator  to  file  an  account  of  his  ad- 
ministration: In  re  Miller,  8  O.  N.  P.  385, 
11  0.  D.  (N.P.)  624. 
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Although  the  probate  court*  of  this  state 
do  not  have  general  equity  jurisdiction,  yet 
in  determining  matters  of  account  they  must 
be  governed  by  equitable  principles:  In  re 
Eltxroth,  50  Bull.  384. 

Exceptions  may  be  filed  to  an  administra* 
tor's  account^  and  the  probate  court  can  and 
must  hear  them.  Action  on  his  bond  where 
a  jury  can  be  had  is  not  the  exclasive  remedy 
and  this  rule  applies  where  he  has  not  charged 
himself  witii  a  debt  owed  1^  himself  to  the 
estate:  In  re  Raab,  16  O.  S.  273,  II  Longs- 
dorfs  Notes,  773. 

G.  C,  1  10832,  which  gives  authority  to 
tiie  probate  court  to  allow  in  settlement  by 
an  administrator  any  just  and  reasonable 
amount  he  may  have  expended  for  a  tomb- 
stone or  monument  for  the  deceased,  is  in- 
tended as  a  guide  to  the  court  and  to  ad- 
ministrators in  dealing  with  that  subject: 
In  re  Ferguson,  81  0.  S.  58. 

It  is  the  duty  of  the  probate  judge  upon 
the  hearing  of  an  administrator's  or  ex- 
ecutor's account,  whether  exceptions  have 
been  filed  thereto  or  not,  to  scan  closely  the 
amounts  claimed  to  have  been  paid  for 
funeral  expenses,  and  in  the  absence  of  stat- 
utory or  testamentary  provisions,  the  allow- 
ance for  such  expenses  must  be  reasonable, 
naving  regard  to  the  amount  of  the  estate, 
the  station  in  life  of  the  deceased,  and  the 
customs  of  the  people  in  the  same  station, 
and  if  unreasonable  and  extravagant  should 
be  disallowed  even  as  against  l^atees  and 
next  of  kin:  Kroll  v.  Close,  82  0.  8.  100,  IV 
Longsdorf's  Notes,  1069. 

The  probate  court  will  not  go  back  of  a 
settlement  made  In  the  common  pleas  court, 
whidi  involves  the  same  matters  of  dispute, 
bat  will  look  to  the  entry  of  the  upper  court 
for  its  limitation:  Jit  rs  Beegar,  7  O.  N.  P. 
207,  1  0.  D.  (N.P.)  113. 

Where  a  debtor  is  appointed  administra- 
tor of  the  estate  of  his  creditor,  the  debt  be- 
comes assets  in  his  hands;  and  on  exceptions 
to  his  final  account,  claiming  that  be  has 
failed  to  charge  himself  with  such  debt,  the 
probate  court  may  hear  evidence  and  de- 
termine the  validity  of  such  claim  and 
the  amount  of  such  debt:  In  re  Raab,  16  O. 
8.  273,  II  Longsdorf's  Notes,  773. 

If  an  executor  is  invested  by  the  will  with 
powers  that  are  unlimited,  the  probate  court 
will  not  hear  exceptions  to  his  acts  unless 
fraud  is  shown.  If  such  executor  becomes 
insane^  and  a  trustee  appointed  for  him  files 
the  final  account  for  such  executor,  excep- 
tions to  the  acts  done  while  of  unsound  mind 
will  not  be  considered:  In  re  Reynolds,  3 
O.  N.  P.  202,  2  O.  D.  (N.P.)  11. 


3.  Partiee. 

A  creditor  of  an  heir  at  law  of  a  de- 
cedent, whose  estate  is  being  administered, 
has  no  such  interest  in  the  estate  as  qualifies 
him  to  file  or  maintain  exceptions  to  the 
acoonnt  ettend  in  settlement  of  said  es- 
tate by  said  administrator,  and  has  no  legal 
capacity  to  maintain  such  an  action:  In  re 
Sturgea,  6  O.  N.  P.  (N.S.)  331,  18  O.  D,  (N. 
P.)  344. 

Where  a  married  woman  dies,  domiciled  in 
Ohio,  but  letters  of  administration  ai«  taken 
out  in  Pennsylvania,  by  means  of  which  pos- 
session of  her  personal  estate  in  that  state 
is  obtained,  and  her  administrator  there  flies 
his  accounts  and  vouchers  in  the  proper 
court,  and  the  children  and  heirs  of  the  de- 
ceased then  appear  and  file  exceptions,  a 
suit  can  not  be  maintained  by  such  children 
and  heirs  of  the  intestate,  for  the  distribu- 
tion of  the  monef  so  held  by  the  adminis- 
trator, while  the  settlement  account  and  the 
exceptions  are  pending,  and  the  amount  sub- 
ject to  distribution  is  undetermined:  Adame 
V.  Adams,  17  O.  S.  83. 

An  accounting  by  executors  and  adminis- 
trators and  distribiftion  can  be  compelled  by 
chancery  at  the  instance  of  creditors,  lega- 
tees, and  next  of  heir.  They  can  not  ask 
it  in  their  own  right,  but  as  fiduciaries: 
Cram  v.  Green,  6  O.  429,  I  Longsdorf's 
Notes,  348;  Cadwallader  T.  Longlejf,  12  Dec. 
Rep.  756,  1  D.  497. 

Under  exception  to  the  allowance  of  an 
executor's  accounts  taken  by  a  legatee,  other 
l^atees  under  the  will  may  join  the  ex- 
cepting l^atee,  and  be  made  parties  in  pros- 
ecuting error;  although  they  did  not  par- 
ticipate in  the  proceedings  in  the  court  be- 
low; In  re  Crawford,  21  O.  C.  C.  554,  11  O. 
C.  D.  605, 

4.  Evidence. 

On  hearing  exceptions  to  an  administra- 
tor's account,  the  administrator  is  a  com- 
petent witness  for  either  party:  In  re  Raab, 
16  O.  S.  273,  II  Longsdorfs  Notes,  773. 

Death  of  an  administrator  to  whose  ac- 
count exceptions  are  pending,  excludes  the 
exceptor  from  testifying  in  support  of  the 
same  or  similar  exceptions  to  the  final  ac- 
count filed  for  the  deceased  administrator  by 
bis  executrix.  G.  C,  {  11495  applies:  In  re 
Runyan,  4  O.  N.  P.  835,  7  0.  D.  (N.P.)  236. 

5.   Reference  to  Commissioner. 

The  court  may  refer  the  account  and  ex- 
ceptions to  a  special  master  commissioner: 
Mc3Iahon  v.  Ambach,  79  0.  S.  103,  IV  Longs- 
dorf's Notes,  1044. 

In  a  reference  of  the  accounts  of  an  ad- 
ministrator and  exceptions  thereto,  the  ao- 
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count  and  exceptions  constitute  the  issues, 
and  the  administrator  and  tfa«  exceptors  are 
the  parties:  Jamea  T.  West,  67  O.  S.  28,  IV 
Longsdorf's  Notes,  023. 

Where  the  commissioner  provided  for  in 
G.  C,  1  10833,  reports,  and  the  same  is  con- 
firmed and  an  appeal  taken  to  the  common 
pteaa  court,  that  court  may  hear  the  case 
upon  such  report  and  other  testimony,  or 
it  may  refer  the  accounts  and  exceptions  to 
a  new  commissioner  appointed  for  that  pur- 
pose. In  either  event,  error  will  not  lie: 
Jamet  T.  West,  67  O.  S.  28,  IV  Lmagidorf  s 
Notes,  923. 

Upon  a  reference  being  made  under  G.  C, 
1 10833,  the  course  of  proceeding  is  not  ac- 
cording to  the  usages  of  courts  of  chancery, 
but  according  to  provisions  of  the  code  of 
civil  procedure,  and  especially  G.  C,  ||  11400 
and  11491:  James  T.  West,  67  O.  S.  28,  IV 
Longsdorf  8  Notes,  923. 

6.  Revivor, 

An  administrator  de  bonis  non  having  by 
petition  which  was  treated  as  an  exception 
under  O.  0.,  1 10820,  procured  a  ret^ening 
of  his  predecessor'a  Sicoount  and  a  finding  of 
an  amount  due,  the  predecessor  appealed  and 
died.  It  was  held  that  the  proeeedings  were 
not  ended  hy  his  death  and  may  be  revived: 
In  Ts  Ziegler,  4  O.  N.  P.  182,  6  O.  D.  (N. 
P.)  244. 

7.  Review. 

Proceedings  In  error  upon  disallowance  of 
exceptions  to  accounts  of  executors,  are  not, 
as  a  rule,  in  personam,  but  in  rem,  and,  if 
regular,  are  binding  upon  all  persona  equally, 
whether  they  are  personally  prraent  to  take 
part  in  the  controversy,  or  hold  themselves 
aloof;  and  this  rule  applies  to  judgments  in 
an  ancillary  administration  in  another  state 
as  well  as  to  judgments  in  the  domicilary 
administration  in  Ohio:  In  re  Crawford,  21 
O.  O.  C.  664,  11  O.  C.  D.  605  [aflirmed,  on 
other  points.  In  re  Crawford,  68  O.  S.  58, 
IV  Longsdorf'B  Notes,  938]. 

Exceptions  by  one  party  to  the  disallow- 
ance of  exceptions  to  the  accounts  of  an  ad- 
ministrator in  the  probate  and  common  pleas 
courts,  are  available  in  behalf  of  other  par- 
ties who,  in  common  pleas  court,  are  al- 
lowed to  come  in  and  are  recognized  as  ex- 
cepting to  such  accounts.  Such  parties  hav^ 
therefore,  a  right  to  prosecute  error  through 
such  exceptions:  In  re  Crawford,  21  O.  C.  C. 
654,  11  O.  C.  D.  605  [affirmed,  on  other 
points.  In  re  Crawford,  68  O.  S.  58,  IV 
Ixngsdorfs  Notes,  038]. 

An  objection  to  allowing  persons  who  first 
became  parties  to  a  proceeding  in  error  to 
the  disillowance  of  exceptions  to  the  ac- 


counts of  an  administrator  in  the  eourt  of 
common  pleas  to  prosecute  error  in  the  cir- 
cuit court  upon  exceptions  by  other  parties 
in  the  lower  courts,  on  the  ground  that  the 
original  parties  were  parties  to  a  contest 
of  such  accounts  in  an  ancillary  adminis- 
tration in  another  state,  and  that  the 
parties  who  came  in  subsequently  were  not, 
and  that  judgments  which  would  be  res 
judicata  as  to  original  parties  would  not  be 
so  as  to  the  others,  is  not  tenable  or  valid; 
and  particularly  where  the  objections  urged 
are  upon  the  groiud  that  the  courts  were 
without  jurisdiction  in  the  ancilluy  ad- 
ministration, which,  if  true,  would  raider 
the  judgment  void  as  to  all  parties:  In  re 
Crawford,  21  0.  C.  0.  664,  11  O.  C.  D. 
605  [affirmed,  on  other  points,  In  re  Orauh 
ford,  68  0.  a  58,  IV  Longsdorf s  Kotea, 
9381. 

Under  exceptions  to  the  allowance  of  an 
executor's  accounts  taken  lij  a  legatee,  other 
l^atees  under  the  will  may  join  the  exert- 
ing legatee,  and  be  made  parties  in  prose- 
cuting error,  although  they  did  not  parti- 
cipate in  the  procedings,  in  the  eourt  be- 
low: 7n  re  Crawford,  21  O.  C.  C.  664,  11 
O.  0.  D.  605  [affirmed,  on  other  point«.  In 
re  Crawford,  68  O.  S.  68,  IV  Longsdorf s 
Notes,  038]. 

An  aeeount  of  an  administrator  with  ex- 
ceptions thereto  having  been  referred  to  a 
special  omnmissioner  by  the  probate  court 
under  Q,  C,  %  10833,  and  sneh  commissioner 
having  made  his  report^  the  same  being  oon- 
flrmed,  and  an  appeal  taken  to  the  court  of 
common  pleas,  that  court  may  hear  and  de- 
termine the  cause  upon  such  report  and  other 
testimony  if  necessary,  ot  may,  if  it  deems 
it  expedient  and  proper,  refer  the  aooonnt 
and  exceptions  to  a  new  eonimiaaioner  ap- 
pointed by  the  eourt  for  that  purpose.  The 
court  may  pursue  either  conrsa  as  to  it 
may  seem  but,  and  error  win  not  lie  for  so 
doing:  James  T.  West,  67  O.  a  28,  IV  Lcmg** 
dorf  e  Notes,  023. 

Exceptions  to  an  allowance  for  extraordi- 
nary services  in  an  administrator's  account 
by  creditors  constitute  a  direct  attack  on 
the  allowance,  and  not  a  collateral  attack, 
and  the  allowance  is  then  subject  to  review 
upon  the  exceptions  the  same  as  any  other 
dlisputcd  item  of  the  administrator's  ac- 
count: McMahon  V.  Ambach,  70  O.  8.  103, 
IV  LongsdorTs  Notes,  1044. 

D,   Effect  op  Ohdeb  Settuko  Aocounrs. 

1.   CoUateraZ  Attade  and  Res  Adfudioata. 

In  a  proceeding  in  the  probate  eourt  to  sell 
three  parcels  of  land  to  pay  debts,  all  ques- 
tions that  were  legally  determined  in  sneh 
proceeding  as  to  all  the  land  are  res  od/udt- 
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cata  in  a  subeequent  proceeding  in  a  par- 
tition  of  one  parcel  not  sold  in  the  probate 
court  proceeding:  Simpmm  T.  8impvm,  9  O. 
a  0.  {JUS.)  137,  19  O.  a  D.  503. 

A  judgment  of  the  court  of  common  pleaa 
upon  appeal  from  probate  court  orerrnling 
and  diiallowing  a  claim  made  by  an  er- 
eeutw  of  his  mother's  estate,  upon  ocoep- 
ti<m  being  filed  to  his  aoeonnt,  that  ho  and 
his  Imitiier  were  entitled  to  all  the  proceeds 
of  a  farm  belonging  to  the  estate,  by  Tirtue 
of  an  agreement  made  between  them  and  the 
testator,  is  not  a  bar  to  a  proceeding  brought 
by  the  executor  under  G.  C,  {  1072^  or 
compensation  for  hia  serrices  in  woAlng 
tne  faim,  under  a  claim  of  an  express  or 
implied  agreement  therefor;  the  elidm  in 
one  case  being  different  and  inconsistent  with 
the  elaim  in  the  other:  In  re  Ward,  21  0.  0. 
C.  763,  12  O.  C.  D.  44. 

Approval  of  final  distribution  is  not  res 
judicata  to  exonerate  the  executor  acept 
as  to  thoBO  whose  receipts  are  on  file,  and 
not  aa  to  those  actually  entitled  but  not 
paid  hy  reason  of  the  executor's  mistake^  the 
statute  permitting  filing  final  receipts  to 
perpetuate  evidence  and  is  not  compulsory, 
and  unpaid  distributees  can  collect  from 
him:  yegley  v.  Oard,  20  0.  310, 1  Longsdorf's 
Notes,  910;  Swearingen  v.  JIforrw,  14  0.  S. 
424,  II  Longsdorfa  Notes,  671. 

The  settlement  of  the  final  account  of  an 
executor  or  administrator  showing  the  pay* 
ment  of  money  to  a  person  not  entitled  there- 
to, ia  no  bar  to  a  subsequent  action  against 
him  for  the  recovery  of  the  money  by  one 
who  is  Icffally  entitled  to  the  same:  Ban- 
niMg  V.  Gotthall,  62  O.  S.  210,  IV  Longs- 
dorf's Notes,  831. 

The  settl«nent  of  an  estate  in  a  court  of 
probate  ia  an.  ea  parte  proceeding,  prima 
faoie  evidence  only  of  the  correctness  of  the 
proceeding,  and  binding  no  rights  except 
when  made  in  conformity  to  law:  Bank  v. 
Carpenter,  7  O.  (pt.  1)  21,  I  Longsdorfa 
Notes,  360. 

The  order  of  the  probate  court  overruling 
exceptions  of  widow  and  heirs  to  the  ex- 
ecutor's account  is  not  rea  judicata  against 
action  by  the  administrator  de  bonis  non 
against  him:  Tracy  v.  Card,  2  O.  8.  431,  I 
Longsdorfs  Notes,  1069. 

The  aettlonent  of  the  accounts  by  the  pro- 
bate court  is  conclusive  against  parties  with 
actual  notice  as  to  all  matters  set  out  there- 
in, and  no  second  accounting  as  to  them  can 
be  required  unless  they  are  impeached  for 
fraud  or  error:  McAfee  t.  Phillips,  25  O..  8. 
874,  m  Longsdorfs  Notes,  242. 

But  such  account  is  not  final  as  to  as- 
sets in  the  executor's  hands  not  accounted 
for  or  passed  on.  As  to  them  the  probate 
oonit  may  compel  a  further  account  at  any 
7-0 


time  within  the  statutory  limit:  McAfee  v. 
PhiOipe,  26  O.  a  874,  in  Longsdorfs  Notca, 

242. 

Unless  an  appeal  has  been  taken,  or  the 
judgment  reversed,  the  amount  found  due  1^ 
the  probate  court  is  conclusive,  in  the  settle- 
ment of  the  administrator's  account,  as 
against  the  bondsmen:  Slagle  v.  Bntrekiti, 
44  O.  S.  637,  IV  Longsdorfa  Notes,  240. 

The  appearance  of  an  admimstntor  as 
a  party  to  a  cause  and  his  allegation  of 
probable  liability  against  the  estate,  does  not 
make  the  Judgment  thereafter  oUidiied  n* 
judicata  as  to  creditors  of  the  estate  who 
were  not  parties  to  the  action  and  who  had 
at  tiie  time  another  aetim  pending  to  which 
the  estate  was  a  party  defendant^  and  the 
plea  of  res  judicata  can  not  stanid  against 
the  equiUes  of  creditors  so  situated  whose 
action  has  resulted  in  a  judgment:  Fierning 
V.  MeOuffey,  8  O.  N.  P.  (N.&)  480,  10  a  D. 
(N.P.)  621. 

The  settled  accounts  of  an  administrator 
are  conclusive  between  him  and  the  estate, 
except  as  provided  by  the  statutes:  Lamkin 
V.  Robinson,  10  O.  N.  P.  (N.8.)  1,  21  O.  D. 
(NJ*,)  13  [for  opinion  on  appeal,  see  Lamkin 
V,  Robinson,  16  O.  O.  C.  (N.S.)  126,  24  O. 
0.  D.  91]. 

Allowances  to-  a  widow  made  in  a  proceed- 
ing to  sell  real  estate  belonging  to  her  de- 
ceased husband  to  pay  debts,  to  which  no 
error  was  prosecuted  or  appeal  taken,  can 
not  be  attacked  collaterally  by  exception  to 
her  account  as  administratrix  of  the  said 
estate:  In  re  Hess,  14  O.  C.  C.  (N.S.)  463, 
23  O.  C.  D.  449. 

The  verity  or  l^ality  of  a  distribution 
can  not  be  questioned  in  the  probate  court 
by  reopening  the  account  after  the  lapse  of 
eighteen  months,  but  must  be  determined 
in  an  independent  action:  In  re  Eoehnken, 
1  0.  C.  0.  (N.8.)  126,  16  O.  C.  D.  246,  8 
O.  N.  P.  667,  II  0.  D.  <N.P.)  799. 

An  account  containing  items  of  credit  for 
statutory  commissions,  extra  services  and  at- 
torney's fees,  which  was  duly  allowed  and 
confirmed  by  the  probate  court,  can  not,  on 
the  filing  of  a  second  account  more  than  one 
year  thereafter,  be  reopened  for  hearing,  and 
such  items  be  disallowed,  on  exceptions  filed 
thereto,  when  it  is  not  claimed  or  found 
that  there  was  any  error  or  mistake  therein, 
or  in  their  allowance:  Oemphell  v.  Mo- 
Cormick,  1  0.  C.  C.  504,  1  0.  C.  D.  281. 

After  a  final  account  showing  distribution 
of  the  balance  has  been  filed  and  confirmed, 
an  allowance  several  months  later  of  oom* 
pensation  to  the  administrator  without  re- 
opening on  notice  or  hearing  as  to  the  par- 
ties interested,  is  not  a  judgment,  and  after 
six  years  is  barred  by  limitation^  and  real 
estate  ean  not  be  ordered  sold  to  pay  it; 
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Snider  T.  Oraham,  14  O.  0.  C.  386,  8  O.  C. 
D.  3. 

Approval  of  an  executor's  accounts  will 
not  be  opened  up  by  suit  in  equity  unless  the 
judgment  of  the  probate  court  was  obtained 
by  fraud.  The  probate  court  is  a  court  of 
record,  and  its  judgments  as  binding  as  those 
of  any  other  court:  Woodicard  v.  Ourtis,  19 
O.  C.  C.  15,  10  O.  G.  D.  400  [affirmed,  with- 
out opinion.  Woodward  T.  Ourtia,  03  O.  8. 
676]. 

Where  ttie  objection  to  the  aecouots  is 
not  that  the  executor  omitted  items,  but 
tluit  payments  hy  him  were  not  authorised 
1^  the  will,  this  raises  no  question  of  fraud, 
and  it  will  be  presumed  that  the  probate 
court  passed  on  this  question:  Woodward  T. 
CwtU,  19  O.  C.  C.  15,  10  0.  C.  D.  400 
[affirmed,  without  opinion.  Woodward  T. 
Curtis,  03  O.  S.  675]. 

Exceptions  to  the  account  raise  a  "matter 
of  dispute"  under  G.  C,  f  10835,  and,  after 
they  have  been  heard  and  determined  by 
court,  can  not  again  be  questioned  on  the 
hearing  of  a  subsequent  account  without 
leave  of  court:  In  re  Stayner,  33  0.  S. 
481,  III  Longsdorf's  Notes,  085. 

The  probate  court  can  not  grant  such 
leave  after  itd  determination  has  been  ap- 
pealed to  the  common  pleas  and  partly 
heard  there.  G.  C,  $  10835,  authorizing 
opening  of  former  accounts  does  not  apply 
to  authorize  a  disregard  of  the  finding  of 
the  common  pleas:  In  re  Stayner,  33  O,  8. 
481.  in  Longsdorf's  Notes,  685. 

Nor  will  the  common  plea3  on  an  appeal 
to  a  subsequent  account  rehear  the  former 
exceptions  on  evidence  that  could  have  been 
adduced  at  the  former  hearing.  And  it  may 
refuse  to  do  so,  though  the  former  excep- 
tions were  not  taken  to  it  by  an  appeal: 
In  re  Stayner,  33  0.  S.  481,  III  Longsdorf's 
Notes,  685. 

Where  an  executor  who  was  indebted  to  his 
testator,  died  before  an  account  was  due  or 
filed,  and  his  adrainiatrator,  under  G.  C, 
i  10822,  reported  that  no  assets  of  testator 
came  to  the  deceased  executor,  to  which  re- 
port legatees  under  the  will  filed  exceptions 
upon  hearing  it  was  held,  that  the  indebted- 
ness is  to  be  treated  as  money  and  assets  of 
the  testator's  estate;  that  the  findings  of 
the  probate  court  as  to  the  amount  of  in- 
debtedness are  conclusive  until  reversed;  and 
that  the  administrator  of  the  deceased  ex> 
ecutor  must  satisfy  the  amount  so  charged 
or  the  legatees  under  the  will  may  main- 
tain an  action  against  the  estate  of  the  de- 
ceased executor  to  recover  the  amounts  due 
than  under  the  will;  Jones  v.  Willis,  72  O. 
S.  189,  IV  Longsdorf's  Notes,  989. 

No  collateral  attack  can  be  made  on  the 
finding  on  a  final  account.    Accordingly,  an 


unpaid  creditor  of  the  settlM  estate  can  not 
intervene  in  a  proceeding  to  sell  the  real 
estate  of  a  deceased  heir  of  the  debtor,  and 
attack  the  final  account  in  order  to  have  his 
claim  declared  a  lien  on  such  land  superior 
to  the  heir's  title:  Smith  v.  Haytcard,  5  0. 
N.  P.  501,  5  O.  D.  (N.P.)  402. 

After  the  expiration  of  the  eight  months 
allowed  by  G.  C,  {  10834,  for  filing  exer- 
tions when  the  account  is  settled  in  the 
absence  of  a  person  interest  and  witbnit 
actual  notice  to  him,  the  judgment  of  a  pro- 
bate court  settling  the  final  account  of  an 
executor  or  an  administrator  becomes  ab- 
solute and  conclusive  and  can  not  be  at- 
tacked except  for  fraud  of  the  prevailing 
party:  Crawford  V.  Zeigler,  84  0.  S.  224. 

An  executor  is  not  barred  by  the  ten  years 
statute  from  claiming  credits  for  disburse* 
ments  made  more  than  ten  years  prior  to  ih« 
rendering  of  his  final  account:  In  re  Camp- 
bell,  13  0.  N.  P.  (N.S.)  880,  22  O.  D.  (N. 
P.)  678. 

2.    Correction  for  Mistake  and  Fraud, 

The  settlement  of  an  account  is  conclusive 
as  to  all  matters  set  out  and  specified  there- 
in and  the  party  rendering  same  can  not  be 
required  to  account  a  second  time  unless  the 
account  be  impeached  for  fraud  or  manifest 
error:  McAfee  v.  Phillips,  25  O.  S.  374,  III 
Longsdorf's  Notes,  242. 

Uncontested  partial  accounts  of  an  exec- 
utor or  administrator  may,  upon  proper 
exceptions  made  at  final  hearing,  be  opened 
up  for  fraud,  mistake  or  error  under  G.  0., 
g  10835,  and  where  such  accounts  have  been 
contested  and  adjudicated,  they  may  also, 
in  furtherance  of  justice,  be  opened  up  by 
leave  of  court:  In  re  Leidigh,  15  O.  D. 
(N.P.)  193  [affirmed,  without  opinion.  In  re 
Leidigh,  71  O.  S.  485]. 

The  accounts  of  executors  or  administra- 
tors are  impeachable  for  fraud,  and  if  neces- 
sary, the  whole  account  must  be  restated: 
In  re  Leidigh,  15  0.  D.  (N.P.)  193  [affirmed, 
without  opinion.  In  re  Leidigh,  71  O.  S.  485]. 

If  it  appear  that  mistake  or  fraud  has 
entered  into  the  settlement  of  the  account, 
to  that  extent,  and  to  that  extent  only,  may 
they  be  reformed  and  corrected:  Millen  v. 
I'oun^,  18  O.  C.  C.  571,  8  0.  C.  D.  391. 

After  the  expiration  of  the  eight  months 
allowed  by  G.  C.,  §  10834,  for  filing  excep- 
tions when  the  account  is  settled  in  the  ab- 
sence of  a  person  interested  and  without  actual 
notice  to  hira,  the  judgment  of  a  probate 
court  settling  the  final  account  of  an  ex- 
ecutor or  an  administrator  becomes  absolute 
and  conclusive  and  can  not  be  attadnd  ex- 
cept for  fraud  of  the  prevailing  party:  Craw- 
ford v.  Zeigler,  84  O.  a  224. 
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If  legal  services  vere  in  fact  rendered  by 
an  adminiatratoT,  the  Het  tiiat  the  circuit 
court  may  disagree  with  the  probate  court 
as  to  the  amount  to  be  allowed  for  such 
services,  does  not  of  itself  justify  the  circuit 
court  in  substituting  its  own  judgment  for 
that  of  the  probate  court,  where  no  appeal 
was  taken  in  time  fran  the  probate  court; 
but  it  must  first  find  if  the  judgment  was 
procured  by  fraud  before  it  is  authorized 
to  open  it  up  and  to  set  it  aside:  Crawford 
V.  ZeigUr,  84  O.  S.  224. 

When  an  executor  or  administrator  has 
filed  in  the  probate  court  an  account  of  final 
distribution  and  the  same  has  been  approved 
and  confirmed  by  the  court  and  the  executor 
or  adminiBtratoT  discharged  from  the  trust, 
such  account  is  conclusive  unless  impeached 
for  manifest  error,  or  for  fraud  within  four 
years  after  the  discovery  of  the  fraud:  Henry 
T.  Dojfle,  82  0.  S.  113. 

Upon  every  settlement  of  an  account  by 
an  executor  or  administrator,  all  his  former 
accounts  may  be  bo  far  opened  as  to  correct 
any  mistake  or  error  therein,  except  as  to 
matters  in  dispute  between  two  parties  which 
had  been  previously  heard  and  determined 
by  the  court:  Watta  T.  Waita,  38  0.  8.  480, 
m  Longsdorfs  Notes,  987. 

Upon  settlement  of  an  account,  all  former 
accounts  may  be  opened  to  correct  a  mistake 
or  error,  even  though  no  exception  was  filed 
to  the  original  account:  Lamhright  T.  Lam- 
bright,  74  O.  S.  198,  IV  Longsdorfs  Notes, 
1009. 

It  was  said  that  in  g  174  of  the  adminiB- 
trators'  act,  as  revised  in  1840  (S.  4.  C. 
599),  it  is  provided  that  upon  every  settle- 
ment of  an  account  by  an  executor  or  admin- 
istrator, all  his  former  accounts  may  be  so 
far  opened  aa  to  correct  any  mistake  or 
error  therein:  Woodmanaie  v.  Woodmansie, 
32  O.  S.  18,  III  Longsdorfs  Notes,  618. 

One  can  not  maintain  a  suit  in  equity  to 
open  an  executor's  account  unless  the  judg- 
ment of  the  probate  court  was  obtained  by 
fraud.  And  where  the  objection  to  the  ac- 
counts is  not  t^at  the  executor  omitted  items 
but  that  payments  by  him  were  not  au- 
thorized by  the  will,  this  raised  no  question 
of  fraud,  and  it  will  be  presumed  that  the 
probate  court  passed  on  this  question:  Wood- 
ward v.  Curtis,  19  O.  C.  C.  16,  10  O.  C. 
D.  400  [afflnned,  without  opinion.  Woodward 
V.  Ovrtis,  63  0.  S.  675]. 

The  probate  court  has  power,  upon  hear- 
ing exceptions,  to  determine  as  to  fraud  of 
the  executor,  and  to  charge  him  in  his-  ac- 
count accordingly:  Beed  T.  Brown,  10  O.  C. 
C.  44,  6  O.  C.  D.  16. 

The  settlement  and  account  bind  no  right 
except  where  made  in  conformity  to  law: 


Bonk  T.  Corpenfer,  7  O.  (pt.  1)  21,  I  Longs- 
dorfs Note^  360. 

G.  C,  S  10836,  permitting  on  every  settle- 
ment the  correction  of  errors  in  former  ac- 
counts, includes  the  power  to  correct  mis- 
takes of  the  court  as  well  as  of  the  admin- 
istrator, and  as  to  items  omitted,  as  well 
as  incorrect:  Watts  v.  Watta,  38  0.  S.  480, 
III  Longsdorfs  Notes,  987. 

If  infant  heir's  names  are  signed  without 
authority  to  a  final  settlement  with  heirs  in 
lieu  of  a  final  account,  such  infants,  on  com- 
ing of  age,  can  disaffirm  and  compel  the  ex- 
ecutor to  make  a  final  settlement  in  court. 
But  they  must  pursue  the  remedy  given  by 
law,  which  is  a  plain  and  adequate  one,  and 
until  it  is  exhausted  can  not  sue  in  equity 
to  correct  errors  and  mistakes:  Piatt  v.  Long- 
worth,  27  O.  S.  169,  in  Longsdorfs  Notes, 
349. 

Pa>'ment  to  a  person  not  entitled  to  the 
distributive  share  (as  here  to  the  child  of 
a  deceased  legatee  instead  of  to  the  legatee's 
administrator)  is  not  protected  by  confirma- 
tion of  the  executor's  final  account  and  no 
bar  to  an  action  to  recover  the  amount: 
Banning  v.  Gotahalt,  62  0.  S.  210,  IV  Longs- 
dorfs Notes,  831. 

Fraud  by  one  standing  in  a  fiduciary  re* 
lation  will  avoid  the  settlement  of  the  ac- 
count induced  thereby,  and  such  final  settle- 
ment may  be  attacked  in  a  court  of  equity 
in  an  independent  action  upon  a  complaint 
that  the  final  Bettlement  was  obtained  by 
fraud;  and  the  common  pleas  has  jurisdic- 
tion in  such  action:  Rote  v.  Stratton,  2  O. 
N.  P.  27,  3  O.  D.  (N.P.)  156. 

A  demurrer  does  not  lie  to  the  petition  of- 
a  widow  to  set  aside  a  contract  embodying 
a  family  settlement,  entered  into  between 
herself  and  the  heirs  at  law  of  her  deceased 
husband,  where  she  had  no  knowledge  of 
the  value  of  her  rights  or  of  the  law  govern- 
ing them,  and  was  misinformed  by  Uie  ad- 
ministrator with  reference  thereto  both  as 
to  the  law  and  facts,  and  was  told  by  the 
heirs  that  the  proposed  settlement  was  all 
she  was  entitled  to  and  by  an  attorney  that 
it  was  the  only  settlement  which  could  be 
made,  and  she  believed  these  statements  and 
relied  upon  them  until  a  comparatively  re- 
cent date,  when  the  discovery  was  made  by 
her  that  her  interest  in  the  estate  was  much 
more  valuable  than  was  assumed  in  the  con- 
tract of  settlement ;  Fuller  T.  Feiehera,  10  0. 
N.  P.  (N.S.)  425,  21  0.  D.  (N.P.)  202. 

Where  the  executor  is  given  unlimited 
powers  1^  the  will,  the  court  will  not  hear 
exceptions  to  his  account  unless  fraud  is 
shown:  In  re  Reynotds,  S  O.  K.  P.  292,  2  O. 
D.  <N.P.)  11. 

Witere,  under  a  testamentary  power  to  sell 
lands,  the  executor,  in  bad  faith,  sdls  them 
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for  less  than  their  true  value,  he  should  be 
charged  with  the  loss  on  exception  to  his 
account  in  the  probate  court :  Brown  v. 
Reed,  56  0.  8.  264,  IV  Longsdorf's  Notes, 
689  [aSinning  Reed  v.  Brown,  10  O.  0.  C. 
44,  6  0.  C.  D.  15]. 

Even  where  there  is  fraud  or  manifest 
error,  the  acquiescence  of  the  beneflciary  in 
such  wrongful  application  of  the  trust  fund 
by  the  administrator  releases  the  latter  as 
such,  and  his  sureties,  from  liability  to  the 
beneficiary:  In  re  Koehnken,  6  O.  C.  C.  (N. 
S.)  359,  17  O.  C.  D.  840. 

G.  C,  §  10835,  authorizing  and  regulating 
the  opening  up  of  account  of  executors  and 
administrators,  is  remedial,  and  should  re- 
ceive a  reasonable  construction,  so  as  to 
suppress  the  mischief  and  advance  the  rem- 
edy: In  re  Leidigh,  16  O.  D.  (N.P.)  193 
[lUfirmed,  without  opinion.  In  re  Leidigh,  71 
O.  8.  486]. 

3.  Review. 

An  Ohio  probate  courts  although  it  has 
admitted  to  probate  an  Ohio  will,  and  has 
issued  letters  to  the  executor,  has  not  power 
to  review  the  accounts  of  such  executor 
respecting  property  situate  in  the  state  of 
Michigan,  and  for  which  lie  has  duly  oo- 
counted  to  the  proper  court  in  that  state 
under  the  ancillary  Bdministratim  granted 
him  by  the  laws  of  tiiat  state:  In  re  (haw- 
ford,  68  O.  8.  58,  IV  LongsdorFs  Notee, 
938  [affirming  In  re  Crawford,  21  O.  C.  O. 
654,  11  O.  C.  D.  606]. 

An  order  refusing  to  remove  an  adminis- 
trator is  not  included  in  the  "orders,  judg- 
ments and  decrees"  aathorized  1^  O.  C, 
i  10848.  It  is  therefore  not  included  in  the 
orders  from  which  an  appeal  may  be  taken 
by  virtue  of  O.  C,  IS  10858,  10859  and 
10860:  Ebereole  v.  Schiller,  60  0.  S.  701, 
IV  Longsdorf  8  Notes,  623. 

When  a  ease  pending  in  the  probate  court 
is  reserved  and  sent  to  the  common  pleas 
court,  no  appeal  will  lie  from  the  final 
judgment  in  such  case  to  the  circuit  court: 
In  re  Correy,  4  O.  C.  C.  220,  2  O.  C.  D. 
610. 

An  action  brought  by  an  administrator  de 
bonia  non  against  a  former  administrator 
by  virtue  of  G.  C,  §  10820  is  appealable  and 
does  not  abate  by  the  death  of  the  former 
administrator:  In  re  Zeigler,  4  0.  N.  P. 
182,  6  0.  D.  (N.P.)  244. 

The  appeal  provided  for  in  G.  C,  §{  10859, 
10860,  refers  only  to  such  cases  as  are 
brought  under  G.  C,  1  10848,  and,  these  are 
cases  in  which  it  is  sought  to  make  the  ex- 
ecutor or  administrator  pay  upon  proceed- 
ings in  settlement  of  estates,  and  do  not 
cover  matters  contained  in  G.  C,  SI  10859 


and  10860:  Kielinghery  T.  Donovan,  8  O.  N. 
P.  476,  11  O.  D.  (N.P.)  636. 

An  account  filed  and  passed  on,  especially 
if  part  of  it  is  in  the  nature  of  a  distribu- 
tion, is  conclusive  and  cau  be  gotten  rid  of 
only  by  appeal  or  error;  Clark  v.  Clark,  16 
O.  0.  0.  103,  8  O.  C.  D.  762. 

A  settlement  by  the  probate  court  of  the 
amount  due  from  an  administrator,  not  ap- 
pealed from,  is,  in  the  absence  of  irr^- 
larity,  a  bar  to  a  subsequent  action  against 
him  on  the  same  denuind:  Ramsey  v.  Mo- 
Gregory  IS  Dec  Kep.  678,  1  O.  &  a  R. 
327. 

Exceptions  to  an  allomuice  for  extraordi- 
nary services  in  an  administrator's  aoeonnt 
by  creditors  constitute  a  direct  attack  on 
the  allowance,  and  not  a  collateral  attack, 
and  the  allowance  is  then  subject  to  review 
upon  the  exceptions  the  same  as  any  other 
disputed  item  of  the  administrator's  account: 
MoMakon  v.  Ambaoh,  79  0.  a  103,  IV 
Longsdorfs  Notes,  1044. 

Upon  petition  in  error  in  the  settlement 
of  the  accounts  of  an  administrator,  the 
judgment  may  be  modified  by  affirming  as 
to  some  items,  and  reversing  as  to  others: 
James  v.  West,  67  O.  S.  28,  IV  Longsdorfs 
Notee.  923. 

Where  there  is  a  reversal  as  to  an  item 
of  an  administrator's  account  for  the  want 
of  the  finding  of  a  fact  in  the  report  of  the 
master,  the  cause  as  to  that  item  may  be 
remanded  to  the  court  below  for  a  finding 
as  to  such  fact,  and  for  judgment  uoord- 
ingly;  James  v.  West,  07  0.  8.  28,  IV  Longs- 
dorf  s  Notes,  923. 

The  appeal  provided  for  in  G.  C,  { 10859, 
relates  only  to  proceedings  brought  under 
G.  C,  S  10848  and  the  succeeding  sections : 
Barr  v.  Cloaterman,  2  0.  C.  C.  387,  2  0.  0. 
D.  251  [affirmed,  without  opinion,  Closter- 
man  v.  Barr,  27  Bull.  392]. 

The  settlement  made  by  an  administrator 
will  not  be  opened  up  forty  years  after  the 
estate  was  closed  in  order  to  let  in  the  claim 
of  the  widow  for  her  first  year's  support, 
where  no  such  claim  was  asserted  at  the 
time  the  estate  was  being  settled:  Boons 
V.  Evans,  13  O.  0.  C.  (N.S.)  62,  21  O.  C. 
D.  636  [affirming  Evans  v.  Bvans,  9  O.  N. 
P.  (N.8.)  589,  20  0.  D.  (N.P.)  676,  and 
affirmed,  without  opinicm,  Bvans  T.  Bvatu, 
83  O.  S.  4821. 

In  error  proceedings  by  a  legatee  upon  dis- 
allowance of  his  exceptions  to  an  ocecutor's 
account,  other  legatees  may  join  although 
they  were  not  parties  below.  Such  proceed- 
ings are  in  rem  and  bind  all  persons,  whether 
parties  or  not:  In  re  Crawford,  21  O.  C.  C. 
554,  11  O.  C.  D.  605  [affirmed,  on  other 
points.  In  re  Crawford,  68  O.  6.  68]. 
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rule  applies  to  both:  A-ndrewa  T.  Johnt,  69 
0.  8.  es,  IV  LongBdorfB  Notes  750;  Shaw 
T.  BuUding  Associaiian,  6  O.  C.  0.  41,  3  0. 
a  D.  340. 

Attorney's  fees  of  $660  are  not  ezoessiTe 
where  settling  the  estate  amounting  to  over 
(23,000  extended  over  four  years  and  re- 
quired advice,  filing  raiti  to  construe  will 
and  to  sell  teal  estate  making  abstract  of 
title,  and  filing  accounts:  In  re  Wolfe,  4 
0.  N.  P.  338,  7  0.  D,  (N.P.)  220. 

A  trust  company  which  was  appointed 
without  objection  as  administrator  of  an 
estate,  and  has  performed  services  in  that 
capacity  is  entitled  to  compensation  therefor, 
notwithstanding  the  invalidity  of  the  act 
under  wfaich  the  appointment  was  made,  and 
the  measure  of  such  compensation  is  the 
amount  allowed  by  statute  to  legally  ap- 
pointed executors  and  administrators:  Bank 
V.  Smith,  4  O.  C.  C.  (N^.)  237,  16  O.  C. 
D.  317  [affirmed,  without  opinion.  Smith  T. 
Bank,  74  O.  S.  505]. 

Expenses  of  coming  from  another  state  to 
accept  the  Kcecutorsfaip  is  a  proper  item: 
Reed  v.  Brovm,  10  O.  a  C.  44,  6  O.  C.  D. 
154. 

The  administrator  asBUmes  the  risk  of  the 
fund  realised  from  the  sale  being  insufficient 
to  pay  his  own  fees  and  those  of  his  at- 
torney and  the  court  costs  incident  to  the 
general  administration.  They  can  not  be 
paid  from  the  fund  to  the  prejudice  of  a 
mortgagee:  Sherman  v.  Millard,  6  O.  0.  0. 
(N.S.)  338,  17  O.  C.  D.  176. 

The  executor  or  administrator  of  a  sur- 
viving partner  who  was  winding  up  the 
affairs  of  the  partnership,  is  not,  as  a  matter 
of  law,  precluded  from  receiving  compensation 
out  of  the  partnership  funds  for  his  services 
in  the  performance  of  this  duty:  Dayton  T. 
Bartlett,  38  O.  S.  367,  III  LongsdorPs  Notes, 
974. 

An  administrator  is  entitled  to  expenses 
incurred  in  obtaining  the  appointment,  but 
not  to  those  incurred  in  trying  to  bunt  up 
assets  in  order  to  pay  his  wife  her  share 
as  an  heir:  Huston  Y.  King,  7  Dec  Kep. 
575,  3  Bull.  1142. 

On  distribution  in  kind,  as  where  on  sale 
of  real  estate  to  pay  debts,  a  judgment 
creditor  accepted  the  buyer's  note  and  mort- 
gage as  payment,  compensation  is  to  be 
allowed  as  if  so  much  money  was  distributed, 
for  it  is  equivalefit  to  paying  the  creditor 
and  a  loan  of  it  by  him  to  the  buyer:  Stone 
V.  Strong,  42  O.  S.  53,  IV  Longsdorfs  Notes, 
90  [approved  Andretoa  t.  Johne,  69  O.  S. 
65,  IV  Longsdorfs  Notes,  759]. 


The  Teritiy  or  l^ality  of  a  distribution 
can  not  be  qnesUoned  in  the  probate  court 
by  reopening  the  account  after  the  lapse  of 
eighteen  months,  but  must  be  determined 
in  an  independmt  action:  Tn  re  Koeknken, 
1  O.  a  a  (N.S.)  126,  16  0.  0.  D.  246 
[modifying  smd  affirmii^  In  re  Koeknken, 
6  O.  N.  P.  667,  II  O.  D.  {N.P.)  790]. 

E.     AlUUSTUENT  BT  McitTAL  AOBEEUBNT. 

A  settlement  with  heirs  in  lieu  of  a  final 
account  is  conclusive  unless  impeached.  And 
where  a  partial  account  was  settled  in  court, 
and  the  final  settlement  was  made  with  the 
heirs  and  the  assets  surrendered  to  them, 
such  settlement  is  final  as  to  all  matters 
tiiat  a  final  account  in  court  would  hare  em- 
braced, and  is  final  as  to  all  errors  or  mis- 
takes  in  fb«  partial  account,  which  had  been 
of  record  for  over  twenty  years:  Piatt  T. 
Longworth,  27  O.  8.  160,  HI  Longsdorfs 
Notes,  340. 

An  agreement  of  "cnnplete  settlement" 
between  executor  and  heirs,  in  lieu  of  a  final 
aeecnnt  in  court,  of  all  matters  administered 
is  not  broad  enough  to  include  undiseoveied 
breaches  of  trust  outside  the  administra- 
tion: Piatt  T.  Longworth,  27  O.  &  150,  III 
LmgsdorPs  Notes,  340. 

In  BO  far  as  the  oompnnnise  of  a  will  eon- 
test  involves  an  adjustment  of  disputed 
matters,  the  probate  eourt  in  settling  the 
executor's  account  will  be  limited  by  the 
entry  in  the  will  case:  In  re  Beeger,  7  0. 
N.  P.  207,  1  O.  D.  (NJ>.)  US. 

A  contract  for  the  settlement  of  an  estate 
made  between  all  the  beneficiaries  and  ex- 
ecutors of  a  solvent  estate,  and  not  incon- 
sistent with  the  will,  whereby  the  claim  of 
a  legatee,  who  is  also  a  large  creditor,  is 
to  be  adjusted  in  a  particiUar  way,  be  being 
fully  aware  of  the  condition  of  the  estate,  is 
binding,  and  he  can  not  afterwards  object  to 
it.  The  law  favors  settlements  of  difficulties 
by  heirs  in  settling  estates  where  the  object 
is  to  adjust  claims:  In  re  Worthington,  6 
0.  N.  P.  63,  6  O.  D.  (N.P.)  624. 

XXII.  COMPENSATION. 
A.  Basis  of  Cohfenbation. 

1.   In  Cfeneral. 

Construing  O.  C,  ||  10809  and  10813  to- 
gether, CMnpensatton  is  computed  on  the  ag- 
gr^ate  of  real  and  personal  estate,  as  grad- 
uated by  G.  C,  S  10837,  and  not  each  sepap 
rately,  and  the  higher  rate  should  fall  first 
on  the  personal^:  Stone  v.  Strong,  42  O.  8. 
63,  IV  Longsdorfs  Notes,  00. 

G.  C,  {  10837,  providing  for  compensa- 
Uon  is  identical  with  that  provided  for  as- 
rigneea  by  G.  C,  1 11143,  and  the  same 


2.    Attomey'a  Fees. 

Ajttomey's  services  may  be  allowed  for 
in  preparing  the  inventory;  settling  the  do- 
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eeased's  interest  in  partnerships;  settling  a 
claim  without  suit  by  allowing  offsets;  in- 
Testigating  worthless  claims,  and  distribu- 
ting them  in  kind  among  the  distributees; 
arranging  a  claim  bo  as  not  to  defer  suing 
on  it  for  the  estate's  benefit,  but  so  as  not 
to  violate  the  bond,  arranging  for  partial 
distribution  before  the  statutory  time;  set- 
tling a  surety  debt  due  from  the  estate;  ad- 
vising on  some  questions  of  descents  in- 
volved; filing  the  final  account;  In  re  Uc- 
Alpin,  8  O.  D.  (NJ>.)  954,  38  Bull.  231. 

Attorn^a  services  can  not  be  allowed  for 
to  the  administrator  for  items  which  he 
could  and  should  have  done  for  himself,  as 
preparing  tiie  notice  of  appointment;  serv- 
ing noMce  of  the  making  of  the  inventory; 
deciding  that  the  estate  is  liable  on  chari- 
table subscriptions  which  no  one  disputes; 
deciding  that  securities  held  in  trust  do 
not  belong  to  the  estate;  listing  property 
for  taxation  about  which  there  is  do  doubt; 
advising  the  administrator  as  to  bis  com- 
pensation, for  this  is  for  bis  own  benefit: 
In  re  McAlpin,  8  O.  D.  (N.P.)  654,  38  Bull. 
231. 

The  court  does  not  determine  the  fees 
which  an  executor  may  pay  his  attorney, 
but  it  will  only  allow  him  to  charge  the  es- 
tate with  reasonable  attorney  fees  for  such 
services  as  were  necessary  and  proper  in 
the  settlement  of  the  estate:  In  re  Vllman, 
9  0.  N.  P.  (N.S.)  12,  IB  O.  D.  (N.P.)  803 
[modified  In  re  Vllman,  12  0.  0.  C  (N.8.) 
340,  21  O.  C.  D.  370]. 

The  fact  that  an  executor  is  also  an  at- 
torney does  not  preclude  an  allowance  to 
him  of  fees  for  attorneys  employed  by  him, 
where  no  allowance  is  made  to  him  per- 
sonally for  performance  of  the  same  serv- 
ices; and  the  rendering  of  legal  services  for 
an  executor  is  not  necessarily  inconsistent 
with  the  performance  of  like  services  by 
the  same  attorneys  for  the  widow  of  the  de- 
cedent: King  v.  Alt,  11  O.  N.  P.  (N.S.)  433, 
22  O.  D.  (N.P.)  183. 

A  reasonable  allowance  of  fees  will  be 
made  on  equitable  principles  to  counsel  who, 
although  not  employed  by  the  administra- 
tor or  trustee,  have  rendered  services  which 
inured  for  the  benefit  of  the  trust;  In  re 
Oskamp,  1  O.  N.  P.  (N.S.)  1B7,  49  Bull. 
668. 

The  fact  that  an  'executor  Is  a  man  of 
affairs  with  business  experience  and  ability 
does  not  afford  ground  for  denying  to  him 
the  aid  of  counsel  in  the  settlement  of  the 
estate:  In  re  Ultman,  12  O.  C.  0.  (N.S.) 
340,  21  0.  C.  D.  370  [modifying  and  affirm- 
ing In  re  Vllman,  9  0.  N.  P.  (N.S.)  12,  19 
O.  D.  (N.P.)  803]. 

Where  the  personal  representative  has,  in 
good  faith  and  in  proper  cases,  employed 


counsel  to  render  his  services  for  the  benefit 
of  the  estate,  the  court  should  allow  him 
what  he  has  paid  therefor.  But  he  can  not 
bind  the  estate  for  such  debt:  McBride  T. 
Brucker,  5  0.  C.  C.  12,  3  O.  C.  D.  7;  Mellen 
V.  Weet,  6  0.  C.  C.  89,  3  O.  0.  D.  46. 

An  administrator  who  pays  an  attorney 
for  assistance  in  managing  the  estate  may 
be  reimbursed  in  full  or  in  part,  and  the 
item  would  have  a  .preference  under  Q.  C, 
1 10714,  as  part  of  the  expenses.  But  the 
administrator  has  the  burden  to  show  the 
necessity  and  reasonable  value  thereof;  and 
a  judgment  against  bim  for  the  services  does 
not  bind  the  estate  not  to  oppose  its  allow- 
ance: Thomas  v.  Moore,  62  O.  S.  200,  IV 
Longsdorf's  Notes,  669. 

Fees  for  legal  services  to  an  executor  or 
administrator  are  a  part  of  the  expenses  of 
administration  and  are  a  preferred  claim 
against  the  estate:  In  re  Maholm,  51  BulL 
209  [affirmed,  without  opinion.  In  re  Maholm, 
72  0.  S.  679]. 

An  administrator  in  his  trust  capaci^  can 
not  make  a  contract  with  an  attorney  as 
to  fees  and  services.  It  should  be  with  tiie 
administrator  alone,  and  charged  as  an  ex- 
pense of  the  trust,  and  passed  upon  by  the 
probate  court;  if  court  should  not  allow 
the  entire  amount  paid,  the  administrator 
himself  is  liable  for  the  balance:  MeJiahon 
V.  Merrill,  8  O.  D.  (N.P.)  683,  37  Bull  21 
[reversed  Merrill  T.  MoMahon,  6  O.  N.  P. 
77,  7  O.  D.  (N.P.)  136]. 

When  an  action  has  been  conunenced  in 
partition,  but  afterwards  the  administrator 
of  the  common  ancestor  filed  a  cross-petition 
asking  the  sale  of  the  real  estate  described 
to  pay  the  ancestor's  debts,  and  the  property 
was  sold  on  such  cross-petition,  no  attorney 
fee  can  be  allowed  counselor  for  the  plaintiffs 
under  G.  C,  %  12060:  Myera  T.  Myers,  S  O. 
N.  P.  (N.S.)  85,  17  0.  D.  (N.P.)  551. 


3.   Provisions  Against  Compensation. 

Legacira  to  sons  in  excess  of  what  they 
would  have  inherited,  with  a  direction  that 
in  consideration  thereof,  no  fees,  commis- 
sions or  charges  for  administering  the  estate 
shall  be  paid  to  them,  disentitle  them  to  com- 
missions under  O.  C,  %  10838  and  the  pre- 
ceding sections :  In  re  DeUenbaitgh,  17  0. 
C.  C.  342,  9  0.  C.  D.  380  [affirmed,  without 
opinion.  In  re  Dcllenbaugh,  62  O.  S.  658]. 

Increased  legacies,  intended  by  the  will  to 
be  in  lieu  of  compensation  preclude  the  ex- 
ecutors who  take  them  from  receiving  any 
other  compensation:  Rote  v.  Warner,  17  O. 
C.  C.  342,  0  O.  C.  D.  536  [affirmed,  without 
opinion.  Rote  T.  Warner,  67  0.  S.  633]. 
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B.  Ck»riaBSioNs. 
1.    When  Purchtuer»  are  Not  LienhoUters. 

To  entitle  the  adminiBtrator  to  his  com- 
miBuons,  the  amount  need  not  actually  have 
passed  through  his  hands,  but  he  can  make 
a  charge  for  administering  upon  anything 
having  a  money  value,  upon  which  com- 
missions might  be  computed:  In  re  Buddy, 
7  0.  N.  P.  589,  6  0.  D.  (N.P.)  412. 

Where  the  administrator  has  charged  the 
statutory  six  per  cent,  on  the  flrst  thousand 
dollars  and  four  per  cent,  on  the  next  four 
thousand,  an  administrator  de  bonis  non, 
who  succeeds  him,  can  only  charge  the  per- 
centage his  predecessor  could  have  charged 
upon  money  subsequently  collected,  viz,  two 
per  cent.:  In  re  Waring,  1  O.  N.  P.  553,  5 
O.  a  (N.P.)  415,  1  Goebel,  146. 

An  administrator  is  entitled  to  commis- 
sion on  securities  which  must  be  considered 
and  are  treated  as  money,  and  which  require 
tne  same  care  and  responsibility:  In  re 
Buddy,  7  O.  N.  P.  58fl,  5  O.  D.  (N.P.)  412. 

The  phrase  "personal  estate"  used  in  G. 
C,  f  10837,  which  allows  executors  full  com- 
pensation upon  the  amount  of  personal  es- 
tate collected  and  accounted  for  by  them, 
inclndes  stocks,  bonds  and  other  securities 
belonging  to  the  estate,  and  an  executor  is, 
therefore^  entitled  to  the  statutory  commis- 
sions thereon:  Bank  v.  Smith,  4  O.  C.  C. 
(N.S.)  287,  16  O.  C.  D.  317  [affirmed,  with- 
out opinion.  Smith  v.  Bank,  74  O.  S.  60S]. 

An  administrator  is  legally  entitled  to  his 
statutory  commissions  although  he  may  have 
failed  to  charge  himself  with  all  assets  re- 
ceived by  him  or  has  asked  for  credits  for 
sums  not  paid  by  him.  Unfaithful  adminis- 
tration of  the  estate  will  not  deprive  an 
executor  or  administrator  of  a  right  to  com- 
poisation  for  his  services,  so  far  as  they  have 
been  beneficial  to  the  persons  interested  in 
the  estate:  Campbell  t.  JfcCormicA:,  1  0.  C. 
C.  604,  1  O.  0.  D.  281. 

Compensation  and  chaiges  for  making  sale 
of  real  estate  to  pay  debts  are  to  be  paid  be- 
fore mortgages  or  other  liens,  and  is  to  he 
computed  on  the  percentum  authorized  by 
6.  C,  1 10837:  atone  v.  Strong,  42  0.  8.  53, 
IV  Longsdori's  Notes,  00. 

The  probate  court  has  jurisdiction  under 
O.  C,  9  10492,  to  apportion  the  statutory 
eranmissionB  between  two  or  more  executors 
in  accordance  with  the  services  performed 
1^  each,  where  the  aeeounts  between  the 
estate  on  the  one  hand  and  the  executors  on 
the  other  have  not  been  settled  and  deter- 
mined: Meyert  V.  Bopkins,  7  O.  C.  C.  (N.S.) 
240,  18  0.  C.  D.  208. 

Where  there  is  a  bequest  of  the  income  of 
certain  funds,  commissions  due  the  adminis- 
trator should  be  prorated  against  principal 


and  income:  Boggs  v.  Taylor,  20  O.  8.  172, 
III  Longsdorf  s  Notes,  454. 

An  executor  is  not  entitled  to  eonunisdons 
on  real  estate  which  formed  part  of  the 
residuary  estate,  and  was  conveyed  in  ac- 
cordance with  an  agreement  between  the  pax- 
ties:  Bank  v.  Smith,  4  O.  C.  C.  <N.6.)  237, 
16  0.  0.  D.  317  [afflrmed,  without  opinion, 
Smith  V.  Bank,  74  O.  S.  505]. 

Advancements  are  no  part  of  the  estate 
upon  which  an  administrator  can  collect  or 
charge  commissions,  and  can  only  be  eon< 
sidered  on  distribution:  Dow  v.  Dow,  3  0. 
N.  P.  (N.S.)  126,  15  O.  D.  {N.P.)  676. 

Where  the  testator  directed  certain  lega- 
cies to  be  paid  by  his  executors  and  devised 
lands  charged  with  the  payment  of  the  lega- 
cies and  costs  of  administration,  and  the 
devisee  paid  and  took  receipts  from  the 
l^atces  and  tendered  the  amount  of  costs  of 
administration  to  the  executors,  exclusive  of 
any  per  cent,  on  the  legacies,  the  executors 
are  not  entitled  to  a  per  cent,  on  the  lega- 
cies: Williama  v.  Williama,  8  O.  S.  300,  II 
Longsdorf's  Notes,  343. 

Where  executors  procure  settlement  of 
large  mortgage  debts  by  release  to  the  cred- 
itors of  the  equity  of  redemption,  which  was 
of  great  benefit  to  the  estate,  an  allowance 
of  a  commission  on  the  whole  amount,  though 
but  little  money  was  handled,  will  not  be 
reversed  after  twenty-five  years'  acquiescence: 
Piatt  V.  LongtPorth,  27  O.  S,  159,  III  Longs- 
dorf's Notes,  349. 

2.    Where  Purchaaera  are  Lienholdera. 

Where  a  mortgagee,  whose  lien  is  fixed  by 
the  court,  becomes  a  purchaser,  the  executor 
or  administrator  is  not  entitled  to  a  per  cen- 
tum compensation  on  that  part  of  the  pur- 
chase money  applicable  to  the  satisfaction 
of  his  mori^ge:  Stone  v.  Strong,  42  0.  S. 
63,  IV  Longsdorrs  Notes,  90  [approved,  ^n- 
dreioa  v.  Johns,  S9  O.  8.  66,  IV  Longsdorfs 
Notes,  759]. 

C.   Extra  CJommensation. 

The  statutes  of  the  state  bearing  upon  the 
settlement  in  the  probate  court  of  the  estates 
of  deceased  persons,  taken  together,  show  that 
the  allowance  to  an  administrator  for  extra- 
ordinary services  in  the  settlement  of  the  es- 
tate is  part  of  the  statement  of  his  account, 
and  is  to  be  considered  by  the  court  accord- 
ingly: McMahon  v.  Ambach  <E  Co^  79  O.  8. 
103,  IV  Longsdorfs  Notes,  1044. 

A  claim  for  extra  compensation  will  be  dis- 
!  allowed  unless  facts  entitling  to  it  are  shown: 
Piatt  T.  St.  Clair,  W.  526,  I  Longsdorf's 
Notes,  42. 

Expenses  and  services  in  bringing  suit  to 
construe  the  will,  looking  after  real  estate, 
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collecting  rents  and  paying  taxes  for  two 
years,  not  being  part  of  the  usual  duties, 
justify  extra  compensation:  In  re  Wolfe,  4 
O.  N.  P.  336,  7  0.  D.  (N.P.)  220. 

Claims  for  extra  services  must  be  fully 
itemized  so  that  the  court  and  all  interested 
may  understand  the  exact  nature  and  extent: 
In  re  Wolfe,  4  0.  N.  P.  336,  7  O.  D.  (N.P.) 
220. 

If  landf  devised  are  charged  with  legacies, 
and  the  devisee  pays  the  legacies,  the  aeeu- 
ton  are  not  entitled  to  sale  of  the  land  to 
pay  a  commission  on  such  diUtbursemeDt. 
Whether  the^  are  entitled  to  extra  c(anpen- 
sation  for  seeing  to  the  payment  is  for  the 
probate  court:  WUUtma  t.  WiUiama,  9  0.3. 
300,  n  Longfldorfs  Notes,  343. 

Oa  distrtbntions  in  kind  the  administrator 
may  make  charges  based  m  the  vainer  but 
is  not  ntitted  to  ezbu  fees  for  the  risk  and 
eare  tiiereof:  In  re  Buddy,  Goebel,  130. 

No  extra  compensation  will  be  allowed  to 
executors  for  expense  and  connsel  fees  in 
matters  of  differences  from  disagreonent  be- 
twea  themselves,  for  heirs  are  entitled  to  a 
harmonions  administration;  nor  for  counsel 
fees  in  contest  of  the  will,  for  this  is  the 
badness  of  the  heirs  or  those  interested  in 
the  wiU:  7m  re  Johnaton,  4  0.  N.  P.  166, 
7  0.  D.  (N.P.)  1. 

G.  C,  {  10838,  is  intended  to  cover  all  the 
ordinary  expenses  of  closing  up  the  estate. 
Executors  are  entitled  to  no  extra  compen- 
sation under  this  and  the  preceding  section, 
where  an  unusual  amount  of  time  was  ez< 
pended  and  counsel  employed  in  litigation 
made  necessary  because  of  a  mistuderstand- 
ing  between  the  executors  as  such:  In  re 
Joluuton,  4  0.  N.  P.  156,  7  O.  D.  (N.P.)  1. 

The  burden  is  upon  the  administrator  to 
show  that  the  services  rendered  him  were  such 
for  which  an  extra  allowance  is  provided. 
Attorney's  fees  for  services  rendered  an  ad- 
ministrator which  the  administrator  oould 
have  performed  himeelf  will  not  be  allowed: 
In  re  MoAlpIn,  8  O.  D.  (N.P.)  654,  38  BnlL 
231. 

Failure  to  serve  notice  on  beneficiaries 
under  the  will  of  the  pendency  of  a  motion  to 
fix  the  amount  due  the  executor  and  trustee 
for  ttctraordinary  services,  deprives  the  court 
of  jurisdiction  to  hear  and  determine  the  mo- 
tion: Ballard  T.  Mack,  17  0.  G.  D.  839,  3  O. 
Xu  R.S40. 

An  executor's  services  as  attorney  may  be 
allowed  for  in  so  far  as  extraordinary.  As 
in  applying  for  the  sale  of  certain  chattels, 
but  not  to  sell  corporate  stock  at  private 
sale.  Or  in  construing  a  will  on  petition  to 
sell  real  estate.  Or  where  subdividing  and 
surveying  are  necessary  in  selling  lan£  Or 
even  for  taking  out  letters  and  making  ac- 
counts, if  complicated,  and  instructing  as  to 


duties  if  the  estate  is  large,  but  not  for  giving 
the  bond.  And  not  for  interference  with  the 
executor's  practice  as  an  attorney:  Chatfield 
V.  Sioing,  6  Dec.  Rep.  666,  7  Am.  L.  Rec  320. 

The  fact  that  an  executor  is  also  an  at- 
torney does  not  preclude  an  allowance  to  him 
of  fees  for  attorneys  employed  by  him,  where 
no  allowance  is  made  to  him  personally  for 
performance  of  the  same  services;  and  the 
rendering  of  legal  services  for  an  executor  is 
not  necessarily  inconsistent  with  the  per- 
formance of  like  services  by  the  same  attor- 
neys for  the  widow  of  the  decedent:  Emg  v. 
Alt,  11  0.  N.  P.  {N.S.)  433,  22  0.  D.  (N.P.) 
183. 

Fees  of  an  attorney  of  an  administrator  in 
an  action  to  sell  real  estate  to  pay  debts, 
general  costs  of  administration,  and  premiums 
due  a  surety  company  upon  the  administra- 
tor's bond,  can  not  be  allowed  as  extraordi* 
nary  expenses  under  G.  C,  S  10838 :  Sharmam 
V.  Miaard,  6  0.  C.  0.  (N.8.)  338,17  O.  0.  D. 
176. 

Whether  an  allowance  to  an  administrator 
for  extraordinary  services  is  hi  fact  made  at 
the  time  of  or  prior  to  tiie  filing  of  a  settle- 
ment account,  such  allowance  can  not  take 
effect  as  prejudicing  the  rights  of  others  in- 
terested In  the  setUement  of  the  estate  who 
have  not  had  notice  until  the  court,  after 
legal  notice,  sets  upon  the  settlement  sooonnt 
itself:  McMaJum  T.  AfflhooA  4  Co.,  79  O.  8. 
103,  IV  Longsdorf  8  Notes,  1044. 

D.  FOBFKITUBB. 

An  executor  who  refused  to  obey  the  order 
of  court  to  file  an  account,  although  served 
with  five  citations,  should  not  receive  an  al- 
lowance  for  extra  services:  Cmitim  v.  Bedgee, 
2  0.  C.  0.  103,  1  O.  C.  D.  387. 

Failure  of  an  administrator  to  pnqperly  ad- 
minister an  estate  does  not  of  itsdf  «ff<»d 
reason  for  not  allowing  him  etnnpaiaatimi: 
In  re  Craig,  10  O.  D.  (NJ.)  733. 

Incorrect  accounts  In  the  administrator's 
favor,  where  no  willful  default  or  gross  ne- 
glect has  occasioned  loss,  will  not  deprive 
him  of  cranpensation  if  the  services  were  valu- 
able. The  court  does  not  have  a  discretion. 
"May"  in  G.  C,  110837,  means  *'shaU*>: 
Comp&eU  v.  McCormUA,  1  0.  0.  C.  604,  1  O. 
C.  D.  281. 

E.    ATTACBUBMT  of  OOHPEIVSATIOir. 

Compensation  of  an  executor  can  not  be 
reached  by  his  creditor,  as  by  attachment, 
before  creditor's  bill  or  otherwise,  they  are 
allowed  by  the  probate  court.  It  would  em- 
barrass the  settlement  of  estates  and  invade 
the  jurisdiction  of  the  protuite  court:  Over- 
turf  T.  Gerlaoh,  62  0.  S.  127,  IV  LoagsdorTs 
Notes,  826. 
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Sinoa  th«  proTiai<mB  for  compensation  of 
executors  and  administrators  are  the  same  as 
for  aasignees,  see  AsaiflimNTS  itn  Bkndit 

or  CSKDITOBS. 

XXin.  BOND. 
A.  NsOBSsrrT. 

Hw  giving  of  bond  by  an  administratrix  is 
not  a  Jndioial  requirement,  and  failure  to 
give  bond  doea  not»  per  «e,  render  her  ap- 
pointment void:  MitoheU  t.  Albright,  10  Dec 
Rep.  801,  20  BulL  101. 

The  fidhire  of  the  probate  court  to  grwtt 
permission  to  testamentary  trustees  to  exe- 
cute a  trust,  with  or  without  a  bond,  as 
authorised  by  Q.  0.,  8  10601,  was  not  a  juris- 
diettomal  defect  in  a  case  brought  i^inst 
such  trustees,  and  others,  to  contest  the  valid- 
ity  of  the  will,  which  created  the  trust,  ap- 
pointed the  trustees,  and  executed  them  from 
giving  bond:  Martin  T.  Falconer,  10  Dec. 
Rep.  771,  23  Bull.  333. 

Executors  or  adminlBtrators,  whether  ap- 
pointed in  this  state  or  elsewhere,  who  have 
not  given  bond  in  this  state,  and  who  were 
original  parties  to  the  action,  are  not  au- 
thorized to  prosecute  an  appeal  to  the  dis- 
trict court  witiiout  giving  an  appeal  bond  or 
undertaking:  Denniaon  v.  Talmage,  29  O.  8. 
433,  in  LoDgsdorfs  Notes,  485. 

Where  a  will  makes  a  person  both  trustee 
and  executor,  each  separate  from  the  other, 
such  person  must  give  separate  bonds:  Rail- 
tiny  V.  Schmidt,  S  O.  C.  C.  356;  4  0.  C.  D. 
535,  1  O.  D.  (N.P.)  639. 

G.  C,  8  10606,  makes  the  same  provision 
as  to  allowance  for  services  as  does  G.  O., 
810618,  in  r^rd  to  administrators:  Jfo- 
Mahon  v.  Ambaoh,  79  O.  8.  103,  IV  Longs- 
dorf  s  Notes,  1044. 

When  the  administration  of  an  estate  is 
committed  without  bond  to  one  named  as 
executor  in  a  will  by  the  terms  of  which 
bond  is  excused,  and  a  party  interested  files 
a  motion  to  require  bond,  it  rests  in  the 
sound  discretion  of  the  court  as  to  whether 
or  not  bond  should  be  required.  Administra- 
tion bonds  are  favorites  of  the  law,  and 
should  be  required  of  an  executor,  though 
excused  by  will,  whenever  a  par^  inter- 
ested moves  ttiat  bond  be  required,  or  show 
such  situation  with  reference  to  assets  of 
the  estate  as  would  render  the  giving  of 
such  bond  either  prudent  or  proper;  or 
such  bond  may  be  required,  if  the  court 
deem  it  necessary,  when  the  administration 
of  the  estate  is  «>mmitted  to  such  executor: 
In  re  WUaon,  14  O.  N.  P.  (N.S.)  443. 

Where  A  ly  deed  conveyed  all  of  his  real 
estate  to  his  grandson  B  and  later  by  will 
devised  all  of  his  rul  estate  to  his  grandson 
whom  he  named  aa  exeentor  without  bond. 


and  C,  another  grandson  and  an  heir  at 
law  of  the  decedent  filed  actions  to  set  aside 
said  deed  and  will  and  afterwards  filed  a 
motion  in  the  probate  court  to  require  bond 
of  the  executor  to  whom  administriBLtion  was 
committed  without  bond,  C,  the  grandson 
making  the  motion  is  a  "party  interested" 
within  the  meaning  of  G.  0.,  1 10607>  and 
such  situation  with  reference  to  the  assets 
of  the  estate  is  one  that  makes  the  require- 
ment of  bond  both  prudent  and  proper  and 
the  court  should  so  order:  In  re  WUaon,  14 
0.  N.  P.  (N.S.)  443. 

A  "party  interested"  within  the  meaning 
of  G.  O.,  1 10607,  is  one  having  an  interei^, 
share  or  concern  in  some  projeet  or  affair; 
one  involved,  as  financially  interested  or  one 
concerned  in  a  cause  or  its  consequences; 
one  liable  to  be  affected  or  prejudiced ;  or  one 
concerned  for  his  own  advantage;  one  who 
has  a  probable,  though  as  yet  an  undetermin- 
ed interest  based  upon  some  claim  of  right; 
or  one  who  has  any  right  in  the  nature  of 
property  but  less  than  title:  In  re  WUaon, 
14  O.  N.  P.  (NJB.)  443. 


B.  Poaic. 

The  bond  is  not  invalidated  by  adding  to 
the  statutory  requirements  a  condition  to  pay 
debts  and  legacies,  even  though  the  executor 
were  a  trustee  as  to  some  of  the  legatees, 
for  the  same  bond  ma.j  secure  both  kinds  of 
trusts:  Oandolfo  T.  Walker,  16  O.  &  251, 
II  Longsdorf  B  Notes,  728. 

An  exeeator's  bend,  describing  the  testator 
as  James  L.,  can  not  by  parol  evidence,  be 
made  applicable  to  the  estate  Of  Josq>h  L,: 
Mf^ovnejf  v.  State,  20  O.  93,  I  Lmigsdorfa 
Notes,  807. 

A  defective  bond,  in  not  having  the  re- 
quired number  of  sureties,  will  not  affect  the 
administrator's  capacity  to  recover  in  an  ac- 
tion while  the  appointment  remains  unre- 
voked: Slagle  v.  Entrehin,  44  O.  8.  637,  IV 
Longsdorfs  Notes,  240. 

A  probate  judge  is  not  liable  for  accepting 
a  bond  of  an  administrator  with  the  sureties 
name  forged,  and  upon  such  bond  issuing  let- 
ters of  administration:  IngeraoU  t.  Smith, 
30  Bull.  302  (supreme  court,  without  opin- 
ion.) 

0.  OONTKNTS. 

The  omission  of  an  administrator  to  give  a 
bond  with  the  requisite  number  of  sureties 
upon  it,  will  not  affect  bis  right  to  recover  in 
an  action  where  letters  have  been  issued  by 
the  probate  court  upon  the  bond  as  givoi,  ai^ 
ronain  unrevoked:  Slagle  T.  Entrtkin,  40 
O.  a  687,  IV  Longsdorfs  Notes,  240. 
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D.    Joinr  Bonds. 

If  two  administrators  give  a  joint  bond 
and  get  joint  possession  of  tbe  assets  each  is 
liable  for  the  other,  and  the  death  of  one  does 
not  end  his  continuing  liability  for  subse- 
quent defalcations  of  the  other  as  to  assets 
which  had  come  into  their  joint  possession: 
Eokert  v.  Myers,  45  0.  S.  525.  IV  Loogsdorf's 
Notes.  295. 

As  to  the  surety,  both  are  principals  jointly 
liable  to  indemnify  him.  and  he  may  require 
the  estate  of  the  deceased  to  answer  for  Uie 
whole  defakatitm  and  not  merely  to  con- 
tribute part:  Bekert  t.  Myera,  46  O.  S.  625, 
IV  Longsdorf  s  Notes,  296. 

Two  executors  who  give  a  joint  and  several 
bond  are  each  liable  for  the  other's  delin- 
quency and  bound  to  indenmify  all  the  sure- 
ties. That  each  procured  one  surety  does  not 
throw  tiie  loss  on  one  surety  instead  of  on 
the  co-executor;  Seymour  T.  Stole,  2  Dec- 
Rep.  648.  4  W.  L.  M.  323  [reversing  Channel 
T.  Stone,  2  Dec.  Rep.  475,  3  W.  L.  M.  205]. 

E.   ADDTnoNAi,  Bonds. 

Where  sale  is  ordered  and  the  bond  is  in- 
•uffleient,  additional  bond  may  be  required: 
Wade  Y.  Oraham,  4  O.  128.  I  Lon^psdorfs 
Kotee,  209. 

It  was  questioned  whether  the  bond  covered 
a  surplus  of  money  left  in  hand  from  the 
sale  of  real  estate:  Orisicold  v.  Friiik,  22  O. 
S.  79,  III  Longsdorf's  Notes,  50. 

Failure  to  give  the  new  bond  for  the  sale 
of  real  estate  (0.  C,  §S  10050,  10051)  may 
be  erroneous,  but  is  not  jurisdietiona!,  and 
does  not  invalidate  the  title:  Mauarr  v.  Par- 
risk,  26  O.  8.  836,  III  Txtngsdorf's  Notes, 
335;  Arrowamith  v.  Uarmonrng,  42  O.  8. 
254,  IV  Longsdorfs  Notes,  109.  See  also 
GUABDUn  AND  WARa 

F.  FOK  What  Lubiutibs  Bond  is  Gimv. 

Moneys  received  by  an  administrator  as 
the  proceeds  of  land  sold  under  a  petition 
of  partition,  are  within  the  condition  of  the 
administrator's  bond:  Campbell  v.  English, 
\V.  119,  I  Longsdorfs  Notes,  10. 

Where  the  executor  is  a  residuary  l^atee, 

G. '  C,  S  10008,  provides  a  metliod  whereby 
the  probate  court  may,  in  a  measure,  dis- 
pense with  the  genend  administration:  Mc- 
Bride  v.  Vance,  73  O.  S.  258,  IV  Longsdorf's 
Notes,  1002. 

Under  a  devise  to  be  put  out  at  interest 
and  appointing  an  executor  who  settled  up 
tbe  rest  of  tbe  estate  and  began  to  pay  in- 
terest without  being  appointed  trustee  and 
was  required  to  give  a  new  bond  as  exe- 
cutor, it  was  held  that  the  latter  bond  is 
liable  for  the  fund.  The  sureties  ard  estopped 


to  claim  the  principal  to  be  a  trustee  and  no 
longer  executor.  Obligors  are  estopped  to 
deny  the  existence  of  what  the  obligation 
recites:  Foster  v.  Wise,  46  O.  S.  20,  IV  Longs- 
dorf's Notes,  308;  Jn  r0  Kaufman,  QotiM, 
08. 

For  matters  for  which  the  administrator 
must  account,  see  Accounts.  XXI,  herein. 

G.  Bbeaoh. 

Where  the  administrator  of  an  estate,  is 
required  by  the  probate  court  to  file  an  ac- 
count of  the  expenses  of  his  administration, 
preparatory  to  his  stating  a  final  account,  and 
does  so,  which  expense  account  includes  an 
amount  due  his  attorney  for  services  ren- 
dered in  the  settlement  of  the  estate,  and 
lor  necessary  expenses  paid  by  him  in  dis- 
charge of  his  duties  as  such  attorney,  and 
said  account,  on  hearing  by  that  court,  is 
approved  and  allowed,  and  the  administra- 
tor is  Ordered  by  the  court  to  pay  to  sidd 
attorney  the  sum  so  found  due  him  out  of 
the  assets  of  tbe  estate  in  his  ban&  for  dis- 
tribution, a  failure  to  comply  with  meh 
order  is  a  breach  of  tbe  atoUiistration  bcoid 
for  which  the  sureties  thereon  are  liable: 
Bmith  V.  Rhodes,  68  O.  8.  500,  IV  Longs* 
dorf's  Notes.  947  [distinguishing  Thomat  T. 
ifoore,  62  O.  8.  200,  IV  Longsdorfs  Notes, 
569]. 

An  administrator  has  no  power  to  bind  the 
estate  of  his  intestate  by  a  neg^tiaUe  note 
given  by  him  as  administrator.  His  refusal 
to  pay  such  note  Is  not  a  breach  of  the  con- 
dition of  his  bond,  and  in  an  action  on  tbe 
bond  his  sureties  are  not  estopped  to  deny 
tbe  validity  of  a  judgment  recovered  against 
the  administrator  on  the  note  in  a  separate 
action  against  him:  Curtis  v.  Bank,  39  O.  S. 
579,  III  Longsdorf's  Notes,  1050. 

Where  the  breaches  alleged  in  the  bond  of 
an  executor  or  administrator  consist  in  his 
failing  to  return  an  inventory,  and  his  wast- 
ing and  converting  the  assets  to  his  own  use, 
in  such  case,  the  action  should  be  brought 
for  the  benefit  of  the  estate,  and  not  for  any 
particular  creditor,  legatee  or  distributee: 
Dawson  T.  Dawson,  25  O.  S.  443,  III  Longs- 
dorf's Notes,  251. 

A  deposit  in  a  reputable  bank  by  a  trustee 
or  administrator  as  such,  and  not  mingled 
with  his  own  funds,  without  n^ligence,  in 
good  faith  and  in  the  usual  course  of  busi- 
nees,  is  not  at  his  rislc.  Accordingly,  where 
the  treasurer  of  a  corporation  under  bond  to 
pay  over  all  moneys  coming  to  his  bands,  so 
deposits  them  and  the  bank  fails,  his  sure- 
ties are  not  liable:  Benefit  Association  v. 
Person,  3  O.  C.  C.  84,  2  O.  C.  D.  48; 
liamscy  V.  McOregor,  13  Dec.  Rep.  578,  1  0. 
8.  C.  R.  327.   See  also  Tbusts. 
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H.  Obdeb  Skttliitg  Aocouvt. 

The  setUing  of  the  account  ia  not  eon- 
cluBive  OS  to  the  suretT  without  notice: 
OUiert  T.  QUbert,  13  O.  0.  C.  20,  7  O.  C.  D. 

68. 

I.  SmcnsB. 

1.  Liability. 
(a)    In  Oeneral. 

O.  C.»  1  10826,  does  not  change,  but  is 
simply  declarative  of  the  former  law,  i.  e., 
the  administrator  is  chargeable  with  his  own 
debt  to  the  estate  as  assets,  and  therefore 
the  sureties  on  his  bond  are  liable  for  such 
debt,  whether  the  administrator  is  solvent 
or  insolvent:  Perhim  T.  Bcott,  9  0.  C.  C. 
207,  6  O.  C.  D.  226. 

(b)    Brsock  of  Duty  by  Eawutor. 

The  oUigation  of  a  surety  on  an  adminis- 
trator'B  bond  oui  not  be  extended  b^ond  the 
plain  terms  of  the  undertakii^.  Therefore, 
sureties  upon  the  bond  of  an  administratrix 
are  not  liable  for  mon^,  the  proceeds  of  a 
policy  of  life  insurance  hdd  by  decedent,  for 
vbieh  such  administratrix  receipted  aa  such, 
but  which  was  not  assets  of  the  estate  being 
administered  upon  by  her,  and  was  held  by 
her  "only  as  trustee  for  the  beneficiaries  en- 
titled thereto"  under  a  policy  of  insurance 
carried  by  her  decedent:  Murphy  v.  Doraey, 

3  0.  C.  C.  (N.S.)  119,  13  0.  C.  D.  157. 

An  administrator  can  not  bind  the  estate 
by  a  negotiable  promissory  note ;  and  the 
sureties  on  his  bond  are  not  liable  for  the 
payment  of  the  same:  Curtia  v.  Bank,  39  0. 
S.  579,  III  Longsdorf's  Notes,  1050. 

Where  on  an  executor's  death  an  adminis- 
trator de  bonis  non  was  appointed,  and  he 
gives  twnd  merely  as  such,  instead  of  as  ad- 
ministrator de  bonia  non  with  the  will  an- 
nexed, the  sureties  are  liable  for  assets  re 
ceived  by  him,  although  they  were  not  aware 
there  was  a  will  and  trusts  thereunder: 
Netoberger  v.  Finney,  17  0.  C.  C.  215,  9 
0.  0.  D.  720, 

The  surviving  administrator,  and  the  rep- 
resentatives of  the  deceased  administrator, 
will  be  jointly  liable  to  indenmify  the  surety: 
ficfcert  V.  Myers,  46  O.  S.  625,  IV  Longs- 
dorf  s  Notes,  296. 

(c)    Proceeds  of  Land  Sold  to  Pay  Debts. 

Sureties  of  an  administrator  are  liable  on 
their  bond,  for  the  proceeds  of  lands  sold  by 
the  administrator,  under  an  order  of  court 
for  the  payment  of  debts:  Wade  v.  Oraham, 

4  0.  126,  I  Longsdorf's  Notes,  209. 
Accordingly,  where  the  executor  does  sell 

the  real  estate,  under  order  of  cour^  in 


order  to  divide  the  residue  among  the  heirs 
(of  which  the  sureties  on  his  bond  had  no 
notice),  the  sureties  are  not  liable  for  the 
executor's  refusal  to  pay  over  the  proceeds 
to  the  devisees:  Flickinger  v.  9aum,  40  O. 
S.  591,  IV  Longsdorf's  Notes,  43. 

(d)    Debts  Owed  by  Executor. 

The  sureties  on  the  bond  of  an  insolvent 
administrator  are  liable  for  money  in  his 
hands  arising  from  debts  owing  by  him  to 
the  estate,  to  the  same  extent  that  the  sure- 
ties on  the  bond  of  an  insolvent  executor 
are  liable  for  such  money:  James  T.  West^ 
67  O.  S.  28,  IV  Longsdorf's  Notes,  923. 

The  indebtedness  of  an  executor  to  his  tes- 
tator is  assets  with  which  he  is  chargeable, 
as  BO  much  money  in  his  hands;  and  the 
sureties  on  his  bond  are  liable  for  his  fail- 
ure to  administer  and  distribute  same  ac- 
cording to  law  and  the  will,  even  though  he 
was  insolvent  during  the  continuance  of  his 
administratorship:  McCaughey  T.  Jacoby,  64 
O.  &  4S7,  IV  IxmgBdorTs  Notes,  646. 

(e)    Effect  of  Giving  yew  Bond. 

Where  an  executor  gives  a  new  bond  un- 
der the  provisions  of  G.  C,  $|  10861,  et  seq., 
the  sureties  thereon  are  liable  to  a  succeed- 
ing administrator,  cum  testamento,  for  as- 
sets embezzled  by  the  executor  before  the 
new  bond  was  given:  Foster  v.  Wise,  46  O. 
S.  20,  rV  Longsdorf's  Notes,  308  [following 
Slagle  v.  Entrekin,  44  0.  S.  637,  IV  Longs- 
dorf's Notes,  240;  distinguishing  Bichelber' 
ger  y.  Gross,  42  O.  8.  649,  IV  Longsdorfs 
Notes,  130]. 

(f)    Sureties  of  Removed  Bweeutor, 

Sureties  on  a  bond,  given  by  an  executor 
who  has  been  removed,  are  liable  to  the 
succeeding  administrator  for  the  indebted- 
ness of  such  executor  to  the  estate  for  assets 
received  by  him  and  converted  to  his  own 
use.  It  may  he  recovered  in  suit  on  the 
bond:  Foster  v.  Wise,  46  O.  S.  20,  IV  Longs- 
dorf's Notes,  308  [approving  Slagle  T.  En- 
trekin, 44  O.  S.  637,  IV  Longsdorfs  Notes, 
240]. 

(g)    Wrongful  Distribution  of  Estate. 

For  wrong  distribution  of  an  estate  the 
administrator  and  sureties  on  his  bond  are 
liable  to  the  rightful  distributees:  Saler  v. 
Pease,  10  O.  D.  (N.P.)  722. 

Where  the  administrator  is  ordered  by  the 
court  to  pay  to  his  attorney  a  sum  found  due 
him  out  of  the  assets  of  the  estate  in  his 
hands  for  distribution,  a  failure  to  comply 
with  such  order  is  a  breach  of  tba  adminis- 
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tration  bond  for  which  the  surety  thereon  ia 
liable:  Bmith  t.  Rhodes,  68  O.  S.  500,  IV 
Losgsdorf  a  Notes,  947. 

(h)    Joint  lAabiUty. 

Where  an  administrator  upon  his  app<^t- 
ment  g^ves  bond  tor  the  faithful  performance 
of  hiB  duties,  and  then  also  gives  another 
bond,  as  required  by  statute,  in  &  proceediiv^ 
to  sell  real  estate,  the  sareties  on  both  bonds 
are  jointly  liable  for  the  proceeds  oi  such 
sale,  the  last  bond  not  superseding  the  Qrst: 
Kekntut  V.  Dtntm,  4  O.  N.  P.  366,  6  0.  D. 
(N.P.)  401. 

(i)    Secondary  Liability. 

The  liability  of  the  sureties  in  the  subse- 
quent bond  is  secondary  to  that  of  the  sure- 
ties on  the  bond  in  force  at  the  time  the 
estate  was  wasted,  and  if  the  former  have 
made  good  the  loss,  they  may  recover  against 
the  latter  the  full  amount  paid  by  them  on 
account  thereof:  Corrigon  v.  Foster,  62  O. 
S.  226,  IV  Longsdorf's  Notes,  639. 

The  sureties  on  an  administrator's  general 
bond  and  those  on  the  additional  bond  to 
sell  real  estate  (G.  C,  §10790),  are  co- 
sureties; and  though  either  bbnd  could  be 
separately  sued,  yet  all  could  be  sued  at 
once;  hence  if  one  surety  on  the  additional 
bond  has  to  pay  he  may  sue  all  the  others 
for  contribution,  and  send  a  summons  to  an- 
other county  for  such  as  reside  there:  Keh- 
wut  T.  Daum,  4  O.  N.  P.  366,  6  0.  D.  (N.P.) 
401. 

(j)    Giving  Receipt. 

As  to  what  effect  the  giving  of  a  receipt 
to  the  administrator  for  money  not  actually 
received  has  upon  the  liability  of  the  bonds- 
men of  the  administrator,  is  a  question  which 
must  be  determined  upon  equitable  princi- 
ples in  a  proper  action:  In  re  Eoehnken,  1 
O.  C.  C.  (N.S.)  126,  15  O.  C.  D.  245. 

(k)  Amount. 

The  sureties  on  the  bond  of  an  adminis- 
trator are  liable  for  the  proceeds  of  life  in- 
surance, which  is  payable  to  executors,  ad- 
ministrators, etc.,  paid  the  administrator 
after  his  appointment,  and  not  accounted  for 
by  him:  We66  v.  Roetiinger,  12  O.  0.  C. 
730,  1  O.  0.  D.  191  [affirmed,  without  opin- 
ion, Wehl  V.  Boetiinger,  37  Bull.  66]. 

M,  an  administrator,  on  allowing  the 
widow  to  take  certain  assets  at  the  appriuse- 
ment,  took  her  note  therefor  at  twelve  months 
instead  of  nine,  and  with  only  one  surety, 
and  be  not  good.  The  administrator  de 
honia  non,  Icnowing  the  note  to  he  uncolieoti- 
ble,  paid  her  a  balance  due  on  her  year's 


allowance,  part  before  and  part  after  the 
note  matured.  It  waa  held  that  he  did 
wrong,  and  M  and  his  sureties  are  not  liable 
to  the  extent  of  such  payments,  but  only  for 
the  rest  of  the  loss:  White  v.  Jfoe,  19  O.  B. 
37,  II  Longsdorfs  Notes,  924. 

Interest  on  the  penalty  of  an  administra- 
tor's bond  is  recoverable  from  the  time  of 
demand  on  the  sureties:  Wehb  v.  Roetiinger, 
12  O.  C.  C.  730,  4  O.  C.  D.  270  [affirmed, 
without  opinion,  Webb  v.  Roetiinger,  6S.  O. 
S.  688].    See  also  Bonds,  Subbtt. 

A  judgment  against  an  executor  is  conclu- 
sive aa  to  the  amount  due,  as  against  sure- 
ties on  an  executor's  bond  unless  there  is 
fraud  or  collusion:  Slagle  v.  Entrehin,  44  0. 
S.  637,  IV  Longsdorf's  Notes,  240;  Faran  V. 
Robinson,  17  0.  S.  242,  n  Longsdorf's  Notes, 
830.  See  also  Judoveitt. 


2.  Diaoharge. 

The  liability  of  a  survlTing  surety  is  not 
discharged  }ry  mere  del^  im  the  put  of  the 
creditor  to  proseonte  his  aettou  againat  the 
estate  of  the  principal  debtor  within  the 
time  prescribed  in  O.  O.,  1 10722,  or  in  O. 
C,  S  10746:  Moore  T.  Gray,  26  0.  S.  626,  UI 
Lox^sdorTs  Notes,  326. 

Where  the  probate  court  released  sureties 
on  an  administrator's  bond,  being  induced  to 
do  so  by  a  fraudulent  presenting  of  a  tor^eA 
new  bond,  an  original  action  in  the  common 
pleae  court  will  lie  to  annul  such  judgment: 
Sovjenstine  v.  Bvxet,  13  O.  C.  0.  239,  7  0.  0, 
Di.  498. 

An  order  releasing  the  sureties  und^  O. 
C,  1 10861,  is  not  effectual  until  a  valid  new 
bond  is  given,  and  if  the  new  bond  is  a 
forgery  the  old  sureties  continue  liable  upon 
the  order  being  vacated:  Hoxoenstine  T. 
aweet,  13  0.  C.  0.  239,  7  O.  C.  D.  498. 

Sureties  are  not  discharged  by  the  in- 
solvency of  the  administrator:  Perkins  t. 
Scott,  9  0.  C.  C.  207,  6  0.  C.  D.  226. 

Sureties  are  not  discharged  from  liability 
by  fraud  of  the  executor  in  procuring  t4ieir 
execution  of  the  bond,  where  Uie  beneficiaries 
of  the  estate  are  themselves  innocent  of 
fraud:  McOaughey  v.  Jaooby,  64  O.  S.  487* 
IV  Longsdorfs  Notes,  646. 

N^lect  of  a  creditor  to  present  his  claim 
for  allowance  whereby  the  estate  of  one  surety 
is  released  under  the  limitation  of  O,  C, 
§  10746,  does  not  discharge  a  cosurety}  and 
an  estate  relieved  from  direct  liability  to  the 
creditor,  under  this  limitation,  is  neverthe- 
less liable  to  contribute  to  the  cosurety,  who 
has  paid  more  than  his  moiety  of  the  debt, 
for  the  right  of  action  among  cosureties  ac- 
crues only  when  one  has  paid  more  than  his 
proportion  of  the  liability:  Oamp  y.  Boat- 
wiok,  20  0.  S.  387,  II  Longsdorfs  Notes,  MS. 
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Death  of  a  tamty  is  not  grotntd  to  require 
a  new  bond,  if  the  snretiee  or  tiieir  estates 
are  aafficient.  But  the  estate  must  pay  the 
cost  <^  this  application,  for  it  was  mads  hy 
the  snrriTing  surety  for  his  and  its  seenrily: 
State  y.  Bntahwr,  8  Dee.  Hep.  346,  Law  and 
Bank  Bnll.  346. 

An  administoator  has  no  power  to  bind 
the  estate  hy  a  negotiable  note  given  as  ad- 
minietrator.  Such  note  is  not  n^tiable. 
Where  it  was  given  for  a  monument,  and  the 
court  approved  the  account  showing  such 
ezp^diUire,  aa  if  paid,  this  does  not  cure 
the  want  of  power,  and  where  an  indorsee 
got  judgment  on  the  note  to  be  satisfied  out 
of  the  assets  and  payment  is  refused,  the 
sureties  are  not  estopped  in  an  action  on  the 
bond  to  deny  the  validity  of  the  judgment. 
Giving  a  note  relieves  the  sureties:  Curtia 
T.  Banh,  39  O.  S.  579,  III  Longsdorf  a  Notes, 
1060. 

A  sale,  ordered  and  made,  of  an  obligation 
or  demand  existing  between  one  who  later 
becomes  executor  of  the  decedent's  estate, 
and  the  decedent  during  his  life  time,  carries 
to  the  purchaser  no  liability  that  subsisted 
between  the  estate  and  the  executor  and  the 
sureties  on  the  executor's  bond:  Cheney  v. 
PoweU,  20  O.  C.  0.  898,  11  O.  C.  D.  279. 

8.  Indemnity. 

An  indemnity  bond  under  G.  C,  i  10867, 
made  to  save  the  sureties  on  an  executor's 
bond  against  loss,  covers  past  as  well  as 
future  failures  of  the  executor  to  pay,  from 
which  the  sureties  suffer  loss  alter  the  date 
of  the  bond:  Buffington  v.  Bronson,  61  0.  S. 
231,  IV  Longsdorf's  Notes,  808.  • 

A  bond  to  indemnify  sureties  against  an 
executor's  past  failure  to  pay  over,  given 
under  G.  C,  {  10867,  is  supported  by  suffi- 
cient consideration,  for  it  is  given  pursuant 
to  an  order  of  court  in  a  legal  proceeding, 
and  is  the  means  of  continuing  the  executor 
in  the  trust:  Bugington  v.  Bronson,  61  O.  8. 
231,  IV  LongsdorFe  Notea,  806.    Bee  also 

BOHDB,  SUBETY'. 

The  bond  of  a  residuary  l^atee  is  a  lien 
as  against  the  l^atee  upon  realty  conveyed 
in  trust  for  protection  of  the  surety  on  the 
bond:  Tidd  v.  Bloeh,  4  O.  0.  G.  (N.S.)  216. 
16  O.  C.  D.  lis. 

J.  AoxEOK  ON  Bomk 

1.   Bight  to  Action, 

The  act  of  February,  1818  (G.  C.,  {  10869) 
(Swan's  Stat,  162),  pointed  out  "the  manner 
in  which  suits  may  be  prosecuted,  on  the 
bonds  of  executors,  administrators,  and 
ofiBcers"  formerly:  State  v.  Oonm^f,  18  O. 
234,  I  Longsdorfs  Notes,  846. 


The  word  "suit"  as  used  in  O.  C,  1 10889, 
is  synonomous  with  "action";  Kennedy  v. 
Thompson,  3  O.  C.  C.  445,  2  0.  C.  D.  254. 

An  administrator  who  has  Iwen  removed 
and  his  successor  appointed  and  qualified 
ceases  to  be  an  officer  in  the  administration 
of  the  eetate,  but  he  is  liable  to  his  successor 
for  the  unadministered  assets  of  the  estate 
remaining  in  his  hands,  and  with  his  sure- 
ties may  be  sued  on  his  official  bond  under 
G.  C.,  1  10634,  which  gives  a  remedy  against 
one  BO  removed  that  does  not  exist  against 
one  who  has  not  been  deprived  of  his  office: 
In  re  Milter,  8  O.  N.  P.  385,  11  O.  D.  (N.P.) 
624. 

Actions  on  the  bond  are  governed  by  the 
law  in  force  when  the  bond  was  given:  Mc- 
Oovney  v.  State,  20  0.  93,  I  Longsdorf's 
Notes,  807;  Treasurer  v.  Lennington,  7  0. 
(pt.  1)  286,  I  LongsdorTs  Notes,  380. 

The  right  of  action  on  an  executor's  or  ad- 
ministrator's bond  for  the  benefit  of  the 
eatatci  given  by  G.  C,  {  10871,  was  not  ab- 
rogated or  superseded  by  the  organization 
of  the  probate  court,  or  by  the  code  of  civil 
procedure:  Mighion  v.  Dawaon,  38  O.  S.  650, 
III  Longsdorfs  Notes,  1000. 

The  remedy  on  the  bond  of  an  executor  is 
cumulative,  and  not  exclusive:  Thomas  t. 
Chamberlain,  39  O.  S.  112,  III  Longedorfs 
Notes,  1011. 

The  summary  remedy  by  citation  fn  the 
probate  court  (G.  0.,  f|  10848-10866)  was 
cumulative  and  did  not  repeal  the  right  to 
sue  on  the  bond  (G.  C,  S§  10869,  et  aeq,)  t 
Dawson  T.  Daioaon,  25  O.  S.  443,  III  Longs- 
dorfs Notes,  251. 

When  an  administrator  dies  leaving  a 
balance  due  from  him  to  the  estate,  his  suc- 
cessor  can  not  maintain  an  action  against 
the  personal  representatives  of  such  admin* 
istrator,  but  hie  only  remedy  is  an  action  on 
the  bond  under  G.  C,  1 10823:  Ourtia  v. 
Lynah,  19  0.  S.  392,  II  Longsdorf  ■  Notes, 
D53. 

Any  remedy  the  sureties  on  the  new  bond 
may  have  against  the  sureties  on  the  prior 
bonds  must  be  sought  in  a  proper  suit:  Foster 
V.  Wise,  46  O.  8.  20,  IV  Longsdorf's  Notea, 
308. 

The  bond  can  only  be  enforced  against  the 
surety  by  a  personal  action,  even  if  the  iMnd 
is  within  the  jurisdiction  of  the  court.  And 
the  settling  of  the  account  is  not  conclusive 
as  to  the  surety  without  notice:  Oilhert  t. 
Gilbert,  13  0.  C.  C.  29,  7  O.  0.  D.  68. 

Q.  C,  9  10740,  exempting  executors  and 
administrators  from  the  suit  of  creditors  for 
eighteen  months  from  the  date  of  the  bond, 
or  further  time  allowed  hy  the  court,  has,  in 
the  latter  case,  no  application  to  suits 
brought  upon  the  administration  bond;  for 
where  the  debt  of  a  creditor  has  been  allowed. 
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and  the  personal  representative  has  funds 
in  his  hands  applicable  to  its  p&;nnent,  if 
the  estate  is  solvent,  the  creditor  is  entitled 
to  its  pajTuent  within  the  eighteen  months 
from  the  date  of  the  administration  bond, 
and  after  that  time,  upon  demand  made,  if 
payment  is  not  made^  he  may  bring  suit 
upon  the  bond  and  recover,  notwithstanding 
further  time  is  given  to  collect  the  other 
assets  of  Uie  estate:  Oreer  t.  State,  2  0.  S. 
674,  I  Longsdorfs  Notes,  1085. 

If  the  executor  as  residuai?  legatee  gives 
bond  under  G.  C-t  f  10608,  conditioned  to 
pay  all  the  d^ts  and  l^acies,  presentation 
of  a  daim  for  allowance  is  not  necessary  he- 
fore  suing  on  the  bond:  Stevma  t.  Hartley, 
IS  O.  S.  62fi,  n  Longsdorfs  Notes,  623. 

The  statute,  G.  C,  i  10860,  allowing  a  cred- 
itor to  sue  on  the  bond  of  an  administrator 
who  neglects  to  pi^  on  demand,  makes  a  de- 
mand or  an  excuse  for  its  omission,  necessary 
to  be  averred,  and  its  omission  is  fatal. 
Averring  an  allowance  of  the  claim  by  the 
administrator  is  not  a  substitute:  Woodson 
V.  State,  17  O.  161, 1  Longsdorfs  Notes,  802; 
State  V.  OuttiMg,  2  0,  S.  I,  I  Longsdorfs 
Notes,  1016.   See  also  Dsuand. 

i 

2.  Liquidation. 

If  a  court  rendered  judgment  against  an 
executor  and  the  probate  court  ordered  him 
to  pay  over  the  amount,  that  is  equivalent  to 
a  finding  of  the  amount  1^  the  probate  court 
and  ordering  it  paid  to  sustain  suit  on  the 
Vmd:  Qandolfo  v.  Walker,  16  O.  S.  261,  II 
TxjngHdorf's  Notes,  728. 

The  bond  can  be  sued  on  only  under  G.  G., 
§§  10869  to  10873.  G.  0.,  S  10869,  gives  the 
creditor  a  remedy  after  he  is  entitled  to 
payment  and  the  amount  has  been  ascer- 
tained. G.  C.,  I  10870,  gives  a  remedy  to 
the  legatee,  widow,  or  distributee  under  like 
circumstances.  G.  C.,  S  10871,  gives  a  remedy 
to  anyone  interested  in  case  of  other  malad- 
ministrations and  breaehee  if  the  court  au- 
thorizes suit:  State  v.  Cutting,  2  O.  S.  1,  I 
Longsdorfs  Notes,  1016. 

Ijeave  of  court  to  sue  is  necessary,  under 
G.  C.,  §  10871,  and  should  be  granted  only 
on  a  showing  of  necessity,  but  if  granted  will 
be  presumed  properly  granted:  State  v. 
Cutting,  2  0.  S.  1,  I  Longsdorfs  Notes,  1015. 

A  legatee  or  distributee  can  not  maintain 
an  action  on  the  bond  against  the  executor 
or  the  administrator  for  payment  of  his 
legacy  or  distributive  share  under  6.  C, 
1 10870,  within  the  statutory  time  allowed 
for  creditors  to  present  their  claims,  without 
an  order  of  the  probate  court  requiring  such 
p^rment:  Dawson  t.  Davoton,  26  O.  8.  443, 
m  Longsdorfs  Notes,  251. 


The  bond  can  not  be  sued  on  by  the  heir 
until  the  amount  due  plaintiff  has  been 
settled  by  court:  Treasurer  v.  Ball,  3  0.  226, 
I  Longsdorfs  Notes,  160. 

The  administrator  de  honia  non  can  not 
maintain  the  action  without  liquidation  of 
the  amount  due  and  without  leave  of  court: 
Outridge  v.  Vanatta,  27  O.  S.  366,  III  Longs-  ' 
dorf's  Notes,  363. 

Where  an  account  is  filed,  no  action  on 
the  bond  can  be  had  until  the  account  is 
passed  upon  by  the  court;  nor  could  a  bill 
of  discovery  and  account  in  equity  have  been 
brought:  CHliert  v.  Marsh,  4  O.  N.  P.  338, 
7  O.  D.  (N.P.)  230. 

One  of  several  heirs  can  not  sue  on  the 
administrator'B  bond  for  his  share  of  a  fund 
where  the  probate  court  has  not  found  the 
exact  amount  due  him,  but  the  finding  only 
shows  the  amount  due  the  estate  but  he  can 
in  such  ease  sue  on  behalf  of  all  the  heirs  to 
the  fund:  in  re  SprwO,  37  Bull.  181. 

The  specific  amount,  if  any,  due  the  plain- 
tiff must  have  first  been  fixed  by  the  court, 
as  provided  by  law:  Benry  t.  Doj/lOt  82  O. 
S.  113. 

A  demand  the  legatee  and  a  refusal  by 
executor  are  prerequisites  to  bringing  action 
tiiere<m:  Henry  v.  Doyle,  82  0.  B.  113. 

The  amount  due  need  not  be  liquidated  to 
authorize  an  action  by  the  administrator  de 
bonis  non  on  the  bond  of  his  predecessor  (G. 
C,  S  10873) ,  for  he  sues  for  the  benefit  ot  all: 
Douglas  T.  Day,  28  O.  &  176,  in  Longsdorfs 
Notes,  397. 

Sudi  liquidation  is  only  necessary  when 
the  action  is  by  a  creditor,  widow,  legatee,  or 
other  distributee,  for  then  the  action  is  for 
the  private  benefit  of  the  plaintiff:  Douglas 
V.  Day,  28  O.  8.  176,  III  Longsdorfs  Notes, 
397. 

A  statute  directing  upon  what  liquidation 
of  an  administrator's  accounts  action  would 
lie  on  the  bond  does  not  apply  to  pending 
suits:  Treasurer  v.  Lennington,  7  0.  (pt.  1) 
266,  I  Longsdorfs  Notes,  380. 

The  act  of  November  1,  1840,  SS  ^0,  182, 
Swan,  8§  354,  373,  providing  that  demand 
must  be  made  before  action  against  an  ad- 
ministrator, provides  also  that  previous  laws 
shall  not  be  repealed  as  to  any  liability  then 
accrued,  and  hence  does  not  apply  to  a  claim 
on  an  executor's  bond  already  accrued:  ifo- 
Oomey  v.  State,  20  O.  93,  I  Longsdorfs 
Notes,  897. 

A  foreign  executor  can  not  be  sued  by  the 
children  and  heirs  of  the  intestate  before 
liquidation:  Adams  v.  Adams,  7  O.  S.  83,  II 
Longsdorfs  Notes,  273. 

3.   Time  Action  Brought. 

A  person  suing  the  surviving  obligors  of 
an  administrator's  bond  uid  the  adminis* 
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tr&trix  of  a  deceased  surety,  sues  as  to  the 
latter  in  the  character  of  creditor,  for  he 
aeelcB  to  charge  the  surety's  estate  and  not 
the  administratrix  personally.  Accordingly, 
the  action  does  not  lie  until  eighteen  montba 
after  date  of  the  latter's  bond  unless  within 
one  of  the  exceptions  of  Q.  C,  S  10740.  If 
the  petition  does  not  show  such  lapse  of  time, 
it  is  demurrable:  HammeHe  v.  Kramer,  12 
O.  &  252.  U  Longadorf  8  Notes,  660. 

O.  C,  1 10740,  exempting  the  adminietrator 
from  suit  for  eighteen  months,  or  the  further 
time  allowed  court,  does  not  apply  to 
salts  on  hifl  bond;  (freer  y.  State,  2  0.  S. 
574,  I  Longadorf  B  Notes,  1086. 

If  a  cUum  is  allowed  and  the  estate  is 
solvent  and  the  administrator  has  funds  to 
pay,  the  creditor  is  entitled  by  law  to  pay- 
moit  within  the  e^hteea  months,  and  if  not 
paid,  may,  after  that  time  and  after  demand, 
sue  on  tiie  bond,  though  further  time  Is  al- 
lowed to  the  administrator.  Such  further 
time  is  not  evidence  that  m<m^  once  on  hand 
has  beoi  disbursed:  tJreer  v.  State,  2  0.  S. 
674,  1  Longadorf  s  Notes,  1086. 

A  legatee  or  distributee's  action  on  the 
bond  for  nonpayment  of  his  share  (O.  C, 
1 10870,  can  not  be  brought  within  the  four 
years  allowed  to  creditors  to  present  claims 
under  an  earlier  form  of  the  statutes, 
except  on  order  of  the  probate  court  requir- 
ing such  payment  under  O.  C,  S  10762: 
Datcaon  v.  Dawson,  26  O.  8.  443,  III  Longs- 
dorfs  Notes,  261. 


4.  JwiadictioH. 

A  justice  of  the  peace  has  no  juriadietion 
of  an  action  on  the  bond;  0.  C,  {10874, 

Bpecifles  the  tribunal:  Hackworth  v.  Bobm- 
aon,  31  O.  S.  655,  III  Longsdorfs  Notes,  616. 

The  common  pleas  and  not  the  probate 
court  is  the  proper  place  to  Bue  on  an  ex- 
ecutor's bond.  The  provision  requiring  it  to 
be  sued  in  the  court  in  which  it  was  filed 
was  enacted  before  the  institution  of  probate 
courts,  and  their  creation  did  not  transfer 
the  jurisdiction  of  common  law  action  to 
them.  (Now  0.  C,  { 10674) :  Dawson  v. 
Dawson,  26  O.  S.  443,  m  Longsdorfs  Notes, 
261. 

The  superior  court  has  no  jurisdiction  of 
an  action  founded  on  an  administration 
bond;  that  jurisdiction  rests  with  the  court 
of  common  pleas:  Chatfield  r.  Faran,  12  Dec. 
Kep.  760,  1  D.  488. 

It  was  questioned  whether,  in  proceedings 
on  bonds  of  «tecutors  and  guardians  in  the 
probate  court,  under  act  of  April  17,  1857, 
tither  par^  has  a  right  to  demand  a  jury: 
Bhroj/er  t.  Richmond,  16  O.  S.  456,  II  Lomga- 
dorf  s  Notes,  700. 


The  probate  court  has  no  jurisdietioa  on 
an  action  on  a  bond  of  an  adminiatrator  or 
executor:  Reed  v.  Brown,  10  0.  G.  C.  44,  6 
O.  C.  D.  15  [affirmed,  on  other  grounds. 
Brown  V.  Reed,  56  O.  8.  264,  IV  Longsdorfs 
Xotes,  689]. 

6.  Limitation. 

A  suit  on  an  administrator'a  bond  is  barred 
in  ten  years:  OHhert  t.  Marsh,  4  O.  N.  P. 
338,  7  O.  D.  (NJ.)  230. 

6.  Bet-off. 

In  an  action  under  6.  C,  f  10870,  a  aurety 
may  aet  off  against  the  claim  of  a  distributee 
who  is  also  a  distributee  d  the  estate  of  a 
cosurety,  the  amount  he  might  recover  from 
the  estate  of  his  cosurety,  or,  under  O.  C., 
%%  10876,  et  seq.,  from  the  plaintiff,  as  a 
distributee  of  that  estate:  Fisher  v.  Caseidy, 
49  0.  8.  421,  IV  Longadorfs  Notes,  462. 

Sureties  of  a  delinquent  adminiatrator 
being  compelled  to  pay  may  set  oil  the  stat- 
utory fees  that  would  have  been  allowed  him 
if  faithful:  Candler  y.  Von  Martels,  11  Dec 
Kep.  744,  29  Bull.  49  (editorial). 

7.  Parties, 
(a)  Plaintiff. 

(aa)  Creditors. 

County  commissioners  may  maintain  a  suit 
on  the  bond  of  an  administrator,  or  an  ex- 
ecutor, where  the  coun^  is  injured  by  the 
misconduct  of  such  officer:  Commissiona-s 
V.  Noyes,  36  O.  8.  201,  III  Longsdorfs  Notes, 
773. 

A  creditor,  legatee,  or  other  distribute^ 
after  ascertainment  of  his  distributive  share' 
may  sue  on  the  bond,  G.  C,  §§  10869,  10870, 
without  leave  of  court:  State  v.  Cutting,  2 
O.  S.  1,  I  Longsdorfs  Notes,  1015;  Dawson 
V.  Dawson,  25  O.  S.  443,  III  Longsdorfs 
isotes,  261. 


(&&)  Legatees. 

The  legatee's  action  on  the  bond  for  the 
benefit  of  the  estate  (now  Q.  C,  {10871) 
was  not  abrogated  by  the  organization  of  the 
probate  court  or  by  the  civil  code.  Such 
action  need  not  be  in  the  name  of  the  stat^ 
but  may  be  brol^:ht  in  the  l^atee's  name, 
the  court  authorizing  him  to  sue.  Finding 
the  amount  of  the  legacy,  or  order  for  its 
payment  is  not  necessary  before  suing: 
Mighton  v.  Dawson,  38  0.  S.  660,  lU  Longs* 
dorf'a  Notes,  1000  [reversing  Daweon  t. 
Mighton,  4  Dec  Rep.  204,  I  Olev.  L.  Rep. 
115]. 
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As  early  as  1816,  a  statute  was  paased 
giving  an  action  of  debt  on  the  administm* 
tion  bond  to  any  person  injured.  Swan's 
Stet.  {1841)  p.  162.  And  the  act  of  March 
23,  1840,  Swan's  Stat.  (1841)  p.  373,  pro- 
vides that  suit  may  be  brought  on  the  ex- 
ecutor's bond  by  a  legatee,  when  he  is  en- 
titled to  the  payment  of  his  I^acy;  and  that 
provision  has  been  retained  in  the  statutes 
of  our  state:  Webster  y.  Bible  Sooiety,  60  0. 
8.  1,  IV  L<nigBdorf  8  Notes,  481. 

(oe)  Distributees. 

The  action  on  the  bond,  under  G.  C, 
1 10671,  by  any  person  interested,  for  malad- 
minstrations  and  breaches  of  bond,  before 
the  amount  is  liquidated,  roust  be  for  the 
benefit  of  the  estate  Mid  not  of  any  particu- 
lar distributee:  State  v.  Cutting,  2  0.  8.  1, 
I  Longsdorfs  Notes,  1016;  Daweon  v.  Daw>- 
soM,  26  O.  8.  443,  UI  Longsdorfs  Notes,  251 ; 
Greer  v.  State,  2  O.  S.  674,  I  Iflngsdorfa 
Notes,  1086. 

(dd)    Administrator  De  Bonis  Non. 

An  adminisferatw  d«  bonis  lum  has  the 
right  and  power  to  sue  for  and  reeovsr  the 
assets  of  the  estate  wherever  found:  *r«Ifce 
v.  Goldemith  62  0.  B.  490,  IV  Longsdorfs 

Notes,  681. 

An  administrator  de  honia  non  may  insti- 
tute a  suit  against  a  late  eiecutor  or  admin- 
istrator for  the  recovery  of  property  of  the 
estate  which  he  has  failed  to  account  for; 
Tracy  v.  Card,  2  O.  S.  481,  I  Longsdorfs 
Notes,  1069. 

If  the  estate  is  not  finally  settled  and  the 
administrator  has  gone  away,  the  adminis- 
trator de  honia  non,  and  not  the  heirs,  must 
sue  the  administrator's  bond,  for  the  person- 
alty does  not  descend  to  the  heirs,  but  goes 
to  the  administrator:  Litce  v.  Treasurer,  W. 
654,  I  Longsdorfs  Notes,  61. 

An  administrator  de  bonia  non  can  main- 
tain an  action  against  a  former  executor  or 
administrator  for  assets  of  the  estate  which 
have  come  to  his  hands  and  are  not  accounted 
for.  The  judgment  obtained  against  such 
former  administrator  on  such  claim  is  evi- 
dence against  him  and  his  sureties  in  an 
action  on  his  administration  bond,  and  can 
only  be  impeached  by  the  sureties  by  proving 
fraud  or  mistake:  O'Conner  t.  State,  18  0. 
225,  I  Longsdorfs  Notes,  844. 

Leave  of  court  to  sue  on  an  executor's 
bond  need  not  be  obtained  by  the  administra- 
tor de  bonie  non.  O.  C,  |  10873:  Qvtridge 
T.  Vanatta,  27  O.  S.  368,  III  Longsdorfs 
Notes,  363. 

An  adminnistrator  d#  bonis  non  may  main- 
tain an  action  on  the  bond  of  a  deceased  ad- 
ministrator, without  having  the  amount  due 


to  the  estate  he  represents  from  the  deceased 
administrator  asoOTtained,  by  tlie  finding  or 
judgment  of  a  oourt,  before  bringing  the 
action:  Dougtaa  t.  Day,  28  O.  8.  176,  III 
Longsdorfs  Notes,  397. 

At  common  law,  no  action  could  be  sus- 
tained by  an  administrator  de  bonia  non 
against  the  rcpreaentatives  of  a  deceased  ad- 
ministrator or  the  sureties  on  his  official 
bond:  Blizzard  v.  Filler,  20  O.  479,  I  Longs- 
dorfs Notes,  920. 

Where  an  administrator  died,  and  his  ac- 
count having  been  filed  by  his  administrator, 
and  exceptions  having  been  filed  to  same 
by  the  adicniniatrator  de  bonis  non,  the  oourt 
found  that  he  was  indebted  to  the  estate, 
the  administrator  de  bonia  non  can  not  main- 
tain an  action  on  such  finding  against  tiie 
representative  of  the  deceased  administrator, 
but  be  must  seek  his  remedy,  under  the 
statute,  on  the  administration  bond  of  the 
decedent:  Curtis  v.  Lynoh,  19  O.  8.  892,  II 
Longsdorfs  Notei^  963. 

(ee)  Heirs. 

An  heir  can  not  sustain  an  action  against 
security  on  an  administrator's  bond,  until 
the  administrator's  accounts  are  settled  with 
the  court,  or  plaintiff's  right  established  by 
judgment:  7'reasurer  v.  BaU,  3  0.  226,  I 
Longsdorfs  Notes,  160. 

An  heir  individually  can  not  maintain  an 
action  on  the  administrator's  bond  where  the 
finding  of  the  probate  court  does  not  show 
the  amount  due  each  heir;  such  heir  can, 
however,  maintain  an  action  in  behalf  of 
himself  and  other  heirs,  and  the  amount  due 
has  been  determined  by  the  probate  oourt: 
37  Bull.  181  (editorisl). 

(b)  Defendants. 

If  a  defaulting  administrator  has  moved 
out  of  the  estate  his  sureties  may  be  sued 
alone  without  following  the  principal  debtor 
into  another  jurisdiction:  Luce  v.  MacDcn^- 
aid,  W.  654,  I  Longsdorfs  Notes,  61. 

Whether  it  is  a  misjoinder  of  defendants 
in  an  action  by  the  administrator  de  bonis 
non  on  the  bond  of  his  predecessor  to  join 
the  devisees  and  executors  of  a  deceased 
surety,  O.  C,  S  10873,  authorizing  the  action 
against  the  "legal  representatives"  was  queo- 
tioned:  Qutridge  v.  Vanatta,  27  O.  8.  368, 
III  Longsdorfs  Notes,  363. 

Suit  should  be  brought  against  all  the 
obligors.  It  is  error  to  render  a  several 
judgment,  leaving  the  action  to  proceed 
against  the  others:  Voaa  v.  toomia,  1  O.  C. 
C.  20,  1  O.  C.  D.  12. 

Where  one  of  two  or  more  executors  or  ad- 
ministrators has  in  his  hands  the  balance 
r«naining  for  distribution,  an  action  may  be 
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muntwned  a^nst  Um  peTBOiully,  u  for 
money  had  lud  reeeived,  without  joining  his 
coezeoutor  or  ooadministrator :  Negly  t. 
Oard,  20  O.  310,  I  LongsdorfB  Notes,  910. 

Parties  requiring  a  claim  to  be  rejected 
and  giving  bond  for  expenses  of  resiating  it 
under  O.  C,  {  10610,  should  be  made  parties 
to  the  action  on  it,  for  they  most  miJce  the 
defense.  The  administrator,  by  making  the 
contest  himself,  indicates  an  intention  not  to 
rdy  on  the  statute,  and  should  make  them 
parties  if  the  claimant  does  not  do  so.  Be- 
coming parties  on  their  own  motion  and  being 
dismisBed  on  the  claimant's  motion  is  not 
sufficient  to  hold  them  for  costs,  for  it  gives 
them  no  opportunity  to  make  the  defense. 
The  administrator  should  see  that  the  judg- 
moit  awards  coete  against  them:  FtUlerton 
T.  Demia,  1  O.  C.  C.  572,  1  O.  C.  D.  320. 

For  the  general  discussion  of  subject 
of  puties,  we  PAims. 

S.  Defenae. 

Gonfirmation  Ot  an  aeeonnt  purporting  to 
be  final  will  not  bar  an  action  on  tba  bond 
under  O.  C,  1  10871,  to  reoover  aasets  eon- 
verted  to  the  executor's  own  use  and  not  ae* 
counted  for;  Mighton  t.  Dawaon,  38  O.  S. 
050,  m  LongsdorTs  Notes,  1000  [reversing 
Dawaon  v.  Mighton,  4  Dee.  Rep.  204,  I  dev. 
L.  Rep.  115]. 

The  sureties  on  an  executor's  bond  are  es- 
topped  from  showing  as  a  defense  that  such 
executor  was  not  duly  appointed  or  that  the 
will  was  not  duly  probated,  where  the  bond 
was  approved  by  the  probate  court  and  con- 
tained a  recital  of  such  appointment  and  a 
condition  to  administer  the  estate  according 
to  law  and  the  will,  etc.:  Hoffman  v.  Flem- 
ing, 66  0.  S.  143,  IV  Longadorfs  Notes,  901. 

If  a  creditor  holds  assets  enough  to  cover 
his  claim,  the  refusal  of  the  administrator 
to  sell  land  to  pay  it,  is  no  breach  of  duty. 
Accordingly,  in  a  suit  on  his  bond  for  not 
selling  land  to  pay  a  claim,  it  is  a  good  de- 
fense tiiat  the  claimant  as  surviving  partner 
has  assets  of  the  firm,  decedent's  share  of 
which  would  liquidate  the  demand:  Everett 
T.  Waymire,  30  O.  S.  S08,  IIX  Longadorfs 
Notes,  532. 

It  is  no  defense  to  the  action  <m  the  ad- 
ministration bond  for  the  surety  to  plead 
and  prove,  that  exceptions  to  the  account  of 
the  administrator,  filed  by  a  creditor  of  the 
estate,  had  been  withdrawn  by  bim  in  con- 
sideration of  the  part  payment  of  his  claim 
by  fJie  administrator:  Smith  v.  Rhodes,  68 
O.  S.  600,  IV  Longsdorfs  Notes,  947. 

Fraud  is  a  defense  to  an  action  on  the 
bond,  if  participated  in  by  the  only  person 
interested  in  the  estate;  Campbell  v.  John- 
son,  41  O.  8.  688.  IV  Longsdorfs  Notes,  79. 


The  executor's  fraud  in  procuring  the  sure- 
ties to  sign  the  bond  is  no  defense  if  the 
beneficiaries  in  whose  interest  the  bond  is 
resorted  to  were  innocent  of  the  fraud:  ifc- 
Oaughey  v,  Jacoby,  64  O.  S.  487,  IV  Longs- 
dorfs Notes,  646. 

An  answer  by  a  surety  on  the  bond  that 
decedent's  estate  consisted  solely  of  a  debt 
due  him  from  the  administrator  who  was 
unable  to  pay  same,  and  that  the  adminis- 
trator and  the  widow  induced  the  surety  to 
go  on  the  bond  in  order  to  make  him  re- 
sponsible for  the  administrator's  otherwise 
worthless  debt  states  a  good  defense  to  a  suit 
on  the  bond:  Campbell  v.  Johnson,  41  0.  8. 
688,  IV  Longsdorfs  Notes,  79. 

Where  the  same  person  is  both  adminis- 
trator and  guardian  of  the  heirs,  and  it  be- 
comes his  duty  to  pay  money  in  the  former 
capacity  to  himsdf  in  the  latter,  it  will  gen- 
erally be  presumed  that  he  did  so.  But  this 
presumption  is  rebuttable,  and  if  he  charged 
himself  as  guardian  and  did  not  credit  its 
payment  to  himself  as  .gnardian,  he  will  be 
estopped  to  deny  that  he  holds  It  as  admin- 
istrator, and  the  heirs  may  recover  on  hia 
administrator's  bond:  Wilson  v.  Wilson,  17 

0.  S.  160,  n  Longsdorfs  Notes.  824. 

*    K.  Fixaheno. 

The  amount  must  first  be  liquidated  by 
allowance  judgment  or  award,  and  this  must 
be  averred;  or,  if  the  estate  is  insolvent,  the 
exact  Bum  due  must  be  found  by  an  order  of 
distribution  before  action.  This  remedy  is 
for  the  sole  benefit  of  the  claimant,  and  ex- 
ecution issues  for  him  alone:  State  v.  Gut- 
ting, 2  O.  S.  1,  I  Longsdorfs  Notes,  1016; 
CadicxiUader  y,  Longley,  12  Dec  Rep.  7M,  1 
D.  497. 

Only  when  such  action  Is  brought  by  a 
creditor,  legatee,  widow,  or  other  distribu- 
tee, is  the  plaintiff  required  to  allege  and 
prove  his  right  to  a  sum  liquidated  by  allow- 
ance judgment,  order  or  award:  Dougltu  v. 
Day,  28  0.  S.  175,  UI  Longsdorfs  Notes, 
307. 

Averring  failure  of  a  resigned  administra- 
tor to  pay  his  successor  the  amount  found 
due  on  settlement  of  accounts,  sufficiently  as- 
signs breach  of  his  bond  "to  administer  ac- 
cording to  law":  aiagle  v.  Bntrekin,  44  O. 
S.  637,  rv  Longsdorfs  Notes,  240. 

There  is  no  liability  unless  the  executor 
has  received  assets  applicable  to  the  claim. 
The  mere  breach  does  not  make  him  liable 
for  debts  beyond  assets.  Accordingly,  the 
fact  of  such  assets  must  be  averred  and 
if  the  pleading  can  be  construed  either  way, 
it  will  be  taken  against  the  pleader  so  averr- 
ing no  such  assets:  State  T.  Cutting,  2  O.  S. 

1,  I  Longsdorfs  Notes,  1016. 


Digitized  by  Google 


7637 


EZEOUTORS,  ADMXMISTBATOBS,  ETO.  ZXm. 


7688 


A  declaration  upon  an  administrator's 
bond,  in  a  suit  brought  at  the  instance  of  a 
creditor,  must  aver  a  demand,  or  an  excuse 
for  the  omission;  an  averment  that  the 
claim  was  allowed  hy  the  administrator  on 
presentation  for  that  purpose  is  not  sufficient : 
Woodson  T.  State,  17  O.  161,  I  Longadorfs 
Kotes,  802. 

In  an  action  of  debt  on  an  administrator's 
bond,  brought  under  the  act  of  March  1,  1634, 

1  Curwen,  140,  it  was  necessary  to  aver  in 
the  declaration  a  demand  upon  the  adminis- 
trator for  payment,  or  sufficient  matter  of 
excuse  for  not  having  made  such  demand: 
8tate  T.  Coioles,  S  0.  8.  87,  II  Longsdorfs 
Notes,  102. 

In  addition  to  proof  of  liquidation  or  as- 
certainment, it  must  be  idtown  that  there  has 
been  demand  of  payment:  State  v.  Cutting, 

2  O.  S.  1,  I  Longsdorf  8  Notes,  1015. 

In  an  action  against  an  executor,  upon  his 
bond  as  residuary  legatee,  it  is  not  necessary 
that  the  petition  allege  the  presentment  of 
the  claim  for  allowance,  or  other  matters 
specified  in  G.  C,  1 10740:  Stevena  t.  Sort, 
ley,  13  O.  S.  525,  II  Longsdorfs  Notes,  62S. 

If  the  petiti<m  does  not  show  the  lapse  of 
Ume  necessary  for  suit  oa  the  bond,  it  is 
demurrable.  Where  the  action  is  against  the 
surviving  bondsmen  and  administratrix  of 
deceased  bondsmen,  plaintiff  assumes,  as  to 
such  administratrix,  the  character  of  cred- 
itor of  the  estate.  When  the  claim  does  not 
fall  within  any  of  the  exceptions  in  |  98  of 
the  administrator's  act,  such  action  can  not 
be  maintained  until  the  expiration  of  sixteen 
months:   Hammerte  v.  Kramer,  12  O.  S.  252, 

II  Longsdorfs  Notes,  560. 

The  heir  suing  as  such  must  show  how  he 
becomes  heir:  Treasurer  v.  Hall,  8  O.  225, 
1  longsdorfs  Notes,  160. 

A  petition  setting  forth  the  condition  of 
the  bond  and  averring  nonperformance  there- 
of is  good  on  demurrer,  though  open  to  a 
motion:    Qutridge  v.  Vanatta,  27  O.  S.  366, 

III  Longsdorfs  Notes,  363. 

Under  G.  C,  I  10873,  the  petition  is  suffi- 
cient if  ailing  the  appointment  by  the 
proper  authority  of  an  administrator  dc  bonis 
non,  without  averring  that  he  had  given 
bond:  Ovtridge  v.  Vanaita,  27  O.  S.  366,  111 
longsdorfs  Notes,  363. 

A  general  allegation  in  an  action  on  an 
administrator's  bond  that  he  did  not  settle 
up  the  estate  in  the  time  required  by  law  and 
still  refuses  to  settle,  not  having  been  de- 
murred to  is  sufficient  to  sustain  a  verdict. 
Even  if  the  damage  were  but  nominal  it 
would  be  a  breach:  O'Conner  v.  State,  18  O. 
225,  I  Longsdorfs  Notes,  844. 

Where  a  removed  administrator  has  settled 
with  the  court,  and  the  balance  in  his  hands 
is  ascertained,  suit  may  be  sustained  against 


his  sureties,  without  obtaining  a  separate 
judgment  against  htm.  In  such  suit,  there 
is  no  necessity  to  aver  that  the  removed  ad- 
ministrator had  notice  of  his  successor's  ap- 

f ointment:   Treasurer  v.  MeBtvain,  6  O.  200, 
Longsdorfs  Notes,  266. 
For  the  general  discussion  of  the  subject 
of  pleading,  see  Pleaoinqs, 

L.  Evidence. 

The  finding  by  the  probate  court  of  ttu 
amount  which  the  administrator,  guardian 
or  assignee,  has  to  pay  over,  and  order  hy 
that  court  to  pay  over,  if  free  from  eolluaion 
or  fraud,  is  conclusive  upon  the  lUTetiea 
unless  an  appeal  has  been  taken,  or  tlie 
judgment  has  been  reversed  on  error:  Gard- 
ner T.  Aahbrook,  34  Bull.  287. 

Where  request  of  the  heira  the  a»eator 
defers  the  sale  of  real  estate  for  three  years 
after  the  time  required  by  the  will,  and  in 
the  meantime  collected  the  roits,  the  execu- 
tor having  resigned,  the  probate  court  found 
an  amount  in  hia  hands  and  ordered  it  paid 
over  to  the  administrator  de  bonia  non.  In 
an  action  by  the  latter  against  the  executor's 
bond  the  ■  sureties  claimed  the  amount 
found  was  made  up  of  such  rents  and  t^at 
they  had  no  notice  of  the  proceedings  in  the 
probate  court.  It  was  held  that  in  the  ab- 
sence of  fraud  or  collusion,  tiie  finding  of  the 
probate  court  is  conclusive  on  the  sureties, 
and  such  finding  is  not  impeachable  for  want 
of  jurisdiction  by  showing  that  it  related  to 
rents:  Gardner  v.  Ashbrook,  34  Bull.  287 
[superior  court,  without  opinion]. 

A  judgment  against  a  former  administra- 
tor for  assets  not  accounted  for  is  evidence 
against  his  sureties,  and  can  only  be  im- 
peached by  them  for  fraud  or  mistake : 
O'Conner  v.  State,  18  0.  225,  I  Longsdorfs 
Notes,  844;  Oandolfo  v.  Walker,  15  O.  S.  251, 
II  Longsdorfs  Notes,  728;  Slagte  v.  Entrekin, 
44  0.  S.  837,  IV  Longsdorfs  Notes,  240; 
Faran  v.  Robinson,  17  O.  S.  242,  II  Longa- 
dorfs Notes,  830;  Todd  v.  Lewis,  12  Dec. 
Rep.  443,  2  H.  280. 

Kxecutor  or  administrator's  bond  is  gov- 
erned by  the  laws  in  force  at  the  time  it 
was  entered  into;  and  such  bond,  describing 
decedent  as  James  L.  Finley,  can  not,  by 
parol  evidence,  be  made  applicable  to  Joseph 
L.  Finley;  therefore  the  obligors  thereon  are 
not  responsible  for  the  estate  of  the  latter: 
McGovncy  T.  State,  20  O.  93,  I  Longsdorfs 
Notes,  897. 

The  settling  of  the  account  is  not  conclu- 
sive as  to  the  surety  without  notice:  Qilhert 
V.  QHbert,  13  0.  C.  C.  29,  7  O.  C.  D.  58. 

An  order  granting  further  time,  although 
conclusive  of  the  fact  that  it  is  allowed,  is 
no  evidence  against  a  creditor  thai  money 
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preriously  received  has  been  disbursed  by  the 
administrator:  Greer  v.  State,  2  O.  S.  574, 
I  Longsdorfs  Notes,  1085. 

A  devastavit  by  an  administrator  can  not 
be  suggested  and  proved  in  a  suit  on  the  ad- 
ministrator's bond,  against  the  administrator 
and  his  securities:  Stewart  r.  Treasurer,  4  O. 
08.  I  Longsdorf's  Notes,  207. 

In  an  action  by  an  administrator  or  ex- 
ecutor, it  can  not  be  shown  that  his  bond  has 
but  one  aurety.  His  appointment  can  not 
be  drflaterally  impeached  therefor:  Slagle  v. 
Entrekin,  44  0.  S.  637*  IV  Longsdorf  B  Notes, 
240. 

Sureties  are  estopped  to  deny  due  probate 
and  appointment  when  the  bond  recitea  ap- 
pointment and  it  is  approved  by  the  probate 
court:  BoffnHM  Y.  Fleming,  06  0.  S.  143,  IV 
Longsdorfs  NoteSf  901. 

The  burden  of  proof  (in  an  action  under 
G.  C.»  1  10873),  is  not  on  the  administrator 
de  bonis  noA  to  show  specific  injury  to  the 
estate  and  its  amount,  nor  is  he  limited  to  a 
recoTery  of  the  amount,  wasted  or  converted 
into  money,  but  the  defendants  must  account 
for  all  property  shown  by  tiie  invoitory  to 
have  oome  to  the  executor's  hands  and  are 
liable  for  it,  though  not  wasted,  bat  still  on 
his  hands:  Douglas  v.  Day,  28  O.  S.  176,  III 
Longsdorfs  Notes,  397. 

For  the  general  discussion  of  the  subject 
of  evidence,  see  Evidenob. 

XXIV.   sun  FOR  INSTRUCTION  BY 
COURT. 

Under  6.  C,  i  10867,  an  administrator 
may  institute  an  action  in  the  court  of  com- 
mon pleas  asking  the  judgment  of  the  court 
whether  he  should  pay  a  certain  year's  allow- 
ance made  by  the  appraisers  of  the  estate  to 
the  widow  under  6.  C,  {  10656:  McCalla  v. 
AicCalla,  46  Bull.  280. 

If  there  is  anything  to  construe,  a  suit  to 
construe  will  lie:  Sollister  T.  Howe,  4  0.  N. 
P.  168,  6  O.  D.  (N.P.)  157. 

An  executor  may  maintain  a  civil  action, 
under  G.  C,  §  10867,  in  the  court  of  common 
pleas,  asking  the  direction  of  the  court  in 
any  matter  affecting  the  trust  estate  or 
property  to  be  administered  and  the  rights 
of  the  parties  in  interest:  Merrick  v.  Mer- 
rick, 37  0.  S.  126,  III  Longsdorfs  Notes,  899. 

A  trustee  should  confine  his  acts  to  the 
eurying  into  effect  of  the  provisions  of  the 
tnist  under  which  he  is  acting,  and  if  in 
doubt  apply  to  the  proper  court  for  instnic* 
tion:  Jones  v.  Creamer,  13  O.  C.  C.  {N.S.) 
585,  22  O.  C.  D.  223. 

An  action  can  not  he  maintained  in  cases 
where  no  trust  is  involved :  Collins  v. 
CoUins,  10  O.  S.  468,  II  Longsdorfs  Notes, 
959;  Carry  v.  Fleming,  29  O.  S.  147,  III 
Loi^tsdorfs  Notes,  451. 


An  action  can  be  maintained  by  an  ex- 
ecutor under  G.  C,  S  10857,  to  obtain  the 
true  construction  of  a  will,  only  in  cases 
where  a  trust  is  invoked  or  where  the  ex.- 
ecutor  has  duties  to  perform,  in  carrying  out 
the  provisions  of  the  will,  which  require  ttie 
guidance  of  the  court:  Chase  v.  Ishenoood, 
1  0.  N.  P.  31,  5  O.  D.  (N.P.)  1. 

An  action  to  enforce  m  trust,  is  not  gov- 
erned by  O.  C,  { 10657,  and  the  plaintiffs 
are  not  to  be  impeded  in  the  lawful  pur- 
suit of  their  rights,  because  they  ask  a  con- 
struction of  the  will;  B preen  v.  Bondman,  2 
O.  C.  C.  441,  1  O.  C.  D.  577. 

Where  in  an  action  seeking  the  enforce- 
ment of  a  trust  in  favor  of  plaintiff,  an  ex- 
ecutor and  trustee  discloses  that  another  was 
setting  up  claims  to  the  trust  fund  in  every 
respect  similar,  making  it  perilous  for  him 
to  proceed  without  the  direction  of  the  court 
which  he  asks  in  pursuance  of  54  v.  204  (G. 
C,  §  10857),  this  gives  the  court  jurisdiction 
with  the  power  of  a  court  of  chancery  to 
make  parties  and  require  them  to  interplead 
and  on  the  issues  thus  made  to  ascertain  the 
beneficiary  and  enforce  the  trust:  Society  v. 
Society,  25  O.  S.  128;  III  Longsdorfs  Notes, 
214. 

O.  C,  f  10857,  is  not  confined  to  ambiguous 
wills,  but  applies  where  altered  circumstan- 
ces render  a  literal  interpretation  of  a  chari- 
ty undesirable:  Cincinnati  v.  MoMicken,  9 
O.  C.  C.  188,  3  O.  C.  D.  409  [affirmed,  with- 
out opinion,  McMicken  r.  Oineinnati,  29 
Bull.  168]. 

In  such  suit  the  qneaiion  whether  the 
trustees  have  so  acted  as  to  forfeit  the  es- 
tate to  the  heirs,  can  not  be  considered: 
Cincinnati  r.  McMicken,  6  O.  C.  C.  188,  3  0. 
C.  D.  409  [aflirmed,  without  opinion,  Jfo- 
Micken  v.  Cincinnati,  20  Bull.  168]. 

In  a  case  brought  under  G.  C,  {  10857, 
where  a  husband  refuses  to  take  under  hia 
wife's  will,  his  rights  may  be  settled  by  a 
suit  thereunder:  Wilson  v.  Hall,  6  O.  C.  C. 
670,  3  0.  C.  D.  689  [a£Brraed,  without  opin- 
ion, Halt  V.  Wilson,  53  O.  S.  879], 

A  trustee  in  doubt  as  to  his  powers  has 
the  right  to  apply  to  a  court  of  equity  to 
define  them  and  give  judicial  sanction  to  his 
acts;  but  in  such  case,  the  court  will  only 
define  the  trusts  and  will  not  order  a  sale 
of  property  where  no  adverse  right  is  as- 
serted: Wiswell  V.  Church,  14  O.  S.  31,  II 
Long^orf  8  Notes,  633. 

Where  there  has  been  no  money  paid  to 
the  administrator  upon  the  mortgage,  and 
the  administrator  refuses  to  cancel  the  mort- 
gage or  neglects  to  bring  suit  in  foreclosure, 
then  a  remedy  mav  be  found  in  G.  C, 
§  10857:  Jonea  V.  Qreen,  21  O.  C.  C.  96,  11 
O.  C.  D.  548. 
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An  adminiBtrator't  petition  for  sale  of 
land  to  pay  debts  may  hare  a  oonstraction 
of  the  will  to  aBcertain  to  whom  it  was  given 
the  title:  Farrar  T.  Falleatinc,  4  O.  C.  C. 
235,  2  0.  C.  D.  619. 

The  executor  may  maintain  the  action 
provided  for  in  O.  C.,  1  10857,  at  any  time 
after  hie  qualification,  whether  the  legacy  al- 
leged to  he  invalid,  and  concerning  which 
the  direction  of  the  court  is  asked,  is  pay- 
able immediately  or  at  some  future  time: 
Cfordon  T.  Groeabeck,  I  O.  C.  C.  330,  1  0. 
0.  D.  170. 

Where  a  will  makes  disposition  ot  prop- 
■eiiy  of  testator,  both  real  and  personal,  a 
presumption  arises  that  be  intended  to  dis- 
pose of  his  whole  estate^  unless  the  cmtrary 
appears.  And  the  intention  of  the  testator 
must  be  gathered  from  all  parts  ci  the  will, 
and  not  from  isolated  passages:  OUlen  v. 
KimhaU,  34  0.  &  3S2»  III  Longsdorf  s  Notes, 
721. 

Where  a  busband  by  will  directs  that  his 
wife  shall  be  allowed  to  dispose  of  all  the 
rest^  residue  and  remainda  of  bis  estate, 
not  bereinbefbre  deposed  of,  to  take  effect 
at  ber  death,  and  she  dies  twelve  years  be- 
fore the  busband,  be  dies  intestate  and  the 
wife  bad  no  power  to  dispose  of  the  residue 
of  ber  husband's  estate.  The  heirs  took  by 
descent:  Thomas  v.  Hohson,  10  0.  C.  C.  (N. 
S.)   351,  20  0.  C.  D.  214. 

A  bequest  of  so  much  of  my  personal  prop- 
erty as  he  may  desire  to  use  absolutely, 
conveys  the  right  to  consume  as  well  as  to 
use.  General  l^acies  are  to  be  paid  out 
of  personalty  first,  then  the  realty,  unlesa 
changed  by  will:  Silk  v.  Merry,  8  O.  G.  G. 
(N.S.)  91,  13  O.  C.  D.  218. 

The  legatees  and  distributees  of  a  testa- 
tor are  indispensable  parties  to  a  suit  in  a 
federal  court  by  an  heir  at  law  to  obtain  a 
construction  of  the  will,  unless  special  cir- 
cumstances are  shown  which  bring  the  case 
within  some  recognized  exception  to  such 
rule:  Btevma  v.  Bmith,  126  Fed.  Rep.  706, 
14  0.  F.  D.  357. 

Trustees  who  have  refused  to  qualify  if 
made  parties,  can  not  ask  any  relief:  Noble 
T.  Martin,  4  0.  C.  G.  365,  2  O.  C.  D.  598. 

A  petition,  in  a  cause  under  G.  C.  {  10857, 
to  obtain  a  construction  of  a  single  item  of 
a  will,  which  does  not  set  forth  the  entire 
will,  is  bad  on  general  demurrer:  Dei?enney 
T.  Devmney,  74  0.  S.  9fl,  IV  Longsdorf's  ■ 
Note«,  1006. 

Where  a  will  required  an-  executor  to  i 
erect  a  monument,  and  he  applied  under  G.  - 
C.,  S  10857,  for  a  construction  of  the  will,  < 
but  in  his  petition  he  did  not  allege  that  be  i 
had,  or  would  in  the  future  have  any  money  i 
to  be  applied  to  such  purpose,  the  court  held  I 
that  the  facts  did  not  call  for  any  judgment  i 


'.  of  the  court:  Rothgeb  v.  Mauck,  86  O.  8.  603, 
I  ni  Lougsdorfs  Notes,  802. 
1      In  an  action  brought  by  a  trustee  of  a 
charitable  trust  under  G.  C.,  {  10857,  to  con- 
strue the  trust,  and  the  common  pleas  court 
holds  there  is  no  trust,  the  trustee  has  the 
.  right  to  iq>peal  to  the  circuit  court  in  the 
interest  of  the  oestai  que  trust:  Sunt  t 
Bdgerton,  0  0.  0.  C.  (N.S.)  868,  19  0.  C. 
D.  377. 

An  action  under  G.  G.,  1  10857  and  the  next 
following  section  is  appealable:  Swing  t. 
Toumtmd,  24  0.  S.  1,  III  Lougsdorfs  Notes, 

156, 

A  guardian  may  bring  a  suit  under  O.  C., 
1  10857,  to  obtain  the  instruction  of  the 
court  as  to  whether  a  claim  made  upon  the 
ward's  esUte  is  1^:  Wing  T.  Sibhert,  7  O. 
N.  P.  124,  8  O.  D.  (N.P.)  66,  20  O.  C.  G. 
404,  11  O.  C.  D.  190. 

The  proceedings  authorized  by  G.  C., 
1110858,  10864  and  10855,  do  not  exclude 
the  eucntor  from  bringing  an  action,  O.  O., 
1 10858,  asking  a  ctmstruction  of  the  will, 
iuToMng  the  determination  of  the  rights 
of  the  l^tees;  Davix  v.  Hutchings,  15  0. 
0.  G.  174,  8  O.  C.  D.  52  [reversed,  on  other 
grounds,  Davia  v.  Davis,  62  O.  8.  411,  IV 
Longsdorfs  Notes,  8371. 

Before  G.  C.,  I  10857  was  passed  it  was 
held  that  where  no  trust  was  involved,  and 
no  advice  or  guidance  to  an  executor  or 
other  trustee  was  required,  parties  claiming 
under  or  gainst  a  will  can  not  maintain  an 
action  for  the  mere  purpose  of  obtaining  the 
court's  opinion  as  to  its  meaning  or  legal 
effect:  Botoen  v.  Bowen,  38  O.  S.  426,  III 
Longsdorf's  Notes,  980;  Gorry  v.  Fleming, 
29  O.  S.  147,  III  Longsdorfs  Notes,  461. 

XXV.    PERSONAL  LIABILITY, 
A.  CONTBACTB. 

1.   Of  BcBecutor. 

An  executor  continuing  a  business  under  a 
will  is  personally  liable  for  its  debts  thereby 
contracted  with  a  right  to  indemnity  out 
of  the  property;  and  from  this  springs  an 
equity  in  the  trade  creditors  to  resort  pri- 
marily to  the  property  if  the  executor  is 
insolvent,  but  the  petition  must  aver  there 
is  such  a  fund  to  be  reached  else  dennirrOT 
lies:  Railway  v.  Schmidt,  8  0.  C.  C  866. 
4  O.  O.  D.  535. 

Executors  and  administrators  ai«  person- 
ally liaUe  for  the  services  of  attomcji  on- 
plc^-ed  by  them,  but  their  contracts  therefor 
do  not  bind  the  estate,  although  the  services 
are  rendered  for  the  benefit  of  the  esUte, 
and  are  such  as  the  executor  or  administra- 
tor may  properly  pay  for,  and  receive  credit 
for  the  expenditures  in  the  settlement  of 
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Mb  accoimta:  Thomaa  v.  Moore,  62  O.  S. 
200,  IV  LongBdorf 8  Notes,  669. 

An  adminiBtrator's  purchase  on  credit  of 
the  equi^  of  redonption  in  diattele  mort- 
gaged to  the  decedent  is  bc^nd  his  powers, 
and  his  prondw  as  administrator  to  pay  does 
not  bind  tbe  estate,  but  binds  him  personally: 
WMt  T.  Dean,  16  0.  a  C.  201,  8  O.  a  D. 
797. 

The  executor  selling  assets  to  the  widow 
on  her  unsecured  note  is  liable  for  their  ap- 
praised value,  though  he  receives  them  back 
to  Bdl  and  can  not  realise  the  price:  Cox 
T.  John,  32  O.  S.  532,  in  Longsdorfs  Notes. 
640. 

An  executor  giving  an  error  bond  is  not 
relicvable  in  chancery  from  the  personal  lia- 
bility thus  resulting  from  his  own  act,  though 
the  estate  is  solvent:  Leslie  v.  Willey,  W. 
146,  I  Loi^sdorfs  Notes,  14. 

A  contract  by  an  administratrix  to  pay  a 
contingent  fee  to  a  law  firm  out  of  the  pro- 
ceeds of  an  action  for  death  by  negligence 
binds  her  personally  though  made  by  her  aa 
administratrix.  She  is  a  beneficiary,  and 
absolute  control  of  the  Fund  is  not  neces- 
sary to  the  validity  of  the  contract,  but  she 
is  not  bound  as  administratrix:  Oonnell  v. 
Brumiaeh,  18  0.  C.  C.  602,  10  O.  0.  D.  149 
[affirming  Eurd  v.  Railway,  4  O.  N.  P.  404, 
6  O.  D.  (N.P.)  649]. 

Where  an  administrator  entered  into  a 
contract  with  an  attorney  to  prosecute  a 
claim  against  a  railway  company  for  his 
decedent's  death  for  a  certain  percentage  of 
the  amount  recovered,  in  which  contract  noth- 
ing was  said  aa  to  the  nature  of  the  lia- 
bility, whether  personal  or  aa  representative 
of  tiie  estate,  and  the  administrator  subse- 
qumtly  compromised  with  the  railway  com- 
pany, he  is  personally  liable  to  the  attorney 
for  the  stipulated  compensation:  Armatronff 
T.  SiddaU,  12  0.  C.  D.  627, 

An  administrator  is  liable  personally  for 
a  eonb'act  made  by  him  in  relation  to  the 
eBtate  emnmitted  to  his  charge,  at  least  to 
the  extent  of  the  assets  which  he  receives 
from  the  estate.  To  be  relieved  of  snch  per- 
sonal liabilify  an  express  c<mtract  that  the 
piirfy  shall  lode  to  the  estate  only  is  neees- 
sary.  The  fact  that  nothing  was  said  abont 
the  administrators  paying  anything  person- 
ally is  not  sufficimt  to  relieve  him  or  ohai^ 
the  estate:  Armetrong  v.  SiddaU,  12  O.  0. 
D.  627. 

Where  the  holder  of  two  deerees  for  the 
sole  of  mor^aged  premises  of  a  deoeased, 
and  the  uraeutor  agreed  that  the  latter 
might  sell  the  mortgaged  lands,  he  promis- 
ing to  pay  the  deerees  in  full  out  of  the 
pnceedi^  bat  the  executor  paid  nothing  on 
the  decrees  a&d  distributed  the  estate  to 
othcn,  the  exeentor  beeama  personally  Ua^ 


ble  to  the  holder  of  said  decreee.  His  con- 
duct was  a  fraud,  and  the  statute  of  limita- 
tions could  not  begin  to  run  in  his  favor 
until  said  creditor  had  notice  of  the  act: 
Bank  v.  Mclntire,  40  0.  S.  628,  IV  Longs- 
dorfs Notes,  41. 

Where  a  testator  in  .his  will  provided  for 
the  ereetifm  of  a  family  vault  and  that  a 
speeifle  sum  should  1>e  used  for  that  pnrpos^ 
and  further  provided  "that  the  sum  of  $600 
shall  be  set  aside  and  invested  in  good  farm 
mortgages,  etCj  and  the  income  held  as  a 
perp^nal  fund  for  the  care  of  each  vault 
after  tiie  same  is  erected,"  it  was  held,  tiiat 
the  executor  can  not,  even  by  etmsrat  of  all 
persona  having  an  interest  in  the  estate  of 
the  decedent,  use  said  sum  in  the  oeotion  oi 
the  vault,  and  if  it  is  so  used  the  executor 
is  chargeable  therewith  and  must  acoonnt 
therefor  as  provided  in  said  will:  Jones  Y. 
Creamer,  13  0.  C.  C.  (N.S.)  685,  22  O.  0. 
D.  223. 

Where  executors  are  given  power  to  loan 
money  upon  mortgage  for  a  specified  time, 
they  have  a  discretion  to  loan  it  for  less 
periods  than  the  whole  time  named,  to  re- 
loan,  and  to  change  the  mortgage  securities. 
If  they  take  insufficient  security,  but  lata: 
procure  the  borrower  to  furnish  other  secu- 
rity deemed  by  them  to  be  sufficient  and  such 
as  they  would  have  been  justified  in  taking 
in  the  first  place,  they  are  not  liable  for  loss 
happening  through  unforseen  defects  in  the 
latter  security:  Miller  v.  Proctor,  20  0.  8. 
442,  II  Longsdorrs  Notes,  1009. 

Where  a  widow  elected  to  take  under  a 
will  and  qualified  and  acted  as  executrix,  it 
was  held  that  she  did  not  become  personally 
liable  for  the  debts,  beyond  the  assets  which 
came  to  her  hands  applicable,  in  the  exercise 
of  tlie  discretion  vested  in  her,  to  their  pay- 
ment: Watta  V.  Watts,  38  O.  8.  480,  HI 
Longsdorfs  Notes,  987. 

The  personal  representative  of  -an  executor 
who  died  in  office,  before  an  account  was 
due  or  filed  in  reference  to  the  trust,  is  not 
liable,  under  G.  C,  {  10634,  to  the  adminis- 
trator de  ionis  non  of  the  testator  in  an 
action  brought  against  him  alone  as 
such  personal  representative,  to  recover  for 
unadministered  assets  of  such  testator,  where 
none  of  such  assets  came  into  the  possession 
or  under  the  control  of  such  personal  repre- 
sentative: Jonee  v.  Willis,  06  O.  8.  114,  IV 
Longsdorfs  Notes,  000. 

Recovery  personally  ag^nst  one  sued  in  a 
represeutative  capacity  can  not  be  had  if 
the  averments  s^»w  recovery  is  sought  in 
the  latter  capacity  and  the  eonrt  has  refused 
to  allow  amendment.  As  where  executors 
having  contracted  to  sdl  real  estate  under  a 
power,  and  refused  to  do  bo,  and  a  recovery 
against  the  estate  Ib  sought  if  the  contract 
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is  void  against  the  estate  an  amendment  to 
charge  thdm  personally  is  properly  refused: 
Fleischman  v.  ahoemaker,  2  O.  C.  C.  1S2,  1 
O.  G.  D.  416. 

An  administrator  of  the  assignee  of  a 
perpetnal  leasehold  is  not  penonally  liable 
for  rents  and  taxes  to  the  owner  of  the  fee 
covenanted  in  the  lease :  OauaoH  t.  Jfoor- 
man,  17  O.  C.  C.  618,  0  O.  C.  D.  896,  6  0. 
N.  P.  254. 

An  administratrix  having  a  claim  for 
wrongful  death  of  her  husband  agreed  to  pay 
an  attorney  one  third  of  the  amount  he  should 
recover,  she  being  the  chief  beneficiary  of 
the  suit,  and  he  retained  that  amount  and 
she  now  claims  it  is  excessive.  It  was  held 
that  her  contract  was  in  her  capacity  of 
beneficiary,  and  masquerading  as  trustee  in 
name  only,  will  not  be  allowed  to  defeat  a 
charge  on  the  fund  for  just  compensation: 
Merrell  v.  McMaJion,  6  O.  N.  P.  77.  7  0.  D. 
(N.P.)  136  [reversing,  sub  nomine,  ilo- 
Makon  V.  Merrill,  8  O.  D.  (N.P.)  583,  37 
Bull.  21]. 

Where  an  administrator  sells  at  judicial 
sale  land  to  which  his  intestate  had  no  title, 
and  the  purchaser  is  ignorant  as  to  the  facts 
r^^rding  the  title,  an  action  by  the  pur- 
chaser will  lie  against  the  administrator  in 
bis  individual  capacity  for  the  amount  paid 
for  the  land,  and  in  such  a  case  the  ad- 
ministrator can  not,  in  bis  individual  capaci- 
ty, escape  liability  by  virtue  of  the  doc- 
trine of  caveat  emptor:  Finher  v.  Fisher,  15 
O.  C.  C.  (N.S.)  273,  23  0.  C.  D.  625  taffirmed, 
without  opinion.  Fisher  Y.  Fisher,  86  0.  8. 
365], 

Where  lands'  are  sold  by  an  executor  at 
private  sale  for  their  full  value,  such  ex- 
ecutor must  account  for  the  total  unount 
of  the  purchase  price  received  by  him,  if 
necessary  for  the  payment  of  debts.  If  sold 
for  less  than  the  full  value  he  must  never- 
theless account  for  the  full  value  thereof: 
Black  v.  White,  87  0.  S.  413. 

Where  the  sole  devisee  of  lands  is  ap- 
pointed executor  of  the  will  of  the  testator 
and  sells  such  lands  in  his  individual  capa- 
city as  devisee,  the  proceeds  of  such  sale  come 
into  his  hands  as  executor  and  where  the 
personal  estate  is  insufficient  to  pay  the 
debts  of  the  testator  he  must  apply  the  pro- 
ceeds of  the  sale  of  such  lands  to  the  pay- 
ment thereof:  Black  v.  White,  87  O.  S,  413. 

Where  an  executor  under  full  power  of 
sale  in  the  will  in  bad  faith  sells  for  a 
manifestly  inadequate  price  he  is  chargeable 
with  the  loss;  and  the  probate  court  on  ex- 
ceptions to  his  account  has  power  to  so 
charge  him;  Brown  v.  Reed,  66  O.  S.  264, 
IV  Longsdorfs  Not»,  689  [aiBrmii^  Reed  t. 
Brovm,  10  0.  C.  C.  44,  6  O.  C.  D.  16]. 


2.   Of  Decedmk 

A  widow,  who  is  executor  of  ber  husband's 
estate,  takes  all  of  his  property,  and  agrees 
to  assume  to  carry  out  all  the  otmtracts  made 
by  the  husband,  is  personally  liable  on  aueh 
a  contract:  Stewart  v.  Dtterr,  20  O.  C.  G. 
605,  11  0.  C.  D.  310. 

Promissory  notes,  payable  to  a  debtor  aa 
trustee,  and  belonging  to  him  as  executor 
and  trustee  of  an  estate  and  of  which  dis- 
tribution is  not  yet  ordered,  are  not  subject 
to  attachment  on  a  claim  against  him  per- 
sonally, although  he  is  one  of  several  de- 
visees of  the  estate  and  on  division  of  the 
whole  it  appears  that  his  share  of  the  whole 
would  be  greater  than  the  amount  of  the 
notes  garnisbeed:  Tarnish  Co.  v.  Joy,  8  O. 
C.  C.  157,  4  O.  C.  D.  323. 

If  joint  promissory  notes  made  by  the  de- 
cedent and  the  one  who  became  his  adminis- 
trator are  paid  by  the  latter  out  of  the  es- 
tate, his  account  must  be  surcharged  with 
bis  share,  since  G.  C.,  H  10733  and  11268, 
do  not  exempt  him  from  liability;  Jn  re 
J,mes,  57  Bull.  122. 

If  the  chief  contractor  dies  and  bis  ad- 
ministrator completes  the  contract,  the  or- 
iginal  liabilities  attach  to  the  later  work, 
and  a  subcontractor  who  did  work  for  the 
decedent  can  reach  money  due  on  account  of 
the  later  work  as  being  all  done  under  Uie 
same  contract:  H  or  ton  v.  Cwlisle,  13  Deo. 
Bep.  113,  2  D.  184. 

B.    TOBTS  OF  EXECUTOB. 

The  estate  can  not  be  made  liable  by  the 
executor's  false  and  fraudulent  representa- 
tions. A  buyer's  only  recourse  is  against 
tne  executor  personally  or  by  rescinding;  he 
can  not  urge  it  even  by  counterclaim:  West- 
fall  V.  Dtmgan,  14  O.  8.  276,  II  Longsdorfs 
Notes,  653;  Dunlap  v.  Robinson,  12  O.  S. 
530,  II  Longsdorfs  Notes,  581. 

New  liabilities  can  not  be  created  by  an 
executor.  Thus,  where  an  executor  managing 
an  estate  in  which  there  is  an  elevator,  by 
negligence  of  his  employes  injures  a  passen- 
ger, he  is  not  liable  as  executor,  but  can  be 
sued  personally  only:  Deschltr  V.  Franlilm, 
20  O.  C.  C.  56,  11  O.  C.  D.  188. 

Joint  executors  are  liable  for  each  others 
devastavit,  if  there  has  been  a  joint  posses- 
sion of  assets,  and  if  one  has  yielded  pos- 
session to  the  other  and  dies  before  devoB- 
tavit  his  executor  and  the  survivor  are 
jointly  liable:  Bck^t  T.  Uyers,  46  O.  S.  626, 
IV  Longsdorfs  Notes,  206. 

C.   Leases  op  Decedent. 

If  executor  enters  into  possession  of  land 
leased  by  the  testator  and  receives  the  profit^ 
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lie  becomes  personally  liable  to  the  lessor 
for  accraing  rents  to  ibe  extent  of  tfae  profits 
of  tfae  land  during  Bueh  occupancy:  Becker 
V.  Walworth,  46  O.  8.  160,  IV  Longsdorfs 
Notes.  267. 

A  perpetual  lease  is  not  an  asset,  and  hence 
the  administrator  is  not  liable  for  the  rents 
— ^the  dowress  and  heir  are  alone  liable — if 
the  administrator  occupied^  and  eontinued  the 
business  (a  hotel)  therein,  be  is  only  their 
agent  or  tenant:  Oauten  r.  Moorman,  17  O. 
C.  C  618,  9  0.  C.  D.  396  [affirming  Gauam 
T.  Moorman,  6  O.  N.  P.  254,  6  O.  D.  (N.P.) 
£87]. 


J},  Patuent  Out  or  Obdxs  or  Puobitt. 
1.  Debts. 

An  administrator,  who,  having  knowledge 
of  a  claim,  and  having  funds  in  his  bands, 
pays  all  other  claims  in  full  and  thereby  ex- 
hausts the  funds  in  his  hands,  is  liable  per- 
sonally to  the  remaining  creditor  for  the  full 
amount  of  his  claim  so  unpaid:  In  re  "Wake- 
field,  7  O.  N.  P.  562,  5  O.  D.  (N.P.)  395. 

If  the  administrator  pay  out  all  the  per- 
sonal estate  to  one  creditor,  where  the  estate 
is  solvent,  by  selling  the  realty,  and  does  not 
apply  for  such  sale,  it  is  a  devattavit:  Ab- 
bott T.  Cole,  5  O.  86,  1  Longsdorfs  Notes, 
240. 

After  two  decrees  of  foreclosure  and  sale 
the  mortgagor  died,  giving  his  executor  by 
bis  will  power  to  sell  real  estate.  The  holder 
of  the  decrees  agreed  that  the  executor  could 
sell  under  the  power,  he  promising  to  pay 
the  decrees  out  of  the  proceeds.  The  ex- 
ecutor used  the  whole  proceeds  in  paying 
other  claims,  and  the  holder  sued  the  ex- 
ecutor. It  was  held  that  (1)  the  promise 
was  an  allowance  of  the  claim;  (2)  the 
bolder  had  a  specific  interest  in  the  proceeds, 
and  when  theee  were  applied  to  other  debts 
he  had  a  like  interest  in  the  other  assets;  (3) 
the  executor,  having  paid  out  all  funds,  is 
personally  liable,  and  limitations  did  not 
begin  to  run  until  the  creditor  had  notice 
ot  the  act  (and  the  burden  of  proving  the 
bar  is  on  the  party  setting  it  up) :  Bank  v. 
Molntire,  40  O.  S.  628,  IV  Longsdorfs  Notes, 
41. 

Death  rerokes  an  agency  to  receive  money 
and  pay  It  over  to  another,  and  administra- 
tors making  collections  and  disbursing  in 
accordance  with  the  agency,  are  liable : 
Jokneon  T.  Joknton,  W.  504,  I  Longsdorfs 
Notes,  46. 

An  administrator  with  notice  of  a  valid 
claim,  but  paying  out  the  whole  estate  on 
other  claims,  is  liable  personally  not  only 
for  its  share,  but  for  the  full  amount:  In  re 
Wakefield,  OodMl,  6. 


An  executor  is  protected  by  an  order  of 
the  probate  court  compelling  him  to  make 
payment  to  certain  distributees:  Jaokman 
V.  Waaignary,  66  Bull.  1. 

The  determination  as  to  who  shall  par- 
ticipate in  the  estate  of  a  decedent  must  be 
made  by  the  executor  or  administrator  on 
his  own  responsibility  and  without  the  pro- 
tection of  an  order  of  court:  Skardon  v. 
Robinson,  6  O.  L.  R.  412,  55  Bull  373. 

If  the  amount  recovered  by  tat  administra- 
tor for  the  death  of  the  decedent  is  paid  by 
him  to  some  of  the  beneficiaries  to  the  ex- 
clusion of  the  others,  such  recovery  is  a  bar 
to  a  subsequent  action  by  the  excluded  bene- 
ficiary against  the  wrongdoer.  The  remedy 
of  the  beneficiary  is  against  the  administrar 
tor:  Pritz  v.  Railtcay,  12  0.  N.  P.  (N.S.) 
481,  22  O.  D.  (N.P.)  570. 

An  executor  can  not  by  agreement  divert 
;  trust  funds  and  he  is  personally  liable  to 
account  therefor:  Jonea  v.  Creamer,  13  0.  C. 
C.  (N.8.)  685,  22  O.  C.  D.  223. 

£.  In  Otbeb  Cases. 

Omission  in  judgment  of  the  words  "that 
it  shall  be  levied  on  goods  and  chattels  of 
decedent,"  does  not  render  the  administrator 
personally  liable:  Kemper  v.  Building  cfi 
Loan  Co.,  6  O.  N.  P.  (N.S.)  403,  18  O.  D. 
(N.P.)  484. 

An  administrator  of  a  nonresident  ap- 
pointed on  the  personalty  here  and  distrib- 
uting it  according  to  our  law  instead  of  the 
foreign  law  is  liable  to  the  proper  distribu- 
tees, though  his  final  account  was  approved 
by  our  probate  court:  Swearingen  v,  Morrie, 
14  O.  S.  424,  II  Longsdorfs  Notes,  671. 

A  person  paying  a  judgment  got  against 
him  by  an  administrator,  which  is  afterward 
reversed,  can  hold  the  administrator  per- 
sonally to  repay  if  the  money  is  still  in  his 
hands  and  not  charged  to  him  by  the  proper 
court,  and  such  payments  are  not  voltmtary: 
Gillmore  v.  Meeker,  2  Dec.  Rep.  63,  1  W.  L. 
M.  276. 

XXVI.    ACTIONS  BY  OR  AGAINST 

EXECUTOR. 

A.   Natdbe  07  Action. 

1.  Attachment. 

Distributee's  share  is  not  subject  to  at- 
tachment before  an  order  of  distribntira : 
Orlopp  T.  Sohueller,  72  O.  S.  41,  IV  Ltoga* 
dorf  s  Notes,  987  [reversing  Orlopp  r.  Sohuel- 
ler, 4  O.  0.  0.  (N.8.)  611,  16  O.  0.  D.  127; 
oontra,  Sampsell  t.  Sampa^l,  17  O.  O.  O. 
466,  0  O.  C.  D.  610]. 
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A  DOnreBident  executor  can  be  sued  by  at- 
tachment of  assets  and  constructive  aervioe: 
Wire  Co.  v.  Meyera,  11  0.  N.  P.  (N£.) 
652,  22  O.  D.  (N.P.)  733. 

PromiaBOry  notes,  payable  to  a  debtor  as 
tniBtee,  and  belonging  to  him  as  executor 
and  trustee  of  an  estate,  and  of  which  distri- 
bution is  not  yet  ordered,  are  not  subject  to 
attachment  on  a  claim  against  bim  person- 
ally, although  he  is  one  of  several  devisees  of 
the  estate,  and  on  division  of  the  whole  it 
appears  that  his  share  of  the  whole  would 
be  greater  than  the  amount  of  the  notes 
gamiaheed:  Varnish  Co,  v.  Joy,  8  O.  C.  C. 
167,  4  0.  C.  D.  343. 

An  administrator  to  whom  the  court  issues 
a  special  order  to  inventory  and  wind  up  a 
business  becomes,  in  fulfilling  such  special 
duty,  an  officer  of  the  court,  and  the  sheriff, 
in  taking  the  property  from  him  under  a 
'  writ  of  attachment,  is  guilty  of  technical 
contempt  under  6.  C,  S  12137,  as  a  rescue 
of  property  in  custody  of  an  officer:  In  re 
8«]/mour,  3  O.  N.  P.  81,  4  O.  D.  (THJP.)  4S0. 
See  also  Contempt. 

2.   Wrongful  Death  and  Personal  Injuries. 

Reoovery  under  O.  G.»  If  10770,  10772  and 
10773,  for  wrongful  death  of  decedent  does 
not  Imt  a  recovery  by  the  administrator  on 
an  action  for  injuries  as  is  provided  for  by 
G.  C,  8  11397:  Railway  v.  Van  Alatine,  77 
O.  S.  395,  IV  Longsdorf's  Notes,  1034. 

G.  C,  i  11397,  gives  to  the  personal  rep- 
resentative of  a  deceased  person  the  right  to 
prosecute  an  action  for  injuries  to  a  person 
b^an  by  such  deceased  to  recover  in  the 
interest  of  the  estate  such  damages  as  were 
suffered  by  the  deceased  because  of  the  wrong- 
ful acts  of  another,  even  though  the  death 
was  the  direct  consequence  of  the  injuries 
inflicted:  Railtoay  v.  Van  Alstine,  77  O.  S. 

395,  IV  Longsdorf's  Notes,  1034. 

O,  C,  fiS  10770,  10772  and  10773,  give  an 
independent  right  of  action  for  the  benefit  of 
the  persons  named  in  G.  C,  8$  10772  and 
10773,  where  death  has  resulted  from  the 
injuries,  to  recover  for  such  pecuniary  loss 
as  they  have  sustained  by  the  decease  of  the 
injured  person,  such  right  being  subject  to 
the  condition  that  the  act,  neglect  or  de- 
fault, is  such  as  would  have  entitled  such 
person  to  maintain  an  action  and  recover 
damages  in  respect  thereof  if  death  had  not 
ensued:  Railway  Go.  v.  Van  Alstine,  77  0.  S. 

396,  IV  Longsdorf's  Notes,  1034. 

The  laws  of  Indiana  govern  in  an  action 
in  the  federal  court  in  Ohio  a^inst  a  rail- 
road company  for  death  by  reason  of  the 
company's  n^Iigence  occurring  in  Indiana: 
RaUroad  Co.  v.  Thiebaud,  114  Fed.  018,  62 
0.  C.  A.  638,  12  O.  F.  D.  264. 


Where  the  death  of  a  person  ranployed  in 
a  mine  is  occasioned  by  acts  of  n^ligenoe 
on  the  part  of  his  employer  which  are  not 
"willful,"  but  are  such  as  would  have  en- 
titled the  injured  person  to  recover  tf  he  had 
lived,  an  action  to  recover  damages  for  such 
wrongful  deatii  may  be  maintained  by  the 
administratrix  under  the  provisions  of  G.  C, 
88  10770,  et  aeq.,  as  amended  101  t.  108: 
Rankine  v.  Goal  Co.,  16  0.  C.  O.  (NJ3.)  17, 
23  O.  C.  D.  349  [affirmed,  without  opinicni. 
Coal  Co.  V.  Rankine,  88  0.  S.  — ]. 

3.  OamishmeKt. 

An  executor  or  pdministrator  may  be  gar- 
nisheed  by  a  creditor  of  a  legatee  and  any- 
thing coming  to  him  thereon  on  final  settle- 
ment will  be  bound.  O.  C,  8  11820  is  broad 
enough  to  cover  such  officer:  Bampsett  r. 
Sampsell,  17  O.  0.  C.  466,  0  0.  C.  D.  610. 

Garnishment  proceedings  may  be  instituted 
against  legacies  in  such  caaes  where  it  ap- 
pears upon  the  filing  ot  the  final  aeeount  that 
the  oontingen(7  of  lack  of  funds  to  the 
legacy  or  a  part  thereof  to  the  defendant  is 
not  likefy  to  arise:  Orlopp  v.  ^ohueller,  4  0. 
C.  a  (N.S.)  fill,  16  0.  C.  D.  127  [modified, 
Orlopp  T.  B<Ati«Uer,  72  0.  S.  41,  IV  Longs- 
dorf's Notes,  087]. 

Money  dne  from  an  executor  can  not  be 
garnisheed  before  an  order  of  distribution  is 
made.  There  is  no  indebtedness  between  the 
administrator  and  the  defendant  until  after 
the  order  of  distribution  is  made:  Bently  T. 
8trather»,  8  Dec  Rep.  44,  6  Bull.  288. 

The  executor  or  administrator  of  the 
estate  of  a  decedent  can  not  be  held  as 
garnishee  before  the  filing  of  a  final  account 
in  an  action  brought  by  a  creditor  of  a 
creditor  of  the  estate:  In  r«  Seller,  14  O. 
K.  P.  (N.8.)  604,  68  Bull.  446. 

4.   To  Reoovmr  Aateta. 

G.  C,  S  10634  does  not  confer  upon  an  ad- 
ministrator de  bonis  nan  the  right  to  sue  the 
administrator  of  his  predecessor  when  the 
predecessor  died  in  office:  Herckelrath  T.  Von 
Nes,  1  0.  D.  (N.P.)  263,  31  Bull  36. 

The  personal  representative  of  an  executor 
who  died  in  office,  before  an  account  was  due 
or  filed  in  reference  to  the  trust,  is  not  liable 
under  G.  C,  8  10634,  to  the  administrator 
de  bonis  nan  of  the  testator  in  an  action 
brought  against  him  alone  as  such  personal 
representative,  to  recover  for  unadministered 
assets  of  the  estate  of  such  testator,  where 
none  of  such  assets  came  into  the  possession 
or  under  the  control  of  such  personal  repre- 
sentative: Jones  v.  Willis,  66  0.  8.  114,  IV 
Lon^dorf's  Notes.  BOOj  Jones  V.  WilUs,  72 
0.  8.  189.  IV  LongsdorPs  Notea,  080. 
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Where  an  administrator  dies  in  office^  the 
mdministrator  de  bonis  non  ma;  sue  only  for 
asseta  in  specie.  If  the  specifle  goods  have 
been  converted  by  the  original  administrator, 
representatiTea  or  creditors  could  maintain 
an  action  for  the  eonveraion,  but  such  action 
eoald  not  be  maintained  by  the  administrator 
de  bonw  non:  In  re  Serokelratht  7  O.  N.  P. 
G37,  1  O.  D.  (NJ.)  909,  ^  0.  D.  (NJ*.)  66S, 
33  Boll.  49. 

A  guardian's  agreement  with  tiie  adminis- 
trator in  order  to  prevent  his  selling  the 
homeBtead  to  pay  debts  that  he  will  sell  land 
of  the  ward  in  another  state  and  pay  the 
proceeds  to  the  administrator  is  valid,  and 
the  administrator  can  maintain  an  action 
against  the  guardian  for  the  proceeds:  Brad- 
ttreet  t.  BJumk,  8  Dee.  Rep.  57.  5  BnlL  362. 
See  also  Ouudzan  akd  Waed. 

A  beqacrt  <A  an  annnify  to  A,  in  tmst  for 
hia  wife  and  family  during  A's  life,  nay  be 
sued  upon  by  A^  administrate  on  A's  death, 
DO  other  tnutce  having  been  appointed:  Ctn* 
eiimaU  T.  BtrobHdge,  7  O.  N.  P.  6S2,  9  0.  D. 
(NJ.)  662.  See  also  Paktixb. 

If  a  debtor  who  resides  In  Ohio  promises 
to  pay  to  tite  administrator  of  a  fordgn  ored- 
itor»  who  was  appointed  at  the  domlelle  of 
each  deceased  creditor  without  notice  that 
an  administrator  has  also  been  appointed  in 
Ohio,  and  such  debtor  pays  after  notice  of 
the  appointment  of  the  Ohio  administrator, 
■ach  dd!>tor  is  not  liable  to  a  subsequent  ac- 
tion by  the  Ohio  administrator:  Crawford  v. 
Mittionarjt  Society,  10  O.  N.  P.  (N.8.)  676. 

6.   In  Nature  of  Creditor'e  Bill. 

An  action,  in  the  nature  of  a  creditor's  bill, 
may  be  brought  against  the  administrator 
to  subject  assets  to  the  payment  of  money, 
ordered  paid  by  the  probate  court  upon  the 
settlement  of  the  administrator's  accounts: 
Warner  y.  York,  1  0.  O.  C.  (N.S.)  73,  15 
O.  C.  D.  310  [afKrmed,  without  opinion,  York 
T.  Warner,  75  O.  S.  696]. 

Whether  a  creditor  can  maint^n  a  suit 
to  compel  pajrment  of  purchase  money  to  the 
estate  on  a  collusiTe  sale  by  the  administra- 
tor or  to  rescind  sncb  sate  was  raised  but  not 
decided  in  Baker  v.  Lambkin,  11  O.  C.  C.  103, 
5  O.  0.  D.  64. 

On  creditor's  bill  against  an  executor  to 
mbjeet  the  interest  of  a  legatee  or  distributee 
flie  ezeimtor  may  require  one  who  claims  the 
legai^  or  share  by  assignment  to  interplead, 
and  Uie  common  pleas  has  jurisdiction:  Bank 
T.  Beebe,  02  0.  8.  41,  IV  Longsdorfs  Notes, 
823.   See  also  Iktebplk&dib. 

An  equity  suit — as  a  creditor's  bill — lies 
to  reach  an  heir's  interest  in  an  executor's 
haiidsi  for  this  eoort  can  mould  its  decrees 
•0  as  not  to  interfere  with  the  exclusive  juris- 


diction of  the  probate  court:  Bottoell  T.  Ball, 
6  O.  N.  P.  497,  8  O.  D.  (N.P.)  690.  See 
also  Cbiditqb'b  Bui.. 

6.   OoneeaZmenf  or  Bmhemtement  of  Eetate. 

The  provisions  of  Q.  C,  {{  10676-10681,  do 
not  authorize  proceedings  by  a  creditor,  de* 
visee,  l^atee,  heir,  or  other  person  inter- 
ested in  tiie  estate  against  the  executor  or 
administrator  for  concealing,  embezzling  or 
conveying  away  assets  of  the  estate:  Meineer 
T.  Bevington,  42  0.  S.  326,  IV  Longsdorfs 
Notes,  115. 

A  proceeding  to  recover  concealed  assets 
and  for  the  removal  of  an  administrator  can 
be  joined:  Harris  T.  Weatervelt,  16  O.  a  0. 
534,  8  O.  a  D.  367. 

Where  a  stepfather  receives  money  of  his 
stepchildren  innocently  and  mingles  it  with 
his  own  nnder  the  impres^ou  that  his  prom- 
ise to  support  the  clUldren  was  a  wUd  con- 
sideration therefor,  a  econplaint  filed  by 
them  in  the  probate  court  after  attaining 
their  majority,  charging  under  O.  C,  {  10673, 
that  the  fund  had  been  concealed,  embezzled 
or  conveyed  away  by  their  stepfather,  does 
not  give  jurisdiction  to  that  court  or  to  the 
common  pleas  on  appeal  to  render  judgment 
against  the  stepfather  for  the  amount  in- 
volved: In  re  Ledig,  9  0.  N.  P.  (N.8.)  169. 
21  O.  D.  (N.P.)  713. 

Q.  C,  H  10673-10681,  do  not  apply  to  those 
who  merely  assist  or  connive  at  others  tak- 
ing assets:  In  re  Battler,  10  Dec.  Rep.  440, 
21  BuU  161,  Goebel,  183. 

7.  Aeeoitnting, 

A  surviving  executor  may  file  a  bill  for  an 
account  against  the  administrator  of  his  de- 
ceased coexecutor,  for  their  relation  is  that  " 
of  joint  tenants:  Stiver  v.  Stiver,  8  O.  217, 
I  Longsdorfs  Notes,  426. 

A  deceased  executor  having  given  no  bond 
and  having  died  before  an  account  was  due 
or  filed,  it  became  the  duty  of  his  administra- 
tor to  provide  for  the  satisfaction  of  the 
amount  charged  against  his  estate  by  the 
probate  court,  and  on  his  failure  to  act,  it 
appearing  that  all  the  testator's  d^ts  have 
been  paid,  the  l^tees  may  maintain  an 
action  against  the  estate  of  the  deceased  ex- 
ecutor for  an  account  and  to  recover  the 
amounts  due  under  the  will:  Jonee  v.  WilUa, 
72  0.  S.  189,  IV  Longsdorfs  Notes,  980  [dis- 
tinguishing Tracy  v.  Card,  2  O.  S.  431,  I 
Longsdorfs  Notes,  1069;  Curtia  v.  Lynch,  19 
O.  S.  392,  n  Longsdorfs  Notes,  9S3;  Jonea 
T.  Wiltia,  66  O.  S.  114,  IV  Longsdorfs  Notes, 
900]. 

A  distributee  nugr  sustain  a  suit  in  equity 
against  an  executor  to  enfbroe  a  trust  In  his 
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fayor,  there  being  no  debts :  Taylor  v.  Suber. 
13  O.  B.  288,  II  Longsdorfs  Notes,  fl09. 

The  rule  that  an  adminiatrator  can  not  be 
sued  for  distribution  until  the  amount  ia 
liquidated,  applies  to  a  foreign  administra- 
tor. He  is  treated  the  same  as  a  domestic 
one:  Adama  T.  Adams,  7  O.  S.  83,  11  Longs- 
dorfs Notes,  273.   See  also  Conflict  of  Jd- 

BISDIOTION. 

For  accounts  of  executors  and  administra- 
tors, see  Accounts,  XXI,  herein. 

8.   To  Cancel  Be<xipt$. 

A  distributee  may  sue  an  administrator 
to  cancel  receipts  obtained  by  deceit,  on  the 
principle  of  quia  timet,  but  can  not  have  a 
recovery  of  the  distributive  share  if  there 
is  not  an  averment  of  settlement  of  the  es- 
tate and  a  balance  for  distribution:  Duhme 
V.  Mehner,  18  O.  a  C.  706,  6  O.  C.  D.  78. 

0.   For  Allowance  of  Claim. 

A  proceeding  commenced  by  an  executor 
or  an  administrator,  under  G.  C,  §  10728,  for 
the  allowance  of  a  claim  which  he  owns 
himself,  is  an  action  or  suit  in  his  behalf, 
and  so  far  as  that  proceeding  is  concerned, 
he  is  not  the  executor  of  the  estate:  In  re 
Ward,  21  0.  C.  C.  753,  12  0.  C.  D.  44. 

10.   Aeiion  of  Dehi. 

An  action  of  debt  on  simple  contract  lies 
against  executors  and  administrators:  Tupper 
T.  Tupper,  8  O.  387,  1  Longsdorfs  Notes,  181. 

11.  Jn  Aid  of  Bwecution. 

The  statutory  provisions  for  proceeding 
in  aid  of  execution  by  action  apply  to  an 
action  against  the  estate  of  a  decedent: 
Lauer  V.  Smith,  1  O.  C.  C.  (N.8.)  121,  14 
O.  G.  D.  47  [affirmed,  without  opinion,  Bmitit 
T.  Z/Ouer,  65  O.  S.  663]. 

12.   To  Enforce  Gift. 

Gifts  oausa  mortis  which  pass  into  the 
hands  of  the  administrator  must  be  enforced 
by  an  action  at  law:  Myer  T.  Shaney.  1  Dec. 
Rep.  98.  2  W.  L.  J.  183. 

18.    For  Benefit  of  Oreditora. 

An  executor  may  maintain  an  action  for 
benefit  of  creditors  if  the  personal  estate 
is  insufRcient  to  pay  the  debts  of  the  estate: 
Jonea  v.  Lehman,  16  O.  D.  (N.P.)  641. 

Where  an  executor  holds  the  joint  noto  of 
the  members  of  a  firm,  and  buys  their  busi- 
ness, having  the  means  to  pay  for  it,  but  by 
mutual  agreement  credits  the  price  on  the 
note,  no  mon^  passing,  is  not  on  that  ac- 


count illegal  or  in  fraud  of  creditors,  but  Is 
a  valid  sale,  especially  as  it  was  Uie  only 
way  to  obtain  any  payment  on  the  noto: 
Bank  v.  Wehrle,  IS  O.  0.  C.  535,  9  O.  C.  D. 
330  [affirmed,  without  opinion,  Bank  v. 
Wehrle,  61  0.  S.  654].   See  also  FBAcmuLEKT 

CONTIYANCXS. 

B.  JunsmoTioN. 

Under  the  provisions  of  G.  C,  $  11277,  ac- 
tions against  an  executor,  administrator, 
guardian,  or  trustee,  may  be  brought  either 
in  the  county  where  he  resides,  or  was  ap- 
pointed, or  in  which  personal  service  of  a 
summons  may  be  obtained  upon  him:  Oebom 
V.  lAdy,  61  0.  S.  90,  IV  Longsdorfs  Notes, 
531. 

A  creditor  can  not  transfer  the  settlement 
of  the  estato  from  the  probato  court  to  chan- 
cery: McDonald  V.  Aten,  1  0.  8.  293, 1  Longs- 
dorfs Notes,  081. 

But  a  creditor  may  invoke  the  aid  of 
chancery  to  recover  assets  and  put  them  in 
the  administrator's  hands  where  the  admin- 
istrator claims  than  as  his  own,  or  is  so 
situated  as  to  them  that  protection  against 
him  ia  necessary,  but  tlu  settlement  must 
then  he  left  to  the  probate  court:  McDonald 
T.  Aim,  1  O.  S.  293,  X  Longsdorfs  Notes,  981. 

Jurisdiction  is  conferred  on  the  probate 
court  under  G.  C,  1 10848,  in  a  suit  undo' 
such  section  to  oompel  distrUmtion,  and  such 
court  may  render  judgment  in  &Tor  of  a  par- 
son interested  in  final  distribution  as  credi- 
tor, legatee,  heir  or  other  distributee:  ifadb- 
man  t.  WaaigTUvry,  56  BuIL  1. 

The  probate  court  is  not  limited  to  fix- 
ing the  amount  due  each  heir:  Jackman  T. 
Wasignary,  56  Bull,  1. 

The  probato  court  has  no  jurisdiction  to 
compel  an  administrator  to  pay  a  specific 
debt  of  a  decedent  and  the  common  pleas 
court  does  not  acquire  such  jurisdiction  on 
appeal  from  an  order  so  mode:  Moorman  v. 
Miller,  48  Bull.  12. 

Where  a  stepfather  receives  money  of  his 
stepchildren  innocently  and  mingles  it  with 
his  own  under  the  impression  that  his  prom- 
ise to  support  the  children  was  a  valid  con- 
sideration therefor,  a  complaint  filed  by 
them  in  the  probate  court  after  attaining 
their  majority,  charging  under  G.  C,  S  10673, 
that  the  fund  had  been  concealed,  embezzled 
or  conv^ed  away  by  their  stepfather,  does 
not  ^ve  jurisdiction  to  that  court  or  to 
the  common  pleas  on  appeal  to  render  judg- 
ment  against  the  stepfather  for  the  amount 
involved:  In  re  Ledig,  9  O.  N.  P.  (N.S.)  169, 
21  O.  D.  (NJ.)  718. 

Probate  court  without  jurisdiction  to  de- 
termine to  whom  estate  shall  be  distributed, 
but  is  limited  to  amount  each  heir  is  to  re- 
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ceire:  Skardon  T.  Rohinttm,  8  O.  L.  R.  412, 
65  Bull.  373. 

Action  in  another  state  against  an  admin- 
istrator is  without  jurisdiction,  and  the  for- 
eign judgment  is  void.  He  can  only  be  sued 
in  the  county  where  he  wag  appointed  or 
resides  (G.  C,  S  11277) :  Cross  v.  Armstrong, 
44  0.  S.  613,  IV  Longsdorf's  Notes,  238. 

Action  by  a  foreign  executor,  to  recover 
oompeBration  and  damages  under  O.  C, 
1 11084,  for  land  wrongfully  held  a  rail- 
road company  may  be  brought  when  an  au- 
thenticated copy  of  the  will  and  probate 
thereof  has  been  duly  admitted  to  record  in 
the  county  in  which  the  real  estate  affected 
IB  located :  Trust  Co.  T.  Railroad,  6  O.  N.  P. 
(N.S.)  464. 

If  a  d^tor  who  reaidea  in  Ohio  promises 
to  pay  to  the  administrator  of  a  foreign 
creditor,  who  was  appointed  at  the  domieile 
of  such  deceased  creditor  without  notice  that 
an  administrator  has  also  been  appointed  la 
Ohio,  and  such  debtor  pays  after  notice  of 
the  appointmoit  of  the  Ohio  administrator, 
such  debtor  is  not  liable  to  a  subsequent  ac- 
tion by  the  Ohio  administrator:  Crawford  T. 
Missionary  Society,  10  O.  jSI.  P.  (N.S.)  676. 

Ohio  courts  may  have  jurisdiction  over  case 
of  wrongful  killing  of  an  employe  by  a  rail- 
way in  another  state  only  when  it  is  shown 
that  such  state  allows  the  enforcement  of 
the  statute  of  this  state  of  like  character. 
It  is  not  enough  to  show  merely  that  the 
courts  of  that  state  entertain  actions  to  re- 
cover for  wrongful  killing  in  another  state: 
Railtcay  v.  Fox,  64  O.  S.  133,  IV  Longsdorfe 
Notes,  868  [reversing  Railway  v.  Fox,  20  O. 
C.  C.  442,  11  0.  C.  D.  148]. 

No  action  can  be  maintained  in  the  courts 
of  this  state  upon  a  cause  of  action  for  wrong- 
ful death  occurring  in  another  state,  except 
where  the  person  wrongfully  kilied  was  a  citi- 
zen of  the  state  of  Ohio;  Railroad  Co.  T. 
Chambers^  73  O.  S.  16,  IV  Longsdorfi  Notes, 
908. 

An  administrator  appointed  in  this  state 
can  not  maintain  an  action  in  this  state, 
under  the  laws  of  the  state  of  Illinois,  au- 
thorizing the  personal  representative  of  a 
person  who  comes  to  his  death  by  the  wrong- 
ful act,  neglect  or  default  of  another,  to  main- 
tain an  action  against  such  other  for  dam- 
ages, for  the  benefit  of  the  widow  or  next 
of  kin  of  such  deceased  person:  Woodard  v. 
Railroad,  10  O.  S.  121,  II  Longsdorf's  Notes, 
416  [affirming  Woodward  v.  Railroad,  2  Dec. 
Rep.  32,  1  W.  Lv  M.  196]. 

Where  service  of  summons  upon  defend- 
ant railroad  company  was  defective,  and  later 
service  was  not  made  within  60  days,  and  not 
until  after  the  es^iration  of  two  years  in 
which  the  action  must  be  brought,  it  is  not 
saved  by  O.  C,  §11233,  and  the  court  is 


without  jurisdiction:  Railroad  T.  Collins,  II 
O.  C.  D.  334  [affirmed,  without  opinion,  Col- 
lins V.  Railroad,  63  O.  S.  577]. 

Where  the  injury  occurred  in  another  state, 
there  is  no  right  of  action  here  where  there 
is  none  in  that  state.  And  such  action  can 
only  be  brought  here  where,  by  the  laws  of 
the  other  state  such  actions  are  allowed  for 
injuries  sustained  in  Ohio.  In  Michigan, 
the  conductor  and  brakeman  are  fellow  serv- 
ants, and  therefore,  in  an  action  in  Ohio  for 
the  death  in  Michigan  of  the  latter,  caused 
by  the  former's  n^Iigence,  the  railroad  is 
not  liable:  Ott  v.  Railway,  18  O.  C.  0.  395, 
10  O.  0.  D.  85  [affirmed,  without  opinion, 
Ott  T.  RailuMty,  62  O.  S.  861]. 

It  is  in  violation  of  the  constitution  to 
permit  a  suit  for  damages  for  wrongful  deaiUi 
to  be  maintained  where  deceased  was  a  eiti- 
sen  of  Ohio,  while  denying  the  right  to  main- 
tain such  suit  where  tiie  deceased  was  not  a 
citizen  of  Ohio:  Ohamlers  t.  Hafluwy,  807 
U.  S.  142,  16  0.  V.  D.  142,  0  d.  L.  K.  498. 

Where  an  administrator  pays  out  money 
to  the  widow  and  heirs  for  thrir  support, 
without  order  of  court,  and  in  consequence 
has  to  obtain  an  order  to  sell  real  estate  to 
pay  a  debt  hitherto  unknown  to  him,  the 
court  will  not  help  the  heirs  to  compel  him 
to  pay  over  again:  Class  T.  Oreathouse,  20 
0.  603,  I  Longsdorf's  Notes,  922. 

G.  C.,  S  10678,  is  unconstitutional  in  so 
far  as  it  professes  to  authorize  a  judgment 
without  any  provision  for  trial  by  jury,  or 
a  right  of  appeal  in  cases  where  the  d^end- 
ant  does  not  admit  the  truth  of  the  com- 
plaint, for  the  court  has  no  constitutional 
power  to  try  such  a  case:  Hoioell  r.  Fry,  10 
0.  S.  556,  II  Longsdorf's  Notes,  969. 

The  probate  court  is  authorized  to  deter- 
mine every  disputed  question  of  fact  which 
might  he  necessary  in  the  ascertainment  of 
the  amount  justly  due  from  the  administra- 
tor to  the  distributees:  Doan  v.  Bitely,  49 
O.  S.  688,  IV  Longsdorf's  Notes,  472  [ap- 
proved, Wiler  V.  Gas  &  Fuel  Co.,  17  0.  C.  D. 
257,  afiirmed,  without  opinion,  Oas  d  Fuel 
Co.  V.  Wiler,  72  O.  S.  628]. 

The  probate  court  is  without  authority, 
either  under  G.  C,  8  10832,  or  under  the  gen- 
eral jurisdiction  which  it  baa  with  refer- 
ence to  the  settlement  of  estates  of  decedent, 
to  order  that,  if  the  widow  and  next  of  kin 
fail  to  erect  a  suitable  monument  at  the 
grave  of  decedent  within  a  time  named,  the 
administrator  shall  proceed  so  to  do  at  a 
specified  cost:  In  re  Ferguson,  6  O.  N.  P.  (N. 
S.)  417,  18  O.  D.  (N.P.)  374. 

With  reference  to  the  trusts  that  executors 
and  administrators  are  called  upon  to  ad- 
minister, the  probate  court  is  without  an- 
thorily  to  go  beyond  the  direction  and  con- 
trol conferred  by  law,  or  to  require  the  per- 
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formance  of  an  act  which  is  outside  of,  or 
beyond,  a  1^1  administration  of  the  estate: 
I»  r«  Ferguson,  6  O.  N.  P.  (N.S.)  417,  IS 
O.  D.  (N.P.)  374. 

The  conuQon  pleaa  court  has  no  juriadic* 
tion  to  compel  an  administrator  of  an  estato 
to  receive  payment  of  an  unmatured  note 
from  an  executor  of  another  estato  under 
Q.  C,  1  10735.  Jurisdiction  of  the  subject- 
matter  is  vested  exclusively  in  the  probato 
court  under  Q.  C,  1 10492,  and  such  court, 
as  an  incident  to  the  exercise  of  such  power, 
may  order  the  cancellation  of  a  mortgage  se- 
curing the  same;  Denmead  v.  Sharp,  14  O.  D. 
(N.P.)  300. 

Where  the  probate  court,  in  the  exercise 
of  its  exclusive  jurisdiction  over  the  adminis- 
tration of  estates  under  O.  C,  1 10492,  orders 
the  payment  of  an  unmatured  note,  but  with- 
out cancelling  a  mortgage  securing  the  same 
on  the  ground  of  an  alleged  want  of  juris- 
diction,  the  court  of  common  pleas  may  then 
be  appealed  to  for  such  reli^:  Denmead  T. 
Sharp,  14  O.  i>.  (N.P.)  800. 

The  lava  of  Ohio  goveming  the  adminiabra- 
tion  of  tiie  estatee  of  deeedente  are  applicable 
to  the  estates  of  deceased  inmates  of  the 
National  Soldiers'  Home,  located  neu-  D^r- 
ton,  Ohio:  HowU  t.  aoHier^  Borne,  8  O.  L. 
S.  121. 

A  disposition  of  funds  made  on  execution 
between  judgment  lienholders  in  a  summary 
way  can  only  be  made  when  the  persons  en- 
titled are  within  the  control  of  court.  If 
one  of  them  has  a  judgment  in  the  United 
States  court,  as  this  court  has  no  control 
over  the  officers  of  that  court  to  compel  satis- 
faction of  the  judgment,  the  sheriff  will  not 
be  ordered  to  pay  on  it:  Bhuee  v.  Ferguson, 

3  O.  136,  I  Longedorfs  Notes,  163.  Bee  also 
Judicial  Saub. 

0.  Pabtibb. 

1.  In  General. 

In  a  controversy  which  concerns  the  resi- 
due of  an  estato,  legatees  who  have  been  paid 
are  not  necessary  parties:  Trust  Co.  T.  Bmith, 

4  O.  C.  C.  {N.S.)  237,  16  O.  O.  D.  317. 

The  beneficiaries  must  be  named  in  an  ac- 
tion under  G.  C,  \  10773,  since  the  jury 
must  determine  how  tbe  money  is  to  l>e  dis- 
tributed: Hartzell  v.  Bhannon,  8  Dec  Rep. 
265,  6  Bull.  756 ;  Bartzell  T.  BhatMon,  6  Dec 
Rep.  1093,  10  Am.  L.  Rec.  444. 

In  an  action  to  recover  compensation  for 
refusal  to  convey  land,  specific  performance 
being  inpracticable,  the  real  representatives 
of  the  deceased  selling  party  are  necessary 
parties:  Crabill  y.  Marsh,  38  O.  S.  331,  III 
Longsdorfs  Notes,  972. 

As  a  general  proposition  an  administrator 
is  not  a  proper  party  in  a  partition  suit. 


and  tbe  cottrt  of  common  pleas  acquires  no 
power  to  adjudicate  against  him,  notwith- 
standing the  service  of  summons  and  his  ap- 
pearance: Stout  T.  Stout,  82  0.  8.  858. 

Summary  proceedings  against  persons  with- 
holding asseto,  under  O.  C,  S|  10678-10681, 
are  not  authorized  by  a  creditor,  distributee, 
eto.,  against  tbe  a^inistrator:  Meituser  t. 
Bevington,  42  O.  S.  325,  17  Longsdorfs 
Notes,  116. 

A  mortgagee  may  institute  a  foreclosure 
suit  against  a  deceased  mortgagor  in  the 
court  of  common  pleas,  making  the  heirs, 
administrator  or  executor  and  lienholders 
parties,  and  is  not  obliged  to  work  out  his 
righto  in  the  probate  court  through  the  ad- 
ministrator or  executor:  Bank  V.  Ide,  20  O. 
C.  0.  665,  10  O.  0.  D.  800. 

Id  an  action  against  purchasers  of  real 
estate  from  an  executor  and  snecessiTe 
grantees,  wherein  fraud  is  charged  in  the 
mH  and  alienafton  of  si^d  lands  whieli  were 
acquired  by  the  executor  with  a  trust  fund, 
the  fact  that  the  executor  is  not  represented 
in  the  action  by  a  successor  is  not  a  fatid 
defect,  where  it  appears  that  the  purchasers 
became  quasi  trustees  and  sueeessors  to  the 
trust:  Jfoton  T.  DeweU,  IS  O.  0.  0.  {N.8.) 
81,  22  O.  0.  D.  31. 


2.  Plaintiff. 

The  administrator  de  bonis  nofi  can  sua  on 
and  have  judgment  for  the  dd>t  owed  by  tbe 
executor  or  administrator  to  the  estate: 
Tracy  T.  Card,  2  0.  S.  481,  I  Longsdorfs 
Notes,  1069;  Mitehetl  T.  downer,  I  Deo.  Bep. 
352,  7  W.  L.  J.  681. 

A  distributee  may  sustun  a  suit  in  equify 
against  an  ocecutor  to  enforce  a  trust  In  his 
favor,  there  being  no  debte:  Taylor  v.  Huber, 
13  O.  S.  288,  II  Longsdorfs  Notes,  609. 

An  accounting  by  executors  and  adminis- 
trators and  distribution  can  be  compelled 
by  chancery  at  the  instance  of  creditors, 
legatees,  and  next  of  heir.  They  can  not  ask 
it  in  their  own  right,  but  as  fiduciaries:  Oram 
V.  Green,  6  O.  420,  I  Longsdorfs  Notes,  848 ; 
Cadwallader  T.  Longley,  12  Dec.  Rep.  756,  1 
D.  497  [followed  Taylor  v.  Huier,  13  O.  S. 
288,  II  Longsdorfs  Notes,  609]. 

An  administrator  may  bring  a  suit  after 
the  letters  are  ordered,  but  l>efore  they  in 
fact  issued:  Morris  v.  Bills,  W.  343,  I  Longs- 
dorfs Notes,  27. 

It  is  within  the  sound  discretion  of  the 
court  to  permit  the  substitution  of  an  ad- 
ministrator as  a  party  plaintiff,  without  no- 
tice or  the  issuing  of  summons  or  the  enter- 
ing of  a  conditional  order  of  revivor:  Morris 
V.  Schmidt,  8  O.  N.  P.  (N.S.)  216,  19  O.  D. 
(N.P.)  469. 
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The  peraonal  representative  of  a  deceased 
who  brings  an  action  for  wrongful  death  is 
a  mere  nominal  party.  Objection  to  his 
bringing  suit  must  be  taken  by  demrrer,  as 
for  want  of  legal  capacity  to  su^  or  by  spe- 
cial deniaL  A  general  denial  does  not  tra- 
verse the  representative  capacity  of  the  ad- 
ntinistrator:  Coney  J«hmd  Co.  v.  Mitsch,  3 
O.  N.  P.  {N.S.)  81,  15  O.  D.  (N.P.)  653. 

Under  Q.  C,  S  10772,  which  provides  that 
actions  for  damages  for  wrongfully  causing 
the  death  of  a  person,  as  provided  by  G.  C, 
i  10770,  shall  be  brought  in  the  name  of  the 
personal  representative  of  the  deceased,  an 
executor  aa  well  as  an  administrator  of  the 
decedent  may  bring  the  action:  Wittman  v. 
Sailwaif,  8  O.  N.  P.  879. 10  0.  D.  (N.P.)  063. 

An  action  to  recover  for  the  royalty  due 
upon  a  sale  of  coal  in  place,  is  a  personal 
action,  and  must  be  brou^t  in  the  name 
of  the  personal  representative,  and  not  in  the 
name  of  t^e  heirs  at  law,  althouj^  the  estate 
is  otiterwise  fully  eettied;  Cool  Co,  t.  Bughes, 
9  O.  C.  C.  121,  10  O.  C.  IX  139. 

An  executor  in  hia  oflBcial  capacity  is  the 
proper  party  to  bring  an  action  for  the  re- 
covery of  certain  funds  belonging  to  his 
estate  in  the  hands  of  a  third  person:  Ward 
T.  Ward,  12  0.  C.  D.  69. 

An  action  to  recover  intestate  property 
must  be  brought  by  an  executor  or  admin- 
istrator; a  sole  distributee  can  not  sue:  Reed 
v.  Jordan,  12  O.  C.  C.  161,  5  0.  C.  D.  527. 

The  distributees  of  the  personal  estate  of 
an  intestate  can  not  join  in  an  action  against 
the  administrators  for  their  distributive 
share.  (This  was  before  the  code.) ;  Wald- 
smith  v.  Waldtmith,  2  O.  ISO,  I  Longsdorfs 
Notes,  114. 

A  guardian  appointed  in  another  state 
having  sold  lands  there  which  had  descended 
to  his  wards,  the  ancestor's  administrator 
appointed  here  and  claiming  the  lands  were 
necessary  to  pay  debts  can  not  sue  the  guar- 
dian here  for  the  proceeds,  for  the  guardian 
is  responsible  to  the  court  that  appointed  him 
and  the  proceeds  are  substantially  in  the 
jurisdiction  that  the  land  was  in:  Donley  T. 
Bhielda,  14  O.  359,  I  Longsdorfs  Notes,  676. 

Under  the  law  of  Kentucky  which  gives  to 
the  husband  all  the  wife's  personal  property 
after  payment  of  debts,  her  admimstrator  and 
not  tiie  husband  can  bring  suit  to  recover 
pawmalty'  which  she  had  eonv^ed  without 
his  oonsent:  Bwd  y.  Jordan,  12  O.  G.  C.  161, 
6  0.  0.  D.  627.  See  also  H-obband  and  Wzfe. 


3.  Defendant. 

In  an  action  on  a  contract  against  a  part- 
nership, where  one  of  the  partners  dies,  plain- 
ti4  has  his  election  to  make  the  personal  rep- 


resentative of  deceased  a  party,  or  proceed 
against  the  survivor:  Oainee  v.  Thvrman  d 
Co.,  8  O.  N.  P.  (N.S.)  621,  20  0.  D.  (N. 
P.)  96. 

Where  a  cause  of  action  accrues  before  the 
expiration  of  the  time  in  which  an  execu- 
tor may  be  sued,  suit  can  not  be  maintained 
against  the  heirs,  under  G.  C,  |S  10876  and 
10877,  relating  to  estate  of  deceased  persons 
in  the  hands  of  heirs,  etc.:  Bevitt  v.  Z>i«AI, 
12  0.  D.  (N.P.)  383. 

The  sureties  could  not  be  sued  for  a  wast- 
ing of  the  assets  until  the  devastavit  has  been 
first  established,  as  by  judgment  against  the 
administrator  finding  it  or  unsatisfied  execu- 
tion: Btevoart  v.  Trmwrer,  4  0.  OS,  I  Longs- 
dorfs Notes,  207;  Treatwrer  y.  Kemp,  6  O. 
240,  1  Longsdorfs  Notes,  272. 

In  an  action  to  compel  the  administrator 
to  account,  the  sureties  are  not  proper  par- 
ties defendant  They  are  not  the  proper  per- 
sons to  adjust  the  account:  Treamrer  t.  HaU, 
3  O.  226,  I  Longsdorfs  Notes,  160;  OadiiDQl- 
lader  t.  Longley,  12  Dec  Bep.  766,  1  D.  407. 

Where  money  for  distribution  is  in  tiie 
hands  of  one  of  two  executors  and  he  dis- 
tributes it  erroneonaly,  action  for  their  shures 
by  unpaid  distributees  may  be  brought 
against  him  atone  without  joining  his  coex- 
ecutor:  Jfegley  y.  Oonl,  20  O.  810,  I  Longs- 
dorfs Notes,  910. 

If  the  prevailing  party  in  the  court  of  com- 
mon pleas  dies  after  his  attorney  has  ex- 
ecuted a  waiver  of  summons  in  error  and 
before  the  petition  in  error,  ana  such  waiver 
is  filed  in  tiie  circuit  court,  the  death  of  such 
prevailing  party  should  be  made  icnown  to  the 
circuit  court,  and  his  executor  should  be 
made  a  party  defendant  by  amendment  of 
the  proceedings  under  Q.  C,  1 11308:  Rail- 
road V.  Weedman,  83  O.  S.  88. 

A  suit  for  fees,  against  an  administratrix, 
in  her  representative  capacity  can  not  he 
maintained :  Hurd  v.  Railway,  4  O.  N.  P.  404, 
6  O.  D.  (N.P.)  646. 

A  bill  to  charge  the  estate  must  make  the 
personal  representative  a  party:  Piatt  v.  Bt. 
Clair,  6  O.  655,  I  Longsdorfs  Notes,  314. 

If  compensation,  instead  of  performance, 
which  has  become  impracticable,  is  sought 
of  an  agreement  to  convey  land,  an  action 
against  the  executor  alone  is  bad.  The  real 
representatives  of  the  deceased  vendor  are 
necessary  parties,  and  if  they  have  disabled 
themselves  to  convey  they  are  chargeable  with 
making  compensation:  Crabill  v.  Marsh,  38 
O.  S.  331,  III  Longsdorfs  Notes,  972.  See 
also  Spboifio  Pthfobmancc. 

On  bill  for  specific  performance  of  a  de- 
cedent's contract  or  compensation  the  admin- 
istrator must  be  made  party,  lor  the  person- 
alty is  primarily  liable  for  debts:  MasHe  T. 
Donaldeon,  8  O.  377, 1  Longsdorfs  Nqjtes,  443. 
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In  a  suit  to  subject  land  in  the  hands  of 
heirs  to  pay  a  debt  the  administrator  need 
not  be  a  defendant  if  the  land  and  not  the 
personalty  is  primarily  liable.  Aa  where  a 
debtor  conveyed  land  in  trust  to  indemnify 
a  surety,  the  surety  can  resort  to  the  land 
first,  and  can  not  be  compelled  to  look  to  the 
personalty,  and,  hence,  need  not  make  the  ad- 
ministrator defendant:  Gary  T.  May,  16  O. 
6d>  I  Longsdorf'a  Notes,  751.  See  also  Pab- 
TJXB. 

In  a  suit  to  reach  stockholders'  liability, 
foreign  executors  may  be  sued  if  they  can  be 
found  here:  Craig  v.  Railroad,  2  O.  N.  P.  64, 
3  0.  D.  (N.P.)  148.   See  also  Oobpobations. 

For  the  general  discussion  of  the  subject 
of  parties,  see  Pabties. 

D.  .Abatbhent  and  Revitob. 

A  suit  against  an  executrix  as  such  abates 
a*  to  her  under  G.  C,  S  11309,  when  she 
ceases  to  represent  the  estate,  and  it  should 
be  revived  as  provided  in  G.  C,  S  11401:  In 
re  Dunham,  S  O.  C.  C.  160,  4  0.  C.  D.  ^6,  1 
O.  D.  (N.P.)  329. 

Where  a  cause  of  action  has  arisen  under 
O.  C,  f  10634,  it  shall  not  cease  to  exist 
upon  the  deatii  of  the  former  executor  or 
administrator,  but  shall  survive  against  his 
representatives:  Tracy  T.  Card,  2  O.  S.  431, 
I  Longadorfs  Notes,  1069  [distinguishing 
BUezard  T.  Fuller,  20  O.  479,  I  Longadorfa 
Notes,  020]. 

The  removal  of  the  defendant,  and  appoint- 
ment of  an  administrator  de  bonis  non  takes 
away  ihe  legal  right  to  defend,  and  if  pleaded 
will  abate  the  suit:  Qorinly  v.  Bkitmer,  W. 
680,  I  Longsdorf  8  Notes,  62. 

Where  a  cause  of  action  has  been  revived 
without  objection  against  the  administrator 
of  a  deceased  defendant,  and  upon  being 
served  with  summons  he  entered  an  appear- 
ance and  filed  a  demurrer,  nothing  further 
appearing  of  record,  the  revivor  must  be  re- 
garded as  sufficient:  Olats  T.  Buzzo/rd,  14  0. 
C.  C.  (N.S.)  427,  23  O.  C.  D.  144  [affirmed, 
without  opinion.  Buzzard  v.  Class,  85  O.  S. 
4611. 

Where  a  case  is  revived  in  the  name  of  the 
administrator  of  the  original  plaintiff,  the 
question  of  his  appointment  becomes  a  deter- 
mined fact  and  proof  thereof  is  unnecessary, 
in  the  absence  of  any  allegations  or  specific 
denial  of  the  appointment  in  the  pleadings: 
Osseforth  V.  Traction  Co.,  9  0.  N.  P.  (N.S.) 
360,  20  0.  D.  (N.P.)  285. 

An  administrator  has  no  right  to  revive 
a  cause  of  action  against  the  estate  of  a  de- 
cedent which  has  been  barred  by  the  statute 
of  limitations,  or  which  has  been  ordered  can- 
celled by  ft  court  of  competent  jurisdiction. 
It  is  his  duty  to  defend  the  -estate  against 


such  claims:  Bam  v.  Weller,  12  O.  D.  (N. 
P.)  128. 

In  case  of  the  death  of  the  defendant  in 
an  action  for  breach  of  promise,  the  action 
is  revived  in  name  of  executor:  Cooper  V. 
West,  7  Dec.  Rep.  470,  3  Bull.  431. 

In  case  of  death  of  plaintiff  pending  an  ac- 
tion for  Injury  by  negligence,  the  action  is  re-  ' 
vived  again  in  the  name  of  the  executor: 
Coal  Co.  V.  Smith,  53  O.  S  313,  IV  Longs- 
dorf's  Notes,  602.  See  also  Abateuent  and 
Revivob  or  Actions. 


E.  Pleading. 

If  a  declaration  against  administrators 
shows  the  liability  to  be  personal,  the  words 
"as  administrators,"  will  be  r^;ardecl  either 
as  d^criptive  or  as  surplusage,  and  the  judg- 
ment will  be  de  bonis  propriis:  Waldimith 
V.  Waldsmith,  2  O.  156,  I  Longsdorf's  Notes, 
114. 

In  an  action  by  distributees  for  the  dis- 
tributive shares  against  the  administrator  or 
executor  holding  a  balance  of  the  funds  of 
the  estate  in  his  hands  after  final  settle- 
ment, he  need  not  be  named  as  executor  or 
administrator  in  the  petition,  as  this  can 
show  only  the  nature  and  origin  of  the  lia- 
bility when  the  judgment  should  be  against 
him  individually  and  not  against  the  assets 
of  the  estate:  Waldsmith  v.  Waldsmith,  2  O. 
156,  I  Longsdorf's  Notes,  114. 

An  avermrait  that  plaintiff  was  duly  a{>- 
pointed  administrator  by  the  surrogate  court 
of  New  York  city,  etc.,  sufflcienUy  shows  his 
capacity  to  sue  as  against  demurrer,  for  as 
judicial  notice  can  not  be  taken  of  tiie  laws 
of  courts  of  other  states,  if  there  is  no  such 
court  having  probate  jurisdiction  it  must  be 
set  up  by  answer:  Kerr  T.  Lydecker,  51  O.  B. 
240,  IV  Longsdorf's  Notes,  540. 

An  averment  of  appointment  as  adminis- 
trator must  be  made  issuably,  stating  the 
date  and  place,  profert  of  the  letters  being 
abolished,  and  this  may  be  compelled  by  mo- 
tion, though  it  is  not  open  to  demurrer:  Neil 
V.  Cherry,  2  Dec.  Rep.  28,  1  W.  L.  M.  155. 

An  averment  that  A,  administrator  of  B, 
deceased,  plaintiff,  says  etc.,  is  deacriptio  per- 
sonae,  and  does  not  show  suit  by  him  as  ad- 
ministrator, and  is  demurrable:  2ieil  T. 
Cherry,  2  Doc.  Rep.  28,  1  W.  L.  M.  155. 

Plenc  adtninistravit  is  an  immaterial  plea 
in  Ohio  and  no  defense,  for  the  judgment  is 
de  bonis  testatoris:  Abbott  v.  Cole,  5  0.  86,  I 
Ix>ngsdorf's  Notes,  249.- 

Under  the  statute  of  1854  (S.  &,  C.  619), 
upon  demurrer  the  petition  is  sufficient,  if 
alleging  the  appointment  by  the  proper  au- 
thority of  an  administrator  de  bonis  non, 
without  averring  that  he  had  given  bond: 
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Outridge  T.  VanatiOt  27  0.  S.  SW,  III  Longs- 
dorf  s  Notes,  363. 

In  a  suit  brought  under  G.  C,  §  10870,  by 
a  l^atee  or  other  distributee  against  an 
erecutor  or  administrator,  it  is  necessary  to 
all^  and  prove  a  demaod  upon,  and  neglect 
or  refusal  by,  the  d^endant  before  the  com- 
mencement of  the  action:  Benry  t.  Dogle,  82 

0.  a  113. 

In  suit  for  wrongful  deatii  occurring  in  an- 
other state,  it  is  not  necessary  to  aver  who^ 
under  the  law  of  such  other  state,  would  be 
tiie  bm^ciary  or  who  would  be  authorized 
to  bring  the  action.  In  the  absence  of  such 
provisions,  the  law  of  Ohio  would  govern  in 
respect  ther^:  RaUwaif  v.  Andreica,  14  O. 
C.  C.  664,  8  O.  C.  D.  73. 

Where  an  answer,  in  partition  of  realty 
of  a  decedent,  all^a  that  there  is  not  suffi- 
cient personal  property  to  pay  debts,  the 
court  will  permit  tilie  action  to  go  to  decree 
after  the  lapse  of  tlie  statutory  pei^od  from 
tiie  death  of  the  decedent,  and  upon  distribu- 
tion will  order  that  a  sufficient  amount  from 
the  sale  be  turned  over  to  the  administra- 
tor to  pay  indebtedness  of  the  estate  as  cer- 
tified by  the  probate  court:  "Wilson  v.  Jrwin, 
11  O.  N.  P.  (N.S.)  175. 

An  administrator's  action  for  rent  on  a 
parol  lease  made  by  him  is  not  demurrable. 
There  being  several  cases  in  which  the  ad- 
ministrator ia  entitled  to  posacssion  of  land 
the  action  is  possible,  and  he  need  not  set 
up  the  exceptional  matter :  Bowler  T.  Erkard, 

4  Dec.  Rep.  266,  1  Clev.  L.  Kep.  173. 
Removal  of  an  administratrix  under  G.  C, 

5  10629,  and  proceeding  against  her  for  con- 
cealment of  assets  (G.  C.,~S  10673)  may  be 
joined  in  the  same  application :  Harris  v. 
Weatcrvtlt,  15  O.  C.  0.  534,  8  O.  C.  D.  367. 

In  an  action  in  nature  of  a  creditor's  bill 
against  a  legatee  or  distributee,  the  admin- 
istrator with  the  will  annexed  may  interplead 
another  claimant  to  the  fund :  Bank  v.  Beebe, 
62  0.  S.  41,  IV  Longsdorf's  Notes,  823. 

In  an  action  to  charge  the  executor  in  that 
capacity,  an  amendment  may  be  allowed  so 
as  to  charge  him  personally:  Becker  v.  Wol- 
toorth,  45  O.  S.  169,  IV  Longadorfs  Notes, 
267. 

Where  the  articles  required  the  survivors 
at  death  of  a  partner  to  take  his  share  at  a 
value  fixed  by  appraisers  chosen  by  them  and 
the  executors,  and  a  fraudulent  appraisement 
was  had  by  collusion,  no  remedy  on  behalf 
of  tiie  heirs  against  tiie  survivors  and  execu- 
tors jointly  exists;  thore  is  no  trust.  The 
executors  are  liable  for  not  realizing  a  proper 
sum.  The  survivors  take  the  interest  of  the 
deceased  irrespective  of  the  appraisement,  and 
therefore  not  in  trust  for  the  estate,  and 
are  liable  to  the  executors  and  not  to  the 
heirs,  and  the  executors'  action  is  for  a  re- 


appraisement  or  for  a  judicial  ascertainmut 
of  what  is  due;  the  survivor's  liability  arises 
out  of  the  partnership  articles  and  that  of 
the  executors  arises  out  of  the  fraud,  hence 
there  is  a  misjoinder  of  actions:  Jotus  T. 
Proctor,  5  O.  N.  P.  315,  6  O.  D.  (N.P.)  41fi. 
See  also  Pabtnkbshif. 

For  the  general  ducussion  of  the  subject 
of  pleading,  see  Pueadinrb. 

F.  Etidekoe. 

In  an  action  against  an  administrator, 
properly  summoned  as  such,  who  appears  and 
makes  a  defense,  and  prosecutes  error  to  the 
common  pleas,  there  is  sufficient  evidence  by 
admission  of  his  capacity  as  administrator 
without  formal  proof  to  that  effect:  Bgt^et 
T.  Martin,  S  0.  C.  C.  (N5.)  313,  14  O.  C.  D. 
232  [affirmed,  without  opinion,  Martin  T. 
Squires,  52  O.  S.  634]. 

An  executor  suing  on  notes  payable  to  the 
decedent  must  prove  the  death  and  his  ap- 
pointaient,  else  he  has  failed  to  show  title: 
In  re  Dunham,  8  O.  C.  C.  160,  4  0.  C.  D.  325. 

When  defendants  in  the  suit  are  named  as 
administrators,  evidence  may  be  given  to 
charge  them  in  their  individual  character: 
Waldsmith  v.  Waldamith,  2  0.  156,  I  Longs- 
dorfs  Notes,  114. 

Plaintiffs  who  claim  aa  heirs  for  distribu- 
tion must  show  how  they  are  heirs:  Wald- 
amith V.  Waldamith,  2  0.  166,  I  Longsdorf's 
Notes,  114. 

A  statute  of  Pennsylvania  will  be  enforced 
in  Ohio  for  negligently  causing  death  in  that 
state  to  a  citizen  of  that  state:  Schell  v. 
Iron  rf  Sheet  Co.,  4  O.  C.  C.  (N.S.)  172,  16 
O.  C.  D.  209  [but  see  Railway  v.  Chambers, 
73  O.  S.  16,  IV  Longsdorf's  Notes,  998,  and 
Chambers  v.  Railway,  207  U.  S.  142,  16  O. 
F.  D.  628,  6  0.  L.  R.  4981. 

In  an  action  under  G.  C,  %  10771,  in  this 
state  for  wrongful  death  in  Indiana,  it  is 
competent  to  introduce  and  prove  the  statute 
of  Indiana  and  the  decisions  of  the  courts 
in  that  state  construing  the  same,  and  it  is 
for  the  trial  court,  in  instructing  tiie  jury,  to 
construe  sucli  decisions :  Railway  T.  Terry,  14 
O.  C.  C.  636,  7  O.  C.  D.  597. 

Where  there  is  an  act  in  Indiana  similar 
to  G.  C,  S  10770,  but  a  subsequent  act  re- 
lates the  lii^ility  of  railroads  for  injuries  to 
employes,  fixes  the  rules  of  evidence  which 
shall  govern  in  such  cases,  and  provides  that 
the  decisions  or  statutes  of  other  states  shall 
not  be  pleaded  as  a  d^ense,  both  acts  are  to 
be  treated  in  pari  materia,  and  the  mforce- 
ment  of  such  acts  in  Indiana  is  not  the  equiv- 
alent  of  the  enforcement  of  the  statute  of  this 
state  of  like  character.  Ohio  courts  can  not 
hear  a  suit  for  tiie  wrongful  death  of  a  rail- 
road employe  occurring  in  Indiana;  Baitway 
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T.  Fo(t,  04  O.  S.  133,  IT  Longsdorfa  Noiea, 
868  [rerening  Railway  t.  20  O.  C.  C. 
440,  11  O.  a  D.  148]. 

In  a  suit  against  tiie  estate  for  miUinery 
sold  to  the  decedent,  and  the  defense  was  that 
it  vas  sold  to  his  vife,  evidence  that  after 
the  death  the  wife  was  allowed  by  the  exec- 
utor to  take  possession  of  the  stock  of  goods 
as  hers,  Is  not  competent.  Neither  the  de- 
cedent's subsequent  conduct  nor  the  exec- 
utor's could  affect  the  question:  JohMion  v. 
Eawkina,  31  0.  S.  137.  Ill  Longsdorf's  Notes, 
668. 

In  a  summary  proceeding  to  compel  an 
attorney  to  deliver  money  or  securities  to 
an  executor,  which  he  had  received  from  the 
decedent,  he  is  not  a  competent  witness 
against  the  executrix  as  to  testify  to  the 
terms  on  which  decedent  delivered  the  papers 
to  him:  Cotton  v.  Ashley,  13  O.  C.  0.  535,  7 
O.  C.  D.  242.   See  also  Witnbbsbs. 

Executors  sued  a  son  of  testator  for  the 
purchase  price  of  land  conveyed  to  the  son 
by  the  testator.  The  son  pleaded  that  part 
of  the  price  was  remitted  as  a  gift  and  that 
he  had  paid  the  rest  and  offered  declarations 
of  the  testator  to  support  this  defense.  The 
executors  then  offered  a  clause  in  the  will 
making  a  bequest  to  the  son,  but  also  show- 
ing that  the  testator  did  not  consider  the 
luid  paid  for.  It  was  held  that  the  son 
never  having  recognized  the  will  as  operative, 
this  clause  was  a  mere  seU'Senring  declara- 
tion of  the  testator  and  not  competent.  Nor 
are  self-serving  declarations  competent  to  re- 
but other  deeUrations:  Engliak  v.  Amoid, 
36  Bull.  315  [without  opinion  in  tiie  supreme 
eonrt]. 

For  the  general  discussion  of  the  subject 
of  evidence,  see  Etidingk. 

O.  JuDOKrarr. 

In  a  judgment  agiUnst  one  as  administra- 
tor, tiie  omission  of  the  provision  that  it 
shall  be  levied  on  the  goods  and  estate  of  the 
decedoit,  does  not  limit  the  judgment  to  tiie 
administrator  individually:  Kemper  v.  Build- 
ing Loan  Co.,  5  0.  N.  P.  (N.S.)  403,  18 
0.  D.  (NJ».)  484. 

A  judgment  against  an  administrator  is 
only  prima  facie  evidence  against  ttie  heirs 
and  their  grantees  of  a  claim  against  the  es- 
tate, where,  as  in  Ohio,  there  is  no  privity 
between  an  administrator  and  the  heirs  of 
a  decedent:  Kemper  v.  Building  d  Loan  Co., 
5  O.  N.  P.  (N.S.)  403,  18  0.  D.  (N.P.)  484. 

A  judgment  ordering  levy  on  the  assets 
of  ttie  testator  in  t^^  executor's  hands,  ia 
the  same  thing  as  the  words  "to  be  levied  on 
the  property  of  the  testator,"  and  is  there- 
fore not  erroneous:  Haymaker  v.  Haymaker, 
4  O.  8.  272,  II  Longsdorf's  NotM,  02. 


A  being  sued  individually  for  plaintiff's 
■hare  of  money  of  an  estate,  and  answering 
that  he  held  the  mon^  as  administrator,  a 
judgment  i^;ainet  him  as  such  after  trial  on 
the  merits  is  valid  and  binds  the  estate.  He 
can  not  obtain  two  trials  on  the  ground  that 
he  should  be  sued  as  administrator  if  he 
neglected  to  object  before  trial:  Ten  Eiok  V. 
Dye,  0  Dec.  Rep.  511,  14  BulL  214. 

Equity  in  subjecting  proper^  to  debts  in 
the  hands  of  heirs  and  their  alienees,  the 
administrator  being  a  party,  will  so  shape  its 
decree  as  to  finally  adjust  and  settle  ihe  es- 
tate: Pio*(  V.  8t.  Clair,  W.  261, 1  Longsdorrs 
Notes,  22,  6  O.  227.  I  Longsdorf's  Notes,  333; 
Hampaon  T.  Sumner,  18  O.  444. 1  Longsidorf's 
Notes,  856. 

Judgment  against  an  administrator  as  such 
on  a  petition  against  him  as  such  will  if 
on  a  contract  by  him  beyond  his  powers,  be 
effective  against  him  personally:  We»t  T. 
Dean,  15  O.  0.  C.  261,  8  O.  0.  D.  707.  Bee 
also  Pabtieb. 

Executions  against  executors  or  adminis- 
trators, for  debts  due  from  the  deceased,  shall, 
except  in  cases  provided  for,  run  against  ^e 
goods  and  estate  of  the  deceased  in  their 
bands:  Thomaa  v.  Chamberlain,  39  O.  S.  112, 
III  Longsdorfs  Notes,  1011. 

The  verdict  should  be  fw  a  gross  sum.  to 
be  subsequently  apportioned  among  the  ben- 
eficiaries in  such  manner  as  is  fair  and  equi- 
table, and  a  refosal  by  the  court  to  give  spe- 
cial charges,  necessitating  a  fining  hj  the 
jury  prdportioning  the  amount  to  be  recov- 
ered among  thoee  for  whose  benefit  the  ac- 
tion was  brone^t,  is  not  error:  Traotion  Co. 
T.  Boom,  16  O.  D.  (N.P.)  101,  3  0.  L.  R.  86, 
1  Hosea420. 

Where  the  amount  due  from  an  administra- 
tor to  the  estate  is  ascertained  and  deter- 
mined by  the  probate  coui%  it  is  not  errw 
for  the  court  to  order  Its  pi^ent  to  his 
successor  in  the  administration  of  the  estate: 
In  rw  Ziegter,  3  O.  N.  F.  307,  6  0.  D.  (NJ>.) 
64;  in  re  ZiegUr,  4  O.  N.  P.  182,  6  O.  D.  (N. 
P.)  244. 

To  the  extent  that  O.  C,  1  10673  professes 
to  authorize  the  court  to  render  judgment  for 
the  value  of  the  property  where  there  is  a 
controversy  between  the  parties,  it  is  uncon- 
stitutional. In  such  case,  defendant  has  a 
right  to  a  jury  trial:  Howell  V.  Fry,  19  O.  8. 
556,  n  Longsdorf's  Notes,  969. 

For  form  of  judgments  against  an  executor 
or  administrator:  Gray  v.  Atkew,  3  O.  466. 
I  Longsdorf's  Notes,  183. 

H.  Sbt-off. 

In  an  administrator's  suit  a  demand 
against  the  decedent  may  he  set  off:  Oranger 
T.  Oranger,  6  0.  36, 1  Longsdorf's  Notes,  819. 
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But  not,  however,  a  demand  for  payments 
since  his  death  on  an  agreement  existing  be- 
fore, e.  g.,  as  security.  He  must  look  to  the 
^neral  assets  for  this.  The  bare  possibility 
was  not  a  debt:  Qtanger  t.  Oranger,  6  0.  S5, 
I  LongBflorfa  Notes,  319.    See  also  Sbf-off. 

L  LnOTATION. 

The  appointinent  of  an  executor  or  admin- 
istrator under  the  laws  of  Ohio  does  not  sus- 
pend the  operation  of  the  statute  of  limita- 
tions: Liggett  T.  lAggeit^  S  O.  N.  P.  <N.8.) 
618.  ei  BnlL  68. 

inie  neglect  of  the  creditor,  whereby  the 
estate  of  one  surefy  is  released,  under  the 
■tataie  of  limitaUoni*  from  its  direct  lia- 
bility, does  not  dischai^  a  cosurety  from  his 
liabiliQr  lor  the  whole  or  any  part  of  the 
debt:  Camp  y,  Bottvnek^  20  O.  8.  337.  n 
Ijongsdorf  s  Notes,  908. 

Laches  in  bringing  suit  for  an  accounting 
1^  an  administrator  of  a  deceased  parfaier 
against  a  sorviTlng  partner,  to  work  an  es* 
toppel,  can  npt  be  predicated  upon  mere  lapse 
of  time.  The  burden  is  on  ^  partner  as- 
serting the  defense  to  show  knowledge  in  the 
administration  of  a  residawn  of  partnership 
property  after  settling  the  firm's  affairs: 
Pettrs  V.  firettone,  12  0.  N.  P.  (NA)  809, 
22  O.  D.  (N.P.)  2M. 

An  administrator  is  not  the  trustee  of  a 
continuing  and  explicit  trust,  as  to  legatees, 
derisees,  and  next  of  kin,  so  as  to  prevent  the 
running  of  the  statute  of  limitations :  Eerckel- 
rath  T.  Yan  Nes,  31  BulL  35  [petition  in 
error  refused,  without  opinion,  Herckelrath 
T.  Van  yet,  30  BuU.  308]. 

An  action  against  an  executor  or  admin- 
istrator for  failure  to  file  his  settlement  ac- 
counts is  barred  by  such  lapse  of  time,  after 
the  default  of  an  administrator  to  file  his 
settlement  accounts,  as  would  be  sufficient  to 
bar  an  action  on  the  administration  bond: 
PhUip»  V.  Stale,  5  0.  S.  122,  II  Longsdorf  s 
Notes.  165. 

The  proviso  contained  in  G.  C,  S  10773, 
requiring  actions  to  be  brought  within  a 
specified  time,  is  a  condition  qualifying  the 
right  of  action,  and  not  a  mere  limitation 
on  the  remedy:  Railwtjf  v.  Bine,  25  0.  S. 
620,  m  Limgsdorf  s  Notes,  273. 

Where  a  creditor  takes  from  his  debtor  a 
note,  and  also  a  mortgage  on  real  estate  to 
secure  the  same,  and  the  debtor  afterwards 
dies,  and  the  action  against  the  personal  rep- 
resentatives on  the  note  becomes  barred,  the 
creditor  may  nevertheless  have  his  remedy 
in  equify  on  the  mortgage:  Fisher  v.  Moss- 
man,  11  O.  S.  42,  H  Longsdorf's  Notes.  477. 

Fallare  to  appoint  an  administrator  of  an 
estate  will  not  suspend  the  statute  of  limita- 
tions! Tohia$  T.  RioKardam,  S  O.  a  a  (N. 
8-0 


8.)  74,  18  0.  C.  D.  81  [afHrmed,  without  opin- 
ion,  Tobias  T.  Riohardaon,  72  O.  S.  626]. 

Where,  under  the  doctrine  of  subrogation, 
an  indebtedness  exists  in  favor  of  a  wife 
against  the  estate  of  her  husband,  the  limi- 
tation under  G.  C,  1  10746,  of  actions  by 
creditors  does  not  operate  as  a  bar  against 
recovery  by  her  administrator  of  the  amount 
so  due:  Glenn,  v.  Eicher,  11  0.  C.  C.  {N.S.) 
95,  20  O.  C.  D.  821  [affirming  Eicher  T.  Dor&y, 
17  0.  D.  (N.P.)  780,  6  0.  li.  R.  102,  affirmed, 
without  opinion,  Olenn  v.  Eicher,  81  O.  8. 
663]. 

The  limitation  contained  in  G.  C,  S  10773, 
that  every  action  based  on  a  claim  for  wrong- 
ful death  shall  be  brought  within  two  years, 
is  a  part  of  the  right  of  action  itself  and  not 
merely  a  limitation  on  the  remedy;  koA  the 
saving  clause  of  G.  0.,  {  11233,  relating  to 
causes  conunraced  or  attempted  to  be  oom- 
moieed  in  due  time  but  which  have  failed 
for  some  reason  other  than  on  the  merits, 
is  without  application  in  snch  a  easei  Ool- 
Itns  T.  Railroad,  11  O.  N.  P.  (N.S.)  261.  22 
0.  D.  (N.P.)  246. 

The  action  is.  by  the  express  joOTision  of 
G.  C,  S  10773,  barred  In  two  years  after  tha 
death  of  the  deceased:  Stoltz  v.  BaUroadf  7 
O.  N.  P.  129,  7  0.  D.  (N.P.)  614. 

G.  0.,  S  10746,  that  an  administrator  who 
has  given  notice  of  his  appointment  can  not 
be  sued  after  two  years  from  giving  bond, 
and  G.  C,  S 10722,  that  a  claimant  must 
sue  within  six  months  after  rejection  of  his 
claim  must  be  construed  together,  and  does 
not  prolong  the  time  beyond  two  years  on  a 
claim  due  at  decedent's  death  but  not  pre- 
sented and  rejected  until  the  two  years  were 
nearly  expired:  Harris  v.  O'Connell,  85  O. 
S.  136. 

An  heir  induced  by  fraud  to  agree  to  sur- 
render rights  against  an  administrator  must 
seek  to  set  aside  such  agreement  within  four 
years  from  discovery  of  the  fraud :  Duhme  T. 
Mehner,  3  O.  N.  P.  266,  5  O.  D.  (N.P.)  107. 

Where  executors  of  a  deceased  partner  have 
coUusively  allowed  a  fraudulent  appraisement 
to  be  made  of  the  decedent's  interest  in  the 
firm,  the  cause  of  action  against  them  for 
failure  to  realize  a  proper  amount  is  barred 
in  four  years  from  discovery  of  the  fraud, 
and  is  not  ten  years  under  G.  C,  §  11227: 
Jones  v.  Proctor,  5  O.  N.  P.  315,  5  0.  D.  (N. 
P.)  416. 

Where  a  claim  presented  by  a  creditor 
to  the  necutor  or  administrator  of  an  estate 
is  accepted  and  allowed  by  such  executor  or 
administrator  as  a  valid  claim  against  the 
estate  which  he  represents,  but  is  subse* 
quently  disallowed  and  rejected  by  the  suc- 
cessor of  the  executor  or  administrator  who 
allowed  it,  the  four  years'  statute  of  limita- 
tion provided  by  G.  C,  (10746,  begins  to 
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run  in  Buch  case  only  from  tbe  time  of  the 
rejection  of  Baid  claim:  Stev>art  v.  McLaugh- 
lin, 47  O.  S.  565,  IV  Longadorf's  Notes,  394 
[approved  and  followed,  Bray  v.  Darby,  82 
O.  S.  471. 

Probably  an  action  to  recover  a  legacy 
would  lie  before  four  years  are  up,  but  the 
legatee  may  be  compelled  to  give  bond  to 
repay  it  if  neceseary:  Webster  T.  fit&ttf  So^ 
oiety,  50  0.  S.  1«  IV  Longsdorfs  Kote8>  481. 

The  time  within  which  an  action  may  be 
brought  to  subject  lands,  sold  in  fraud  of 
creditors,  to  the  paj-ment  of  debts,  is  not  flzed 
by  the  general  statute  of  limitation  of  actions, 
bnt  by  the  s'pecial  provision  of  O.  C,  S  10777, 
which  permits  it  to  be  brought  within  four 
years  from  the  death  of  the  fraudulent 
grantor:  Doncy  v.  Clark,  65  O.  S.  294,  IV 
Longsdorfs  Notes,  661. 

Ad  heir's  right  of  action  against  the  ad- 
ministrator personally  for  not  paying  over  his 
distributive  share  as  ordered  by  court  is 
barred  in  six  years  from  the  administrator's 
default;  it  is  not  a  case  of  continuing  trust; 
Duhtne  v.  Mehner,  3  O.  N.  P.  266.  5  O.  D.  {N. 
P.)  107. 

The  distritmtee's  action  is  barred  in  six 
years  sfter  thirty  days  from  the  order  of  dis- 
tribution: Leaae  v.  Downey,  S  O.  C.  C.  480, 
3  0.  C.  D.  336. 

The  surviving  husband's  share  in  his  de- 
ceased wife's  personal  estate,  not  asserted 
nntil  nineteen  years  after  said  Mtate  has  beoi 
accounted  for  and  distributed  by  her  admin- 
istrator, is  barred  under  any  possible  con- 
struction of  tiie  statute  of  limitations:  Lam- 
kin  V.  Rohinaon,  10  O.  N.  P.  {N.S.)  1,  21  O.  D. 
(NJ*.)  13  [for  opinion  on  appeal,  see  Lamhin 
V.  RohiMon,  15  0.  C.  C.  (N.S.)  126,  24  O. 
C.  D.  91,  which  was  affirmed,  without  opin- 
ion, Lamkin  v.  Robinson,  88  0.  S.  —  and 
Stevens  V.  tiobinson,  88  O.  S.  — ]. 

A  motion  for  citation  and  attachment  pro- 
ceedings against  an  administrator  will  lie 
under  G.  C,  §  10825  and  G.  C,  §  10668,  until 
more  than  ten  years  have  elapsed  from  the 
date  of  hearing  of  the  last  account  filed  by 
such  administrator:  Gilbert  v.  Marsh,  4  O. 
N.  P.  338,  7  0.  D.  (N.P.)  230. 

A  cause  of  action  accrues,  within  the  mean- 
ing of  the  statute  of  limitations,  when  there 
coexists  a  demand  capable  of  present  enforce- 
ment; a  suable  party  against  whom  the  de- 
mand may  be  enforced;  a  party  in  being  who 
has  a  present  right  to  enforce.  Hence  when 
a  note  becomes  due  after  tne  death  of  the 
payee  the  title  thereto  and  the  right  to  en- 
force its  payments  vests  in  the  adminiatra- 
tor,  and. the  15  year  limitation  (G.  C., 
S  11221)  begins  to  run  from  tlie  date  of  the 
administrator's  appointment.  But  if  the  note 
falls  due  during  the  life  time  of  the  holder 


and  maker  (both  of  whom  are  sui  juris),  a 
cause  of  action  in  favor  of  the  former,  and 
against  the  latter,  immediately  accrues,  and 
the  statute  thereupon  begins  and  will  con- 
tinue to  run  unless  something  intervenes  to 
stop  it;  the  death  of  the  payee,  and  failure 
to  appoint  an  administrator  will  not,  how- 
ever suspend  it:  Tobias  T.  RickardsoHf  6  0. 
C.  C.  (N.S.)  74,  16  O.  C.  D.  81. 

Where  executors  eoUusively  concur  in  a 
fraudulent  appraisemoit  of  decedent's  inter- 
est as  a  partner,  and  thus  ore  liable  as  for 
fraud,  which  liabili^  is  barred  in  four  years 
from  its  discovery,  are  sued  jointly  witti  the 
survivors  by  the  heirs  for  an  accounting  of 
the  firm's  concerns,  but  no  claim  against  the 
executors  to  account  for  what  was  lost  by 
their  fraud  until  an  amendment  to  the  pe- 
tition filed  more  than  four  years  after  dis- 
covery, the  claim  against  them  is  barred  t 
Jones  V.  Proctor,  5  O.  N.  P.  315,  5  0.  D. 
(N.P.)  418. 

The  disability  must  exist  at  the  accrual 
of  the  cause  of  action.  If  time  once  begins 
to  run  it,  nothing  stops  it  bnt  some  act  of 
tbe  party  himself.  Thus  death  does  not  stop 
the  statute  though  tbe  heir  is  under  disability : 
Oranger  t.  Oranger  6  0.  35,  I  Longsdoi^s 
Notes^  319;  Williams  v.  Preshyterian  Sooietjf, 
1  O.  a  478,  I  Longsdorfs  Notes,  909;  Hinde 
T.  Whitney,  31  0.  S.  53,  III  Longsdorfs 
Notes,  662;  Barttow  V.  Kinnard,  38  O.  S. 
373,  III  Longsdorfs  Notes,  076  ;  7ni>»n  T. 
OarreUon,  13  Dec.  Rep.  704,  1  C.  B.  0.  R. 
533. 

That  no  administrator  was  appointed 
against  whom  to  prosecute  the  action  does 
not  prolong  the  time;  a  creditor  can  have 
himself  appointed:  Oranger  T.  Oranger,  6  0. 
35,  I  Lone^orfs  Notes,  319. 

Nor  merely  informing  the  administrator 
of  the  existence  of  a  setK>ff  without  taking 
legal  steps  to  enforce  it:  Irwin  T.  Oarretson, 
13  Dec.  Rep.  704,  1  C.  S.  C.  R.  633. 

A  judgment  in  favor  of  an  administrator 
on  a  claim  against  the  estate  by  reason  of 
the  statute  of  limitations  is  no  bar  to  a 
new  suit  to  reach  assets  newly  found,  for 
these  are  new  and  later  facts,  giving  a  rem- 
edy not  then  existent:  Matoon  v.  Clapp,  8 
O.  248,  I  Longsdorfs  Notes,  431.  See  also 
Judgment. 

Death  of  the  mortgagor  does  not  postpone 
the  right  to  foreclose  until  expiration  of  the 
time  to  sue  an  administrator,  no  personal 
judgment  being  asked:  Hathaway  v.  Lewis, 
13  Dec.  Rep.  160,  2  D.  260,  2  Gas.  404.  See 

also  MOBTQAQES. 

For  the  application  of  the  statute  of  lim- 
itations, see  LnoTATioNS,  Statute  or. 
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Personal  service  within  the  state  upon  a 
foreign  executor  is  good,  although  neither 
the  executor  nor  the  decedent  was  domiciled 
in  Ohio;  and  although  decedent  left  no  prop- 
erty in  Ohio:  Craig  r.  Raihwid,  2  O.  N.  P. 
04,  3  0.  D.  (N.F.)  140. 

Foreign  executors  are  subject  to  suit  in 
the  same  manner  they  are  permitted  to  sue, 
and  constructiye  service  may  be  bad  in  an 
attachment  suit  against  a  nonresident  exec- 
utor, where  the  property  of  the  decedent 
which  is  attached  is  within  the  state:  Steel 
Co.  T.  Meyera,  11  O.  N.  P.  {NJS.)  068,  22 
O.  D.  (KJ.)  788. 

A  settlement  by  the  widow  and  admin- 
istratrix of  a  decedent  killed  by  a  wrong- 
ful act  is  void  as  against  the  minor  children 
of  the  deceased,  where  it  does  not  appear 
that  the  probate  court  consulted  to  and  ap- 
proved the  settlement:  Railroad  T.  Hottnum, 
1  O.  C.  C.  (N.S.)  17,  16  0.  C.  D.  140  [af- 
flrmed,  without  opinion,  Railroad  T.  Hott' 
man,  70  O.  &  475]. 

An  acti<m  by  the  heirfl  against  coadminis- 
trators  for  fraudulently  convening  land  of 
the  testator  to  themselves  is  in  its  nature 
Joint  and  several  and  that  a  settlement  with 
(me  of  the  administrators,  and  a  dismissal 
of  the  action  as  to  htm,  reserving  the  right 
to  proceed  against  the  others  for  a  recovery 
of  the  land,  constitutes  no  bar  to  such  re- 
covery: Piatt  V.  Longioorth,  27  O.  8.  169, 
in  Longsdorfs  Notes,  349. 

L.  ESTOPPKL. 

An  administrator  is  estopped  from  prose- 
cuting an  action  for  the  wrongful  death  of 
his  intestate  against  a  second  defendant, 
after  having  brought  suit  against  another 
party  on  the  same  claim  and  accepted  a  set- 
tlement therefor;  and  this  is  true,  whether 
the  two  defendants  occupy  the  relation  of 
joint  or  quasi  joint  tort  feasors:  Bhank  v. 
Koen,  10  0.  N.  P.  {N.S.)  S13,  20  O.  D.  (N. 
P.)  280. 

An  administrator  of  the  promisee  is  es- 
topped from  prosecuting  an  action  on  a 
note  executed  in  furtherance  of  a  acheme  to 
defraud  creditors:  Baker  v.  Ball,  Q  O.  N.  P. 
(N.8.)  890,  20  0.  D.  (N.P.)  446. 

U.  Costs. 

No  costs  against  an  administrator  in  a 
suit  begun  against  the  decedent  and  sur- 
viving could  be  recovered  in  actions  begun 
before  1831:  Farrier  v.  Cairns,  6  0.  45,  I 
Longsdorf  a  Notes,  240. 


Executors  are  chargeable  with  cost  da 
bonis  testatoris  if  sued  after  the  time  for 
settlement  has  expired.  The  statute  only 
protects  them  before  that  time:  Sproat  v. 
Cutler,  W.  157,  I  Longsdorf  s  Notes,  15.  ISet 
also  Costs. 

N.  Review. 

An  action  for  money  against  an  executor 
or  trustee  is  appealable  where  plaintiff's 
right  arises  under  principles  of  subrogation, 
as  where  an  estate  is  looked  to  on  a  personal 
liability  of  the  trustee  only  because  the  trus- 
tee can  compel  it  to  indemnify  him:  Rail- 
tcay  Go.  v.  Schmidt,  8  O.  C.  C.  365,  4  O. 
C.  D.  535. 

A  proceeding  against  an  administrator  for 
concealment  of  assets  is  appealable,  G.  C, 
1  10673,  although  an  application  for  her  re- 
moval (G.  C,  1  10629),  which  is  not  appeal- 
able, is  joined  therewith:  Harris  T.  Wester- 
velt,  15  O.  0.  C.  634,  8  0.  C.  D.  307. 

An  action  by  heirs  against  an  executor 
charging  fraudulent  settlement  of  accounts 
and  fraudulent  and  nnneceraary  sales  of  real 
estate,  and  charging  that  on  a  Just  settle- 
ment over  $6,000  would  be  in  his  hands,  and 
asking  judgment  for  $0,000,  is  not  for  money 
only,  but  is  to  set  aside  fraudulent  settle- 
ments, and  for  a  just  actHnmt,  and  is  appeal- 
able; Reed  v.  Reed,  26  O.  S.  422,  III  Longs- 
dorfs  Notes,  248. 

A  suit  by  the  distributee  to  cancel  receipts 
obtained  by  the  administrator  by  deceit  is 
appealable,  though  judgment  for  the  proper 
distributive  share  is  also  asked:  Duhme  t. 
Mehner,  18  O.  O.  C.  706,  0  O.  C.  D.  78. 

An  administrator  appealing  from  the  com- 
mon pleas  to  the  circuit  court,  properly 
enters  notice  of  appeal  under  G.  C.,  §  12226, 
and  should  not  give  written  notice  under 
G.  C,  a  10740,  which  applies  only  to  appeals 
from  the  probate  court  to  the  common  pleas: 
Layer  v.  Schaber,  67  O.  S.  234,  IV  LongR- 
dorf's  Notes,  713. 

A  suit  against  an  administrator  to  com- 
pel the  allowance  of  a  claim  on  his  refusal 
to  indorse  an  allowance,  is  appealable: 
Smock  T.  Bouse,  12  O.  C.  C.  46,  5  O.  C.  D. 
293. 

Executors  under  bond  not  being  require^l 
to  give  an  appeal  bond,  and  it  being  the 
clerk's  duty  to  transmit  the  papers,  the 
executor's  only  step  is  to  give  notice  of 
appeal:  Sproat  v.  Cutler,  W.  157,  I  Longs- 
dorf's  Notes^  16. 

An  action  by  heirs  claiming  that  an  ex- 
ecutor's sale  had  not  been  according  to  tiie 
will,  and  asking  that  the  vendee  disclose 
his  title  and  be  declared  a  trustee  for  the 
heirs,  and  that  the  executor  convey  to  the 
heirs,  is  not  in  effect  for  ejectment  for 
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puTchose  money,  but  is  for  speeifie  equi- 
table relief,  and  appealable:  Elatn€r  T.  Fife, 
32  O.  S.  36S,  III  LongBdorf 's  Notes,  S38. 

Judgment  having  been  rendered  in  favor  of 
the  guardian  of  an  imbecile  in  an  action 
against  the  latter,  the  guardian  is  a  neces- 
sary party  to  a  proceeding  to  reverse  the 
judgment,  and  where  the  time  has  passed  in 
which  such  proceeding  to  reverse  can  be  pros- 
ecuted, the  proceeding  can  not  be  brought 
against  the  administrator  of  such  ward  upon 
his  decease:  Braditreet  v.  Wettler,  12  O.  G. 
D.  808. 

Probate  court  ordered  the  administrator  de 
honia  non  to  pay  indebtedness  to  his  succes- 
sor. The  administrator  appealed.  It  was 
held  that  finding  the  amount  due  and  direc- 
tion to  pay  waa  judgment  for  money  and  tlie 
appeal  bond  must  be  in  a  sum  double  the 
amount  of  this  judgment:  In  re  Ziegler,  8  O. 
N.  P.  307,6  0.  D.  (N.P.)  54. 

On  a  petition  in  error  to  reverse  a  judg- 
ment rendered  in  the  probate  court  in  a  sum- 
mary proceeding  against  a  party  embeszliug, 
concealing  or  conveying  away  the  property  or 
effects  of  the  estate,  it  was  error  to  order  the 
written  examinations  taken  before  the  pro- 
bate court  to  be  stricken  from  the  record,  for 
they  are  a  legitimate  part  of  the  proceeding 
without  a  bill  of  exceptions  setting  them 
forth:  Hotvell  v.  Frye,  19  O.  S.  558,  II 
Longsdorfs  Notes,  969. 

As  a  judgment  for  costs  may  be  rendered 
agiunst  an  administrator  in  some  cases,  and 
error  is  not  presumed,  the  administrator 
must  show  the  renewing  court  that  this  is 
not  one  of  those  eases:  Kininey  v.  Lochv>ood, 
W.  340,  I  Longsdorf's  Notes,  26. 

Under  G.  0.,  S  I120».  an  exeentor  or  admin- 
istrator who  appeals  in  the  interest  of  his 
trust,  no  bond  is  required,  hut  he  shall  be 
allowed  an  appeal  1^  giving  written  notice 
to  the  eonrt  of  his  intention  to  appeal,  within 
the  time  limited  for  giving  bond:  In  re 
Einim,  S4  O.  8.  485,  IV  Longsdorfs  Notes. 
876. 

A  coexecutor  is  required  to  give  an  appeal 
bond  the  same  as  any  other  party  to  an  ap- 
peal: Dowmng  T.  Dovmng,  3  O.  C.  C.  (N.S.) 
623,  13  O.  C.  D.  389. 

A  transcript  on  appeal  from  the  probate 
court  must  be  filed  in  the  common  pleas  by 
the  party  appealing,  on  or  before  the  second 
day  of  the  term  of  that  court  next  after  the 
undertaking  or  notice  of  intention  to  appeal 
is  given.  The  filing  within  the  time  is  man- 
datory: Downing  v.  Downing,  3  O.  C.  C. 
(N.S.)  623,  13  O.  C.  D.  389. 

When  an  administrator  has  an  individual 
interest  in  the  appeal,  written  notice  of  his 
Intention  to  appeal  is  not  required  by  G.  C, 
{  11208:  In  re  Arkenberg,  I  0.  N.  P.  9,  13 
O.  D.  (N.P.)  666. 


For  the  general  discussion  of  the  subject 
of  appeal,  see  Appeals. 

For  the  general  discussion  of  the  subject 
of  error,  see  Ebboi. 

XXVII.    PROCEEDINGS    BY  CREDITOR 
AGAINST  THE  HEIRS,  DEVISEES.  EXa 

A.  Iaabilitt  or  Hms  Ann  Detzbsu. 

1.   DAU  for  which  LiahUitg  Bwieta. 

G.  C,  {|  10876  and  10877,  provide  the  only 
cases  where  an  heir  is  liable,  and  unless  the 
estate  has  been  settled  the  liability  does  not 
arise:  Arbaugk  v.  MilMt,  5  0.  0.  G.  295,  3 
O.  C.  D.  146. 

The  heir  is  bound  to  pay  taxes:  Piatt  v. 
at.  Olair,  W.  261,  I  Longsdorfs  Notes,  22. 

A  sale  by  the  heir  conveys  title,  but  is  sub- 
ject to  creditor's  lien:  Piatt  v.  8t.  Olotr,  6 
0.  227,  I  Longsdorfs  .Notes,  333. 

A  judgment  tn  personam,  under  which  no 
specific  lien  on  real  estate  was  acquired  dur- 
ing the  lifetime  of  the  judgment  debtor,  can 
not  be  revived  and  enforced  against  the 
heirs:  Miller  v.  Taylor,  29  0.  S.  267,  in 
Longsdorfs  Notes,  464. 

A  saving,  in  a  repealing  statute  relating 
to  administration  of  rights  and  liabilities  ac- 
cruing under  the  repealed  acts  and  the  reme- 
dies provided  therein  includes  inchoate 
rights;  hence,  though  an  action  has  accrued 
<m  a  guardian's  bond,  yet  a  deceased  obli- 
gor's heirs  may  he  held  liable  under  the 
former  statutes  to  tiie  extent  of  assets  re- 
ceived after  final  settlement  by  the  adminis- 
trator, though  no  clum  had  been  presented 
to  him:  Ooehran  v.  Taylor,  13  O.  8.  382,  II 
Longsdorfs  Note^  614. 

2.   Kature  of  Liability. 

A  creditor's  lien  can  be  enforced  1^  the 
administrator  only  upon  the  order  of  the 
proper  court,  the  operation  of  which  is  in 
the  nature  of  a  judgment  or  decree  against 
the  heirs:  Gill  v.  Pinney,  12  O.  a  88.  II 
Longsdorfs  Notes,  646. 

Where  an  estate  has  been  distributed  to 
the  distributees  without  paying  a  debt  (it 
had  not  been  presented),  the  liahilily  of  eoish 
distributee  is  only  for  the  amount  received 
by  him,  where  ihey  did  not  jointly  receive 
the  assets,  hence  they  can  not  be  sued  jointly 
by  the  creditor:  Spicer  v.  Oiselman,  15  0. 
338,  I  Longsdorfs  Notes,  715.   See  also  Ds- 

SOEITT  AND  DlBTBISnTION. 

The  right  of  action,  on  a  guardian's  bond, 
to  recover  from  the  heirs  of  the  sureties  the 
amount  remaining  in  his  hands,  first  accrues 
to  the  ward,  where  such  amount  is  ascer- 
tained by  the  probate  court  on  the  settlement 
of  the  guudian's  final  aceountt  Mere  delay 

Digitized  by  Google 


7676 


EXEOUTBIX. 


7676 


of  the  murd,  on  ftrriTing  of  age,  to  eompel 
arttlonant^  doea  not  disolwrge  the  iuretiea: 
Vowttm  f.  Hammottd,  S8  0.  8.  480,  III  Longs- 
dorf  s  Notes,  981. 

In  a  bill  by  creditor  agminat  beirs,  admin- 
ietrator,  and  piirchaaer,  iJto  eourt  will  finally 
■djiut  the  ertate:  P4aU  t.  St.  Otair,  6  O.  227, 

I  Longsdorf  ■  Notea,  333. 

Upon  the  decease  of  a  debtor,  his  estate  by 
law  stands  for  the  payment  of  bis  general 
creditors  alike,  and  one  creditor  can  not  ac- 
quire a  superior  right  to  such  estate:  Ifc- 
Donaid  r.  A  ten,  I  O.  8.  203,  I  Longsdorf's 
Notes,  081. 

The  debts  of  a  decedent  are  a  lien  upon 
his  real  estate;  and  the  purchasers  from 
his  heirs  take  the  same  cum  onere  and  sub- 
ject to  the  application  of  the  maxim  caveat 
emptor:  Faran  v.  Robinson,  17  O.  S.  243, 

II  Longsdorfs  Notes,  830. 

B.  FBOOEEDUtOS. 

1.   In  Oeneral. 

The  creditor  must  first  exhaust  his  remedy 
against  the  personal  representative:  Stiver 
T.  StiveTf  8  0.  217, 1  Loi^^orfs  Notes,  426; 
Jones  T.  ShiOde,  14  O.  369,  I  Longsdorfs 
Notes,  87S. 

wWe  the  estate  of  wnety  has  passed  into 
the  possession  of  the  heir  and  distributee, 
altlun^h  it  had  not  been  fully  settled,  a 
judgment  against  the  administrator  is  the 
prt^ier  proceeding,  and  not  judgment  against 
the  heir  and  distributee  as  provided  for  in 
a.  a,  IS  10876  and  10877:  MeClaakei/  v. 
Bam,  38  Fed.  Rep.  165,  10  O.  F.  D.  60. 

Whm  a  cause  of  action  accrues  before  the 
expiration  of  the  time  in  which  the  executor 
may  he  sued,  suit  can  not  he  maintained 
against  the  heirs  under  O.  C,  {{  10876  and 
10877:  BMti  v.  Diehl,  12  O.  D.  (N.P.)  383. 

In  foredosnre  of  a  mortgage  given  by 
beirs  the  administrator  of  the  ancestor  is 
a  proper  party,  for  it  sedcs  to  apply  land  to 
their  debts  when  his  debt  is  a  paramount 
claim  on  the  title.  Hence  he  may  appeal 
from  a  decree  shutting  him  out:  Elatner  v. 
Fiaher,  12  O.  C.  C.  517,  5  O.  C.  D.  397.  See 
also  MomoMta. 

2.  Juritdiotion. 

A  bill  in  chancery  by  a  judgment  creditor, 
against  an  administrator  in  another  state, 
can  not  be  snsteined  against  the  heirs  of  de- 
cedent in  this  state  upon  the  judgment  alone 
without  other  circumstances  to  give  the  court 
jurisdiction:  Haynee  v.  Colvin,  19  0.  392,  I 
Longsdorfs  Notes,  884. 

It  has  been  held  "that  the  heir  could  not 
be  compelled  in  equity  to  satisfy  judgment 
recovered,   not  sgsinst  the  ancestor,  but 


against  the  administrator  of  the  aneestor"  in 
ffaynes  T.  Colvin,  10  O.  302,  I  Longsdorfs 
Notes,  884,  but  this  applies  to  the  law  as  it 
now  is,  when  the  judgment  against  the  ad- 
ministrator is  not  against  him  in  his  repre- 
sentative capacity:  Spicer  r.  Oisehnan,  16  0. 
338, 1  Longsdorfs  Notes,  715. 

3.  Defenae. 

In  ^e  action  provided  lor  1^  O.  C,  1 10876, 
the  same  defenses  may  be  made  as  in  an 
action  against  the  personal  representetivcs : 
Camp  V.  Boatwick,  20  O.  8.  337,  II  Longs- 
dorfs Notes,  008. 

4.  Evidence. 

The  record  of  a  judgment  against  the  ad- 
ministrator, and  the  return  of  nulla  bona  by 
the  sheriff  to  an  execution  issued  thereon,  is 
not  evidence  to  show  the  want  of  assets  in 
the  hands  of  the  administrator  in  an  action 
against  the  heir  to  subject  his  real  estete  to 
the  payment  of  the  ancestor's  debto:  Jonea 
T.  SMelda,  14  O.  369,  I  Longsdorfs  Notes, 
675. 

For  the  general  discussion  of  the  subject 
of  evidence,  see  EvnnNCB. 

EXECUTORY  CONTRACT 
OF  SALE. 

See  Sales. 

EXECUTORY  CON- 
TRACTS. 

Bee  Contracts. 

EXECUTORY  DEVISE. 

For  executory  devise,  see  Wills,  Lsgaoibs 
AND  Devises. 

EXECUTORY  ESTATES. 

See  FmtJBK  Interests. 

EXECUTORY  SALES. 

See  Sales. 

EXECUTORY  TRUSTS. 

See  TkusTS. 

EXECUTRIX. 

See  EzEcnroBS,  Administrat<»i8  and  Ad- 

UINISTBATION  OF  ESTATES, 
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EXEMPLARY  DAMAGES. 

For  exemplary  damagefl,  see  Dauaass. 

EXEMPLIFICATION  OF 
RECORD. 

See  Eni»Noi;  Becohds. 

EXEMPTION  FROM 
EXECUTION. 

See  ExEOOTioN,  Wbit  or. 

EXEMPTION  FROM  JURY 
SERVICE. 

See  JuBT. 

EXEMPTION  FROM  ROAD 
LABOR. 

See  RojLDS. 

EXEMPTION  FROM 
TAXATION. 

See  Taxation. 

EXEMPTIONS. 

For  exemptione  from  esecntione,  see  Exe- 
cution, Wbit  of. 
For  homestead  exemptions,  see  Ezxodtion, 

Writ  of. 

For  exemptions  from  arrest,  see  Arrest. 
For  exemption  from  attachment,  see  At- 
tachment. 

For  exemptions  from  service  of  process, 

see  EXTRADITION;  SUUMONS. 

For  exemption  from  taxation,  see  Taxa- 
tion. 

For  exemption  from  assessment,  see  As- 
sessments. 

For  inheritance  tax,  see  Taxation. 

The  wages  of  a  married  man  living  apart 
from  and  not  supporting  his  family,  are  not 
exempt  from  attachment  under  G.  C, 
§§  10253  or  11725,  and  the  phrase  "head  or 
support"  may  be  read  "head  and  support" 
(10213):  Barrow  v.  WilUiims,  12  O.  N.  P. 
(N.S.)  618,  22  O.  D.  (N.P.)  355. 

An  assignor  for  the  benefit  of  creditors  is 
entitled  to  an  allowance  of  the  value  of  his 
exemptions  upon  application  made  at  any 
time  before  distribution:  Assignment  of 
Daviea,  10  O.  N.  P.  (N.S.)  205,  56  Bull.  369. 

Evidence  offered  by  the  defendant  that  he 
is  the  head  and  support  of  a  family  is  ground 


for  a  dischvge  of  an  attachment,  where  not 
met  by  evidence  of  greater  weight  offered 
1^  the  plaintiff:  Toung  t.  Olark,  18  O.  O.  0. 
(N.S.)  884.  38  O.  C.  D.  374. 

Alimony  can  not,  either  before  or  after 
payment  thereof,  he  subjected  to  the  pay- 
ment of  debts  of  the  wife  which  existed  prior 
to  the  allowance  thereof:  Fickel  et  ol.  v. 
Granger,  83  0.  S.  101. 

When  one  dies  intestate  leaving  a  widow, 
who  having  separated  from  him,  is  perma- 
nently residing  elsewhere,  the  property  on 
which  he  resided  is  brought  to  sale  for  the 
payment  of  a  mortgage  lien  thereon  and  for 
the  payment  of  his  debts,  she  is  not  entitled 
to  an  allowance  out  of  the  proceeds  in  lieu 
of  homestead,  the  widow's  right  in  that  re- 
gard being  fixed  by  Q.  C,  %  11732,  which 
confines  the  right  to  "a  widow  composing  a 
part  of  the  decedent's  family  at  the  time  of 
his  death":  yichols  v.  French,  83  O.  S.  162 
[following  Elliott  v.  Plattor,  43  0.  8.  198,  IV 
Longsdorfs  Notes,  169],  See  also  Execu- 
tion, Wbit  of. 

The  mere  fact  that  a  church  owns  prop- 
erty, whether  it  derives  an  income  from  it  or 
no^  does  not  create  the  exemption.  It  must 
first  of  all  be  used;  secondly,  it  must  be  used 
exclusively.  The  mere  fact  of  ownership 
alone  without  these  other  requisites  referred 
to,  give  no  claim  to  exemption,  nor  does  it 
make  any  difference  whether  the  income  of 
the  property  is  applied  to  religious  purposes 
or  otherwise^  where  the  church  has  leased  a 
portion  of  its  property  for  secular  purposes: 
Jsrusolem  Soeieig  v.  JMehardtoHf  10  O.  N.  P. 
(N.S.)  814.  See  also  Tauiton. 

R.  S.,  13836-3  (repealed  09  t.  637,  {49; 
for  analogoiu  section  see  6.  C,  {  9660) ,  ex- 
empting building  and  loan  associations  from 
the  operation  of  the  usury  laws  of  the  state, 
with  respect  to  loans  msde  to  members  and 
depositors,  is  neither  violative  of  Art.  II,  S  26, 
of  the  constitution,  which  requires  all  laws 
of  a  general  nature  to  have  uniform  opera- 
tion ^roughout  the  state,  nor  Art.  XIII,  {  1, 
which  provides  that  the  general  assembly 
shall  pass  no  special  act  conferring  corporate 
powers,  nor  of  Art.  I,  S8  1  and  2,  of  the  con- 
stitution: Loan  Association  v.  Demoyers,  4  0. 
C.  C.  (N.S.)  337,  16  O.  C.  D.  352;  Spies  v. 
Trust  Co.,  4  0.  C.  C.  (N.S.)  103,  14  O.  C.  D. 
40  [not  following  Myhrantz  v.  Loan  Asaocia- 
Hon,  19  O.  0.  C.  61,  10  0.  C.  D.  250]. 

See  also  BniLDiNO  and  Loan  Associa- 
tions. 

The  law  making  power  may  provide  ade- 
quate laws  for  the  full  collection  of  debts,  as 
it  may  omit  to  do  so;  it  has  the  power  within 
the  limits  of  the  constitution  to  declare  what 
property  shall  be  exempt  from  force  of  the 
collection  laws  and  when  that  power  has 
been  lawfully  exercised  the  effect  is  to  make 
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the  law  a  part  of  subsequently  execated  con- 
tracts:  Witliama  v.  Donough,  65  O.  8.  499, 
rV  Lon^sdorf  s  Notes,  890.    See  also  Con- 

STITUTIONAL  LAW. 

R.  8.,  $2380  (repealed  06  v.  96;  for  an- 
aI<^ous  section  see  Q.  C,  |3819),  and  the 
exemption  of  property  from  the  assessment 
for  sewers  as  therein  provided,  are  applicahle 
where  the  assessment  is  levied  for  the  con- 
struction of  a  main  sewer  in  a  city  of  the 
third  greuAe  and  first  class:  Ford  v.  Toledo, 
64  O.  8.  9Z,  TV  Longsdorf  s  Notes,  866. 

The  'local  drainage"  contemplated  hy  R.  1=!., 
12380  (rep«^ed  06  v.  96,  for  analogous  sec- 
tion Bee  G.  C,  {3819),  is  adequate  drainage 
for  the  necessary  and  usual  purposes  of  sew- 
erage; and  it  is  not  enough  to  entitle  a  lot 
to  exemption  from  assessment  that  it  is  pro- 
vided with  sufficient  surface  drainage,  or 
does  not  need  drainage  of  that  kind:  Ford 
V.  Toledo,  64  O.  8.  92,  IV  Longsdorf's  Notes, 
866. 

A  lot  in  need  of  local  drainage  is  not  ex- 
empt from  assessment  because  it  is  entirely 
unimproved,  and  there  is  Ho  immediate  need 
for  any  such  drainage.  Vacant  lots  may  and 
usually  do  receive  a  present,  special,  i^>pre- 
ciable  benefit  from  the  construction  of  a  sewer 
accessible  by  them  for  seweri^e  purposes, 
Aifficient  to  sustain  an  assessment  made  on 
the  basis  of  benefits:  Ford  v.  Toledo,  64  O. 
6.  92,  IV  Longsdorf B  Notes,  866,  8ee  also 
AssnsHCNTB. 

The  real  estate  belonging  to  an  institu- 
tion of  purely  public  charity  is  exempt  from 
taxation  only  when  used  exclusively  for  char- 
itable purposes:  Rose  Institute  v.  Myers, 
80  0.  S.  — . 

The  exemption  from  taxation  of  institu- 
tions of  purely  public  charity  provided  by 
g  2,  Art.  Xn,  of  the  constitution  of  Ohio,  is 
of  such  institutions  as  property  and  not  ns 
persons  and  if  such  real  estate  is  rented  for 
commercial  and  residence  purpoi^es  it  is  not 
exempt  although  the  income  arising  from 
such  use  is  devoted  wholly  to  the  purpose 
of  the  charity,  and  there  is  no  distinction  in 
this  respect  as  between  real  and  personal 
property:  Rose  Institule  v.  Myers,  89  O. 
S.  — . 

Moneys  and  credits  of  such  institution  of 
purefy  public  charity  used  wholly  to  meet 
its  expenditures  are  likewise  exnnpt  but 
should  the  trustee  thereof  employ  such  money 
in  boBinesB,  aa  for  instance,  loaning  it  at 
interest,  the  money  thus  loaned  would  be 
liable  to  taxation  aa  much  as  any  other 
money  at  interest  no  matter  who  the  owner 
mi^t  be:  Boae  Institute  v.  Myers,  80  0. 
8.  — ;  Myers  v.  Rose  Institute,  80  O.  8.  — . 


EXHAUSTED  SECURITY. 

See  Mamhalliwq  Assirra,  Tjxsb  aitd  8b> 
cnsims. 

EXHAUSTING  OTHER 
REMEDIES. 

See  Creditob's  Bill. 

EXHAUSTING  PER- 
SONALTY. 

See  £xzouTH>R. 

EXHIBITION  OF  PERSON. 

See  iRDBOEirr  Conduot. 

EXHIBITS. 

For  exhibits  attached  to  pleadings,  see 

Pleadihos. 

The  fact  that  an  exhibit  referred  to  in  a 
bill  of  exceptions  is  not  attached  thereto  nor 
identified  in  such  a  way  as  to  make  the  ex- 
hibit available  in  the  reviewing  court,  does 
not  require  the  bill  to  be  stricken  from  the 
files  where  questions  other  than  those  in- 
volving the  exhibit  are  properly  presented 
for  review:  Hammel  v.  Insurance  Co.,  4  0. 
C.  0.  (N.S.)  380,  14  O.  C.  D.  101. 

A  map  and  blue  print  filed  with  a  bill  of 
exceptions  and  so  described  as  to  leave  no 
doubt  of  their  identity  beoome  a  part  of  the 
bill  of  exceptions:  Swart  v.  Dock  Co.,  60  0. 
S.  574,  IV  Longsdorf's  Notes,  965. 

An  unattached  exhibit  belonging  to  a  bill 
of  exceptions  should  have  the  number  of  the 
case,  the  title  of  the  case  and  the  name  of 
the  court  to  properly  identify  it:  Dock  Co. 
V.  Swart,  2  O.  0.  C.  (N.S.)  457,  14  O.  C.  D. 
504. 

The  identification  of  an  exhibit  by  marking 
it  "Ex.  1"  with  the  number  of  the  case  on 
trial  aud  the  initials  of  the  official  stenogra- 
pher, is  not  so  clear  and  unmistakable  that 
the  exhibit  may  thereafter  be  regarded  as  con- 
structively attached  to  a  bill  of  exceptions 
making  reference  to  it:  Dock  Co.  v.  Swartt 
2  0.  C.  C.  (N.S.)  457,  14  O.  C.  D.  504. 

Where  a  bill  of  exceptions  refers  to  a 
policy  of  insurance  as  "Exhibit  B,"  a  policy 
of  insurance  marked  "Exhibit  A"  and  not 
attached  to  the  bill  of  exceptions,  is  not 
properly  identified  and  can  not  be  considered 
by  the  reviewing  court:  Sammel  t.  /nnir- 
anee  Co.,  4  0.  0.  0.  <N.8.)  880,  14  0.  0.  D. 
101. 

Plaintiff's  counsel  has  no  lien  upon  ex- 
hibits, the  property  of  plaintiff  attached  to 
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tin  petition  mod  AM  in  oonrt,  which  plain- 
tiff has  detached  and  carried  away,  upon  his 
diimiiaeaT  of  the  niit,  withont  the  eouent  of 
his  oouniel  before  the  decree  and  a  motion 
will  not  lie  to  compel  plaintiff  to  return  such 
exhibits:  Draidame  v.  Investment  Co.,  8  O. 
N.  P.  405,  11  0.  D.  (N.P.)  608. 

Failure  properly  to  marlc  for  identification 
certain  depositions  which  were  used  at  the 
trial  below,  or  to  attach  them  to  the  bill  of 
exceptioDs,  does  not  prevent  their  being 
treated  as  a  part  of  the  bill  of  exceptions, 
when  it  is  reasonably  certain  that  tbey  are 
the  same  depositions  which  were  used  in  the 
court  below,  and  that  it  was  intended  they 
should  be  made  a  part  of  the  bill  of  excep- 
tions, but,  owing  to  an  inadvertence,  they 
were  not  attached  but  filed  with  the  original 
papers  in  the  appellate  court:  Pullman  Oo. 
T.  Waahingtw,  10  O.  C.  C.  (K£.)  105,  20  0. 

c.  a  17. 

It  is  the  better  praeUce  for  the  proper 
identification  of  an  ochibit  introduced  in 
evidence  with  the  intention  of  attaching  it 
to  the  bill  of  exceptions,  that  the  stenographer 
in  his  reference  to  it  should  add  the  words, 
"and  the  same  is  hereto  attached  and  made 
part  of  the  bill  of  exceptions":  Young  v. 
Young,  7  O.  a  C.  (N3.)  410,  18  O.  C.  D. 
179. 

"Eseept  where  ecmietiiiiig  ia  to  be  determined 
hj  an  inspection  of  them,  or  unless  the  same 
eon  not  Iw  exhibited  by  cc^y  so  aa  to  fairly 
present  to  the  reviewii^  court  the  question 
Bonght  to  be  rabmitted,  the  originals  of  dep- 
ositions  and  documents  given  In  evidence  on 
a  trial  of  a  eanse,  need  not  be  attached  as 
exhibits,  to  a  bill  of  exceptions  talcen  in 
such  cause,  but  may  be  incorporated  therein 
hy  copy:  Aeeidmt  Co.  v.  hotter,  67  0.  8.  413. 

In  a  case  where  no  such  necessity  exists 
for  the  production  of  the  originals,  U  a  bill 
of  exoeptiona  ^gned  and  allowed  the  trial 
judge  and  duly  filed  in  the  circuit  court,  has 
onbodied  in  it  as  a  part  of  it,  copies  of  depo- 
sitiMiB  and  doenmente  given  in  e^dence  on 
the  trial,  it  Is  error  for  the  circuit  court  to 
strike  siwh  hill  of  exceptions  frwn  the  files, 
or  to  disregard  and  refuse  to  consider  said 
evidence,  merely  because  the  originals  of  such 
depositions  and  documents  are  not  attached 
thereto  and  presented  therewith:  Accident 
Co.  v.  Notter,  67  O.  S.  413,  IV  Lonffadorf's 
Notes,  932.    See  also  Bill  of  Exceptions. 

Identification  of  X-ray  skiograph,  claimed 
to  be  that  of  the  plaintiff  should  be  properly 
identified  as  such  before  it  can  properly  be 
admitted  as  evidence:  RaUtoajf  t.  Hobart,  13 
0.  0.  C.  (N.8.)  592,  22  O.  C.  D.  164. 

The  mere  fact  that  exhibits  offered  in 
evidence  are  of  considerable  bullc  or  weight 
does  not  excuse  a  failure  to  attach  them  to 
the  bill  of  exceptions  or  to  properly  mark 


them  for  identification  on  review  on  the 
wei^^t  of  the  evidence:  Btate  t.  HMbelMM, 
IS  0.  C.  0.  (N.B.)  821,  22  O.  0.  D.  1  [af- 
firmed, without  opinion,  Binikelmam  t.  State, 
83  O.  B.  446]. 

In  pleading  a  wntmA  betweoi  attom^ 
and  client  for  part  of  a  future  Judgment  it  is 
not  necessary  to  allc^  whether  or  not  the 
contract  was  In  writing,  or  if  in  writing  to 
attach  a  copy  thereof  to  tiie  petition,  but 
only  to  all^  the  sobstance  of  the  eontraet: 
Smith  V.  RaOroad  Oo^  11  O.  N.  P.  (N.8.) 
65,  21  O.  D.  {NJ?.)  480  [affirmed  by  circuit 
court,  without  opinion,  Smith  v.  Railroad 
Co.,  11  O.  N.  P.  (N.S.)  65,  21  O.  D.  (N.P.) 
480].   See  also  AirrasET  and  Olient. 


EXISTENCE  OF  REMEDY 
AT  LAW. 

See  Equity  and  cross  references  there- 
under. 


EXISTING  CREDITORS. 

See  Fraudulent  Convxtanoib. 

EXISTING  DEBT. 

For  existing  dd>t  as  consideration,  seA 

CONTBAOTS;    TaAVmjIXItT  CoimCTAVOBB. 

EXISTING  RIGHTS. 

For  statutes  impidring  existing  rl|^ts,  aee 
CoNsnruTioNAi.  Law;  Statutxs. 

EX  MALEFICIO  TRUSTS. 

See  TnuBTS. 

EX  OFFICIO. 

See  OmoE. 

EXONERATION. 

See  CoNTEiBunON. 

EXONERATION  OF  REAL 
OR  PERSONAL  ESTATE. 

For  exoneration  of  property  by  will,  see 
Wills,  Ijegaoibs  and  Dbvisbs. 

EX  PARTE. 

For  ea  parte  orders,  see  Attachhktt;  Ir- 

JUNCnON. 
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A  proceeding  where  a  will  la  propounded 
for  probate  ia  not  adversary,  but  entirely 
MP  parte,  and  nothing  more  is  required  than 
that  a  prima  facie  case  is  made  that  the 
testatrix  was  of  full  age,  of  sound  mind  and 
memory,  and  free  from  restraint;  that  the 
paper  writing  propounded  is  in  writing,  and 
that  it  is  signed  at  the  end  thereof  by  her, 
and  attested  and  subscribed  in  her  presence 
by  two  or  more  competent  witnesses  who  saw 
the  testatrix  subscribe  or  heard  her  acknowl- 
edge the  same:  In  re  Estate  of  yichoUon,  2 
0.  N.  P.  (N.S.)  189,  49  Bull.  379.  See  also 
Wills,  liBOAcns  avu  DEnsES. 

EXPATRIATION. 

Sea  AuEHS. 

EXPECTANCY. 

For  conveyance  of  expectancies,  see  As- 
aiQnuEKTB;  DEicm;  Estoppel;  Futubb  In- 
tkbbsts. 

For  CTpectancy  of  lUc,  aee  Duct  bt 
WBonGTUL  Act;  Etidkncb. 

"Expectancy,"  as  applied  to  property  which 
may  be  considered  in  determining  a  husband's 
ability  to  pay  alimony,  does  not  include  the 
mere  posaibility  of  accession  by  inheritance 
from  his  living  parents:  Davit  v.  Davis,  12 
O.  C.  C.  (N.S.)  29,  21  O.  C.  D.  136.  See  also 
DrvoBci,  ALiHom  and  Custody  or  Chxl- 

DBXN. 

Expectancies  or  remainders  are  devisable 
by  will:  Burkhardt  v.  Decker,  8  O.  N.  P. 
(NA)  626,  20  O.  D.  (N.P.)  106.  See  also 
Wills,  Lbqacqs  and  Devises. 

A  mere  expectancy  or  posaibility  is  not  as- 
signable at  Uw:  Rodijkeit  v.  Andrews,  74 
O.  S.  104,  IV  Longsdorfa  Notes,  1006  [af- 
firming Andrtvn  T.  Jte««wy  Co.,  7  0.  C.  C. 
{N5.)  161,  17  O.  C.  D.  814].   See  also  As- 

SIONUXNTS. 

As  between  private  persons,  unearned 
wagea  constitute  a  posaibility  Coupled  with 
an  interest  to  which  a  valid  title  may  be 
given  by  aaaignment;  thia  doctrine  ia  recog- 
nized by  an  unbroken  line  of  authority: 
Andrews  v.  Railway  Co.,  7  0.  C.  0.  (N.S.) 
181  17  0-  C.  D.  814  [following  Brooks  Co.  v. 
Toltnan,  6  0.  C.  0.  {N.S.)  137];  [affirming 
Rod%}k«it  V.  Andrew*,  74  O.  S.  104,  IV  Longs- 
dorfa  Notes,  1006].  See  also  Services. 

EXPECTATION  OF 
IMMUNITY. 

See  Amss,  Abittobs  and  Accohfuceb; 
WmnsBES. 


EXPENDITURE  AND  AP- 
PROPRIATION OF  MU- 
NICIPAL CORPORA- 
TION. 

See  Municipal  Cokpobationb;  Fobuo 
CoNTBAOTS;  Taxation. 

EXPENSES. 

For  expenses  of  administrators  and  ex- 
ecutors, see  ExiouTOBS,  Adunistbatobs  and 
AsimnSTBATioN  or  Estates. 

For  expenses  of  county  commlasionera,  see 

CODHTIEfl  AND  COUNTY  COHHISSIONBBS. 

Bxpense  is  that  which  ia  expended,  laid 
out,  or  consumed;  cost,  outlay,  charge,  as 
expenses  of  a  war :  Btate  t.  Cra&g,  21  0.  C. 
C.  180.  11  O.  0.  D.  667. 

The  word  "expenses'*  as  used  in  G.  C, 
1  11060,  relative  to  the  recovery  of  expenses 
and  attorney's  feea  upon  the  abandonment  of 
appropriation  proceedii^,  meana  something 
different  from  "costs,"  as  ordinarily  used. 
It  embraces  such .  legitimate  and  proper  ex- 
penses as  may  have  been  incurred  1^  the 
defendant  during  the  progress  of  the  trial, 
including  the  traveling  expenses  of  a  party, 
a  livery  bill  necessary  to  facilitate  the  at- 
tendance of  witnesses,  etc. :  Bmlway  v. 
Warehouse  Co.,  S  O.  L.  R.  S30,  63  Bull.  13. 
See  also  Euinent  Domain. 

O.  C,  I  3001,  makes  no  provision  for  mile- 
age for  county  commissioners  when  traveling 
either  within  or  without  toeir  <wunty.  The 
provision  lor  "necessary  traveling  expenses 
when  traveling  outside  of  the  county  on  offi- 
cial business"  ia  a  provision  for  (Mfficial  as 
distinguished  from  personal  exposes — for 
the  cost  of  going  and  coming,  but  not  for 
board  and  personal  expenses:  State  v.  Car- 
lisle,  2  0.  N.  P.  (N.S.)  637,  15  O.  D.  (N.P.) 
287. 

Damages  awarded  to  persons  owning  prop- 
erty  along  a  street  on  account  of  a  change  of 
grade  affecting  their  access  to  their  property, 
are  not  chargeable  sgainat  the  proper^ 
owners  as  a  part  of  the  costs  and  expenses 
of  improvement  of  the  street:  McOlynn 
V.  Toledo,  22  0.  C.  C.  34,  12  0.  0.  D.  16.  See 

also  ASSB88UENT8. 

A  receiver,  appointed  by  a  state  court  to 
take  possession  of  a  fund  discovered  by  a 
proceeding  in  aid  of  execution  under  G.  C, 
§  11772,  acts  as  the  officer  of  the  court,  and 
is  entitled  to  reasonable  compensation  for  his 
services  and  expenses  as  such  and  for  costs 
in  a  proceeding  instituted  by  the  trustee  in 
bankruptcy  of  the  same  debtor's  estate  upon 
exception  to  the  allowance  of  the  reeeiver'a 
claim:  Rodgers  v.  Forbes,  3  0.  C.  0.  (N.B.) 
528,  13  O.  C.  D.  438.   See  also  Rbceivebs, 
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A  public  officer  ii  the  agent  of  the  public 
and  he  is  goTerned,  as  to  expensei  made  with 
good  faith,  by  the  same  rule  that  would  be 
applicable  to  like  adts  of  a  private  agent  or 
of  a  guardian  or  an  administrator  and  is 
entitled  to  reimbursement  therefor:  Kloeb 
T.  Mertw  Co.,  4  0.  C.  C.  (N.S.)  668,  1«  O. 
G.  D.  162.   Bee  also  OmCE. 

Where  in  the  ease  of  a  foreclosure  against 
an  oil  lease  the  defendant  remains  in  posses- 
sion and  operate!  tiie  wells  after  the  sale  to 
the  time  of  the  eonflnnation  thereof  hy  the 
court,  he  is  liable  to  account  to  the  pur- 
chaser for  the  product  during  that  time,  less 
his  actual  and  necessary  expenses  in  operat- 
ing the  wells:  Murphy  v.  Hardee,  22  O.  C. 
C.  611,  12  O.  C.  D.  837.   See  also  Oil  and 

OAS. 

Funeral  expenses  and  expenses  of  last  sick- 
ness are  made  preferred  claims  against  es- 
tates of  decedents  under  O.  C,  f  10714,  and 
as  such  should  be  presented  to  the  executor 
or  administrator  for  his  allowance  or  rejec- 
tion, as  provided  by  G.  C,  {10717:  Estate 
of  Miller,  12  O.  D.  (l^.P.)  662. 

A  county  auditor  refused'  to  draw  a  war- 
rant in  payment  for  advertising  the  rate  of 
taxation,  on  the  ground  that  if  set  up  in 
compact  form  and  charged  at  the  rate  fixed 
by  6.  C,  I  6261,  it  would  amount  to  $330 
instead  of  $776,  the  amount  ordered  paid  by 
the  commissioners.  In  resisting  the  pay- 
ment of  the  account  as  allowed  by  the  com- 
missioners, the  auditor  incurred  legal  ex- 
penses, admitted  to  have  been  reasonable  in 
amount,  which  toe  commissioners  refused  to 
pay.  It  was  held  that  the  auditor  was  jus- 
tified in  his  action,  and  that  the  bill  for  his 
expenses  should  have  been  allowed  by  the 
conmiisaioners :  Kloeh  t.  Oommiaaioners,  4 
O.  C.  C.  (N.S.)  585,  16  O.  C.  D.  162.  See 
also  GounTns  aud  CouitTT  Comuissionebs. 

G.  C,  1 12008,  relating  to  actions  for  dower 
revived  in  the  name  of  plaintiff's  executor  or 
admtniBtrartor,  doet  not  authorize  the  re- 
covery of  eonneil  fees  in  ordinary  actions 
for  the  assigmnent  of  dower.  The  expenses 
referred  to  in  this  action  are  expenses  at- 
tending the  assignment  of  dower  by  commis- 
sioners under  G.  1 12014:  Watson  v. 
WaUon,  81  0.  C.  C.  249,  11  0.  C.  D.  463. 
See  also  Do  web. 

In  an  action  for  dower  where  the  court 
determines  the  value  of  the  dower  interest  in 
a  gross  sum  and  charges  the  amount  so  as- 
seaeed  as  a  lien  against  the  lands,  the  land- 
owner may  pay  the  sum  so  assessed  and  on  a 
covenant  against  incumbrances  may  recover 
the  expense  incurred  in  defending  the  action 
for  dower  and  the  value  of  the  dower  interest 
which  he  was  required  to  extinguish.  The 


amount  found  by  the  court  in  the  action  for 
dower  is  not  necessarily  the  value  of  the 
dower  interest  to  be  recovered  in  the  latter 
action:  Weyer  v.  Soger,  21  O.  C.  C.  710,  12 
O.  G.  D.  ISS.  See  ako  CovsirANT,  AonoM 
or. 

Hie  measure  of  datnagea  on  account  of  the 
wreddng  of  a  drug  store  by  an  explosion  of 
gas,  due  to  the  negligence  of  the  gas  com- 
pany, is  the  loss  in  value  of  the  goods,  fix- 
tures, and  appliances  by  reason  of  the  expio- 
aion,  to  which  may  be  added  loss  of  good 
will,  and  expaues  inourred  in  caring  for  the 
goods  after  the  explosim:  Forrjf  v.  Oaa  Oo^ 
6  O.  L.  B.  163,  58  BnlL  408  [affirmed;  with- 
out opinion,  Qat  Oo,  t.  J'orry,  80  O.  8.  738]. 
See  also  Gas  Cohpaiiiis. 

Cost  of  ranoving  and  warehoiuing,  in- 
curred by  the  sheriff,  as  to  property  held  by 
him  under  process,  not  being  provided  for  by 
law,  can  not  be  recovered  in  an  action 
against  the  party  who  issued  the  attachment: 
Mathers  v.  Ramsejf,  3  Dec.  Bep.  67,  2  Gaz. 
334,  13  Dee.  Kep.  205,  2  D.  884.  See  also 
Costs. 

In  an  action  by  an  Inaanuiee  agent  against 
hia  company  for  breach  of  contact  of  em- 
ployment, by  which  he  was  to  be  allowed  a 
conunisston  on  business  secured,  without  any 
allowanoe  for  expenses,  such  agent  can  not 
prove  as  part  of  the  damages  for  the  breach, 
any  expenses  be  was  put  to  in  conducting 
the  business:  Jakotoenko  v.  Life  Associa- 
tion, 21  0.  G.  C.  ItfO,  U  0.  C.  D.  576.  See 
also  Sebvices. 

It  is  error  to  charge  a  jury  that  recovery 
can  be  had  on  account  of  expenses  attendant 
upon  an  -injury,  where  there  is  no  evidence 
before  the  jury  as  to  the  amount  of  such 
expenses:  Buchtel  College  v.  Martin,  1  O.  G. 
C.  {N.S.)  508,  15  O.  G.  D.  494.  See  also 
Chaboe  of  Coubt. 

The  statute  of  limitations  against  claims 
for  expenses  of  last  sickness  begins  to  run 
from  the  date  of  account,  but  against  fu- 
neral ei^enses  not  until  after  the  aj^int- 
ment  of  an  administrator,  there  being  no 
person  to  sue  or  to  be  sued  during  the  in- 
terval between  the  death  of  tbe  deceased  and 
the  appointment  of  his  personal  representa- 
tive: Estate  of  MiOer,  12  O.  D.  (KP.)  662. 


EXPENSES  OF  ACTION. 

See  ATRttNxr  and  Cuert;  Costs. 


EXPERIENCE. 

See  EviDEKCEi  Witvksseb. 
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EXPERIMENTS. 

The  refusal  of  the  court  to  allow  an  ex- 
periment to  be  made  outside  of  the  court  in 
the  presence  of  the  jury,  but  without  the 
consent  of  both  parties,  is  not  error:  Rail- 
way Y.  Parker,  0  0.  C.  C.  (N.S.)  28,  19  O.  G. 
D.  1. 

Evidence,  in  an  action  for  personal  in- 
juries, in  the  nature  of  the  reeulta  of  an  ex- 
periment with  the  same  kind  of  a  train  at 
the  same  place  and  with  a  similar  crew,  la 
not  demonstrative  or  controlling  evidence^ 
particularly  where  the  conditions  are  not 
exactly  the  same.  In  case  at  bar,  the  cases 
were  distinguished  by  the  fact  tiiat  when  the 
accident  occurred  the  track  was  wet  and 
slippery  and  the  men  were  not  anticipating 
the  neoBsrity  of  stopping.  In  the  experiment 
the  track  was  not  in  the  same  condition  and 
the  crew  anUcipated  duties  to  be  performed: 
Railway  Co.  t.  Budaon,  22  0.  C.  C.  689,  12 
O.  C.  D.  861.   See  also  EmmroB. 

EXPERT  AND  OPINION 
EVIDENCE. 

Bee  KviDEKCB;  WimESsn. 

EXPERTS. 

For  experts  as  witnesses,  see  Evidbkoe; 
WirmssBB. 

Employment  to  defend  a  case  does  not  au- 
thorise employment  of  an  expert  to  assist  in 
preparation,  th«  cUent  being  accessible  and 
there  being  no  emergency:  Knight  v.  Buser, 
0  Dee.  Rep.  772,  8  Am.  L.  Rec.  28. 

An  vnpUiyet  is  only  bound  to  use  ordinary 
eare  in  furnishing  appliances  for  his  work- 
men, and  this  requires  only  the  application 
of  ordinary  testa,  and  does  not  require  the 
employment  of  nperts  or  the  use  of  the 
highest  tests:  Speller  v.  Brewing  Co.,  6  O. 
K.  P.  (N.B.)  661,  16  0.  D.  (N.P.)  620,  1 
Hosea,  400  [aflSrming  Sprier  v.  Bretoing  Co., 
10  O.  D.  (N.P.)  281,  8  O.  L.  R.  378].  See 
also  IfAsnB  AND  Sbbvakt. 


EXPIRATION  OF  TERM 
OF  OFFICE. 

See  OmoK. 


EXPLANATION. 

For  evidence  in  explanation  of  written 
contract,  see  Evideiiob;  Cvstou  and  Usaobb; 

CONTBAOTS. 

EXPLOSIONS. 

For  gaa  explosions,  see  Gas  Co>fPAinE8. 

Where  a  policy  excludes  loss  by  explosion, 
unless  fire  ensues,  but  covers  loss  by  light- 
ning, a  loss  caused  1^  lightning  striking  a 
powder  house  near  by  owned  by  a  third  per- 
son,  is  a  loss  by  explosion,  and  is  not  cov- 
ered: Ineuranee  Co.  v.  Roost,  55  O.  S.  681, 
IV  LongsdorPs  Notes,  673.   See  also  Insub. 

ANCE. 

Storage  of  nitroglycerine  on  premises  being 
an  extraordinary  and  unusual  use  of  prop- 
erty and  not  an  ordinary  use,  and  a  con- 
stant menace  to  other  property,  renders  the 
owner  liable  for  damage  from  its  explosion, 
though  he  violated  no  statute  and  was  not 
negligent.  The  liability  is  not  confined  to 
adjacent  property,  hut  (otends  to  any  within 
the  circle  of  danger:  Olyoerine  Co.  v.  Man' 
ufaoturing  Co.,  60  O.  S.  660,  IV  Longadorf's 
Notes,  795  [affirming  Manufacturing  Co.  v. 
Glycerine  Co.,  14  O.  C.  C.  622,  7  O.  C.  D. 
682].   See  also  NtnsANOE. 

In  an  action  for  damages  for  injuries  to 
plaintiff  from  being  struck  while  stajiding  on 
bis  own_  premises,  by  a  stone  thrown  by  a 
blast  in  a  neighboring  quarry,  evidence  of 
previous  instances  of  stones  being  thrown 
upon  the  land  of  the  plaintiff  is  competent, 
where  admitted  for  the  single  purpose  of 
showing  whCTce  the  stone  came  that  struck 
plaintiff  and  the  distance  it  might  be  Uurown 
in  that  way:  Clay  Co.  v.  Ohojnicki,  14  O.  0. 
C.  (N.S.)  690, 23  0.  C.  D.  356  [affirmed,  with- 
out opinimi.  Clay  Co.  v.  Chojnidti,  83  0.  8. 
450]. 

A  verdict  for  damages  for  injuries  resulting 
from  the  premature  firing  of  a  blast  is  not 
supported  by  sufficient  evidence  where  there 
is  an  entire  absence  of  any  evidence  that' the 
man  who  pulled  the  lever  which  caused  the 
discharge  had  ever  been  given  any  authority 
so  to  do,  or  that  it  was  known  on  the  work 
either  hy  the  noaster  or  fellow  employee  that 
he  was  in  the  habit  of  so  doii^:  CarUmd  v. 
FeUvr,  13  O.  O.  C.  (N.S.)  120  [affirmed, 
without  opinion.  Feller  v.  Garland,  82  0.  B. 
444]. 
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EXPLOSIVES. 

Scope  Kote. — Inoludea  definUio»f  the  reaumable  km  amd  degree  o/  oore  required;  their 
Me  under  mimiotpol  ordiiumcet,  and  fiy  employei.  ffoolvdes  eteploeivee  ueed  in  firearme, 
omd  eteam  ecpIottoiM. 

CroH  Seferaieei; 

For  explosives,  see  also  Dahqeboub  iKSTKvUBiiTALnm. 
For  firearms,  see  FnucABUS. 

AHALYTICAL  OUTLIHS. 

L  Definition. 


n.  Reasonable  Use. 

m.  Municipal  Ordinamcoi. 

IV.  Employes. 

V.  Pleading. 

I.  DEFINITION. 

An  exploaion  may  be  described  generally 
as  a  sadden  and  rapid  combustion  causing 
violent  expansion  of  air  and  accompanied  by 
a  report.  It  is  an  idea  of  degrees  and  the 
true  meaning  of  the  word  in  each  particular 
case  must  be  settled,  not  by  any  fixed  stand- 
ard, but  by  the  common  experience  and  no- 
tions of  men  in  matters  of  that  sort:  Insur- 
ance Co.  T.  Foote,  22  0.  S.  340,  III  Longa- 
dorfs  Notes,  80. 

IL   BEASONABLE  USE. 

The  use  of  explosives  for  blasting  is  not 
n^ligence  per  se:  Armstrong  v.  Cincinnati, 
12  O.  C.  C.  (N.S.)  76,  22  O.  C.  D.  714. 

One  who  usee  explosives  in  blasting  is 
bound  to  exercise  the  highest  degree  of  care: 
Armstrong  v.  Cincinnati,  12  0.  C.  C.  (N.S.) 
76. 

One  who  makes  a  proper  use  of  dynamite 
exercising  reasonable  care  in  its  use  is  not 
liable,  because  another  person  who  knows 
that  blasting  is  being  conducted  and  never- 
theless goes  within  the  danger  zone,  such 
person  being  guilty  of  contributory  negli- 
genw:  Uercer  v.  White,  II  O.  C.  C.  (N.S.) 
140,  20  0.  C.  D.  487. 

In  an  action  for  injury  to  a  building  from 
explosion  of  dynamite  in  street,  the  question 
of  negligence  in  the  amount  of  dynamite 
used  and  the  effects  of  its  explosion  upon 
buildings,  and  particularly  that  of  plaintiff, 
should  be  submitted  to  the  jurj-:  Slorrisscy 
V.  City,  14  O.  C.  C.  (N.8.)  19,  28  O.  C.  D. 
541  [affirmed,  without  opinicm,  Oinoinnati  v. 
Morrissey,  87  0.  S.  6253. 

A  railroad  company  docs  not  liave  an  un- 
questionable right  to  store  dynamite  car- 
tridges wherever  and  bowever  it  pleues  on 
its  own  property,  but  eneb  dangerone  sab- 


stances  most  be  so  cared  for  that  they  will 
not  injure  the  property  and  lives  of  others: 
RaUtoay  Co.  v.  Tafelaki,  13  0.  0.  C.  (N.S.) 
260,  21  0.  C.  D.  643  [affirmed,  without  opin- 
ion, Raittoay  Co.  v.  Tafelaki,  83  O.  8.  477]. 
See  also  DAHOisons  SnBSTAKOss. 

III.   MUNICIPAL  OKDINANCES. 

A  village  ordinance  againit  storing  or 
transporting  along  streets  dynamite  or  nitro- 
glycerine, in  quantities  over  five  quarts,  is 
within  the  powers  conferred  by  R  6.,  f  1692 
(repealed  96  v.  96,  for  analogous  section  see 
O.  C,  §3669),  and  is  not  inconsistent  with 
R.  S.,  §6953  (repealed,  99  v.  213,  for  analo- 
gous section  see  G.  C.,  §  I2S36,  or  R.  S., 
§  8853-7),  and  is  valid:  Hays  v.  8t.  Marys, 
55  0.  S.  197,  IV  Longsdorf's  Notes,  658. 
See  also  Muiticipai.  Corporations. 

A  municipal  corporation  may  r^pilate  the 
storage,  transportation  and  use  of  nitro- 
glycerine and  other  explosivee:  Walter  v. 
Bowling  Green,  5  0.  0.  C.  (N£.)  516,  le  O. 
C.  D.  756. 

The  penalty  of  one  hundred  dollars  for  the 
violation  of  an  ordinance  with  reference  to 
the  transportation,  storage  and  use  of  ex- 
plosives is  not  unreasonable:  Walter  t. 
Bowling  Oreen,  6  0.  &  C.  (N.S.)  516,  16  0. 
C.  D.  766. 

The  only  district  inspector  of  workshops 
and  factories  authorized  to  order  removal  of 
explosives  and  alteration  of  the  building  is 
one  appointed  for  this  purpose  by  the  chief 
inspector,  and  an  indictment  under  O.  C, 
§  985,  merely  averring  an  order  by  a  district 
inspector  and  inspector  of  high  explosivesi  is 
fatally  defective.  There  is  no  such  officer  as 
"inspector  of  high  explosives,"  though  the 
chief  inspector  ntes  the  term  for  convenienoe: 
Corthai  T.  State,  18  O.  C.  U  698,  8  O.  C  D. 
49. 
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On  trial  for  not  obeying  the  order  of  an  in- 
spector to  remove  explosivee,  the  statutory 
qualification  of  the  inspector  as  experienced 
in  explosives  is  not  in  issue.  The  jury  an 
not  to  inquire  into  an  oSlcer's  qualifloations 
before  convicting:  Cortkell  v.  State,  11  O. 
C.  C.  670,  6  0.  C.  D.  123. 

Whether  he  waa  an  officer  or  not,  or  ap- 
pointed under  the  repealed  statute,  is  not  a 
qneation  for  the  jury:  Corthell  v.  State,  11 
O.  C.  0.  570,  5  0.  C.  D.  123. 

The  general  power  in  act  of  00  v.  164  to 
order  changes  in  factory,  storehouse,  etc., 
where  explosives  are  manufactured  or  stored 
for  the  safety  of  the  public  gives  power  to 
order  removal  for  the  safety  of  those  passing 
along  the  public  highway  or  attending  a 
public  achool:  Oorthell  v.  State,  II  O.  0.  C. 
670,  5  0.  a  D.  123. 

IV.  EMFLOTES. 

An  employe  who,  knowing  and  appreciating 
ihe  risk,  Toluntarily  places  himself  in  a  po- 
sition of  danger  witii  respect  to  a  dynamite 
magadne  located  on  the  premises  of  his  em- 
playert  ean  not  reeorer  for  personal  injuries 
oeeasioned  by  the  accidents  explosion  of 
■aid  magazine  without  fault  on  the  part  of 
the  employer,  although  such  employe  may  not 
have  knows  and  realized  all  the  possible 
consequences  of  the  danger,  or  the  precise  ex- 
tent and  character  of  the  injuries  he  would 
sustain  in  the  event  of  an  explosion.  He 
will,  under  such  circimietances,  be  held  to 
have  assumed  the  risk  of  all  injury  that 
might  reasonably  be  expected  to  result  to 
him  as  a  consequence  of  such  accidental  ex- 
pltwion:  Davie  v.  Sotnera-Cambridge  Co.,  75 
O.  8.  215,  IV  Longsdorfs  Notes,  1015. 

A  railroad  company  does  not  have  an  un- 
questionable right  to  store  dynamite  car- 
tridges wherever  and  however  it  pleases  on 
its  own  property,  but  such  dangerous  sub- 
stances must  be  so  cared  for  that  they  will 
not  injure  the  property  and  lives  of  others: 
Railway  v.  Tafelaki,  13  O.  O.  0.  (N^.)  260, 
21  0.  C.  D.  643. 

A  verdict  for  dam^^s  for  injuries  result- 
ing from  the  premature  firing  of  a  blast  Is 
not  supported  by  sufficient  evidence,  where 
there  is  an  entire  absence  of  any  evidence 
that  the  man  who  pulled  the  lever  which 
caused  the  discharge  had  ever  been  given  any 
authority  so  to  do,  or  that  it  was  known  on 
the  work  either  by  the  master  or  fellow  em- 
ployes that  he  was  in  the  habit  of  so  doing. 
No  evidence  that  he  was  acting  within  the 
scope  of  his  employment:  Garland  v.  Feller, 
13  0.  C.  C.  (N.S.)  129  [affirmed,  without 
opinion.  Feller  v.  Garland,  82  0.  S.  444]. 

In  an  action  by  an  employe  for  injuries 
received  in  the  course  of  his  employment,  it 
ia  error  to  admit  testimony  as  to  the  incom- 


petency of  a  fellow  employe  whose  negligence 
caused  the  accident,  or  as  to  failure  of  the 
master  to  provide  any  rule  for  carrying  on 
the  dangerous  work  in  which  they  were  en- 
gaged, where  there  is  no  allegation  in  the 
petition  to  the  effect  that  plaintiff  did  not 
know  the  work  was  being  carried  on  without 
any  rule  for  its  conduct,  and  did  not  know 
or  have  equal  means  with  the  master  of 
knowing  of  the  all^d  incompetence:  Gar- 
land V.  Feller,  13  0.  C.  C.  (N.S.)  129  [af- 
firmed, without  opinion,  Feller  v.  CarUmd,  82 
0.  S.  444].   See  also  SCasteb  aKd  Sbstant. 

V.  PLEADING. 

Under  a  statute  prior  to  G.  C,  {  12536, 
against  storing  ^plosives  "in  such  close 
proximity  with  any  residence  or  dwelling  as 
to  cause  accident  in  case  of  an  explosion*'  an 
allegation  that  an  explosive  was  in  close 
proximity  to  a  public  highwi^  waa  not  soffi- 
cient:  Gorthell  y.  State,  II  0.  0.  a  670.  6 
O.  C.  D.  123. 


EXPOSING  FOR  SALE. 

See  Fish  and  Game. 

EX  POST  FACTO  LAWS. 

See  ConSTnTmoRAL  Law. 

EXPOSURE  OF  PERSON. 

See  Indecent  CoNDtror. 

EXPRESS  ADMISSIONS. 

See  EnoENOK. 


EXPRESS  AUTHORITY. 

See  AoENOT. 


EXPRESS  COMPANY. 

For  consideration  of  egress  companies  as 
carriers,  see  Cabbiebs. 

For  taxation  of  express  company,  see  Tax- 
ation. 

An  express  company  is  a  common  carrier, 
although  having  no  interest  in  the  oonvey- 
ance  by  which  the  goods  are  carried:  Empreae 
Co.  V.  Bookman,  28  0.  S.  144,  III  Longsdorfs 
Notes,  394  [affirming  Esepreee  Co.  v.  Baek- 
««m,  13  Dec  Rep.  886,  2  C.  &  0.  R.  251]. 

An  express  compatay's  undertaking  is  to 
deliver  to  the  consignee  personally,  unless  its 
usage  is  otherwise:  BtMroad  y.  O'DonnOl,  4& 
O.  S.  489,  IV  Longsdorfs  Notes,  466. 


Digitized  by  Google 


7698 


EXKEmXOK  OF  TIME. 


7684 


If  an  express  company  is  responsible  for 
the  negligence  of  the  railroad  company  over 
which  it  carries,  yet  a  delay  caused  by  a 
bridge  of  the  railroad  being  carried  away  by 
an  unusually  violent  freshet  is  not  such  neg- 
ligence as  will  make  the  express  company 
liable  for  perishable  property  being  spoiled 
by  the  delay:  Express  Co.  v.  Smith,  33  0. 
S.  611,  III  LongsdorFs  Notes,  fl86. 

A  railroad  ought  not  to  permit  an  express 
company  to  unload  cars  where  it  would  be 
dangerous  to  passengers.  Hence,  where  a 
passenger  is  struck  by  a  bundle  thrown  from 
UQ  express  car,  a  charge  that  the  express 
company  and  not  the  railroad  company  is 
liable  is  error,  but  would  be  correct  if  there 
was  a  rule  forbidding  such  unloading  and  an 
employe  of  the  express  company  was  violat- 
ing the  rule,  for  the  railroad  is  not  liable 
for  violations  of  rule  by  strangers:  Ferrell 
V.  Railtoay,  9  Dec  Rep.  361,  12  Bull.  234. 

Tbe  liability  of  an  initial  carrier  for  goods 
lost  in  transit  is  limited  to  tbe  value  of  the 
goods  as  fixed  by  the  contract  of  shipment, 
and  where  the  value  of  the  goods  was  asked 
at  tbe  time  of  shipment  and  was  not  given, 
and  the  contract  provides  that  in  such  cases 
the  company  shall  not  be  held  for  more  than 
fifty  dollars,  no  greater  sura  than  that  can 
be  recovered  in  the  event  tbe  goods  are  lost: 
Cohn-Ooodman  Co,  v.  Ewpreat  Co.,  13  O.  C. 
G.  <N.S.)  467,  22  O.  G.  D.  190. 

Delivery  to  the  wrong  person  renders  the 
carrier  liable,  although  he  exercised  due 
care^  and  although  the  consignee  did  not 
order  the  goods.  Thus,  where  an  imposter, 
assuming  the  name  of  one  J,  orders  jewelry 
to  he  shipped  to  J,  and  the  shipper,  believing 
that  J,  whose  standing  was  good,  to  be  the 
buyer,  ships  them,  and  the  imposter  obtains 
the  goods  from  tiie  carrier  who  knew  that 
there  was  a  dealer  named  J,  but  believed  the 
imposter  to  be  also  named  J,  and  to  be  the 
one  intended,  the  carrier  is  liable  to  the 
shipper:  Otkamp  v.  Eapren  Co.,  61  O.  8. 
341,  IV  Longsdorfs  Kotes,  811  [reversing 
EiapresB  Co.  v.  Oakamp,  14  O.  G.  G.  176,  7  0. 
G.  D.  417].    See  also  Cabhiebs. 

EXPRESS  CONTRACTS. 

For  express  contracts,  see  Contbaots. 

EXPRESS  COVENANTS. 

See  Goutbaotb;  Deom. 

EXPRESS  PROMISE. 

See  CONTKACTS. 

EXPRESS  RATIFICATION. 

See  AeENOT. 


EXPRESS  REPEAL. 

See  Statdtes. 

EXPRESS  TRUSTS. 

See  Tbusts. 

EXPRESS  WAIVER. 

See  Waives. 

EXPRESS  WARRANTIES. 

See  Deeds;  Sales. 

EXPRESSION  OF 
OPINION. 

See  Fraud  and  Deceit. 

EXPRESSIONS  OF  PAIN. 

See  EviDENOE. 

EXPULSION. 

For  the  expulsion  of  member  of  corporation 
or  society,  see  Cobpobations. 

For  the  expulsion  of  passcinger  from  a  ear 
or  train,  see  Cabbiebs. 

For  wrongful  or  n^ligent  expulsion  of 
trespasser,  see  Assault  and  Battebt;  Neo- 
liobncb;  Railboads. 

EXTENDED  INSURANCE. 

See  iNStlBANCK. 

EXTENSION. 

For  extension  of  street  rulroad,  see 
Stbeet  Railways  and  Intisubban  Rail- 
ways. 

For  extension  of  time,  see  Extension  or 

TlUB. 

EXTENSION  OF  LEASE. 

See  Landlobd  and  Tenant. 

EXTENSION  OF  TIME. 

For  the  effect  of  extension  of  time  on  sure- 
ties, etc.,  see  Subetyship. 

For  extension  of  time  as  consideration,  see 
Contbacis. 

For  modification  of  a  contract  by  extension 
of  time,  see  Gontbaots. 

Giving  time  on.  a  note  made  by  a  woman 
and  her  husband  is  sufltoient  eonriderataon 
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for  the  asflignment  by  her  of  Beeurity,  though 
the  fautband  is  insolveat,  and  hm  liability 
questionable:  Windhorst  T.  WUhelmt,  1  O. 
C.  C.  28,  1  O.  C.  D.  17. 

A  promise  to  forbear  auit  oii  a  debt  ia  a 
Bufficient  consideration  for  a  note  for  the 
debt,  and  the  forbearance  will  be  preaumed 
intended  to  the  maturity  of  the  note  unless 
otberwise  shown:  BoUnoirth  T.  Koch,  26  O. 
&  33,  lU  Longadorf's  Notes.  282. 

Giving  time  to  pay  a  judgment  is  a  suffi- 
cient eonaideration  to  support  a  note  made 
by  the  debtor  to  the  creditor's  attorney  for 
his  fees  in  the  case:  Brainard  T.  Barrit,  14 
O.  107,  I  Longsdorf  ■  Notes,  658. 

A  promise  to  stay  l^;al  proceedings  will 
support  a  third  person's  writtraa  promise  to 
pay  the  debt  without  the  creditor  discharging 
the  debtor,  or  relinquishing  his  securities  or 
liens:  Broumett  t.  Barth,  20  O.  B.  631,  Ul 
Longsdorfs  Notes,  505. 

After  sale  of  land  with  warranty  the  -ven- 
dor's agreement  with  surety  to  remove  sub- 
sequently discovered  incumbrances  within  six 
months  is  supported  by  sufficient  considera- 
tion: viz.,  the  forbearance  to  require  a  re- 
scission or  sue  on  the  warranty:  Jfonohan 
T.  Smith,  10  0.  S.  S84,  H  Longsdorfs  Notes, 
963. 

A  promise  by  the  maker  to  pay  the  as- 
signee of  a  nonnegotiable  note  if  be  will  give 
a  certain  time  is  on  a  valuable  consideration, 
and  the  assignee  may  sue  on  it  in  his  own 
name,  though  he  could  not  have  sued  on  the 
note:  Ford  v.  Rehman,  W.  434,  I  Longsdorfs 
Notes,  34. 

An  extension  of  time  granted  to  a  pur- 
chaser of  mortgaged  property  by  the  mort- 
gagee does  not  woric  a  release  of  the  mortga- 
gor or  of  an  intervening  grantee:  Torrey  v. 
Bteventon,  2  0.  N.  P.  (N.S.)  445,  14  O.  D. 
(NJ".)  425.    Bee  also  Vendor  and  Pub- 

0HA8EB. 

On  the  indorsement  over  a  note  by  the 
payee  two  months  after  maturity  it  was 
agreed  between  all  parties  that  the  maker 
should  have  an  extension  of  time  "to  about 
April  Ist"  It  was  held  that  the  indorser 
waived  demand  notice:  McMonigal  v.  Broum, 
4S  O.  8.  499,  IV  Longadorf's  Notes,  294. 
See  also  Nbootiaiilb  Ikstbdments. 

A  memorandum  on  a  note  by  a  third  per- 
son by  which  he  agreed  that  it  should  he 
paid  in  two  years  after  maturity,  coupled 
with  evidence  of  forbearance  to  demand  pay- 
ment until  that  time,  and  then  of  offers  by 
such  persons  to  pay  in  property,  but  not 
denying  liability,  is  sufficient  evidence  to 
justify  a  court  in  finding  that  the  memoran- 
dum was  based  on  a  valuable  consideration, 
viz.,  an  agreement  to  delay  for  two  years: 
Reed  V.  Evans,  17  O.  128, 1  Longsdorfs  Notes, 
800.   See  also  ComCBAors. 


Extension,  by  agreement,  of  time  of  pay- 
ment of  principal  and  interest  of  bonds,  se- 
cured by  mortgage,  in  consideration  tiuit  no 
dividend  would  be  declared  and  certain  im- 
provements made,  is  based  on  a  good  con- 
sideration, bars  suit  brought  before  expira- 
tion of  time  extended:  Knickerbocker  T. 
AthXetio  Cluh,  20  0.  C.  C.  655,  12  O.  C.  D. 
842.    See  also  Bonos,  NEOonAjBi^ 

A  petition  on  a  guaranty  of  an  overdue 
note,  alleged  that  it  was  made  in  considera- 
tion of  an  extension  of  time  "until  next 
spring,"  and  the  agreement  proved  without 
objection  was  of  an  extension  for  one  year. 
It  was  held  that  not  a  failure  of  proof,  but 
a  variance,  and  Q.  C,  1  11566,  and  not  O. 
C,  %  11658,  applied,  and  no  prejudice  ap- 
pearing, it  was  error  to  order  the  jury  to 
disregard  the  evidence:  Banta  v.  Martin,  38 
O.  8.  534.  Ill  Longsdorfs  Notes,  991.  See 
also  FLBaDznoa. 

EXTENT  OF  ADVERSE 
CLAIM. 

Bee  LniiTATzoNB,  SxATon  or. 

EXTENT  OF  JURIS- 
DICTION. 

See  JnBtsBKrcunr. 

EXTORTION. 

For  extortion  by  publio  offioers,  see  Or- 

FICEBS. 

For  extortion  by  menaces  and  threats  by 
a  private  person,  see  Blackmail. 

Obtaining  money  by  extortion  without  ref- 
erence to  the  amount  due  and  therefore  for 
the  purpose  of  gain,  though  no  direct  threats 
are  used,  but  merely  a  suggestion  of  ex- 
posure or  accusation,  is  misconduct  warrant- 
ing disbarment:  In  re  Burke,  17  0.  C.  C. 
315,  9  0.  C.  D.  850.  Bee  also  AircnKKT  aitd 
Client. 

EXTRA  BAGGAGE. 

See  Cabbiebb. 

EXTRA  COMPENSATION. 

See  COITTRAOTS. 

EXTRA  HAZARDOUS. 

See  iNSimAKCB. 

EXTRA  SERVICES. 

See  CoirxBAOTS;  Sdviobs. 
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EXTRADITION. 


ScopA  Hote. — includea  oli  queatuma  connected  vtith  delivery  of  fugitivee  from  fuetice  &y 
one  Btate  or  ooimtry  to  mtotker;  eireumettmoee  under  vMoh  eertraditUm  may  6e  kad;  method 
and  procedure  by  whteA  accomplieked;  and  crime*  for  wMeh  fugitive  may  be  tried. 

CroM  References. 

For  general  questions,  see  Aitidattt;  Aipbeb,  Abbttobs  ahd  Agoouvuois;  Actbitoib 
AcquTT  AiTD  Coimcr;  Evidence;  ImnonoEirT;  Iotobkatiox;  JuBumononi  SxifmiOE; 
Venue;  Vesoict. 

For  alibi  in  caees  of  extraditirai,  Bce  AuBL 

For  habeas  corpus  in  extradition  caeei,  see  Habius  Cobpus. 
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IX. 


ANALYTICAL  OVTLIinE. 

Definition,  7697. 

Ctmititntional  and  Statutory  Frovi^onB,  7697. 
Fugitive  from  Justice.  7699. 
Form  of  Demand,  7700. 

A.  Indictment,  7700. 

B.  Certificate  to  indictment,  7701. 

C.  Affidavit  as  to  facts,  7701. 
jy.  Demand,  7702. 

Power  of  Oovemor,  7702. 

Warrant  of  Extradition,  7703. 

Arrest,  7704. 

Court  Procedure,  7704. 

A.  Power  of  court,  7704. 

B.  Hearing,  7705. 

C.  Beviewy  7707. 

Crimes  for  wliioli  Fugitive  may  be  Tried,  7707. 

A.  Return  by  extradition,  7707. 

B.  Voluntary  return,  7708. 

Immunity  firom  Civil  Process,  7708. 


I.  DEFIKITION. 

Extradition  is  the  right  of  one  state  to 
demand,  and  the  duty  of  anotlier  state  to 
surrender,  fugitives  from  justice  from  the 
former  state  into  the  latter:  Thomas  v. 
Evanaf  73  0.  S.  140,  IV  Longsdorfs  Notes, 
1000. 

II.    CONSTITUTIONAL  AND  STATUTORY 
PROVISIONS. 

The  ri^t  of  one  state  to  demand,  and  the 
duty  of  another  to  award  the  extradition  of 
fugitives  from  justice,  rests  primarily  upon 
Art.  IV,  1 2,  of  the  federal  constitutions 
Thomaa  v.  Evans,  73  0.  S.  140,  IV  Longs- 
dorfs NoisBi  1000  [reversing  Thomaa  v. 
Evana,  14  0.  D.  (N.P.)  330]. 

The  Ohio  statutes  on  the  subject  of  extra- 
dition (6.  C,  If  109  to  118,  inclusive),  are 


valid  if  not  Inconsistent  with  the  United 
States  statutes  on  the  subject  and  if  in  aid 
thereof:  In  re  Ammons,  34  O.  S.  518»  HI 
Longsdorfs  Notes,  738. 

G.  C,  1 109,  does  not  limit  extradition  to 
cases  of  felony;  and  if  it  did,  it  would  be 
unconstitutional:  State  T.  Hudeon,  2  0.  N. 
P.  1,  2  O.  D.  (N.P.)  41  [affirmed,  without 
opinion,  Eudeon  v.  States  62  O.  8.  67S]. 

If  in  euess  of  the  autiiority  givm  by  the 
United  States,  they  are  invalid :  /»  r« 
Mutehter,  8  O.  N.  P.  (NJ3.)  345,  10  0.  D. 
(NJ.)  687. 

G.  C.,  It  lOg-Ul,  only  provides  regnlations 
for  the  governor,  and  does  not  confer  or 
limit  jurisdiction,  and  is  in  no  soise  manda- 
tory: In  re  Polly,  3  O.  N.  P.  (N.S.)  296,  16 
O.  D.  (N.P.)  427. 

The  provisions  of  the  extradition  treaty 
of  1842  between  the  United  SUtcs  and  Great 
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Britain  an  part  of  the  law  of  the  land,  en- 
fordble  by  the  judicial  tribunals  of  this 
state,  in  bdialf  of  a  poson  detained  and 
prosecuted  tor  a  diiferent  crime  than  the 
one  speeifled:  Btote  t.  Vmiderpool,  39  O.  8. 
S73>  m  Longsdorf  8  Notes,  1025. 


in.   FUGITIVE  PROM  JUSTICE. 

To  constitute  a  fugitive  from  justice,  vtth- 
in  the  meaning  of  the  constitution  and  act 
of  congress  providing  for  the  surrender  of 
such  fugitives  it  is  not  required  that  the 
person  ^ould  have  fled  secretly,  or  suddenly, 
with  the  consciousness  of  having  committed 
the  offense,  or  hurriedly  for  the  purpose  of 
avoiding  apprehended  process  of  the  law.  It 
is  sufficient  that,  being  within  the  jurisdic* 
tion  at  the  alleged  time  of  the  commission  of 
the  offense,  he  has  subsequently  departed 
before  a  reasonable  time  for  prosecution  shall 
have  elapsed:  Johnson  v.  Anmtm,  6  Dee. 
Rep.  747,  7  Am.  L.  Ree.  662. 

While  written  representations,  mailed  in 
Ariaana  to  parties  in  Pennsylvania,  might 
eonstltnte  a  crime  in  Pennsylvania  if  falsely 
made  and  relied  npon,  nevertheless  as  no 
one  ean  flee  from  justice  from  a  state  where 
ha  has  not  actual^  been  present,  constme- 
tive  presence  does  not  form  a  basis  for  extra- 
dition proceedings;  nor  can  vo-bal  represen- 
tation, made  eight  months  after  the  party 
elaimbig  to  have  been  defrauded  had  part^ 
with  bU  property,  constitute  the  basis  of  a 
claim  that  the  person  making  them  is  a 
fugitive  from  justice:  Thonuu  T.  Evans,  14 
O.  D.  (N.P.)  380  [reversed,  Thonuu  V.  Evans, 
78  O.  S.  140]. 

Whether  a  prisoner  in  extradition  be  a 
fugitive  from  justice  is  a  question  of  fact 
for  the  determination  of  the  governor  and 
the  judge  in  the  habeas  corpus  proceedings: 
In  re  Sampton,  1  0.  N.  P.  181,  2  O.  D.  (N. 
P.)  m. 

The  provisions  of  the  constitution  of  the 
United  States  (Art  IV,  |2)  and  the  act 
Of  congress  (U.  S.  Rev.  Stat.,  {  5278).  which 
provide  for  the  extradition  of  those  "who 
shall  See  from  justice  and  be  found  in  an- 
other state,"  are  confined  to  persons  who  are 
actually,  and  not  merely  constructively,  pres- 
ent in  the  demanding  state  when  they  com- 
mit the  acts  charged  against  them,  and  in 
a  proceeding  on  habeas  corpus,  for  discharge 
from  arrest  on  a  warrant  of  extradition  is- 
sued by  a  governor,  in  compliance  with  the 
requisition  of  the  governor  of  another  state, 
parol  evidence  is  admissible  to  show  that 
there  had  been  no  such  actual  presence  of  the 
accused  in  the  demanding  state:  Wilrox  v. 
yolw,  84  0.  S.  620,  III  Longsdorf's  Notes, 
788. 


Revised  statutes  of  United  States,  1 6278, 
applies  only  to  persons  who  are  actually 
present  in  the  demanding  state  and  not  to 
those  who  are  only  constructively  present  r 
In  re  UutchUr,  8  O.  N.  P.  (N.S.)  346,  10 
0.  D.  (N.P.)  687. 

Hie  accused  must  be  a  fugitive  from  jus- 
tice before  be  ean  be  extradited:  In  re 
Mutehler,  8  O.  N.  P.  (N.K)  34S,  19  O.  D. 
(NJ.)  587. 

IV.   FORM  OF  DEMAND. 
A.  InnioncznT. 

Under  the  law  of  Ohio,  with  reference  to 
extradition,  the  facts  which  constitute  the 
crime  must  be  made  to  appear,  unless  the 
application  is  based  upon  an  indictment  by 
a  grand  jury:  In  re  Foirman,  8  0.  N.  P. 
(N.S.)  485,  00  Bnll.  84. 

The  papers  from  the  demanding  state  must 
contain  a  copy  of  the  indictment:  in  re 
Hampton,  I  0.  N.  P.  180,  2  O.  D.  (N.P.) 
679. 

A  defect  In  the  form  of  the  indictment 
is  immaterial  if  the  substance  of  a  crime 
is  charged:  Jackson  v.  Arohibald,  12  0.  C.  C. 
155.  6  O.  0.  D.  633. 

Where  extradition  of  an  accused  person 
is  demanded,  the  authorities  of  the  state 
making  the  demand  must  offer  some  proof 
to  the  effect  that  the  accused  is  charged  with 
the  commission  of  a  crime  in  the  state  mak- 
ing the  demand,  and  also  some  proof  that 
he  is  a  fugitive  from  justice;  and  for  want 
of  such  evidence  presented  to  the  governor 
or  the  court  before  whom  the  accused  is 
brought,  he  must  be  dismissed ;  In  re  Jfufoh* 
ler,  8  O.  N.  P.  (NJ3.)  845,  19  O.  D.  (N.P.) 
587. 

If  the  indicfanoit  does  not  charge  a  crime 
there  is  no  jurisdiction  to  issue  the  warrant, 
and  on  haheaa  eorpua  the  copy  of  the  indict- 
ment ean  be  looked  to,  but  only  as  to  matters 
of  substance  and  ndt  form:  In  re  Sheldon,  84 
O.  S.  319,  III  Longsdorfs  Notes,  710. 

An  indictment  is  sufficient  which  sets  up  . 
the  facts  which  constitute  crime  of  embezzle- 
ment, and,  in  addition,  avers  as  a  conclusion 
that  "so"  the  accused  "did  steal,  take  and 
carry  away":  In  re  Sheldon,  34  O.  8.  819, 
III  Longsdorf's  Notes,  719. 

An  indictment  which  charges  obtaining 
property  under  false  pretenses  but  does  not 
set  out  the  allied  false  pretenses,  does  not 
aver  that  they  were  not  true,  or  that  the 
parties  to  whom  they  were  made  relied  upon 
them  and  which  does  not  charge  that  they 
were  in  fact  false  other  than  such  allegation 
would  be  implied  from  one  that  the  pretenses 
were  made  with  intent  to  cheat  and  defraud, 
is  insufficient  as  a  basis  for  extradition: 
Thomaa      Bvona,  14  O.  D.  <N.P.)  886  [on 
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error  to  the  supreme  court  in  ThomoM  T. 
Svant,  73  O.  S.  140.  IV  Longsdorf's  Notes, 
lOOOj  it  was  held  that  habeas  oorput  could 
not  be  brought  in  the  probate  court  in  ex- 
tradition proceedingB]. 

A  party  charged  by  affidavit  before  a  jus- 
tice of  the  peace  with  the  crime  provided  for 
in  G.  C.  i  13104,  who  has  fled  from  the 
jurisdiction  of  this  state,  may  be  extradited, 
and  returned  to  this  jurisdiction,  notwith- 
standing that  a  formal  indictment  had  not 
been  found  against  him:  In  t»  StrauM,  197 
U.  8.  884. 

B.  CBinioAn  to  ImnonoEirT. 

A  certificate  by  the  governor  of  the  de- 
manding state  as  follows:  "Whereas  it  ap- 
pears by  the  amiexed  papers,  duly  authenti- 
cated according  to  law  that  Steven  Sheldon 
stands  charged,"  is  insufficient:  In  re  Sheldon, 
34  0.  S.  319,  lU  Longsdorf's  Notes,  719. 

An  indictment  not  certified  to  by  the 
governor  but  by  the  clerk  of  the  court  and 
tlie  judge  is  insufficient:  In  re  Hampton,  1  O. 
N.  P.  181,  2  O.  D.  (NJ.)  559. 

An  indictment  or  affidavit  charging  the 
person  demanded  in  extradition  with  a  crime 
under  U.  S.  R.  S.,  1 6278,  Q.  C.  1  16341, 
must  be  certified  as  authentic  by  the  governor 
making  the  requisition:  In  re  Hampton,  1  O. 
N.  P.  181,  2  O.  D.  (N.P.)  559. 

The  certificate  of  authentication  provided 
for  in  16278  of  the  United  States  Bevised 
Statutes  ( 1027 )  is  not  required  to  be  in  any 
particular  form,  and  where  the  language  em- 
ployed by  the  demanding  governor  in  the 
requisition  shows  the  copy  of  an  indictment 
annexed  tliereto  to  be  authentic,  it  is  suffi- 
cient: In  re  Sheldon,  34  O.  S.  319,  III  Lon^- 
dorfs  Notes,  719. 

0.  AnrmAviT  as  to  Faotb. 

For  general  questions  as  to  affldavita  for 
arrest,  see  Abbest. 

A  warrant  in  extradition  proceedings  is 
properly  issued  where  the  affidavit  which 
*  accompanies  the  requisition  states  positively 
the  facts  constituting  the  offense;  In  re  Polly, 
3  O.  N.  P.  (Its.)  265,  16  0.  D.  (N.P.)  427. 

The  reqoiranait  in  reference  to  extradi- 
tion that  the  facts  oonstitoting  the  crime 
must  appear,  is  not  sfttisfled  by  a  formal 
affidavit  charing  the  offense  in  the  language 
of  the  statatf^  but  must  be  met  by  facts 
necessary  to  make,  out  the  crime  charged: 
In  re  Fairmom,  8  O.  N.  P.  (N.8.)  486,  50 
BnU.  84. 

The  affidavit  from  the  demanding  state 
need  not  allege  that  tiie  prisoner  is  a  fugitive 
— that  is  a  fact  to  be  determined  by  the  two 
goranore.  A  great  crime  in  one  state,  and 
the  person  ohuged  being  shorUy  after  in 


another  state,  sufficiently  shows  tie  has  fled: 
In  re  Moore,  7  Dec  Sep.  272,  2  BulL  42. 

An  affidavit  on  belief,  accompanying  the 
requisition  and  averring  that  accused  is  a 
fugitive  from  justice  makes  a  prima  faoie 
case:  Jaokaon  v.  Archibald,  12  O.  C.  C.  156, 
5  O.  C.  D.  583. 

That  the  affidavit  describes  the  person 
killed  as  unknown  does  not  go  to  the  suffi- 
ciency of  the  charge  though  ascertainable: 
In      Moore,  7  Dee.  Bep.  878.  8  BnlL  48. 

D.  Dekako. 

The  statement  in  the  demand  that  the  ac- 
cused is  a  ^'fugitive  from  jnstioe"  is  suffi- 
cient to  Buppwt  a  warrmt  iaaned  by  the 
governor  of  the  state  to  wbloh  the  accused 
has  fled,  without  tiie  further  averment  that 
be  has  fled  to  avoid  prosecntion:  In  re 
Sheldon,  34  O.  8.  819,  lU  LongsdorPs  Notes. 
719. 

V.   POWER  OP  GOVERNOR. 

Granting  a  requisition  by  the  governor  is 
the  performance  of  an  executive  fraction  and 
not  a  ministerial  one,  and  neither  the  judi- 
ciary nor  the  legislature  can  interfere  with 
it:  State  V.  HwUon,  2  O.  N.  P.  1,  2  0.  D. 
(N.P.)  41  [affirmed.  State  v.  Hudson,  20  Q. 
C.  0.  660,  10  O.  C.  D.  812,  33  Bull.  26]. 

The  governor  of  this  state  is  without  au- 
thority to  order  the  arrest  and  return  to 
another  state  of  an  alleged  fugitive  from 
justice  on  an  information  and  affidavits 
which  do  not  set  forth  the  facts  constituting 
the  offense  charged,  and  are  not  sworn  to  by 
some  one  having  actual  knowledge  thereof: 
Thomaa  v.  Evans,  14  O.  D.  (N.P.)  886  [re 
versed,  Thomas  v.  Evans,  78  O.  8.  140,  IV 
LongsdorPs  Notes,  1000]. 

The  governor  has  no  discretion  if  the  case 
comes  within  the  statutes,  but  he  may  de- 
termine whether  the  case  does  in  fact  come 
within  the  statutes:  Work  T.  Corrington,  84 
O.  S.  64,  III  Longsdorf's  Notes,  698. 

If  the  demand  for  extradition  charges  the 
acensed  with  being  "a  fugitive  horn  justioe," 
the  governor  may  construe  sveh  language  to 
charge  that  the  accused  has  fled  to  avoid 
prosecution:  In  re  Sheldem,  84  0.  8.  819,  III 
LongsdorTs  Notes,  719. 

If  the  governor  detomines  that  the  pro- 
ceedings are  brought  ior  ulterior  motives,  he 
may  revtdce  a  warrant  Issued  by  hia  prede- 
cessor, even  If  the  alleged  fugitive  is  in  the 
custody  of  the  agent  of  the  demanding  state: 
Worfe  T.  Oorrington,  84  O.  8.  64,  III  Longs* 
dorfs  Notes,  698. 

Accordingly)  if  he  finds  that  extradition  ia 
souj^t  for  some  ulterior .  motive,  such  as 
compelling  the  payment  of  $,  civil  liability, 
be  mi^  refuse  to  issue  a  warrant  for  the 
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arrest  of  the  alleged  fugitive:  Work  y.  Cor- 
ringUm,  34  O.  S.  64,  m  LongBdorfa  Notes, 
698. 

The  determination  by  the  governor  that  a 
crime  haa  been  committed  is  not  binding  on 
the  courts:  In  re  ffampton,  1  O.  N.  P.  181, 
2  O.  D.  (NJ».}  679. 

The  governor  may  revoke  a  warrant  is- 
sued 1^  himself  or  his  predecessor  in  a  case 
wliere  it  should  not  have  been  isaued:  Work 
T,  Oorrington,  34  0.  S.  64,  III  Longsdorfs 
Notefl^  698. 

Departure  from  the  prescribed  forms  for 
making  the  application,  or  as  to  the  manner 
ehar^ng  tiie  crime  not  of  the  snbstance, 
can  not  be  tried  either  by  the  governor  or  the 
courts :  WHooa  T.  NoUe,  34  O.  S.  620,  HI 
Longsdorfs  Notes,  733  [affirming  Naisse  v. 
WUcat,  4  Dee.  Rep.  126,  3  Bull.  102,  1  dev. 
L.  Bep.  511. 

VI.    WARRANT  OF  EXTRADITION. 

When  a  warrant  of  extradition  is  signed 
by  the  governor  in  blank  and  is  afterward 
filled  out  by  his  secretary  writing  therein 
the  name  of  some  accused  person,  it  is  a 
nullity,  but  the  governor  may  issue  a  valid 
warrant  on  the  same  papers:  In  re  CMng, 
28  Bull.  133. 

If  a  governor  signs  a  blank  warrant  and 
in  his  absence  and  without  his  express  au- 
thority the  secretary  fills  in  the  name  of 
the  accused  in  the  appropriate  blank,  such 
warrant  is  defective  and  the  accused  must  be 
disehaiged,  although  it  is  said  that  the  gov- 
ernor may  issue  a  valid  warrant  upon  the 
same  p^wr:  In  ra  Craig,  7  O.  N.  P.  (N.8.) 
807.  19  O.  D.  (N.P.)  843;  In  re  Payne,  7 
Dec.  Kep.  288,  2  Bull.  76. 

Where  it  spears  from  the  papers  onbodied 
in  a  bin  of  exceptions,  that  the  governor  of 
the  state  was  authorized  to  grant  a  warrant 
of  extradition,  and  the  proceedings  are  in  all 
other  respects  regular,  but  the  record  fails 
to  disclose  what  action  was  taken  by  the  gov- 
ernor, it  will  be  presumed  that  a  warrant  of 
extradition  ms  granted  and  that  the  prisoner 
is  held  1^  virtue  of  such  warrant,  and  re- 
fusal of  a  writ  of  habeaa  eorpua  under  such 
oircumstancee  is  not  erroneous:  Oraiff  v. 
Bamann,  11  O.  C.  C.  (NJS.)  457,  21  0.  G. 
D.  108. 

If  the  governor  has  signed  a  warrant  in 
blank  and  subsequently  authorizeB  the  issuing 
of  such  warrant  with  the  name  of  the  ac- 
cused  inserted,  such  warrant  is  valid,  even 
if  such  authority  is  given  by  long  distance 
telephone  from  New  York:  In  re  Polly,  3  O. 
N.  P.  (N.S.)  265,  16  0.  D.  (N.P.)  427. 

If  the  governor's  name  is  signed  by  his 
secretary,  merely  in  pursuance  of  custom,  and. 
general  and  not  special  instructions,  and 


without  the  gov«mor'B  knowledge,  it  is  not 
the  warrant  of  the  governor,  and  the  prisoner 
can  not  be  surrendered  on  it.-  In  re  Payne, 
7  Dec.  Rep.  288,  2  Bull.  76. 

The  recital  in  the  warrant  of  our  governor 
that  an  affidavit  certified  as  authentic  had 
been  filed  in  his  office  is  not  overcome  by 
the  clerk's  certificate  that  a  paper  purport- 
ing to  be  an  affidavit  certified  from  the  de- 
manding state  ie  attached.  The  authenticity 
of  the  affidavit  need  not  Im  certified  on  its 
face:  In  re  Moore,  7  Dec.  Bep.  272,  2  Bull. 
42. 

The  secretary  of  state  need  not  counteraign 
the  warrant:  In  re  Ooing,  28  Bull.  133. 

VII.  ARREST. 

Where  a  sheriff  receives  from  the  governor 
a  warrant,  issued  to  him  under  favor  of  O. 

C,  li  112,  113,  114,  it  is  his  imperative 
duty  to  arrest  the  person  named  therein  as  a 
fugitive  from  justice  if  found  wittiin  his 
county,  and  take  him  before  a  judge  of  the 
supreme  court  or  of  the  circuit  court,  or  of 
the  conomon  pleas  court,  to  be  examined  on 
the  charge  named  in  the  warrant;  Thomat  T. 
Evana,  73  O.  S.  140,  IV  LongsdorPfl  Notes, 
1000  [reversiii^  see  Thomaa  y.  Evana,  14  O. 

D.  {N.P.)  336]. 

Discharge  of  a  prisoner  on  haieaa  corpua 
from  imprisonment  under  a  defective  ex- 
tradition warrant  is  no  bar  to  rearrest  under 
another  warrant;  Morganfield  v.  Archibald, 
10  0.  C.  C.  40,  6  0.  C.  D.  391,  3  0.  D.  (N. 
P.)  60. 

An  officer  may  arrest  and  detain  a  fugitive 
from  uiother  state  for  a  reasonaUe  time 
until  a  requisition  can  be  issued:  Rea  T. 
Smith,  12  Deo.  Rep.  398,  2  H.  193. 

A  sheriff  in  a  sister  8tat«t,  arresting  a 
fugitive  from  justice  under  a  warrant  and 
pursuant  to  a  notice  from  a  sheriff  in  this 
state,  describing  such  fugitive  and  indicat- 
ing the  place  where  he  may  be  found,  acta 
strictly  within  the  line  of  his  duty  as  an 
ofiicer,  and  is  entitled  only  to  such  reward 
or  compensation  as  is  allowed  him  by  law, 
and  can  not  recover  from  county  commis- 
sions in  this  state  a  general  reward  offered 
by  them  for  the  apprehension  of  such  fugitive 
under  G.  C,  §  2489 :  Brotm  v.  Commissioners, 
2  0.  C.  C.  (N.S.)  381,  14  0.  C.  D.  481. 

For  other  cases  on  arrest,  see  Abbbst. 

Vni.    COURT  PROCEDURE. 
A.    POWBB  OF  COUBT. 

The  power  of  courts  to  interfere  and  ex- 
amine the  grounds  upon  which  extradition 
of  one  of  its  citizens  is  allowed,  is  justified 
by  reason  and  authority;  In  re  Fairman,  8 
O.  N.  P.  (N,S.)  486,  60  BuU.  34. 


Digitized  by  Google 


7705 


EsnRAsiTiOK  vm. 


7706 


The  power  of  the  court  in  a  hearing  under 
O.  C,  i  114.  is  Bubstantiallr  the  Mine  aa  that 

of  the  court  in  a  habeas  oorpita  proceeding: 
WileosB  V.  Nolze,  34  O.  S.  620,  III  Longadorf  s 
Notes,  733;  In  re  Hampton,  1  O.  N.  P. 
181,  2  O.  D.  (N.P.)  559. 

The  fact  that  the  governor  has  issued  a 
warrant  as  a  result  of  his  determination  that 
the  demanding  state  was  entitled  to  extradi- 
tion of  the  accused  does  not  prevent  the 
court  from  reviewing  the  same  questions  at 
this  hearing:  Wilcox  v.  ^olze,  34  O.  S.  520, 

III  Longsdorfs  Notes.  733;  In  re  Mulchler, 
8  O.  N.  P.  (N.8.)  345,  19  0.  D.  (N.P.)  587. 

G.  C,  jll3,  supersedes  G.  C,  §12162; 
and  the  probate  court  has  no  jurisdiction  of 
proceedings  in  habeas  corpus  in  order  to 
test  the  validity  of  extradition  proceedings: 
Thomas  T.  Evans,  73  0.  S.  140,  IV  Longs- 
dorfs Notes,  1000. 

In  proceedings  for  extradition  of  a  fugitive 
from  justice  under  G.  C,  H 109,  et  seq., 
the  judge  before  whom  such  fugitive  is 
brought  can  not  determine  the  question  of 
the  prisoner's  gnilt  or  innocence,  nor  can  he 
investigate  the  motion  of  the  prosecution; 
In  re  Van  Vleck,  6  Dec.  Rep.  636,  7  Am.  Ii. 
Rec.  276,  3  Bull.  763. 

The  power  of  a  judge  to  dischai^  an  al- 
fugitive  from  justice,  under  the  act  of 
G.  C,  18  100,  et  seq,,  is  esBcntially  the  same 
u  under  the  habeas  corpus  act  (G.  C, 
1 12187) :  Wilcox  V.  Nohe,  34  0.  S.  520,  III 
LrngsdorfB  Notes,  733  [affirming  Kolse  v. 
WiUjoea,  4  Dec  Rep.  125,  I  Clev.  L.  Rep. 
61,  8  BnlL  102]. 

A  finding  hy  the  governor  of  the  state  that 
a  erime  is  HofBciently  charged  in  the  in- 
formation and  affidavits  accompanying  a 
requisition  for  an  allq[ed  fugitive  from  jus- 
tiee  is  not  conclusive  upon  the  courts  but 
may  be  reviewed  in  haheat  corpus  proceed- 
ing: Thomas  V.  Evans,  14  O.  D.  (N.P.)  838 
[reversed,  Thomas  v.  Evans,  73  O.  S.  140, 

IV  LongBdorfs  Notes,  1000]. 

The  guilt  or  innocence  of  the  prisoner  can 
not  be  inquired  into:  Wileoa  t.  Nolze,  84  O. 
8.  620,  in  Longsdorfs  Notes,  788  [affirming 
Nohee  v.  W^Ocoor,  4  Dec  Rep.  126,  1  Clev. 
L.  Rep.  51,  3  BuU.  192]. 

The  accompanying  affidavit,  stating  that 
the  accused  is  a  fugitive  from  justice,  if 
construed  the  governor  as  proof  that  he 
bad  fled,  the  courts  can  not  on  habeas  corpus 
disregard  the  warrant  before  the  governor  on 
the  ground  of  want  of  evidence  that  the  ac- 
cused was  a  fugitive;  In  re  Sheldon,  34  0. 
8.  310,  III  Longsdorfs  Notes,  719. 

B.  Hbabihq. 

The  Inquiry  made  by  the  court,  under  the 
power  to  bear  and  examine,  extends  to  noth- 


ing but  the  execution  of  the  warrant  by  the 
elMrifr  and  the  identity  of  the  prlscmerj  it 
does  not  extend  to  the  question  of  guilt  nor 
to  the  legality  of  the  warrant:  In  re  Sioore, 
0  Dec  Rep.  272,  2  Bull.  42. 

The  accused  must  be  in  fact  a  fugitive 
from  justice  and  the  demanding  state  must 
show  this  fact:  In  re  Mutchter,  8  O.  N.  P. 
(N.S.)  346,  19  O.  D.  (N.P.)  687;  In  re 
Bampton,  1  O.  N.  P.  181,  2  0.  D.  (N.P.) 
669. 

A  printed  copy  of  the  laws  of  the  demand- 
ing state  is  admissible  to  show  the  law  of 
that  state  upon  the  hearing:  In  re  Sheldon, 
34  0.  S.  319,  III  Longsdorfs  Notes,  719. 

Extradition  has  been  refused  by  the  trial 
court  on  the  ground  that  the  accused  would 
probably  be  lynched  if  returned  to  the  place 
at  which  the  crime  was  committed:  In  re 
Hampton,  1  O.  N.  P.  181,  2  O.  D.  (N.P.) 
559. 

The  trial  court  has  discharged  the  aoeused 
where  it  appeared  that  the  warrant  was 
signed  in  bluik  1^  the  governor  and  sabse* 
quently  filled  in  in  his  absence:  In  rs  Oraig, 
7  O.  N.  P.  (N.S.)  307,  19  O.  D.  (N.P.)  843. 

The  accused  by  parol  evidtiice  may  show 
as  a  defense  tiiat  be  was  not  in  the  demand* 
ing  state  at  the  time  of  the  alleged  crime: 
Wilcoto  T.  Jfolte,  34  O.  S,  620,  III  Longs- 
dorfs Notes,  783. 

The  original  papers  presented  to  the  gov- 
ernor need  not  be  taken  before  the  judge. 
Copies  are  sufficient:  In  re  Van  7Iedb,  6  Dec 
Rep.  036,  7  Am.  L.  Rec  275,  8  BuU.  763; 
and  see  /»  re  Moore,  Q  Dec  Rep.  272,  2 
Bull.  42. 

An  aliM  can  not  be  proved  on  haheas  cor- 
pus nor  that  the  prisoner  moved  out  of  the 
demanding  state  before  any  charge  was  made, 
and  therefore  did  not  flee  He  can  only 
show  that  he  was  not  actually  but  only  oon- 
structively  present  when  he  committed  the 
crime:  In  re  Lamey,  4  0.  N.  P.  304,  7  Bull. 
149,  5  0.  D.  (N.P.)  541  [affirmed.  In  re 
Lamey,  6  BnU.  769,  28  Bull.  188,  88  BoU. 
85]. 

Accused  may  offer  testimony  that  they 
were  never  in  demanding  state  and  are  not 
fugitives  therefrom:  Jackson  T.  Arehibald, 
12  O.  C.  C.  155,  5  0.  C.  D.  633. 

The  sufficiency  of  the  evidence  before  the  de- 
manding governor  can  not  be  considered  on 
the  judicial  bearing:  Jackson  v.  Arohibaid, 
12  0.  C.  C.  155,  5  O.  C.  D.  633. 

Where  it  appears  from  the  papers  em- 
bodied in  a  hill  of  exceptions,  that  the  gov- 
ernor of  the  state  was  authorised  to  grant  a 
warrant  of  extradition,  and  the  proceedings 
are  in  all  other  respects  regular,  but  the 
record  fails  to  disclose  what  action  was 
taken  by  the  governor,  it  will  be  presumed 
that  a  warrant  of  extradition  was  granted 
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■nd  tiiat  the  priaoncr  la  held  hy  virtue  of 
sneh  warrant  mud  refusal  of  a  writ  M  Ao- 
heoB  corpus  under  auch  circumataueee  ia  not 
emmecnu:  Craig  v.  Bamann,  11  0.  C.  C. 
(N.S.)  467,  21  0.  C  D.  108. 

C.  Bxnxv. 

Under  the  act  of  March  2S,  1876  (72  v. 
7&),  there  waa  no  authorlfy  for  taking  a  bill 
of  vBeeffHoM  in  a  proceeding  of  tiiis  sort; 
and  an  order  of  the  trial  oourt  oould  not  be 
relieved  on  error,  at  least  if  such  error 
eonld  be  shown  only  by  a  bill  of  e»»ptions: 
aiMm  T.  MoKnight,  34  O.  B.  316,  HI  Longs- 
dorf  B  Notes,  718. 

It  is  held  that,  since  under  98  t.  255, 
Bueh  order  can  be  reviewed  on  error,  habeaa 
eorpiu  will  not  issue  fdr  a  retrial  or  rehear- 
ing of  the  question  passed  at  the  original 
proceeding  in  extraditicm:  MUford  t.  Perry, 
18  O.  C.  C  70,  0  0.  0.  D.  492. 

Where  it  appears,  from  the  papers  em- 
bodied in  a  bill  of  exceptions,  that  the  gov- 
ernor of  the  state  was  authorized  to  grant  a 
warrant  of  extradition,  and  the  proceedings 
are  In  all  other  respects  regular,  but  the 
record  fails  to  disclose  what  action  was  taken 
by  the  governor,  it  will  be  presumed  that  a 
warrant  of  extradition  was  granted  and 
that  the  prisoner  is  held  by  virtue  of  such 
warrant,  and  refusal  of  a  writ  of  Aabetu 
oorpiM  under  such  circumstances  is  not  erro- 
neoua:  Oraig  v.  Bamann,  11  0.  C.  C.  (N.S.) 
457,  21  O.  C.  D.  108. 

EC.   CRIMES  FOR  WHICH  FUQITIVB 
MAY  BE  TRIED. 

A,   Betubn  bt  ErraAomoN. 

If  a  fugitive  from  justice  is  ertradited 
from  a  foreign  country,  he  can  not  be  in- 
dieted  and  tried  for  a  crime  in  another  county 
until  after  a  reasonable  time  has  elapsed 
from  the  end  of  his  detention  to  give  him 
an  opportunify  to  return  to  the  state  from 
which  he  was  brot^ht:  State  v.  Vanderpool, 
39  0.  8.  278,  III  Longsdorfs  Notes,  1025. 

If  a  fugitive  from  justice  is  extradited 
from  another  state  of  the  union  for  one 
crime,  such  as  forgery,  he  can  not  while  in 
custody  be  indicted  and  tried  for  a  different 
crime,  such  as  obtaining  property  by  false 
pretenses:  In  re  MoKnight,  48  O.  S.  688, 
rV  LongsdorfB  Notes,  431. 

A  prisoner  brought  here  on  one  charge 
which  IB  then  abandoned,  may  be  held  to 
await  the  action  of  the  grand  jury  on  other 
and  different  charges.  The  ruling  of  the 
Supreme  Court  of  the  United  States  in  Lets- 
(xlles  T.  Georgia,  148  U.  S.  537,  controls  that 
of  this  state,  and  will  be  followed:  In  re 
Brophy,  2  O.  N.  P.  230,  4  0.  D.  (N.P.)  391. 


A  person  brought  here  on  a  warrant  signed 
in  blank  by  our  governor  and  filled  out  by 
his  clerk  should  bft^e  objected  on  that  ground 
in  the  other  state.  It  is  too  late  here,  for 
it  makes  no  difference  how  he  got  here;  he 
might  even  have  been  kidnapped  and  brought 
back:  In  re  Camp,  7  0.  N.  P.  614,  8  0.  D. 
(N.P.)  681,  88  BulL  49. 

Where  a  convict  has  been  discharged  be- 
cause convicted  of  a  different  crime  than  ex- 
tradited for,  and  remains  here  twelve  days, 
this  is  reasonable  opportunity  to  have  re- 
turned to  his  original  state,  and,  not  having 
done  BO,  a  second  arrest  and  conviction  is 
lawful:  In  re  McKnight,  8  0.  N.  P.  266,  4 
O.  D.  (N.P.)  284. 

One  convicted  of  an  offense  other  than  that 
upon  which  he  was  extradited,  may  he  dis- 
charged tuerefrom  by  habeas  corpua,  but  if 
the  indictment  for  the  offense  upon  which 
he  was  extradited  is  still  pending,  he  may  be 
remanded  for  further  proceediuga  thereon: 
In  re  McKnight,  48  0.  S.  688,  IV  Longsdorfs 
Notes,  431. 

B.    VOLUltTAET  RBTUBN. 

If  the  accused  is  brought  back  from  an- 
other state  of  the  union  without  any  demiuid 
upon  the  governor  of  such  state  for  his  ex- 
tradition, and  he  comes  voluntarily,  he  nu^, 
when  he  has  thus  returned,  be  tried  for  a 
different  crime  from  that  with  which  he  was 
charged  originally:  In  re  Donahue,  4  0.  N. 
P.  296,  6  O.  D.  (N.P.)  389;  In  re  Brophjf, 
2  O,  N.  P.  230,  4  0.  D.  (N.P.)  391;  In  re 
Craig,  7  O.  N.  P.  (N.S.)  807,  19  O.  D.  (N.P.) 
843. 

Accused,  who  voluntarily  came  with  tlie 
arresting  oflBcer  without  requiring  extradition 
papers  to  answer  a  charge  of  illegal  voting, 
after  acquittal  thereof  can  be  arrested  on  a 
charge  of  fraudulent  r^stration,  the  oflleei: 
not  having  misled  him  in  any  way:  In  re 
Donahue,  4  0.  N.  P.  296,  6  O.  D.  (N.P.)  389. 

X.    IMMUNITY  FROM  CIVIL  PROCESS. 

An  extradited  prisoner  taken  from  New 
York  to  Kentucky  can  not  be  served  with 
summons  while  returning  through  Ohio,  He 
is  not  obliged  to  avoid  this  state  on  his 
route,  nor  is  the  privil^e  waived  by  a  de- 
lay from  Saturday  morning  to  Monday  after- 
noon to  raise  money  for  his  fare  home;  Deu- 
her  Watch  Co.  v.  Dalzetl,  10  Dec.  Rep.  287, 
19  Bull.  269. 

A  person  who  has  been  extradited  from 
another  state  in  the  union  for  a  crime  can 
not  be  served  with  summons  and  an  order  of 
arrest  in  a  civil  action  until  a  reasonable 
time  has  been  given  to  him  to  return  to  the 
I  state  from  which  he  waa  extradited:  Comp- 
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ton  T.  Wilder,  40  0.  S.  180,  IV  LtHigidorfs 
Notes,  11. 

An  arrest  in  a  civil  proceeding  of  a  per- 
son brought  into  the  jurisdiction  of  the 
court  by  extradition  proceedings,  while  such 
person  is  returning  from  court  by  the  order 
of  court,  is  in  Tiolation  of  the  pledge  of  the 
state  that  the  return  of  the  accused  was 
sought  solely  for  the  criminal  prosecution, 
and  is  also  an  abuse  of  the  process  of  the 
court,  upon  which  it  is  the  duty  of  the  court 
to  put  its  seal  of  condemnation  by  releasing 
the  defendant  and  depriving  the  plaintiff  ot 
all  that  be  has  gained  by  the  arrest:  White 
T.  Marahail,  8  O.  N.  P.  662,  11  0.  D.  {N. 
P.)  779  [reversed  White  v.  Marshall,  3  O.  0. 

C.  (N.S.)  495,  13  O.  C.  D.  376]. 

ServiiK  of  civil  process  upon  a  person 
privilef;ed  from  arrest  as  provided  by  Q.  C, 
i  11764,  is  voidable  only,  and  may  be  waived 
as  any  other  privilege:  White  v.  Marshall,  3 
0.  C.  C.  (N.S.)  495,  13  O.  C.  D.  376  [re- 
versing White  V.  Marshall,  8  0.  N.  F.  662, 
11  O.  D.  (N.P.)  779]. 

A  person  indicted  and  brought  into  the 
jurisdiction  of  the  court  by  extradition  en- 
ten  an  appearance  and  waives  his  privilege 
from  arrest  in  a  civil  action  against  him 
as  a  suitor  under  6.  C,  i  117S4,  by  filing 
motions  for  bail  therein  vhich  raise  an 
issue  of  fact,  not  only  as  to  his  rights  for 
bail,  but  as  to  a  complete  defense  to  the 
action.  After  that  it  is  too  late  to  make  the 
diUm  of  exemption  from  arrest:  White  t. 
MarahaU,  8  O.  C.  C.  406,  13  O.  C. 

D.  376  [revering  White  v.  Marshall,  8  O. 
N.  P.  662,  n  O.  D.  (KJ.)  770]. 

Unless  he  make  a  motion  or  a  plea  in 
abiUement  at  the  proper  time  to  vacate  the 
service  and  be  released  from  the  court,  he 
is  held  to  have  waived  the  privily:  White 
V.  Manhall,  3  O.  C.  C.  (N.S.)  495.  13  O. 
C.  D.  876  [reversbig  White  t.  JfarsAoI^  8 
O.  N.  P.  862,  11  O.  D.  (N.P.)  779]. 


EXTRAORDINARY 
REMEDIES. 

See  Habeas  Cobpus  ;  HAiiDAmTB ;  Quo 
Wabbakto;  Pbocedbndo. 

EXTRAS. 

For  extras  under  contract,  see  Contkaotb. 

One  who  agrees  to  pay  for  lumber  de- 
livered  to  a  contractor  for  use  upon  the 
promisor's  building  is  liable  for  extra  lumber 
made  necessary  by  reason  of  changes  in  the 
building  authorized  by  such  promisor:  MUU- 
Carleton  Co.  t.  SiOterty,  84  0.  S.  81. 

EXTRATERRITORIAL. 

See  CoNFUOT  OF  Laws. 

EXTRATERRITORIAL 
JURISDICTION. 

See  CoNTUCT  of  Laws;  Jusibdiotion. 

EXTREME  CRUELTY. 

See  DivoBCE,  Aumony  aivd  Custcwt  of 

CHUJJBiBN. 

EXTRINSIC  CIRCUM- 
STANCES. 

For  evidence  of  extrinsic  circumstances  as 
affecting  the  construction  and  operation  of 
instrument,  see  Deeds;  Contbacts;  Wizxs, 
Legacies  and  DsnsEa;  Cubtoh  and  Usaobs. 

EYE-WITNESSES. 

See  Evisenob. 


Digitized  by  Google 


7711  FACTOBS  AHD  BBOKBBB  HI.  7712 


FABRICATED  EVIDENCE. 

See  BraHDrox;  Pbjubt;  WimssEB. 


FACTORIES. 

See  WoBKSHOPS  and  FAonttnSj  and  eroM 
referencee  tiiereunder. 


FACTORS  AND  BROKERS. 

Scope  Note. — Inohtdea  defmitiona  of  brokw;  righttt  povoert,  duHea  and  Uabilitias  of 
p9rson$  mgaged  in  the  business  of  receiving  and  eelUng  goods  entrtuted  to  them  at  faotora 
or  brokers  for  sale,  t»  relation  to  their  principale  or  consignors;  and  criminal  liability  of 
focton  and  broker*.  E»olude»  agenoy;  particuiar  kimde  of  focton  amd  broken^  oi>*d  sale* 

Ctou  Sef  enncet. 

Sfta  coiudgnor*s  righta  in  case  of  inaolTOu^  of  broken,  see  Baitks  aitd  BAHKnre. 
For  iml  estate  broka,  see  Sku.  Estate  Aoram. 
For  ticket  broker,  see  Casbdeu. 

For  the  general  discuBsion  of  the  nibject  of  agents,  see  Aoekct. 
For  the  subject  of  sales,  see  Salsb. 
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ANALYTICAL  OaXLINS. 

Definitions,  7711. 
Wbat  Constitntesy  7712. 
License  and  Beg^ation,  7712. 

Rig:ht8  Between  Parties,  7714. 

A.  Rights  as  between  principal  and  factor  or  broker,  7714. 

B.  Rights  as  between  principal  and  third  person,  7716. 

C.  Rights  as  between  factor  or  broker  and  ihif^  person,  7718. 

Deposits,  7719. 
Lien,  7720, 
Commissions,  7720. 
Remedies,  7721. 
Grimes,  7721. 


L  DEFIKITIONB. 


A  broker  is  one  who  acts  for  others  in 
the  n^otiation  of  contracts  relating  to  prop- 
erty of  which  they  do  not  have  the  custody: 
French  T.  City,  81  O.  S.  160. 

A  broker  is  one  who  acts  as  an  agent  to 
sell  goods  of  which  he  has  not  possession: 
Crosby  T.  BiU,  S9  0.  S.  100,  HI  Longsdorf's 
Notes.  1010. 

A  broker  is  one  vho  is  engaged  for  another 
in  the  negotiation  of  contracts  relative  to 
proper^  witii  the  eostody  of  which  he  has 
no  concern:  BrooJbs  T.  Van  Nea,  38  Bull.  262. 

For  a  comparison  of  the  banking  business 
and  the  brokerage  businesB,  see  State,  em 
reL,  V.  KHgour,  8  0.  N.  P.  (N.S.)  817,  IB 
.0.  D.  (NJ».)  670. 


n.   WHAT  CONSTITUTES. 

Where  the  ultimate  selling  price  is  fixed 
by  the  company  and  the  compeneation  for 
selling  is  a  "commission,"  the  fact  that  a 
partnership  doing  business  with  a  coal  com- 
pany under  a  contract  designating  it  as 
"selling  agents"  guarantees  the  sales,  in- 
sures and  pays  other  expenses  incidraital  to 
selling  does  not  place  it  in  the  relation  of  a 
purchaser,  but  of  a  factor  under  a  del 
credere  commission  as  agent:  Cool  d  Coke 
Co.  V.  Pocahontas  Co.,  17  O.  D.  (N.P.)  151, 
1  Hosea,  75. 

III.    LICENSE  AND  REGULATION. 

The  state  may,  in  the  exercise  of  the  police 
power,  Ikwnae  amd  r«gnlate  chattel  mort- 
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gage  and  salary  loan  brokers,  and  H  may 
delegate  authority  to  do  so  to  municipal  cor- 
porations: Banning  v.  Cincinnati,  81  0.  8. 
142,  IV  Longsdorf's  Notes,  1066. 

Q,  Cf  f  8670,  anthorizing  municipal  cor- 
portions  to  license  and  regulate  ctaattel  mort* 
gage  and  salary  loan  brokers,  does  not  au' 
thwiie  the  exaction  of  a  license  from  per- 
sons engaged,  otherwise  than  as  brokers,  in 
the  business  of  loaning  money  upon  loans  se- 
cured by  mortgages  on  personal  property: 
French  T.  Toledo,  81  0.  8.  180. 

G.  C,  1 6346-1,  requiring  a  license  to  be 
prfwured  by  persons  in  the  business  of  mak- 
ing loans  on  chattels  or  salaries,  is  not 
unconstitutional  by  reason  of  its  excepting 
banks  and  building  associations,  because  pre- 
cautions are  not  necessary  for  the  latter, 
and  hence  the  classification  is  not  unreason- 
able: Cain  T.  Loan  Co.,  15  0.  C.  C.  (N.S.) 
173,  24  O.  C.  U.  lis  [affirming  Loan  Co.  v. 
fi*o(e,  12  0.  N.  P.  (N.S.)  441,  22  O.  D. 
(N.P.)  377;  and  affirmed,  without  opinion, 
Cain  T.  Loan  Co.,  88  O.  S.  — ].  8«e  also 
License,  Fbou  State. 

G.  C,  1 6346-4,  relating  to  lenders  on 
chattels  and  salaries  is  not  void  by  reason 
of  its  restricting  a  married  man's  right  to 
borrow  without  his  wife  joining;  for  her 
interest  in  his  means  of  supporting  the  fam- 
ily is  such  that  justifies  protection  against 
improvident  disposition  of  them:  Cain  t. 
Loan  Co.,  12  0.  N.  P.  (N.S.)  441,  22  O. 
D.  (N.P.)  377  [affirmed,  Loan  Co.  v.  State, 
16  O.  C.  C.  (N.S.)  173,  24  0.  C.  D.  115; 
and  affirmed,  without  opinion,  Cain  v.  Loon 
Co.,  88  O.  8.  — ]. 

An  ordinance  under  the  power  conferred 
1^  G.  C,  13670,  to  reflate  and  license 
chattel  mortgage  and  caUry  loan  brokers,  re- 
quiring every  person  engaged  in  such  busi- 
neu  to  file  with  the  auditor  of  the  city 
weekly,  a  detailed  record  of  every  loan  made 
during  tlie  week  preceding,  to  remain  there 
as  a  permanent  record  open  to  the  inspection 
of  the  mayor  and  chief  of  police,  is  not  vio- 
lative of  1 14  of  the  bill  of  rights,  providing 
for  immunity  from  unreasonable  searches, 
seizures,  etc.,  and  is  not  unreasonable:  <9a»- 
niug  Y.  OineiiMaU,  81  O.  S.  142,  IV  Longs- 
dorf  s  Notes,  1056. 

An  ordinance  requiring  brokers  engaged  in 
making  chattel  mortgage  or  salary  loans  to 
secure  a  license  u  a  condition  precedent  to 
doing  business  witiiin  the  nnmieipality,  is 
not  invalid  because  the  license  fee  is  fixed 
at  as  high  a  figure  as  |2S0,  or  because  said 
brokers  are  required  to  keep  records  of  the 
name  of  each  pledgor,  tlie  amount  of  the 
loan,  the  rate  of  interest  charged,  the  date 
when  the  loan  is  payable,  and  a  description 
of  the  articles  pledged,  which  record  shall  be 
filed  in  the  office  of  the  ci^  auditor  and  be 


open  to  inspection  by  the  mayor  and  chief  of 
police,  but  a  provision  requiring  that  if  the 
pledgor  is  a  married  man,  his  wife  must 
sign  the  application  for  the  loan  is  of  no 
effect:  Chambers  v.  Cincinnati,  II  O.  C.  0. 
{N.S.)  273,  21  0..C.  as.   See  also  Muific- 

IFAL  C0IP0SATn)M8. 

IV.    RIGHTS  BETWEEN  PARTIES. 

A.  RuHTS  AS  Betweek  Pbzncipal  and 
Factob  OB  Bboeeb. 

If  the  factor  has  neither  advanced  nor  en- 
gaged anything  for  his  principal,  the  prin- 
cipal can  take  back  his  goods  at  will,  whethw 
they  have  reached  the  factor  or  are  in 
traneitu:  Jordan  v.  Jamea,  5  O.  88,  I  Longs- 
dorf's Notes,  250. 

A  consignee  is  subject  to  his  consignor's 
orders  as  to  time  and  terms  of  sale.  The  au- 
thority to  the  latter  is  revocable  unless 
founded  on  consideration.  Advances  may 
constitute  a  consideration  for  an  agreement, 
express  or  implied  from  the  circumstances. 
The  mere  fact  of  advances  does  not  create 
by  law  a  right  to  sell.  If  there  is  an  irre- 
vocable right  to  sell  to  meet  advances,  con- 
trary to  instructions,  the  consignee  must 
show  that  he  pursued  the  agreement :  Bean  v. 
AdavM,  12  Dec.  Rep.  688,  1  D.  388. 

A  factor's  right  to  employ  assistance  does 
not  extend  to  authorize  him  to  ship  the 
goods  to  another  port  for  sale,  thus  as- 
signing his  personal  trust  to  a  stranger: 
Grieff  T.  CotogwU,  13  Dec.  Rep.  37,  2  D.  68. 

If  a  factor  at  New  Orleans  diips  the  goods 
to  another  port  for  sale,  witiiout  authority, 
the  damages  is  the  market  value  at  New 
Orleans  at  the  time:  Or^  t.  OovoguiU,  13 
Dec.  Rep.  S7,  2  D.  68. 

The  act  of  a  commission  merchant  in 
taking  a  note  in  his  own  name  from  a  pur- 
chaser for  his  commissions  and  a  past  bid- 
ance  due  him  from  the  owner,  and  remitting 
only  the  rest,  is  not  legal  and  no  custom  to 
do  so  is  valid.  Such  notice  is  payment  and 
if  the  buyer  fails  without  paying  it  the 
factor  can  not  recover  from  the  owner:  /«• 
dionapoMs  BolVMg  JTtU  t.  Addg,  6  Am.  L. 
Rec.  764,  3  Bull.  2dS. 

A  consignment  to  be  sold  on  arrival  does 
not  require  an  immediate  sale  by  tiie  ooa- 
signee  if  thm  was  no  market,  but  only  as 
soon  as  he  reaeonabfy  could  without  mani- 
fest saeriflos.  The  length  of  time  depends  on 
the  cirenmstancea  and  is  for  the  jury:  Bum- 
ard  T.  Tom,  8  Dee.  Rep.  221,  6  Bull.  38B. 

Where  a  customer  had  a  deposit  of  91>600 
with  his  brokers,  being  gains  on  stock  spec- 
nlations,  and  ordered  a  sale  whieh  would 
have  increased  it  to  92,100,  but  the  brdcers 
disobeyed,  they  are  liable  for  92,100.  Th^ 
tlien  agreed  that  if  he  would  not  draw  out 
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the  monegr,  they  would  work  the  account  and 
npaj  hijii  the  monusy.  It  wu  hdd  that 
working  the  account  was  at  their  risk,  and 
having  hwt  it  all,  they  must  rep^:  Hoi' 
Ungtkead  t.  Green,  13  Dec  Rep.  666>  1  C. 
8.  C.  R.  S06. 

As  long  as  the  goods  are  on  luind  unsold 
the  factor  is  not  liable.  If  he  bas  excbanjied 
them  for  other  goods  with  the  plaintiff's  as- 
sent, he  is  not  liable  until  the  latter  are 
disposed  of:  Orover  t.  OUtri,  W.  350,  I 
Longsdorf  s  Notes,  27. 

A  ratification  of  sales  results  if  the  prin- 
cipal receives  the  accounts  thereof  without 
objection  and  draws  for  the  balances; 
though  the  sales  were  for  less  than  the  prin- 
cipal's limit:  Woodvjard  v.  Suydtm,  II  O. 
360.  I  Longsdorf  8  Notes,  666. 

If  a  oommission  merchant  sell  contrary 
to  instructions  his  principal  may  treat  him 
aa  ft  purchaser,  and,  hencc^  reoover  on  the 
ecnnmon  oonnts  as  for  goods  sold:  Wood- 
word  T.  Buydam,  II  O.  300,  I  Longsdorfs 
Notes,  666.   See  ahso  Coktkbsion. 

Where  a  bn^cer,  in  effecting  an  exchange  of 
real  estate,  baa  promised  to  secure  the  can- 
cellation of  a  mortgage  upon  the  piece  re- 
ceived by  his  employers,  if  they,  knowing  be 
has  not  performed  the  pronuse,  give  him 
thttr  absolute  notes  for  his  commission,  his 
unperformed  promise  is  &ot  a  defense  to 
tfaeee  later  written  pnunises;  Wade  v. 
Bi$hop,  6  O.  D.  (N.F.)  625. 

It  is  not  estratiol,  where  delivery  oi  grain 
norived  Ixy  a  railroad  company  is  to  be  at 
as  eleratoir,  that  the  owners  M  the  grftin, 
the  omnmiaaion  nMnhonts,  should  hcve  pos- 
•ea^n  or  control  of  the  elevator  in  order  to 
he  bound  by  the  action  of  thoae  In  eha^  of 
■neh  devator.  Where  the  delivery  was  to 
be  at  the  elevator,  and  the  receipt  of  the 
grain  tras  to  be  by  whoevOT  might  be  in 
charge,  the  commission  merchants  or  owners 
of  the  groin  would  be  bound  1^  the  conduct 
oi  the  persons  in  charge  of  the  elevator: 
Paddoek  v.  RaUway  Co^  21  0.  C.  C.  626,  II 
O.  a  D.  780.   See  also  Cawsob. 

Under  a  eontraet  between  an  devator  com- 
pany and  a  firm  of  otnnmisiion  merchants, 
whereby  the  elevator  company,  for  the  pur- 
pose of  obtaining  a  fixed  income  from  the 
elevator,  not  dependent  npon  varying  crop 
conditions,  agreed  to  furnish,  supply  and 
provide  the  commission  merchants,  for  a  pe- 
riod of  five  years,  at  an  annual  rental,  with 
the  full  capacity  of  the  elevator  for  storage 
of  grain,  saving  such  parts  thereof  as  might 
be  required  for  other  customers,  and  to  ac- 
count monthly  to  the  commission  merchants 
aa  to  all  sums  received  from  such  sources, 
with  further  provisions  that  the  elevator 
company  should  employ  and  dischai^e  opera- 
tives, except  the  secretary  of  tiie  elevator 


eompatoy,  as  the  eommiisioii  merchants 
might  direct,  tiiat  the  commission  merohanti, 
In  additimi  to  the  stipulated  mtal,  should 
p^  all  operaUng  expenses,  including  salaries 
ot  elevator  anployes,  including  the  secre- 
tory, and  all  toxes  ond  OBsessments,  the  com- 
mission merchonts  are  substontiidly  in  posses- 
sion sad  control  of  the  elevator  and  ^e  em- 
ployes are  anpl<7es  of 'the  commission  mer^ 
chants,  and  the  latter,  so  for  as  an  employer 
may  be  bound  an  employe,  are  bound  1^ 
the  action  of  the  elevator  employe*  Paddock 
V.  Railway  Co^  21  0.  C.  C.  626.  II  O.  C. 
D.  780.   See  also  Masteb  and  SisvAin. 

On  a  count  for  money  had  and  recdved, 
defendant  having  received  goods  to  sell  and 
p^  plaintiff,  sale  of  goods  con  be  inferred, 
without  direct  proof,  from  lapse  of  time  and 
omission  of  defendant  to  show  that  the  goods 
remain  on  hand:  Spencer  v.  Brooks,  W.  178. 
I  Longsdorfs  Notee,  16. 

A  bank  official  who  gratuitously  engages  to 
find  a  purchaser  for  certain  stock  owned  by 
a  customer  of  a  bonk,  thereby  becomes  the 
agent  of  said  customer  and  can  not  there- 
after himself  become  the  purchaser  of  said 
stock  without  full  disclosure  of  that  fact  to 
his  principal  and  the  latter's  assent  thereto; 
Telling  v.  Sullivan,  U  O.  C.  C.  (N.S.)  1,  32 
O.  C.  D.  312.    See  also  Aoejtot. 

The  purchase  from  a  client  by  a  broker 
individually  of  stock  which  is  held  in  pledge 
is  not  an  act  of  bad  faith,  when  done  with- 
out concealment:  Athbrooke  v.  Bank,  6  O. 
N.  P.  (N.S.)   415,  18  O.  D.   (N.P.)  529. 

Where  the  evidence  shows  that  there  was 
no  active  market  for  stock,  and  a  client 
knew  of  no  one  who  would  give  more  for  it 
than  the  quoted  price,  and  the  broker  offered 
to  take  it  at  that  price,  and  the  sale  was 
thereupon  consummated,  the  client  will  be 
held  to  have  known  that  he  was  selling  to 
and  not  through  the  bn^er,  and  the  sale 
will  not  be  set  aside  and  an  accoimting  or- 
dered on  the  ground  of  fraud :  .1  shbrooke 
V.  Bank  6  O.  N.  P.  (N.S.)  415,  18  0.  D. 
(N.P.)  629.    See  also  Fraud  and  Deceit. 

A  broker  for  distillers  who  contracts  in 
his  own  name  to  sell  and  deliver  on  the  cars 
barrelled  spirits  in  bond  for  export,  impliedly 
warrants  that  the  barrels  shall  be  fit  and 
filled  for  transportation,  and  is  liable,  inde- 
pendent of  negligence,  for  leakage  due  to  im- 
proper barrelling  or  latent  defect  in  the 
wood,  and  there  is  no  duty  or  opportunify 
for  the  buyer  to  inspect:  Steven*  v.  Pineoffa, 
9  Dec.  Rep.  470,  14  Bull.  110.  See  also 
Sales. 

B.  Rights  as  Between  PbincipaIi  and 
Thibd  Pbbson. 

Whether  a  factor's  unauthorized  sale  will 
convey  title  or  not  depends  on  the  law  of 
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the  ploee  where  the  tale  was  nude:  Frank 
y.  Jmhin$,  28  0.  S.  S07,  in  Longadorfs 

Notes,  106. 

1 5  of  the  Kentucky  factor's  act  does  not 
prevent  the  perBou  issuing  a  warehouse  re- 
ceipt or  other  paper  representing  property 
from  retaining  vendor's  lien:  Enael  v. 
Levy,  11  Bull.  163  [see  Ensel  v.  Levy,  46  O. 
S.  255,  IV  Longsdorf's  Notes,  322]. 

The  factor's  act  (G.  C,  1 1  8358,  et  teq.), 
will  not  protect  persons  dealing  with  factors 
out  of  the  ordinary  course,  as  securing  an 
antecedent  debt,  knowing  their  true  charac- 
ter and  restricted  authority:  Cleveland  v. 
Bhoeman,  40  O.  S.  176,  IT  Loi^sdorfs  Notes, 
16. 

A  factor  hdd  a  warehoase  receipt  for  goods 
consigned  to  him  to  sell  on  etnnmission  and 
pledged  it  as  collateral  to  a  bank  for  a  loan 
and  not  to  secure  an  antecedent  debt  It  was 
held  that  if  the  bank  made  the  loan  and 
to(dc  the  receipt  in  good  faith,  pn  the  futh 
that  the  faetw  owned  the  merchandise,  it  is 
entitled  to  hold  the  goods  as  security: 
Cleveland  r.  SJioemm,  40  0.  S.  176,  IV 
Longsdorf's  Notes,  16. 

Stolen  goods  are  not  included  in  the  fac- 
tor's act  (G.  C.,  I  8358) ,  providing  that  ship- 
pers shall  be  deemed  the  true  owners  so  far 
as  to  protect  advances  to  bim  by  the  con- 
signee. Accordingly,  the  factor  sued  for  con- 
version by  the  true  owner  can  not  set  off 
bis  remittances  of  proceeds  to  the  shipper 
thief  who  bad  stolen  them:  Miller  v.  Laum, 
7  Am.  L.  Rec  606,  4  Bull.  123. 

A  produce  commission  firm  sent  out  a 
traveling  agent  to  solicit  a  consignment  of 
peaches  on  a  strictly  commission  basis ; 
being  unable  to  obtain  fruit  at  a  certain 
town  without  guaruiteeing  it  should  net  the 
shipper  a  certain  price,  he  gave  tnieh  guar- 
antee and  fruit  was  shipped  thereunder,  bat 
without  notice  tbenot  to  tiie  consignee  and 
without  inquiry  on  the  part  of  the  shipper 
as  to  the  agent's  authority  to  make  the  guu- 
uitee;  in  the  absence  of  any  evidence  show- 
ing a  usage  or  custom  of  tiie  produce  com- 
mission business  to  make  sucli  guarantees, 
it  was  held  that  the  guarantee  was  not  with- 
in the  scope  of  the  agent's  authority,  and 
his  principd  was  not  bound  by  it:  Produce 
Co.  r.  Myer»,  4  O.  C.  C.  (N.S.)  264,  16  0.  C. 
D.  165. 

Payment  to  an  agent  to  sell,  who,  not 
having  possession,  sells  in  hia  own  name 
without  authority,  and  the  owner  ships  to 
the  buyer,  without  knowledge  that  the  broker 
has  sold  in  his  own  name,  does  not  bar  re- 
covery by  the  owner:  Crosby  v.  Hill,  39  O. 
8.  100,  III  Longsdorf's  Notes,  1010  [affirming 
Croeby  v.  Hill,  8  Dee.  Rep.  663,  0  Ball.  1S61. 
See  also  Agknot. 


C  BuHia  AS  BfrwzKif  Faocob  oi  Bbokeb 
Ain>  Thzbd  PraaoN. 

A  broker,  who  buys  shares  of  stock  for 
an  undisclosed  principal,  becomes  [tersonally 
liable  to  the  seller  upon  default  of  his  prin- 
cipal: Sullivan  v.  Frank,  13  O.  N.  P.  (N.S.) 
505. 

If  a  broker  has  bought  stock  for  an  un- 
disclosed principal  and  the  principal  makes 
default,  upon  default  of  the  principal,  the 
seller  may  rescind  the  contract,  retain  the 
stock,  and  recover  from  the  broker  the  dif- 
ference between  the  contract  price  and  the 
market  price  at  the  time  of  the  default: 
Sullivan  V.  Frank,  13  0.  N.  P.  (N.S.)  606. 

A  broker,  who  buys  shares  of  etcxik  for  an 
undisclosed  principal,  is  not  relieved  fnan 
such  liability  by  making  it  known  that  he  is 
buying  for  a  third  person,  unless  be  names 
his  principal  or  discloses  his  identity  so 
that  the  seller  knows  to  whom  he  is  selling: 
Sullivan  V.  Frank,  13  O.  N.  P.  (N.S.)  606. 

An  agent,  though  known  to  be  such,  who 
sells  without  disclosing  his  principal  Is  per- 
sonally liable,  as  where  a  biU  broker  so  sells 
a  note  which  afterwards  turns  out  to  be 
forged:  Wt^ler  T.  MUter,  12  Dec.  Rep.  375, 

2  H.  149. 

Persons  dealing  together  are  presumed  to 
be  principals,  and  to  relieve  themselves  most 
show  the  contrary.  An  agmt,  a  brd^er, 
selling  foiled  bonds,  is  not  relieved  from 
responsibility  merely  because  he  is  known 
to  be  a  broker,  and  states  that  he  got  the 
bonds  from  another.  He  most  disclose  his 
principal,  and  in  such  a  way  as  to  show  that 
he  is  not  dealing  in  his  own  name,  and  that 
credit  is  to  be  given  to  the  principal  and  not 
to  him:  Souiter  v.  gfoedble,  10  Am.  L.  Rec. 
23,  6  BuIL  182. 

If  an  agent — a  brcdcer — 6ofia  fide  sells 
forged  bonds,  stating  that  he  is  hut  an 
agent,  and  not  disclosing  bis  principal  be- 
cause no  inquiry  is  made,  he  is  not  personally 
liable:  Souther  v.  Stoeckle,  7  Dec.  Rep.  611, 

3  Bull.  575. 

A  custom  of  brokers  to  look  to  each  other 
personally,  though  known  to  be  acting  for 
others  not  named,  is  good.  So  held  where  a 
broker  sold  forged  bonds  to  plaintiff  through 
another  broker.  If  evidence  of  such  custom 
is  not  contradicted,  and  yet  is  ignored  by 
the  jury,  a  new  trial  must  be  granted: 
Souther  T.  Stoeckle,  7  Dee.  Rep.  611,  3  Bull. 
575. 

An  auctioneer  or  factor  selling  stolen 
goods  is  liable  for  conversion.  He  is  not  like 
a  carrier  for  the  thief  or  mere  go-between 
not  concerned  with  the  title:  XHler  v. 
Laws,  7  Am.  L.  Rec.  606,  4  Bull.  123.  Bee 

also  CONVEBSION. 

Where  a  broker  and  a  member  of  the 
stock  exchange  holding  stock  indorsed  in 
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blank  with  instructions  to  sell  for  tbe  beet 
price  obtainable,  offers  it  on  the  exchange 
and  it  IB  bid  off  by  another  broker  and  mem- 
ber who  pays  for  it  with  his  own  check, 
stating  that  he  ia  buying  for  another,  but 
not  diBcloBing  his  principal's  name,  and  then 
delirers  the  stock  to  his  principal,  the  pur- 
chasing broker  is  not  at  any  time  the  legal 
or  equitable  owner  of  such  stock,  nor  subject 
to  a  stockholder's  statutory  liability  thereon: 
Joeeken  t.  Btmking  Co.,  I  O.  C.  C.  (N.S.) 
342,  14  0.  C.  D.  605  [for  opinion  in  lower 
ease,  see  Joeckm  r.  Banking  Co.,  13  O.  D. 
(K.P.)  6S2].    See  also  Cobfobations. 


V.  DEPOSITS. 

In  an  action  for  recovery  of  the  proceeds 
of  sales  made  by  factors  and  deposited  in 
the  defendant  bank,  the  burden  is  on  the 
plaintiff  owners  of  the  property  sold  to 
prove  that  the  proceeds  from  the  sales  in 
question  were  deposited  on  that  particular 
day  and  remained  in  possession  of  the  bank: 
Smith  T.  Bank,  13  O.  C.  C.  (N.B.)  122,  32  O. 
C.  D.  342. 

^though  a  bank  may  be  held  to  have 
known  that  the  greater  portion  of  deposits 
made  by  facton  was  derived  from  sales  made 
for  tbeir  castomers,  it  can  not  be  held  to 
have  had  knovlec^  of  the  ownership  of  the 
deposits  made  on  a  particular  day  or  to  be 
lis^le  for  the  payment  in  good  faJth  of 
checks  drawn  against  such  deposits:  Smith 
V.  Bank,  13  O.  C.  C.  (N.S.)  122,  22  O.  0.  D. 
342. 

Where  money  is  deposited  to  the  credit  of 
a  broker  by  a  customer  after  hopeless  insol- 
vency on  his  part  has  intervened,  the  fraud 
avoids  (the  lim,pHed  contract  betw<een  the 
parties  by  which  the  relation  of  debtor 
would  ordinarily  arise  and  prevents  the  de- 
posit becoming  the  property  of  the  broker: 
In  re  BuUman,  7  0.  L.  R.  587. 

Checks  drawn  by  factors  and  held  by  their 
customers,  but  not  accepted  by  the  bank, 
have  no  preference  against  the  fund  on  de- 
posit over  the  claims  of  general  creditors: 
Smith  T.  Bank,  13  0.  C.  C.  (N.S.)  122,  22 
O.  C.  D.  342. 

Where  money  is  deposited  to  the  credit 
of  a  broker  by  a  customer  after  hopeless 
insolvency  on  'his  part  has  intervened,  an 
equitable  trust  in  the  deposit  results,  and 
the  customer  will  not  tie  required  to  trace 
the  identical  money  deposited,  but  an  order 
will  be  made  for  payment  to  him  of  the 
amount  of  his  deposit,  less  the  amount  of 
his  indebtedness  to  the  broker  on  the  day 
the  broker  was  compelled  to  close  out  all 
pending  trade:  In  re  Bvltman  Co.,  7  0.  L. 
R.  687. 


VI.  MEN. 

Factors  have  liens  for  charges  incident  to 
the  goods,  and  for  their  general  balances, 
and  for  outstanding  debts  of  the  principal 
on  which  they  are  security:  Jordan  t. 
James,  5  O.  88,  I  Longsdorf  s  Notes,  250. 

A  commission  merchajit  has  a  lien  on  con- 
signments  for  his  advances,  and  may  sell  the 
goods  at  market  prices  to  reimburse  himself, 
though  a  minimimi  price  had  been  agreed  on 
if  the  consignor  fail,  after  a  reasonable  no- 
tice, to  pay  the  advances :  Lrnidia  t. 
Oooch,  12  Dec  Bq).  650,  1  D.  176. 

A  factor  has  a  lien  for  general  balance,  and 
does  not  lose  it  except  hy  his  own  consent. 
Hence,  if  a  factor  is  ordered  to  ship  back  the 
goods,  does  so,  he  may  require  his  agent  not 
to  redeliver  to  the  owner  until  such  balance 
is  paid,  and  can  sell,  if  not  paid,  but  the 
agent's  commission  can  not  be  added  to  tiieir 
own  for  the  same  act;  Orieff  v.  OotoguiU,  13 
Dec.  Rep.  37,  2  D.  68. 

A  factor  under  a  del  credere  agency  has  a 
special  property  in  the  goods  by  virtue  of  his 
lien  for  advances  and  commissions.  He  may 
insure  in  his  own  name,  sell  in  his  own 
name,  sue  in  his  own  name  for  the  selling 
price,  hut  the  title  to  the  goods  remains  in 
the  consignor  until  sold:  Louismlle  Coal  d 
C.  Co.  V,  Pocahontai  Co.,  17  O.  D.  (N.P.) 
151,  1  Hosea.  76. 

VII.  COMMISSIONS. 

To  entitle  a  real  estate  broker  to  recover 
commissions  he  must  show  that  the  pur- 
chaser was  induced  to  apply  to  the  owner 
through  means  employed  by  the  broker.  It 
is  not  indispensable,  however,  that  the  pur- 
chaser be  introduced  to  the  owner  by  the 
broker,  or  that  the  broker  be  personally  ac- 
quainted with  the  purchaser,  or  that  the 
broker  at  the  time  have  knowledge  of  the 
n^tiations  between  the  owner  and  the  pur- 
chaser: Lippert  v.  Page,  13  O.  C.  C.  (N.S.) 
105.  22  O.  C.  D.  38. 

Where  a  broker  brings  a  contract  to  his 
principal,  which  the  principal  declines  to  ac- 
cept for  the  reason  that  there  would  be  no 
profit  on  the  sale  after  payment  of  a  com- 
mission, but  afterward  the  principal  accepted 
the  same  contract  direct  from  the  customer, 
he  is  liable  to  the  broker  for  his  commission: 
Hashing  v.  Leiais,  11  O.  C.  C.  (N.S.)  231,  20 
0.  C.  D.  603  [affirmed,  without  opinion, 
Baakina  v.  Lewis,  82  O.  S.  408]. 

A  broker  is  not  entitled  to  a  commission 
on  a  sale  which  he  claims  to  have  made  un- 
less  the  purchaser  and  his  employer,  the 
vendor,  entered  into  a  valid,  binding  and 
enforcible  contract:  Holmyard  v.  Iron  Co., 
8  O.  L.  R.  692. 
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The  rule  which  entitles  a  bn^er  to  hie 
cominiuioii  when  he  has  loought  the  vendor 
a  purchaser,  who  is  ready  and  willing  and 
able  to  buy,  does  not  in  the  absence  of  a 
written  contract  of  purchase  entitie  him  to 
a  commission  where  tfae  willingness  to  hay 
was  only  temporary,  and  the  offer  was  witii- 
drawn  before  the  owner  bad  consumtnated 
the  sale,  and  while  neither  the  vendor  nor 
the  brdcer  are  under  obligations  to  the  other 
to  secure  a  written  contract  to  purchase,  yet 
each  assumes  Uie  risk  of  loss  of  fbe  sale  by 
failing  to  secure  such  a  contract:  Brooks  v. 
Wortendyke,  18  O.  D.  (N.P.)  789,  6  O.  L.  R. 
46. 

Fiduciary  debt  does  not  include  one  due 
SB  factor  or  commission  merchant,  which  is 
therefore  dissolved  by  discharge:  Kreler  v. 
Bnodgrass,  8  Dec.  Kep.  400,  8  Bull.  219 
[overruling  Oay  v.  Farran,  13  Dec  Rep. 
989,  2  C.  S.  C.  R.  426].    See  also  Bank- 

BUPTOT. 

Where  a  firm  of  real  estate  brokers  had 
the  exclusive  right  to  sell  certain  lota,  a  sale 
of  a  lot  to  one  of  the  partners  at  a  reduced 
price  in  consideration  that  his  firm  would 
not  charge  a  commiasion  thereon  ia  not  a 
fraud  on  the  firm  as  diverting  an  asset  to  his 
personal  use,  for  the  firm  bad  not  earned  a 
commission  at  the  time  of  the  contract,  and 
hence  there  was  no  credit:  Harper  v.  McKin- 
nit,  63  O.  S.  434,  IV  Longsdorf  s  Notes,  609. 
See  also  Pabtitebshxp. 

Vm.  REMEDIES. 

The  relation  of  principal  and  factor  al< 
ways  warrants  an  accountii^:  Root  v.  Nye, 
12  Dec.  Rep.  417,  2  H.  229. 

DC  GRIMES. 

When  a  memorandimi  kept  1^  a  broker  for 
the  purpose  of  showing  the  transactions  in 
a  particular  stodc  and  the  balance  long  or 
short  on  a  given  date,  shows  a  sale  short  by 
the  broker  of  a  niuiber  of  shares  less  than 
the  balance  long  on  that  date  and  more  than 
the  number  of  shares  bought  for  a  customer, 
which  have  not  been  delivered  to  him,  it  is 
not  a  proper  inference  from  such  memoran- 
dum, when  not  supported  by  other  evidence, 
that  such  shares  of  the  customer  were  con- 
verted or  sold ;  but  from  the  nature  of  a  sale 
short  the  presumption  would  be  that  such 
sale  did  not  include  a  sale  of  the  customer's 
stock  and  therefore  such  memorandum  does 
not  in  itself  prove  or  imply  a  fraudulent  con- 
version: Lamprecht  v.  State,  84  O.  S.  32. 

Where  a  broker  buys  stock  on  the  exchange 
upon  the  order  of  a  customer,  the  latter  is 
the  owner  of  the  stock  from  the  time  of  the 
purchase,  whether  purchased  in  bis  name  or 
not,  and  he  has  the  right  to  the  possession 


tliereof  on  demand,  subject  to  p^^nent  to 
the  broker  for  advances,  if  ai^,  and  commis- 
sions, as  to  which  the  customer  ii  the 
debtor  of  the  brokerj  in  other  words,  the 
1^1  relation  of  the  onstomer  and  hrdur  is 
that  of  pledgor  and  pledgee.  Upon  sneh  de- 
mand, the  broker  need  not  deliver  the  iden- 
tidU  stock  purchased  for  the  customer,  bat 
it  is  sufficient  to  deliver  the  same  number 
of  shares  of  the  same  kind  and  value,  and  a 
failure  to  do  so  on  demand  may  amount  to 
a  conversion  of  the  stock  and  under  wnne 
circumstances  to  a  fraudulent  oonverdon: 
lamprecht  v.  State,  84  O.  8.  32. 

A  sale  of  stock  "short"  by  a  broker  on  bis 
own  account  does  not  per  ae  imply  a  conver- 
sion or  use  by  the  broker  of  stock  previously 
purchased  for  a  customer,  or  held  in  trust 
for  the  latter,  because  a  sale  short  means  a 
sale  of  that  which  the  vendor  does  not  pos- 
sess at  the  time,  but  which  he  expects  to 
acquire  subsequently  for  delivery  at  a  lower 
price:   Lamprecht  v.  State,  84  O.  S.  32. 

A  sale  "short"  of  stock  means  a  sale  of 
stock  which  the  vendor  does  not  possess  at 
the  time,  but  which  he  expects  to  acquire 
subsequently  for  delivery  'under  his  con- 
tract: Lamprecht  v.  State,  84  O.  S.  32. 

When  a  customer  orders  his  broker  to  buy 
for  him  certain  stock,  to  be  actually  delivered 
to  bim  and  to  be  paid  for  at  a  future  date, 
and  the  broker  complies  with  the  order  and 
notice  thereof,  togeUier  with  the  amount  ad- 
vanced and  commission,  is  given  to  the  cru- 
tomer,  and  the  cost  thereof  is  charged  to  the 
aooount  of  the  broker,  leaving  a  large  bal- 
ance in  the  broker's  favor,  the  customer  is 
tlie  owner  of  the  stock  so  pnrehased  and  is 
the  debtor  of  the  brolEer  for  the  amount  ad- 
vanced and  tfae  commission;  and  when  the 
customer  siAsequently  pays  such  donand 
against  him  by  a  dieek  on  his  bank^  which 
is  accepted  the  broker,  deposited  ia  a  bank 
where  the  account  of  the  broker  was  over- 
drawn, and  the  cheek  was  aftowarda  paid, 
and  the  broker  promises  to  deliv«  the  stodc 
later,  which  was  never  done,  and  the  broker 
failed  and  made  an  assignment  for  the  ben- 
efit of  creditors,  such  facts  do  not  constitute 
an  embezzlement  of  the  eheck:  Lampreeht  v. 
State,  84  O.  S.  32. 

Where  a  broker  holds  as  collateral  shares 
of  stock  belonging  to  a  client,  the  relation 
between  them  is  not  that  of  principal  and 
agents  but  of  debtor  and  creditor,  and  tfae 
conversion  of  tfae  stock  by  the  broker  to  bis 
own  use  does  not  constitute  embezzlement: 
Buddeke  v.  State,  12  O.  C.  C.  (N.S.)  454 
[affirmed,  without  opinion,  State  v.  Buddeke, 
83  O.  S.  451]. 

In  a  criminal  prosecution  for  embezzlement 
of  a  stock  certificate,  if  tfae  evidence  shows 
that  the  stock  broicer,  George  O.  lAmprecbt, 
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pnrehased  fnnn  his  correspondent  in  New 
York,  Laidlaw  &  Co.,  the  number  of  Bhares 
ordered  hy  his  ciutomer,  Ellsworth,  and  sub- 
sequently Ellsworth  gave  his  check  to  Lam- 
precht  for  such  stock,  but  such  stock  was 
never  delivered,  is  was  error  for  the  court 
of  common  pleas  to  chai^  the  jury,  aa  it 
did,  as  follows:  "It  is  material  in  this  case 
what  Ellsworth's  redress  or  rights  may  he 
aa  against  Laidlaw  &  Co.,  the  correspondents 
of  George  O.  Lamprecht  in  New  York — it  is 
a  question  here  -as  to  the  guilt  or  innocence 
of  this  defendant — ^wbetho*  or  not  this  evi- 
denee  proves  to  your  satisfaction  beyond  a 
reasonable  doubt  that  be  is  guilty,  that  is 
the  qudrtion":  lamprecht  v.  State,  84  O.  8. 
32. 

Where  an  agreement  betweem  a  railway 
eompany  and  bndcers  handling  the  bonds  of 
the  company  provides  that  the  right  of  the 
brokers  to  retain  the  bonds  should  accrue 
contemporaneously  with  actual  payment 
therefor,  an  indictmoit  for  embezzlement  lies 
for  the  pledging  of  the  bonds  by  the  brokers 
for  loaaa  and  Uie  conversion  of  the  proceeds 
of  tiie  loans  by  the  brcdcers  prior  to  a  call 
tor  funds  hy  the  eompany:  fTayes  v.  State, 
14  O.  C.  C.  (N.S.}  497  [aiBnned,  without 
opinitm,  Sayea  v.  State,  83  O.  B.  490]. 

In  a  criminal  prosecntioii  for  embeazling 
oertidn  bonds,  evidence  is  competent  vhich 
tends  to  show  that  the  pledging  the  bonds 
and  the  use  of  the  proceeds  therefrom  by 
tiie  brewers  was  not  due  to  an  honest  mis- 
understanding hy  the  brokers  M  tiieir  rights 
in  the  matter:  Hayet  r.  State,  14  O.  C.  C. 
(N.8.)  497  [affirming,  without  opinion, 
ffoyes  V.  State,  83  O.  S.  490]. 

FACTORY. 

See  WousHOPS'  and  TAoamaa. 

An  indosed  building  ealled  an  "ashery," 
used  for  the  deport  of  aslus  and  converting 
them  into  potash,  is  a  factory  within  the 
burgluy  act:  Blackford  v.  State,  11  0.  B. 
827,  n  Loi^orfs  Notes,  606.    See  also 

BUMLAST  AND  OTHEB  BsE&KIKaS. 

A  lai^e  dry  goods  store  falls  under  O.  C, 
14658,  relating  to  exits  from  factories, 
workshops,  etc.,  and  where  the  access  to  fire 
escapes  is  obstructed  by  display  cabinets,  and 
no  iimtrnctioB  as  to  their  use  is  given  to 
empl<^es,  a  finding  M  negligence  as  the 
proximate  cause  of  injury  to  an  employe 
who  jumped  from  a  window  is  not  against  Uie 
weight  of  evidence:  Hagedom  v.  Windhorst 
Co.,  21  O.  D.  (N.P.)  364,  9  O.  L.  E.  120.  See 

also  FntB-KOAFES. 

FACTS. 

For  agreed  statonent  of  facts,  see  Agbebd 

SlATBHBHT  OV  FAOTB. 


For  findings  of  facta  by  master,  referee, 

etc.,  see  Refeeescb — Submission  or  Qdfs- 

TIONB. 

For  question  of  fact  for  court  or  jury,  see 
Tbial. 

For  evidence,  see  Evidbnce. 

For   charge  of   court,   see   Chaboe  or 

COUBT. 

For  witnesses,  see  WrnnESSBS. 

Whether  a  nuisance  exists  or  not  in  a 
particular  ease,  justifying  the  exercise  of  the 
poww  of  abatement  the  municipaJ  au- 
thorities, is  a  question  of  fact  to  be  deter- 
mined frcan  the  nature  of  the  nuiMnce  and 
the  evidence:  Doming  v.  GUveUmd,  22  O.  G. 
C.  1,  12  O.  C.  D.  198. 

An  all^ation  of  "necessaries,  to-wit,  gro- 
ceries," follows  the  language  of  the  statute, 
end  is  a  sufficient  description  to  withstand  an 
attack  on  the  form  of  the  affidavit.  Whether 
the  goods  were  sold  for  the  actual  necessi- 
ties of  the  family,  or  for  the  purpose  of  re- 
sale and  profit,  is  a  question  of  fact  to  be 
determined  by  the  weight  of  the  eviddUoe: 
MoLane  v.  Golbum,  2  O.  N.  P.  (N.S.)  257, 
15  0.  D.  (N.P.)  153. 

Whether  the  necessities  of  a  raUroad  com- 
pany require  exclusive  occupancy  of  its  right 
of  way,  and  what  use  of  the  property  by  an 
abutting  owner  is  an  interference  therewith, 
are  questions  of  fact,  and  not  of  law:  Smith 
V.  Railway  Co.,  5  O.  C.  C.  (N.S.)  194,  16  O. 
C.  D.  44  [affirmed,  without  opinion.  Smith 
V.  Railv>ay  Co.,  73  0.  S.  391].  See  also 
Limitations,  Statute  or. 

The  doctrine  of  de  facto  corporations  and 
officers  is  based  upon  principles  of  public 
policy,  and  a  person  availing  himself  of  the 
doctrine  must  have  dealt  with  such  corpor- 
ation or  officers  in  good  faith.  The  question 
of  good  faith  is  one  of  fact  to  be  determined 
by  the  evidence,  and  is  not  one  of  law:  Beck 
V.  Rocky  River,  14.0.  D.  (N.P.)  312.  See 
also  De  FAoia 

Where  it  appears  that  the  relation  be- 
tween a  man  and  a  woman  was  In  its  incep- 
tion meretricious  and  not  aeeompanied  hy 
any  evidence  of  marriage,  but  subsequently 
their  relation  to  each  other  assume  a  matri- 
monial character  by  being  surrounded  by 
evidence  of  a  valid  marriage,  a  questi<Ai  of 
fact  is  presented  for  the  determination  ot 
the  jury  or  court  trying  the  issue  of  mar- 
riage or  no  marriage  between  the  parties: 
Vmbenhour  v.  Dmbenhour,  12  0.  C .  C. 
(N.S.)  289,  21  O.  C.  D.  317  CaiBmied  I7m- 
benAour  T.  Labua,  86  O.  S.  238].  See  also 
Mabmaqe. 

Whether  or  not  tiiere  is  a  partnership  is  a 
mixed  question  of  law  and  fiut:  Baker  v. 
Brennan,  22  O.  0.  0.  241,  12  O.  G.  D.  211; 
Bodgen  t.  Bdmimd,  21  0.  G.  C.  676,  12  O. 
C.  D.  201.   See  also  PABTNBSHir. 
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Thi  admiBsion  of  partnership  relatioDB  in- 
Tolves  the  admiBsion  of  faetBi  as  well  as  law: 
Baker  v.  Brennan,  22  0.  C.  C.  241,  12  0.  C. 
D.  211. 

Whether  or  not  automobile  is  a  dangerous 
agency,  is  a  question  of  law,  and  not  of  fact: 
RatDBon  T.  OMt  Uoior  Worka,  12  O.  N.  P. 

(N.8.)  146,  22  0.  D.  (N.P.)  188. 

Ordinarily  an  isBue  as  to  the  reaaonable- 
nees  or  unreasonableness  of  anything,  is  a 
mixed  question  of  law  and  fact;  but  where 
the  facts  are  clear  and  undisputed  it  is 
purely  a  question  of  law:  Eroll  v.  Otose,  82 
O.  S.  190,  IV  Longsdorfs  Notes,  1050.  See 
also  Etidencb. 

In  pleading  negligence,  it  is  necessary  to 
plead  facts  and  not  concIuaionB,  and  whether 
or  not  it  is  necessary  to  negative  contribu- 
tory negligence,  it  is  proper  for  plaintiff  to 
plead  such  facts  where  they  tend  to  establish 
n^ligence  of  the  defendant:  IriBUrance  Co. 
V.  Railioajf  Co.,  4  O.  N.  P.  (N.S.)  373,  17  O. 
D.  (N.P.)  113.    See  also  Neouobncs. 

Questions  of  fact  can  not  be  determined  on 
general  demurrer:  Jones  v.  CommMMOners, 
2  O.  C.  C.  {N.S.)  14,  15  0.  C.  D.  610.  See 
also  Pleadings. 

A  demurrer  does  not  admit  the  truth  of  a 
mere  conclusion:  Insurance  Oo.  t.  McFar- 
land,  12  0.  C.  D.  591  [afhrmed,  without 
opinion,  Inawrance  Co.  v.  McFarland,  60  O. 
S.  617]. 

When  by  the  admissions  of  the  parties  and 
the  finding  of  the  court  all  the  material  facts 
are  conclusively  established,  the  court  should 
apply  the  law  to  such  facts  and  render  the 
judgment  which  it  requires;  T.  IfttU- 

Holland,  65  O.  S.  178,  IV  Longsdorfs  Notes, 
883.   See  also  Ebbob. 

The  filing  of  a  motion  for  a  new  trial  and 
the  entering  of  exceptions  to  its  overruling, 
is  indispensable  to  a  review  of  findings  of 
fact  on  a  petition  in  error:  RaiUoi^  Oo.  v. 
fellsall,  6  O.  N.  P.  (N.S.)  487,  18  O.  D. 
(N.P.)  557.  See  also  Kev  Tbial. 

The  reviewing  court  will  not  reverse  on  a 
question  of  fact  in  attachment  proceedings 
unless  clearly  erroneous;  ffarrtson  t.  iTfiijr, 
9  O.  S.  388,  n  Lon^orfs  Notes,  S83;  Ban- 
aroft  T.  Talbott,  20  O.  S.  538,  m  Longsdorfs 
Notes,  405. 

The  patterns  and  castings  evolved  and  per- 
fected in  a  tube  miU  by  the  combined  skill, 
knowledge  and  experience  of  employes  during 
several  years,  are  the  property  of  the  con- 
cern, but,  though  there  may  be  a  certain  in- 
dividuality in  their  oonstmction  and  some 
care  taken  to  keep  them  from  the  public,  if 
such  articles  are  in  general  use  in  tube  mills, 
if  artisans  in  that  line  of  business  have  full 
knowledge  of  the  character  of  the  machinery 
and  patterns  used,  and  can  readily  approxi- 
mately reproduce  them,  they  are  not  trade 


secrets,  the  use  of  which  by  another  can  be 
restrained  by  injunction:  Tube  Co.  v.  Tube 
Co.,  3  O.  C.  C.  (N.S.)  459,  13  0.  C.  D.  468 

Taffirming  Tube  Co.  t.  Tube  Co.,  12  O.  D. 

(X.P.)   100].    See  also  Tbade-icabes  and 
Tbadb  Naues. 

A  statement  as  to  the  value  of  property 
made  to  the  other  directors  by  an  acting  di- 
rector of  the  corporation,  who  was  also  the 
owner  of  such  property  and  a  promoter  of 
such  corporation,  is  not  a  mere  opinion,  but 
is  a  statement  of  fact,  and  if  false^  furnishes 
ground  for  attachment  in  an  action  1^  the 
iMrporation  against  such  director  for  fraud; 
and  it  is  immaterial  that  the  other  director 
of  the  corporation  knew  or  eould  have  ascer- 
tained 1^  reasonable  diligence  the  fsJsity  of 
such  statements  as  to  the  value  of  the  prop* 
erty  purchased;  Baiik  y.  Miller,  1  O.  0.  0. 

{N.S.)  660,  14  O.  0.  D.  108.    See  also  At- 

TACHHEKT. 

The  ciKuit  court  In  an  error  case,  has  no 
power  to  make  a  finding  of  facts  which  calls 
for  a  review.!^  the  supreme  court,  or  con- 
clusively binds  the  court  of  common  pleas, 
nor  to  render  final  judgment  except  in  case 
of  a  finding  of  controlling  facts  by  the  trial 
court,  or  where  they  are  conceded;  OUaon 
V.  Carrel,  70  O.  S.  433;  Jones  v.  Fronfield, 
79  0.  S.  435. 

FACTS  IN  ISSUE  AND 
RELEVANT  TO  ISSUE. 

See  EVIDEKCB;  PLEAMNaS. 

FACTS  PUTTING  ON 
INQUIRY. 

See  Fbaud  akd  Deokit;  Nbootiasxjb  In- 

STBinCBNTS;    NonCE  Aim  KlTOWtXDQE. 

FAILURE  OF  CONSIDERA- 
TION. 

See  CONTBAOTS. 

FAILURE  OF  ISSUE. 

See  Descent  and  Distbibdtiok;  Wills, 
Lboaoies  akd  Devises. 

FAILURE  OF  PROOF. 

For  failure  of  proof,  see  Etidencb;  I^ial; 
Chabge  of  Coubt. 

FAILURE  OF  TITLE. 

See  Deeds;  Veitdob  and  PuBcaASEB. 
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FAILURE  TO  ANSWER. 

See  JUDOKEHT;  Pleaoinqb. 

FAILURE  TO  DEMUR. 

See  PtKADINOB. 

FAILURE  TO  EXPLAIN. 

A  failure  by  a  passenger  seekiog  to  ride  on 
a  transfer  Hot  good  upon  the  lijie,  to  make 
a  statement  or  explanation  before  be  is  put 
off  the  car,  will  not  of  itself  defeat  bis  right 
to  recover;  but  such  fact  is  admissible  as 
part  of  the  res  gestae  as  hearing  upon  the 
qneetion  of  the  plaintifTs  good  faith  in  ac- 
cepting and  using  the  erroneous  transfer  and 
as  affecting  the  amount  of  damages:  Rail- 
way  Go.  Conntr,  74  0.  S.  226,  IV  Longs- 
dorFa  Notes,  1009.  See  also  Steest  Rail- 
vats  AKD  InTEBUBBAN  RAILWAYS. 

FAILURE  TO  INSTRUCT. 

See  Cbasqe  of  CJoubt. 

FAILURE  TO  MAKE 
RETURN. 

See  Office  and  erosa  references  thereun- 
der; ATTACHlCmTT;  SUUMONS;  TAXATION. 

FAILURE  TO  PAY. 

See  COHTBAOTS;  Pathkht. 

FAILURE  TO  PROSECUTE. 

See  AOCTTSED;  Mauozoub  Pbobeouteonb 
AKD  Actions. 


FAILURE  TO  PROVIDE. 

For  failure  to  provide,  see  Pabent  and 
Gbiia. 

FAILURE  TO  QUALIFY. 

See  Office  and  cross  references  there- 
under. 

FAILURE  TO  REPLY. 

See  FuAozNcn. 

FAILURE  TO  SUPPORT. 

See  IbTOBCE,  Azncoirr  and  Custodt  of 
Childben;  Pabctt  and  Child. 


FAILURE  TO  TESTIFY. 

See  AccOTsai ;  Depositionb  ;  Evidknce  ; 
Witnesses. 

FAILURE  TO  TRANSMIT 
TELEGRAM. 

See  TELBoaAHB  and  Tklegbaph  Caic< 
pakieb. 

FAIR. 

For  fair*  see  Agbicultukal  Societies. 

FAIR  ASSOCIATIONS. 

See  Agbicultukal  Societies. 

FAIR  CRITICISM. 

See  Attobney  and  Odients;  Couhtb. 

FAIR  GROUNDS. 

See  Aqrioultubal  Societies. 

FAIR  TRIAL. 

See  Conshtdtiohal  Law;  Trial. 

FAITH  AND  CREDIT. 

For  the  effect  of  the  full  faith  and  credit 
clause  of  the  constitution  of  the  United 
States,  see  ADTHENnoAiTON;  Extbadition; 
Jddohekt. 

FAITHFUL  PERFORM- 
ANCE. 

Under  the  general  rule  tiiat  forfeitures  are 
not  favored,  a  deposit  made  or  bond  given  to 
secure  the  faithful  performance  of  an  obli- 
gatiCHi  will  be  r^rded  as  a  penalt7,  and 
held  to  be  a  securify  for  such  performance 
or  to  secure  damages  arising  from  a  breach 
which  the  party  may  suffer  and  prove,  rather 
than  liquidated  damsgea  or  a  forfMt  to  be 
lost  absolutely  in  case  of  a  violation  of  the 
contract;  but  where  the  circumstances  are 
such  and  the  contract  secured  is  of  such  a 
character  tiiat  proof  of  damages  in  ease  of  a 
breach  would  be  practically  impossible,  it 
will  be  held  to  be  liquidated  damages  and 
the  contract  strictly  enforced;  Hattersly  v. 
Waterville,  4  0.  C.  C.  (N.S.)  242,  16  0.  C. 
D.  226.  See  also  Dauaobs. 

A  certified  check  deposited  as  required  by 
resolution  of  the  council  and  the  advertise- 
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ment  (or  bids  hy  a  street  railway  company 
with  a  municipaJ  corporation  aa  a  guaranty 
of  its  good  faith  and  as  security  for  a  bid 
for  a  franchiee  in  the  streets  for  the  pur- 
pose of  constructing  and  operating  a  rail- 
road, which  check  was  to  be  kept  on  deposit 
as  a  security  that  the  company  will  carry 
out  all  the  conditions  of  the  franchise  and 
complete  the  road  within  eleven  months,  and 
it  is  provided  by  the  franchise  ordinance  which 
was  accepted  by  the  company,  that  tbe  cheek 
should  become  tbe  property  of  the  munici- 
pality unless  the  conditions  of  the  franchise 
were  complied  with,  will  be  held  to  be  liqui- 
dated damages  and  not  in  the  nature  of  a 
penallT«  and  will  be  forfeited  absolutely  to 
the  mnnicipality  if  the  company  fuls  to 
commence  tbe  road  within  eleven  months  or 
carry  out  any  of  the  terms  of  the  franchise, 
but  entirely  abandons  the  enterprise;  Bat- 
tenly  V.  TTatervOIe,  4  O.  C.  0.  (N.a)  242, 
16  O.  0.  D.  226. 

Tbe  deposit  of  a  certified  check  by  a  rail- 
way company  witii  a  municipal  eorpcnration 
as  a  gnaran^  of  its  good  faith  and  as  a 
condition  required  by  the  municipality  to  se- 
cure a  bid  made  by  it  for  the  eonstruetion  of 
a  street  railway  through  the  streets,  is  not 
without  consideration,  in  that  the  munici- 
paltty  gave  nothing  to  the  raJlirey  company 
and  the  company  agreed  to  carry  passengers 
within  tbe  municip^ity  free  of  charge,  when 
it  appears  that  the  company  desiring  a  fran- 
chise through  the  municipality,  in  order  to 
complete  its  road  from  terminus  to  terminus, 
applied  for  a  franchise  and  in  consequence 
thereof  the  municipality  advertised  for  bids 
to  construct  a  street  railroad  through  it, 
agreeing  to  grant  a  franchise  to  the  lowest 
bidder,  that  the  company  submitted  ita  Ind, 
lAdiish  beii%  the  lowest,  was  aeeepted  and  the 
franchise  granted,  wherel^  it  was  givoi 
eleven  months  within  wbleb  to  build  its  road, 
which  franchise  was  accepted  by  the  com- 
pany:  Hatieraly  v.  Wat0rviUe,  4  O.  C.  C. 


(N.a)  242,  16  O.  C.  D.  226.  See  also  Bmn 
Railwats  Ann  Intseubban  Railways; 
Bonds,  Sttbett. 

FALLEN  BUILDING 
CLAUSE. 

See  INBUBAKOK. 

FALSA  DEMONSTRATIO 
NON  NOCET. 

See  CoNTSAcrs;  Deeds. 

FALSE  ACKNOWLEDG- 
MENT. 

See  AOKNOWLKDGHBirT. 

FALSE  AFFIDAVIT. 
See  AniDAViT;  Fnutmr. 

FALSE  ANSWERS. 

See  Pleaihnob;  EnmNOB;  Fraud  ahd  Db* 

cm;  IlTSDXAHCB;  MlBBKPBBBKHTATIONi  Poh 
JUBT;  WmtlBBBB. 

FALSE  BILL  OF  LADING. 

See  Cabbibbs. 

FALSE  CLAIMS. 

For  false  claims,  see  Ofbtob. 

FALSE  COIN. 

See  CouNTEBrBrmre. 

FALSE  EVIDENCE. 

See  EviDBnoB;  Pbbjubt;  Winntssss. 


FALSE  IMPRISONMENT. 

Scope  Note. — Iw^udea  rettraint  of  the  permm  voiihont  tvKgMmt  autkoritj/;  eowuM  and 
juatiiicatuM  for  auoh  reslniHit  amd  UabiUtiea  atul  remediet  therefor.  BweiudM  arreet  gm^ 
erallj/;  and  malioioua  prosecution. 

Cross  Keferences. 

For  false  imprisonment,  see  also  Abrest;  Maucious  Fbosecdtions  and  Aonoirs. 
For  writ  or  process  as  a  defense  to  an  action  for  false  imprisonment,  see  Tbbspass. 

ANALYTICAL  OUTLINE. 

I.  Definition. 

n.   What  Oonstitutes. 

A.  In  general. 

B.  Arrest  under  defective  warrant. 
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C.  Arrest  without  warrant. 

D.  Arrest  under  void  orSna/noe, 

E.  Arrest  on  void  order. 

P.  Arrest  on  irregular  process. 
Or.  Trespass  ab  initio. 

UL  Who  are  Liable. 

A.  Court. 

B.  Officer. 

C.  I'^vidual. 

D.  Corporation. 

IV.  Dama^res. 

V.  Pleading. 

Vl  Evidence. 

Vn.  VeniM. 


I.  DEFINITION. 

False  impriBonniant  conaistB  of  an  unlaw- 
ful dateution  of  raie  penon  1^  another.  It  is 
a  treapaas  committed  1^  one  man  against 
the  perstm  of  another  1^  unlawfully  arrest- 
him  and  detaining  him  without  au- 
th<nrity:  Trwy  t.  Coffey,  8  0.  a  0.  (N.S.) 
88,  18  0.  a  D.  579. 

n.   WHAT  CONSnTDTES. 
A.  In  GwsBtiL. 

False  inqtriswmient  is  an  injuiy  to  per- 
sonal liber^,  while  malicious  prosecution  is 
an  infringement  of  one's  right  to  reputation: 
Lonffruettr  t.  Iroquia  Co.,  10  0.  K.  P. 
(N.a)  81,  80  0.  D.  (NJ.)  898. 

A  eanae  of  acUcm  for  false  impiiscmment 
and  one  for  malieious  prosecution  though 
haTing  common  elements  are  based  upon  dif- 
ferent theories,  each  may  be  subject  to  dif- 
ferent defenses,  and  the  alleged  liability  of 
different  parties  invohred  may  rest  upon  dif- 
fermt  grounds;  Langrueter  t.  Iroquoit  Co., 
10  O.  N.  P.  (N.a)  81,  80  O.  D.  (N.P.)  292. 

An  aetlon  for  false  impristfnment  can  not 
be  maintained  where  the  wrong  complained 
M  is  imprisonment  in  accordance  with  the 
judgment  or  order  of  a  court  imteas  it  ap- 
pear that  such  judgment  or  order  is  void: 
Bpiee  V.  ateinruck,  14  O.  S.  213,  II  Longs- 
dorfi  Notes,  646;  Diehl  v.  Friester,  37  O.  8. 
478,  III  Longsdorf'B  Notes,  929. 

lie  motive  which  induced  suing  out  ir- 
regular  process  is  immaterial  in  an  action 
for  false  impriBonment;  if  done  maliciously 
the  action  is  case,  not  trespass:  Pickard  v. 
Biiit,  W.  344,  I  Longsdorf's  Notes,  27. 

Cluuges  to  the  juiy  in  an  action  to  re- 
cover damages  for  a  false  Imprisonment, 
from  which  the  jury  may  fairly  infer  an 
arrest  1^  merely  accosting  or  detuning 
plaintiff  by  a  pidioe  dBoer  for  the  purpose 
94 


only  of  maldi^  inquiry  as  to  the  ownership 
of  an  article  in  her  possession,  which  she  is 
suppoeed  to  have  stolen,  without  regard  to 
whether  or  not  the  detention  was  with  her 
consent,  or  from  which  an  arrest  may  also  be 
inferred  from  any  detention,  whatever  it 
was,  unless  it  was  the  vcduntary  act  of  the 
plaintiff  suggested  by  herself,  are  both  im- 
proper: Hopper  T.  Mabtag  Oo„  14  0.  D. 
(N.P.)  236. 

B.   Aebest  Undeb  DiTEonvB  Warrant. 

In  the  event  that  the  parly  under  arrest  is 
boimd  over  to  the  grand  jury  under  a  war- 
rant which  upon  proceedings  in  error  was 
declared  to  be  defective,  the  arresting  <^cer 
is  not  liable  for  false  imprisonment,  unlesa 
he  detained  his  prisoner  an  uureasonable 
length  of  time  and  in  an  improper  manner: 
WUUama  v.  Morris,  14  0.  C.  C-  {TH.B.)  863, 
22  0.  C.  D.  453. 

A  warrant  is  illegal  on  its  face  where  it 
contains  no  name  or  description  and  is  no 
defense  in  an  action  for  false  imprisonment: 
Dougherty  v.  Gilbert,  T.  6. 

C.  Abbest  Without  Wabbant. 

An  arrest  of  a  Bupposed  deserter  from  the 
U.  S,  army  without  a  warrant  renders  a 
police  officer  liable  for  false  imprisonmeut.  It 
is  not  juBtified  by  Q.  C,  g§  4386  or  13492,  for 
the  person  ib  not  in  the  act  of  committing  an 
offense;  nor  by  G.  C,  1  13493,  because  de- 
sertion is  not  a  felony,  and  $100  damages  Is 
not  excessive  though  he  was  on  the  lookout 
for  a  deserter  and  thought  plaintiff  was  he: 
Kendall  v.  Bheve,  3  O.  a  O.  526,  8  0.  O.  D. 
303.  See  also  Abbest. 

Where  an  arrest  is  made  without  a  war- 
rant, the  arresting  officer  should  within  a 
reasonable  time  secure  a  warrant,  and  during 
the  interval  should  use  only  such  means  and 
methods  for  detaining  the  party  uadv  arrest 
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u  ue  reascmable  and  neoeasBry  muter  the 
eireuiOBtwceSi  and  in  an  action  for  dam- 
for  falae  arrest  and  impriBonment,  tlie 
question  whether  the  arresting  officer  bo 
acted  IB  one  of  fact  for  determination  by  the 
jury:  WiUiama  t.  Morria,  14  O.  C.  C.  (N.S.) 
353,  22  O.  C.  D.  453. 

Tlta  order  of  a  superior  is  no  defense,  lior 
is  the  fact  that  the  priscHier  was  on  arrest 
immediately  delivered  to  another  custodian; 
the  arresting  officer  must  see  that  a  warrant 
is  procured  in  order  to  l^alize  an  arrest 
without  a  warrant:  Leger  v.  Warren,  62  O. 
S.  500,  IV  Longsdorf'a  Notes,  840.  See  also 

D.  Absebt  Undeb  Void  Obdinancb. 

That  an  ordinance  was  subsequently  de- 
clared to  t)e  invalid  does  not  render  a  judi- 
cial officer  ( a  mayor )  causing  an  arrest 
under  it,  nor  the  person  who  filed  the  affi- 
davit, liable  for  false  imprisonment.  Their 
acts  were  withiA  their  then  jurisdiction: 
Wheeler  t.  Qavin,  6  O.  C.  0.  246.  3  O.  0.  D. 
123. 

E.   AitBEST  ON  Void  Ordeb. 

An  injunction  is  not  curative  unless  a  bond 
is  given,  Q.  C,  f  11882,  hence  an  imprison- 
raent  for  a  contempt  in  disobeying  such  in- 
junction is  void,  and  the  party  causing  the 
arrest  may  be  liable  for  false  imprisonment 
without  averment  of  malice  or  want  of  prob- 
able cause:  Diehl  v.  Frieater,  37  O.  S.  473, 
III  liongsdorf's  Notes,  929. 

Trial  by  the  mayor  of  the  village  of  one 
arrested  for  violating  a  village  ordinance, 
but  out  on  bail,  where  he  fails  to  be  present 
is  without  jurisdiction,  and  the  sentence  is 
void  and  imprisonment  thereunder  is  action- 
able. Inferior  tribunals  must  at  their  peril 
keep  within  their  jurisdiction:  Tniman  v. 
Waiton,  59  O.  S.  517,  IV  Longsdorf's  Notes, 
770.    See  also  Municipal  Cobpohations. 

F.    Abbest  on  Ibkeoulab  Pbocess. 

Irregular  process,  until  set  aside,  affords 
protection  to  those  that  use  it:  Pirkard  v. 
BiUe,  W.  344,  I  Longsdorf  s  Notes,  27. 

O.  Tbespabs  Ab  Initio. 

A  longer  detention  than  is  reasonably 
necessary  to  procure  a  warrant  is  a  trespass 
ab  initio,  and  an  action  for  false  imprison- 
ment lies  against  the  arresting  officers  and 
their  sureties,  and  the  superior  t^cer  under 
whose  orders  the  tort  was  committed:  Leger 
V.  Warren,  62  0.  S.  500,  IV  Longsdorf's 
Notes,  840.   See  also  Abbest. 


in.   WHO  ARE  LIABLE. 

A.  COCBT. 

Where  a  justice  of  tiie  peace,  without  au- 
thority  of  law,  issues  a  warrant  of  arrest, 
both  ha  and  the  person  at  whose  instance  he 
so  acts  are  liable  in  an  action  for  false  im- 
prisonment at  the  suit  of  the  party  illegally 
arrested  by  virtue  of  such  warrant:  Trues- 
dell  V.  Combs,  33  O.  S.  186,  III  Longadorrs 
Notes,  665. 

A  justice  who,  instead  of  binding  defend- 
ant in  bastardy  over  to  appear  in  the  com- 
mon pleas,  requires  him  to  give  bond  for 
support  to  the  overseers  of  the  poor  and  com- 
mits him  foi*  refusal,  exceeds  his  jurisdiction 
and  is  liable  for  false  imprisonment:  ifa«- 
ters  V,  Johnson,  T.  206.    See  also  Bastabdt. 

If  a  justice  binding  one  over  has  been  im- 
posed on  to  receive  insufficient  hail,  he  may 
arrest  again,  and  hold  to  lietter  bail  without 
liability  for  false  imprisonment:  Carothers 
V.  Scott,  T.  105.    See  also  Abbest. 

B.  Offices. 

A  mayor  of  a  city  is  equally  liable  with 
the  chi^  of  police  and  the  keeper  of  the  city 
prison  for  false  imprisonment,  where  the 
mayor,  contrary  to  (J.  C,  S  13607,  orders 
the  accused  to  be  confined  in  the  city  prison 
for  more  than  four  days  without  designating 
said  prison  as  the  place  of  confinement  in  a 
written  order,  and  the  chief  of  police  orders 
the  keeper  of  the  city  prison  to  carry  out 
said  order,  and  the  latter  confines  the  ac- 
cused pursuant  to  said  unlawful  order: 
Washer  v.  Her,  9  O.'C.  C.  (N.S.)  271,  19  O. 
C.  D.  319  [affirmed,  without  opinion.  Washer 
V.  IUt,  75  0.  S.  638]. 

A  Buperintendent  of  police  is  not  liable  for 
a  false  arrest  by  his  police  officers  unless 
ordered  by  him  without  probable  cause; 
Neidy  V.  heitach,  7  O.  N.  P.  680,  10  O.  D. 
(N.P.)  382,  43  Bull.  425. 

A  deputy  sheri£F  or  other  person  author- 
ized by  law  to  make  arrests  may,  on  view, 
arrest  persons  found  violating  O.  C.,  {18526, 
of  the  fish  and  game  act  a'nd  not  be  liaU« 
for  false  arrest,  notwithstanding  the  pro- 
vision that  prosecutions  may  he  institatad 
only  upon  complaint  of  tiie  owner  or  agent 
of  the  owner  of  the  lands,  or  righta  in  lands 
or  waters,  where  the  trespass  was  committed: 
Williams  T.  Morris,  14  0.  C.  C.  (N.S.)  353, 
22  O.  C.  D.  453. 

Inasmuch  as  the  legislature  is  presumed 
to  have  passed  only  constitutional  laws,  an 
arresting  officer  is  not  liable  for  false  arrest 
or  imprisonment  where  he  acted,"properIy  and 
within  prescribed  limits,  under  an  act  which 
was  subsequently  declared  unconstitutional: 
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Williams  V.  MorriB,  14  O.  C.  C.  (N.S.)  353, 
22  O.  C.  D.  453. 

An  examining  magistrate  hearing  a  com 
plaint  of  felony  and  adjournii^  the  case  for 
cause  until  the  nert  day  may  require  a  neoes- 
saty  witness  against  the  accused  to  give  bond 
for  his  appearance  or  be  committed;  hence 
a  constable  holding  a  witness  on  mieh  com- 
mitment is  not  liable  tor  false  imprisonmelit: 
Fawoet  v.  TAnthecum,  7  O.  C.  C.  141,  3  O.  C. 
D.  700.   See  also  Arrest. 

C.  Inbitidual. 

If  a  storekeeper  under  a  claim  of  theft 
unlawfully  detains  a  purchaser  in  his  store 
until  the  police  come,  even  at  the  purchaser's 
request  to  be  searched,  such  unlawful  deten- 
tion is  tlie  efficient  cause  of  the  arrest  and 
renders  the  storekeeper  liable:  Simper  v. 
Carroll,  12  0.  C.  C.  (N.S.)  140,  .21  O.  C.  D. 
386. 

One  who  swears  to  the  affidavit  charging 
a  crime  and  goes  with  the  constable  and 
points  out  the  wrong  person  to  be  arrested, 
which  is  done,  is  liable  for  false  imprison- 
ment. The  act  of  the  constable  is  his  act, 
and  a  petition  charging  him  with  the  im- 
prisonment is  valid:  Drinkwater  v.  Jones, 
13  O.  C.  C.  489,  7  O.  C.  D.  173. 

The  expression  to  a  police  officer  of  a  sus- 
picion, by  the  owner  of  property  which  has 
been  stolen,  as  to  who  it  was  who  commited 
the  theft,  is  privik^^  and  can  not  be  made 
the  basis  of  an  action  for  damages  for 
slander  or  false  arrest;  Parker  v,  Roddy,  14 
O.  C.  C.  (N.S.)  288,  24  O.  C.  D.  89. 

Under  the  act  exempting  females  from  ar- 
rest for"  debt  on  contract,  one  called  to  as- 
Rist  in  .arresting  a  female  for  nonpayment 
of  a  judgment,  when  sued  by  her  for  false 
imprisonment,  may  justify  under  the  call. 
It  is  jiot  a  case  of  process  without  jurisdic- 
tion: O'Boyle  v.  Brown,  W.  405.  I  Longs- 
dorf  s  Notes.  37. 

D.  OoBPOUTioir. 

A  railway  company  may  be  liable  for  false 
imprisonment:  yichols  t.  BaUtcay  Co.,  4 
Dee.  Rep.  300,  1  Cler.  L.  Rep.  268. 

IV.  DAMAOBS. 

One  causing  an  arrest  to  be  made  is  liable 
for  the  natural  and  probable  consequences 
of  such  arrest:  Simper  v.  Carroll,  12  O.  C. 
C.  (N.S.)  140,  21  O.  C.  D.  386. 

The  plaintiff's  apparent  situation  and 
character,  and  that  be  was  a  guest  of  de- 
fendant, who  had  him  arrested  on  a  false 
charge,  may  be  considered:  Dougherty  v. 
aUbert,  T.  6. 


An  acticm  against  a  justice  of  the  peace 
to  recover  damages  for  committing  the  plain- 
tiff to  jail  without  a  plea  of  guilty,  thus  ex- 
oxeeeding  his  jurisdiction,  injury  to  reputa- 
tion being  epecially  alleged  as  one  ground  of 
recoveryi  it  is  competent  for  the  d^endant  to 
prove  plaintiff's  bad  repute  for  honesty  the 
effect  of  the  crvidence  being  limited  to  the 
purpose  of  defeating  or  reducing  a  recovery 
on  that  particular  ground:  Drummond  v. 
Bmderson,  62  a  S,  136,  IV  Longsdorf'a 
Notes,  827. 

Counsd  fees  can  not  be  allowed  to  a  plain- 
tiff in  an  action  for  damages  for  false  arrest 
and  imprisonment,  unless  the  evidence  is 
such  as  would  justify  an  allowance  of  ex- 
emplary or  punitive  damages:  Williams  v. 
Morris,  14  O.  C.  C.  (N.S.)  353,  22  O.  C.  0. 
453. 

Where  the  arrest  was  not  illegal  and  there 
was  no  false  imprisonment,  it  is  error  to 
instruct  a  jury  that  they  may  allow  as 
compensatory  damages  an  attorney's  fee  for 
services  incurred  in  setting  aside  the  pro- 
ceedings of  a  justice  of  the  peace  had  on  a 
defective  warrant:  Williams  v.  Morris,  14 
O.  C.  C.  (N.S.)  353,  22  O.  C.  D.  453. 

The  allowance  of  counsel  fees  as  damages, 
in  an  action  for  false  imprisonment,  ia  op- 
tional with  the  jury;  and  a  charge  of  the 
court  which  either  makes  their  allowance 
obligatory,  or  denies  the  right  of  the  jury 
to  allow  them  is  improper:  Paaton  v.  Base 
14  O.  D.  (N.P,)  643. 

V.  PLEADING. 

Where  an  action  proceeds  upon  the  theory 
of  malicious  prosecution,  to  whicli  the  de- 
fense of  advice  of  counsel  if  interposed  and 
fully  established  by  proof,  an  amendment 
seeking  to  change  the  theory  of  the  case  to 
that  of  false  imprisonment  should  not  be 
permitted  when  the  evidence  fails  to  show 
that  the  defendant  took  part,  authorized  or 
encouraged  the  arrest,  all  that  he  did  being 
to  file  an  affidavit  upon  the  advice  of  his 
counsel:  Langrueter  v.  Iroquois  Co.,  10  O. 
N.  P.  (N.S.)  81,  20  O.  D.  (N.P.)  292  [dis- 
tinguishing Spice  V.  Stcinrvck,  14  O.  S.  213, 
II  Longsdorf's  Notes,  646]. 

In  an  action  for  false  imprisonment  it  is 
unnecessary  to  allege  either  malice  or  want 
of  probable  cause:  Sachs  v.  Skeen,  15  O.  D 
(N.P.)  612,  2  O.  L.  R.  527. 

The  petition  for  false  imprisonment  on  a 
charge  of  felony  need  not  aver  that  no  feltmy 
had  in  fact  been  committed,  because  the  de- 
tention is  presumed  unlawful,  and  because 
plaintiff  should  not  be  required  to  aver  and 
prove  a  negative:  Burch  v.  Franklin,  7  O.  ' 
N.  P.  155,  7  O.  D.  (N.P.)  519. 

In  false  imprisonment  for  violation  of  an 
act  exempting  females  from  arrest  for  debt 
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on  contract  (see  G.  $11754),  tlie 
declaration  or  reply  must  show  the  plain- 
tiff to  be  female— perhaps  her  namei  and 
the  pronoun  "she"  is  sufficient  for  this — 
and  must  show  the  judgment  was  on  con- 
tract^ for  the  debt  might  be  for  a  penalty,  a 
trespass,  etc.,  ao  as  to  bring  the  case  within 
the  statute:  <y Boyle  t.  Brown,  W.  466,  I 
Loi^fldorPB  Notea,  87. 

In  an  action  for  damages  for  falae  fm- 
priBonment,  a  petition  allying  that  defend- 
ant unlawfully  and  with  force  imprisoned 
plaintiff,  for  a  certain  length  of  time,  and 
caused  him  to  be  deprived  of  his  liberty,  ia 
good  on  demurrer:  Oerdw  t.  Oarrett,  II  O. 
D.  (N.P.)  814,  35  BuU.  32S. 

In  an  action  against  a  village  and  othws 
for  damages  for  false  arrest  it  is  neceasaxy 
to  aver  not  only  that  those  who  made  or 
caused  the  arrest  were  officers  of  the  villlage, 
but  also  that  they  were  acting  at  the  time  in 
their  official  capacity:  Shank  t.  8t.  Louis- 
ville, 5  0.  N.  P.  (N.S.)  610,  17  0.  D.  (N.P.) 
145. 

Each  day's  continuance  of  a  false'  im- 
prisonment may  be  treated  aa  a  new  trespass 
and  the  bar  of  the  statute  of  limitations  is 
not  good  as  to  that  portion  of  the  imprison- 
ment subsequent  to  the  running  of  the  stat- 
ute: State  V.  Beecker,  16  0.  868,  I  Leogs- 
dorf  s  Notes,  769. 

Where  an  action  for  damages  is  founded 
on  a  false  affidavit  for  arrest,  the  action  is 
one  for  malicious  prosecution,  and  not  false 
arrest  and  imprisonment,  and  it  is  neces- 
sary to  all^e  that  the  charge  in  the  affi- 
davit was  made  falsely,  maliciously  and  with- 
out reasonable  cause:  Billow  r.  Ooney,  10 
0.  N.  P.  {N.S.)  679. 

Suit  was  brought  in  the  United  States 
circuit  court  against  two  corporations,  one 
a  nonresident;  judgment  on  demurrer  was 
given  in  favor  of  said  nonresident|  and  the 
resident  company,  by  amendment  pleaded 
lack  of  jiirisdiction  of  the  controversy;  a 
motion  to  dismiss  was  sustained  because  the 
eourt  had  no  jurisdiction  of  the  parties  or 
subject-matter.  It  was  held  that  this  pro- 
ceeding was  the  commencement  of  an  action 
within  Q.  C,  {  11233;  that  the  plaintiff 
failed  otherwise  tiian  upon  the  merits  and 
was  entitled  to  commence  a  new  action  with- 
in one  year:  Railwag  Co.  t.  Bemia,  64  0.  6. 
26,  TV  Longsdorf  a  Notes,  864.  See  also 
LiHiTATions,  Btatutb  or. 


VI.  EVIDENCE. 

It  ia  oompetent  for  a  plaintiff  in  an  aetion 
for  false  arrest  to  testify  as  to  the  effect  of 
the  arrest  upon  her  mental  and  nervous  con- 
dition: Simper  v.  Carroll,  12  0.  C.  C.  (N.S.) 
140,  21  O.  C.  D.  386. 

If  the  plaintiff's  case  assumes  and  proves 
that  defendant  acted  as  a  magistrate,  the 
defendant  need  not  show  it,  and  if  the  act 
was  within  the  jurisdictioli,  plaintiff  will  be 
nonsuited:  Oarothers  v.  Scott,  T.  195. 

In  an  action  for  damages  on  account  of 
false  arrest  and  imprisonment,  the  burden 
is  on  the  arresting  ofiBcer  to  show  that  such 
a  state  of  facts  existed  aa  justified  him  in 
making  the  arrest:   Tracy  v.  Coffey,  8  O.  C. 

C.  (NA)  88,  18  0.  C.  D.  579. 

VII.  VENUE. 

O.  C.  I  U271,  which  provides  that  an  ac- 
tion against  a  public  officer  for  an  act  done 
by  him  by  virtue  of  or  under  color  of  his 
office  must  be  broiight  in  the  county  where 
the  cause  of  aetion  aroee,  does  not  apply  to 
an  action  for  malicious  imprisonment  brought 
by  a  resident  of  another  state  against  a  pub- 
lic officer  of  another  state  for  acts  done  in 
another  state:  Wilaon  v.  Helmhold,  13  O.  N. 
P.  (N.S.)  222,  22  0.  D.  (N.P.)  SS6. 

A  trial  court  may  in  its  discretion  re- 
fuse to  entertain  an  action  for  false  im- 
prisonment brought  against  a  public  officer 
of  another  state  to  recover  damages  for  an 
act  done  by  him  under  color  of  bis  official 
duty  even  though  he  has  served  in  the  ter- 
ritorial jurisdiction  of  sueh  eourt:  Wilton 
v.  Eehnbold,  13  O.  N.  P.  (N.&)  222,  22  O. 

D.  (N.P.)  335. 

FALSE  LABEL  OR  BRAND. 

See  FooDa  and  Dkoos;  Labels. 

FALSE  NAME. 

See  Fionrious  Naue. 

FALSE  OATH. 

See  Pebjubt;  EviDEncE;  Wrmsois. 

FALSE  PLEAS. 

See  Piusnras. 
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FALSE  PRETENSES. 

Scope  IVote. — Inctudet  obtaining  by  one  hjf  false  preteneet  /rom  another  anything  of 
value,  or  the  makittg  or  indorsement  by  him  of  any  toriting  by  false  pretenses,  or  disposes 
of  such  ipriting  knotcing  the  signature  to  have  been  obtained  by  false  pretenses;  nature 
and  eatent  of  the  criminal  liability  therefor  and  grounds  of  defense;  prosecution  of  such 
uots  as  ervnes.  Ewludes  larceny  by  trick;  false  personation;  forgery;  counterfeiting; 
and  fraudvleutly  obtaining  hoarding  and  lodjfimg  from  innkeepers. 


CroM  Refenncet. 

Vor  lalw  pretensM,  see  alto  Convxtakgb  Without  Tttls;  ComrmtncmNO;  F(»gkbt; 
FUin>  AMD  DECEIt;  Labckht;  Misbivbesirtaiiov. 

For  general  questions,  see  Aidebs,  Abeitobs  and  Accouflicbs;  Arrest;  Autbdois 

Aoqun  AHD  CONTICT;  EVIDENCE;  INDIOTUENT;  JUBISDICTIOIV ;  SXNTBMCB;  VSVCX;  VeBDICT. 

For  meaaing  of  "anything  of  value,"  see  Antthiho  or  Valuk. 
For  civil  remedy*  see  Deceit. 

For  extradition  in  case  of  obtaining  mon^  by  false  pretenses,  see  Eztbadition. 
For  fraudulently  obtaining  board  and  lodging,  see  Ihnkeepebb. 
For  obtaining  money  by  false  claims  by  an  officer,  see  Oiticebs. 
For  obtaining  money  by  tricks,  see  Labcent. 

For  responsibility  for  crime  in  case  of  infants,  insane  persons,  etc.,  see  C(ttF<AATioN8; 

DVBESS;  ENTBAplOEITT;  HuSBAND  AHD  WlTE;  ImrAlTTB;  IHSAHB,  IlCBBOIZJai  AND  IdIOTS; 
jNTOXIGATIOIf. 

For  sending  fraudulent  instruments,  see  Fraudulent  Ineitruuents. 
For  rescission  of  sale  for  false  pretenses,  see  Rbsoibsiok;  Sales. 
For  questions  concerning  counterfeiting,  see  CouifTXBrxmife. 
For  the  subject  of  forgery,  see  Fobqebt. 


ANALYTICAL  OUTLINE. 
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n.  The  Pretense,  7741. 

A.  Existing  fact,  7741. 

B.  Opinion,  7741. 

C.  Intention,  7742. 

D.  Must  be  deceptive,  7742. 

m.  Obtaining  or  Procmring  Title,  7743. 

IV.  Subjects  of  False  Pretenses,  7743. 

V.  Intent  to  Defiraod,  7744. 

VL  Defenses,  7744. 
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Vm  Indictment,  7745. 
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B.  The  pretense,  7746. 
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D.  Description  of  property,  114tl. 

E.  Falsifying  averments,  7748. 

F.  Intent  to  defraud,  7748. 
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A.  Other  frauds,  7749. 

B.  Variance,  7749. 

X.  Verdict,  7750. 
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I.  DEFINITION. 

For  Btatutory  definition,  see  G.  C,  1 13104. 

The  eesentialB  of  the  crime  of  ohtmioing 
property  under  false  pretensefl  are:  (1) 
Thtre  muBt  be  a  false  Tepresentation  as  to 
an  existing  fact  or  a  past  event.  (2)  There 
mnst  be  an  intent  to  defraud.  (3)  There 
must  be  a  reliance  upon  such  fraudulent 
representation.  (4)  Something  of  value 
must  be  obtained  thereto :  State  v.  Willianu, 
6  O.  N,  P.  (N.S.)  406  (affirmed.  WiUiama  T. 
atate,  77  0.  8.  468]. 


n.   THE  PRETENSE. 
A.  ExuTtna  Fact. 

A  false  pretense,  within  the  meaning  of 
the  statute  must  rdaf«  to  a  past  event  or 
an  existing  fact.  Any  representation  or  as- 
surance in  relation  to  a  future  transaction, 
is  not  included:  DUUngham  T.  State,  6  0.  S. 
280,  II  Longsdorfs  Notes,  184;  Winnett  v. 
State,  18  O.  C.  C.  616.  10  O.  C.  D.  246  [af- 
firmed, without  opinion.  State  v.  Winnett, 
62  0.  8.  660]. 

False  representation  by  the  defendant  that 
she  was  collecting  money  and  fundi  for  the 
relief  of  certain  children  is  a  representation 
as  to  an  ndsting  fact:  Ea  parte,  Fitepatrick, 
21  O.  C.  C.  519,  11  0.  C.  D.  695. 

The  representation  for  payment  of  a  check 
or  draft,  payable  on  demand,  to  one  other 
tiian  the  drawee,  considered  alone,  imparts 
a  representation  that  the  drawer  had  funds 
to  meet  it:  Bemler  v.  State,  6  O.  0.  C.  (N. 
S.)  398,  17  O.  0.  D.  681. 

When  one  makes  a  representation  of 
value  as  an  existing  fact,  knowing  it  to  be 
false  and  intending  it  to  influence  another 
to  part  with  money  or  property,  and  the 
other  party  relying  upon  such  representa- 
tion is  thereby  induced  to  part  with  money 
or  property  to  the  one  making  the  false 
representation  of  value,  such  facts  are  suf- 
ficient to  sustain  a  conviction  for  obtaining 
money  or  property  by  false  pretense:  Wil- 
liama  v.  State,  77  O.  S.  468,  IV  Longsdorfs 
Notes,  1034  [affirming  State  v.  Williame,  6 
O.  N.  P.  (N.S.)  406,  18  0.  D.  (N.P.)  794]. 

B.  Omnon. 

A  representation  as  to  the  value  of  land 
may  be  a  mere  opinion  or  a  statement  of 
existing  fact,  and  where  it  is  the  latter,  an 
indictment  for  obtaining  property  by  false 
pretenses  may  be  predicated  thereon:  WU- 
liama  v.  State,  77  O.  S.  468,  IV  Longsdorfs 
Notes,  1034. 

An  indictment  for  false  pretenses  can  not 
be  based  upon  the  charge  that  the  accused 
stated  he  was  doing  a  big  business,  and 


thereby  obtained  credit  for  goods*  because 
such  talk  is  m«-e  trade  talk,  Mid  "big  busi- 
ness'*  Is  a  relative  term,  and  the  denial  of 
its  truth  is  a  denial  of  a  mere  concliuion, 
and  puts  nothing  definite  in  issue:  State  w. 
Mina,  3  O.  L.  R.  31,  15  0.  D.  (N.P.)  487. 

A  mere  expression  of  opinion  as  to  the 
value  of  merchandise,  however  false  and 
fraudulent,  is  not  a  representation  as  to  the 
value  thereof,  and  not  such  a  false  pretense 
as  furnishes  a  basis  for  indictment:  Doe  v. 
State,  4  O.  L.  R.  29,  16  O.  D.  (N.P.)  628. 

Whether  a  representation  as  to  value  is  one 
of  easting  fact  or  of  opinion  only  is  a  ques- 
tion of  fact  to  be  determined  by  the  jury; 
Williame  t.  State,  77  O.  S.  468,  IV  Longs- 
dorfft  Notes,  1034. 

0.  IifnN'nuKt 

Where  A  procured  the  signature  of  B  to 
a  promissory  note  by  Mae  representations 
that  he  wanted  to  show  the  note  to  C  in 
order  to  show  C  that  he  had  a  good  stand- 
ing in  his  community  and  frioids  who  had 
confidence  in  him,  and  promised  tliat  after- 
wards  he  would  destroy  it,  he  is  not  indict- 
able for  obtaining  tlie  note  1^  false  pretenses 
since  B  was  deceived  by  A's  false  statement 
of  intention  and  not  by  a  misrepresentation 
as  to  eixisting  facts:  Winnet  t.  State,  18  0. 
C.  C.  516,  10  O.  0.  D.  246. 

D.  Must  be  Deoxptitx. 

The  representations  must  be  such  as,  either 
with  or  without  co-operation  of  either  causes, 
had  decisive  influence  upon  the  mind  of  the 
party  defrauded,  so  that  without  its  weight 
he  would  not  have  parted  with  his  property: 
DiUingham  v.  State,  5  O.  S.  280,  II  Longs- 
dorfs Notes,  184. 

Any  improbable  lie  or  absurd  or  irrational 
statement  made  to  a  person  of  ordinary 
sagacity  or  understanding  would  not  be  a 
false  pretense:  In  re  PtOse  Preteneee,  9  O.  D. 
(N.P.)  826. 

That  the  pretense  is  absnrd  or  irrational 
or  fanciful  and  should  not  have  deceived  any 
one,  is  not  necessarily  outside  the  criminal 
law,  for  the  weak  or  unwary  have  equal  rights 
with  the  strong:  HortonV.  State,  86  0.  8.  18. 

Where  the  evidence  sliows  that  one  who  had 
been  accustomed  to  deal  with  a  bank  secured 
the  cashing  of  drafts,  accompanying  the  same 
with  the  statement  that  the  payment  of  them 
had  been  arranged,  such  evidence  justifies 
the  conclusion  that  such  representation  was 
relied  upon  by  the  bank  cashier  rather  than 
the  representation  arising  from  a  long  course 
of  simitar  dealings:  Semler  v.  State,  6  O. 
C.  C.  (N.S.)  393,  17  O.  C.  D.  581. 
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m.    OBTAINING  OR  PROCURING  TITLK. 

Where  A  is  induced  by  the  fraudulent  rep- 
resentations of  B  transfer  to  B  the  tiUe 
to  certain  bank  bills,  without  any  expectation 
that  the  same  bills  will  be  returned  in  pay- 
ment, B  is  guilty  of  obtaining  the  money  by 
false  pretenses,  but  is  not  guilty  of  larceny 
rince  that  is  not  a  tortious  tiUdng  of  the 
property:  Kellogg  v.  State,  26  0.  S.  16,  III 
Longsdorf's  Notes,  281. 

Where  A  by  means  of  false  representations 
aa  to  the  speed,  pedigree,  breeding,  etc.,  of 
two  horses,  obtained  from  B  a  check  there- 
for, A  may  be  indicted  for  "obtaining"  the 
cheek  by  means  of  false  pretenses:  Tarbox 
T.  8tate»  38  O.  8.  581,  III  Longsdorf's  Notes, 
D96. 

One  who,  by  means  of  fraudulent  repre- 
sentations that  she  is  collecting  mon^  for 
a  charitable  object,  receives  mon^  from  an- 
other, obtains  it  within  the  meaning  of  G.  C, 
113104:  Sa  parte  Fitepatriok,  21  0.  C.  C. 
619,  11  0.  a  D.  696. 

Where  one  was  indnoed  to  dqmsit  money 
in  a  bank  of  which  the  accused  was  a  direc- 
tor, the  money  so  deposited  was  "obtained" 
by  the  accused  within  the  meaning  of  O.  C, 
i  13104,  altiiough  it  was  not  received  by  him 
personalty:  State  T.  Perrin,  9  O.  N.  P.  (N. 
S.)  97,  19  O.  D.  (N.P.)  416. 

Inducing  an  owner  to  deposit  money  in  a 
bank  in  which  the  accused  was  a  director, 
by  means  of  false  pretenses,  is  not  an  "ob- 
taining", within  the  meaning  of  G.  C, 
S  13104,  since  the  money  must  be  obtained 
by  the  accused  personally:  State  T.  Perrin, 
9  0.  N.  P.  (N.S.)  97,  19  O.  D.  (N.P.)  416; 
criticised  and  not  followed.  State  v.  Oibba, 
9  O:  N.  P.  (N.S.)  129,  20  O.  D.  (N.P.)  1 
[affirmed,  without  opinion.  State  T.  Gibbs, 
82  O.  8.  456]. 

Where  a  county  auditor  issued  a  fraudu- 
lent order  on  the  treasurer  payable  to  A, 
who  he  knew  had  no  claim,  and  by  repre- 
senting it  to  be  valid,  and  that  he  was  au- 
thorized by  A  to  collect  it,  procured  pay- 
ment by  a  check  for  the  amount  from  the 
treasurer,  he  has  not  committed  a  crime, 
under  G.  C,  813104,  for  he  did  not  obtain 
the  check  by  false  pretenses,  but  procured 
payment,  to  which  the  check  was  a  mere 
incident;  no  intention  to  procure  the  cbeck 
being  averred.  Nor  did  he  procure  the  treas- 
urer'a  s^natnre  to  the  check  with  intent 
to  defraud,  for  the  check  was  not  the  object 
ariEed  for:  fennedy  v.  State,  34  O.  S.  310, 
m  LongsdorTs  Notes,  718. 

IV.    SUBJECTS  OP  FALSE  PRETENSES. 

"Anytiiing  of  value"  is  defined  by  G.  C, 
1 12369.   See  title  "AiraTHiao  of  Value." 


The  title  to  real  estate  situated  in  titis 
state  is  the  subject  of  false  pretenses:  State 
V.  Toney,  81  O.  8.  130. 

Unpaid  interest  can  not  be  the  subject 
of  a  charge  of  obtaining  money  by  false  pre- 
tenses: State  T.  Oibbe,  9  O.  N.  P.  (N.S.) 
129,  20  O.  D.  (N.P.)  1.  See  State  v.  Gibh*. 
82  O.  S.  457,  82  O.  S.  462. 

A  pamphlet  which  is  a  mere  advertise- 
ment or  commendatory  circular,  while  not 
an  "instrument"  in  the  legal  and  technical 
meaning  of  that  word,  yet  falls  within  that 
term  as  used  in  G.  C,  §  13144,  making  un- 
lawful the  sending  of  any  "letter,  telegram 
or  other  instrument":  State  v.  Oibbt,  9  O. 
N.  P.  (N.S.)  129,  20  O.  D.  (N.P.)  1.  See 
State  T.  Gibbe,  82  O.  8.  467,  and  State  v. 
aibbs,  82  0.  S.  462. 

To  procure  the  signature  of  a  person  no- 
toriously insolvent  to  a  promissory  note,  as 
the  maker,  by  false  pretenses,  is  indictable 
under  G.  C,  $  13104,  although  the  note  is 
of  no  real  value:  Ellara  v.  State,  26  O.  8. 
385,  III  Longsdorfs  Notes,  246. 

V.    INTENT  TO  DEFRAUD. 

See  also  Infra,  VIII,  P. 

An  intent  to  defraud  is  an  eseeiitial  ele- 
ment of  the  crime  of  procuring  a  signature 
by  means  of  false  pretenses:  Coblents  T. 
State,  84  0.  S.  235. 

VI.  DEFENSES. 

If  the  thing  sold  is  not  what  it  Is  repre- 
sented, the  mere  fact  that  it  has  some  value 
is  not  a  defense:  Sartlett  v.  State,  28  O.  S. 
669,  III  Longsdorfs  Notes,  431. 

It  is  no  defense  to  an  indictment  for  ob- 
taining mon^  by  false  pretenses  that  the 
transaction  in  which  the  money  was  so  ob- 
tained was  unlawful:  HtMrton  t.  State,  85  O. 
S.  13. 

Contra:  Two  persons  being  engaged  in  a 
criminal  design,  and  one  obtains  money  from 
the  other  by  false  pretenses  in  pursuance  of 
the  design,  the  offense  is  not  indictable. 
(Highland  C.  P.) :  Afionymoiw,  10  Dec.  Rep. 
640,  22  Bull.  371. 

VII.  JURISDICTION. 

The  police  court  of  Cincinnati  baa  juris- 
diction to  try  cases  of  prosecution  for  ob- 
taining money  or  goods  by  false  pretenses: 
Dillingliam  v.  State,  5  O.  S.  280,  [approved. 
Ex  parte  Scott,  19  O.  S.  581,  II  Longsdorfs 
Notes,  972] ;  Bartlett  v.  State,  28  O.  S.  669, 
III  Longsdorfs  Notes,  431. 

Where  by  false  pretenses  contained  in  a 
letter  sent  by  mail,  the  accused  procures  the 
owner  of  goods  to  deliver  them  to  a  desig- 
nated common  carrier  in  one  county  con- 
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signed  to  the  writer  in  another  county,  the 
offense  of  obtaining  goods  by  false  pretenses 
it  complete  in  the  former  county  and  the 
offense  must  be  prosecuted  therein:  Norrig 
Y.  State,  26  0.  S.  217,  III  Longsdinrfs  Kotea, 
221. 

When  one  actually  present  in  this  state  ob- 
.  tains,  by  false  pretenses,  through  either  a 
guilty  or  an  innocent  agent,  goods  from  a 
person  in  another  state,  there  can  be  no  ques- 
tion that  the  offender  should  be  punished: 
Wilooa  V.  Nohse,  34  0.  S.  620,  III  Longs- 
dorfs  Notei,  733. 

Vni.  INDICTMENT. 
A.     In  Obhdal. 

O.  C,  i  13604,  proTidflB  that  an  indict- 
ment for  lareray  may  contain  eonnta  for 
false  pretenses,  embeczlement  and  receiving 
stolen  property.  The  indictment  must  aver 
all  the  material  focts  of  a  crime  with  such 
reasonable  certain^  as  to  advise  the  ac- 
ensed  as  to  what  he  may  expect  to  meet 
on  the  trial:  DUUngliam  T.  State,  6  O.  S. 
280,  n  Longsdorfs  Notes,  184. 

An  indicfment  which  apprises  the  party 
charged  of  the  chsjge  against  him  so  that 
he  may  know  from  the  language  of  the  in- 
■faiiment  what  he  is  expected  to  meet  and 
will  he  repiired  to  answer,  alleges  sufB- 
eimt  matter  to  indicate  the  crime  and  the 
person  charged  and  is  not  void  for  uncer- 
tainty: Stele  T.  Toney,  81  0.  S.  130. 

An  indictment  under  G.  C,  {  13104,  for 
obtaining  money  by  false  pretenses  must  set 
forth  the  alleged  false  pretenses  with  such 
certainty  and  precision  as  will  reasonably 
apprise  the  defendant  of  what  he  will  be 
required  to  answer,  and  so  that  the  court 
may  determine  what  evidence  is  admissible 
and  must  allege  that  the  pretenses  were  in 
fact  false  and  made  with  intent  to  defraud: 
Borton  V.  State,  85  0.  S.  13. 

An  indictment  must  clearly  state  and 
charge  the  following  essential  facta  against 
the  accused:  (1)  The  making  of  some  false 
pretense.  (2)  The  obtaining  thereby  from  an- 
other person  some  item  of  money,  goods, 
merchandise,  or  effects.  (3)  That  the  same 
was  obtained  with  the  intent  to  cheat  and 
defraud  the  person  from  whom  so  obtained 
of  the  same:  Schieisinger  v.  State,  11  O.  S. 
069,  n  Longsdorf's  Notes,  640. 

An  indiobnent  charging  false  pretenses, 
must  specify  the  pretenses  relied  on,  and  al- 
1^  a  sufiBcient  part  thereof;  the  intent  to 
defraud;  that  the  false  pretoise  was  relied 
on;  must  specify  the  proper^  obtained  and 
lie  ownttship  and  value;  must  ^ve  the 
names  of  the  persons  defrauded;  connect  the 
pretense  with  the  aceomplbhed  fraud;  and 


negative  the  pretenses  and  allege  tliat  the 
defendants  had  knowledge  of  their  falsity: 
State  V.  Williama,  6  0.  N.  P.  (N.8.)  40fl,  18 
O.  D.  (N.P.)  794  [affirmed,  State  v.  Wil- 
Uama,  77  0.  S.  408,  IV  Longsdorf's  Notes, 
1034]. 

An  indictment  under  G.  C,  S  13104,  for 
procuring  a  signature  to  a  note,  etc.,  must 
allege  that  it  was  secured,  not  only  by  false 
pretenses,  but  with  intent  to  defraud,  and 
miist  cover  all  the  material  facts  necessary 
to  be  proven,  with  such  reasonable  certainty 
as  to  advise  defendant  what  he  must  meet: 
Oohlente  v.  State,  84  O.  S.  236. 

B,  The  Pbetbnse. 

An  information  charging  the  obtaining  of 
property  under  false  pretenses  alleging  only 
that  the  said  pretenses  were  made  with  the 
intent  to  cheat  and  defraud  is  not  sufficient. 
Charging  information  should  set  out  the 
false  pretenses,  should  aver  that  they  are 
not  true,  that  the  parties  to  whom  they 
were  made  believed  and  relied  upon  them: 
Thornw  T.  Evaiu,  14  O.  D.  (N.P.)  330. 

A  charge  that  the  defendant  falsely  rep- 
resented  that  he  was  buying  goods  exclu- 
sively from  a  certain  firm,  does  not  suffi- 
ciently  advise  him  of  the  nature  and  cause 
of  the  accusation ;  but  the  indictment  should 
further  state  the  names  of  other  persons 
from  whom  he  was  then  and  there  buy- 
ing, with  the  nature  of  the  transaction, 
the  dates  thereof,  and  approximately  the 
amounts:  State  T.  Mina,  3  0.  L.  B.  31,  16 
0.  D.  (N.P.)  487. 

An  indictment  avoring  that  certain  offi- 
cers of  a  banking  company  obtained  money 
from  another  corporation  in  which  th^  were 
interested  by  false  representations  as  to  the 
financial  status  of  the  latter,  but  not  stating 
by  allegation,  innuendo  or  explanatory  mat- 
ter how  the  banking  company  was  induced 
to  part  with  its  money  states  no  neme  be- 
tween any  of  the  three  pwrties:  State  v. 
QibU,  9  O.  N.  P.  (N.S.)  129,  20  O.  D.  (N. 
P.)  1. 

In  an  indictment  charging  false  pretenses, 
it  is  sufficimt  to  state  tiie  fact  of  the  pre- 
tense correctly;  the  very  words  used  need 
not  be  stated:  State  v.  WiUiama,  e  O.  N.  P. 
(N.S.)  406,  18  O.  D.  (N.F.)  704  [ease  af- 
firmed, see  77  O.  S.  408,  IV  Longsdwf's 
Notes,  1034]. 

G.    PBOCTTBinG  SlONATUSB. 

In  an  indictment  for  procuring  the  signa- 
ture of  another  to  a  promissory  note  the 
words  "as  maker"  is  a  material  part  of  the 
description  of  the  offense  and  must  be  av- 
erred: Ellara  v.  State,  26  0.  S.  386,  III 
Long^orfs  Notes,  246. 
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.  An  indictment  ehaiging  that  the  prisoner, 
by  false  preteneeSf  proenred  A  B  to  indorse 
a  forged  chtek,  wliicfa  was  of  "no  value",  and 
tliat  "upon  the  indorsement",  the  prisoner 
obtained  seventy-five  dollars,  the  money  of 
A  B,  with  intent  to  defraud  him  "of  the 
same",  is  not  a  good  indictment  for  the  of- 
fense of  procuring  a  person,  by  false  pre- 
teaacB,  and  with  intont  to  defraud,  to  in- 
dorse a  check:  Baker  v.  State,  31  O.  S.  314, 
ni  Longsdorrs  Notes.  586. 

An  Indictment,  containing  the  averment 
that  an  order  issued  by  the  county  auditor 
on  the  county,  treasurer,  in  favor  of  A,  was 
presented  to  the  treasurer  by  B,  and  that 
by  reason  of  B's  false  pretense  that  the  order 
was  properly  issued  on  a  valid  claim,  and 
that  he  (B)  was  authorized  to  receive  pay- 
ment, the  treasurer  paid  the  order  by  de- 
livering to  B  a  check,  is  not  a  sufficient 
averment  that  B  obtained  the  check  by  false 
pretenses:  Kemedjf  v.  State,  34  O.  S.  310, 
in  Longsdorfa  Notes,  718. 

D.   DisoBiPTiON  or  Pbopbbtt. 

For  description  of  inatnunenta  in  an  in- 
dfotaient,  see  O.       i  18580.. 

The  deacription  of  the  property  in  an 
indietmoit  for  false  pretenses  must  be  in- 
telligible to  ordinary  minds  or  luffleientiy 
particular  to  make  it  possible  to  identify 
the  proporty  with  certainty;  State  T.  Oibha, 
9  0.  N.  P.  <N.S.)  129,  20  a  S.  {N.F.)  1. 

Where,  bi  an  indictmoit  for  obtiUnlng 
goods  by  false  pretenses,  the  only  description 
of  the  property  is  *'a  certain  lot  of  dry- 
goods",  the  description  is  insufficient:  Red- 
mond T.  State,  35  O.  S.  81,  III  Longsdorf's 
Notes,  768. 

An  indictment  charged  that  A,  by  false 
pretenses  and  false  representetions,  made  to 
C  &  D,  respecting  certain  wares  of  A,  then 
and  there  sold  to  them  by  A,  at  a  price  of 
$4S,  fraudulently  obtained  from  C  &  D,  "cer- 
tain bank  notes  of  the  personal  goods  and 
chattels"  of  C  &  D,  "of  the  value  of  thirty- 
seven  dollars,  which  said  sum  was  and  is 
part  of  the  sum  of  forty-five  dollars  then 
and  there  paid  by  said  G  &  D,  to  A"  for 
said  wares.  It  was  held  that  the  indictment 
did  not  charge  the  offense  of  obtaining,  by 
false  pretenses,  from  another,  "money",  or 
"goods",  or  "merchandise",  or  "effecto" : 
SeJUeieinger  v.  State,  11  O.  S.  669,  II 
Longsdorf's  Notes,  640. 

Where  a  copy  of  promissory  notes  is  in- 
serted in  the  indictmeht  for  unlawfully  of- 
fering andi  notes  for  sale  knowing  them  to 
have  been  procured  by  false  pretenses,  it  is 
not  necessary  to  all^  that  the  notes  are 
of  any  value:  Umhenhauer  v.  State,  4  0.  C.  C. 
378,  2  O.  C.  D.  600  [motion  to  file  petition 


oremiled,  Umlmhauer  t.  State,  23  BuU. 
1761. 

Where  an  indictment  charges  that  by  rea- 
son of  false  pretenses  on  the  part  of  the 
defendant  money  was  deposited  in  a  bank, 
it  will  be  held  to  have  be^  prima  facie  a 
general  deposit,  the  title  to  which  passed 
to  the  bank:  State  T.  Perrm,  9  0.  N.  P.  (N. 
S.)  07,  10  0.  D.  (N.P.)  416. 

E.    FALSHTZnO  ATXB1CKI1T8. 

Where  the  pretenses  consisted  of  r^resw- 
tatioDs  by  the  defendant  as  to  the  value 
of  several  stocks  of  goods,  the  amount  of  his 
indebtedness,  and  the  amount  he  was  worth, 
native  averments  in  the  indictment  merely 
denying  the  representations  to  be  literally 
true,  but  which  do  not  n^ative  their  sub- 
stontial  truth  are  bad:  Redmond  v.  State, 
36  O.  8.  81,  in  Longsdorf's  Notes,  758. 

Where  A  induced  another  to  buy  real  es- 
tate by  reason  of  certoin  representetions  as 
to  the  quantity,  owneirship  and  freedom 
from  incumbrance  of  said  land,  averments 
"that  said  real  estate  was  incumbered  by 
debte  and  liens,  and  that  all  of  said  real 
estate  was  not  in  the  name  of  said  A,  and 
that  he  was  not  then  the  owner  of  said  real 
estate",  do  not  amount  to  substantial  de- 
nials. All^ations  that  A  "did  owe  and  was 
indebted  to  divers  persons  to  the  amount  of 
more  than  one  thousand  dollars"  is  indefi- 
nite, in  that  it  does  not  name  the  persons 
to  whom  A  is  indebted  and  the  approximate 
amounte  to  each,  in  order  that  he  might  in- 
telligently prepare  bis  defense:  State  v.  Trie- 
Icr,  49  O.  8.  583,  IV  Longsdorf's  Notes,  471. 

Charging  A  with  procuring  the  signature 
of  B  to  a  note  by  false  pretenses,  and  at- 
tempting afterwards  to  sell  the  noto  know- 
ing it  was  thus  obtoined,  sufficiently  avers 
knowledge  of  the  falsity  of  the  represente- 
tions: Um1>enhauer  T.  State,  4  O.  C.  C.  378, 
2  0.  C.  D.  606  [motion  to  file  petition  over- 
ruled, Umhenhauer  v.  State,  23  Bull.  176]. 

F.  Intent  to  Defbaito. 

For  sufficient  all^ation  of  intent  to  de- 
fraud, see  Q.  C,  1  13590. 

An  indictment  for  obteining  goods  by  false 
pretenses  is  sufficient  if  it  allege  that  the 
goods  were  obtoined  by  the  defendant  by 
means  of  the  false  pretenses,  and  with  the 
fraudulent  intent  particularly  stoted,  with- 
out other  averment  that  the  owner  rdied 
upon  and  was  induced  thereby  to  part  with 
the  goods :  Norria  T.  State,  26  O.  8.  217. 

An  indictmrat  for  procuring  a  signature 
to  a  bond,  note,  eto.,  must  allege  that  the 
signature  was  obtoined  not  only  by  false 
pretenses  but  with  intent  to  defraud,  and 
must  aver  all  the  material  facte  with  such 


Digitized  by 


7749 


FAIM  TOXEH. 


7760 


resaonable  certainty  as  to  advise  the  defeod- 
aat  what  he  may  expect  to  meet  at  tiie 
trial:  Cobtentz  T.  Btate,  84  O.  S.  235.  Ill 
IxmgBdorfB  NoteB,  221. 

IX.  BVIDBNCB. 

A.  Otheb  Fbaudb. 

On  the  trial  of  an  indictment  under  Q.  C, 
I  13104,  evidence  of  previous  transactions 
which  necesBarily  involve  guilty  knowledge 
by  the  defendant  with  reference  to  the  trans- 
action in  question  is  admissible,  but  as  to 
transactions  occurring  subsequent  to  that 
on  which  the  indictment  is  based  evidence 
is  not  admissible:  Coblentz  T.  State,  84  O.  S. 
235. 

The  decisions  are  uniform  to  the  effect 
that  where  scienter  is  an  element  of  the 
crime  charged,  previous  offenses  necessarily 
involving  such  guilty  knowledge  are  ad- 
missible: Tarbox  v.  State,  38  O.  S.  581,  III 
Longsdorf's  Notes,  995. 

Conspiracy  shortly  after  the  time  of  the 
allied  crime  to  commit  crimes  of  a  like 
nature  is  competent:  Jackson  v.  State,  38 
O.  S.  585,  III  Longsdorf'a  Notes,  095. 

Similar  fraudulent  representations  may  be 
introduced  in  evidence  to  show  the  fraud- 
ulent intent  of  the  defendant:  State  T.  Fin- 
ney, 1  Dee.  Rep.  22,  1  BnlL  30. 

B.  Vaxunce. 

For  variance  in  general,  see  title  Variance. 

Where  the  indictment  charged  tliat  A 
falsely  represented  tbat  he  bad  money  on 
deposit  in  a  bank,  and  that  B  was  induced 
thereby  to  cash  a  draft  for  A,  and  the  evi- 
dence discloses  that  the  draft  was  cashed 
by  B  on  A's  assurance  that  be  had  "arranged 
for"  ita  payment,  the  variance  is  fatal  and 
%  judgment  of  conviction  will  be  reversed: 
Btsmler  v.  State,  6  O.  C.  C.  (N.S.)  893,  17 
O.  a  D.  681. 

An  averment  in  an  indictment,  that  tiie 
prisoner  by  false  pretenses  obtained  money 
from  A  B,  is  not  sustained  by  proof  that  the 
prisoner  by  false  pretenses  procured  A  B  to 
indorse  a  forged  check,  and  then  sold  the 
check  for  mon^,  and  that  A  B  afterward 
paid  the  amount  of  the  check  to  tiie  pur- 
chaser: Baker  t.  State,  31  O.  S.  314,  III 
LongsdorFs  Notes,  680. 

The  charge  in  an  indictment  against  offi- 
cers of  a  bank  that  they  have  been  guilty 
of  false  pretenses,  in  that  with  intent  to 
cheat  and  defraud  they  induced  and  procured 
persons  to  deposit  in  the  bank  by  falsely 
representing  that  "we  never  speculate  in 
stocks;  we  loan  money  on  real  estate;  it  is 
solid  rock  security;  we  require  income  pro- 
ducing property,"  does  not  bear  the  meaning 


ascribed  by  inniwndo,  that  the  bank  did  not 
invest  its  -money  in  stocks  and  loaned  its 
monc7  only  on  security  of  income  producing 
real  estate,  nor  does  it  follow  from  mch 
statement  tiiat  the  liaitk  loaned  all  ita  money 
on  real  estate,  nor  does  it  appear  whether 
the  siatanent  applied  to  the  bank  or  to  the 
accused  individually:  State  T.  Oib&s,  7  0. 
N.  P.  (N.S.)  371,  18  0.  D.  (N.P.)  094  [see 
State  T.  GiJtU,  82  O.  S.  467  and  State  t. 
QibU,  82  O.  S.  462]. 

X.  VERDIOT. 

G.  C,  i  1S691,  provides  that  the  jury  on 
conviction  shall  ascertain  and  declare  in 
their  verdict  the  value  of  the  property  ob- 
tained by  false  pretenses.  In  a  prosecu- 
tion for  procuring  the  signature  of  a  per- 
son to  a  promissory  note,  it  is  not  neces- 
sary that  the  value  of  the  note  he  found 
by  the  verdict  to  the  jury,  the  amount 
of  the  note,  and  not  its  value,  iMing  Uie 
basis  upon  which  the  grade  of  the  offense, 
and  the  punishment  on  conviction  are  to  be 
determined:  Elian  T.  State,  26  O.  S.  386, 
III  Longsdorfs  Notes,  240. 

FALSE  PROOF  OF  LOSS. 

See  IHSUBANCE. 

FALSE  REGISTRATION. 

See  GLBcnoiTB,  Political. 

FALSE  REPORTS. 

See  Fraud  and  I^ecett. 

FALSE  REPRESENTA- 
TIONS. 

For  false  representations,  see  Fbaud  and 
Deceit;  Misuefbbbektation. 

FALSE  RETURN. 

See  Office  ;  Sumuons  ;  Attaohhen  t  ; 
Taxation. 

FALSE  SWEARING. 

See  Pebjubt. 

FALSE  TESTIMONY. 

See  EviDExcE;  Pkrjubt;  Witnesses. 

FALSE  TOKEN. 

See  False  Peetenses. 
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FALSE  WARRANTY. 

See  FuvD  asd  Dkoeet;  Dkbm;  Sales. 

FALSE  WEIGHTS  AND 
MEASURES. 

See  WnoKTS  akd  Musubes. 

FALSE  WRITINGS. 

See  FoBOEBT;  Contbacts;  Nbgotiablb  In- 

BTBtJMENTB ;  COXTNTESFKITINO. 

FALSIFYING  ACCOUNTS. 

See  Account. 

FALSIFYING  RECORDS. 

See  RsooBM. 


FALSUS  IN  UNO,  FALSUS 
IN  OMNIBUS. 

See  Etidencb;  WirnESSES. 

FAMILIARITY. 

For  effect  of  evideQce  of  familiarity,  see 
DirOBOB,  AUUONT  AND  CTSTODT  OP  CHIL- 
DBKN;   BbKAOH  of  FBOUISB;  SBnTCHON. 

FAMILY. 

For  compenBation  for  aerviees  rendered  by 
monbers  of  the  sune  family,  see  Qitabi  Con- 

TBACT8;  SbBTICEB. 

FAMILY  ARRANGE- 
MENTS. 

For  faintly  arrangements,  see  also  Exnon- 

TOBB,  ADHinSTBATOBS  AIU>  ADHINISTBATION 

or  Estates. 

For  family  arrangonents  partitioning  real 
estate,  see  Pabtition. 

A  fiunily  arrangement  for  the  benefit  of 
an  Infant* a  estate  will  be  supported,  though 
it  alters  the  distribution  on  his  death:  White 
T.  Turpinj  16  O.  S.  270,  II  LongsdorFs  Kotes, 
778. 

Whether  family  arrangements  are  for  the 
benefit  of  an  infont  will  be  determined  by 
the  effect  on  the  estate  of  the  living  Infant, 
not  upon  the  distribution  of  bis  estate  when 
dead:  White  t.  Turpin,  16  O.  S.  270,  U 
Longidorf  B  Notes,  773. 


That  partners  are  father  and  sons,  and  the 
partnership  a  family  arrangement,  will  be 
considered  in  tbe  abBeoee  of  articles  as  of 
weight  in  determining  intention  of  acts,  as 
whether  the  father  put  in  real  estate  as 
assets,  or  only  its  use :  Qoepper  v.  Kinsinger, 
39  0.  S.-  429,  III  Longsdorf's  Notes,  1040. 

Where  a  mother,  in  order  to  make  ba 
equitable  division,  makes  an  absolute  deed 
to  two  of  her  children  under  an  agreement 
in  which  all  join,  and  on  a  parol  trust  for 
all,  hut  the  deed  is  imperfectly  exeeuted,  it 
may  be  perfected  and  enforced  according  to 
tiie  agreonent:  Vehbing  V.  Koeatm;  14  O. 
C.  a  (N,S,)  553,  38  O.  C,  D.  140. 

Under  a  mortgage  conditioned  to  support 
the  mortgagee,  silent  as  to  place  of  per- 
formance, he  iB  not  compelled  to  receive  the 
support  at  the  mortgagor's  home,  but  may 
select  any  reasonable  place  or  places  to  live: 
Tutth  T.  Burgett,  53  0.  8.  408,  IV  Longs- 
dorfs  Notes,  611. 

If  the  mortgagor  knowing  such  selection 
fails  to  furnish  the  support  and  declares-  he 
will  not,  nor  pay  others  who  furnish  it,  the 
condition  is  broken  without  demand  and 
foreclosure  by  others  lies  for  the  value  of 
support  furnished  by  them:  Tuttle  v.  Bur- 
gett, 53  O.  8.  498,  IV  Longsdorf's  Notes,  611. 
See  also  Contbaots, 

Receipting  without  a  collection  for  a  fund 
by  a  guardian  to  enable  the  ward's  mother 
as  administratrix,  in  pursuance  of  a  family 
arrang^ent,  to  close  up  her  administra- 
tion, which  arrangement  the  ward  perfected 
on  coming  of  age  by  conveyance  to  bis  mottier 
of  real  estate,  but  subsequently  sought  to 
charge  the  guardian's  bond,  was  held  not  to 
preclude  the  guardian  from  showing  that  he 
never  received  the  amount,  and  it  not  hav- 
ing been  lost  by  his  act  he  was  not  charge- 
able with  it:  /n  re  Estate  of  Mehner,  Ooebel 
212.   See  also  Guabdian  and  Wabd. 

A  contract  for  the  settlement  of  an  estate 
made  between  all  the  beneficiaries  and  execu- 
tors of  a  solvent  estate,  and  not  inconsistent 
with  the  will,  whereby  the  claim  of  a  legatee, 
who  is  also  a  large  creditor,  is  to  be  adjusted 
in  a  particular  way,  be  being  fully  aware 
of  the  condition  of  tiie  estate,  ia  binding,  and 
he  can  not  afterwards  object  to  it.  The  law 
favors  settlements  of  diflSculties  by  hdrs  in 
settling  estates  where  tiie  object  ia  to  adjust 
claims:  In  re  Estate  of  Worthington,  6  O. 
N.  P.  63,  5  O.  D.  (X.F.)  624.   See  also 

EXBCDTOBS,  AOUINISTBATQBS   AMD  ADUINIB- 
TBATIOIV  OF  ESTATES. 

Where  a  will  requires  the  executors  to 
hold  the  property  in  trust  for  all  the  chil- 
dren, including  themselves,  and  to  divide  it 
whenever  a  majorify  should  consent,  and 
after  all  debts  have  been  paid,  the  children 
by  contract,  though  without  deeda,  set  <^ 
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to  one  of  the  truitees  his  share  in  eereralty, 
and  the  reBidue  to  the  other  children  jointly, 
each  agreeing  to  execute  any  necessary 
papers,  this  contract  must  be  deemed  aa  dis- 
tributing  the  property  and  terminating  the 
touBt:  Culver  v.  Culver,  58  O.  S.  172,  IV 
Longsdorf's  Notes,  735.    See  also  Tbusts. 

Where  the  evidence  is  conflicting,  whether 
S  had  agreed  to  give  his  sister  T  a  home 
for  life  if  she  would  act  as  his  housekeeper, 
or  only  so  long  as  they  could  agree,  8  may 
show  that  T  was  of  a  disagreeable  temper, 
and  that  none  of  her  relatives  could  live 
with  her,  and  that  he  knew  these  facta  as 
tending  to  support  the  latter  contract: 
Tompkins  v.  Starr,  41  O.  S.  305.  IV  Longs- 
dorf  B  Notes,  63.   See  also  EnDsnoE. 

FAMILY  RECORD. 

See  EnoEnoB. 

FAMILY  RELICS. 

For  injunction  against  sale  of  heirlooms, 
see  Injunoxiov. 

FAMILY  RESIDENCE. 

See  DoMioiLK. 

For  the  right  of  the  widow  to  occupy  the 
family  residence,  see  Exacmttts,  Aniains- 

TRAT0B8  Aim  ADMINISTRATION  OF  ESTATES. 

FAMILY  STANDING. 

The  standing  of  the  plaintiff's  family  may 
be  proved  by  him  when  suing  for  the  se- 
duction of  his  daughter,  to  enhance  dam- 
ages: Keplinger  v.  Sherrick,  W.  103, 1  Longs- 
dorf  s  Notes,  8.    See  also  Sbbvices. 

FARES. 

See  Gabbucbs;  Railboadb. 

FARM  LEASES. 

For  farm  leases,  see  Landlobd  and  Tek- 

AHT. 

FARM  PRODUCTS. 

See  Ehblehents. 

FARMING  ON  SHARES. 

See  Laitdcobd  aud  Tenaht. 


FATHER. 

See  PjJtuiT  Aifo  Child. 

FAULT. 

See  Nequoence. 

FAULTY  PLEADING. 

See  Pleadings. 

FAVORABLE  ERROR. 

See  Bbbob. 

FAVORING  CONSTITU- 
TIONALITY. 

See  CoNBTiTtmoNAL  Lav;  Statutes. 

FAVORING  INSURED. 

See  iNSuaANCE. 

FAVORING  GRANTEE. 

See  Deeds;  Vendcs  Ain*  Puboeaseb. 

FAVORING  PROSPECTIVE 
OPERATION. 

See  Statutes. 

FAVORING  VALIDITY. 

See  CioNTBAOTS;  Statutes. 

FEDERAL  AGENCIES. 

For  taxation  of  federal  agencies,  see  Tax- 

ATIOH. 

FEDERAL  CONSTITU- 
TION. 

See  OowBTiTUTiONAL  Law. 

FEDERAL  COURTS. 

See  CouBTB. 

FEDERAL  EMPLOYERS' 
LIABILITY  ACT. 

See  Master  and  Bxbtant;  NsaLiQENCB. 

FEDERAL  JUDGMENT. 

See  JuDQUXiTT;  Exeoutioii. 
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FEDERAL  PRACTICE. 

Scope  ITote. — Include$  equity  ruUt;  oouri  of  appeals;  and  the  effect  of  diwrneal  after 
remoml  to  <Ae  V.  8.  ctmrte.  Sachtdea  removal  to  th»  U.  B.  oourtt;  bat^emptoif  proceed- 
inge;  federal  qtteetione. 

Cion  K0femicei> 

For  bankruptcy  proceedinga,  see  Bankbuptct. 

For  rcmoral  of  causes  from  state  to  the  XT.  S.  courts,  see  Removal  or  Causes. 
For  federal  qneations,  see  CoJTSiTrunoNAL  Law;  Federal  Question. 

AKALYTICAL  OUTUHE. 

L  Equity. 

n.  Court  of  Appeals. 

nL  Effect  of  ZUsmiMal  After  BemoTal  to  the  U.  8.  Oonrte. 


I.  Eqom. 

Eqaify  rule  84  of  the  United  States  su- 
preme court,  providing  that  stockholders  vho 
inetitate  actions  in  the  federal  courts  against 
corporations  shall  state  the  time  when  they 
secured  their  stock,  so  as  to  disclose  whether 
or  not  the  stock  was  procured  before  or 
after  the  acts  complained  of,  applies  only 
to  suits  to  enforce  a  right  of  the  corpora- 
tion, and  not  to  suits  to  enforce  individual 
rights  of  the  stockholder :  Mamnffton  t.  Rail- 
way, 9  0.  N.  P.  (N.S.)  Ml,  20  O.  D.  (N. 
P.)  468. 

After  a  directed  verdict,  overruling  a  mo- 
tioD  to  withdraw  a  juror  and  for  leave  to  file 
a  bill  on  the  equi^  side  of  the  court  is 
within  the  discretion  of  the  trial  court  and 
is  not  reviewable  tm  error:  Huntington  v. 
RaOway,  8  O.  L.  K.  S31  (C.  a  A.),  16  0. 
F.  D.  646. 

n.  Couvr  or  Appeals. 

Under  rule  II  of  the  court  of  appeals  it 
is  incumbent  on  counsel,  when  evidence  is 
rejected,  to  make  the  record  show  that  he 
stated  to  the  eourt  what  answer  he  expected 
would  be  given  by  the  witness:  Publishing 
Co,  T.  Aepliali  Oo^  8  O.  L.  R.  682  (C.  C.  A.). 

The  diseretioii  exercised  1^  the  trial  judge 
in  requiring  one  of  the  parties  to  go  to  trial 
In  the  abaence  of  one  of  its  attorneys  is  not 
reviewable  oa  a  writ  of  errw:  PubUahmg  Co. 
r.  AephdU  Co.,  8  O.  L.  B.  682  (C.  C.  A.). 

In  fhe  court  of  appeals  only  errors  in  law 
can  be  considered,  and  in  order  to  raise  the 
question  of  the  correctness  of  rulings  an 
eneption  must  be  taken  thereto  and  must 
appear  in  the  MU  of  exceptions:  PubUeMng 
Co.  V.  Asphalt  Co.,  8  0.  L.  K.  582  (C.  C.  A.) . 

The  fact  that  the  verdict  was  agiunst  the 
wei^t  of  the  evidence  can  not  be  assigned 
as  error  In  the  appellate  courts  of  tiie 
United  States:  PiaiisMng  Co,  t.  Aepkalt  Oo-, 
8  O.  L.  R.  682  (a  0.  A.). 


m.   EFFECT  OF  DISMISSAL  AFTBB  . 
REMOVAL  TO  THE  UNITED  STATES 
COURTS. 

Where  a  suit  commenced  in  a  state  court 
has  been  removed  on  the  motion  of  the  de- 
fendant to  a  United  States  court  having  con- 
current jurisdiction  of  the  cause  of  action, 
and  has  by  such  court,  on  application  of 
plaintiff,  been  dismissed  without  pr^ndice 
to  plaintiff's  right  to  bring  a  new  action, 
tiiere  is  no  merger  of  the  cause  of  action, 
and  a  new  suit  may  be  broni^t  tiiereon 
within  proper  time  in  any  court  of  compe- 
tent jurisdiction  as  though  no  previous  suit 
had  been  brought;  RaUv?ay  v.  Lanoill,  83 
0.  S.  108  [overruling  RaUway  t.  Pulton,  69 
O.  S.  576,  IV  Longsdorfs  Notes,  771].  See 
also  Reuotal  or  Causes. 

Upon  the  filing  in  a  state  court  of  the 
requisite  petition  and  bond  for  the  removal 
of  the  suit  to  a  federal  court,  the  state 
court  is  divested  of  jurisdiction;  but  a  party 
who  procures  the  withdrawal  of  the  peti- 
tion and  bond,  by  the  party  who  filed  it, 
before  any  action  in  the  federal  court,  and 
then  dismisses  his  action  in  the  state  court 
as  to  the  party  who  filed  the  petition  for 
removal,  and  by  ogreemest  with  the  remain- 
ing parties  prosecutes  the  suit  iii  the  state 
court,  can  not  be  beard,  after  judgment 
against  him,  to  assert  that  the  jurisdiction 
of  the  state  court  has  not  been  restored: 
Anderson  v.  Realty  Co.,  79  O.  S.  23,  IV 
Longsdorfs  Notes,  1043  [affirming  Ander- 
son V.  Realty  Co.,  9  O.  C.  C.  (N.S.)  473, 
19  O.  C.  D.  267;  and  affirmed  on  question  of 
jurisdiction  in  Anderson  v.  Realty  Co.,  222 
U.  S.  164]. 

FEDERAL  QUESTION. 

The  manner  in  which  a  state  shall  regu- 
late its  internal  tax  intern  Is  not  a  federal 
question,  and  so  long  as  shares  in  a  national 
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bank  are  not  taxed  at  a  higher  rate  than 
otiier  moneyed  capital,  tiie  federal  courts 
can  not  interfere,  even  though  they  think 
the  state  vystem  unjust  and  oppreaaiTe.  80 
long  as  tiie  Injustice  and  oppression  rests 
equally  on  national  bank  shu-es  and  other 
moneyed  capital,  the  remedy  must  rest  with 
the  state:  Butt  v.  Alemmder,  60  0.  8.  75,  IV 
Longsdorf's  Notes,  953. 

The  question  as  to  whether  debts  are  re- 
quired by  the  federal  statute  as  to  national 
banks,  to  be  deducted  from  the  Taluation 
of  shares  in  a  national  bank  for  taxation  is 
a  federal  question:  Hull  T.  Alewander,  60 
0.  S.  75,  IV  Longsdorfs  Notes.  059.  See 
also  Taxation. 

A  prayer  for  the  cancellation  of  certain 
writings,  alleged  to  have  been  fraudulently 
obtained  by  the  receiver  of  a  railroad  com- 
pany appointed  by  a  federal  court,  evidential 
in  their  nature  and  material  to  the  issue  in 
hand,  does  not  raise  a  federal  question :  Jfoa- 
nett  V.  Railtoay  Co.,  4  0.  C.  0.  (N.S.)  360, 
16  O.  C.  D.  469. 

A  claim  against  a  railroad  company  of 
title  to  property  held  by  its  receiver  ap- 
pointed by  a  federal  court  does  not  raise  a 
federal  question;  and  the  controversy  would 
not  he  separable  as  to  the  defendant  receiver 
even  should  it  be  assumed  that  a  federal 
question  was  involved:  Monnett  T,  Railway 
Co.,  4  O.  C.  C.  (N.B.)  369,  16  O.  C.  D.  469. 

FEE. 

See  Fees;  Feb  Sihplb;  Feb  Tah^ 

FEE  (INTEREST  IN  REAL 
ESTATE). 

For  a  discussion  of  the  subject  of  fees  in 
real  estate,  see  Fee  Simpxjs;  Feb  Tail;  Real 
Pbopebtt. 

For  the  conveyance  of  a  fee,  see  Deeds; 
Desoent  and  DisTBiBimoN;  Wills,  Lbga- 
ciEa  AND  Devises.  ' 


For  t^  ownership  of  a  fee  In  highways 
by  an  abutting  owner,  see  Roadb;  Stbsbtb. 

FEE  BILL. 

See  Fees;  Costs. 

FEEBLE  MINDED  YOUTH. 

For  questions  concerning  feeble  minded 
youth,  see  Insane,  Imbeciles  and  Idiots; 
Instxtution  fob  Feeble  Minded;  Chari- 
table, Benevolent,  Peraz,  avd  Rbtwica- 
tobt  Institutions. 

FEE  COMMISSION. 

The  finding  of  the  fee  commission  as  to 
the  amount  of  fees  due  to  the  auditor  and 
treasurer  of  Hamilton  county  is  not  bind- 
ing on  said  auditor  and  treasurer,  but  they 
are  entitled  to  fees  according  to  the  tax  col- 
lections of  December  20,  1906,  their  salaries 
b^inning  January  1,  1907:  State  T.  Richard- 
ion,  7  O.  L.  K.  269.  See  also  Couktibb  and 
County  Coumissionebs;  Office. 

FEE  FUND. 

See  Office. 

FEELINGS. 

A  person  is  not  entitled  to  recover  dam- 
ages for  injuries  to  his  feelings  and  lor  his 
disappointment  or  disgrace  in  the  community 
as  a  result  of  having  been  induced  to  buy 
worthless  mining  stock  by  false  rqiresenta- 
tions,  made  knowingly  or  recklessly,  that 
the  proper^  was  unencumbered:  Code  T. 
Bou>lu8,  21  0.  C.  C.  63. 11  O.  G.  D.  626.  See 
also  Dahaqes  ;  Nbglhienob. 

FEE  OF  STREETS. 

See  Stbbetb;  Dedication;  Ehinbnt  Do- 

UAIH. 


FEES  (COMPENSATION). 

Scope  Note — Includes  general  (fucuMion  of  nature  of  fees;  constitutional  and  atatutory 
provieiona;  right  to  demand  prepayment  of  feet;  feee  of  apecifio  ogicere.  B»«3Mde*  detailed 
di«e»««ton  0/  the  fee*  of  apeoifio  officen;  license  fee*  (mtf  attome^fe  fee*. 

Cross  Sefetoices. 

For  a  detailed  discussion  of  fees,  see  Office. 
For  fees  as  compensation,  see  Office. 
For  fees  in  criminal  cases,  see  SfiEBlFF. 

For  fees  of  officers,  see  Office  and  cross  references  thereunder. 

For  license  fees,  see  Licenses  Fbom  State;  Municipal  Cobpoeations. 

For  the  question  of  costs,  see  Costs. 

For  attorney  fees,  see  Attobnet  and  Client. 
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ANALYTICAL  OITTLIirE. 

I.   Nature,  7759. 

n.   Constitutional  and  Statutory  Provisions,  7739 

A.  Necessity,  7759. 

B.  CoTistruction,  7759. 

m.   Prepayment  of  Fees,  7761. 

IV.   Fees  of  Bpeoiflo  Officers,  7761. 

A.  Sheriff,  7761. 

B.  Clerk  of  court,  7761. 

C.  County  recorder,  7762. 

D.  Probate  judge,  7762, 
B.  Mayor,  7763. 


I.  NATURE. 

Fees,  coata  and  the  like  collected  by  a 
counter  oflBcer  are  public  iunda  within  the 
meaning  of  G.  0.,  |2977:  State  T.  Pier«», 
83  O.  S.  241. 

The  system  of  compensation  by  fees  has 
little  to  commend  it  aa  far  as  the  public  is 
concerned  and  i;  demoralizing  to  the  officer: 
Tuall  V.  Commissioners,  3  O.  N.  P.  112,  4  0. 
D.  (N.P.)  318.   See  also  Office. 

The  word  "fees*"  in  a  trust  instrument  will 
not  be  regarded  as  referring  in  any  way  to 
an  agreement  aa  to  fees,  entered  into  between 
the  cestui  que  trust  and  her  attorney  prior 
to  the  creation  of  the  trust  and  without  the 
knowledge  of  the  grantor,  but  in  such  a  case 
the  attorney  for  the  cestui  que  trust  will  be 
allowed  to  recover  aa  fees  out  of  the  trust 
funds  only  the  fair  value  of  the  services 
rendered:  DoUe  v.  Roberts,  14  O.  C.  C.  (N. 
8.)  937.  See  also  Attorney  akd  Client. 


IL    CONSnTUTIONAL  AND  STAT- 
UTORY PROVISIONS. 

A.  NmssiTT. 

An  ofBcer  whose  feea  are  regulated  by  stat- 
nte  can  charge  fees  (mly  for  those  wrvieea 
for  which  compeneatton ia fixed  bylaw.  Fees 
are  not  allowed  by  impliwtion  and  there  are 
no  ccHUtmctiTe  fees:  State  r,  Lewu,  22  0. 
C.  G.  618,  IS  O.  C.  D.  687  [aflhmed,  Z/ewts 
T.  State,  67  0.  S.  189.  IT  Lcngsdorrs  Notes. 
711].   See  also  OmOB. 

An  oUee  bears  no  fees  except  such  as  are 
prescribed  by  statute  or  ordinance;  if  none, 
he  can  gst  non^  though  the  services  are  at 
the  request  of  a  supwior:  Hatpin  t.  Otncin- 
nati,  8  Dee.  Rqi.  58,  2  Oaz.  886. 

B.  COKSTBUCnON. 

A  elty  ordinance  that  the  mayor  shall  re- 
ceive a  dollar  for  every  license,  and  in  an- 
other section  fixing  his  salary  at  $2,000  and 
forbidding  all  perquisites  and  fees,  means 


that  the  license  money  is  paid  him  for  the 
city  and  must  be  turned  into  its  treasury: 
BatOt  V.  Oineinnati,  17  O.  8.  48,  II  liongs- 
dorfs  Notes,  812. 

That  a  statute  limiting  the  compensation 
of  certain  oflBcers  may  leave  a  surplus  of  fees 
to  the  goieral  county  fund  does  not  mak« 
the  act  invalid  as  one  for  general  revenue. 
The  fees  charged  need  not  inure  to  the  per- 
sonal benefit  of  the  officera,  for  they  are  but 
agents  of  the  state,  and  it  is  immaterial  to 
those  receiving  the  services  where  the  pay- 
menta  go.  The  officer  rendering  the  service 
may  be  required  to  collect  the  feea:  Btate, 
ex  rel,  v.  Judges,  21  O.  S.  1,  HI  Longsdorf's 
Notea,  1. 

The  constitution,  Art.  II,  g  20,  in  protect- 
ing salaries  from  changes  during  a  term  did 
not  forbid  the  legislature  from  reducing  fees 
or  percentages.  Salary  means  a  periodical 
payment:  Btate,  en  rel.,  v.  PhiUips,  12  O.  S. 
617,  II  Loi^sdorf's  Notes,  586. 

If  the  fees  of  an  officer  ,  are  regulated  by 
statute  he  can  not  charge  for  other  servioes. 
No  fees  are  allowed  by  implication.  Ac- 
cordingly, if  a  statute  abolish  the  office  of 
a  township  treasurer  in  Hamilton  county,  or 
devolve  its  duties  on  the  oounfy  treasurer 
without  mentioning  the  eompenaation,  he 
can  not  charge  the  fees  allowed  to  township 
treasurers:  DeboH  v.  Trustees,  7  O.  S.  237, 
II  Longsdorf  B  Notes,  295. 

0.  C.  1 1746,  compensating  justices  "for 
each  writing  or  record,"  15  cente  per  100 
words,  construed  noadtw  a  sociis,  does  not 
apply  to  making  abstracts  of  election  re- 
turns, for  they  act  as  a  board  and  not  as 
justices.  Accordingly,  as  the  statute  has  not 
provided  for  compensation,  the  county  com- 
missioners have  no  power  to  allow  any: 
State  V.  CommiesUmmv,  10  Dec  Rep.  467 
21  Bull.  228.   See  also  Offtcb. 

The  year  referred  to  in  G.  C,  gg  2977,  et 
seq.,  to  fix  the  salaries  of  certain  county  offi- 
cers, is  the  calendar  year  b^inning  January 
first,  and  the  end  of  each  quarter,  referred 
to  in  16  of  that  aet  (now  Q.  C.,  12988), 
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requiring  the  paTment  into  the  county  treas- 
ury of  all  fees,  etc.,  collected  during  said 
quarter,  means  the  end  of  each  quarter  of 
three  monthB,  after  January  first  of  each 
year:  State  t.  Toii  Quntm,  84  O.  S.  172. 

lU.   PREPAYMENT  OF  FEES. 

The  matter  of  the  taxation  of  costs  in 
civil  actions,  of  requiring  payment  of,  or 
•ecurity  for  costs,  is  under  legislative  con- 
trol; and  while  the  l^islature  has  power 
to  provide  for  prepayment  <it  fees  for  issu- 
ing summons,  it  has  not  done  so,  and  there* 
fore  such  prepayment  can  not  rightfully  he 
demanded:  State  v.  Coatea,  8  0.  N.  P.  682, 
11  0.  D.  {N.P.)  670. 

The  jural  relation  between  a  ministerial 
officer  and  one  who,  by  virtue  of  circum- 
Btonoea*  is  entitled  to  bis  official  services,  is 
a  relation  that  arises  em  lege,  and  not  eo  con- 
traefUf  and  it  therefore  excludes  the  right 
of  th»  officer  to  demand  prepayment  of  fees, 
nnleiB  meh  right  ia  conferred  by  statute: 
State  T.  CoatM,  8  O.  N.  P.  688,  11  O.  D. 
IHJ?.)  670.  See  also  Omoi. 

The  Bheriff  can  not  refuse  to  serve  a  writ 
on  the  ground  that  his  fees  have  not  been 
paid  to  him  in  advance  of  tiie  Mrvioe  of  such 
writ,  and  hod  not  been  oeonred  to  him  in 
any  way:  Whitlej/  V.  Ltmg,  9  Dee.  Rep.  731, 
17  BnlL  88. 

A  constable  has  no  right  to  demand  his 
ieee  in  advance  for  summoning  a  jury:  Mo- 
riaritv  v.  Devine,  1  O.  C.  C.  82, 1  O.  C.  D.  40. 
See  also  Coubib. 

IT.   FEES  OF  SPECIFIC  OFFICERS. 

A.  Shibitt. 

An  apportionment  of  current  fees  between 
the  old  and  new  sheriff  may  be  made  by  the 
.common  pleas,  hut  this  will  not  disturb  past 
■ettlanents,  and,  accordingly,  no  amount  can 
be  withheld  to  equalize  them:  Ruffin  v. 
A««rv»  W.  2S8,  t  Longsdorf  a  Notes,  22.  See 
also  SmcBivr. 

B.  Cuooc  or  CouBT. 

In  ooutttiea  were  the  clerk  of  courts  is 
compensated  by  feei,.p^r^Ie  by  the  person 
for  whom  he  rendera  official  services  the  ren- 
dititm  of  aerrieea  malrat  the  recipient  his 
debtor;  but  this  is  not  so  In  Cuyahoga 
county,  wber^  under  the  local  salary  law, 
the  earnings  of  all  the  conn^  officers  are 
turned  into  the  public  treasury,  to  the  credit 
of  a  fto  fund,  from  which  tiie  several  officers 
arc  paid  a  fixed  annual  salaiy:  State  T. 
Coatee,  8  O.  N.  P.  082,  11  O.  D.  (N.P.)  670. 

Each  figure,  under  G.  C,  1 2S00,  relating 
to  olerk'i  fees,  should  be  counted  as  a  word. 


Tbiu  the  figure  "4"  should  be  counted  as 
though  spelled  out  and  the  figures  "1804" 
should  be  counted  as  four  words:  Corzeliue 
V.  Buokholtz,  11  O.  D.  (N.P.)  708.  See  also 
Clekk  of  Coubt. 

A  county  officer  who  pays  into  the  treas- 
ury of  the  county  the  fees  of  bis  office  in 
excess  of  the  salary  affixed  thereto  by  an 
unconstitutional  act,  may,  after  the  act  is 
adjudged  to  be  unconstitutional,  receive  and 
retain  fees  accruing  before,  but  not  paid 
until  after,  such  adjudication:  State,  em  rel., 
V.  Tail.  84  O.  S.  300. 

A  county  clerk,  having  entered  into  a  con- 
tract to  release  a  guardian  and  his  wards 
from  payment  of  costs  In  certain  suits, 
should  such  parties  be  unsuccessful,  and  hav- 
ing permitted  the  litigants  to  prosecute  the 
suit  to  final  determination  without  renounc- 
ing the  contract,  can  not  recover  his  costs 
therein  after  such  suit  has  been  finally  de- 
termined adversely  to  the  guardian  and  the 
estate  has  been  settled  with  the  wardsj  for 
he  has  no  right  to  be  placed  in  a  better  con- 
dition than  tliat  for  which  he  contracted: 
Stocker  v.  flenne,  8  O.  N.  P.  614,  11  O.  D. 
(N.P.)  733. 

A  contract  with  a  clerk  of  courts,  who  is 
a  ministerial  officer,  which  encourages  liti- 
gation by  releasing  costs,  etc.,  is  open  to 
abuse,  as  it  affords  him,  by  reason  of  his 
position,  many  ways  to  aid  and  encourage 
unjust  and  improper  verdicts  and  interferes 
with  the  fair  and  impartial  administration 
of  justice.  Such  contracts,  are,  therefore, 
inimical  to  public  policy  and  void:  Stocker 
V.  Eenne,  8  0.  N.  P.  514,  11  0.  D.  (N.P.) 
733.   See  also  GfunBurn. 

C.  Couirrr  Rxoobdeb. 

For  filing  a  chattel  mortgage  made  to  a 
partnership  in  the  name  of  A  ft  B,  the 
recorder  may  charge  for  each  name  capable 
of  being  Indexed.  The  right  to  charge  for 
searching  a  paper  only  means  in  looking  for 
or  showing  it  on  request,  and  not  for  examin- 
ing a  paper  offered  for  filing:  State,  em  reU, 
T.  Andereon,  0  Dec.  Sep.  601,  16  BalL  Sff6. 
See  also  Chattel  Hobtoagbs. 

D.  Pbobatb  Jthmb. 

The  certificate  of  a  medical  witness  and 
the  findings  in  cases  of  inquest*  held  by  the 
probate  judge  are  part  of  the  record  m  the 
proceedings,  and  he  fs  entitled  under  G.  C, 
S  1601,  to  receive  8  cents  per  one  hundred 
words  for  copies  of  the  same,  but  is  not  en- 
titled to  be  paid  for  the  certificates  in  addi- 
tion: State  V.  Adama,  8  O.  C.  C.  (N3.)  618. 
18  O.  0.  D.  648. 

Under  O.  C,  1 1601,  probate  judges  ore 
entitled  to  reoeive  6  watt  for  each  me  hun- 
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dnd  words  of  orders  entered  <m  the  journal: 
Btate  T.  AdaiN,  8  O.  0.  C.  (N.S.)  513,  18 
O.  a  D.  643.   See  slso  Coitbts. 

Fees  csn  not  be  legally  allowed  to  a  pro- 
bate judge  for  serrioes  rendered  by  him  in 
connection  with  examinations  of  the  county 
treasury  under  his  direotlon  in  the  absence 
of  specific  statutory  provision:  iftUonf  t. 
CommiMumer*,  6  0.  C  C.  (N£.)  146,  16 
O.  a  D.  446. 

JC.  IUtob. 

Maym  are  not  authorised  to  oollcet  fees 
from  defendants  in  oases  of  oonTiction  for 
the  Ttolation  of  ordinances,  unless  the  council 


shall  hare  first  fixed  such  fees  by  ordinance 
as  prescribed  by  O.  0.,  |4566:  Belief o»taiit« 
V.  Uaviland,  S  0.  N.  P.  (NA)  90,  16  O.  D. 
(N^O  482. 

O.  C,  1 4218,  requiring  official  lees  to  be 
paid  into  the  city  treasury  does  not  autlior- 
ize  cities  to  interfere  with  the  fees  of  m^rors 
or  chiefs  of  pidice  in  state  erhniual  cues; 
whether  soeh  anthoii^  can  be  ddcgatad  to 
muniidpalities  was  questioned  but  not  de- 
cided: PotUmouth  T.  MUattadt  8  O.  C. 
a  (N.S.)  U4.  18  O.  a  D.  S84  [afllnned. 
without  opinion,  Portamouth  t.  Milttrnd,  76 
O.  8.  697.  See  also  Udnigipal  Cobpoba- 
nOHS. 


FEE  SIMPLE. 

Scope  Note. — Inolude$  definition  and  nature  of  the  eetate;  worde  whioh  oreate  a  fee 
eimple  at  lato  tmd  in  equHy  aa  u$ed  in  both  deede  and  wille;  cimditionalf  baee  or  quailed 
fee;  and  permanent  leaseholds.  Ewoludee  title  acquired  by  dedteatioiif  ambient  domoto, 
and  adverse  poteesetony  eetate  in  fee  tail  and  life  eatatee. 


Cross  Sef enncM. 

Por  a  fee  simple  aoquired  by  adverse  possession,  tee  LncRAnoiTS,  STATorn  <v. 

Vor  fee  taltai  by  eminent  domain,  see  EuniHT  Doiunr. 

For  estates  tail,  see  Fn  Tail. 

For  Uf  e  estates,  see  Lira  Estatis. 

For  estates  for  years,  see  Lahdlobd  amd  TErrjurr. 

For  itoquisition  of  title,  see  DnsB;  Dbboeht  ako  Bzstbibdticii  ;  Wnu,  Lbbaohs  and 
Dcvisn. 

For  other  topics,  see  Real  Pkopebtt  and  cross  references  thereunder. 
For  the  estate  ccmveyed  by  dedication,  see  Dbooation. 
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I.   DEFINITION  AND  NATURE. 

An  eitate  in  lee  simple  is  one  which  may 
endure  forever;  one  on  which  thore  is  no  lim- 
Itatimi  preseribed  for  the  duration  of  the 
grantt  PoUooSi  t.  Bpeidel,  17  0.  S.  439,  n 
LongsdorTs  Notes,  842. 

A  fee  simple  is  said  to  be  property  in  its 
largest  degree.  It  is  the  largest  estate  pos< 
sible,  without  any  restriction  or  limitation 
as  to  its  disposition  or  the  duration  of  the 
time  of  its  holding  and  without  any  in- 
eumbranee  as  to  lease  or  right  of  way:  Tum- 
p<jk«  Oo.  T.  OiKCiMtath  <  O.  N.  P.  2S3.  9 
O.  D.  (N.P.)  269. 

A  municipal  corporation  may  appropriate 
for  a  slope  to  afford  lateral  support  tor  a 
street  fill.  The  owner  still  retains  his  do- 
minion, and  can  use  the  property  for  any 
purpose,  subject  to  the  easement  for  sup- 
port.  If  the  slope  has  been  made  without 
appropriation,  the  owner  is  entitled  to  com- 
pensation, but  this  is  not  the  value  in  fee 
simple,  if  he  still  retain  substantial  rights: 
Dodson  V.  Cincinnati,  34  O.  B.  276,  III  Longs- 
dorfs  Notes,  714  [affirming  Cincinnati  t. 
Dod90n,  7  Dec.  Rep.  S04,  3  Bull  600]. 

It  is  general^  said  that  a  municipal  cor- 
poration holds  the  fee  of  the  streets  therein 
in  trust  for  the  pnblie  lor  street  purposes, 
at  Ittst  if  such  streets  have  been  acquired 
by  statutory  dedication:  XaUway  v.  Cum- 
mUuvUte,  14  O.  S.  623, 11  Longsdorf  s  Notes, 
682;  Oolumlmt  v.  Agler,  44  O.  S.  486.  IV 
Longsdorf 's  Notes,  226;  Cutlm  v.  Eleotrio 
Light  Co^  66  O.  S.  166,  IV  Longsdorrs 
Notes,  901;  Traction  Oo.  v.  Parish,  67  O.  S. 
181,  IV  Longsdorf's  Notes,  927;  Butler  T. 
Cincinnati,  2  O.  C.  C.  (N.S.)  376,  15  O. 
C.  D.  772;  Wmuiel  v.  Bailioay,  14  O.  D.  (N. 
P.)  126i  Beete  v.  Cleveland,  5  0.  N.  P.  (N. 
S.)  193,  18  O.  D.  (N.P)  12.  See  also  Boyt 
V.  Oleaaon,  66  Fed.  685,  7  O.  F.  D.  239. 

It  is  said  in  Reese  v.  Cleveland,  5  O.  N.  P. 
(N.S.)  193,  18  O.  D.  (N.P.)  12,  that  if  a 
municipal  corporation  extends  its  territory 
■0  as  to  include  county  roads,  it  acquires 
an  easement  on  such  roads;  but  that  if  it 
acquires  land  lor  street  purposes  by  dedica- 
tion or  by  appropriation,  it  acquir<fi  a  fee 
therein,  hi  trust  lor  the  public 

Streets  and  highways  belong  to  the  state 
and  are  under  its  control;  but  the  state 
has  seen  fit  to  place  the  streets  of  a  munic- 
ipal corporation  under  the  control  of  the 
municipal  authorities  thereof,  as  agents  of 
the  state,  in  preserving  the  public  rights  in 
such  streets;  and  the  municipal  corporation 
holds  the  fee,  subject  to  the  right  of  the 
state  to  direct  the  method  wherein  such  trust 
shall  be  administored,  and  subject  to  the 


duty  of  keeping  the  itreeta  in  repair  and 
free  fran  nuiaanees:  JEsyiiptdt  T.  OUtveUmd, 
2  O.  G.  C.  (N.8.)  189,  14  0.  G.  D.  216  [af- 
firmed, without  opinion,  Clavelowd  v.  Bag- 
Molds,  76  O.  S.  619;  for  decision  of  the -com- 
mon pleas  court,  see  Baynoldt  T.  Cleveland, 
13  O.  D.  (N.P.)  126]. 

It  has  been  said  that  if  a  municipal  cor- 
poration annexes  territory  and  thus  talces 
into  the  limits  of  the  municipal  corporation 
county  roads  which  thereby  become  city 
streeto,  the  municipal  corporation  thereby 
acquires  the  fee  therein:  Rapid  Tranait  Co. 
V.  Jtoifway,  7  O.  C.  C.  (N.8.)  199,  18  O. 
C.  D.  86. 

On  the  other  hand,  it  is  said  that  a  munic- 
ipal corporation  has  full  control  of  the  use 
and  occupation  of  the  streets;  but  the  abut- 
ting property  owners  are  vested  with  the 
fee  of  the  land  extending  from  the  center 
of  the  earth,  upward  between  the  lines  of 
their  lots  produced  to  the  center  of  the 
street:  Benry  t.  Cincinnati,  1  0.  C.  C.  (N.8.) 
289,  16  O.  C.  D.  178. 

In  Manufacturing  Co.  v.  Beatty,  66  0.  S. 
264,  IV  Longedorfs  Notes,  886,  it  was  held 
that  where  a  street  or  e.\ley  is  vacated  by  a 
municipal  corporation,  the  vacated  portion 
reverts  to  the  abutting  lot  owners,  subject, 
however,  to  such  rights  as  other  property 
owners  on  the  street  or  all^  may  have 
therein,  as  a  necessary  means  of  access  to 
their  proper^. 

That  a  municipal  corporation  does  not  ac- 
quire a  fee  but  merely  an  easement  for  street 
purposes,  see  Newton  v.  Rail%oay,  116  Fed. 
781,  63  C.  C.  A  699,  14  O.  F.  D.  166. 

Under  a  statute  in  1872,  similar  to  G.  C., 
1 3714,  a  city  appropriated  land  for  park 
purpcwes.  It  was  held  th^  did  not  take  the 
fee,  and  upon  lease  of  such  land  for  wharf 
purposes  the  reversioners  are  entitled  to  ad- 
ditional compensation:  White  v.  Olevelamd, 
21  O.  D.  (N.P.)  311,  56  Bull.  181. 

The  term  "fee"  has  been  used  to  Indicate 
the  ownership  of  the  ground  itsell  as  dis- 
tinguished from  an  easement  therein:  Turw 
pike  Co.  V.  Ctncimiaff,  6  0.  N.  P.  283,  9  0. 
a  (N.P.)  269. 

Where  there  was  a  devise  of  a  certain  farm 
to  testator's  two  sons,  upon  condition  "that 
they  shall  not  be  allowed  to  sell  and  dis- 
pose of  said  farm  until  the  expiration  of 
ten  years  from  the  time  my  son  Charles, 
arrives  at  full  age,  except  to  one  another, 
nor  shall  they  mortgage  or  incumber  the 
same,"  was  held  to  give  the  devisees  a  vested 
estate  in  fee  simple.  The  restraint  attempted 
to  be  imposed  was  against  public  policy: 
Anderson  v.  Cary,  36  O.  S.  606,  III  Longe- 
dorfs Notes,  873. 
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IL   WORDS  WHICH  CREATE  FEE 
8TMFLE. 

A.  DcDk 

1.   At  Law, 
(a)    Vaturol  Pentm  m  Grantee. 

The  word  "heirs"  is  indiapenaable  to  the 
creation  by  deed  of  an  estate  tail  or  ia  fee 
simple;  though  it  is  otherwise  in  respect  to 
a  will:  Ford  v.  Johnton,  41  0.  S.  366,  IV 
Longsdorf's  Kotes,  65. 

A  deed  containing  apt  words  to  convey  an 
estate  in  fee,  must  be  held  to  have  that 
effect,  in  the  absence  of  other  words  showing 
clearly  and  unequivocally  a  different  inten- 
tion: Edwards  T.  McClurg,  39  O.  S.  41,  III 
Longsdorf's  Notes,  1006. 

A  deed  to  A  and  his  wife  jointly,  their 
heirs  and  asaigns,  and  to  the  survivor  of 
them,  his  or  her  separate  heirs  and  assigns, 
gives  the  survivor  the  raitire  estate  in  fee 
and  not  the  half  in  comiuon  with  the  de- 
ceased's heirs:  Lewis  T.  Baldwiti,  11  O.  352, 
I  LoDgadorrs  Notes,  666. 

Hie  words  "forever"  oi  "to  one  and  hia 
atsigna  forever"  add  no  force  to  a  grant 
of  an  estate  in  lands:  Wollam  v.  Van  Vleek, 
12  O.  C.  C.  (N.S.)  617,  20  O.  C.  D.  743. 

The  words  "right,  title,  claim,  interest,  or 
property"  in  a  conveyance  are  words  of  a 
most  comprehensive  meaning  and  will  in- 
clude l^al  and  equitable  interests  and  a 
naked  1^1  title:  Barton  T.  Morris,  16  O. 
408,  I  Longsdorfs  Notes,  717. 

A  deed  granting  a  life  estate  to  a  daughter 
of  a  grantor  and  her  husband  with  a  cove- 
nant that  the  premises  after  the  death  of 
the  life  tenants  "shall  Test  in  and  become 
the  legal  property  of  the  heirs"  of  the  grant- 
or's son,  in  the  absence  of  words  of  perpetu- 
ity is  a  eonv^ance  of  a  fee  simple  estate  in 
the  remainder  to  the  children  of  the  grantor; 
and  the  children  of  the  son  of  the  grantor; 
if  any  interest  in  the  property  was  conveyed 
to  them,  took  a  life  estate  only,  and  are  not 
entitled  to  an  injunction  against  operations 
under  an  oil  lease  executed  by  the  daughter 
of  the  grantor  and  her  husband:  WoUatn 
r.  Van  Vleek,  12  0.  C.  C.  617.  20  O. 

C.  D.  743. 


(h)    Corporation  Aggregate  aa  Orantee. 

The  word  successors  or  other  words  of 
perpetuity  in  a  grant  to  a  corporation  ag- 
gr^te  are  not  necessary  to  a  perpetuity  of 
right,  or  a  fee  simple:  Railway  t.  Bosworth, 
46  O.  S.  81,  IV  Longsdorf's  Notes.  313  [af- 1 


firming  Boeworth  T.  Boilwoy.  1  O.  O.  0.  69, 
1  O.  C.  D.  42]. 


(c)  Words  of  Perpetuity  not  in  Oranting 

Clause. 

A  conveyance  to  J  "and  bis  children  after 
him"  with  habendum  to  J  "and  his  heirs 
forever"  is  a  conveyance  to  J  in  fee  simple, 
the  granting  clause  and  the  habetidum  not 
being  irreconcilably  repugnant:  Martin  v. 
Jones,  62  0.  S.  519,  TV  Ix)ngBdorf's  Notes, 
840. 

It  was  questioned  but  not  decided  whether 
words  of  perpetuity  in  the  warrant  clauses, 
but  not  in  the  granting  clause,  will  ex- 
tend the  latter  to  a  fee:  Williams  T.  Presby- 
terian Booiety,  1  0.  S.  478,  I  Longsdorfa 
Notes,  999. 

Words  of  perpetuity  are  necessary  to  a 
fee.  Thus,  a  deed  to  "said  C  and  his  lawful 
issue"  habendum  "to  the  only  proper  use 
of  said  C  and  his  lawful  issue  forever."  It 
was  held  tiiat  C  took  a  life  estate,  and  the 
estate  then  reverted  to  the  grantor:  Ford  v. 
Johnson,  41  0.  S.  366,  IV  Longsdorfs  Notes, 
65. 

Though  words  of  perpetuify  are  necessary 
to  conv^  a  fee,  yet  if  the  language,  recitals, 
and  condition  of  a  mortgage  show  an  inten- 
tion to  pledge  the  entire  estate  of  the  mort- 
gagor, and  the  instrument  can  not  be  other- 
wise carried  into  effect,  a  fee  will  pass  with- 
out fdrmal  words  of  perpetuity:  Brown 
Bank,  44  O.  S.  269.  IV  Longsdorfs  Notes, 
209. 

A  deed  upon  an  adequate  valuable  con- 
sideration to  grantee,  "to  her  and  her  chil- 
dren  uid  assigns  forever,"  with  warranty 
"to  her  and  her  children,  heirs  and  assigns," 
conveys  an  estate  in  common  in  fee  simple 
to  grantee  and  her  children  living  at  the 
time  of  the  conveyance:  Sheets  v.  Mouat,  5 
0.  N.  P.  (N.&.)  22,  18  O.  D.  (N.P.)  121. 

(d)  Statement  of  Purpose  of  Oonveyanae. 

Where  a  church  purchased  land  by  a  war- 
ranty deed  which  conveys  to  it  "for  the  use 
of  said  society"  its  title  is  a  fee  simple  and 
it  can  be  aut^rised  to  sell  the  land:  Hedges 
V.  Taylor,  33  BuU.  6. 

A  deed  containing  recitals  of  a  purpose 
for  which  it  is  made,  but  without  special 
purpose  or  words  of  condition  or  tnut  in 
either  the  granting  or  habendum  clauses,  and 
no  words  of  re-entry  or  forfeiture,  conveys 
a  title  in  fee  simple:  Gamble  v.  M.  E.  Church, 
11  O.  D.  (N.P.)  815  [afBrmed,  Church  v. 
Gamble,  4  0.  C.  C.  (N.S.)  45.  16  0.  C.  D. 
295,  and  affirmed,  without  opinion,  C)wr6h 
V.  OambU,  74  O.  8.  433]. 
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(e)    Words  Cuttmg  Doum  Fee. 

Operative  words  of  conveyance  are  required 
either  to  engraft  a  reservation  of  a  fee  in 
reversion  upon  a  grant  of  a  fee  aimple,  or 
to  convey  a  r«nainder  in  fee,  in  Budi  wise 
as  to  rednee  a  fee  limple  granted  to  an  es- 
tate for  life  or  anything  less  than  a  fee 
simple:  Lee  v.  Boott,  5  O.  C.  C.  <N.S.)  369, 
16  O.  0.  D.  789. 

Where  by  deed  an  estate  in  fee  simple  is 
granted,  the  same  can  not  be  reduced  to  a 
life  estate  by  another  instrument  executed 
concurrently  with  such  deed,  purporting  to 
reserve  a  fee  to  the  grantor  in  the  deed  or 
to  convey  a  fee  to  another  to  vest  upon  the 
death  of  the  grantor  in  the  deed,  unless  euch 
other  instrument  shall  contain  appropriate 
operative  words  of  conveyance  of  such  re- 
mainder or  reversion:  Lee  v.  Bcott,  5  O. 
a  C  (N.SO  369,  16  O.  G.  D.  799. 

2.   In  Equity. 

A  deed  to  persons  and  their  successors  as 
trustees  of  an  unincorporated  society  con- 
yeyed  tmly  a  life  atate  until  the  statute  in- 
vested the  trusten  with  a  larger  estate,  and 
such  statute  may  constitutionally  be  retro- 
active: Morgan  v.  Leelie^  W.  144,  I  Xjongs- 
dorf's  Notes,  14. 

A  conveyance  to  trustees  and  their  suc- 
cessors is  said  to  be  void  aa  to  the  successors 
and  to  pass  a  life  estate  to  the  trustees: 
JfOea  T.  FiaKer,  10  O.  1, 1  Longsdorf s  Notes, 
481. 

A  grant  to  trustees  without  words  of  per- 
petuity, but  on  trusts  of  perpetual  dura- 
tion, will  probably  convey  a  fee:  WilUama 
V.  Society,  1  O.  8.  478,  I  Longsdorf's  Notes, 
999  [doubting  Milea  v.  Fisher,  10  O.  1,  I 
Longsdorf's  Notes,  481]. 

Wherever  the  legal  title  goes  on  the  trus- 
tee's death,  it  remains  charged  with  the 
trust.  If  a  grant  is  with  general  warranty 
with  words  of  perpetuity,  estoppel  will  give 
a  perpetual  estate  to  the  cestui  que  trust: 
WiUiatna  v.  Sooiety,  1  0.  S.  478,  I  Longs- 
dorf s  Notes,  009. 

A  trust  deed  to  use  of  cestui  que  trust  for 
life,  with  power  of  appointment  by  deed 
or  will,  and  in  default  of  appointment  to 
use  of  his  heirs  forever,  the  net  income  in 
all  events  to  go  to  cestui  que  trust,  with 
power  to  collect  and  without  any  discretion- 
ary control  in  the  trustee,  conveys  to  the 
eeatui  que  trust  an  equitable  estate  which, 
under  the  rule  in  Shelley's  case,  is  an  equi- 
table fee  subject  to  power  of  appointment, 
whk^  is  practically  merged  in  the  power  of 
alienation:  Batee  T.  Coal  Oo.,  4  O.  N.  P.  (N. 
S.)  265,  16  O.  D.  {N.F.)  633,  I  Hosea  225 
[affirmed,  without  opinion,  Coal  Oo.  v.  Batee, 
74  O.  S.  517]. 


A  trust  deed  in  the  nature  of  a  testamen- 
tary disposition  is  to  be  construed  like  a 
will  according  to  intention.  M,  in  order  to 
provide  for  his  son  S,  and  for  the  six  minor 
children  of  S,  conveyed  land  to  G  in  trust, 
to  pay  the  rents  to  S,  and  to  convey  one 
sixth  to  each  child  on  coming  of  age,  and 
if  any  one  died,  his  share  to  vest  in  the 
"other  heirs"  of  8.  S  married  again  and 
had  four  more  children.  It  was  held  that 
"other  heirs"  means  other  children,  and  on 
death  of  one  of  the  six  the  conveyance  by 
the  trxistee  is  to  be  to  the  others,  including 
the  last  four,  and  children  of  a  deceased 
child  take  the  parent's  share;  HoagUmd  T. 
Marak,  4  O.  C.  0.  31.  2  O.  a  D.  402. 

By  a  well  established  gmerid  rule,  the  use 
of  the  word  "heirs"  or  other  appropriate 
words  of  perpetuity  in  a  mortgage  or  other 
deed  of  eonveyanee  of  lands,  is  essential  to 
pass  a  fee  simple  estate;  hut  thto  is  not  an 
inflexible  rule  admitting  of  no  exceptions  or 
qualifications:  Brown  t.  Bank,  44  O.  S.  260, 
rV  Longsdorf's  Notes,  209. 

Where  the  language  employed  in,  and  the 
recitals  and  conditions  of  a  mortgage  plainly 
evidence  an  intention  to  pass  the  entire 
estate  of  the  mortgagor  as  security  for  the 
mortgage  debt,  and  the  express  provisions 
of  the  instrument  can  not  otherwise  be  car- 
ried into  effect,  it  will  be  construed  to  pass 
such  estate,  although  the  word  "heirs"  or 
other  formal  word  of  perpetuity  is  not  on- 
ployed:  Broum  V.  Bank,  44  O.  S.  260,  IV 
Longsdorf's  Notes,  209. 

Where  a  mortgage  on  Ohio  lands  was  made 
in  Indiana,  where  the  words  "mortgage  and 
warrants"  will  pass  a  fee  without  words  of 
succession  or  perpetuity,  and  provided  that 
on  default  the  notes  are  to  be  collected  by 
foreclosure,  such  mortgage  will  authorize  a 
sale  in  fee  on  foreclosure  here:  Brown  v. 
Bank,  44  0.  S.  269,  IV  Longsdorf's  Notes, 
209. 

Where  a  husband  mortgaged  land,  part 
of  which  was  his  wife's  by  apt  words  of  per- 
petuity, and  she  joined  by  a  separate  clause 
in  which  she  "forever  quitclaim  unto  the 
said  grantee  all  my  right  by  way  of  dower 
or  otherwise,"  she  thereby  conveys  a  fee: 
Stem  V.  Pratt,  24  Bull.  346. 

A  mortgage  without  the  word  "heirs"  was 
made  to  an  administrator,  "his  successors 
and  assigns  forever,"  and  was  in  renewal  of 
a  former  mortgage  in  fee  and  conv^ed  all 
the  right,  title  and  interest  of  the  mort> 
gagor.  It  was  held  that  it  ocmv^ed  a  fee, 
and  not  merely  a  life  estate:  Bttmhaeh  t. 
Foa,  16  O.  0.  C  427,  8  O.  C.  D.  625. 

The  word  "heirs"  is  necessary  to  convey  a 
fee  except  in  Mmveyances  in  trust.  A  deed 
to  A  and  B,  executors  of  C,  their  sneeessors 
and  assigns  forever,  the  word  **h^ri^  no- 
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where  ocourring',  conveys  only  a  life  estate; 
and  this  is  not  a  deed  in  truBt,  for  the  gran- 
tors are  not  affected  by  the  trust  relation 
of  the  grantees  to  others:  Stephenson  t. 
Bedam,  12  O.  C.  C.  408.  6  0.  a  D.  609. 

B.  Will. 
1.  At  Law. 
(a)   At  Common  Law. 

WoriM  of  perpetuity  snoh  as  "heirs,"  are 
not  neoeesary  to  carry  a  fee  by  will  inde* 
paidut  of  the  statute  to  that  effect.  Anj 
voida  vhich  showed  testator's  intention  to 
pass  a  fee,  nidi  as,  "I  ^ve  my  land,"  were 
sufficient:  fl^itft  T.  Berry,  8  O.  365,  I  Longs- 
dorfs  Notes,  440;  Thompson  v.  Hoop,  6  0. 
8.  480,  n  Linigsdorfa  Notes,  251;  Kites  t. 
Oroy,  12  O.  8.  320,  II  Longsdorf's  Notes, 
666;  Piatt  T.  Sinton,  37  O.  S.  353,  UI  Longs- 
dorfs  Notes,  018. 

A  devise  of  all  one's  property,  of  every  de- 
scription, whether  real,  personal,  or  mixed, 
after  paying  all  just  debts,  is  a  devise  of 
the  fee,  without  the  aid  of  a  statute  de- 
claring such  to  be  the  effect  of  the  devise: 
Piatt  V.  Sinton,  37  O.  &  863,  III  Longs- 
dorf's Notes,  018. 

A  devise  in  remainder  of  the  entire  bene- 
ficial interest  carries  a  fee,  and  a  devise  in 
fee  is  not  to  be  fettered  with  a  trust  unless 
such  intention  is  plainly  shown:  FUckinger 
V.  Sawn,  40  O.  8.  601,  IV  Longsdorfi  Notes, 
43. 

A  devise  to  the  wife  and  the  heirs  of  her 
body,  to  be  divided  equally  between  them, 
where  the  only  child  died  before  tlie  testator, 
and  the  wife  never  had  cliildren  thereafter, 
gives  her  a  fee  simple  and  not  a  fee  tail  or 
Ufe  estate  and  remainder.  Heirs  here, 
means  children,  and  she  and  they  talce  as  a 
class,  and  as  she  is  the  only  one  of  the  class 
she  takes  in  fee  simple:  Moore  v.  Lewis,  4 
O.  C.  C.  284,  2  O.  C.  D.  S48  [affirmed,  with- 
out opinion,  Lewis  T.  ifoore,  61  0.  8.  676, 
31  Bull.  80]. 

A  devise  to  A  as  hereafter  pointed  out 
with  a  clause  "if  A  shall  have  an  heir  of  -his 
own  body  then  all  the  title  and  interest  in 
said  real  estate  with  power  to  convey  shall 
vest  in  him,"  gives  A  a  fee  simple  on  the 
birth  of  issue;  h^r  here  means  issue,  and 
the  last  word  "him,"  refecs  to  A  and  not  to 
the  issue,  ^nc^  A'a  grantees  ht^d  as 
against  A's  heir:  Moore  T.  Feig,  17  O.  C.  O. 
27,  0  O.  a  D.  660. 

A  hftTing  nine  children  devised  all  ber 
pn^ierfy  to  (me  son,  who  was  to  stqiport 
three  sidcly  daughters  as  long  as  they  lived 
dngle  and  on  the  farm,  and  at  their  death  or 
maniage  the  pnqwrly  wm  to  be  divided 
mxn^g  nil  the  then  living  ehildren  "or  their 


l^al  representatives."  It  was  held  that  the 
last  words  are  words  of  limitation  equivalent 
to  heirs.  That  a  remainder  vested  in  the 
children  at  tiie  death  of  M,  and  that  a  mort- 
gagee of  one  child  who  died  with  issue,  which 
survived  the  last  of  the  three  daughters, 
thereby  took  a  fee  in  his  one-ninth:  BiU  T. 
Everson,  2  O.  N.  P.  42,  3  O.  D.  (N.P.)  133. 

That  the  gift  is  immediate  is  sufficient  to 
show  an  intention  not  to  use  the  words 
"l^al  representatives"  as  words  of  limita- 
tion, but  not  if  the  gift  is  to  take  ^ect 
after  a  life  estate:  Hill  t.  Bverson,  2  O.  N. 
P.  42,  3  O.  D.  (N.P.)  133. 

A  devise  of  fifty  acres  of  land  to  the  te»> 
tatot's  widow  to  have  and  to  hold  for  her 
braiefit  and  support,  gives  the  widow  a  fte: 
Chase  t.  Isherwood,  1  O.  N.  P.  31,  S  0.  D. 
(N.P.)  1  [affirmed  Isherwood  v.  JsAertoood, 
16  O.  C.  C.  279,  8  O.  C.  D.  409;  which  was 
affirmed,  without  opinion,  Isherwood  v.  Isher- 
wood, 67  O.  8.  660,  38  Bull.  280]. 

A  devise  to  testator's  wife  of  "all  the 
proceeds  of  his  real  estate,"  not  the  real 
estate  itself,  but  the  proceeds  thereof,  is 
equivalent  to  a  devise  of  the  corpus  of  the 
real  estate  itself:  Isherwood  v.  Isherwood, 
16  O.  C.  C.  279,  8  0.  C.  B.  400  [affirmed, 
without  opinion,  Isherwood  v.  Isherwood,  67 
O.  8.  660,  88  Bull.  280]. 

A  devise  to  a  daughter  of  a  farm  of  208 
acres  "and  also"  a  tract  of  83  acres  for  Ufe 
means  a  life  estate  in  the  former  as  well  as 
in  the  latter  tract.  The  words  "and  also" 
couple  the  two  as  one  devise,  equivalent  to 
"in  like  manner":  Tfohle  t.  Ayers,  61  O.  8. 
491,  IV  Longsdorrs  Notes,  815. 

Devise  of  all  property,  real  and  personal, 
"to  the  use  of  my  widow  so  long  as  she  shfdl 
remain  unmarried  and  my  widow,  but  upon 
her  remarriage  the  residue  or  part  then  on 
hand  after  allowing  her  dower  I  give  to 
the  following  persons,"  gives  the  widow  not  a 
fee,  but  a  life  estate  defeasible  by  marriage, 
there  is  no  intestacy  on  her  death  unmarried. 
She  is  entitled  to  possession  without  giving 
bond:  Davis  v.  Ooffman,  39  Bull.  307  [with- 
out opinion  in  the  supreme  court]. 

Where  a  will  gives  to  children  real  estate 
in  equal  shares  subject  to  widow's  dower, 
each  takes  the  fee,  and  in  case  of  death  of 
one,  leaving  no  children,  the  husband  takes 
her  share  for  life,  remainder  to  her  brother 
and  ^stor,  subject  to  testator's  widow's  life 
estate  she  still  surviving:  Doppler  v.  Clou- 
wMter,  20  0.  C.  C.  701,  11  O.  C.  D.  374. 

Proper^  bequeathed  direct  to  derisees,  but 
possesdoB  and  control  for  a  term  of  years 
in  executor  for  benefit  of  devisees,  devises 
an  immediate  vested  interest*  lee  iSwersr  T> 
Trustees,  6  O.  C.  0.  {N.S.)  180,  17  0.  a  D. 
144. 
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The  bequeBt  by  John  Randolph,  of  Vir- 
ginia, for  the  purchase  of  lands  in  a  free 
state,  upon  which  hie  emancipated  slaves 
were  to  be  settled,  was  an  absolute  devise, 
and  is  capable  of  enforcement  by  a  suit  in 
equity,  unless  the  right  so  to  do  has  been 
lost  through  laches  or  the  running  of  the 
statute  of  limitations:  Moton  v.  Dewell,  13 
O.  C.  C.  (N.S.)  81,  22  0.  C.  D.  31. 

A  devise  or  bequest  of  the  "issues  and 
profits"  or  "use  and  benefit"  of  a  body  of 
real  estate  or  of  a  sum  of  money  without  a 
devise  or  bequest  over,  conveys  an  absolute 
interest  in  the  corpug  of  the  gift:  Qillis  t. 
Long,  8  O.  N.  P.  (N.S.)  1,  19  O,  D.  (N.P.) 
263. 

(b)    Under  Modem  Statute. 

Q.  C,  I  10680,  is  by  its  terms  a  rule  of 
eonstruotion  only,  not  of  property,  to  be 
employed  when  it  aids  in  the  ascertain- 
ment of  the  intention  of  the  testator,  and  to 
be  disr^arded  when  its  observance  is  plainly 
subversive  thereof;  Oillis  v.  Long,  8  O.  N. 
P.  (N.S.)  1,  19  0.  D.  (N.P.)  253. 

Words  of  perpetuity  were  never  necessary 
in  Ohio  in  a  will  to  carry  a  fee,  and  now  Q. 
C,  S  10680,  goes  further  and  passes  a  fee 
unless  restrictive  language  ^pressly  denies 
it:  Patteraon  v.  Earhart,  8  O.  D.  {N.P.) 
16,  29  Bull.  313. 

No  words  of  perpetuity  are  essential  in 
a  will  to  paes  an  estate  of  inheritance;  there* 
fore,  if  the  language  used,  as  descriptive  of 
the  estate,  is  general,  and  sufficient  to  com- 
prehend the  property,  without  any  words  of 
limitation  or  provision  in  the  will  qualifying 
the  interest  devised,  a  fee  in  the  land  will 
pass:  Thompson  v.  Hoop,  6  0.  S.  480,  II 
liongsdorf's  Notes,  2f>I. 

A  devise  "to  my  wife,  Mary  Ellison," 
which,  at  common  law,  imported  a  mere  life 
estate,  would,  by  G.  C,  §  10580,  pass  a 
fee,  unless  the  contrary  intention  appeared 
in  the  will:  Stableton  v.  Ellison,  21  O.  S. 
627,  in  Longfldorfs  Notes,  42. 

Where  a  devise  was  to  A,  provided  he 
would  take  upon  himself  the  care  and  sup- 
port of  B,  which  A  did,  it  was  held  that  a 
transfer  of  the  estate  by  A  to  C  was  good, 
and  that  C  held  it  absolutely,  and  could  not 
be  charged  with  the  support  of  B:  Huey  v. 
Thomas,  23  O.  8.  645,  III  Longsdorf's  Notes, 
164. 

A  devise  of  land  to  the  testator's  daughter 
providing  that,  in  the  event  of  her  death, 
"leaving  Ho  I^al  heirs,"  the  property  ao 
willed  "is  to  descend  to  her  brothers  and 
sisterB,"  paases  to  the  daughter  the  entire 
estate  in  the  lands  devised:  Darlington  V. 
Compton,  SO  O.  C.  C.  242,  II  O.  0.  D.  97. 

Where,  ia  a  will,  there  is  a  devise  to  a 
son,  and  if  he  dies  without  lineal  desoend- 


anta,  living  at  the  time  of  his  decease  then ' 
over,  these  words  are  not  by  themselves, 
without  assistance  from  other  parts  of  the 
will,  sufficient  to  create  an  estate  by  im- 
plication in  the  lineal  descendants,  but  the 
son  takes  a  fee  defeasible  upon  his  death 
without  lineal  descendants  living  at  the  time 
of  his  decease,  and  in  the  event  of  lineal 
descendanfas  living  at  the  time  of  the  son's 
decease,  his  fee  becomes  absolute  and  such 
descendants  have  no  interest  under  the  will 
as  against  his  grantee:  Anderson  v.  Realty 
Oo.,  79  O.  S.  23,  IV  Longsdorf  8  Notes,  1043 
[affirming  Anderson  T.  Really  Co.,  9  O.  0.  C. 
(N.S.)  473,  10  O.  C.  D.  267;  and  affirmed  on 
question  of  juriadietion,  in  Anderwm  T. 
Realty  Co.,  222  U.  B.  I«4]. 

The  term  "childrei^  is  usually  a  word  <rf 
purchase  and  not  of  limitation.  But  when 
used  as  synonymous  with  heirs,  It  is  a  word 
of  limitation:  Moreshand  T.  Rod«igky,  5  O. 
N.  P.  256,  7  0.  D.  (N.P.)  225. 

G.  C,  S  10580,  proceeds  up<m  the  tieory 
that  the  testator  is  presumed  to  have  in- 
tended to  complete  the  testamentary  under- 
taking upon  which  he  entered.  When  that 
presumption  is  plainly  inapplicable,  this  stat- 
ute does  not  govern.  So  it  can  not  avail  to 
compel  the  courts  to  correct  a  false  descrip* 
tion  of  land:  CHllis  v.  Long,  8  O.  N.  P.  (N. 
S.)  1,  19  O.  D.  (N.P.)  253. 

A  devise  in  absolute  terms  to  A,  and  in  a 
later  clause  of  the  will  a  limitation  over  in 
case  of  A's  death  without  issue,  is  not  a  life 
estate  and  remainder,  but  a  fee  and  an  ex- 
ecutory devise  and  the  first  devisee  may  have 
partition:  Patterson  v.  Earhart,  6  O.  D. 
(N.P.)   16,  29  Bull.  313. 

A  provision  that  specific  real  property  be 
sold,  and  the  proceeds  divided  equally  be- 
tween testator's  brothers  and  sisters  and 
their  heirs,  "the  children  of  any  that  may 
be  dead  to  have  the  shares  of  their  deceased 
parents,"  was  held  to  mean  that  the  proceeds 
of  the  sale  should  be  divided  equally  between 
the  brothers  and  sisters  living  and  the  issue 
of  those  dead.  Heirs  was  not  used  in  a 
technical  sense:  Richey  v.  Johnson,  30  O.  S. 
288,  III  Longsdorf's  Notes,  630. 

Where  a  testator  made  a  devise  to  bis  son, 
John,  "through  his  natural  life  and  then  to 
his  heirs,"  and  in  another  part  of  the  will 
used  the  word  "heirs"  in  the  sense  of  "chil- 
dren," it  was  held  that  the  son  took  a  life 
estate  only,  with  ronainder  to  his  children 
or  issue,  and  not  to  his  heirs  genwally, 
and  that  upon  his  death,  without  issue,  the 
devise  in  remainder  failed,  and  the  estate 
reverted  to  the  heirs  of  the  testator:  ButmeU 
V.  Evana,  26  O.  S.  409,  HI  LongadorPs  Notet, 
316. 

If  the  language  of  a  will,  in  a  residuary 
clause,  will  admit  of  a  limited  application. 
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as  well  aa  one  of  a  more  general  character, 
it  will  be  given  tbat  construction  which  is 
most  favorable  to  the  heir  at  law:  Bane  v. 
Wick,  10  0.  328,  I  LongBdorf'a  Notes,  879; 
see  also  Smith  v.  Berry,  8  0.  365,  I  Longs- 
dorfa  Notes,  440;  and  Rei/notds  v.  Shirley, 
7  O.  (pt.  2)  39,  I  Longsdorfa  Notes,  385. 

A  devise  to  A,  coupled  with  a  bequest  to 
B,  of  a  earn  of  money,  to  be  invested  in  land 
by  A  for  B's  benefit,  upon  B's  attaining  a 
certain  age,  many  years  dapsing  between  the 
time  of  tbe  devise  and  the  date  it  was  to 
be  executed,  confers  a  title  in  fee  to  A,  and 
reposes  in  him  a  special  trust  the  abuse 
of  which  will  not  a£Fect  the  title  of  his  ven- 
deea:  Coonrod  v.  Coonrod,  6  O.  114, 1  Longs- 
dorf  8  Notes,  326. 

A  devise  to  a  ehUd  or  ehildrai,  Imt  if  they 
die  before  twen^-tme  or  without  issue,  then 
oiver  to  tiie  widow,  is  to  be  crastroed  as  if 
"or**  was  "and,"  and  the  estate  does  not  go 
over  unless-  both  ■  contii^enciea  happen: 
Ward  V.  BarrotPs,  2  0,  S.  241,  I  Longsdorf's 
Notes,  1046. 

A  testator  devised  his  real  estate  to  his 
wife  and  daughter,  and  directed  that  on  tbe 
death  of  either,  the  survivor  should  have  the 
whole  estate,  and  that  if  both  should  die 
without  issue,  it  should  be  given  to  his  wife's 
brother.  The  widow  of  the  testator  died, 
leaving  issue  by  a  second  marriage.  After- 
ward the  daughter  died  without  issue,  leav. 
ing  the  issue  of  such  second  marriage  of  the 
widow,  and  her  brother  named  in  the  will, 
surviving  her.  It  was  held  that  the  surviv- 
ing issue  of  the  wife  of  the  testator  is  en- 
titled to  the  estate  under  the  will  to  the 
exclusion  of  the  brothers  and  sisters  of  the 
testator  as  his  heirs  at  law  and  his  wife's 
brother  named  in  the  will:  Show  v.  Hoard, 
18  O.  S.  227,  n  LongsdorPs  Notes,  884. 

A  devised  to  his  daughter,  6,  certain  real 
estate  for  her  life,  remainder  to  her  children, 
and  remainder  over  to  her  brothers  and 
sisters  in  the  event  she  should  die  without 
issue  surviving  her,  with  like  remainder  over 
if  she  should  die  leaving  issue,  and  such  is- 
sue should  die  under  thd  age  of  twenty-one 
years  without  issue.  B  still  survives  at  the 
age  of  sixty,  and  has  children  living,  each 
of  whom  is  over  twenty-one  years  of  age, 
but  none  of  them  has  issue.  It  was  held  that 
the  effect  of  tbe  devise  over  to  the  brothers 
and  sisters  of  B  in  the  event  of  her  death 
without  surviving  issue,  wu  to  make  tiie 
devise  to  the  children  of  B  contingent  upon 
her  death  leaving  issue  surviving  her,  and 
a  deed  of  conveyance  tiy  B,  and  her  children 
would  not  pass  an  aiiBolute  estate  in  fee 
simple  to  the  grantee:  Batn  v.  Ztntmeisfer, 
26  O.  S.  461,  III  Ixmgsdorfs  Notes,  S20. 

A  bequest  in  tnut  for  daughters  to  be  "set 
off"  to  them  on  arrival  at  age,  but  still  to 


be  held  in  trust  after  coming  of  age,  and 
said  partition,  the  rents  and  profits  only  to 
be  paid  to  them  during  life  with  the  fee 
simple  to  their  "heirs,"  gives  them  a  life 
estate  only:  Kierated  v.  ^TmitA,  8  O.  N.  P. 
378,  10  O.  D.  (N.P.)  279. 

6.  C,  S  10580,  does  not  require  each  item 
of  the  will  to  show  testator's  intention,  if 
the  intent  as  to  the  several  items  can  be 
derived  from  the  whole  will:  KienteA  v. 
Smith,  8  O.  N.  P.  378,  10  0.  D.  (N.P.)  270. 

Words  of  inheritance  are  not  necessary  to 
transmit  real  property  by  wUl  under  O.  C, 
S  10580.  Accordingly,  the  omission  of  words 
of  limitation  in  a  devise  of  land  will  not 
defeat  the  fee  therein  in  the  devisees  named: 
Halley  v.  Eengatler,  3  O.  C.  C.  (N.S,)  161, 
13  O.  C.  D.  604  [affirmed,  without  opinion, 
Hulley  V.  Bengttler,  70  O.  S.  462]. 

The  words,  in  a  will,  "out  of  which  I  di- 
rect that  no  debt,  legacy  or  other  charge 
herein  provided  for  shall  be  paid  or  taken" 
clearly  indicate  a  distinction  between  the 
devises;  and,  under  G.  C,  {  10580,  provid- 
ing  tbat  all  tbe  estate  which  testator  pos- 
sesses shall  pass  unless  it  clearly  appears 
that  he  intended  to  convey  a  less  e8t«t^  it 
can  not  be  said  that  testatrix  in  this  case 
clearly  intended  to  convey  less  than  a  fee 
simple:  Bilk  v.  Merry,  3  O.  C.  0.  (N.S.) 
91,  13  0.  C.  D.  218  [distinguishing  a^ofrle  v. 
Ayere,  61  O.  S.  401,  IV  Longsdorfs  Notes, 
815]. 

A  devise  "I  give  and  devise  to  my  be- 
loved husband  •  •  *  my  real  property," 
(describing  it)  "out  of  which  I  direct  that 
no  debt,  legacy  or  other  charge  herein  pro- 
vided for  shall  be  paid  or  taken  and  the 
rest  and  residue  of  my  real  property  to  have 
and  to  hold  during  the  term  of  his  natural 
life"  conveys  an  estate  in  fee  simple  in  the 
property  first  mentioned  and  a  life  estate  in 
the  balance:  Silk  v.  Merry,  3  O.  C.  C.  {N.S.) 
91,  13  0.  C.  D.  218  [distinguishing  Voble  v. 
Ayere,  81  O.  8.  491,  IV  Longsdorfs  Notes, 
815]. 

The  word  "and"  as  used  in  a  devise  above 
quoted,  is  not  necessarily  equivalent  to  "and 
also":  BUk  v.  Merry,  3  0.  O.  0.  (N.S.)  91, 
13  O.  C.  D.  218  [distinguishing  'Noble  v. 
Ayer»,  61  0.  8.  491,'  IV  Longsdorfs  Notes, 
815]. 

A  will  giving  testator's  children  land  in 
fee  simple,  coupled  with  a  provision  that  in 
case  of  death  without  issue  the  bequests 
should  pass  to  testator's  surviving  heirs  and 
1^  other  provisions  imposing  upon  devisees 
the  burden  of  making  large  payments  of 
money  to  his  executors,  to  be  used  in  the 
payment  of  legacies  to  other  children,  and 
for  the  payment  of  the  debts  of  the  testator, 
will  not  be  considered  as  indicating  an  in- 
tention of  the  testator  to  give  a  fee  simple 
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title  to  the  laod  devlBed  nibject  only  to  the 
charges  imposed.  This  rule  only  appliea  to 
eases  where  the  devise  is  so  indeflaite  that 
the  intention  of  the  testator  can  not  easily 
be  ascertained,  and  not  where  the  estate  is 
appropriate  language  devised  in  fee 
simple,  with  the  further  provision  that  if 
he  shall  die  without  issue,  or  leaving  no 
issue,  that  it  shall  pass  to  other  persons: 
Walker  v.  Walker,  20  O.  C.  C.  409,  11  0.  C. 
D.  291. 

A  claiise  in  a  will  which  gives  the  wife, 
her  heirs  and  assigns  the  whole  estate,  the 
wife  to  use,  enjoy  and  dispose  of  the  prop- 
erty as  lAe  deemed  best,  the  remainder  at 
her  death  to  be  divided  between  the  children, 
gives  the  wife  only  a  life  estate  without 
testamentary  power  of  disposition:  Oreme  v. 
Qrtene,  38  BiUl.  205  [without  opinion  in  tiie 
mpreme  court]. 

Where  there  to  a  devise  in  fee  to  A,  but  if 
be  "die  without  heirs,"  or  "without  children" 
or  "without  issue,"  then  to  B  in  fee,  the 
words  "if  he  die  without  issue."  or  vnds  of 
similar  import,  are  to  be  interpreted  ac- 
cording to  their  popular  and  natural  mean- 
ing, and  as  ref^ring  to  tlie  time  of  the  death 
of  A  unless  the  contrary  intoition  is  plainly 
expressed  in  the  will,  or  is  necessary  to 
carry  out  its  undoubted  purposes,  and  if  A 
have  no  children  or  issue  living  at  the  time 
he  dies,  B  takes  under  such  devise:  Pariah 
T.  ferrM,  8  0.  S.  663,  II  Longsdorf's  Notes, 
268  [followed  and  approved,  'Nilet  v.  ffroy, 
12  O.  S.  320,  n  Longsdorf's  Kotes,  666]. 

A  bequest  of  testator's  whole  estate  to  his 
widow  with  power  to  sell  as  she  saw  fit,  but 
if  anything  remained  at  her  death,  it  should 
be  distributed  to  certain  other  persons,  gave 
to  the  widow  power  to  convey  the  fee  and 
the  deed,  good  as  against  the  widow  was 
good  against  the  second  devisees:  Widows' 
Home  V.  Lippardt,  70  O.  S.  261,  IV  Longs- 
dorf's Notes,  973. 

A  devise  of  all  property  to  wife  withjfull 
power  of  disposition  but  a  remainder  over  of 
any  part  not  consumed  by  her,  gives  her  a 
life  estate  only:  Johnson  T.  Johnton,  fil  0. 
S.  446,  IV  Longsdorf's  Notes,  650. 

A  devise  to  two  children  with  provision 
that  in  case  either  die  without  heirs  capable 
of  inheriting,  its  share  should  go  to  the  sur- 
vivor, vests  an  estate  in  fee  in  each  contin- 
gmt  upon  death  without  children.  And  if 
one  child  does  so  die  without  children,  the 
husband  of  that  child  will  not  take  in  pref- 
crence  to  the  surviving  child:  Durfee  t.  Mao- 
Ned,  68  O.  S.  238,  IV  Longsdorfs  Notes, 
738. 

Where  C  devised  land  to  his  wife  for  life, 
and  provided  that  "if  my  wife  die  before 
all  my  children  become  of  lawful  age,  then 
all  tiie  children  that  have  not  left  home  be- 


fore they  were  of  lawful  age,  and  have  nib* 
mitted  themselves  to  the  emtrol  and  direc- 
tion of  their  mother,  shall  be  entitled  to  an 
equal  portion  of  said  estate  when  the  youngest 

child  becomes  of  lawful  age,"  it  was  held 
that  tiie  children  took  a  remainder  in  fee 
contingent  upon  the  widow  dying  before  the 
youngest  child  became  of  age,  and  that  the 
widow,  having  survived  the  coming  of  age 
of  the  youngest  child,  the  children  of  tes- 
tator took  a  fee  in  the  land  as  heirs,  and 
not  as  devisees:  Ohambert  v.  Foreyth^f,  1  O. 
C.  C.  282,  1  O.  O.  D.  156. 

A  devise  of  lands  to  A  for  and  during  the 
term  of  his  natural  life,  "with  a  gift  over 
upon  bis  dying  under  twenty-one,"  will  not 
be  construed  by  implication  as  a  fee  simple 
in  A":  HuUe  v.  Bulee,  I  0.  C.  C.  362,  1  O. 
C.  D.  202. 

A  testator,  by  his  will  provided  for  the  dis- 
position of  the  rents  and  profits  of  his  es- 
tate "until  the  last  one.  of  my  aforesaid  chil- 
dren shall  have  deceased,  at  which  time  I 
give  and  bequeath  all  of  my  aforesaid  real 
estate  to  my  grandchildren,  to  be  equally 
divided  among  them  all,  share  and  share 
alike."  It  was  held  that  subject  to  the  es* 
tate  during  the  lives  of  the  children,  tha  re* 
mainder  became  vested  in  the  grandchildren 
at  the  death  of  the  testator,  subject  to  be 
opened  up  to  let  in  afterbom  grandchildren: 
Dennis  v.  Mullane,  1  O.  C.  C.  300,  1  O.  C.  D. 
223. 

Where  it  is  dearly  tiie  intention  of  the 
testator  to  limit  the  estate  given  to  his  wif^ 
in  certain  real  proper^,  to  a  life  estate,  and 
no  disposition  is  made  of  the  ranaiuder,  it 
passes,  under  the  statutes  of  descent  to  the 
heirs  at  law;  and,  though  reference  to  made 
to  the  residue  of  the  estate  that  m^ht  re- 
main after  payment  of  debts,  aa  if  be  con- 
templated a  disposition  of  it,  yet  the  wlude 
will  is  to  be  taken  together,  and  if  it  ap- 
pears tiiat  only  a  life  estate  to  devised,  and 
no  person  named  to  take  the  remainder,  it 
must  receive  such  construction:  Colston  t. 
Bishop,  1  0.  C.  C.  460,  1  O.  C.  D.  267. 

(c)    Words  Cutting  Down  Fee. 

An  estate  in  lands  created  by  will  or  deed 
which,  the  granting  clause,  would  be  an 
estate  in  fee  simple  may  be  limited  hy  the 
habendum  clause  to  an  estate  tail:  Dtwling 
V.  Hippel,  12  O.  C.  D.  754  [affirmed,  with- 
out opini(m,  Hippel  v.  DurUnst  60  O.  8. 
591]. 

If,  where  the  word  "heir"  is  used,  there 
be  superadded  words  of  limitation,  estab* 
lisbing  a  new  succession,  the  first  donee  or 
devisee  would  take  but  a  life  interest:  JCjer- 
ated  V.  8miih,  8  O.  N.  P.  378,  10  O.  D.  (N. 
P.)  279. 
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Under  a  will  devising  one-third  of  tea- 
tatot's  property  to  his  wif^  the  remaining 
twD-titi^  to  be  equally  apportioned  be- 
tween Lift  danghterSf  not  turned  over  to  them, 
but  iarested  for  their  boieflt,  the  annual  in- 
oome  to  be  anbjeet  to  their  control  and  each 
to  ban  full  power  to  deviae  her  portion,  with 
the  further  proviaion  that  if  either  child  die 
without  leaving  a  will,  her  portion  diall  be 
divided  among  her  surviving  children,  and 
if  none,  then  among  testatoPs  th«n  anrviv* 
ing  children,  createa  a  life  estate  in  the 
daughters  with  a  trust  to  protect  remain- 
ders: RoblriM  T.  Smith,  12  O.  D.  {N.P.) 
184. 

A  will  devidng  property  to  a  trustee  to 
be  bdd  in  trust  for  the  benefit  of  testator's 
two  daughters,  to  be  "set  olP*  to  them  or 
either  of  them  1^  the  trustees  on  their  ar- 
rival at  age,  but  to  be  still  held  in  taut  after 
their  arrival  at  age,  "and  aaid  partition  be- 
tween them,"  the  rents  and  proflta  only  to 
be  paid  them  or  either  of  them,  according;  to 
their  respective  shares,  during  their  livea, 
with  the  fee  simple  to  the  heirs  of  said 
daughters  "to  be  divided  equally  as  above," 
gives  to  the  daughter  a  life  estate  only  and 
not  a  fee  simple:  Kierated  v.  Bmith,  8  O,  N. 
P.  378,  10  0.  D.  {N,P.)  279. 

Where  a  will  provided  that  the  residue  of 
testator's  estate  should  be  held  in  trust  for 
his  daiigbters,  to  be  "set  off"  to  them  by 
trustees  on  their  arrival  at  age,  but  to  be 
still  held  in  trust  after  their  arrival  at  age, 
and  "partition"  between  them,  the  words 
"set  off"  and  "partition,"  as  against  the  pro- 
visions referred  to  in  a  preceding  paragraph, 
are  not  to  he  construed  to  mean  a  division 
of  a  fee  aimple  or  inheritable  eatate:  Kier- 
ated  T.  Smith,  8  O.  K.  P.  878,  10  O.  D. 
(NJ.)  279. 

The  words  "set  aO"  and  "partition"  when 
the  respective  devisees  arrive  at  age,  used  in 
a  will,  do  not  necessarily  mean  a  division  of 
the  fee  simple  or  inheritable  estate  between 
snob  devisees,  if  it  appears,  taking  the  whole 
will  together,  that  such  was  not  the  inten- 
tion of  the  testator:  Eierated  v.  Smith,  8 
O.  N.  P.  378,  10  0.  D.  (N.P.)  279. 

A  devise  to  a  wife  of  one-half  of  all  the 
testator's  real  estate,  is  a  devise  iji  fee;  but 
such  devise  is  controlled,  and  the  interest 
redneed  to  an  estate  determinable  when  the 
youngest  ehild  arrives  at  full  age,  if  the  will 
contains  a  subsequent  clause  providing  that 
at  that  time  the  proper^  shall  be  dlspoeed 
of  and  divided  equally  unong  the  children; 
Boue  T.  Fuller,  19  O.  51,  I  Longadorfs 
Notes,  800. 

(d)    Effect  of  Orant  of  Power. 

A  devise  to  A  for  life  with  power  to  be- 
queath the  land  to  whcnu  she  pleases  gives 


her  no  interest  chargeable  with  her  debts  be- 
yond her  life  estate,  and  her  devisee  takes 
free  of  her  debts:  Donley  v.  Shiekh,  14  0. 
359,  I  Longsdorf's  Notes,  676. 

A  devise  of  the  estate  to  the  wife  "al- 
lowing" her  to  diatribute  it  among  the  chil- 
dren is  irreconcilable  with  a  fee  and  ahe  takes 
only  a  life  eatate:  Stableton  t.  BltUon,  21 
0.  S.  627,  in  Longsdorf  B  Notes,  ^. 

Power  of  disposition  does  not  enlarge  an 
express  life  estate  into  a  fee.  A  will  giving 
all  the  property  to  A  for  life,  with  power  to 
dispose  of  the  same  as  she  deems  advisable, 
and  at  her  death  devising  all  property  to  6 
and  C  equally,  and  if  either  die  before  A  hie 
portion,  "that  is,  one-half  of  my  estate," 
shall  go  to  bis  children.  It  was  held  that 
the  power  of  disposition  did  not  enlarge  A's 
estate  to  a  fee  but  the  remainder  vested  im- 
mediately in  B  and  C  In  fee,  subject  to  the 
power  to  sell.  This  power  was  only  to  sell 
for  money  and  not  to  convey  on  mere  equit- 
able or  moral  considerations,  and  a  convey- 
ance on  such  considerations  was  wholly  void, 
though  on  the  face  of  the  deed  accompanied 
by  a  pecuniary  consideration.  The  power 
was  not  one  beneficial  to  A  but  executorial  in 
its  nature:  Belfferich  v.  Selfferich,  II  Deo. 
Rep.  234,  25  BuIL  313,  II  Dec.  Rep.  303, 
26  Bull.  S3. 

A  power  of  sale  does  not  enlarge  a  devise 
for  life  into  a  fee  unless  such  intention  ap- 
pears and  it  does  not  appear  if  the  power  is 
not  for  the  devisee's  beneflt,  but  for  rein- 
vestment,  and  is  to  he  exercised  in  conjunc- 
tion with  the  executors  and  not  by  the  de- 
vise alone:  Stoket  v.  Stakes,  9  Dec.  Rep. 
309,  12  Bull.  135. 

A  devise  <rf  all  pr<^»erfy  to  the  widow  for 
life  to  be  used  for  her  support,  and  that  of 
tiie  children,  is  not  made  a  fee  by  a  power 
to  dispose  "for  the  purpose  aforesaid  as  to 
her  shall  seem  just,"  and  her  conveyance  in 
fee  will  not  prevail  against  the  children's 
remainder:  Baahore  v.  Mackeneie,  8  O.  C.  0. 
679,  4  O.  C.  D.  887. 

"The  residue  I  give  to  my  wife  to  be  ex- 
pended for  her  aupport  and  to  be  disposed 
of  by  her  in  any  way  else  she  may  think 
proper,"  with  a  remainder  in  any  unexpended 
balance,  gives  her  not  a  life  estate,  but  an 
absolute  Utie  with  power  of  disposition: 
Clark  y.  Seminary,  3  O.  0.  C.  152,  2  O.  0. 
D.  87. 

A  devise  of  all  property  to  the  widow,  she 
not  to  divide  it  until  the  youngest  child  is 
twenty-five,  and  then  can  sell  a  designated 
piece  and  divide  the  proceeds  among  them 
equally  and  keep  the  rest  for  life,  or  if 
she  does  not  wish  to  divide,  can  keep  all  for 
life.  It  was  held  that  (1)  gives  her  the 
personalty  absolutely,  for  the  clauses  after 
the  first  only  limit  it  as  to  realfy;  (2)  she 
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is  entitled  to  the  income,  though  not  men- 
tioned, not  only  of  the  piece  she  could  sell, 
but  also  of  all  until  division:  Spreen  T. 
Bondman,  2  O.  C.  C.  441,  1  0.  C.  D.  677. 

A  devise  of  all  property  to  the  widow  "to 
be  solely  under  ber  care  in  trust  for  the 
benefit  of  her  and  the  children,  she  may  dis- 
tribute it  at  any  time  and  in  any  manner 
she  thinks  proper"  gives  her  the  use  of  it 
for  herself,  aut  she  is  responsible  for  the 
principal  to  the  children  and  equally,  and 
can  not  discriminate.  If  she  attempts  an 
unequal  distribution  a  child  need  not  await 
her  death,  but  may  compel  her  to  make  a 
statement  and  give  bond,  and  in  default  the 
court  may  appoint  a  trustee  and  may  also 
provide  for  a  return  from  a  child  receiving 
an  excess:  Oataidy  v.  Hynion,  44  O.  S.  630, 
IV  Longsdorf  s  Notes,  230. 

A  residuary  devise  to  the  widow  and  her 
oHsigns  in  general  terms  of  all  property  with 
full  power  to  dispose  of  the  same  as  she 
may  think  proper,  any  uneonsumed  part 
thereof  at  her  death  to  go  to  testator's 
brothers  and  sisters,  gives  her  only  a  life 
estate  with  power  of  disposition  for  support, 
remainder  in  the  uneonsumed  part.  The 
widow  is  a  quasi  trustee  of  the  uneonsumed 
part,  and  can  not  destroy  the  remainder  by 
giving  away  the  property.  And  a  third  per- 
son obtaining  the  property  by  gift,  fraud,  or 
collusion  holds  it  as  trustee  for  the  remain- 
der, and  is  liable  to  account  to  them:  John- 
ton  V.  Johnson,  61  O.  8.  446,  IV  Longsdorf  s 
Notes,  &&0. 

A  bequest  of  all  property  to  the  widow, 
to  be  held  by  her  for  life,  with  power  to  dis- 
pose of  it  in  any  way  she  deems  best  for 
herself  and  the  heirs,  and  after  her  death 
anything  left  is  to  be  divided  equally  among 
the  children,  does  not  give  her  a  fee  simple 
nor  an  absolute  right  in  the  personalty. 
Such  limited  power  of  dispositjon  does  not 
so  enlarge  the  life  estate  nor  authorize  her 
to  dispose  of  the  property  by  discriminating 
between  the  children  for  the  mere  purpose 
of  defeating  the  intended  equality:  Htuton  v. 
Craighead,  23  O.  8.  1S8,  III  Longsdorfs 
Notes,  120. 

Where  one  B  devised  all  his  property  to 
his  wife,  with  full  power  of  disposition,  and 
in  another  clause  makes  devises  in  remain- 
der, the  wife  takes  only  a  life  estate  and 
the  remainders  are  valid:  Baxter  v.  Bowyer, 
19  O.  8.  490,  II  Longsdorrs  Notes,  961. 

A  devise  to  a  wife  of  all  my  property  "to 
do  with  as  she  pleases  and  at  her  death  what 
remains  shall  go  to  my  niece,"  gives  the  wife 
a  fee  simple:  In  re  Will,  7  0.  N.  P.  574,  5 
0.  D.  {N.P.)  584. 

Under  a  devise  to  a  woman  of  all  prop- 
erty, real  and  personal,  with  power  to  use 
and  enjoy  and  sell  or  dispose  of  it,  but  if 


she  dies  before  her  husband,  then  the  prop- 
erty remaining  undisposed  of  shall  go  to 
named  persons,  it  was  held  that  on  the 
authority  of  Johnson  v.  Johnson,  51  O.  S. 
446,  IV  Longsdorfs  Notes,  550,  the  woman's 
husband  is  not  entitled  to  dower  therein: 
Enyart  v.  Keevcr,  32  Bull.  401  [without 
opinion  in  the  supreme  court] . 

When  a  life  estate  is  given  in  real  and 
personal  property,  and  then  the  words  "to 
dispose  of  as  she  sees  fit"  are  used,  the  life 
estate  is  enlarged  into  a  fee;  Leptey  t. 
Smith,  13  O.  0.  C.  180,  7  O.  0.  D.  264. 

If  ttiere  is  no  remainder  or  devise  over 
a  power  of  disposition  given  to  the  life  ten- 
ant converts  her  life  estate  into  a  fee  (see 
also  G.  C,  S  10580) :  Lepley  v.  Smith,  13  O. 
C.  C.  189,  7  0.  C.  D.  264. 

A  devise  to  the  executor  in  trust  of  the 
rents  and  profits  of  a  farm  to  go  to  A  for 
life,  and  the  farm  at  his  death  to  go  as  he 
should  appoint  by  will;  the  income  of  the 
rest  of  the  estate  to  go  to  A,  B  and  C,  but 
no  part  of  the  estate  to  go  under  any  con- 
tingency to  the  children  of  C.  A  having 
survived  all  the  others,  devised  the  estate 
to  his  heirs,  among  whom  was  a  daughter 
of  C.  It  was  held  that  A  did  not  take  a 
fee,  and  the  power  to  appoint  was  subject 
to  the  limitation  that  no  pari  should  be 
given  to  C*s  children:  Thurston  Y.  JSisssI,  18 
0.  a  a  293,  7  O.  O.  D.  236. 

Testator  devised  all  property  to  the  wife 
to  manage  during  life  at  discretion  with 
power  to  rent  or  lease  real  estate  and  apply 
the  proceeds  as  her  judgment  deems  proper 
and  with  power  at  her  death  to  devise  the 
same  as  she  deems  right,  reposing  confidence 
in  her  fidelity  towards  my  children,  and 
trusting  to  her  judgment  to  provide  for  them 
to  the  best  advantage.  The  widow  married 
again  and  bad  another  set  of  children  and 
devised  to  all  of  the  children  equally.  The 
second  set  claim  a  share  under  her  will. 
It  was  held  that  she  only  took  a  life  estate 
in  trust  for  herself  and  testator's  children, 
and  her  power  to  devise  was  limited  to  tes- 
tator's issue,  and  she  could  not  devise  to 
her  second  family:  Ruber  v.  Free,  12  O.  C. 
C.  333,  6  0.  C.  D.  537  [reversed,  without 
opinion,  Huber  v.  Free,  57  O.  S.  662]. 

A  bequest  "I  give  and  bequeath  to  my  be- 
loved husband  so  much  of  my  personal  prop- 
erty as  he  may  desire  to  use  absolutely  in 
addition  to  the  provision  made  for  him," 
etc.,  conveys  the  use  of  all  personal  property 
after  payment  of  debts,  costs,  expenses  and 
legacies,  i.  e.,  the  right  not  only  to  the  in- 
come but  so  much  of  the  principal  as  may 
be  necessary  for  reasonable  comfwt  and  sup- 
port: Silk  Y.  Uerry,  3  0.  G.  C.  (N.8.)  91, 
13  O.  C.  D.  218. 
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When  an  estate  is  devised  with  an  absolute 
power  of  disposal,  a  devise  over  of  what 
may  remain  is  void,  but  where  a  life  estate 
onl7  is  given  in  express  words  with  an  ex- 
press power  in  a  certain  event  or  for  a  cer- 
tain purpose  to  dispose  of  the  property,  the 
life  estate  is  not  by  such  power  enlarged  to 
a  fee  or  absolute  right,  and  the  devise  over 
is  good:  Widotos'  Borne  v.  Lippardt,  70  O. 
S.  261,  rV  Longsdorfs  Notes,  973. 

Where  the  first  devisee  has  absolute  power 
of  disposition,  whether  by  deed  or  will,  a 
limitation  over  is  void  on  the  ground  that  it 
is  irreconcilable  with  the  primary  devise: 
BrmoiHff  Co.  t.  Dick,  1  O.  N.  P.  (N.S.)  592, 
13  O.  D.  (NJ.)  681. 

A  will  reading  "I  give  and  bequeath  to  my 
beloved  wife  all  my  estate,  both  real  and 
penonal,  of  whioh  I  am  now  possessed  or 
shall  afterwards  cmne  into  my  possession 
or  under  my  control  by  deed  or  otiierwise  in 
fee  sfanple,  with  power  to  sell  or  dispose  of 
it  as  she  may  see  fit;  thai  after  the  death 
of  my  wife,  if  there  is  anything  remaining 
of  my  pmonal  or  real  estate,  it  shall  be 
distributed  in  the  following  manner,  to-wit," 
gives  the  widow  power  to  convey  the  fee  of 
the  whole  or  any  part  of  the  real  estate,  and 
a  deed  making  such  a  conveyance,  good  as 
against  the  widow,  is  good  i^inst  the  second 
devisees:  Widoio^  Home  v.  lAppardt,  70  O. 
8.  261,  IV  Longsdorffl  Notes,  973. 

(1)  Devisee  takes  life  estate,  (a)  where 
devise  is  for  life  with  absolute  power  of 
disposal  followed  by  devise  to  another;  (b) 
where  devise  is  general  with  absolute  power 
of  disposal  followed  by  devise  of  entire  es- 
tate to  another;  (c)  where  devise  is  gen- 
eral with  qualified  power  of  disposal  followed 
by  devise  of  portion  undisposed  of,  to  an- 
other. (2)  Devisee  takes  fee  simple,  where 
devise  is  general  with  absolute  power  of 
disposal  or  without  power  of  disposal  fol- 
lowed by  devise  of  portion  undisposed  of, 
to  another:  Bteuer  v.  Steuer,  8  O.  G.  C.  (N. 
S.)  71,  18  O.  C.  D.  146. 

A  will  provided  that  the  remainder  of  an 
estate  should  be  equally  apportioned  amongst 
testator's  daughters,  not  to  be  paid  over  to 
them*  but  safely  invested  for  their  behoof, 
the  annual  income  to  be  subject  to  the  con- 
trol of  each  child,  whether  married  or  un- 
married, and  the  husband  to  have  no  power 
or  contarol  over  the  princip^  or  interest, 
each  devisee  given  power  to  dispose  of  her 
portion  by  will  as  she  should  see  fit;  in  case 
of  death  without -a  will  the  decedent's  share 
to  be  equally  divided  among  her  children 
surviving  her,  but  if  no  children  then  said 
share  to  he  paid  to  testator's  children  who 
may  survive  decedent.  It  was  held  that  un- 
der this  will  the  children  of  the  testator 
took  absolute  title  to  the  income,  but  only  an 


estate  for  life  in  the  corpua  of  the  estate, 
with  power  in  each  to  dispose  of  her  share 
and  with  remainder  in  the  surviving  chil- 
dren or  failing  those  in  the  surviving  chil- 
dren of  the  testator  in  case  the  corpus  should 
not  be  disposed  of  by  will.  The  will  did  not 
create  a  marital  trust  to  be  ended  as  to  each 
daughter  upon  the  decease  of  her  then  living 
husband.  Two  of  the  children  referred  to 
in  the  will  still  living,  the  trust  has  not  been 
subserved  but  is  an  existing  trust,  and  will 
continue  as  to  each  daughter  during  her 
life;  Robbins  v.  Smith,  72  O.  S.  1,  IV  Longs- 
dorf  8  Notes,  987. 

Under  a  will  giving  the  widow  the  privi- 
lege of  disposing  of  a  specified  amount  at 
her  death  and  providing  that  the  children 
and  grandchildren  ^uill  take  the  sum  re- 
maining to  be  divided  pro  rata  among  them 
if  the  amount  at  the  death  of  the  widow 
was  insufficient  to  permit  the  carryli^  out 
of  the  former  provision,  the  children  and 
grandchildren  will  take  under  the  latter 
clause:  Jfoore  v.  Idlor,  0  0.  C.  C.  (NJS.) 
19,  16  O.  a  D.  602. 

^  Under  a  will  containing  a  devise  to  A 
generally,  with  no  power  of  disposal  ex- 
pressed, but  followed  by  a  devise  to  B  of 
what  shall  remain  undisposed  of  at  A's 
death,  A  takes  an  estate  in  fee  simple  and 
the  attempted  limitation  over  is  void :  Bteuer 
v.  Bteuer,  8  O.  C.  C.  (N.S.)  71,  18  O.  C.  D. 
145. 

A  devise  of  real  estate  for  life  with  power 
to  convey  in  fee  simple  conveys  an  estate  for 
life  only  with  power  to  sell  for  the  benefit 
of  the  estate:  Oogreve  v.  Day,  10  0.  C.  C. 
(N.S.)  69,  20  O.  O.  D.  60a  [affirmed,  with- 
out opinion.  Day  v.  Oogreve,  80  O.  S.  736]. 

A  conveyance  under  a  power,  of  property 
forming  only  an  adequate  consideration  for 
services  rendered  testator  and  his  wife,  and 
acknowledged  by  testator,  is  a  conveyance 
for  the  benefit  of  the  estate:  Go^etw  V. 
Day,  10  O.  0  C.  (N.S.)  69,  20  O.  G.  D.  609 
[affirmed,  without  opinion.  Day  v.  Oogreve, 
80  O.  S  736]. 

Where  property  is  bequeathed  to  a  widow 
by  her  husband  for  life  "with  power  and 
authority  to  sell,  transfer  and  assign  the 
whole  or  any  part  thereof.  If  necessary,  for 
her  support,"  and  she  waives  her  right  of 
dower  and  dects  to  take  under  the  will,  it 
is  not  necessary  that  she  exhaust  her  separate 
property  or  reach  a  condition  of  actual  want 
before  ^e  can  draw  upon  the  corpus  of  the 
estate:  Moore  t.  Idlor,  6  0.  C.  C.  (NJ3.) 
19,  16  O.  0.  D.  602. 

Under  a  devise  of  the  "income  arising  from 
the  rents  and  profits"  of  properly,  real  es- 
tate bdonging  to  the  estate  may  be  sold  and 
the  proceeds,  as  well  as  the  Income,  used  for 
the  support  of  an  imbecile  son,  where  the 
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language  of  the  will  indicatei  a  purpose  to 
provide  for  the  care  and  support  of  such 
son,  r^iardlcBB  of  the  interests  of  the  re- 
maindermen: RUejf  V,  Riley,  7  O.  N.  P.  (N. 
H.)   100,  19  0.  D.  (N.P.)  160. 

A  devise  to  a  wife  so  long  as  she  may 
IIt^  with  full  power  to  sell  and  dispose  of 
the  property  devised  as  she  may  wish,  is  a 
devise  of  a  life  estate,  and  taere  being  no 
devise  over,  tiie  husband  died  intestate  as 
to  the  fee  of  suoh  property  not  disposed  of 
during  the  life  of  the  widow:  Amutrmg  v. 
Armttrong,  11  O.  0.  C.  (N.S.)  474,  21  O. 
C.  D.  261. 

A  devise  to  a  wife  of  all  real  and  personal 
properly  to  be  used  and  disposed  of  by  her 
according  to  her  best  Judgment,  and  at  her 
death  to  be  divided  equally  among  the  chil- 
dren, gives  her  a  life  estate  only,  end  her 
right  of  disposition  is  only  for  her  own  sup- 
port or  consumption,  and  a  conveyance  for 
any  other  puspose  is  void ;  Shannon  v.  Shan- 
non, 13  0.  N.  P.  (N.S.)  193  [affirmed,  with- 
out opinion  by  circuit  court,  which  was 
affirmed,  without  opinion.  Shannon  T.  Shan- 
non, 86  O.  S.  466]. 

Under  a  deviae  by  a  testator  to  his  wife 
in  fee  simple,  followed  by  a  subsequent  pro- 
vision that  "in  case  my  wife  should  die  leav- 
ing said  estate  nneonsumed,  I  desire  that 
tin  same  shall  be  distributed"  in  payment  of 
certain  l^aeies  mentioned,  the  wife  takes 
a  life  estate  only,  bat  with  the  right  to  eon- 
mine  tlie  estate  in  whole  or  in  part  during 
her  lifetime:  (yBara  v.  Pvirano,  8  O.  N.  P. 
{N.B.)  681,  19  0.  D.  (K.P.)  741. 

A  devise  of  all  property  to  the  widow, 
her  heirs  and  assigns,  to  use,  enjoy  and  dis- 
pose of  as  she  shall  deem  best,  any  remain- 
der at  her  decease  to  be  divided  between  the 
children  or  their  issue  equally,  gives  her  no 
power  of  testamentary  disposition  of  the  un- 
disposed of  remainder.  Hence  her  will  divid- 
ing the  estate  into  five  equal  parts  for  four 
living  children  and  one  share  in  trust  for 
the  issue  of  a  deceased  child  is  a  nullity. 
She  can  not  burden  the  grandchild's  share 
with  a  trust:  Greene  v.  Oreene,  38  Bull. 
206  [without  opinion  in  the  supreme  court]. 

Where  a  testator  vests  in  his  widow  a  life 
estate  in  his  hands,  with  the  provision  that 
within  a  reasonable  time  after  the  death  of 
his  widow  certain  land  sliall  be  sold  by  the 
executors  named  In  the  will  and  the  proceeds 
divided  equally  between  his  Ave  children,  or 
if  any  of  his  children  should  die  before  dis- 
tribution the  share  of  such  child  or  children 
should  go  to  his  or  their  heirs,  "so  that  the 
proceeds  of  said  tot  may  vest  in  my  children 
and  their  heirs  forever,"  the  power  given  to 
the  ezeentors  with  respect  to  conferring  title 
Is  a  power  eonpled  with  an  interest  and  vests 


the  fee  in  the  executors:  Kniaely  v.  Young, 
16  0.  0.  C.  (N.S.)  49,  23  0.  O.  D.  439. 

2.  In  Bqttity. 

A  devise  to  A  and  his  heirs  -forever  in 
trust  for  B  for  life,  and  to  such  uses  as  she 
shall  appoint,  and  after  her  death  to  the 
use  of  her  heirs  forever,  vests  an  equitable 
fee  simple  in  B,  and  the  trustee  must  con- 
vey to  her  appointee:  Armttrong  v.  Zam, 
12  O.  287.  I  Longsdorfs  Motes,  609. 

A  devise  to  persons  and  Uieir  successors  to 
be  appointed  by  eourt  aa  trustees,  conveys 
the  i^al  title  for  life  only  where  they  are 
not  a  corporation:  Milea  t.  Fitkar,  10  O.  1, 
I  Longsdorfs  Notes,  481. 

If  trusts  in  land  under  a  will  may  require 
the  entire  l^al  estate,  but  the  legal  tiUe  is 
left  to  descend  to  the  heirs,  who  have  a  con- 
tingent bm^cial  interest  after  the  trusts 
end,  the  heirs  hold  the  title  as  trustees,  and 
a  judgment  creditor  of  one  heir  acquires  no 
lien  on  the  land  entitling  him  to  have  a 
bona  fide  conveyance  by  such  heir  set  aside: 
Birchard  7.  Edtoards,  11  0.  B.  84,  II  Longs- 
dorfs Notes,  481. 

A  devise  in,  fee  to  trustees  gives  the  trus- 
tees only  so  much  of  the  legal  estate  as  the 
purposes  of  the  trust  require,  as  in  this  case, 
for  the  benefit  of  a  daughter  for  life,  re- 
mainder to  her  children,  and  she  is  child- 
less: Gilpin  T.  Williama,  17  O.  8.  396,  II 
Longsdorfs  Notes,  840. 

A  devise  to  one  in  trust  to  divide  the 
land  among  children  and  pay  them  the  rents, 
but  to  hold  possession  and  title  in  the 
shares,  but  on  the  death  of  a  child  his  share 
to  go  to  his  issue  forever,  the  issue  takes  a 
fee  discharged  of  the  trust:  Lindsay  T. 
Zanoni,  6  O.  C.  O.  474,  3  O.  0.  D.  644. 

A  testator  devised  the  share  of  one  son  in 
trust,  the  trustee  to  control  and  manage  for 
the  benefit  of  the  son  and  his  heirs,  and  to 
pay  him  such  sums  as  are  necessary  for  his 
support,  and  keep  the  balance  of  the  income 
for  emergencies.  It  was  held  that  the  son 
has  the  equitable  fee  simple.  The  emergen- 
cies mean  his  and  his  heirs'  emergencies,  and 
the  balance  of  the  income  accumulated  to 
him:  Murray  v.  Murray,  5  Dec.  Rep.  362,  6 
Am.  L.  Rec.  266,  1  BuIL  209. 

Where  a  devise  of  real  estate  is  to  the 
widow  during  widowhood,  and  after  that  the 
"profits  and  benefits"  are  to  be  divided  be- 
tween children,  and  after  one  child  comes  of 
age,  and  the  widow's  estate  ends,  the  land 
shall  be  sold  and  proceeds  divided.  The 
words,  profits  and  benefits,  though  generally 
sufficient  to  carry  the  fee,  do  not  in  this  case, 
for  the  will  shows  the  fee  to  be  otherwise 
disposed  of:  Collier  v.  Grimesey,  36  O.  S.  17, 
1X1  Longsdorfs  Notes.  827. 
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The  trust  under  a  will  devising  a  life  estate 
in  land  to  children  with  remainder  in  fee  to 
grandchildren,  the  1^1  title  to  be  in  trustee, 
will  terminate  when  the  grandchildren  are  of 
age,  upon  the  consent  thereto  of  both  chil- 
dren and  grandchildren,  notwithstanding  the 
opposition  of  the  trustee:  Seventemih  Ward 
B.  A,  V.  Fitzgerald,  8  O.  N.  P.  160,  11  O.  D. 
(NJP.)  133.    See  also  Trusts. 

A  testator  having  bequeathed  to  his  wife 
in  trust  for  his  infant  daughter  A  $10,000; 
left  to  A  by  a  codicil  "in  addition  to  the 
sums  provided  for  her  in  mj  will  $1,000  in 
money  and  jay  piano."  It  was  held  that  the 
codicil  made  a  direct  gift  and  not  in  trust: 
J8o*e  V.  Warner,  17  O.  C.  C.  342,  9  O.  C.  D. 
536. 

A  devise  to  a  trustee  to  pay  rents  and 
proflta  without  condition  to  the  cestui  que 
trutt  for  a  period  of  years,  and  at  the  end 
of  that  period  to  convey  to  the  cestui  que 
tr%»t,  or  his  children  and  heirs,  is  only  a 
passive  bust,  and  the  cestui  que  trutt  has 
an  equitable  lee  to  the  real  estate  described, 
and  the  cestui  que  friMt  having  died,  his 
heir*  take  title  direoUy  from  the  testator: 
Kiefer  v.  Bard,  8  O.  TS.  P.  {K.S.)  377,  20 
0.  D.  (M.P.)  629. 


0.  StrxA  m  ShkLlex's  Casi. 

1.   Original  Rule. 

The  rule  in  Shelley's  Case  is  not  a  rule  of 
construction,  but  a  rule  of  property:  Kiersted 
V.  amitK  8  O,  N.  P.  878,  10  0.  D.  (NJ.) 
279. 

A  devise  to  A  for  life,  "then  to  his  heirs," 
the  WOTd  heirs  in  another  part  of  the  will 
being  naed  as  children  will  be  construed  aa 
only  a  life  estate  to  A,  raudnder  to  his 
iasae;  hoiee,  on  hia  deatii  without  issue  his 
widow  get!  nothing:  Bunnell  T.  Bvana,  26 
O.  S.  409,  m  lAugsdorfs  Kotes,  316. 

The  court  will  not  strain  a  point  to  bring 
a  case  within  this  rule,  which  is  at  best  a 
mere  artificial  technicality:  King  v.  Beck, 

15  0.  660,  I  Longsdorfs  Notes,  730. 

The  rule  in  Shelley's  Case  is  not  a  rule  of 
construction  but  a  rule  of  property,  not 
designed  to  give  meaning  to  words  but  to 
fix  the  nature  and  quantity  of  an  estate,  and 
an  express  intent  controls  it:  King  v.  Beck, 

16  O.  569,  I  Longsdorf'a  Notes,  730. 

The  rule  in  Shelley's  Case  would  not  apply 
to  a  limitation  to  A  for  life  remainder  to  her 
"children"  and  not  to  her  heirs:  Turley  V. 
Turley,  11  0.  S.  173,  II  Longsdorfs  Notee, 
489. 

A  fee  tail  was  not  converted  into  a  fee 
simple  by  this  rule:  Pollock  v.  Bpeidel,  27 
0.  S.  86,  m  Longsdorfs  Kotes.  346. 


A  devise  of  realfy  to  C  while  he  lives, 
then  to  his  heirs,  if  he  have  any,  and  if  none, 
then  over  to  nephews,  does  not  give  0  a  fee 
under  the  rule  in  Shelley's  Case.  The  word 
heirs  is  intended  as  children,  and  they  take 
as  purchasers;  *.  e.,  not  subject  to  C's  debts: 
King  v.  Beck,  16  0.  559,  I  Longsdorfs  Notes, 
730  [reversing  King  v.  King,  12  O.  390,  I 
Longsdorfs  Notes,  615]. 

Under  a  devise  of  land  to  Walker,  and 
Phebe,  his  wife,  for  their  use  during  their 
respective  lives,  and  at  their  death  to  de- 
scend to  their  heirs,  the  grantee  of  Walker 
and  Phebe  takes  to  the  exclusion  of  their 
heirs:  MoFeely  T.  MoorSf  6  O.  464,  I  Longs- 
dorfs Notes,  302. 

Before  abolition  of  the  rule  in  Shelley's 
Case  a  devise  to  sons  in  fee,  but  with  a  later 
clause  stating  that  the  devise  was  for  life 
only  BO  that  they  could  only  sell  a  life 
estate,  and  after  their  deaths,  to  their  respec- 
tive heirs  at  law  in  fee,  gives  the  sons  a  life 
estate  only.  The  intent  governs  and  pre- 
vents application  of  the  rule  in  Shelley's 
Case;  A.rcher  v.  Brocksckmidt,  6  O.  N.  P. 
340,  5  O.  D.  (N.P.)  348. 

Before  the  rule  in  Shelley's  Case  va«  abro- 
gated, afl  to  wills,  in  tiiis  state  by  the 
statute  of  1840,  a  testator  devised  certain 
lands  to  his  son  for  life,  and  ai  his  death 
to  go  to  his  heirs,  and,  there  being  nothing 
else  in  the  will  to  show  that  tiie  testator 
used  the  word  'heirs'*  to  designate  a  more 
limited  class— as  children,  it  was  held  that 
as  the  lands  passed  tinder  the  will  precisely 
as  they  would  have  descended  at  law,  the 
son  took  an  estate  in  fee  simple  in  tiie  lands 
so  devised:  Roeksohmidt  V.  Archer,  64  0.  8. 
502,  IV  Longsdorfs  Notes,  876. 

The  rule  in  Shelley's  Case  as  applied  to 
wills  was  abrogated  by  statute  in  Ohio,  in 
1840,  6.  C.  {  10578.  But  even  before  the 
passage  of  this  statute,  it  was  held  inappli- 
cable to  defeat  the  clearly  expressed  intention 
of  the  testator.  The  rule  cas  not  be  appealed 
to,  to  assist  in  ascertaining  the  intention  of 
the  testator:  Kiersted  v.  Smith,  8  O.  N.  P. 
378,  10  O.  D.  (NJ*.)  279. 

Where  a  testator  in  devising  land  to  his 
sons  employs  apt  words  to  create  a  fee 
simple,  the  language  in  each  case  being,  "to 
htm  and  to  hie  heirs  forever,"  but  the  haben- 
dum  of  a  devise  to  a  daughter  is,  "to  her, 
her  lifetime,  and  to  her  heirs  forever,  or 
whosoever  she  pleases  to  will  it  to  at  her 
death,"  the  manifest  intention  of  the  testator 
is  to  grant  the  daughter  a  life  estate  only, 
but  where  such  devise  was  contained  in  a 
will  executed  and  probated  prior  to  the 
passage  of  the  act  abrogating  (so  far  as 
wills  are  concerned),  the  rule  in  Shelley's 
Case,  38  v.  128;  G.  C,  J  10678,  that  rule 
applied,  and  the  devise  vested  a  fee  simple 
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in  the  daughter:   Kimball  Y.  Kimball,  13 

O.  D.  (N.P.)  655. 

The  purpose  and  effect  of  G.  C,  |  10578,  as 
to  construction  of  devises  for  life  limited  t^ 
heirs,  was  to  abrogate  the  rule  in  Shelley's 
Case  as  to  wills,  and  not  to  establish  a  hard 
and  fast  rule  of  construction  that  must 
resolve  all  doubtful  cases  into  devises  of 
estates  for  life  with  remainder  over ;  it 
leaves  cqiirts  the  liberty  to  give  controlling 
effect  to  the  intention  of  the  testator :  Ualtey 
V.  Hengatler,  3  O.  C.  C.  (N.S.)  161,  13 
O.  C.  D.  504. 

2.    Statutory  Rule. 

The  rule  in  Shelley's  Case  is  forbidden  to 
apply  to  wills  by  G.  C,  §  10578,  only  when 
such  application  would  defeat  the  manifest 
intent — otherwise  the  rule  does  not  apply  to 
wilU:  Carter  V.  Heddisk,  32  O.  S.  1,  III 
Longsdorf's  Notes,  617  [reversing  Reddish  v. 
Carter,  13  Dec.  Rep.  551,  I  C.  S.  C.  R.  283]. 

A  devise  to  A  generally,  habendum  during 
his  natural  life  and  to  his  heirs,  with  a 
limitation  over  if  he  dies  under  age  without 
issue,  gives  A  a  fee  simple,  defeasible  on 
80  dying.  Heirs  does  not  mean  children,  and 
is  a  word  of'  limitation,  for  such  is  the 
general  scope  of  the  will,  and  a  different  con- 
struction would  leave  the  fee  undisposed  of 
if  A  died  over  age  without  issue:  Carter  v. 
RcddUh,  32  0.  S.  1,  III  Longsdoirfs  Notes, 
817  [reversing  Reddish  v.  Carter,  13  Dec. 
Rep.  561,  1  C.  S.  C.  R.  283]. 

A  bequest  in  trust  for  daughters  to  be 
"set  off"  to  them  on  arrival  at  age,  but  still 
to  be  held  in  trust  after  coming  of  age,  and 
said  partition,  only  the  rents  and  profits 
to  be  paid  to  them  during  life  with  the  fee 
simple  to  their  "heirs,"  gives  than  a  life 
estate  only.  The  clear  intention  controls 
such  words  aa  set-off  and  partition,  which 
generally  mean  a  fee.  The  rule  in  Shelley's 
Case  being  abolished  as  to  wills,  can  not  be 
appealed  to,  to  ascertain  intention:  Kiersted 
V.  Smith,  8  O.  N.  P.  378,  10  0.  D.  (N.P.) 
279. 

Where  by  a  will  executed  in  another  state 
a  testator  devises  land  situated  in  Ohio  to 
his  daughter  "during  her  natural  life,  and 
at  her  decease  to  go  to  her  lawful  heirs," 
these  words  created  only  a  life  estate  in  such 
Ohio  lands,  although  under  the  rule  prevail- 
ing in  such  other  state  they  would  havt  con- 
veyed a  fee  simple :  Hosier  V.  //i i-ics,  7 
O.  C.  C.  (N.S.)  261,  18  O.  C.  D.  79  [reve!S.-d, 
without  opinion,  Hainea  v.  Hosier,  76  O.  S. 
588]. 

A  devise  to  A  for  her  life,  and  at  her 
decease  to  go  to  the  heira  of  her  body  in  fee, 
gives  her  a  life  estate  with  remainder  to  her 
issue,  and  does  not  give  her  an  estate  tail, 


which  would  have  been  created  by  a  devise 
to  her  and  the  heirs  of  her  body.  In  the 
former  case  the  remaindermen  take  as  devi- 
sees of  the  testator,  and  in  the  latter  case 
they  take  by  descent  from  the  firat  donee 
in  tail,  and  tlie  abolished  rule  in  Shelley's 
Case,  being  a  rule  of  property  and  not  of 
construction,  can  not  be  applied  to  affect 
testator's  intention:  WilUamM  T.  Haller,  13 
O.  X.  P.  (N.S.)  329. 

A  devise  to  two  devisees  of  certain  lands 
of  testator  "to  be  equally  divided  between 
them,  and  their  heirs  at  their  death"  conveys 
the  fee  to  the  devisees  named  therein,  and 
does  not  in  terms,  nor  by  construction,  nor 
"by  words  to  that  effect"  vest  in  devisees 
simply  a  life  estate  and  after  their  death  to 
their  heirs  in  fee,  within  G.  C,  g  10578, 
providing  that  an  estate  limited  to  heirs 
vests  only  a  life  estate  in  the  first  takers. 
The  words  "at  their  death"  are  merely 
surplusage:  Bailey  v.  Hengatlcr,  3  O.  C.  C. 
(N.S.)   161,  13  O.  C.  D.  504. 

Land  was  conveyed  to  A  during  his  natural 
life  and  to  his  heirs  forever.  It  was  held 
that  the  rule  in  Shelley's  Case  was  stiU  a 
rule  of  prop^y  in  Ohio  and  that  A  acquired 
fee  simple  in  the  property:  Jenkins  v.  Artz, 
7  Q.  N.  P.  371,  6  O.  D.  (N.P.)  439. 

D.  Dedication.  , 

For  the  interest  acquired  under  dedication, 
see  Dbdicatiox;  Stheets. 

E.   Eminent  Domain. 

For  the  interest  acquired  under  Eminent 
Domain,  see  Eminent  Domain;  Railboads; 
Roads;  Stbeet  R-vilways  and  Imtebubbam 
Railways;  Stbebts. 

*  III.    CONDITIONAL,  BASE  OR 
QUALIFIED  FEE. 

Where,  in  a  will,  there  is  a  devise  to  a  son, 
and  if  he  dies  without  lineal  descendants 
living  at  the  time  of  his  decease,  then  over, 
these  words  are  not,  by  themselves,  without 
assistance  from  other  parts  of  the  will, 
sufficient  to  create  an  estate  by  implication 
in  the  lineal  descendants,  but  the  son  takes  a 
fee  defeasible  upon  his  death  without  lineal 
descendants  living  at  the  time  of  his  decease, 
and  in  the  event  of  lineal  descendants  living 
at  the  time  of  the  son's  decease,  his  fee 
becomes  absolute  and  such  descendants  have 
no  interest  under  the  M'tll  as  against  his 
grantee:  Anderson  v.  Realty  Co.,  79  O.  S.  23, 
ly  Lon^dorf's  Notes,  1043  [affirming  Ander- 
son V.  Realty  Co.,  9  O.  C.  C.  (N.S.)  473,  19 
0.  C.  D.  2671. 

A  devise  by  terms  describing  a  fee  simple, 
or  from  which  a  purpose  to  devise  a  fee  is 
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inferable,  followed  by  a  limitation  over  in 
the  event  tliat  the  devisee  Bball  die  "without 
issue,"  "without  children,"  "witliont  descend- 
ants," "without  heirs  of  his  body,"  "without 
legitimate  heirs,"  or  the  like,  amounts  to  a 
limitation  over  on  a  definite  failure  of  issue 
surviving  the  devisee  at  the  time  of  his 
deatii;  in  such  case  no  estate  is  limited  to 
such  "iBsue,"  "heir''  or  the  like,  hut  the  pro- 
Tision  sunply  declares  the  condition  or  con- 
tingency upon  which  the  limitation  over 
shall  take  effect.  It  qualifies  the  fee  first 
devised,  making  it  a  conditional  or  defeas- 
ible fee:  Anderson  v.  Realty  Co.,  9  O.  C.  C. 
(N.S.)  473,  19  O.  C.  D.  267  [affirmed, 
Andenon  T.  Realty  Co.,  70  O.  S.  23.  IV 
Longsdorfs  Kotes,  1043]. 

Where  a  teatator  devisea  to  his  daughter 
all  his  real  and  personal  eatate  "after  the 
provisions  of  this  will  have  been  complied 
with,"  thus  exprmaly  limiting  the  character 
of  the  estate  created,  and,  later  in  the  will, 
makes  proviaion  for  the  diapoBition  of  his 
property  in  case  of  his  daughter's  death 
"without  heirs,"  the  daughter  takes  a  defeae- 
ibie  estate  in  fee  simple  subject  to  its  being 
determined  by  her  death  without  heirs.  The 
latter  provision,  owing  to  the  express  limi- 
tation on  her  estate,  can  not  be  construed 
to  be  inconsistent  with  the  clause  creating 
her  fee  simple  estate;  Lodge  v.  Darroic,  16 
0.  D.  (N.P.)  120  [afBrmed,  without  opinion, 
Lodge  v.  Darrow,  78  0.  S.  397]. 

"At  the  death  of  my  wife"  property  to 
"my  children  equally  .  .  .  but  if  any 
.  .  ,  shall  die  without  issue,  the  survivors 
shall  take  the  portion  of  such  deceased 
child,"  devises  a  defeasible,  vested  remainder 
in  fee  subject  to  the  life  estate  of  the  wife: 
Miller  v.  Miller,  10  0.  N.  P.  {N.S.)  630, 
21  O.  D.  (N.P.)  1. 

"At  the  death  of  my  wife"  property  to 
"my  children  equally  .  .  .  but  if  any 
.  .  .  shall  die  without  issue,  the  survivors 
■hall  take  the  portion  of  such  deceased 
child."  It  was  held  that  the  remainder, 
while  vested  in  interest,  was  not  to  vest  in 
possession  or  be  distributed  to  said  children 
until  the  death  of  the  life  tenant:  Miller  v. 
Miller,  10  O.  N.  P.  (N.S.)  630,  21  O.  D. 
(N.P.)  1. 

"At  the  death  of  my  wife"  property  to 
"my  children  equally  .  .  .  but  if  any 
.  .  .  shall  die  without  issue,  the  survivors 
shall  take  the  portion  of  such  deceased  child." 
It  was  held:  That  the  three  children  and 
their  assigns  having  divided  the  land  between 
them  at  the  death  of  the  life  tenant,  and 
having  quitclaimed  the  interest  that  each 
had  in  the  portions  acquired  by  the  otJiers 
in  said  division,  none  of  the  children  there- 
after had  any  estate  in  expectancy  or  other- 
wise in  the  portions  acquired  by.  the  others 


in  said  division:  Miller  v.  Miller,  10  O. 
N.  P.  (N.S.)  630,  21  O.  D.  (X.P.)  1. 

"At  the  death  of  my  wife"  property  to 
"my  children ,  equally  but  if  any 

.  .  .  shall  die  without  issue,  the  survivors 
shall  take  the  portion  of  such  deceased  child." 
It  was  held  that  since  the  will  indicates 
that  the  words  "dying  without  issue,"  were 
intended  to  relate  to  death  during  the  life 
of  the  life  tenant,  the  vested  remainder 
interest  of  each  child  was  subject  to  be 
divested  in  favor  of  the  survivors  as  sub- 
stituted devisees,  only  in  the  event  of  dea^ 
before  the  life  tenant  wiUiout  leaving  issue 
t»  ease  at  the  death  of  tbe  life  tenant: 
Miller  T.  Miller,  10  O.  N.  P.  (N.S.)  USD, 
21  O.  D.  (NJ.)  1. 

"At  the  death  of  my  wife"  property  to 
"my  children  equally  .  .  .  but  if  any 
.  .  .  shall  die  witiiout  issue,  the  survivors 
shall  take  the  portion  of  such  deceased  child." 
It  was  held  that  all  three  children  having 
survived  the  life  tenant,  each  then  had  an 
absolute  and  indefeasible  estate  in  the  un- 
divided one-third  part  of  the  land  devised: 
Miller  V.  Miller,  10  O.  N.  P.  (N.S.)  630, 
21  O.  D.  (NJ».)  I. 

IV.   PERMANENT  LEASEHOLDS. 

For  a  discussion  of  the  history  of  legisla- 
tion on  the  subject  of  permanent  leaseholds 
in  Ohio,  and  the  different  views  expressed 
thereunder,  eee  ^Taylor  v.  DeBtts,  31  O.  S. 
468,  III  Longadorf's  Notes,  598. 

A  lease  to  one  and  his  heirs,  executors, 
administrators  and  assigns  for  three  and 
one-half  years,  renewable  forever,  is  a  perma- 
nent leasehold  and  is  for  some  purposes  to 
be  regarded  as  a  fee:  Ellison  v.  Foster,  1-9 
O.  D.  (N.P.)  849,  6  O.  L.  R.  666  [affirmed, 
Foster  v.  ElUfton,  12  O.  C.  C.  (N.S.)  399, 
21  O.  C.  D.  513]. 

Leasehold  is  not  included  in  the  term 
"lands  or  tenements":  AckUn  v.  Waltertnier, 
19  O.  C.  C.  372,  10  O.  C.  D.  629. 

An  estate  for  years  created  by  lease  grant- 
ing the  privilege  of  purchase  in  fee  and 
becomes  subject  to  lien  only  from  time  of 
levy  and  seizure  in  execution:  Poteder  Co.  v. 
Loomis,  13  Dec.  Rep.  333,  2  D.  544. 

A  judgment  lien  against  a  perpetual  lessee 
does  not  operate  upon  the  premises  when 
conveyed  prior  to  judgment  as  security: 
Loring  v.  Melendy,  11  O.  355,  I  Longadorf's 
Notes,  566. 

Perpetual  leases  are  subject  to  the  lien  of 
the  judgment:  Bank  v.  Roosa,  13  0.  334,  I 
Longsdorf's  Notes,  642;  at.  Bernard  V. 
Kemper,  60  O.  S.  244,  IV  Longsdorf's  Notes, 
784. 

A  judgment  against  a  liquor  dealer  creates 
no  lien  upon  land  of  landlord  of  such  liquor 
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dealer  without  suit  to  so  subject  it:  Bellinger 
V.  Griffitk,  23  O.  S.  619,  III  Longsdorfa 
Notes,  161. 

The  owner  of  a  perpetual  lease  with  a 
privilege  of  purchase,  ia  an  owner  within 
the  terms  of  the  statute  authorizing  an 
owner  to  sign  for  a  street  improvement: 
Laird  V.  Oinoinnati,  6  Dec.  Rep.  1006,  9 
Am.  L.  Bee.  479,  6  BolL  003. 

Judgments  are  liens,  without  levy  for  one 
year,  on  perpetual  leaaeholds  as  upon  other 
real  estate.  Such  estates  are  subject  to 
levy  and  execution:  Bank  V.  Roota,  13  O. 
334,  I  Longsdorfa  Notes,  642;  Loring  v. 
Melendy,  11  O.  355,  I  Longsdorf's  Notes, 
565;  8t.  Bernard  T.  Kemper,  60  O.  8.  244, 
IV  Longsdorf's  Notes,  784;  Olixter  v.  Jones, 
3  0.  N.  P.  129,  6  O.  D.  (N.P.)  194. 

The  wnnmon  law  ineidenta  of  leaadiold 
estatei,  m  far  as  dower  is  coneertted,  yet 
obtain  In  Ohio:  Kampmann  v.  BoTMoft  8 
Deo.  Rep.  8S1,  7  BnlL  1S9;  eee  also  OI«iwr  v. 
/one*,  8  0.  N.  P.  129, 0  O.  D.  (N.F.)  104. 

This  decision  was  not  necessary  to  this 
case.  Thus  in  questions  as  to  execution, 
with  refereoice  to  which  by  statute  (see 
O.  O.,  1  11666),  such  estates  are  to  be 
r^arded  as  estates  in  fee  simple,  sudi  estates 
have  hem  said  to  be  estates  in  lee  simple 
for  all  purposes;  horing  T.  llelendjft  11  O. 
365,  I  liongsdorfs  Notes,  665. 

Perpetual  leaseholds  have  been  said  since 
the  enactment  of  Q.  C,  |  8607,  and  G.  0., 
1  11855,  to  be  estates  is  fe»  simple:  Loring 
T.  Melendy,  11  0.  355,  I  Longsdorf's  Notes, 
666;  EUiton  v.  Foster,  19  O.  D.  (N.P.)  849, 
6  0.  L.  B.  666  [affirmed,  Foster  v.  Ellison, 
12  0.  0.  C.  (N.S.)  300,  21  O.  C.  D.  618]; 


McLean  v.  Rockty,  3  McLeu,  280,  Fed.  Cut» 
11688,  2  O.  P.  D.  270. 

The  view  at  present  entertained  is  that 
such  estates  are  to  be  regarded  as  estates 
in  fee  for  the  purpose  of  descending  by 
virtue  of  G.  G.,  }  8597,  and  for  purposes  of 
execution  by  virtue  of  G.  C.,  1  11666,  but 
otherwise  such  estates  continue  to  be  chattels 
real  as  at  common  law:  Taylor  Y.  DeBus, 
31  0.  S.  468,  III  Longsdorfs  Notes,  608. 

The  lessee  in  possession  under  a  lease  of 
real  property  for  ninety-nine  years,  renew- 
able forever,  the  property  standing  In  his 
name  for  taxation,  is  so  far  the  owner  of 
such  property  as  to  authorize  him  to  sub- 
scribe a  petition  for  street  improvements; 
and  is  such  case  the  signature  of  the  lessor 
to  snoh  petition  is  not  required  in  order  to 
authorize  an  assessmoit  against  the  oorpiw 
of  such  property:  Bt.  Bemaird  v.  Kemper,  AO 
0.  B.  244,  IV  Longsdorfs  Notes.  784;  see 
also  Clements  t.  Norwood,  2  O.  N.  F.  274, 
I  O.  D.  (N.F.)  103. 

A  pwrnanent  leaMhold,  rraewable  forever, 
is  said  not  to  be  an  estate  of  Inheritance 
within  the  meaning  of  the  Dower  act:  OHoer 
T.  JOHSS,  3  O.  N.  P.  129,  6  0.  D.  <N.F.)  104. 

Under  a  perpetual  lease  which  does  not 
contain  a  covenant  requiring  the  lessee  to 
pay  the  taxes,  it  is  nevnthdess  said  that 
so  much  of  the  taxes  as  are  on  account  of 
the  improvement  put  upon  the  lot  by  the 
lessee  to  be  charged  to  such  lessee:  Joalyn 
V.  apeUmoMi  0  Dec.  Rep.  268,  12  BuU.  7. 

FELONIOUS  ASSAULT. 

See  AssAiiLT  with  Ikteht. 


FEE  TAIL. 

Scope  Note — Inclu^  definition,  constitutionality  and  cont<ruction  of  statutes,  oreafion, 
the  interests  of  the  donee  and  t«*ue,  incidents  of  fee  tail  and  actions  for  the  sale  of  entaii^d 
estates.  Eacludes  construction  of  specifio  devises  and  grants  and  gueations  involving  the 
ttatute  against  perpetuiUea. 

Cross  Kef erencea. 

For  the  statute  against  perpetuities  as  resMeting  entails,  see  Pewbtuxtibb. 
For  the  construction  of  devises  creating  estates  in  fee  tail,  see  Wnxs,  latOAOiBB  ahb 
Devises. 

ANALYTICAL  OIITLIIfB. 

I.  Definition. 

n.  OonstituUonalitT-  and  Oonstnution  of  Statntes. 
nL  Oreatiim. 

IV.  Interests  of  Donee  and  Issoe. 

A.  First  donee. 

B.  Issue  of  donee. 

1.  "Who  are  issue. 

2.  Interest  during  life  of  d<aiee. 

3.  Interest  on  death  of  donee. 
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T.  Ineidenti  of  Foe  Tail. 

VL  Action  to  Sell  Entidled  Eitate. 

A.  JurisdietiofL 

B.  Parties. 

C.  Petition. 

D.  Priority  and  sale. 

L  DEFINITION. 

A  fee  tail  is  an  estate  which  the  terms 
of  the  grant  ezpreMfy  limitB  the  inheritance 
to  a  particular  class  of  heirs,  to-wit:  "to 
the  heirs  of  his  body,"  and  thas  exclade 
collateral  heirs:  Pollook  T.  Spmdel,  17  0.  S. 
489,  n  Longsdorf  s  Notes,  842. 


n.   CONSTITUTIONALITY    AND  CON- 
STRUCTION OF  STATUTES, 

Our  disentailing  act  was  sabstantially 
copied  from  Connecticut:  Harkness  v.  Com- 
ing, 24  O.  S.  416;  in  Longsdorfs  Notes,  181. 

Applying  the  principles  as  to  the  applica- 
bility of  the  oommon  law  to  the  statute 
de  dofite  it  is  not  lilcely  the  ooarts  would  give 
force  to  the  statute:  Oarratt  y.  OhMted,  16 
O.  251, 1  Longsdorfs  Notes,  761. 

O.  a,  was  enacted  December  17, 

1811  (2  Curwin  K2S3).  It  was  held  thai 
this  statute  ^plied  to  estates  in  fee  tail, 
which  wne  created  before  tiiai  time  as  well 
as  to  fliose  which  mi^t  be  created  there- 
after; and  that  such  change  of  estates  in 
fee  tail  into  estates  in  fee  simple  in  the  issue 
of  tin  first  donee  in  tail  was  not  an  un- 
authorised exercise  of  Ugislative  power; 
and  was  not  unconstitutional  as  intOTfering 
with  the  vested  rights:  Pollock  v.  Bpeidel, 
27  0.  S.  86.  Ill  Longsdorfs  Notes,  346. 

If  an  estate  in  fee  tail  was  created  in 
1807  and  the  statute  changing  a  fee  tail  to 
a  fee  simple  in  the  first  donee  in  tail  was 
enacted  in  1811,  the  immediate  issue  of  the 
first  donee  in  tail  acquired  a  fee  simple; 
and  if  he  conveyed  such  premises  in  1836 
by  a  deed  containing  covenants  of  general 
warranty,  the  title  to  such  realty  passd  in 
fee  simple,  and  neither  such  grantor  nor  his 
heirs  could  thereafter  claim  title  thereto  as 
against  such  grantee,  his  heirs  or  assigns: 
Pollook  V.  Bpeidel,  27  O.  S.  88,  III  Longs- 
dorfs Notes,  346. 

G.  C,  i  1192S,  is  valid  and  constitutional 
as  applying  to  estates  tail  created  after 
the  enactment  of  such  statute:  Oyler  T. 
Scanlan,  83  0.  S.  308,  lU  Longsdorfs  Notes, 
676. 

The  disentailing  acts  are  constitutional 
in  BO  far  as  they  relate  to  subsequently 
created  estates:   Nimmons  v.  Wettfall,  33 
O.  S.  213,  OI  Longsdorfs  Notes,  667. 
10-e 


The  l^Blature  could,  by  special  act,  au- 
thorise a  sale  in  fee  of  lands  perpetually 
entailed  by  a  will:  Carroll  v.  Olntited,  16  O. 
251, 1  Longsdorfs  Notes,  761. 

The  act  of  April  4,  1869  (56  v.  164),  and 
the  acts  supplementary  thereto,  passed  March 
30,  1864  (61  V.  80),  and  April  13,  1865  (62  v. 
184;  for  present  statute  see  O.  C,  |  11926), 
include  estates  created  before  as  well  as  after 
their  passage,  but  as  to  estates  created  before 
their  passage  they  are  in  confiict  with  {  19, 
Art.  I,  and  {  28,  Art.  II,  of  the  Constitution, 
and  are  unconstitutional :  Oilpin  T.  WHtiama^ 
25  O.  S.  283,  in  Longsdorfs  Notes,  230; 
Nimmona  v.  West/oil,  33  O.  8.  213,  III 
Longsdorfs  Notes.  667;  Oyter  v.  SottOim,  S8 
O.  S.  308,  UI  Longsdorfs  Notes.  676;  Hmm 
V.  Wo/to,  61  O.  S.  181,  IV  Longsdorfs  Notes, 
803. 

The  Act  of  April  IS,  1665,  extends  and 
applies  the  Acts  of  April  4,  1869,  and  March 
3»  1864,  to  all  estates  tail  or  for  life  with 
ranainder  over  to  any  other  person  or 
persons,  and  to  all  determinable  estates  which 
may  be  created  by  will,  etc,  after  its 
passage:  Nimmona  v.  Westfall,  33  O.  S.  213, 
in  Longsdorfs  Notes,  667. 

Upon  the  principle  that  the  expectation  of 
an  heir  presumptive  is  not  a  vested  right, 
but  a  mere  possibility,  estates  tail,  in  this 
county,  have  generally  been  changed  into 
estates  in  fee  simple  by  statute,  the  validity 
of  which  has  not  been  disputed:  Gilpin  v. 
Wiltiama,  26  O.  8.  283,  IH  Longsdorfs  Notes, 
230. 

The  statute  against  entails  does  not  affect 
the  curtesy  of  the  surviving  husband:  Hark- 
neaa  v.  Coming,  24  O.  S.  416,  in  Longsdorfs 
Notes,  181. 

The  rule  that  the  statute  against  entails 
does  not  affect  the  curtesy  of  the  surviving 
husband  is  the  same  whether  the  estate  is 
created  by  will  or  deed :  Broadatone  v.  Brown, 
24  O.  S.  430,  m  Longsdorfs  Notes,  132. 
See  also  Cubibst. 

in.  CREATION. 

The  English  presumption  of  an  intent  to 
create  an  estate  tail  was  designed  to  build  up 
temiliee,  cheat  creditors,  and  prevent  forfeit- 
ures, and  is  not  consistent  with  our  institu- 
tions :  King  v.  Btok,  16  0.  569,  I  Lcmgsdorf  s 
Notes,  780. 
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Entails  are  not  favored,  and  the  presump- 
tion is  against  an  intention  to  create  them, 
and  it  must  be  overcome  hy  language  entirely 
free  from  ambiguity:  CoUina  T.  Collins,  40 
O.  S.  353,  IV  Longsdorf's  Notes,  30. 

The  policy  of  Ohio  which  is  unfavorable 
to  entails  is  also  unfavorable  to  proTisions 
tying  up  property,  and  will  not  by  liberal 
construction  create  limitations :  Bierce  v. 
Bierce,  41  O.  S.  241,  IV  Longsdorf's  Notes, 
S9;  Pendleton  v.  Bowler,  10  Dec.  Rep.  651, 
27  Bull.  313.  Bee  also  Wills,  Leoacies  and 
Devises. 

There  is  nothing  in  tlie  policy  of  the  law 
of  Ohio  to  discourage  estates  in  fee  tail 
further  than  the  rule  laid  down  by  the 
courts,  that  when  language  conveys  equally 
well  two  different  estates,  that  construction 
will  be  placed  upon  it  which  will  confer  an 
estate  in  fee  simple  in  preference  to  an 
estate  in  tail:  Darliny  v.  Hippel,  12  O.  C.  D. 
754  [affirmed,  without  opinion,  Hippel  V. 
Darling,  60  O.  S.  591]. 

An  estate  in  lands  created  by  will  or  deed 
which,  by  ^he  granting  clause,  would  be  an 
estate  in  fee  simple  may  be  limited  by  the 
habendum  clause  to  an  estate  tail:  DarHng  v. 
nippel,  12  O.  C.  D.  754  [affirmed,  without 
opinion,  Ilippd  V.  Darling,  60  O.  S.  591]. 

Where  the  language  in  the  granting  and 
habendum  clauses  of  a  will  is  such  that  it 
creates  an  estate  tail  in  the  lands  devised,  an 
intention  to  create  an  estate  in  fee  can  not 
be  conatrued  out  of  otiier  clausee  in  the  will 
unless  such  intention  be  clearly  and  un- 
mistakably e^ressed:  Darling  v.  Hippel,  12 
0.  C.  D.  754  [affirmed,  without  opinion, 
Hippel  V.  Darling,  60  O.  S.  SOI]. 

Where  the  language  of  a  will  is  such  that 
it  creates  an  estate  tail  in  lands  devised,  a 
proviso  that  the  devisee  "shall  pay  all  taxes 
which  may  accrue  upon  said  lands  after  he 
arrives  at  the  age  of  twenty-one  yeai«,"  is 
not  sufficient  to  establish  an  intention  on  the 
part  of  the  testator  to  devise  such  lands  in 
fee  simple:  Darling  v.  Hippel,  12  0.  C.  D.  754 
[affirmed,  without  opinion,  Hippel  v.  Darling, 
60  O.  S.  501]. 

Where  lands  are  conveyed  by  deed  "to  A 
the  heirs  of  his  body,  and  assigns,  forever" 
the  grantee  taltea  an  estate  tail:  Pollock  v. 
Speidel,  17  O.  S.  439,  II  Longsdorf's  Notes, 
842. 

A  devise  to  a  son  "and  his  heirs  to  the 
third  generation"  must  be  construed  as  an 
estate  tail,  else  these  words  would  be 
meaningless.  Accordingly,  under  G.  C, 
i  8622,  the  son  takes  a  life  estate  and  hi9 
children  take  a  fee  simple:  Xaylor  v.  Loomis, 
9  O.  C.  C.  96,  6  O.  C.  D.  41. 

A  devise  of  a  remainder  "to  my  youngest 
child  and  the  heirs  of  her  body  forever," 
creates  an  estate  tail,  and  tlie  issue  of  such 


child  as  first  donee  in  tail  takes  in  fee: 
Wolf  V.  Stout,  9  Dec.  Rep.  231,  11  Bull.  236. 

A  will  devising  lands  to  testator's  son,  "to 
be  held  and  enjoyed  by  him  uid  the  heirs  of 
his  body  lawfully  begotten  forever,"  creates 
an  estate  tail  and  not  in  fee  simple,  and 
the  devisee  can  not  by  deeding  away  the 
lands  so  devised  to  him  cut  off  his  heirs: 
Darling  v.  Hippel,  12  O.  C.  D.  754  [affirmed, 
without  opinion,  Hippel  v.  Darling,  60  O.  S. 
591]. 

A  will  devising  the  landed  estate  to  testa- 
tor's three  sons,  to  one  about  eighty  acres, 
to  another  about  seventy-eight  atrres,  with 
the  habendum  clause,  creating  estates  tail, 
to  vest  upon  the  death  or  marriage  of  testa- 
tor's wife,  is  not  affected  or  the  estates 
changed  to  fee  simple  by  a  provision  follow- 
ing in  another  part  of  the  will,  that:  "It  is 
my  will  and  desire  and  I  wish  to  be  distinctly 
understood  that  the  preceding  items  contain 
my  last  will  and  testament  upon  this  express 
condition,  that  my  now  wife  shall  continue 
to  iie  a  widow,  after  my  decease,  during  her 
natural  life,  but  in  case  my  said  wife  should 
afterward  marry,  then  and  in  that  case  it  ia 
my  will  and  desire  that  all  my  landed  estate 
shall  be  equally  divided  between  my  three 
sons  and  all  the  other  property  divided  as 
aforesaid  as  near  the  manner  pointed  out  in 
the  respective  items  as  the  circumstances 
will  admit":  Darling  v.  Hippel,  12  O.  C.  D 
754  [affirmed,  without  opinion^  Hippel  V. 
Darling,  60  O.  S.  591]. 

Under  a  devise  "to  my  said  son"  of  the 
undivided  one-faalf  of  certain  real  estate, 
"to  have  and  to  hold  the  said  property  for 
Ilia  life,  and  the  remainder  over  at  his  death 
to  the  heirs  of  bis  body,  their  heirs  and 
assigns  forever  share  and  share  alike,"  the 
children  of  the  said  son  of  the  testatrix  are 
seized  with  a  fee  simple  title :  Poor  v.  Hart, 
11  O.  N.  P.  (N.S.)  49,  21  O.  D.  (N.P.)  260 
[affirmed,  without  opinion.  Hart  v.  Poor,  84 
0.  S.  480].  See  also  Wills,  Leoacies  and 
Devises. 

A  conveyance  in  fee  to  the  grantee  (son  of 
grantor),  "during  his  natural  life,  and  then 
to  pass  exclusively  to  the  heirs  of  his  own 
body  in  fee  simple  forever,"  provided  said 
grantee  "does  not  sell  or  convey  said 
premises  before  his  death,  in  such  event  the 
title  passes  to  the  purchaser,"  creates  a 
conditional  limitation  in  tail  to  the  issue 
of  the  donee  in  tail  subject  to  be  barred  and 
defeated  by  alienation  by  the  donee  in  tail 
during  his  life  and  the  grantee  of  the  donee 
in  tail  takes  a  fee  simple:  Aiken  V.  Spellmm, 
4  O.  N.  P.  297,  6  0.  D.  (N.P.)  409. 

An  estate  tail  must  contain  no  limitation 
as  to  duration  or  heirs  of  the  body  of  the 
first  donee  in  tail.  If  a  devise,  which  would 
otherwise  have  created  an  estate  tail,  pro- 
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Tides  for  the  estate  going  over  on  failure  of 
iBBae  in  the  remaindmnen,  no  estate  tail  is 
created:  TVUUamt  t.  Holler,  13  O.  K.  P. 
(N.S.)  320. 

A  devise  to  A  for  life,  and,  after  hia 
decease,  to  the  heirs  of  his  body,  and  failing 
heirs  at  his  decease,  then  over,  is  an  estate 
tail  in  A:  King  v.  King,  12  0.  890,  I  Longs- 
dorfs  Notes,  616. 


IT.   INTERESTS  OF  DONEE  AND  ISSUE. 

A.   FiBST  Domx. 

The  first  donee  in  tail  does  not  fake 
merely  a  life  estate:  Poor  v.  Hart,  11  O. 
N.  P.  (N.S.)  49,  21  0.  D.  (N.P.)  260 
[affirmed,  witbont  opinion.  Hart  T.  Poor,  84 
O.  S.  489]. 

G.  C,  I  8622,  does  not  affect  the  interest  of 
the  first  donee  in  tail:  Richardson  v.  Stock- 
yard  Co.,  8  O.  N.  P.  213,  11  O.  D.  (N.P.)  367. 

The  first  donee  takes  merely  fee  tail;  and 
he  can  not  convey  a  fee  simple  so  as  to  defeat 
the  right  of  liis  issue:  Pollock  v.  Bpeidel,  17 
O.  S.  439,  II  LongBdorf's  Notes,  842. 

O.  C,  i  8022,  does  not  reduce  the  interest 
of  the  first  donee  from  an  estate  tail  to  a 
life  estate;  and  aceordingly  the  surviving 
spouse  of  the  first  donee  in  tail  is  entitled 
to  dower  or  curtesy  in  accordance  with 
the  statutes  then  in  force:  Harknesa  v.  Com- 
ing, 24  0.  S.  416,  in  Longsdorf's  Notes, 
181. 

The  rule  in  Shelley's  Case  did  not  convert 
the  fee  tail  into  a  fee  simple:  Pollock  v. 
Bpeidel,  27  O.  S.  86,  III  Longsdorf's  Notes, 
346. 

The  first  donee  in  tail  can  not,  in  this 
state,  by  a  sale  and  conveyance  in  fee  simple, 
with  covenant  of  warranty,  bar  the  entail, 
or  deprive  his  issue  of  the  right  of  succes- 
sion to  the  inheritance:  Pollock  v.  Speidel, 
17  O.  S.  439,  II  Longsdorf's  Notes,  842. 

It  is  not  a  bar  to  an  action  by  the  issue 
of  a  tenant  in  tail  to  recover  the  entailed 
lands,  that  their  ancestor,  the  tenant  in  tail, 
has  conveyed  with  covenants  of  warranty 
and  that  assets  have  descended  to  tliem 
from  his  estate:  Pollock  T.  Bpeidel,  17  O.  S. 
439,  n  Longsdorf  s  Notes,  842. 

The  statute  of  limitations  will  not  begin 
to  run  against  the  right  of  action  of  the  heirs 
of  one  who  being  entitled  to  a  fee  tail  in 
land  att«npted  to  convey  the  same  in  fee 
simple,  until  the  death  of  the  grantor,  and 
the  right  of  action  of  the  heirs  accrues: 
Darling  v.  Hippel,  12  O.  C.  D.  754  [affirmed, 
without  opinion,  Eippel  v.  Darling,  60  O.  S. 
691]. 


B.  Isstrs  or  Donkb. 

1.   Who  ore  laeue. 

The  phrase  "issue  of  the  body"  is  capable 
of  two  constructionB,  it  may  be  that  the 
legislature  intended  it  to  apply  only  to  those 
who  were  in  fact  "issue,"  or  it  may  he  that 
it  was  intended  to  embrace  all  those  whom 
the  law  placed  in  the  position  and  class  of 
issue:  Fugmann  v.  Teobald,  3  O.  N.  P.  66, 
4  O.  D.  (N.P.)  67  [on  appeal,  Fugmann  v. 
Theobald,  12  0.  C.  D.  720,  and  not  affected  by 
the  reversal  in  Theobald  v.  Fugman,  64  O.  S. 
473.  IV  Longsdorfs  Notes.  876]. 

"Issue  of  the  body"  and  "children  bom  In 
lawful  wedlock"  are  convertible  terma,  but 
"heirs"  and  "issue  of  the  body"  are  not.  A 
person  may  be  the  "heir"  of  another  perscm, 
without  being  "issue  of  the  body"  of  that 
other,  but  no  one  can  be  the  "child"  of 
another  without  being  both  "heir"  and  "issue 
of  the  body"  of  that  other:  Fugmann  T. 
Teobald,  3  0.  N.  P.  65,  4  O.  D.  (N.P.)  67 
[on  appeal,  Fugmann  v.  Theobald,  12  O.  C.  D. 
720,  and  not  affected  by  the  reversal  in 
Theobald  v.  Fugman,  64  O.  S.  473,  IV  Longs- 
dorf's Notes,  876]. 

The  general  meaning  applicable  to  the 
word  "issue"  is  that  it  includes  grand- 
children, and  that  it  is  as  broad  as  "heirs 
of  the  body"  includiog  lineal  descendants 
indefinitely:  Moon  v.  Hcpford,  2  0.  N.  P. 
365,  3  O.  D.  (N.P.)  508. 

One  not  of  tue  blood  of  the  testator  who 
has  been  designated  an  heir  under  favor  of 
G.  C,  §8508,  is  not  issue  of  the  body  of 
Buch  testator  within  the  meaning  of  G.  C, 
§  10504:  Theobald  v.  Fugman,  64  O.  S.  473, 
IV  Longsdorf's  Notes,  876  [reversing  Fug- 
mann V.  Theobald,  12  O.  C.  D.  720,  in  which 
the  same  judgment  was  rendered  as  in  Fug- 
mann 7.  Teobald,  3  O.  N.  P.  65,  4  O.  D. 
(N.P.)  67]. 

A  person  adopted  and  designated  as  an 
heir  under  G.  C,  K|  8030  and  8598,  can 
not  be  regarded  as  issue  and  take  under  a 
devise  to  his  adopter  and  to  the  issue  of  her 
body  in  fee,  with  reversion  in  her  surviving 
brotiiers:  Richardton  v.  Btoch  Yarde  Co.,  8 

0.  N.  P.  213,  11  O.  D.  (N.P.)  367. 

An  adopted  child  is  not  such  issue  as  will 
prevent  a  legacy  from  lapsing  as  provided 
in  O.  C,  1  10681,  where  a  legatee  di^  before 
the  testator:  Phillips  v.  McConica,  59  O.  S. 

1,  rv  Longsdorf's  Notes,  757. 

G.  C,  {{8030  and  8598,  permitting  the 
adoption  of  children  and  designation  of  heirs, 
confer  the  right  and  power  upon  an  adopter 
to  prescribe  who  shall  be  heir  to  himself,  but 
do  not  extend  the  power  so  that  he  may 
designate  who  may  take  the  property  of  some 
one  else,  nor  ^ve  him  the  right  to  eliattge 
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without  the  consent  of  the  donor  of  an  estate 
tail,  or  those  in  privity  with  him,  the  course 
of  succession  prescribed  by  the  donor,  so  as 
to  divest  him  or  his  heire  of  vested  rights: 
Richardson  v.  Stock  Yards  Co.,  8  O.  N.  P. 
213,  11  O.  D.  (N.P.)  367.  See  also  Wills, 
Legacies  and  Devises. 

An  illegitimate  daughter  can  not  take 
under  a  will  as  the  "issue"  of  her  mother, 
nor  could  she  inherit  collaterally  from  her 
mother's  niece:  Oihaon  v.  McTieely,  11  O.  8. 
131,  II  Longsdorf's  Notes,  488  [affirming 
Gibson  V.  Moulton,  13  Dec.  Rep.  97,  2  D. 
158]. 

For  the  capacity  of  illegitimate  children  to 
take  under  a  gift  to  A  and  the  heirs  of  his 
body  lawfully  batten,  where  they  had  been 
made  legitimate  by  the  sabsequent  marriage 
of  t^e  parents  and  the  recognition  of  their 
father,  see  Knif^n  T.  Schaffer,  12  O.  C.  G. 
753,  4  O.  G.  D.  62. 

2.    Interest  During  Life  of  Donee. 

The  children  of  a  donee  in  tail  have  no 
interest  during  the  life  of  the  donee  in  tail 
which  they  can  alienate:  Dungan  v.  Kline, 
81  0.  S.  371;  Cor(er  v.  Orossnickle,  11  O. 
N.  P.  (N.S.)  465,  22  O.  D.  (N.P.)  680. 

During  the  life  of  the  first  donee  in  tail, 
ttte  issue  of  such  donee  has  no  estate  or 
interest  in  the  lands  entailed  which  he  can 
aliraate;  and  a  deed  given  bj  such  issue 
during  the  life  of  the  first  donee  in  tail 
passes  no  interest  where  auch  issue  die 
before  the  death  of  the  first  donee  in  tail, 
tiiemeelvea  leaving  issue  surviviAg:  Dungan 
V.  iTIten.  81  0.  S.  S71. 

A  devise  to  testator's  daughter  A  and  the 
heirs  of  her  body  devises  a  fee  taiL  The 
children  of  such  daughter,  during  the  life  of 
their  mother,  have  no  interest  in  such  prop- 
er^ which  they  can  release  or  quitclaim  by 
deeds  given  upon  a  nominal  consideration 
and  purporting  to  convqr  "all  my  r^ht,  title, 
inttf  est,  and  estate  in  and  to  the  for^^ii^ 
described  real  estate,  whether  vested  or  con- 
tingent, which  I  now  have  or  may  hereafter 
have  or  derive  from  the  will  of  my  late 
grandfather  B,  giving  and  bequeathing  said 
real  estate  to  my  mother  A  and  the  heirs 
of  her  body":  Carter  v.  Groasnickle,  11  0. 
N.  P.  (N.S.)  465,  22  O.  D.  (N.P.)  680. 

Quitclaim  deeds  by  the  donees  in  tail, 
reciting  a  consideration  of  one  dollar,  and 
reciting  an  intent  to  convey  all  their  interest, 
vested  or  contingent,  which  they  now  have 
or  may  hereafter  acquire,  will  not  pass  their 
after-acquired  title  by  estoppel,  for  there  i8 
no  assertion  of  being  possessed  of  the  estate, 
but  only  of  an  intention  to  convey  a  hoped- 
for  estate;  nor  do  the  deeds  amount  to  a 


contract  to  convey,  because  there  is  no 
adequate  consideration  to  support  speeiflo 
performance:  Carter  v.  Orossnickle,  11  O. 
N.  P.  (N.S.)  465,  22  O.  D.  (N.P.)  880. 

3.    Interest  on  Death  of  Donee. 

The  eifeet  of  G.  C,  |  8622,  is  to  past  to  the 
issue  of  the  first  donee  in  tail  an  estate  in  fee 
simple  upon  his  death:  PoUock  T.  Speidel, 
17  0.  8.  439,  II  Longsdorf's  Notes,  842; 
Harknett  v.  Coming,  24  0.  S.  416,  HI 
Longsdorf  s  Notes,  181 ;  Broadstone  T.  Broum, 
24  O.  S.  430,  III  Longsdorf  8  Notes,  182; 
Richardson  v.  Stockyard  Co.,  8  O.  N.  P.  21S, 
11  0.  D.  (N.P,)  367. 

The  fact  that  the  first  donee  in  tail  has 
himself  conveyed  the  entailed  realty  to  his 
issue  and  to  the  heirs  of  their  bodies  for- 
ever, does  not  reduce  their  interest  on  his 
death  from  a  fee  simple  to  a  fee  tail :  Pollock 
V.  Speidel,  27  O.  S.  86,  III  Longsdorf's  Notes, 
346. 

A  devise  of  realty  by  a  testator  to  his 
granddaughter  A  and  her  issue,  with  a 
habendum  "to  A  and  her  issue  and  their 
heirs"  gives  to  A  an  estate  in  fee  tail,  the 
word  "heirs"  being  used  as  a  word  of  limita- 
tion and  not  of  purchase:  Harkness  v.  Cor- 
ning, 24  O.  S.  416,  III  Longsdorf's  Notes, 
181. 

Under  a  devise  of  certain  real  estate  to  a 
son  "to  have  and  to  hold  the  said  property  for 
bis  life,  and  the  remainder  over  at  his  death 
to  the  heirs  of  his  body,  their  heirs  and 
assigns  forever,  share  and  share  alike,"  the 
children  of  said  son  take  the  fee  and  not 
an  estate  tail:  Poor  v.  fort,  11  O.  N.  P. 
(NJ3.)  49,  21  O.  D.  (N.F.}  260  [affirmed, 
without  opinion.  Hart  T.  Poor,  84  O.  S.  487]. 

A  testator  devised  certain  lands  to  his 
daughter  for  life,  with  remainder  after  her 
deatii  to  iter  children,  then  unborn,  forevnr, 
without  otherwise  disposing  of  the  inheri- 
tance. It  was  h^,  the  reversion  in  fee 
descended  to  and  vested  in  the  heirs  of  the 
testator  at  his  death,  subject,  however,  to 
divest  in  the  event  that  the  devisee  for  life 
should  die  leaving  children,  surviving  her: 
Gilpin  v.  WiUiams,  26  0.  S.  283,  lU  Longs- 
dorf's Notes,  230. 

Where  a  testator  gives  property  to  two 
daughters  and  two  grandsons  for  life,  and 
then  provides  that  the  portion  in  which 
each  of  them  enjoyed  a  life  estate  shall 
"descend  and  pass  absolutely,  uncondition- 
ally, and  in  fee  simple,  respectively,  to  the 
children  of  each,  lawfully  begotten  of  the 
body  of  each,  or  to  the  children  or  child  law- 
fully begotten  of  the  body  of  such  child  or 
children,"  it  was  held  that  the  words  "or 
to  the  children  or  child  lawfully  b^otten 
of  the  body  of  such  child  or  children"  were 
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intended  to  designate  persons  who  might 
be  living  at  the  death  of  the  tenants  for  life, 
and  not  as  words  of  limitation,  requiring  a 
succeBsion  first  to  children  and  then  to 
children  of  the  children:  Steveiison  v.  £i<an«, 
10  O.  S.  307,  II  Longsdorf  s  Notes,  438. 

V.    INCIDENTS  OF  FEE  TAIL. 

An  estate  tail  must  contain  no  limitation 
as  to  deration  or  heirs  of  the  body  of  the 
first  donee  in  tail;  accordingly  if  a  devise, 
which  would  otherwise  have  created  an  estate 
tail,  provides  for  the  estate  going  over  on 
failure  of  issue  in  the  remaindermen,  no 
estate  tail  is  created:  Williams  v.  Holler,  13 
0.  N.  P.  (N.S.}  329. 

The  donor  in  tail,  as  the  source  of  the 
title  in  expectancy  of  the  heirs  of  the  body  of 
the  tenant  in  tail,  has  the  legal  right  to 
provide  the  means  of  barring  the  entail,  or 
cutting  off  the  expectancy,  by  the  same 
instrument  which  created  such  expectancy: 
Toder  V.  Ford,  10  Dee.  Rep.  675,  23  Bull 
64. 

Thoofi^,  under  a  deed  to  A  and  the  heirs 
of  his  body,  tiie  issue  take  by  descent,  yet  the 
tenant  in  tail  ii  not  the  source  of  their 
title;  they  take  formam  doiU,  from  the  person 
who  first  created  the  eeiate,  and  are  there- 
fore not  estt^ped  by  a  deed  of  the  tenant 
in  taU:  PoUock  T.  Sptidel,  17  O.  8.  439,  II 
LongsdorFe  Notes,  842. 

An  estate  tail  is  an  estate  of  inheritance 
and  the  issue  of  the  donee  takes  by  descent 
per  formam  dotri  from  the  person  who  first 
created  the  estate  and  not  from  his  inunediate 
ancestor,  nor  by  purchase,  and  is  excepted 
from  the  operation  of  G.  C.  |{  8030  and 
85S8,  relating  to  adopted  or  designated  heirs: 
Richardson  v.  Stock  Tarda  Co.,  8  O.  N.  P. 
213,  11  O.  D.  (N.P.)  367. 

Under  the  will  of  A  devising  his  estate 
to  his  wife  for  life  with  remainder  to  his 
sisters  and  their  heirs  forever,  the  share  of 
any  sister  dying  without  issue  to  be  divided 
among  the  survivors,  all  of  his  estate  passed 
to  his  wife  for  life,  then  to  his  sisters  in 
fee  tail,  and  then  to  their  issue  in  fee  simple. 
In  the  absence  of  issue  of  any  sister,  her 
share  passed  to  the  surviving  sister  or  sisters 
in  fee  simple:  Harding  v.  Marsh,  9  0.  C.  C. 
(N.  S.)  542,  19  O.  C.  D.  676  [affirmed,  with- 
out opinion,  sub  nomine,  Knight  v.  Harding, 
76  O.  8.  614]. 

Where  the  donor  in  a  deed  tail  reserved 
"the  right  during  his  natural  life  to  control 
the  conveyance  of  said  premises  during  the 
minority  of  any  of  the  heirs  of  the  body"  of 
the  tenant  in  tail,  a  deed  by  the  tenant  in 
tail  and  the  donor  during  the  minority  of 
all  the  children  of  the  tenant  in  tail  is 
an  execution  of  the  power  reserved  and 


bars  the  entail,  and  cuts  off  the  expectancy 
of  the  heirs  of  the  body  of  the  tenant  in  tail: 
Yoder  v.  Ford,  10  Dec  Rep.  675,  23  Bull.  54. 

A  the  owner  in  fee  conveyed  lands  to  hia 
son  B  "During  his  natural  life  and  then  to 
pass  exclusively  to  the  heirs  of  his  own  body 
in  fee  simple  forever,  provided  6  does  not 
sell  and  convey  said  premises  before  his 
death,  in  such  event,  the  title  passes  to  the 
purchaser."  B  reconveyed  the  said  real  es- 
tate to  A  by  deed  in  fee  simple  and  A  then 
conveyed  to  the  wife  in  fee.  It  was  held  that 
the  wife  of  B  took  an  estate  in  fee  and  that 
the  limitation  entailed  by  the  deed  of  A  was 
defeated:  Aikin  v.  ftpcllman,  4  0.  N.  P.  297, 
6  O.  D.  (N.P.)  409  [affirmed,  without  opin- 
ion, Cook  V.  Aikin,  60  O.  S.  608]. 

Where  a  wife  died,  leaving  a  husband  and 
three  children,  and  the  husband  mortgaged 
his  estate  by  curtesy,  such  mortgage  could 
not  be  enforced  so  long  as  either  of  said  chil- 
dren survived:  Robert  v.  Stiff e,  41  O.  S. 
226,  IV  Longsdorrs  Notes,  68. 

VI.   ACTION  TO  SELL  ENTAILED 
ESTATE. 

A,  Jurisdiction. 

The  probate  court  has  no  jurisdiction  to 
sell  entailed  real  estate:  Jones  v.  Wright,  1 
O.  C.  C.  (N.S.)  59,  14  0.  C.  D.  649. 

An  order  for  the  sale  of  an  estate  limited 
to  the  first  taker  for  life,  remainder  to  her 
children,  created  previously  to  that  statute, 
made  in  a  proceeding  commenced  by  the  life 
tenant,  is  of  no  legal  force  whatever,  because 
the  court  is  without  jurisdiction  of  the  sub- 
ject-matter and  may  therefore  be  collaterally 
impeached  by  those  who  did  not,  or  who  could 
not,  by  reason  of  minority,  assent.  The  fact 
that  the  petitioner,  the  life  tenant,  was  the 
guardian  of  her  minor  children,  and  as  such 
guardian  entered  their  appearance  and  con- 
sented for  them,  does  not  estop  such  minors 
or  their  legal  representatives  from  recovering 
the  possession  of  the  land  from  a  purchaser 
at  the  sale  or  those  claiming  under  him: 
Ream  v.  Wolls,  61  O.  8.  131,  IV  Longsdorfs 
Notes,  803. 

An  order  confirming  the  report  of  a  trustee 
of  the  proceeds  of  entailed  estates,  sold  under 
G.  C,  SS  11925,  et  aeq.,  which  shows  the  in- 
vestment or  otiier  disposition  of  substantially 
all  of  the  proceeds  of  the  sale,  is  a  final  order 
in  a  civil  action  in  which  the  right  to  de- 
mand a  jury  does  not  exist  and  is  therefore 
appealable:  Ludlow  v.  Uoore,  17  O.  C.  D. 
496,  2  O.  L.  H.  491. 

B.  Pabtiks. 

Under  the  act  of  April  4,  1859,  and  the 
supplemental  acts  (see  G.  C,  1  11925),  the 
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owner  of  »  life  estate  in  poeeenUon  oiwted 
by  will  subsequent  to  April  IS,  1866,  may 
institute  proceedings  for  the  sale  of  both 
the  life  estate  and  the  Mtate  in  remainder; 
and  this  maj  be  done  notwithstanding  the 
testator  provided  in  the  will  for  the  disposi- 
tion iA  the  land  and  the  determination  of 
the  life  estate:  Vtmrnont  t.  Weatfall,  33  O. 
8.  813,  UI  Longsdorfs  Notes,  667. 

A  widow  seeking  a  life  estate  tinder  a  will 
by  eleeticm  can  have  rdief  under  O.  C, 
f  U92S;  Dukea  t.  Dukes,  4  0.  C.  C.  607.  2 
O.  C.  D.  676. 

If  the  petition  to  sell  under  t^e  disen- 
tailing acts  makes  all  those  named  in  the 
will  parties,  and  avers  tliey  are  the  sole  heira 
at  law,  this,  in  effect,  avers  that  these  are 
all  the  heirs,  as  against  a  demurrer  for  de- 
fect of  parties:  Nimmone  v.  Weatfall,  33  0. 
8.  213,  III  LoDgsdorrs  Notes,  667. 

C.  PETmON. 

For  the  contents  of  the  petition,  see  Dukes 
V.  Dukes,  4  O.  C.  C.  507,  2  O.  C.  D.  676. 

A  copy  of  the  will  is  to  be  filed  with  the 
petition:  Dukes  v.  Dukea,  4  O.  C.  0.  607,  2 
O.  C.  D.  676. 

Omission  to  give  a  copy  of  the  will,  or 
other  instrument  creating  the  estate  in  the 
petition,  though  required  by  G.  C,  1 11926, 
is  not  reversible  error  if  not  objected  to  be- 
low: Oyler  v.  Scanlan,  33  0.  S.  308,  III 
Longsdorfs  Notes,  676. 

D.  Fbiobitt  and  Saul 

A  recorded  mortgage  of  an  equitable  in- 
terest under  a  contract  for  tiie  sale  of  an 
entailed  estate,  is  not  prior  to  a  subsequent 
assignment  with  said  contract  with  the  ap- 
proval of  the  eourt:  Door  d  Paint  Oo.  t. 
Bvrrwca,  2  O.  C.  C.  (N.S.)  213,  15  O.  C.  D. 
781. 

A  tenant  for  life  asked  for  the  sale  of  the 
undivided  half,  held  by  remaindermen,  who 
objected  that  such  sale  would  injure  them. 
It  was  competent  for  the  court  to  order  sale 
of  the  whole,  with  the  consent  of  the  tenant 
for  life  who  held  the  other  undivided  half,  it 
appearing  that  nuch  sale  would  not  injure 
remaindermen:  Oyler  v.  Scanlan,  33  0.  S. 
308,  III  Longsdorfs  Notes,  675. 

Where  in  a  proceeding  under  G.  C, 
1  11925,  an  action  was  brought  by  the  tenant 
for  life  of  real  estate  against  the  remainder- 
man, asking  for  the  sale  or  lease  of  said 
premises,  it  was  held  that  an  order  of  court 
authorizing  a  lease  of  said  premises  with  a 
privilege  of  purchase,  even  if  erroneous  was 
not  void,  and  is  valid  and  binding  until  re- 
versed: Osseforth  v.  Bussman,  8  O.  C.  C. 
694,  4  O.  C.  D.  391,  1  O.  D.  (N.P.)  435. 


FEIGNED  ACCOMPLICE. 

See  Entbaphent. 

FEIGNED  CONTROVERSY. 

See  Courts. 

FEIGNED  ISSUE. 

For  feigned  issue,  see  Eqcitt. 

FELLOW  SERVANTS. 

For  a  discussion  of  the  questions  concern- 
ing fellow  servants,  see  Masteb  Aim  Sebv- 
ANT;  Negligence. 

FELONIES  AND  MISDE- 
MEANORS. 

See  Felont;  Misdeubanob. 

FELONY. 

For  a  discussion  of  the  particular  aets 
which  coDsUtute  felonies,  see  the  titlea  of 
the  vpeai&c  crimes  and  cross  rrierenoea  there- 
under. 

For  general  questions,  see  AiSEBS,  Abet* 

TOBS  AND  AcXmcmCBS;  ABBEST;  AUTBEn»B 

AcqciT  AND  Convict;  Coitbts;  Evidence; 
Fires;  Indioticbnt;  Intobication;  Jobu- 
DicnoN;  Sentence;  Vkxuk;  Vebdict. 

For  responsibility  for  crime  in  case  of  in- 
fants, insane  persons,  etc.,  see  Cobsobattonb; 
Ddbbss;  Entkapuent;  Husband  and  Wnv; 

INFANTS;    INSANE,    lUBECILES   AND  IHOTS; 

Intoxication. 
For  compounding  of  a  felony,  see  Con- 

POUNDINO  FSbONT. 

.That  a  conviction  of  a  felony  may  be  had 
on  the  uncorroborated  testimony  of  an  ac- 
complice, see  AiDEBS,  Abbttobs  and  Acook* 

PLICES. 

As  to  admission  to  bail  of  one  convicted 
of  a  felony  pending  the  hearing  on  a  petition 
in  error,  see  Bail  and  Recognizance. 

Felonies  are  those  crimes  that  may  be 
punished  by  death,  or  by  imprisonment  in 
the  penitentiary:  Hallett  v.  State,  29  0.  S. 
168,  III  Longsdorfs  Notes,  454. 

The  fact  that  an  offense  may  be  punished 
by  fine  and  imprisonment  in  the  county  jail 
does  not  make  it  a  misdemeanor  only,  if  it 
may  be  punished  by  imprisonment  in  the 
penitentiary:  State,  cx  rel.,  Hamilton,  3  0 
C.  C.  10,  2  O.  C.  D.  0. 

G.  C,  %  12372,  attaches  to  the  word  felony 
a  meaning  wholly  at  variance  with  its  mean- 
ing at  common  law.    The  common  law  dis- 
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tinction  between  feltmies  and  miBdemeanors 
never  existed  in  this  state;  Mitchell  v.  State, 
42  O.  S.  383,  rV  Longsdorf's  Notes,  118. 

"Felony"  and  "feloniouBly"  in  criminal  law 
in  Ohio  have  only  such  meaning  as  ie  fixed  by 
the  statute:  Mitchell  V.  Htate,  42  0.  S. 
383,  IV  LongBdorf'B  Not^s,  118. 

The  word  "felony"  is  a  technical  word  and 
is  to  be  understood  in  its  recognized  legal 
Bensfj,  unless  the  legislature,  in  the  act  in 
which  it  is  found,  has  by  an  interpretation 
clause,  or  otherwise,  given  the  sense  in  which 
it  is  understood  when  used  in  the  penal  stat- 
utes of  general  code:  Qriffin  v.  State,  34  O. 
8.  290,  in  Longsdorfa  Notes,  717. 

To  predicate  an  act  as  being  "felonious" 
is  merely  to  assart  a  legal  conclusion  as  to 
the  quality  of  the  act;  and,  unless  the  act 
chaffed  of  itself  imports  a  felony,  it  is  not 
made  so  1^  describing  it  as  "felonious": 
tfatAews  v.  State,  4  O.  S.  540,  II  Longsdorf's 
Notes,  129. 

Where  both  a  misdemeanor  and  a  felony 
ar«  charged  a^d  the  accused  is  held  to  an- 
swer for  the  felony,  he  should  be  dischai^ed 
from  the  misdemeanor:  Sticf  T.  Cincinnati, 
19  0.  a  (N.P.)  484,  6  O.  L.  R.  602. 

The  statutory  provision  that  a  convicted 
person  may  be  imprisoned  until  his  fines  and 
costs  are  paid,  applies  only  to  misdemeanors, 
and  where  such  a  provision  is  made  a  part 
of  the  sentence  of  one  convicted  of  a  felony, 
error  will  lie  to  a  refusal  to  eliminate  that 
portion  of  the  sentence:  Smith  v.  State,  4 
O.  C.  C.  (N.S.)  101,  14  0.  C.  D.  140. 

Inasmuch  as  malicious  destruction  of  prop- 
erty is  a  felony  if  the  property  destroyed  is 
of  the  value  of  one  hundred  dollars  or  more, 
the  probate  court  is  without  jurisdiction  over 
a  cause  where  the  defendant  is  so  charged: 
Adams  v.  State,  11  O.  N.  P.  (N.S.)  11. 

The  offense  of  stoning  a  passenger  car  of 
a  railway  train  punished  by  G.  C,  S  12497, 
is  a  felony  since  it  may  be  punished  by  im- 
prisonment: State,  ex  rel.,  Hamilton,  3  O. 
C.  C.  10,  2  O.  C.  D.  6. 

The  amount  of  a  note,  which  is  the  sub- 
ject of  a  criminal  act,  and  not  its  value,  de- 
termines whether  it  is  a  felony  or  a  mis- 
demeanor: Ellars  V.  State,  25  0.  S.  366.  Ill 
Longsdorf's  Notes,  246. 

An  heir  does  not  forfeit  the  inheritance 
by  having  murdered  the  ancestor  in  order 
to  obtain  it,  there  being  no  corruption  of 
blood  or  forfeiture  of  estate  bv  felony:  Deem 
V.  MiUikin,  6  O.  C.  C.  357,  3  O.  C.  D.  491 
[affirming  Deem  t.  Rinnger,  11  Dec.  Rep. 
492,  27  Bull.  156]. 

In  the  procedure  prescribed  by  the  pro- 
visions of  the  fourth  article  of  the  consti- 
tution all  judgments  which  the  court  of 
appeals  may  render  in  cases  involving  ques- 
tions arising  under  the  constitution  of  the 
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United  States  or  of  this  stat«,  in  cases  of 
felony  (on  leave  first  obtained)  and  in  cases 
which  originated  in  the  court  of  appeals, 
without  r^ard  to  the  time  when  the  eases 
may  be  brought  into  that  court,  there  may 
he  a  review  by  the  supreme  court  by  pro- 
ceedings in  error  instituted  in  accordance 
with  the  laws  in  force  January  1,  1913;  and 
the  same  course  may  be  taken  for  the  re- 
view of  judgments  of  the  court  of  appeals 
in  cases  of  public  or  great  general  interest 
if  the  cases  were  pending  in  the  circuit  court 
on  said  first  day  of  January:  Akron  v.  Roth, 
88  O.  S.  456. 

G.  C,  U  13682,  13683  and  13684,  in  so 
far  as  they  purport  to  confer  upon  the 
supreme  court  appellate  jurisdiction  in  mis- 
demeanors, are  inconsistent  with  the  consti- 
tution as  amended  and  therefore  have  no 
further  force  or  effect.  The  question  of  the 
jurisdiction  of  this  court  under  the  provi- 
sions of  said  sections  in  felony  cases  is 
not  involved  in  this  case  and  is  not  here  de- 
cided: State  V.  Mamfield,  89  O.  S.  — . 

FEMALE. 

For  the  fact  that  carnal  knowledge  of  a 
female  under  sixteen  years  constitutes  rape, 
see  Rape. 

For  the  fact  that  carnal  knowledge  of  a 
female  under  sixteen  years  constitutes  rape, 
See  Rapb. 

For  the  effect  of  carnal  knowledge  of  a 
female  over  sixteen  years  with  her  consent, 
see  AnuLTERY;  Incest;  Seduction. 

Females  can  not  be  sentenced  to  the  Ohio 
state  reformatory:  State  v.  Wilaon,  4  O.  D. 
(N.P.)  328,  36  Bull.  185.  See  also  Sentence, 

FEMALE  EMPLOYES. 

See  Master  and  Servant. 

FEMALE  PUPIL. 

A  male  teacher,  who  has  sexual  intercourse 
with  a  female  under  his  instruction,  with 
her  consent,  at  her  father's  house,  after 
school  hours  of  one  day,  and  before  school 
hours  of  the  succeeding  day,  during  the  term 
of  his  engagement  as  her  instructor,  is  liable 
to  punishment  under  G.  C,  S  13030:  Brown 
V.  State,  38  O.  S.  374,  III  Longsdorf's  Notes, 
976. 

Where  a  music  t«acher,  who  is  «npIoyed 
to  give  a  certain  number  of  lessons  but  not 
for  a  definite  time,  has  intercourse  with  a 
female  pupil  during  the  time  of  such  em- 
ployment, it  is  within  the  meaning  of  O.  C, 
§  13030:  Esley  V.  Slate,  10  0.  C.  O.  (N.S.) 
169,  19  O.  C.  D.  568. 
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In  an  indictment  under  this  section  it  is 
not  necessary  to  aver  that  the  teacher  and 
pupil  were  not  husband  and  wife:  Ealey  v. 
State,  10  0.  O.  C.  (N.S.)  169,  19  O.  C.  D. 
668. 

Q.  C,  S  13671,  proTidea  that  in  prosecu- 
tions under  G.  C,  S  13030,  a  conviction  shall 
not  be  had  on  the  testimony  of  the  female 
unsupported  by  other  evidence  to  the  extent 
required  as  to  the  principal  witnesses  in  case 
oi  perjury.  Under  G.  C,  1  13671,  evidence 
of  sexual  intercourse  between  the  parties 
at  other  times  and  places  than  those  charged 
in  the  indictment  are  admissible:  Btley  r. 
Btate,  10  O.  O.  C.  (N.S.)  169.  19  O.  C. 
D.  668. 

The  positive  testimony  of  a  witness  of  an 
act  of  sezoal  intereoune  betveoi  a  teacher 
and  a  female  pupil,  that  meb  act  oeenrred 
at  a  eertiUn  place  on  Wednesday,  is  mfflcient 
to  sustain  a  verdiet  of  guilty,  evm  though 
the  cxnnplaining  witness  testified  that  no  such 
act  occurred  at  that  place  excc^  mi  Sunday. 
Snoh  testimony  will  )iot  be  exelnded  as  not 


corroborative  of  the  complaining  witness : 
Etley  T.  State,  10  O.  C.  C.  169.  19  0, 

C.  D.  668. 


FEMALE  REFORMATORY. 

See  GiSLS'  Industbiai.  Home. 

FEMALE  SUFFRAGE. 

The  constitutional  power  of  the  l^sla- 
ture  to  provide  for  c(»nmon  schools  is  not 
limited  by  the  definition  of  elector  in  Art. 
V,  S  1)  of  the  Constitution  of  Ohio,  and  the 
right  to  vote  for  school  officers  may  be  cc«- 
ferred  on  women:  State,  ea  rel.,  t.  Board  of 
Elections,  9  0.  C.  C.  134,  6  O.  G.  D.  36.  See 
also  Elections,  Politioal. 

FEME  COVERT. 

See  HuBBAnD  and  Wm. 


FENCES. 

Scope  Mote. — Includes  nature  and  character  of  fences;  partition  fences  and  the  effect  of 
»  faiturn  to  fence.   Swdudes  fences  as  boundaries  and  the  fenoing  of  dangerous  premises. 

Crow  Refemuei. 

For  the  effect  of  a  failure  to  fence,  see  Ahimals. 

For  fence  laws  as  relating  to  trespass  by  animals,  see  ANniALS. 

For  the  liability  for  animals  breaking  through  fences,  see  AkdCAlS;  Railboads. 

For  fences  as  boundaries,  see  Boukdabies. 

For  the  fencii^;  of  dangerous  premises,  see  Danobsous  Pbeicusb;  Kbgliobnci. 

AKALTTICAL  OUTUnC. 

X.  Definition. 

n.  Nature  and  Kind  of  Fence. 

nL  Partition  Fence. 

A.  Urvinclosed  lands. 

B.  Location. 

1.  In  general. 

2.  Evidence  of  location. 

C.  N<rtice. 

D.  IHsqualifwation  of  township  trusts. 

E.  Conclusive  character  of  aioard. 
P.  Contribution. 

IV.  Failure  to  Fence. 

A.  Natural  person. 

B.  BaUroada. 
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I.  DEFINITION. 

Id  law,  a  fence  or  wall  is  a  building: 
ViUvenity  v.  Oinoinnati,  1  O.  N.  P.  (N.S.) 
106.  IS  0.  D,  (N.F.)  741  {affinned.  without 
opinion,  Oinoinnati  v.  Vnivenitj/,  71  O.  S. 
600]. 

IL   NATURE  AND  KIND  OF  FENCE. 

Cratain  kinds  of  fences  may  be  forbidden 
hy  reateictioBs  in  the  deed  ecniTeying  Utle  to 
foeh  land:  MaoOregor  t.  Irtnney,  0  O.  C  C. 
<N.&}  684,  17  0.  C.  D.  490. 

The  kind  of  fence  which  must  be  built  is 
that  which  an  ordinarily  prudent  man  would 
eonsfanefe  under  sindlar  eireinn  stances; 
Kittredge  v.  Oinoinnati,  0  0.  C.  a  (NJ3.) 
046>  18  O.  C  D.  100  [affirming  Kittredgo  v. 
Oinokmati,  2  O.  N.  P.  {NS.)  6,  U  O.  D. 
(NJ.)  6041. 

The  measure  of  care  required  in  main- 
taining a  fenoe  around  a  pasture  to  restrain 
stock  is  that  which  an  ordinarily  pn^tont 
man  would  exercise  under  like  circumstances : 
Kittredgo  v.  Oinokinati,  6  O.  C.  C.  (N.S.) 
MA,  18  O.  C.  D.  100  [affirming  Kittredge  v. 
Cincinnati,  2  0.  N.  P.  (N.S.)  6,  14  O.  D. 
(N.P.)  604]. 

If  the  kind  of  fence  which  is  required  by 
statute  has  not  been  constructed,  it  is  no 
defense  that  the  fence  which  has  been  con- 
structed is  better  or  more  expensive  than 
that  which  ie  required  by  statute:  Robb  v. 
Brachmann,  24  O.  S.  3,  III  Ix>DgBdorf'8 
Notes,  155. 

The  sufficiency  of  a  fence  to  turn  stock,  if 
an  issue,  can  not  be  proved  by  the  opinion 
of  those  whose  only  qualification  was  having 
seen  it:  Railroad  v.  Schutte,  43  O.  S.  270, 
IV  Longsdorfs  Notes,  165.    See  also  Evi- 

A  board  fence  eight  or  more  feet  in  height, 
extending  the  entire  length  of  the  grantor's 
premises  to  the  sidewalk,  which  shuts  off  the 
view  of  the  grantor's  remaining  ground  and 
dwelling  house,  diminishes  the  air  and  light 
formerly  enjoyed  by  him,  and  which  is  con- 
trary to  the  intention  of  the  parties  as  evi- 
denced by  the  stipulations  in  the  deed  and 
ttie  circumstances  and  condition  of  the  prop- 
erty at  the  time  of  the  conveyance,  is  a 
"building"  within  the  meaning  of  a  deed 
providing  agaiiut  the  erecticm  of  certain 
buildii^:  MacOregor  v.  Limey,  6  O.  C.  C. 
(N^.)  524,  17  O.  C.  D.  400  [affirmed,  with- 
out opinion,  Linney  v.  MacOregor,  74  0.  S. 
440].    See  also  Deeds. 

A  and  B  owned  adjoining  lots  and  A 
erected  on  his  lot  a  board  fence  reaching  to 
the  roof  of  B's  house  which  stood  on  the  line 
of  the  two  lots,  which  fence  shut  off  light 
and  air  from  the  windows  of  the  house  of  B 
to  its  injury,  which  fence  was  so  erected  by 


A  for  no  useful  or  ornamental  purpose,  bat 
from  motives  of  unmixed  malice  toward  B. 
In  an  action  by  B  against  A  to  compel  the 
removal  of  the  fenoe,  it  was  held  that  A  had 
a  Ic^al  right  to  erect  and  maintain  such 
fence,  and  that  neither  law  nor  equity  could 
cMnpel  its  removal:  Letts  v.  Keteler,  64  O. 
S.  78,  IV  Longsdorf'a  Notes,  624  [reversing 
jTessIer  v.  Letts,  1  O.  C.  C.  108.  3  O.  C.  D. 
6873. 

Where  windows  in  a  division  wall  look 
down  into  the  adjoining  yard,  the  ownra*  of 
the  latter  may  erect  a  frame  against  them 
and  cut  off  the  light  and  air,  and  his  motive 
is  immaterial:  Dawson  v.  Kemper  32  Bull. 
15  [denying  Kessler  v.  Letts,  7  O.  0.  a  108, 
3  O.  C.  D.  687].    See  also  Ndisanob. 

A  partition  fence  erected  wholly  on  his 
own  lot  by  defendant,  of  high  boards  and  un- 
sightly appearance,  from  house  line  to  street 
line,  erected  wholly  for  malice  and  unfriend- 
liness, is  not  justifiable  use  of  one's  own 
premises,  but  is  a  nuisance  and  will  be  en- 
joined: Peck  Y,  Bovman,  10  Dec  Bap.  667, 
22  Bull.  111. 

The  admission  of  opinion  evidence  on  a 
matter  not  altogether  one  of  common  knowl- 
edge is  largely  discretionary  with  the  court, 
and  if  the  court  thinks  the  testimony  of  one 
having  expert  knowledge  on  the  subject 
would  aid  the  jury  it  may  be  admitted, 
though  on  a  question  not  really  requiring 
expert  testimony;  and  the  opinion  of  a  man 
having  experience  with  stallions  as  to  the 
propensify  of  young  stallions  to  jump  out  of 
their  pastures  at  a  certain  time  of  the  year 
is  proper  to  go  to  the  jury  where  the  suffi- 
ciency <d  a  fence  to  keep  a  young  stallion 
in  a  pasture  is  in  question:  Kittredge  v. 
Cindnnati,  2  0.  N.  P.  (NJB.)  6,  14  0.  D. 
( N.P. )  604.    See  also  Evuwnoe. 

Couneil  may  prescribe  sneh  rulw  for  the 
erection  of  future  bill  boards  as  are  teason- 
able  and  uniform  in  their  application  to  all 
kindred  subjects — ^that  is,  sudi  as  do  not  nn- 
warrantedly  interfere  with  the  use  of  private 
property  and  do  not  make  one  rule  for  a 
bill  board  and  another  for  a  fence  ^ioh  is 
in  all  respects  of  like  eharaeter  with  the  UU 
bowd:  Cusaek  Co.  t.  Oinoinnati,  0  O.  N.  P. 
(N.S.)  466,  20  0.  D.  (N.P.)  219. 

m.    PARTITION  FENCE. 

A.   Unenciasid  Lauds. 

Q.  C,  18  5908.  et  seq.,  can  not  be  so  con- 
strued and  administered  as  to  charge  an 
owner  of  lands  which  are,  and  which  are  to 
remain  unenclosed,  with  any  part  of  the  ex- 
pense  of  constructing  and  maintaining  a 
fence  for  the  sole  benefit  of  the  adjoining 
proprietor:  Coal  Co.  v.  Cozad,  79  0.  S.  348, 
IT  Longsdorf  s  Notes,  1046.  Contra,  NichoU 
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T.  Turner,  10  0.  C.  C.  (K.S.)  600,  20  O.  G. 
D.  810  [reversed,  without  trillion,  yichola  r. 
Turner,  82  0.  S.  410]. 

B.  Location. 

1.    In  Oeneral. 

It  is  only  where  parties  agree  to  a  parti- 
tiOD  fence  and  join  in  its  construction,  that 
it  may  be  placed  half  and  half  on  the  prop- 
erty of  each:  McClecry  v.  Alton,  8  O.  C.  0. 
(N.S.)  481,  19  O.  C.  D.  07. 

The  fact  that  a  fence  has  been  for  many 
yea»  kept  up  along  part  of  the  line  of  a  pri- 
vate road  between  the  opposite  owners,  if 
not  called  for  by  the  contract  establishing 
the  road,  will  not  authorize  the  court  U> 
prevent  a  party  tearing  down  bis  fence,  or 
to  require  a  party  to  erect  a  fence:  Sachs 
V.  Cordes,  11  O.  C.  C.  145,  5  O.  C.  D.  67 
Ireversed,  on  other  grounds,  in  memoran- 
dum opinion,  Baoha  v.  Cordes,  60  O.  S.  609]. 
See  alBO  Baseuent. 

2.   Evidence  of  Location. 

If  a  partition  fence  has  been  destroyed 
one  owner,  without  consulting  the  other, 
any  doubt  as  to  the  location  of  such  fence 
must  be  determined  adversely  to  the  in- 
terest of  the  pftrty  who  thua  destroyed  it: 
iicCleery  T.  Alton,  8  O.  C.  C.  (K.S.)  481,  10 
O.  C.  D.  97. 

In  a  controversy  over  the  location  of  a 
boundary  line  between  city  lots,  the  orig- 
inal monument  having  disappeared,  old 
boundary  fAces  are  by  far  the  better  evi- 
dence of  where  the  lot  lines  actually  are.  The 
presumption  favoring  the  fence  as  establiah- 
ing  said  line  is  not  overcome  by  the  fact  that 
upon  a  resurvey  based  upon  no  original 
monument  another  line  is  established;  Wil- 
9on  V.  Sidle,  4  0.  N.  P.  (N.S.)  465,  17  O.  D. 
(N.P.)  393. 

Where  the  description  shows  the  boundary 
line  to  be  a  straight  line,  it  is  established  by 
the  wall  of  a  permanent  building  standing 
for  the  statutory  period,  even  though  the 
building  docs  not  extend  the  entire  length 
of  the  boundary.  The  occupancy  was  such 
as  to  give  notice  of  the  extent  of  the  adverse 
claim:  Wilson  v.  Sidle,  4  0.  N.  P.  (N.S.) 
466,  17  O.  D.  (N.P.)  393. 

C.  Notice. 

The  provisions  of  the  statutes  with  refer- 
ence to  the  building  of  partition  fences  con- 
template a  continuing  proceeding,  and  the 
notice  required  by  G.  C,  S  5!110,  is  sufficient 
for  all  the  purposes  of  the  case:  Oatchell  v. 
Tnuteea,  13  0.  C.  C.  <X.S.)  496,  22  O.  C.  D. 
637. 


G.  C,  16908,  shows  the  legislative  intui- 
tion that  the  parties  who  occupy  and  im- 
prove the  lands' which  are  divided  a  par- 
tition fence  for  their  own  ben^t  are  the 
parties  who  are*  immediately  eonoerned  in 
its  repair;  and  notice  to  such  person  is 
sufficient.  Accordingly  notice  to  a  tenant  in 
common  who  is  in  sole  possession  of  the 
premises  and  who  is  alone  intemted  in  the 
possession  of  them  and  in  the  repair  of  the 
fence  is  sufficient:  Moore  v.  Oiven,  39  0.  S. 
661,  III  Longsdorf's  Notes,  1050. 

In  a  case  involving  a  partition  fence  the 
notice  must  be  actual  if  the  statute  is  silent 
as  to  the  manner  of  service.  Notice  to  a 
part  owner  in  possession,  who  is  alone  in- 
terested in  the  posHef>sion,  is  a  compliance 
with  a  statute  requiring  notice  to  all  parties 
having  an  interest  in  the  title  or  possession 
of  land  affected  by  a  partition  fence,  and 
gives  the  trustees  ]K)wer  to  assign  to  each 
his  share  to  repair.  Notice  to  nonresident 
owners,  remaindermen,  etc.,  is  not  necessary: 
Moore  v.  Given,  39  O.  S.  661,  III  LongsdorTs 
Notes,  105B. 

D.    DiSQDAUFICATION  OF  TOWNBinp 

Tbvstce. 

If  a  trustee  who  joins  in  making  the  award 
is  a  Bon-in-law  of  one  of  the  property  owners, 
such  disqualification  is  waived  if  no  objection 
is  made  thereto  by  the  other  property  owner 
before  the  award  is  made:  Roibb  v.  Brack' 
man,  38  0.  S.  423,  III  Longsdorfs  Notes, 
980. 

E.    CONCLtTSITB  CaABAOTEB  OF  AWABD. 

The  award  of  tiie  township  trustees  made 
in  the  manner  provided  for  by  statute 
is  final  and  conclusive,  in  the  absence  of 
fraud  or  mistake:  Robb  v.  Brachman,  24  O. 
S.  3,  in  Longsdorrs  Notes,  1S6. 

F.  CONTRIBnTION. 

The  provision  for  contribution  to  the  ex- 
pense of  building  a  partition  fence  applies 
only  to  cases  where  such  fence,  when  built, 
will  complete  an  enclosure  of  Inntls  which  be- 
long to  the  owner  upon  whom  it  is  sought  to 
impose  such  charge,  without  including  the 
land  of  any  other  person:  Kingman  v.  Wil- 
liams, 50  O.  S.  722,  IV  Longsdorf's  Notes, 
525. 

The  act  of  April  18,  1904  (97  v.  138,  G. 
C,  §1  5908,  et  seg.),  may  not  be  so  construed 
and  administered  as  to  charge  an  owner  of 
lands  which  are  to  remain  unenclosed  with 
any  part  of  the  expense  of  constructing  and 
maintaining  a  line  of  fence  for  the  sole  ben- 
efit of  the  adjoining  proprietor:  Coal  Co.  v. 
Coisad,  70  O.  S.  348,  IV  Longsdorfs  Notes, 
1046. 
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A  tenant  in  common  who  is  in  the  sole 
posBesaion  of  eertain  Iand«  and  who  alone  is 
interested  in  the  poBBeeaion  of  such  land 
and  in  the  repair  of  fences,  is  entitled  to 
notice  since  he  is  liable  to  contribution; 
and  the  other  cotenants  are  not  liaUe  to 
contribution,  and  therefcve  are  not  entitled 
to  notiee:  Moi>re  t.  tHven,  39  0.  8.  061,  III 
Longsdorf ■  Kote^  1059. 

The  fact  tiiat  the  fence  does  not  eonfbrm 
to  the  boundary  line  betwe«i  the  lands  of 
iba  respective  parties  does  not  necessarily 
constitute  a  defense  to  an  action  to  recover 
one  half  ita  value.  It  is  sufficient  uptm  this 
point  if  it  was  constructed  and  maintained 
as  and  for  such  line  fence  and  was  recog- 
nized and  acquiesced  in  as  such  by  the  de- 
fendant: Rohh  v.  Brachnuum,  24  0.  S.  3,  III 
LongsdorfB  NoteB>  1S6. 

The  plaintiff  in  an  action  to  recover  one 
half  the  value  of  a  partition  fence  is  not 
precluded  by  the  fact  that  the  fence  is  a 
better  or  more  expensive  one  than  would 
have  satisfied  the  requirements  of  the  stat- 
ute: Robh  V.  Brachmann,  24  O.  S.  3,  III 
Longsdorf  a  Notes,  165. 

IV.   FAILUBE  TO  FENCE. 

A.  Natural  Pebsok. 

If  a  landlord  enters  into  an  agreement  to 
keep  up  the  fences  of  the  land  which  he  has 
leased,  and  he  fails  to  perform,  the  remedy 
as  against  him  is  by  an  action  on  the  con- 
tract and  not  by  ati  action  in  trespass: 
Mathit  V.  McGord,  W.  647,  I  Longsdorf's 
Notes,  50. 

A  4teed  poll  by  a  railway  to  A,  condi- 
tioned that  he  and  "hia  aesigna"  shall  make 
and  maintain  fences,  "which  obligation  shall 
be  perpetually  binding  on  the  owners  of  the 
land,"  binds  the  grantee  by  express  under- 
taking to  perform  the  condition,  and  also 
hinds  purchasers  from  him.  The  agreement 
runs  with  the  land,  and  binds  A  only  while 
he  is  owner,  and  after  he  has  subdivided  and 
sold  no  action  lies  against  him  for  breach  of 
the  obligation:  Hickey  v.  Railway  Co.,  51 
O.  S.  40,  IV  Longsdorf's  Notes,  529. 

In  a  grant  of  a  right  of  way  to  a  railroad, 
with  a  covenant  by  the  grantor,  his  heirs 
and  assigns,  to  keep  up  the  fences,  the  cove- 
nant runs  with  the  land,  and  grantees  of 
the  remaining  ground  can  not  hold  the  rail- 
road for  negligently  running  over  stock: 
Easter  v.  Railroad  Co.,  14  O.  S.  48,  II  Longs- 
dorf s  Notes,  634.  See  also  Covenant,  Ac- 
tion OF;  Deeds. 

A  covenant  to  make  and  keep  up  the  fences 
made  by  a  grantor  of  a  right  of  way  to  a 
railroad  is  available  to  the  successor  of  the 
railroad  without  words  of  perpetuity,  and  is 
not  peracmal  to  the  grantor,  but  mns  with 


his  land  and  binds  successive  owners:  Roil- 
way  V.  Bosworth,  46  O.  S.  81,  IV  Longs- 
dorf's Notes,  313  [affirming  Bosworth  v. 
Railway  Co.,  1  O.  C.  C.  69,  1  O.  C.  D.  42]. 

Neglect  of  a  defendant  to  keep  his  part 
of  a  partition  fence  in  order,  whereby  hia 
neighbor'a  cattle  escaped  into  hia  field,  is 
not  the  prosimi^  cause  of  the  injury  where 
platntiff*a  sons  let  them  out  of  the  latter 
field  by  a  gate  in  order  to  drive  them  home 
and  they  escaped  to  other  landa  of  defend- 
ant and  were  injured  there:  Ferguson  v. 
i'ouffer  Co.,  9  O.  C.  0.  446,  6  O.  0.  D.  408. 
See  also  Negugekob. 

If  a  land  owner  who  has  not  kept  hia 
share  of  a  partition  fence  in  repair  wiahes 
to  recover  for  injury  done  by  stock  which 
entered  upon  his  land  through  such  feno^  he 
must,  in  order  to  recover,  ahow  that  such 
defect  in  auoh  fence  was  not  the  pnndmate 
cause  of  the  injury:  Phelps  v.  Oouaina,  29 
O.  S.  135,  III  Longsdorf's  Notes,  450. 

If  the  owner  of  a  partition  fence  fails  to 
keep  the  part  which  has  been  assigned  to 
him  in  repair,  and  by  reason  of  such  failure, 
stock  from  an  adjacent  enclosure  enters  upon 
his  land  and  does  damage  there,  such  owner 
can  not  recover  for  such  damage:  Phelps  v. 
Cousim,  29  0.  S.  135,  III  Longsdorfs  Notes, 
450. 

B.  Railroads. 

The  liability  of  a  railroad  company,  under 
Gr.  C,  1 6013,  to  respond  in  damages  for  iii- 
juriea  to  stock  in  consequence  of  ita  n^lect  to 
construct  and  maintain  a  aufficient  fence  on 
each  aide  of  its  road,  is  limited  to  loaa  or 
injuries  occurring  upon  its  own  right  of 
way:   RoAlxoay  v.  Phillips,  81  0.  S.  453. 

Where  a  railroad  company  is  proceeding  to 
repair  or  rebuild  a  defective  fence  along  the 
line  of  its  right  of  way  and  upon  the  line 
where  the  fence  has  always  b^n,  and  the 
adjoining  land  owner  orders  the  company's 
employes  off  the  premises  and  notifies  the 
company  to  stop  work,  claiming  that  the 
line  of  the  old  fence  is  not  the  true  line,  ajid 
the  adjoining  proprietor  continues  to  use  his 
land  as  a  pasture  knowing  that  the  fence  is 
defective  and  dangerous,  without  revoking  or 
modifying  his  warning  to  the  company  or 
doing  anything  to  determine  the  true  line, 
and  his  horse  is  then  injured  by  becoming 
entangled  in  the  loose  barbed  wire  of  the 
defective  fence,  he  can  not  recover  for  the 
injury  to  the  animal,  because  his  own  con- 
duct has  proximately  contributed  to  bring 
about  the  condition  which  resulted  in  the  in- 
jury: R<iilroad  v.  Mcllyar,  77  O.  S,  391,  IV 
Longsdorf's  Notes,  1034. 

If  a  fence  is  constructed  by  an  individual 
property  owner,  and  it  serves  as  a  partition 
fence  between  tiie  right  of  way  of  a  railroad 
and  the  enclosed  landa  of  such  pr^vietor. 
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that  Buch  partition  fence  ia  not  divided  so 
u  to  charge  each  owner  with  the  duty  of 
maintaining  a  distinct  part  thereof,  such 
railroad  company  and  inch  individual  are 
equally  bound  to  maintain  the  entire  fence 
in  repair,  until  such  division  -is  .  made,  and 
if  Buch  individual  owner  turns  stock  into  a 
Add,  which  is  separated  fr<»n  the  right  of 
way  of  the  railroad  1^  such  defective  fence, 
•ndt  act  is  contributory  negligence,  which 
will  prevent  him  from  recovery  for  injury 
to  such  stock  caused  by  &tit  passing  through 
such  defective  fence  upon  the  railroad: 
Railroad  v.  Infirmary,  32  O.  8.  666,  III 
LongBdorfs  Xot«a,  650. 

Under  provisions  prior  to  O.  C,  S  8913, 
the  land  owner  was  bound  to  fence  as  well 
as  the  railroad  company;  and  in  case  of 
failure  so  to  do,  the  land  owner  would  be 
guilty  of  contributory  negligence  in  turning 
stock  into  the  field:  Railroad  v.  Sloan,  27 
O.  S.  341,  in  Longsdorfa  Notes,  360. 

Under  provisions  prior  to  G.  C,  |  8913,  it 
was  held  that  both  ti)«  individual  land  owner 
and  the  railroad  were  liable  to  malce  re- 
pairs; and  accordingly  the  railroad  company 
would  not  be  liaUe  for  stock  which  passed 
through  such  defective  fence  upon  the  rail* 
road  track,  and  was  there  killed  by  railroad 
trains,  unless  such  trains  were  operated  neg- 
ligently: Railway  v.  Heiskill,  38  0.  S.  666, 
III  Longsdorrs  Notes,  1001. 

An  owner  whose  cattle  run  at  large  with- 
out his  fault,  and  which  enter  upon  the 
enclosed  field  of  another  person  through 
which  a  railroad  passes,  and  thence  go  upon 
the  track  of  the  road  by  reason  of  the  want 
of  a  fence,  which  it  was  the  duty  of  the  rail- 
road company  to  have  constructed  so  as  to 
separate  the  railroad  from  adjacent  land, 
may  recover  from  such  railroad  for  injury 
done  by  its  trains  to  audi  cattle  and  he  is 
not  guilty  of  contributory  n^ligence:  Rail- 
road V.  Stephenson,  24  O.  S.  48,  III  J^onga- 
dorf's  Notes,  158. 

A  clause  that  a  railway  shall  fenc^  in  a 
contract  for  the  right  of  way  is  not  a  condi- 
tion precedent  or  subsequent  but  an  inter- 
proprietary  regulation,  and  the  owner  can 
not  eject  the  railroad  on  failure  Ut  foiee: 
Homback  v.  Railroad  Co.,  20  O.  S.  81,  n 
Longsdorfa  Notes,  081.    See  also  Ddcds. 

The  damages  for  brMch  by  a  railroad  of  a 
covenant  to  erect  and  keep  up  fences  is  the 
amount  of  injury  to  the  enjoyment  of  the 
property  while  the  defendant  owned  the  rail* 
road:  Huston  v.  Railroad  Co.,  21  O.  8.  235, 
III  Ijongsdorfs  Notes,  26.  See  also  Covb- 
NANT,  Action  of. 

N^lect  to  fence,  whereby  an  a&imal  is 
injured  by  a  railroad,  but  without  other  fault 
of  the  railroad,  is  not  an  injury  under  G-. 
C,  S 11224,  but  is  a  liability  created  by 


statute  and  barred  in  six  years:  Seymour  v. 
RaUway  Co.,  44  O.  8.  12,  IV  Longsdorfs 
Notes,  191.  See  also  LuoTATnnrs,  Statuxs 
or. 

Liability  of  a  railway  econpany  for  live 
stock  killed  by  a  train  is  defeated  by 
an  agreement  on  the  part  of  a  predeccssw  in 
title  to  build  and  maintain  a  right  <rf  way 
fence,  in  the  absence  of  an  avermoit  by  tlie 
railwf^  company  that  compensation  for  the 
building  of  the  fence  was  talam  Into  aoeonnt 
and  made  a  part  of  the  etmsideration  to  be 
paid  to  the  land  owner  by  the  nUlway  com- 
pany at  the  point  where  the  stock  was 
killed:  ffwlsftuer  v.  Railway,  13  0.  N.  P. 
(N.8.)  497. 

For  a  general  diacusrion  of  the  subject  oi 
fences  1^  nUlroads,  see  AimcALS;  Rahsoads. 

FERAE  NATURAE. 

See  AinuAU. 

FERMENTED  LIQUORS. 

See  Intozioatino  Liquor, 

FERRETS. 

Under  a  statute  analogous  to  Q.  C,  S  1414, 
the  right  reserved  to  the  owner  or  lessee  of 
lands  or  to  his  employe  to  use  ferrets  to 
catch  rabbits  is  personal  to  such  owner  and 
to  those  acting  for  him.  His  mere  permi»> 
sion  to  another  to  nee  and  employ  ferrets 
for  mich  purpose  on  his  premises  does  not 
relieve  the  latter  from  the  penalty  prescribed 
by  the  statute  for  ita  violation:  Hart  v. 
State,  28  0.  S.  666,  III  Longsdorrs  Notes, 
509. 

FERRIES. 

The  keeper  of  a  ferry  whose  ferry  is  a 
connecting  link  in  a  line  of  public  travel, 
and  who  holds  himself  out  for  employment 
by  the  public  at  large,  is  a  common  carrier; 
and  be  is  responsible  for  i3»  transportation 
(tf  animals  to  the  same  exitent  as  be  is  re- 
sponsible for  the  tranqvortation  of  other 
property:  Wilson  v.  HamUton,  4  O.  S.  722, 
II  Longsdorfs  Notes,  147. 

Even  if  a  ferryman  were  not  a  common 
carrier,  yet  if  tiie  boat  has  no  gates  or 
chains,  nor  assistance  to  prevent  the  escape 
of  horses  if  frightened  1^  the  noise  of  the 
engine,  he  has  not  used  due  care,  and  is 
liable  for  the  loss:  Wilson  r.  HamUUm,  4 
O.  8.  722,  n  Longsdorf  B  Notes,  147.  See 
also  Cabsiebs. 

A  fenyman  who  transports  passengers 
from  the  Virginia  shore  to  the  Ohio  shores 
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{N.S.)  103,  18  O.  D.  (N.R)  583  [affirmed, 
without  opinion.  State,  ea  tel.,  v.  Ohemioai 
Co.,  80  O.  8.  764].  See  also  State  Board  of 

AGBICnLTUBE. 

An  action  to  enjoin  proceedings  under  G. 
0.,  81139,  will  not  lie  as  to  the  auditor  of 
state  or  the  supervisor  of  public  printing, 
but  will  be  granted  as  to  the  state  board  of 
agriculture  and  the  printing  company  which 
is  doing  the  work  complained  of:  Chemical 
Co.  Y.  Calvert,  7  O.  N.  P.  {N.S.)  103,  18  O. 
D.  (N.P.)  683  [affirmed,  without  opinion, 
State,  ea  rel,  v.  Chemical  Oo.,  80  O.  S.  754]. 


crossing  the  Ohio  river  and  who  lands  pas- 
sengers  upon  real  property  belonging  to  one 
who  has  a  ferry  upon  the  Ohio  shor^  is  a 
mere  treepasser,  and  such  acta  do  not  amount 
to  an  invasion  of  a  franchise;  and  equity 
will  not  restrain  such  trespass  by  an  in- 
junction, since  the  r^edy  at  law  is  clear, 
adequate  and  complete:  Rmt  v.  Page,  6  O. 
168,  I  Longsdorf's  Notes,  330. 

A  city  ordinance  requiring  every  "steam- 
boat, barge,  keelboat  and  flatboat"  to  pay 
wharfage  does  not  include  a  ferryboat:  Ctn- 
oinnaH  v.  Wallt,  1  0.  &  222,  I  Longsdorf  s 
Kotee.  966. 

A  steam  ferryboat  is  within  O.  0.,  112088, 
as  a  "steamboat  or  other  watercraft  navi- 
gating," etc:  Butler  v.  Ferryboat,  I  Dec 
Rep.  55,  1  W.  L.  J.  394.  See  also  Wateb- 
CBATT. 

Consistently  with  the  rule  that  statutes  in 
dentation  of  the  common  law  should  not  be 
octended  beyond  the  plain  meaning  of  their 
tcrm^  the  amendment  of  G.  C,  1 2408,  pro- 
viding that  county  commissionerB  ^all  be 
liable  for  n^llgence  "in  keeping  any  such 
road  or  bridge  in  proper  repiUr"  can  not  be 
interpreted  as  creating  a  liability  for  negli- 
gence in  fbe  operation  ctf  a  free  ferry:  Com- 
Mtssionerv  Transfer  Js  Storage  Co.,  76  O. 
S.  244,  IV  Longsdorf  B  Kote^  1015.  See  also 
CouimES  AND  County  Commissionebs. 

When  A  eonv^ed  to  B  an  undivided  half 
of  his  ferry  franchise,  they  became  tenants 
in  coomion  thereof,  but  in  the  running  of 
the  businesB  they  are  partners.  The  convey- 
ance did  not  cwv^  A's  landing,  and  he  is 
not  obliged  to  furnish  the  landings.  Accord- 
ingly, B  is  chargeable  for  a  share  of  tbiir  use 
and  also  of  the  expense  of  improving  them, 
but  these  are  to  be  determined  in  one  suit, 
and  two  law  actions  are  to  be  consolidated  and 
amended  to  ask  an  account:  Wiggins  v. 
Good,  3  Dec  Rep.  318,  1  Gas.  217. 

One  who  is  in  possession  of  a  ferry  land- 
ing and  who  receives  rents  therefor,  can  not 
be  held  liable  to  pay  over  the  rents  thus  re- 
ceived to  a  municipal  corporation  within 
whose  limits  such  ferry  is  situated,  until  the 
right  of  such  municipal  corporation  to  such 
ferry  landing  has  been  established  in  a  direct 
proceeding  to  try  title  thereto:  Cincinnati 
V.  Walls,  1  O.  8.  222,  I  LongsdorPs  Notes, 
066. 

FERTILIZERS. 

The  provision  in  G.  C,  f  1139,  olotbii^  the 
secretary  of  the  state  board  of  agriculture 
with  anthori^  to  exercise  police  power  at  his 
discretion,  is  an  attonpt  to  confer  upon  him 
one  oi  the  sovereign  fnnetions  of  government, 
and  renders  the  act  unconstitutional  and 
void:   CAeatfOoI  Co.  v.  Oalvtrt,  7  O.  N.  P. 


FICTIONS. 

For  presumption  of  payment  as  a  fiction, 
see  Payment. 

l>gal  fictions  have  vitality  and  effect  to 
promote  the  ends  of  justice  but  not  to  thwart 
them:  Wilson  v.  Wilson,  17  0.  S.  150,  II 
Longsdorf's  Notes,  298. 

A  fiction  will  never  be  allowed  to  work  in- 
justice when  it  may  be  avoided:  Miller  v. 
Donaidaon,  17  O.  264,  I  Longsdorfs  Notes, 
810. 

Lc^l  fictions  were  invented  for  the  ad- 
vancement of  justice  and  at  the  same  time 
to  preserve  the  semblance  of  logical  consist- 
ency, and  will  be  applied  for  no  other  pur- 
pose: Wood  V.  Ferguson,  7  O.  S.  288,  II 
Longsdorf's  Notes,  298. 

A  fiction  resorted  to  for  equitable  purposes 
must  not  alter  legal  defenses  such  as  the 
statute  of  limitations :  Neilaon  A  Co,  v. 
Fry,  16  0.  S.  552,  II  Longsdorf's  Notes,  800. 

That  a  day  is  not  divisible  in  law  is  a  mere 
fiction  never  adhered  to  if  it  would  work 
mischief:  Follett  v.  Hall,  16  O.  Ill,  II 
Longsdorf's  Notes,  754;  Arrowsmith  v.  Ham- 
enng,  39  0.  S.  573,  UI  Longsdorf's  Notes, 
1049.    See  also  Time. 

By  the  fiction  of  implied  warranty  of  au- 
thority an  agent  who  contracts  for  a  non- 
existent principal  or  in  exeew  of  his  au- 
thority is  liable  to  the  person  witii  whom  he 
makes  such  contract:  Trust  Co.  r.  Floyd, 
47  O.  S.  625.  IV  Longsdorfs  Notes,  302. 

The  doctrine  of  relation— «f  a  right  relat- 
ing back— is  but  a  I^al  fiction,  and  will  be 
applied  only  to  advance  justice  and  for  no 
other  purpose:  Wood  v.  Ferguson,  7  O.  S. 
288,  n  Longsdorfs  Notes,  208. 

The  doctrine  that  appointii^  a  debtor  ad- 
ministrator does  not  extinguish  the  debt 
and  that  the  administrator  de  bonis  non  can 
sue  on  and  have  judgment  for  sueh  debt  is  a 
fiction  adi^ted  to  accomplish  useful  pur- 
poses, since  tiie  administrator  can  not  sue 
himself;  but  will  not  be  allowed  to  work  an 
injustice.  Hence  appointment  of  a  mort- 
gagor as  executor  of  the  mortgagee  does  not 
exitinguish  the  mortgage  for  tiiat  would  be 
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unjust  to  the  sureties  and  to  the  heirs,  and 
the  administrator  de  bonis  non  can  foreclose: 
OolUkrd  T.  Donaldson,  17  0.  264,  I  Longa- 
dorfs  Notes,  810.   See  also  Executors,  Ad- 

imriSTBATOBS  AND  ADUINIBTRATtON   OT  ES- 


TATES. 

FICTITIOUS  CAPITALIZA- 
TION. 

See  CoBPOBAnons. 

FICTITIOUS  CHECKS. 

See  False  Pbetensgs;  Foboebt. 

FICTITIOUS  GRANTEE. 

See  Dbkds. 

FICTITIOUS  NAMES. 

For  tiie  effect  of  a  fletitioos  name  of  a 
party  to  an  instrument,  see  Deeds;  Kbgoti- 

ABLE  InSTBCHBKTB. 

A  statement  in  a  bill  of  particulars  in  a 
justice  court  that  the  first  name  of  one  of 
the  defendants,  Mrs.  William  Rogers,  is  un- 
known, is  in  effect  an  allegation  that  the  real 
name  is  unknown:  Uihlein  v.  Qladiewe,  74 
O.  S.  232,  IV  Longsdorfs  Notes.  1009.  See 
also  Nauks. 

Where  the  firat  name  of  a  defendant  is 
unknown  in  a  suit  before  a  justice  of  the 
peace,  tiie  plaintiff,  under  G.  C,  §  11367, 
must  allege  that  he  could  not  discover  the 
true  name:  Vihlein  v.  Qiadieux,  74  O.  S. 
232,  IV  Longsdorfs  Kotee,  1000.  See  also 
Pleadings. 

A  transcript  of  a  judgment  without  per- 
sonal service  rendered  against  Mrs.  William 
Rogers,  whose  first  name  is  unlcnown,  filed 
in  the  office  of  the  clerk  of  common  pleas, 
does  not  constitute  a  lien  on  the  lands  of 
Lucy  Rr^rs,  although  she  may  in  fact  be 
Mrs.  William  Rogers:  Vihlein  v.  Qladiewe, 
74  O.  e.  232,  IV  Longsdorfs  Notes,  1009. 
See  also  Jddoment. 

Where  the  first  name  of  a  defendant  is  un- 
known, service  must  be  made  personally  by 
serving  a  copy  of  the  summons  containing 
the  words  "reaJ  name  unknown;"  service  at 
residence  in  such  case  does  not  give  juris- 
diction: Vihlem  T.  Gtadieua,  74  O.  S.  232, 
IV  Longsdorfs  Notes,  1009.  See  also  Sou- 
icons. 

Failure  to  comply  with  G.  C,  5  8099,  re- 
quiring partnerships  to  file  certificates  of  the 
names  and  residences  of  its  members  as  pre- 
requisite to  the  bringing  of  actions,  being 
esUblished  by  evidence,  is  a  defense  to  an 
aotion  brought  by  a  par^rship,  but  no  pre- 


sumption of  noncompliance  with  such  statute 
will  arise  against  such  partnership,  the 
statute  being  penal  in  its  nature,  snd  as 
such  requiring  strict  construction:  K.  B.  Co. 
V.  Batie,  2  O.  C.  C.  {N.S.)  358,  16  O.  a  D. 
482. 

A  judgment  taken  by  a  partnership  in  its 
firm  name  upon  a  note  with  a  power  of  at- 
torney to  confess  judgment  and  release  all 
errors,  after  a  change  in  its  membership  and 
before  filing  a  new  certificate,  is  invalid  and 
may  be  set  aside  by  the  debtor  or  his  as- 
signee for  the  benefit  of  creditors;  and  where 
the  latter  refuses,  on  request  of  creditors,  to 
bring  suit,  the  creditors,  or  any  of  them, 
may  maintain  an  action  to  set  it  aside  for 
the  benefit  of  themselves  and  all  other  cred- 
itors of  the  debtor:  Gobble  v.  Bank,  63  O.  8. 
528,  IV  Longsdorfs  Notes,  861. 

Two  brothers  doing  business  as  Doob  & 
Brother,  must  roister  under  the  statute  re- 
lating to  the  use  of  fictitious  names  in  part- 
nerships: Doob  V.  Manufacturing  Co.,  12  O. 
C.  D.  722. 

A  banking  partnership  whose  capital  is  not 
divided  into  shares  and  transferable  on  the 
books  of  the  concern  is  within  the  proriaions 
of  the  act  prohibiting  the  use  of  fleMtious 
names  in  partnerships,  and  at  each  ohaUge 
in  the  partnership  is  required  to  file  a  new 
certificate :  Cobble  v.  Bank,  68  O.  S.  628,  IV 
Longsdorfs  Notes,  861.    See  also  PAKnrxB- 

SHIP. 

Under  an  Indictmoit  for  murder  a  judg- 
ment against  the  accused  will  be  reversed 
and  the  accused  will  be  discharged  if  the 
indictment  allies  that  the  murdered  man 
was  aXko  known  by  another  name  and  the 
evidence  fails  to  show  what  was  the  real 
name  of  the  murdered  man,  but  shows  that 
he  was  known  1^  such  false  name:  Cfoodlove 
V.  State,  82  O.  S.  366  [reversing  Ooodlom  ¥. 
8tate,  13  O.  C.  C.  (N.S.)  17,  21  O.  C.  D. 
537]. 

FICTITIOUS  OR  FRIVO- 
LOUS ISSSUES. 

See  Pleadings. 

FICTITIOUS  PRICE. 

See  Fkadd  and  Dboeit. 

FICTITIOUS  STOCK. 

See  CoBroBATioNB. 

FIDELITY  AND  GUAR- 
ANTY INSURANCE. 

For  fidelity  and  guaranty  insurance,  see 
Bonds,  Subbtt;  iNSUBAnox. 
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FIDELITY  AND  TRUST 
COMPANIES. 

TruBt  companies  are  without  capacity  to 
receive  and  exercise  appointments  as  ad- 
miniatratora  of  the  estates  of  deceased  per- 
sons because  the  legislation  evincing  an  in- 
tention to  clothe  them  with  such  capacity 
(R.  8.,  S8  3821c,  382]f).  is  void,  being  of  a 
general  nature  and  not  of  uniform  opera- 
tion throughout  the  state  as  is  required  by 
Art.  II,  S  26,  of  the  constitution :  BcJut- 
macher  v.  MeCalip,  6S  O.  S.  SOO,  IV  Longs- 
dorf's  Notes,  003. 

R.  S.,  { 3821c,  which  conferred  additional 
powers  upon  safe  deposit  and  trust  com- 
panies, and  R.  S.,  §  382If,  which  reetricted 
the  operation  of  said  S  3S21c  to  certain  coun- 
ties, are  unconstitutional:  State  Savings 
Bank  d  Tru8t  Co.  v.  Reinliard,  13  O.  D. 
(N.P.)  630. 

A  foreign  trust  company  appointed  trustee 
of  land  in  this  state  and  given  the  legal  title 
thereto  in  trust,  by  a  will  probated  tn  an- 
other state,  and  of  record  here,  may,  upon 
giving  bond  here,  upon  established  princi- 
ples of  comity,  execute  such  trust  to  the  same 
extent  as  a  domestic  trust  company  is  au- 
thorized to  do  by  G.  C,  S  9828 :  Bank  Co.  v. 
Railroad  Co,,  7  0.  N.  P.  (N.S.)  497,  53  Bull. 
450. 

The  trusts  intended  by  O.  C,  %  0828,  au- 
thorizing incorporated  companies  to  act  as 
tnutees  are  those  created  by  will  or  other 
instrument,  where  property  is  placed  in  the 
possession  and  control  of  a  trustee  to  invest^ 
care  for,  manage,  protect  and  dispose  of  in 
accordance  with  the  terms  of  the  trust.  This 
class  of  trusts  are  fairly  distinguishable 
from  a  tmst  arising  in  assignments  i<rt  the 
benefit  of  creditors:  In  re  Amignmmi  of 
Commercial  Bank,  6  O.  L.  R.  682,  54  Bull. 
124. 

"Care  and  management"  as  used  in  G.  C., 
8  9828,  relative  to  the  power  of  trust  com- 
panies to  act  as  trustee  are  used  in  a  sense 
large  and  broad  enough  to  sustain  the  bring- 
ing of  an  action  under  G.  C,  §  11084,  for 
compensation  for  land  unlawfully  taken: 
Bank  V.  Railroad  Co.,  7  0.  N.  P.  (X.S.)  , 
tf07,  53  Bull.  450. 

A  foreign  trust  company  having  the  legal 
title  to  land  in  this  state  is  entitled  by 
comity  to  exercise  the  same  powers  as  to  the 
"care  and  management"  of  sucli  property 
as  are  conferred  upon  domestic  trust  com- 
panies by  G.  C,  8  9828:  Bank  v.  Railroad 
Co.,  7  O*.  N.  P.  (N.S.)  497,  53  Bull.  450. 

6.  C.,  8^571,  as  amended  (97  v.  182), 
requiring  official  bonds  exceeding  two  thou- 
sand dollars  to  be  ^ecuted  by  surety  com- 
panies is  unconstitutional  and  void,  being  in 


violation  of  Art.  I,  §8  1  and  2  of  the  consti- 
tution of  Ohio:  Slate,  cx  rel.,  v.  Robins,  71 
O.  S.  273,  IV  Longsdorf's  Notes,  982.  Con- 
tra, McKisson  v.  Wright,  15  O.  D.  (N.P.) 
105. 

A  trust  company  may  be  appointed  testa^ 
mentary  trustee  under  G.  C,  88  9817  and 
9828.  These  sections  were  not  modified  or 
qualified  by  R.  8.,  88  3821c  and  3821f,  and 
the  fact  that  these  latter  sections  were  un- 
constitutional has  no  effect  upon  the  former: 
Bank  v.  Reinhard,  13  O.  D.  (N.P.)  630.  See 
also  Tkusts. 

A  trust  company  incorporated  under  the 
laws  of  this  state  is  without  legal  capacity 
under  G.  C,  8  9828,  to  act  as  trustee  in  an 
assignment  for  the  benefit  of  creditors:  In  re 
Asaignment  of  Commercial  Bank,  6  O.  L.  R. 
682,  54  Bull.  124.  See  also  Assiqnuents 
FOB  Benefit  of  Creditoes, 

G.  C,  8  9S71,  in  an  earlier  form  (R.  S., 
8  3641c),  was  unconstitutional  in  so  far  as 
it  denies  the  right  of  offering  personal  sure- 
ties on  bonds  executed  in  civil  aetiionsr 
Haunts  v.  Lanman  Co.,  2  O.  N.  P.  (N,S.) 
405,  15  O.  D.  (N.P.)  64.  Contra,  McKitaon 
V.  Wright,  15  O.  D.  (N.P.)  105. 

A  bonding  company  giving  bond  for  an 
officer  for  a  money  consideration  is  regarded 
as  an  insurer,  whose  contract  being  drawn 
by  the  surety  himself  and  for  a  money  con- 
sideration, is  to  be  construed  most  strongly 
against  the  surety:  Bryant  v.  Bonding  Co., 
77  O.  S.  90.  IV  Longsdorf's  Notes,  1030 
[reversing  Bonding  Co.  v.  Bryant,  7  O.  C.  G. 
(N.S.)  398,  18  O.  C.  D.  195].  See  also 
Bonds,  Sdrett. 

A  trust  company  which  was  appointed 
without  objection  as  administrator  of  an 
estate,  and  has  performed  services  in  that 
capacity  is  entitled  to  compiensation  therefor, 
notwithstanding  the  invalidity  of  the  act 
under  which  the  appointment  was  made,  and 
the  measure  of  such  compensation  is  the 
amount  allowed  by  statute  to  legally  ap- 
pointed executors  and  admioistrators: 
Savings  Trust  Co.  v.  Smith,  4  O.  C.  C.  (N. 
S.)  237,  16  O.  C.  D.  317. 

The  probate  court  has  jurisdiction  to  hear 
and  determine  the  question  whether  or  not 
a  trust  company  is  legally  competent  to 
perform  the  duties  of  an  executor,  and  where 
this  jurisdiction  has  been  exercised,  the  de- 
termination by  that  court  of  the  competency 
of  the  appointee  can  not  be  collaterally  at- 
tacked: Smith  v.  Telegraph  Co.,  7  O.  N.  P. 
(N.S.)  609,  19  O.  D.  (N.P.)  537,  IV  Longs- 
dorf's Notes,  1044  [reversed  Telegraph  Co.  v. 
Savings  d  Trust  Co.,  20  0.  C.  D.  380;  af- 
firmed. Savings  i  Trust  Co.  v.  Telegraph  Co., 
79  O.  S.  89].    See  also  £xecdt<»s,  Aduin- 
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FIDELITY  BONDS. 

FIDUCIARIES. 

See  Bonds,  Subett;  FimLXTT  and  Tbubt 

For  fldueiaiy,  we  Foxroxm  CAPAonr. 

FIDUCIARY  CAPACITY. 

Scope  Kote—Zn^wlM  In  gtMeral  the  relation  of  truat  and  oonfidaioe  ewiatmg  between 
partieej  the  rights,  duttea  and  powera  turiaing  from  aueh  relationahip;  pleading  and  evidenoe. 
Bm^udee  the  fiduciary  capacity  of  partictUar  alaaaee  of  peraonaj  cn/orvemmt  of  tnwto/ 
aoeounting  bet^eeen  parties,  etc. 

Cross  Sefennces. 

Fot  neoesBity  of  bond  on  appeal  by  party  acting  in  fiduciary  oapaci^,  see  Appeus. 

For  the  enforcement  of  trusts,  see  Tbusts. 

For  accounting  between  parties,  see  AcoouiraiNO. 

ANALYTICAL  OUTLWE. 

I.  What  Oonttitatei. 

n.  Powers  and  Dnties  of  Penom  Acting  in  Fiduciary  Oapaoity. 

m.  TzxuuBctions  Between. 

A.  In  general. 

B.  Fraud  md  undue  influence. 

C.  Other  cases. 

IV.  Incompetency. 
V.  Fiduciary  Debt. 

VL  Pleading. 

A.  Avermei)is. 

B.  Notice  of  appeal. 

Vn.  Evidence. 


I.    WHAT  CONSTITUTES. 

A  fiduciary  relation  exists  in  all  cases  in 
whictt  influence  has  been  acquired  and 
abused — in  which  confidence  has  been  reposed 
and  betrayed:  Oray  v.  Hafer,  2  0.  N.  P. 
{N.S.)  341,  15  O.  D.  (N.P.)  256. 

IXialings  having  a  fiduciary  color  do  not 
establish  a  fiduciary  relation,  and  where  ad- 
ministrators who  are  men  of  affairs  and  have 
access  to  sources  of  information  undertake  to 
act  with  the  defendant  in  the  matter  of 
leasing  a  railway  in  which  they  all  bold 
stock,  but  subsequently  seek  independent  ad- 
vice and  sell  their  stock  without  consulting 
defendant,  they  can  not  be  heurd  to  complain 
because  the  defendant  at  a  later  date,  and  in 
a  different  deal  from  that  first  contemplated, 
sold  the  stock  under  his  control  at  a  greatly 
enhanced  price:  Croi/  v.  Hafer,  2  O.  N.  P. 
(N.S.)  341,  15  0.  D.  (N.P.)  266. 

The  relation  existing  between  persons  who 
have  entered  into  an  agreement  to  marry  is 
of  a  confidential  character,  and  an  ante- 
nuptial agreement  entered  into  between  them 
while  such  relation  exists  is  to  be  tested  by 


the  rules  which  determine  the  Talidity  of 
contracts  made  1^  persnu  standing  in  con- 
fidential relation  to  each  other:  Duttenhofer 

V.  Duttenhofer,  12  O.  D.  (N.P.)  736. 

The  property  of  a  corporation  is  a  trust 
fund  for  the  benefit  of  its  creditors  and 
stockholders,  to  be  used  only  in  the  attain- 
ment of  the  <Ajeets  for  which  the  corpora- 
tion is  created.  Its  ofilcere  are  trustees  and 
deal  with  such  funds  in  their  fiduciary  ca- 
pacity: Hamiiton  t.  Coal  Co.,  12  O.  C.  D. 
637. 

The  trust  relation  of  a  corporation  to  its 
shareholders  clearly  exists  in  Ohio  to  the 
extent  that  a  corporation  brought  into  oourt 
for  an  accounting  by  its  creditors,  may  aak 
the  instruction  of  the  court  as  to  its  duties 
in  the  premises;  and  this  principle  is  true 
whether  the  corporation  be  soWent  or  in- 
solvent:  Bverhardt  v.  Inveatment  Co.,  6  O. 
N.  P.  525,  11  O.  D.  (N.P.)  687. 

A  bank's  individual  bodEkeeptt  emfaecsling 
its  money  by  collusion  with  the  paj^i^g 
teller  is  not  acting  in  a  fiduciary  capacity 
within  the  bankrupt  law:  Btrader  t.  Bald^ 
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1  Dee.  Rep.  218,  4  W.  L.  J.  528  (ra- 
pfone  eourt). 

One  employed  to  perfect  an  invention  oe- 
eupies  a  confidential  relation  toward  hie  em- 
ployer, and  is  not  at  liberty  to  make  diB- 
eloBorea  with  reference  to  ilie  work  in  hand, 
nor  will  he  be  permitted,  after  siicceBsfully 
aeoompliBhing  the  work  for  which  be  was 
employed  and  perfecting  the  machine,  to 
olidm  title  thereto  as  against  his  empl<^er, 
or  to  engage  in  work  for  a  rival  eonoem  cm 
the  same  maehlwe  or  other  madunes  ibvolr- 
ing  the  same  medianieal  features,  or  in- 
volving devices  or  ideas  peculiar  to  Baid  ma- 
chine: Machine  Co.  v.  Ileth,  7  O.  N.  P.  (X. 
8.)  217>  10  0.  D.  (N.P.)  16S  [affirmed, 
without  opinion,  VetA  v.  JfooAuie  Co.,  7d  O. 
S.  603].   See  iUbo  Tbadi  Sbcbets. 


n.   POWEBS  AND  DUTIES  OF  PERSONS 
ACITNO  IN  FIDUCIARY 
CAPACITY. 

An  officer  and  director  of  a  corporation  is 
a  trustee  for*  the  creditorB  and  stockholders 
of  the  corporation,  and  can  not,  without  the 
knowledge  and  consent  of  the  cestui  que  trust, 
directly  or  indirectly,  become  the  purchaser, 
or  derive  any  benefit  or  profit  for  himself  by 
eontract,  purchase,  sale  or  other  dealings 
with  the  corporate  property  under  color  of 
his  fiduciary  functions:  Cool  Co.  v.  MoMan- 
igal,  fi  0.  N.  P.  (K.S.)  103,  18  0.  D.  (N.P.) 
323. 

A  hank  (Aeial  who  gratuitously  engages  to 
find  a  purchaser  for  certain  stock  owned 
a  cmstomer  of  the  bank,  thereby  becomes  the 
agent  of  sidd  customer  and  can  not  thereafter 
himself  beocme  the  purchaser  of  said  stock 
without  full  disclosure  of  that  fact  to  his 
principal  and  the  latier's  assent  thereto: 
Tmng  v.  SulUvaM,  U  O.  C.  C.  (K.S.)  1.  82 
O.  C.  D.  312.   See  also  Aoenot. 

If  a  trustee  of  a  testamentary  tmat  in- 
vests the  trust  fund  according  to  the  direc- 
ticm  of  the  will  of  the  testator;  and  without 
his  fault  the  trust  fnnd  is  imperiled  by  rea- 
son of  want  of  bidders  at  a  foreclosure  sale 
of  the  property  mortgaged  to  secure  the  fund, 
and  for  the  purpose  of  protecting  the  fund, 
he  purchases  the  property  at  Bherifl's  sale, 
takhig  the  title  to  the  same  in  his  own  name 
as  trustee,  and  the  cestui  que  trust  then  be- 
ing under  no  legal  disability  to  act  for  him- 
self,  without  protest  on  his  part,  enters  into 
the  possession  of  the  land  and  uses  and  occu- 
pies tlie  same,  or  accepts  from  the  trustee  the 
rents  or  revenues  thereof  in  lieu  of  the  in- 
terest earnings  on  the  trust  fund  bad  the 
same  been  continued  at  interest,  such  cestui 
que  trust  is  estopped  by  his  conduct  from 
qiuesUoning  the  right  or  the  authority  of 
the  trustee  to  make  such  purchase,  and  from 


demanding  from  him  an  accounting  of  an 
amount  equal  to  the  interest  such  fund 
would  have  earned  during  the  time  he  so 
occupies  the  land  or  aeeepU  the  rents  and 
revenues  therefrom:  WUlis  v.  BoUsomb,  83 
O.  S.  264. 

Where  wsAk  purdiase  has  been  made  and 
it  afterward  appears  that  the  trust  fund  is 
not  in  peril  of  diminution  by  reason  of  the 
land  selling  for  a  lesser  sum  than  the  amount 
thereof,  it  is  the  right  of  the  cestui  que  trust 
to  require  the  trustee  to  sell  the  land  and 
reinvest  the  proceeds  thereof  according  to 
the  terms  and  provisions  of  the  will  creating 
such  trust,  and  upon  failure  of  the  trustee  to 
do  this  after  demand  made  therefor  a  court 
of  competent  jurisdiction  may  compel  him  to 
do  so:   Willis  V.  Eoloomb,  83  0.  S.  264. 

Out  of  the  proceeds  of  the  sale  of  such 
land  the  original  trust  fund  must  be  first 
sequestered  and  no  part  thereof  can  be  used 
for  the  purpose  of  paying  any  amount  or  in- 
stallment of  interest  due  the  cestui  que  trust, 
but  if  there  is  any  such  interest  due  the 
cestui  que  trust  that  be  has  not  estopped 
iitmself  from  demanding,  then  such  amount 
must  be  paid  him  out  of  the  surplus  of  the 
proceeds  of  the  sale  after  first  deducting  an 
amount  equal  to  the  original  trust  fund,  and 
any  surplus  then  remaining  of  the  proceeds 
after  such  payment  must  be  added  to  the 
original  trust  fund,  the  sum  of  which  will 
constitute  a  new  trust  fund  to  be  invested 
and  distributed  according  to  the  terms  of  the 
trust:  Willis  v.  Holcomb,  83  O.  8.  254. 

Whatever  profits  an  offioer  and  director  of 
a  corporation  derives  to  himself  by  contract- 
ing, purchasing,  selling  or  otherwise  dealing 
wiUi  the  corporate  prt^erty  under  color  of 
his  fiduciary  functions,  without  consent  of 
the  corporation  are  the  profits  of  the  oorpor- 
ation:  Coffl  Co.  v.  MeUanigal,  6  0.  K.  P. 
(K.S.)  103,  18  O.  D.  (NJ>.)  323.   See  abo 

OOBFOBATIONS. 

A  trustee  should  confine  bis  acts  to  the 
carrying  into  ^eet  of  the  provisions  of  the 
trust  under  which  he  is  acting,  and  if  in 
doubt  apply  to  the  proper  court  for  instruc- 
tion. (O.  C,  8  10857) :  Jones  v.  Creamer,  13 
O.  0  C.  (N.S.)  585,  22  0.  C.  D.  223. 

A  promoter  is  one  who  participates  in 
bringing  about  the  organization  of  an  incor- 
porated company  and  in  getting  it  into  con- 
dition to  transact  its  business,  and  as  such 
occupies  a  fiduciary  relation  thereto.  He  is 
bound  to  fully  disclose  his  relations  to  the 
property  which  is  the  subject  of  the  enter- 
prise ;  and  persons  induced  to  become 
stockholders  therein  have  the  right  to  rely 
on  the  good  faith  and  fair  dealing  of  i^ 
promoters,  and  to  assume  that  the  latter 
have  not  secretly  perverted  the  oi^anizatjon 
to  the  aeeomplishment  of  selflsh  purposes. 
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personal  gun,  and  the  destruction  of  that 
equality  of  right  which  all  stockholders  are 
entitled  to  enjoy  in  the  absence  of  some 
known  modification:  Bank  v.  MiUer,  1  0.  C. 

C.  (N.S.)  509,  14  O.  C.  D.  198;  Bank 
Po8t  Co.,  3  O.  C.  C.  {N.S.)  372,  13  O.  O.  D. 
274. 

When  known  facts  suggest  that  an  im- 
proper advantage  is  being  taken  of  a  fidu- 
ciary relation,  it  is  incumbent  upon  a  mort- 
gagee to  make  reasonable  inquiry;  he  will 
not  be  held  to  the  ascertainment  of  bad  faith 
at  his  peril;  the  convenience  of  banking 
houses  doea  not  modify  this  rule:  Lane  v. 
Tru»t  Co.,  10  O.  C.  C.  (N.S.)  512,  2  O.  C.  D. 
367. 

III.    TRANSACTIONS  BETWEEN. 
A.   Ii?  Genebal. 

The  doctrine  requiring  a  court  to  scrutinize 
dealing^  between  attpmey  and  client,  as 
calling  for  uberrima  fides,  does  not  apply  to 
a  settlement  made  between  parties  repre- 
sented by  the  same  attorney,  he  having  no 
personal  interest  and  not  influenced  otJier- 
wise  than  for  the  beet  interests  of  all:  Caar 
V.  Hewitt,  7  O.  N.  P.  609,  10  O.  D.  (N.P.) 
365.    See  also  Attorney  akd  Cuent, 

The  rule  as  to  transactions  between  fidu- 
ciaries applies  to  all  varieties  of  confidential 
relations:  Keck  v.  8ayre,  3  O.  N,  P.  45,  4  O. 

D.  (N.P.)  195.    See  also  Rescission. 

It  is  not  universally  true  that  a  misrep- 
resentation of  the  law  is  not  binding  upon 
the  party  who  makes  it.  The  exception  con- 
sists in  cases  of  transactions  between  parties 
to  fiduciary  and  confidential  relations  and 
the  like:  Bank  v.  Savings  d  Trmt  Co.,  14 
0.  D.  (N.P.)  577.   See  also  Misbefbesesta- 

B.   Frax'd  and  Undue  Influence. 

Where  the  vendee  obtained  the  Innd  for 
a  grossly  inadequate  price  by  procuring  the 
vendor's  confidential  adviser  and  attorney  to 
make  representations  which  are  false,  but 
believed  by  the  attorney  to  be  true,  as  that 
the  land  was  needed  for  a  railroad,  which 
would  enhance  the  value  of  the  vendor's  re- 
maining land,  but  would  not  be  built  with- 
out it,  whereas  the  road  did  not  need  the 
land,  and  was  built  soon  afterwards,  though 
some  of  the  elements  of  actual  fraud  are 
wanting,  yet>  by  reason  of  the  fiduciary  rela- 
tion, there  is  constructive  fraud,  and  the 
conveyance  will  be  rescinded:  A^lchy  T. 
Fro»i,  2  O.  N.  P.  178,  3  O.  D.  (N.P.)  441. 

If  an  unmarried  daughter  livii^  with  her 
father  releases  to  him  without  consideration 
interests  which  he  held  for  her,  the  release 
will  be  presumed  made  before  emancipation, 


and  is  fraudulent:  Jaeger  v.  Herancourt,  7 
Dec.  Rep.  1,  1  Bull.  10.  See  also  Fabbnt 
AND  Child. 

A  promoter  of  a  corporation  is  chargeable 
with  thie  duties  of  the  trust  relation  for 
the  benefit  of  stockholders  from  the  time  he 
begins  to  organize  the  company;  and  he  is 
bound  to  act  openly  and  fairly  and  in  such 
a  way  that  those  having  independent  charge 
of  the  company,  as  well  as  those  who  are  in- 
duced to  become  subscribers  to  its  stock,  may 
be  fully  advised  of  the  relation  he  bears  to 
the  property  which  he  proposes  to  sell  and 
the  true  value  thereof  in  like  manner  as  one 
who  asRUmes  to  aci  as  the  agent  of  another 
in  the  purchase  of  property.  Any  suppres- 
sion, concealment  or  misrepresentation  of  ma- 
terial facts  connected  therewith  made  by  the 
promoter  thereof  is  a  fraud  upon  tlie  cor- 
poration: Bank  v.  Miller,  1  O.  C.  C.  (N.S.) 
569,  14  O.  C.  D.  198. 

Those  who  participate  in  the  organization 
of  an  incorporated  company  and  enter  the 
board  of  directors  occupy  a  fiduciary  rela- 
tion thereto,  and  where  such  promoters  and 
directors  urge  the  sale  of  property  to  the 
corporation  at  three  times  its  real  value,  and 
vote  for  its  purchase,  with  full  knowledge  as 
to  its  actual  value,  there  is  such  a  lack  of 
good  faith  toward  the  corporation,  its  stock- 
holders and  creditors  as  to  coiustitute  fraud 
per  se,  and  the  fact  that  other'  directors  as- 
sisted in  the  deal  and  voted  with  them  af- 
fords no  defense  in  an  action  against  them 
for  the  amount  the  company  has  lost  by  aneh 
conduct:  Bank  v.  MiUer,  1  O.  C.  C.  (N.S.) 
569,  14  O.  0.  D.  198. 

Where  a  promoter,  having  made  a  secret 
arrangement  with  the  owner  of  a  patent  right 
for  the  sale  of  the  same  for  $3,000,  conceals 
such  fact,  and  induces  other  persons  to  join 
with  him  in  forming  a  corporation  for  its 
purchase  for  $15,000,  claiming  that  to  be 
the  lowest  figure  for  which  the  patent  right 
can  be  purchased,  and  investing  them,  by  his 
conduct,  with  the  belief  that  he  is  interested 
in  the  enterprise  with  no  other  expectation 
of  profit  to  himself  than  such  as  shall  accrue 
to  all  stockholders  therein,  while  in  fact  he 
is  making  a  large  profit  by  the  sale,  he  is 
liable  as  a  trustee  for  the  profits  thus  fraud- 
ulently obtained:  Bank  v.  Post  Co.,  3  O.  C. 
C.  (N.S.)  372,  13  0.  C.  D.  274.   See  also 

COBPOBATIONS. 

A  mere  reputation  for  wealth  known  to  a 
contemplated  wife,  will  not  relieve  the  con- 
templated husband  from  making  full  dis- 
closure of  his  property  in  making  an  ante- 
nuptial contract.  The  fact  that  the  wife  was 
a  forewoman  in  her  husband's  shoe  factory 
and  knew  that  he  had  an  interest  therein  and 
that  he  had  other  property,  is  not  notice  suffi- 
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ciott  to  sustain  an  antenuptial  agreement 
for  an  amount  greats  disproportionate  to 
his  means:  Duttenhofer  T.  Duttenhofer,  12 
O.  D.  (N.P.)  741.  See  also  Husbakd  asd 
Wm. 

A  treditor,  who  is  induced  to  act  as  the 
channel  through  which  the  insolvent  trans- 
fers his  property  to  bis  wife  to  avoid  cred- 
itors, is  not  estopped  to  attack  ttie  convey- 
ance, if  the  debtor  stood  in  loco  parentis. 
By  reason  of  such  relation  and  difference  of 
sex  and  disparity  of  age,  their  relation  will 
be  deemed  fiduciary,  and  the  act  the  result 
of  undue  influence,  and  they  are  not  in  pari 
delicto:  Schmelx  T.  Michelson,  8  Dec.  Rep. 
638,  8  Bull.  304.   See  also  Feaudulent  Con- 

TETANCES. 

An  action  for  the  real  value  against  one 
who  has  obtained  plaintiff's  property  for  an 
inadequate  price  by  the  influence  of  a  fidu- 
ciary relationship  and  misrepresentation  that 
plaintiff's  ancestors  had  acquired  it  with  de- 
fendant's money,  is  demurrable.  The  plain- 
tiff must  affirm  or  repudiate  the  contract, 
but  can  not  do  hotii,  nor  asaert  a  vendor's 
lien.  The  facts  do  not  amount  to  a  sale. 
The  grantee  is  a  constructive  trustee.  But 
leave  to  amend  will  be  given:  Stewart  v. 
Maraham,  2  O.  C.  C.  471,  11  O.  C.  D.  .'j94. 
See  also  Resctssion. 

The  presumption  that  a  legatee  or  devisee 
who  occupied  a  fiduciary  position  toward  tes- 
tator, exercised  undue  influence  over  him, 
only  arises  where  the  will  was  executed  in 
the  last  sickness  or  in  extremis,  and  not 
where  it  was  executed  a  number  of  years  he- 
fore  and  was  allowed  to  stand  until  testa- 
tor's death:  Sail  v.  Hall,  15  0.  D.  (N.P.) 
161.   See  also  Wiu.s,  Legacies  and  Devises. 

A  contract  after  the  relationship  has  be- 
gun, for  an  extortionate  compensation  will 
not  be  enforced,  tiiough  before  it  has  begun 
tiie  parties  may  make  what  bargain  they 
choose:  Carlton  v.  Duatin,  9  Dec.  'Rep.  51, 
10  BnlL  294.  See  also  ATTOBnET  and  Cuent. 

Transactions  between  persons  between 
whom  there  is  a  continuance  of  an  influence 
of  a  formerly  existing  flduciary  relation  of 
guardian  and  minor  ward,  unless  resulting 
in  benefit  to  the  ward,  will  be  examined  with 
the  closest  scrutiny,  and  unless  shown  to 
have  been  had  under  conditions  of  strict  jus- 
tice and  unquestionable  fairness,  and  with 
contemplative  benefit  to  the  ward,  will  be 
set  aside  as  far  as  the  former  guardian  has 
derived  any  unjust  benefit  therefrom.  The 
statute  of  limitations,  if  applicable  to  an 
action  to  set  aside  such  a  transaction,  does 
not  b^in  to  run  until  there  is  full  knowledge 
of  the  facts  and  conditions,  and  such  Icnowl- 
edge  does  not  exist  until  aft^  the  influence 
of  the  former  relation  haa  eompletdy  ceased: 


Lamkin  v.  Robinson,  10  O.  N.  P.  (N.S.)  1, 
21  O.  D.  (N.P.)  13.   See  also  Undue  Influ- 

ENOB. 

C.  Otheb  Cases. 

A  conv^ance  by  a  widow  of  6fl,  of  vigor- 
ous mind,  to  her  physician  of  property  worth 
$5,000,  in  consideration  of  his  paying  her 
$60  per  month  for  life,  there  being  no  undue 
influence,  and  she  living  for  14  months  after 
wards,  during  which  time  the  grantee  had 
paid  to  and  for  her  over  $1,000  more  than 
the  rents  he  had  got  out  of  the  property,  is 
not  void  for  inadequacy  of  consideration  or 
as  a  gambling  contract,  and  her  heirs  can 
not  obtain  rescission:  Btump  v.  OarveTf  1  0. 
S.  U.  60,  22  Bull.  366  (supreme  court).  See 
also  Rescission. 

A  mother  who  signs  a  contract  with  her 
son,  correctly  read  to  her,  although  she 
could  not  read  writing,  and  by  reason  of  con- 
fidence  in  her  son  did  not  carefully  weigh 
or  fully  understand  the  import  thereof,  is 
Iwund  thereby  and  can  not  alter  or  contra- 
diet  it  by  parol,  except  in  a  proceeding  to 
reform  or  rescind  and  not  when  set  up  as  a 
defense  by  the  son  to  her  action  at  law 
against  him;  CassHly  v.  Cassilly,  57  0.  ^. 
582,  IV  Longsdorf's  Notes,  728  [reversing 
Cassilly  v.  Cassilly,  2  O.  N.  P.  387,  4  O.  D. 
(N.P.)  62].    See  also  Evidence. 

In  an  action  contesting  a  will,  it  is  error 
to  charge  that  the  law  scrutinizes  with 
greater  care  the  acts  of  a  son  or  daughter 
who  is  remembered  in  a  will  to  a  larger 
extent  than  are  others  hearing  the  same 
kinship,  if  such  son  or  daughter  is  in  a  close 
relation^ip  of  trust  or  confidence,  or  upon 
whom  a  testatrix  would  implicitly  rely,  than 
it  would  on  others  bearing  no  sucli  rela- 
tionship: Ball  T.  Hall,  78  O.  S.  415,  IV 
Longsdorf's  Notes,  1042.  See  also  Wills, 
Leqacies  and  Devises. 


IV.  INCOMPETENCY. 

A  person  will  he  considered  not  fit,  suit- 
able or  competent  to  represent  an  estate  in 
a  fiduciary  capacity,  when,  on  hearing  ex- 
ceptions to  his  inventory  and  account  as 
guardian  of  an  imbecile,  it  appears  tdiat  he 
has  mixed  and  mingled  the  funds  of  said 
estate  with  bis  own,  has  paid  claims  without 
question  or  investigation,  haa  converted  his 
ward's  funds  to  his  own  use  by  buying  real 
estate  and  taking  the  title  in  his  own  name, 
etc.:  In  re  Ouardianship  of  Oliver,  9  O.  N. 
P.  (N.S.)  178,  20  O.  D.  {N.P.)  64  [affirmed, 
by  circuit  court  and  dismissed  by  supreme 
court.  In  re  Ouardianship  of  Oliver,  55  Bull. 
336].   See  also  Guabdiaiv  and  Wasd, 
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V.   FIDUCIARY  DEBT. 

A  peTBon  who  recdvw  tiie  money  of  an- 
other to  apply  on  the  latter'e  deht  to  a  third 
person  does  not  hold  in  a  fiduciary  eapaelty, 
and  a  diacliarge  in  bankruptcy  oovera  it: 
BitteU  V.  Oouohaine,  16  O.  68,  I  LongedorfB 
Notes,  697. 

Fiduciary  debt  does  not  include  one  due 
as  factor  or  commiBsion  merchant,  which  is 
therefore  dieaolved  by  discharge:  Keeler  v. 
Bnodgrags,  8  Dec.  Rep.  490.  8  Bull.  219  [over- 
ruling Qay  V.  Farran,  13  Dec  Rep.  989,  2  C. 
8.  C.  R.  426].   See  also  Bankbdptct. 

VI.  PLEADING. 
A.  Atebhents. 

A  person  occupying  a  fiduciary  relation  to 
another,  if  he  relies  on  a  contract  with  such 
other,  must  not  only  plead  the  contract,  but 
also  aver  it  to  be  fair,  just  and  reasonable, 
the  burden  being  on  him  to  show  its  validity : 
Corrigan  t.  Rockefeller,  5  O.  N.  P.  338,  6  O. 
D.  (N.P.)  14.    See  also  Trusts. 

If  the  petition  anticipates  and  avers  mat- 
ter that  would  have  been  new  matter  in  de- 
fense, the  defendant's  general  denial  reac'ies 
such  new  matter,  and  he  need  not  aver  the 
contrary  facts.  Thus,  if  a  petition  averring 
that  defendant  held  shares  in  trust  for  plain- 
tiff, and  then,  instead  of  leaving  defendant  to 
plead  that  he  had  bought  the  shares  from 
plaintiff,  and  t^at  the  agreement  was  just 
and  fair  towards  the  cestui,  and  denying  the 
fairness  by  reply,  the  petition  itself  sets  out 
the  purchase  and  charges  that  it  was  fraud- 
ulent towards  plaintiff,  the  defendant's  gen- 
eral denial  of  the  fraud  is  sufBcient:  Corri- 
gan T.  Rockefeller,  5  O.  N.  P.  838,  8  O.  D. 
(N.P.)  14.   See  also  Pleadings. 

A  plaintiff's  fiduciary  capacity  is  not 
shown  by  the  descriptive  words  "assignee  of," 
unless  preceded  by  the  word  "as"  or  unless 
theia  is  a  proper  averment  of  such  capacity 
in  the  bill  of  particulars,  and  if  not  so  shown, 
he  can  not  perfect  an  appeal  without  bond: 
Brown  v.  LarJktn,'20  O.  C.  C.  663,  10  O.  C. 
D.  829.   See  also  Afpbals. 

B.  NoncB  or  Appeal. 

Appeals  from  the  common  pleas  to  the 
circuit  court  are  to  be  taken  as  provided  in 
O.  C,  !S  12226  and  12227.  G.  C.  S  11207, 
requiring  notice  does  not  apply:  McClurm  v. 
FergtUf  84  O.  S.  819  [reversing  Fergus  v. 
McClure,  12  O.  C.  C.  (N.S.)  87,  21  O.  C.  D. 
207]. 

G.  C,  §8  11382,  11383,  regulate  appeals 
generally  in  civil  cases  from  justice's  courts 
to  the  court  of  oommon  pleas,  but  G.  0., 
111207,  applies  when  a  person  who  is  a 


party  in  a  fiduciary  capacity  appeals  with- 
out  giving  an  appeal  bond,  and  in  such  case 
the  party  appealing  miut  give  a  separate 
written  notice  to  the  court  of  his  intention 
to  appeal  within  the  time  limited  for  giv- 
ing bond.  Oral  notice  to  the  jostiee  and 
the  entry  of  notice  of  appeal  by  him  on  his 
docket  or  in  the  transcript  is  not  sufficient: 
McCormick  v.  Sell*  Co.,  76  0.  S.  83,  IV 
Longsdorfa  Notes,  1022. 

To  perfect  an  appeal  under  G.  0.,  |  II207, 
by  a  party  in  a  fiduciary  capacity  who  ap- 
peals in  the  interest  of  the  trusty  a  separate 
written  notice  to  the  court  of  an  intention 
to  ^peal  is  necessary.  A  recital  in  a 
journal  entry  of  an  intention  to  iq>peal,  or 
that  the  party  gives,  or  has  given  notice  of 
an  intention  to  appeal,  la  not  a  compliance 
with  the  statute:  Browne  v.  Wallace,  66  O. 
S.  67,  IV  Longsdorf  s  Kotes,  896. 

It  is  not  sufficient  to  cause  the  notice  of 
appeal  by  an  administrator  to  be  incorpo* 
rated  in  the  journal  entry,  but  the  adminis- 
trator must  file  a  written  notice,  the  object 
of  that  provision  of  the  statute  being  to 
fix  with  certainty  the  liability  of  the  admin- 
istrator upon  his  bond  in  that  behalf.  But 
fiduciary  character  must  appear  in  the  peti- 
tion entitling  him  to  appeal  without  bond: 
Willia  V.  Willis,  20  0.  C.  C.  664,  10  O.  C.  D. 
798  [affirmed,  Willia  v.  WUlis,  57  O.  S.  668, 
IV  Longsdorf 'b  Notes,  730;  Brotcne  v.  Wal- 
lace, 21  O.  C.  C.  417,  12  O.  C.  D.  Ij  dis- 
tinguishing Hirsh  V.  KiUheimer,  12  O.  0.  C. 
291,  5  O.  C.  D.  651]. 

VII.  EVIDENCE. 

In  an  action  by  the  grantor  in  a  deed  to 
reform  the  instnunent  upon  the  ground  that 
the  grantee  fraudulently  concealed  and  mis- 
stated the  contents  of  the  deed  to  the  grantor, 
when  it  appears  that  the  grantee  is  a  son 
of  the  grantor  and  an  attorney  at  law,  and 
was  entrusted  with  the  drafting  of  the  in- 
strument upon  his  own  suggestion,  such  facts 
raise  a  presiunption  of  the  nintence  of  rela- 
tions of  trust  and  confidence  between  the 
parties  and  put  upon  the  grantee  the  burden 
of  showing  that  no  undue  advantage  was 
taken  of  the  grantor  in  the  execution-  of  the 
deed:  McAdama  v.  McAdams,  80  O.  S.  232, 
IV  Longsdorf's  Notes,  1061.   See  also  RsniB- 

UATIOV. 

The  presumption  of  undue  advantage  in 
the  eucution  of  a  deed  by  reason  of  oon- 
fidmttal  relations,  is  rebutted  and  tiie  bur- 
den rests  upon  the  grantor  to  show  by  clear 
and  convincing  proof  that  the  deed  is  fraud- 
ulent, where  it  clearly  appears  that  the  deed 
is  in  apparent  accord  with  previous  declara- 
tions of  the  grantor  as  to  his  intentions  and 
bis  subsequent  declaratim  as  to  what  lie 
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has  done,  and  that  be  could  read  and  had 
ample  opportunity  before,  at,  and  after  sign- 
ing tbe  deed  to  read  tbe  same:  McAdama  t. 
MoAdmiM,  80  0.  8.  232,  IV  Longsdorfs 
Notes,  1061. 

If  the  parties  are  not  on  equal  terms  by 
mental  infiimity  of  the  grantor  and  the 
grantee's  influmce  over  him,  and  the  grantee 
baa  acquired  an  advantage,  as  where  tbe  con- 
sideration is  inadequate,  tbe  burden  of  proof 
to  show  fairness  and  absence  of  undue  influ- 
ence,  and  that  the  grantor  understood,  is 
on  the  grantee,  though  otherwise  it  is  on 
the  one  allf^ing  the  fraud  and  undue  influ- 
ence: Bough  T.  Buokle;  8  O.  0.  0.  498,  1  O. 
0.  D.  607.  . 

In  an  action  by  a  sister  to  set  aside  for 
want  of  consideration,  fraud  and  breach  of 
confidential  relations,  a  paper  writing 
wherein  she  agrees  to  conTey  certaiiv  property 
to  her  brother,  the  burden  of  procrf  is  upon 
her  broths  to  show  that  the  transaction  was 
fair  and  equitable,  and  was  executed  with 
full  nnderstandii^:  Goodhm  v.  OoodAtte,  3 
O.  N.  P.  (K.S.)  225,  IS  O.  D.  (N.P.)  636. 
See  also  Kisouwioir. 


FIDUCIARY  RELATIONS. 

See  FuvD  akd  Dsceit;  Nok-disclosubb; 
TJauub  Imjtluienob. 

FIELD  NOTES,  ETC, 

Where  the  exterior  lines  of  a  township 
were  sorv^ed  and  the  section  comers  estab- 
lished officially  and  the  United  States  sold 
land  to  the  state  therein  and  the  state  sold 
sections  thereof,  the  section  lines  are  to  be 
determined,  as  the  law  required,  by  draw- 
ing straight  lines  from  the  section  comers, 
and  can  not  be  controlled  by  the  map  of 
a  subofficer  mu-ked  'Ejected  as  incorrect" 
1^  his  superior,  f^oi^h  the  sales  were  by 
the  quantities  shown  on  a  copy  of  such  map: 
SamU  T.  (7arr,  21  O.  S.  258,  HI  Longsdorf's 
Notes,  27.   Bee  also  Boititdabibs. 

FIERI  FACIAS. 

Bee  ExicuTion,  Wbit  of. 

FIGHTING. 

See  Assault  and  Battebt;  Assault 
With  Intent;  Pbize  F^qht. 

FILIATION. 

See  Adoption. 


FILING. 

Handing  a  notice  to  the  clerk  at  his  home 
is  not  filing  it,  and  his  entering  it  after- 
wards on  the  appearance  docket  as  of  that 
day  is  not  ccnclusiTe  and  will  not  give  juris- 
diction if  the  time  for  filing  bad  expired: 
Taylor  v.  WalUtce,  7  Dec.  Rep.  328,  2  Bull 
115  [affirmed,  on  other  grounds,  Taylor  t. 
Wallace,  31  O.  8.  151]. 

Handing  a  paper,  in  notice  of  appeal,  to 
the  janitor  cleaning  up  the  clerk's  office  after 
it  is  closed  for  the  day  is  not  entering  it 
with  tiie  clerk :  Kiehborth  T.  Bernard,  7  Dec 
Rep.  359,  2  Bull.  171.  Bee  also  Eleotionb, 
Political. 

Where  a  paper  was  filed  with  the  township 
clerk,  but  returned  by  him  to  the  person 
filing  it  as  a  mere  convenience  in  carrying 
it  to  a  meeting  of  the  township  tniatees,  it 
is  a  l^al  filing:  State  V.  Mitchell,  22  O. 
C.  C.  208,  12  O.  C.  D.  288.  See  also  Town- 
ships  and  Township  Tbustebb. 

Handing  the  chattel  mortgage  to  the  town, 
ship  clerk  while  he  is  in  another  township 
(he  was  serving  as  a  juror,  in  the  city  and 
the  mortgagor  assigned  for  creditors  five 
minutes  later)  does  not  make  it  a  lien  before 
it  reaches  the  proper  place  for  filing:  /n  re 
Asaigtment  of  Jonee,  7  O.  N.  P.  226,  8  O.  D. 
(N.P.)  708,  84  BnlL  263.   See  also  Chattel 

M<«TOAQES. 

Delivery  to  the  recorder  at  a  plaee  other 
than  his  office,  and  his  endorsement  of  the 
hour,  creates  no  lien  as  against  intorening 
interests  acquired  before  tiie  instrument  is 
actually  placed  on  file.  The  words  "deliv- 
ered to  the  recorder,"  in  6.  C,  18642,  and 
a  presentation  for  record  in  G.  0.,  {  8543, 
mean  in  his  office,  wh^e  notice  thereof  can 
be  had.  Where  a  mortgage  was  handed  to 
tbe  recorder  away  from  bis  office,  and  the 
hour  endorsed,  and  before  he  takes  it  to  his 
office  an  assignment  for  creditors  of  the  mort- 
gagor is  filed,  the  latter  prevails:  Ealh  v. 
Wise,  5  O.  N.  P.  6,  6  O.  D.  {N.P.)  688.  See 
also  Recoboing  Acts. 

FILING  CLAIM. 

See  AssioNHENTS       Benbri  or  Gbbdi- 

TOBS;  EXKCTJTOBS,  ADIOHISTBATOBS  AND  Ad- 

ministbation  ov  estates;  guabdian  and 
Wabd;  Kboeivebs. 

FILING  PAPERS. 

The  term  "file"  has  a  popular  and  fixed 
signification  when  used  in  connection  with  a 
public  office,  and  imports  that  the  paper  filed 
is  to  be  placed  permanently  in  the  records 
of  the  officer  with  whom  filed:  Krichenberger 
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V.  Wilson,  3  O.  N.  P.  (N.S.)  170,  15  O.  D. 
(N.P.)  779. 

The  clerk's  indorsement,  thougli  the  or- 
dinary and  most  convenient  evidence  that  a 
paper  has  been  filed^  is  not  essential.  File 
marks  are  but  evidence:  Haines  T.  Lindsey, 
4  0.  88;  mmmona  v.  Westfall,  33  O.  S.  213, 
III  Longsdorf's  Notes,  667;  King  v.  Penn, 
43  O.  S.  57,  IV  Longsdorfa  Notes,  146. 

Though  no  entry  on  the  appearance  docket 
shows  filing  of  a  demurrer,  yet  if  the  de* 
murrer  bears  a  file  mark  and  the  journal 
shows  it  was  argued  and  decided,  it  will  be 
held  to  have  been  filed:  Myers  T.  Jenkins, 
83  O.  S.  101,  IV  Longsdorf's  Notes,  849. 

Where  a  paper  was  filed  with  the  town- 
ship clerk,  but  returned  by  him  to  the  per- 
son filing  it  as  a  mere  convenience  in  carry- 
ing it  to  a  meeting  of  the  township  trusted, 
it  is  a  legal  filing:  State  T.  Mitchell,  22  0. 
C.  C.  208,  12  O.  C.  D.  288. 

The  clerk  of  a  township  is  also  the  clerk 
of  its  board  of  trustees,  and  when  the  board 
is  not  in  session,  papers  should  be  filed  with 
the  clerk,  in  order  to  constitute  a  legal  fil- 
ing with  the  trustees:  State  v.  Mitchell,  22 
O.  0.  C.  208,  12  O.  C.  D.  288.  See  also 
TowNsmps  AND  Township  Teustees. 

Neglect  of  the  justice  to  file  the  papers 
within  thirty  days  (under  G.  C,  {  12117) 
with  the  clerk  of  the  common  pleas  does 
not  necessarily  defeat  the  prosecution.  His 
duty  is  directory  only:  Hoff  t.  Fisher,  26 
O.  8.  7>  in  Longadorf  s  Notes,  280.  See  also 
Bastabdt. 

The  recorder's  duty  to  enter  on  an  instru- 
ment the  time  of  its  presentation  is  minis- 
terial, and  is  presumptive  evidence  only,  and 
the  true  date  may  be  shown  by  oral  evidence : 
Katb  T.  Wise,  5  O.  N.  P.  5,  5  0.  D.  (N.P.) 
533.    See  also  Recobdino  Acts. 

A  petition  in  error  was  handed  to  the  clerk 
in  time  and  he  mislaid  it.  Plaintiff  in  er- 
ror having  ascertained  this,  filed  a  new  one 
one  day  late,  on  which  summons  in  error 
was  served.  It  was  held  that  the  court  ob- 
tained no  jurisdiction :  Hdngartner  v.  Mc- 
Lean, 38  Bull.  182  (supreme  court).  See 
also  Ebbob. 

A  statute  to  take  effect  from  after  its 
passage  required  leave  of  court  to  file  a  peti- 
tion in  error  in  all  cases  hereafter.  On  the 
same  day,  but  at  what  time  does  not  appear, 
a  petition  in  error  was  filed  without  leave. 
On  motion  to  dismiss,  it  was  held:  (1)  The 
act  took  effect  on  the  day  of  its  paaaage  and 
by  presumption  of  law  on  the  commencement 
and  not  end  of  the  day.  (2)  This  presump- 
tion will  not  prevail  to  conflict  with  any 
right  acquired  on  that  day  before  the  actual 
passage  of  the  act,  and  in  such  case  the  exact 
time  may  be  shown.    (3)  Tlie  plaintiff  in 


error  not  showing  the  time,  the  presumption 
of  law  will  prevail  that  the  act  took  effect 
from  the  banning  of  the  day:  Arrowsmith 
V.  Hameling,  39  O.  S.  573,  III  Longsdorf's 
Notes,  1049.    See  also  Statutes. 

G.  C,  $  10216,  unlike  the  old  code, 
applies  to  magistrates.  Accordingly,  if  the 
last  30th  day  for  filing  a  transcript  for  ap> 
peal  is  Sunday,  it  may  be  filed  the  next  day: 
Re<iu8  y.  Green,  6  Dec.  Rep.  1034,  9  Am.  L. 
Rec.  634.   See  also  Appeals. 

The  file  marks  not  showing  in  what  court 
the  bill  was  filed  is  no  ground  for  striking 
it  trofia  the  files.  The  court  will  not  find 
that  it  was  not  filed  in  tlie  conunon  pleas: 
Qilhert  T.  Qilhert,  10  O.  G.  Q,  823.  42  Bull. 
153.   See  also  BiLi.  or  Exceptionb. 

If  the  thirtieth  day  (G.  C,  110384)  falls 
on  Sunday,  the  time  to  file  a  transcript  from 
a  justice  is  not  extended  to  the  next  day. 
G.  C.,  1 10216,  on^  applies  to  easea  provided 
for  in  the  code  itself:  MoLees  T.  Morrison, 
29  O.  8.  155,  III  Longsdorf's  Notes,  462. 

Striking  from  the  files  amendments  filed 
out  of  time,  without  leave,  Is  not  reviewable 
unless  the  discretion  was  abused:  N&eiburg 
Petroleum  Co.,  v.  Weare,  44  O.  S.  604,  IV 
Longsdorf's  Notes,  237.  See  also  Amend- 
ment. 

FILIUS  NULLIUS. 

See  Bastabdt;  Descent  and  DiaiBiBn- 

•noTt. 

FILLING  BLANKS. 

See  Altebation  of  Instbuubnts;  Nbqo- 
tiable  Inbtbumbnts. 

FILLING  VACANCIES. 

See  OnnoE. 

FILUM  AQUAE. 

See  Boundabirs  ;  Watebs  and  Wateb- 

courses. 

FINAL  ACCOUNTS. 

See  Assignments  for  Benefit  of  Cbedi- 

TOBS;  EXECUTOBS,  ADUINISTRATWS  AND  Ad- 

ministbation  of  Estates;  Guabdian  and 
Ward;  Receivebs. 

FINAL  DECREE  OF 
DISTRIBUTION. 

See  ExBCUTCHtS,  AoHINISTBAnHta  AFD  Ad- 

unasTBATioK  Estates. 
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FINAL  JUDGMENT. 

See  Judgment;  Ekbqb;  Appeals. 

FINAL  ORDERS. 

For  0Dal  order  in  appeal,  see  Appeals. 

For  final  order  in  error,  see  Ebsok. 

A  final  decree  is  one  that  settles  the  rights 
oi  tiu  parties:  Uey  v.  Schooley,  7  O.  (pt  2) 
48. 

A  final  decree  is  one  which  determines  and 
disposes  of  the  whole  merits  of  the  cause 
before  the  court,  or  a  branch  of  the  cause 
which  is  separate  and  distinct  from  the  other 
parts  of  the  ca^e,  reserving  no  further  quea- 
tions  or  directions  for  further  decision: 
Teaff  V.  Hemtt,  1  O.  S.  511. 

The  sustaining  of  a  motion  to  dismiss  for 
the  reason  that  the  court  has  no  jurisdiction 
over  the  person  of  the  defendant  is  a  final 
order  to  which  error  will  lie,  but  it  not  a  final 
judgment  from  which  an  appeal  can  be 
taken:  Caatle  t.  Fintey,  12  O.  N.  P.  (N.S.) 
111. 

An  order  of  a  court  of  common  pleas,  that 
a  case  be  stricken  from  its  docket  for  want 
of  service,  and  for  the  payment  ol  costs,  is 
not  a  final  judgment  from  which  an  appeal 
lies  to  the  district  court,  but  is  a  final  order 
for  error,  on  which  a  petition  in  error  is  the 
proper  remedy:  Evans  v.  Ilea,  7  0.  S.  233, 
II  Longsdorf's  Notes,  293. 

FINAL  PROCESS. 

See  EzBcunoir,  Writ  or. 

FINAL  RECORD. 

See  Rbcobds. 

FINANCIAL  CONDITION. 

For  &lse  statement  concerning  financial 
oonditiwi,  see  Fraud  and  Deceit. 

In  an  action  for  personal  injuries  the  ad- 
mission of  questions  as  to  whether  defendant 
anployed  "child  labor";  concerning  his  finan- 
cial responsibilify ;  as  to  subsequent  prom- 


ises of  employment  made  to  plaintiff;  as  to 
his  conduct  toward  plaintiff,  etc.,  is  preju- 
dicial to  defendant,  and  is  error:  Bowe  v. 
Bowe,  5  O.  C.  C.  (N.S.)  233,  16  O.  C.  D.  409. 
See  also  Keglioence. 

Where,  in  making  a  contract  one  party 
^vea  the  other  references  as  to  his  financial 
standing  and  credit,  but  the  other  party 
concludes  the  contract  without  inquiring  of 
such  references,  a  subsequent  inquiry,  because 
unsatisfactory  in  results,  will  not  avail  him 
to  rescind  the  contract:  Graff  v.  Book  Con- 
cern, 8  O.  K.  P.  240,  11  O.  D.  (N.P.)  162.  See 
also  Rbbcibsiok. 

FINDER  OF  LOST 
PROPERTY. 

For  finder  of  lost  property,  see  Labcbnt; 
Lost  Pbopebtt. 

FINDING  OF  FACT. 

For  finding  of  fact,  see  also  FniDlHos  BY 
CouBT;  Vebdict. 

The  finding  of  facts  required  on  the  reser- 
vation of  a  cause,  is  a  positive  finding  in 
which  a  final  judgment  may  be  rendered,  and 
not  a  provisional  one:  Pattarson  T.  Lamson, 
44  O.  S.  487,  IV  LongsdorTs  Notes.  226. 

If  the  record  of  a  cause  which  was  tried 
upon  the  evidence  in  the  circuit  court  shows 
that  that  court  stated  its  conclusions  of  fact 
separate  from  its  conclusions  of  law,  and  the 
defendant  in  error  desires  to  secure  an  af- 
firmance of  the  judgment  upon  the  ground 
that  a  bill  of  exceptions  which  was  taken  in 
the  circuit  court  shows,  when  considered  with 
other  portions  ot  the  record,  that  the  judg- 
ment was  justified  by  facts  not  stated  in  the 
entry  of  ^e  circuit  court's  judgment,  it  Is 
incumbent  upon  him,  within  the  time  fixed 
for  filing  his  brief,  to  print  the  bill  of  ex- 
ceptions:  Meyer  y.  Beck,  87  O.  S.  182. 

FINDING  OF 
INDICTMENT. 

See  Indicthent. 


FINDINGS  BY  COURT. 

Scope  Koto. — Includes  special  findings  of  law  or  facta  by  court  upon  request,  under 
O,  C,  i  114^0;  eonatruction  and  effect  of  such  findings,  and  procedure  relating  thereto. 
Eacludea  judgments  and  verdioia  generally. 

Cross  SefantMi. 

For  findings  of  facts  by  master,  referee,  etc.,  see  Refbbence — Subicission  of  Ques- 
tions. 

For  review  of  findings  on  weight  of  evidence,  see  Ebbor. 

For  the  subjects  of  judgment  and  verdict,  see  Judqment;  Verdict.        ^  i 

Digitized  by  VjOOglC 


7841 


FIMDXNCW  BT  OOVBT  IT. 


784ft 


AKALYTICAL  OUTUm. 

I.  Deflnition. 

n.  Scope  and  Effect  of  Statntory  Provisioiui. 

in.  Beqiiest  for  Separate  Findingi. 

IV.  Form. 

V.  Oonstniotion  and  Effect. 

VI.  Prenm^tlonf. 


Vn.  Error. 

Vm.  Bill  of  Exoeptions. 

I.  DEFINITION. 

The  finding  by  the  oourt  of  the  amount  due 
iB  a  judicial  determination  of  the  queatioD: 
Doyle  V.  West,  60  O.  S.  438i  IV  Longsdorf's 
Noteii.  781. 

The  finding  by  the  court  of  the  amount 
due  is  a  debt  of  record:  Males  v.  Murray,  3 
O.  C.  C.  (N.S.)  671,  13  O.  C.  D.  396. 

A  Bpeciat  finding  of  fact  muBt  contain  the 
factB,  to  which  the  law  gives  a  determinate 
effect,  conclusive  upon  the  issue:  Leach  v. 
Church,  10  O.  S.  148,  II  Longsdorfa  Notes, 
422;  Albright  v.  Hawk,  62  0.  S.  362,  IV 
Longsdorfs  Notes,  676. 


IL    SCOPE  AND  EFFECT  OF  STAT- 
UTOBSf  PROVISIONS. 

The  probate  eonrt  has  authority  to  make 
.  a  finding  of  facta  separately  from  its  con- 
clusions of  law:  Kittredge  v.  MUler,  12  O. 
0.  C.  128,  5  O.  C.  D.  391. 

A  single  judge  of  the  circuit  court  can 
not  make  a  finding  of  facta:  Degloto  t.  Kruse, 
57  O.  S.  434,  IV  Longsdorf's  Notes.  724. 

InaBmucIi  aa  the  provision  of  G.  C, 
g  11470,  with  reference  to  findings  when  the 
court  tries  the  case,  is  limited  to  the  court 
of  common  pleas,  a  separate  finding  of  facts 
and  law  can  not  be  asked  as  a  matter  of 
right  in  connection  with  a  preliminary  hear- 
ing in  a  condemnation  proceeding  in  the 
court  of  insolvency:  Railroad  v.  Cincinnati, 
10  0.  N.  P.  (N.S*)  594,  9  O.  L.  R.  105,  56 
Bull.  353. 

G.  C,  S 11212,  which  provides  that  the 
provisions  of  law  governing  civil  actions  in 
the  court  of  common  pleas  shall  as  far  as 
applicable  govern  like  proceedings  in  the 
probate  court,  does  not  make  G.  C,  g  11470, 
which  provides  for  findings  of  fact  applicable 
to  a  preliminary  hearing  in  a  proceeding  in 
eminent  domain;  since  this  is  not  a  pro- 
ceeding like  any  in  the  court  of  common 
pleas:  Railroad  v.  Cincinnati,  10  O.  N.  P. 
(N.S.)  594,  0  O.  L.  R.  105,  66  Bull  353. 


in.   REQUEST  FOR  SEPARATE 
FINDINGS. 

Requests  for  findings  must  be  made  at^  or 
immediately  after,  the  trial,  and  a  request 
that  the  court  state  in  writing  its  oon- 
dusions  of  fact  separately  from  its  con- 
clusions of  law,  made  eight  days  after  the 
trial  but  before  the  journal  entry  was  filed, 
came  too  late:  Tt^edo  v.  Bamee,  1  0.  N.  P. 
188,  2  0.  D.  (N.P.)  690. 

Where  no  request  has  been  made  for  a 
finding  under  Q.  C,  8  11470,  a  party  against 
whom  an  issue  is  found,  can  not  stand  by 
when  the  journal  entry  is  made,  make  no 
objection  to  its  form  or  entry  and  after- 
wards avail  himself  of  inconsistencies  in  the 
statement  of  the  steps  by  which  the  court 
reached  its  conclusion:  Franks  T.  State,  12 
O.  S.  1,  II  Longsdorra  Notes,  545. 

If  the  parties  request  it  under  G.  C, 
§  11470,  it  would  be  the  court's  duty  to 
state  both  conclusions  of  fact  and  thoBe  (rf 
law  separately:  Railroad  v.  Johnson,  10  O.  S. 
591,  II  Longsdorf's  Notes,  468. 

A  request  to  state  separately  conclusions 
of  law  and  fact  is  sufficientiy  complied  with 
if  after  finding  the  facts  a  final  judgment  is 
rendered:  Levi  v.  Daniels,  28  O.  S.  88,  III 
LongsdorTa  Notes,  66. 

IV.  FORM. 

A  written  opinion  of  a  court,  which  does 
not  state  the  conclusions  of  all  vital  facts 
separately  from  the  conclusions  of  law,  is  not 
a  compliance  with  G.  C,  $  11470:  ffroy  T. 
Field,  10  Dec.  Rep.  170,  19  Bull.  121. 

When  the  court,  being  requested  to  state 
separately  its  conclusions  of  law  and  fact, 
makes  a  sufficient  finding  of  the  facts,  and 
renders  a  final  judgment  thereon,  the  judg- 
ment itself  is  to  be  regarded  as  a  atat^ent 
of  the  court's  conclusions  of  law  within  the 
meaning  of  G.  C,  S  11470:  Levi  T.  Daniete, 
22  O.  S.  38,  III  Longsdorf  a  Notes.  66. 

Whether  the  remarks  of  a  court  at  the 
end  of  a  case,  either  oral  or  in  writing,  are 
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its  decision,  Bhould  be  stated  by  the  court. 
If  thcBe  remarka  are  merely  tlie  court's  c^in- 
iim,  as  the  basis  of  a  finding,  they  are  not 
the  court's  decision  and  "no  entry  ia  neces- 
sary. If  such  remarks  are  intended  as  a 
decision  under  the  code,  the  court  should 
say  so  and  cause  iflomediately  an  entry  to 
that  affect  to  be  made  of  record,  so  that 
coonsel  may  thus  be  advised  definitely  that 
time  has  b^n  to  run:  Building  d  Loan 
Co.  T.  Hott^  18  O.  N.  F.  (NJ3.)  244. 

V.    CONSTRUCTION  AND  EFFECT. 

Where  a  findii^  of  facts  fairly  admits  of 
two  oonstruotioBS^  one  oi  which  calls  for  the 
affiimanoe,  and  the  other  for  the  reversal  of 
the  judgment  the  finding  should  receive  that 
eoustmetion  which  will  sustain  the  judg- 
ment: Bpringer  v.  AvondaU,  36  O.  8.  620, 
ni  Longsdorfs  Notes,  813. 

A  finding  of  facts  on  request,  under  O.  C, 
%  11470,  is  deemed  to  include  all  the  facts 
proved.  Hence,  if  a  fact  material  to  the 
judgment  is  not  in  the  finding,  the  judg- 
ment is  erroneous:  Springer  v.  Avondale, 
3S  O.  S.  620,  ni  Longsdorfs  Notes,  813. 

The  special  finding  of  fact  is  analogous  to 
a  speciflJ  verdict:  Leach  v.  Church,  10  O.  S. 
148,  II  Longsdorfs  Notes,  422. 

When  a  fact  is  admitted  by  the  pleadings, 
and  no  evidence  is  offered  to  disprove  it,  it  is 
error  for  the  court,  when  special  findings  are 
requested,  to  state  tbe  fact  contrary  to  the 
admission:  Oliver  v.  Moore,  23  O.  S.  473,  III 
Longsdorfs  Notes,  134. 

Matters  in  an  answer  expressly  admitted 
to  be  true  by  the  reply  must  be  taken  as 
true,  notwith  standing  the  finding  of  the 
trial  court  that  they  are  not  true  and  the 
case  stands  as  if  they  were  found  by  the 
court  in  addition  to  the  finding  made:  Barris 
-V,  on  Co.,  57  O.  S.  118,  IV  Longsdorfs  Notes, 
708. 

Oral  admissions  of  certain  facts  on  .the 
trial  will  not  empower  the  court  to  make 
a  finding  tjiat  such  facts  are  correct  and 
render  judgment.  The  party  has  tbe  right 
to  contest  the  fact  of  the  admission.  Thus, 
plaintiff's  oral  admission  that  the  amounts 
claimed  in  the  cross-petition  are  tru^  pro- 
viding the  transactions  were  not  gambling, 
will  not  authorize  judgment  thereon,  the 
jury  having  found  they  were  not  gambling 
transactions:  Miller  t.  Southworth,  10  O.  0. 
a  672,  6  0.  C.  D.  101. 

A  special  finding  of  fact  must  contain  the 
facta,  to  which  the  law  gives  a  determinative 
effect,  eonelu^ve  upon  the  imue;  Leaoh  v. 
Ohmreh,  10  O.  S.  148;  Albright  T.  Eaiuik,  52 
O.  S.  3«2>  IV  LongBdorfs  NoteB>  676. 

If  the  finding  of  facts  admits  of  %  oon- 
ctntction  whieh  will  support  the  judgmioitk 


that  construction  will  be  adopted:  Jack  v. 
Hudnall,  25  O.  S.  255,  III  Longsdorfs  Notes, 
227. 

Facts  not  found  are  presumed  not  to  exist: 
Jamea  v.  Weat,  67  0.  8.  28,  IV  Longsdorfs 
Notes.  923. 

In  an  action  on  a  promissory  note  a 
special  finding  (rf  fact  that  the  maker  can 
not  read  or  write,  is  not  equivalent  to  a 
finding  that  he  was  free  from  fault  or  neg- 
ligence:  Perkins  v.   White,  36  O.  S.  530, 

III  Longsdorfs  Notea,  874. 

Incomplete  findings  can  not  be  aided  by 
intendment  or  presumption  to  insert  find- 
ings which  are  omitted:  Bullock  v.  MitcKeU, 
0  Dec.  Bep.  687,  16  Bull.  354. 

Where  a  result  is  stated  as  one  of  the  con- 
clusions of  law,  and  other  conclusions  of 
fact  strongly  tend  to  contradict  it)  it  will 
be  considered  as  a  conclusion  of  law:  Phipp$ 
V.  Ratterman,  10  O.  O.  0.  205,  6  O.  C.  D. 
488. 

The  probate  judge,  requested  to  state  his 
conclusions  separately,  perf<nina  his  duty  by 
finding  on  the  points  mentioned  in  the  stat- 
ute, and  need  not  find  on  others:  Railtoay  t. 
RaUteay,  6  O.  C.  0.  362,  3  O.  &  D.  483 
[afiirmed,  Railu>ay  v.  Railtoay,  50  O.  S.  603, 

IV  Longsdorfs  Notes,  517]. 

A  finding  of  facts  being  requested,  find- 
ing evidential  facta  and  not  the  ultimate 
fact  is  not  sufficient  to  authorice  judgment; 
thus,  it  being  necessary  to  prove  ihe  death 
of  the  ancestor,  the  court's  finding  that  she 
had  been  absent,  unheard  of  for  seven  years, 
is  a  finding  the  evidence  of  death  and  not  of 
death,  and  judgioent  is  therefore  erroneous: 
AlbHght  v.  Hawk,  52  O.  S.  362,  IV  Longs- 
dorfs Notes,  576. 

Probative  facts  found  instead  of  finding 
an  ultimate  fact,  if  the  latter  necessarily 
results  from  them,  may  be  treated  by  the  re- 
viewing court  as  a  finding  of  the  ultimate 
fact,  unlike  a  mere  recital  of  evidence  not 
conclusively  establishing  tbe  ultimate  fact: 
Cook  V.  Niehaua,  8  Dec.  Rep.  505,  6  Bull. 
259. 

The  rules  applicable  to  findings  made  by  a 
trial  judge,  a  jury  being  waived,  are  the 
same  as  those  applicable  to  a  finding  by  a 
jury.  Among  which  is  the  rule  that  it  must 
be  presumed  that  the  existence  of  facts 
necessary  to  sustairi  the  judgment  was  found 
by  tbe  court,  if  such  facts  were  involved  in 
the  issue  and  the  evidence  may  be  found  to 
fairly  sustain  such  finding.  And  the  further 
role  that  to  justify  the  reviewing  court  in 
the  conclusion  that  such  finding  is  against 
the  weight  of  the  evidence.  It  must  appear  so 
clearly  imposed  thereto  as  to  indicate  dis- 
tinctly prejudice,  blundering,  perrersi^  or 
improper  influence  producing  *snch  finding: 
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Banking  Co.  v.  Banking  Co.,  20  O.  C.  C. 
591,  10  O.  C.  D.  755. 

A  judgment  by  the  court  without  the  io- 
tervention  of  a  jury  is  to  be  treated,  on  re- 
view as  to  weight  of  evidence,  according  to 
the  same  rules  that  apply  to  a  verdict  by  a 
jury,  that  ib,  the  judgment  can  not  be  re- 
versed unless  manifestly  againat  the  weight 
of  the  evidence:  Qebaar  V.  Veapcr,  20  O.  C. 
C.  7U,  10  O.  C.  D.  820. 

A  finding  of  facts  on  which  the  judgment 
is  based,  although  not  made  on  request  of 
either  party,  will  be  considered  reversing 
the  judgment:  ffamer  v.  Batdorf,  35  O.  8. 
113,  III  Longsdorf'a  Notes,  763. 

A  construction  supporting  the  judgment 
should  be  preferred  by  the  reviewing  court; 
but  if,  after  applying  this  principle,  there  is 
still  great  doubt  as  to  the  grounds  on  which 
the  judgment  was  founded,  a  more  specific 
finding  should  be  required  from  the  trial 
court:  Peter  v.  Sfanufacturing  Co.,  56  O.  S. 
181,  IV  Longsdorf'a  Notes,  687. 

A  finding  of  fact  by  the  court  that  an  ex- 
ecutor omitted  to  return  certain  property  for 
taxation  with  intent  to  evade  taxation,  where- 
as at]  the  facts  found  strongly  tend  to  show 
that  the  executor  omitted  to  return  it  because 
he  bad  ground  to  believe  it  not  taxable,  will 
be  regarded  as  a  conclusion  of  law,  and  not 
as  a  finding  of  fact,  or  if  the  latter,  then  it 
is  against  the  weight  of  evidence:  Phippa  V. 
RattermoM,  10  O.  C.  C.  205,  6  O.  C.  U.  488 
[reversed,  without  opinion,  Batterman  v. 
Phipps,  57  O.  S.  682]. 

The  finding  of  facts  required  on  the  res- 
ervation of  a  cause  by  G.  C,  8  2251,  as 
it  originally  stood,  is  a  positive  and  not  a 
provisional  one,  such  as  a  finding  on  demur- 
rer that  allegations  are  true,  "for  the  pur- 
pose of  hearing  on  demurrer  only":  Patter- 
aon  V.  Lamson,  44  O.  S.  487,  IV  Longsdorfs 
Notes,  226.    See  also  Coubts. 

A  special  finding  of  facta  being  made  by 
the  trial  court  and  an  erroneous  judgment 
upon  it,  the  reviewing  court  need  not  render 
the  proper  judgment  merely,  but  has  the 
right  to  set  aside  the  finding  of  facts  also, 
and  remand  for  a  new  trial  de  novo:  In- 
mrance  Co.  v.  Skillito,  IS  O.  S.  669.  11 
Xxtngsdorf's  Notes,  748. 

If  the  judgment  below  was  erroneous  on 
the  facts  as  found,  the  court  could  look  into 
the  evidence  on  which  they  were  based  to 
determine  whether  to  render  the  proper  judg- 
ment or  gruit  a  new  trial:  Insurance  Co. 
V.  Shillito,  15  O.  8.  659»  II  Loiigldotfs 
Xobes,  748.   See  also  Ebbor. 

If  the  cour^  a  jury  being  waived,  finds 
"the  issues  joined  with  the  defendant,"  this 
means  all  the  issues,  and  the  plaintiff  can 
not  show  by  parol  that  the  court  in  fact 
was  governed  by  one  alternative:  Topliff  v. 


Topliff,  8  0.  C.  C.  55,  4  O.  C.  D.  312  [affirmed, 
without  opinion,  Topliff  v.  Topliff,  31  BulL 
367]. 

If  in  an  action  for  the  recovery  of  money 
only,  the  defendant  sets  up  a  counterclaim 
or  set-off,  there  may  be  a  finding  in  favor  of 
each  party,  but  only  one  judgment  is  proper, 
and  that  for  the  difference  between  the 
amounts  of  the  findings  in  favor  of  the  party 
entitled  to  the  greater  amount  and  when  not 
otherwise  provided  by  atatutea  for  covt: 
Gordon  v.  Steinmetz,  7 1  O.  S.  372,  IV  Longs- 
dorfs Notes,  983. 

In  an  action  for  the  recovery  of  money 
only  in  a  justice's  court,  if  the  plaintiff  re- 
covers judgment  and  the  defendant  appeals, 
and  in  the  court  of  common  pleas  aets  out 
as  a  counterclaim  a  prtnnisBory  note  which 
was  not  due  at  the  time  of  trial  below,  and 
there  is  a  finding  in  his  favor  on  such  note 
attd  for  the  plaintiff  for  a  less  amount  on  hia 
cause  of  action,  the  defendant  is  entitled  to 
a  judgment  in  his  favor  for  the  difference 
and  for  all  of  his  costs  in  both  courts:  Gor- 
don V.  Steinmetz,  71  O.  S.  372,  IV  Lonss- 
dorf's  Notes,  983.    See  also  CoUNTEB claim. 

A  defendant  having  interposed  a  cross- 
petition  praying  for  the  reformation  of  a 
written  instrument  on  which  the  plunUff'» 
action  is  founded,  the  finding  and  judgment 
thereon  while  it  remains  in  force  is,  in  tlie 
further  progress  of  the  case,  conclusive  as 
to  the  allf^ations  of  mistake:  Reiff  v.  MhU- 
hoUand,  65  O.  S.  178,  IV  Longsdorfs  Noten, 
883.   See  also  BE3roiaiATiOK. 

A  finding  of  service  or  of  default  is  con- 
clusive even  where  the  record  otherwise  af- 
firmatively shows  tlie  contrary  in  all  cases 
where  the  judgment  is  collaterally  attacked: 
iramilton  v.  Stewart,  5  0.  N.  P.  (N.S.)  653, 
18  O.  D.  (N.P.)  130  [affirmed,  without  opin- 
ion, by  circuit  court,  see  Bamilton  v.  Stewart, 
5  O.  N.  P.  (N.S.)  553,  18  O.  D.  (N.P.)  130]. 
See  also  Juboment. 

The  finding  of  a  court  that  a  certMn 
amount  is  due  from  an  unincorporated 
church  ia  not  a  judgment,  but  a  debt  of  re- 
cord: Males  V.  Murray,  3  O.  C.  C.  (N.8.) 
671,  13  O.  C.  D.  396. 

A  finding  by  the  probate  court  of  an 
amount  due  by  one  estate  to  the  other  can 
not  be  treated  as  an  award,  there  being 
nothing  to  show  a  submission  to  its  arbitra- 
ment as  diatinguiahed  from  invoking  its 
judicial  capacity:  Curtis  v.  Lynch,  19  0.  6. 
392,  II  Longsdorfs  Notes,  063.  8ee  also 
Arbitsation. 

VI.  PRESUMPTIONS. 

There  is  a  presumption,  in  absence  of  all 
showing  to  the  contrary,  that  the  general 
finding  and  judgment  include  all  issues  made 
in  the  cause  not  specially  passed  on :  Kilgon 
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T.  EmmUt,  33  O.  S.  410,  III  Longadorfa 

Notes,  680. 

There  is  a  preBumption  that  no  evidence 
was  offered  from  which  any  other  material 
facta  could  be  found  than  those  set  forth  in 
the  finding;  and  where  the  record  does  not 
contain  iJle  evidence,  and  the  finding  is 
within  tha  issue,  that  presumption  is,  on 
error,  generally  conclusive:  Springer  t.  ilwon- 
dal«,  36  O.  S.  620,  III  Longsdorf's  Notes, 
813. 

Where  a  finding  of  facta  fairly  admits  of 
two  constructions,  one  of  which  calls  for  the 
affirmance,  and  the  other  for  the  reversal  of 
the  judgment,  the  finding  should  receive  that 
construction  which  will  suatain  the  judg- 
ment: Springer  T.  Avondale,  3S  O.  S.  620, 
III  Longsdorf's  Notes,  813. 

Where  the  order  of  sale  shows  due  notice 
to  have  been  given  to  interested  parties,  it 
is  to  be  presumed  that  infant  heirs  received 
proper  notice  and  the  court  had  jurisdiction : 
Bamilton  v.  Stewart,  5  O.  N.  P.  (N.S.)  553, 
18  O.  D.  (N.P.)  130  [aflirmed,  without  opin- 
ion, by  circuit  court,  see  Hamilton  v.  Stew- 
or*,  5  O.  N.  P.  (N-S.)  553,  18  O.  D.  (N.P.) 
130]. 

See  EncDTOBS,  Aominihtbatobb  and  Ad- 
ministration or  Estates. 

Misr^resantatioDB  as  to  solvency,  as 
that  he  owed  but  $800,  whereas  he  owed 
91,400>  will  not  sustain  attachment  where 
there  is  no  flDding  that  the  debtor  knew  it 
to  be  false  or  had  reason  to  know  the  cred- 
itor would  rely  on  it.  Nor  will  these  findings 
be  supplied  intendmratk  Nor  will  a 
general  finding  that  the  debt  was  fraudulent- 
ly contracted  help  the  special  finding  for  it 
is  not  substantive,  but  a  mere  summary  or 
inference  from  the  detailed  finding:  Bullock 
T.  Mitchell,  9  Deo.  Rep.  687,  10  Bull.  354. 
See  also  Attaohjcent. 

VII.  ERROR. 

When  the  request  for  a  special  finding  of 
fact  is  uot  complied  with,  a  judgment  against 
the  party  requesting  should  be  reversed  un- 
less it  appear  from  the  record  that  he  was 
not  prejudiced  by  the  refusal:  Trustees  v. 
Columbia,  38  O.  S.  87,  III  LongsdorTs  Notes, 
958;  Reid  T.  Mathera,  3  O.  N.  P.  13,  4  O. 
D.  (N.P.)  81. 

To  object  to  a  judgment  on  a  finding  of 
facts,  as  oontrary  to  the  weight  of  evidence, 
the  motion  should  object  to  the  finding  on 
this  ground,  and  not  to  the  judgment  based 
on  the  finding;  but  the  court  may  r^ard 
this  as  a  clerical  error  in  the  attorney: 
Pipe  Hoe  Go.  v.  Fee,  15  0.  C.  C.  637,  8  O. 
C.  D.  727. 

Where  a  court  is  requested  to  find  and 
state  tin  facta  and  law  separately,  and  no 


objection  is  made  at  the  time  to  the  suffi- 
ciency of  the  facts  found,  a  party  can  not 
avail  himself  of  a  defect  in  the  findings,  in 
a  court  of  error:  Carpenter  v.  Warner,  38 
O.  S.  416,  III  Longsdorf's  Notes,  980. 

Wliere  the  finding  of  facts  is  imperfect 
but  it  is  not  excepted  to  on  that  ground, 
the  judgment  will  not  be  reversed  on  that 
account:  Levi  v.  Danielg,  22  O.  8.  38,  III 
Longsdorf's  Notes,  56. 

A  motion  for  new  trial  is  not  necessary 
to  have  the  decision  reviewed  on  a  question 
of  law,  where  there  is  a  separate  finding  of 
facts:  Locktrood  V.  Krum,  34  O.  S.  1,  III 
Longsdorf's  Notes,  603;  Miller  v.  Douglaes, 
13  0.  C.  C.  430,  14  O.  C.  C.  14,  7  O.  C.  D, 
»6. 

If  it  appears  from  the  record  that  the 
judgment  upon  a  special  finding  of  facts  was 
warranted  by  the  facta  so  found,  and  by  the 
evidence,  it  will  not  be  reversed  because  the 
court  erred  in  its  statement  of  the  law  ap- 
plicable to  a  state  of  facts  not  found  by  the 
court  or  shown  by  the  evidence:  Levi  v.  D<u%- 
ieU,  22  0.  S.  38,  III  longsdorf's  Notes,  56. 

Though  the  finding  of  facts  was  made  on 
request,  the  judgment  on  the  findings  of  law 
based  on  it  are  reviewable  on  error:  Miller 
V.  Douglass,  13  O.  C.  C.  439,  14  O.  C.  C.  14, 
7  O.  C.  D.  96. 

A  wrong  inference  drawn  from  the  primary 
facts,  though  stated  by  the  circuit  court  as 
a  primary  finding  of  fact,  as  where  an  agency 
was  inferred  from  undisputed  facts,  is  re- 
viewable by  the  supreme  court:  Rumaey  v. 
Lentx,  60  O.  S.  180,  IV  Longsdorf's  Notes, 
762. 

A  construction  supporting  the  judgment 
should  be  preferred  by  the  reviewing  court, 
but  if,  after  applying  this  principle,  there  is 
still  great  doubt  as  to  the  grounds  on  which 
the  judgment  was  founded,  a  more  specific 
finding  should  be  required  from  the  trial 
court:  Peter  v.  Manufacturing  Co.,  56  O.  S. 
181,  IV  Longsdorf's  Notes,  687. 

A  judgment  rendered  on  a  special  finding 
of  facts  made  by  the  court  may  be  reviewed 
on  error,  although  such  finding  was  not  made 
at  the  request  of  either  party:  Hamer  v. 
Batdorf,  35  0.  b.  113,  III  Longsdorfs  Notes, 
763. 

Where  a  motion  for  a  new  trial  on  the 
ground  that  such  findings  are  contrary  to 
the  evidence  has  been  overruled,  and  excep- 
tions taken,  and  the  whole  testimony  em- 
bodied in  a  bill  of  exceptions,  the  reviewing 
court  having  found  the  error  complained  of 
to  exist,  will  look  into  the  whole  record  to 
ascertain  whether  the  error  was  pr^ndieial 
to  the  pariy  complaining:  Oliver  v.  Moore, 
23  0.  8.  473,  III  Longsdorfs  Notes,  134. 

The  finding  of  facts  by  the  circuit  court  is 
controlling  in  a  proceeding  in  OTor  in  the 
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Bupreme  court :  State,  em  rrl.,  Y.  ComnUtaUm- 
en,  84  O.  8.  447. 

If  tiiere  is  evidence  tending  to  prove  the 
faets  in  iBSue,  the  findings  of  fact  by  the  cir- 
cuit conrt  will  not  be  reviewed  by  the  eu- 
preme  court  in  a  proceeding  in  error:  State, 
em  Tel.,  V.  Inaurance  Oo.,  84  O.  S.  469. 

The  general  flndinga  of  fact  oommon  in 
equity  decrees  can  not  be  considered  as  spec- 
ial findings  of  fact  on  which  a  reviewing 
court  will  enter  a  new  judgment,  but  a  new 
trial  will  be  ordered:  Cavanaugh  v.  Jenkina, 
9  Dec.  Rep.  34,  10  Bull.  109. 

A  written  opinion  not  separating  the  vital 
facts  from  conclusions  of  law  does  not  satis- 
fy a  demand  to  atate  separately,  but  if  all 
the  evidence  is  in  the  exceptions,  it  is  not 
reversible  error  unless  prejudice  appears: 
Gray  v.  Field,  10  Dec.  Rep.  170,  19  Bull.  121. 

Findings  of  fact  and  conclusions  of  law, 
made  in  the  court  below,  not  made  part  uf 
the  record  by  journal  entry  or  otherwise  can 
not  be  considered  on  error :  Oildehaus  v. 
Building  Co.,  8  O.  C.  G.  (NJ3.)  598,  14  O. 
C.  D.  110. 

Refusal  in  a  special  finding  of  facts  to 
find  certain  facts  which  would  not  have 
necessitated  a  different  judgment  is  not  re- 
versible error:  Cook  v.  Niekaus,  8  Dec.  R<jp. 
505,  8  Bull.  259. 

If  uncontradicted  evidence  warrants  find- 
ings in  addition  to  those  made  by  the  trial 
court,  the  reviewing  court  can  look  be>-oDd 
the  facts  found  and  resort  to  such  evidence 
to  determine  if  the  findings  of  law  were  cor- 
rect or  not,  the  party  having  excepted  to  the 
insufficiency  of  the  findings:  Sturgeon  v. 
Bull,  8  0.  C.  C.  269,  4  O.  C.  D.  467. 

The  circuit  court  is  not  required  by  G.  C, 
S  12260,  to  make  a  finding  of  facts  on  error 
though  all  the  evidence  is  brought  up:  Benff 
T.  Pyle,  46  O.  S.  102,  IV  Longsdorrs  Notes, 
314. 

The  circuit  conrt  is  not  required  by  6.  C, 
1 12260,  to  make  a  finding  of  facts  on  er- 
ror and  if  the  fact  is  made  it  will  present 
no  question  which  the  supreme  court  will 
review;  Young  v.  Pennsylvania,  46  O.  S. 
668,  IV  Longsdorf's  Kotes,  347. 

Oral  admissions  of  certain  facta  on  the 
trial  will  not  empower  the  court  to  make  a 
finding  that  such  facta  are  correct,  and  ren- 
der judgment.  The  party  has  a  right  to  con- 
test the  fact  of  the  admission.  Tlius,  plain- 
tiff's oral  admission  that  the  amounts  claimed 
in  the  cross-petition  are  true,  providing  the 
transactions  were  not  gambling,  will  not  au- 
thorize judgment  thereon,  the  jury  having 
found  they  were  not  gambling  transactions: 
MUIer  V.  Soutkworth,  10  O.  C.  C.  672,  5  O. 
C.  D.  101. 

A  foreign  statute  erroneously  construed 
by  the  trM  oourt  can  not  be  reeonstnied  on 


error  under  pretense  of  rendering  the  judg- 
ment the  trial  court  should  have  rendered, 
for,  being  a  question  of  fact,  to  reconstruct 
is  to  make  new  findings  of  fact.  Hence  the 
reviewing  court  can  only  reverse  and  re- 
mand for  new  trial:  Specker  v.  Hertog,  8 
Dec.  Rep.  661,  8  Bull.  339. 

In  a  case  submitted  to  the  court  waiving 
a  jury,  if  the  court  err  in  applying  the  law 
to  the  facts,  as  by  deducing  the  wrong  legal 
result  from  the  facts,  the  judgment  will  be 
reversed:  Bieeelt  y,  Couchaine,  16  O.  58,  I 
LongsdorTs  Notes,  607. 

If  a  fact  is  not  found  the  presumption  that 
it  does  not  exist  may  sustain  a  judgment, 
but  will  not  antiiorize  a  court  on  nverring 
to  enter  <me  for  the  c^posite  party.  Thus, 
on  reversing  a  judgment  rendered  on  a  draft 
payable  in  goods  for  want  of  a  finding  ol 
consideration  the  court  can  not  enter  judg- 
ment for  defendant,  but  must  rtmand  for 
retrial:  Random  Co.  v.  Beme,  9  Dee.  Rep. 
298,  12  BulL  100. 

If  a  party  submits  an  issue  of  fact  to  the 
court  instead  of  to  a  jury,  its  conehMicms 
can  not  be  reviewed  any  more  than  »  verdict: 
Utter  V.  Walker,  W.  46,  I  LongsdorTs  Notea^ 
4;  Walaorth  v.  Walworth,  W.  673,  I  Longs- 
dorTs Notes,  62;  Reynolds  v.  Rogers,  5  O. 
169,  I  LongsdorTs  Notes,  258;  Markle  v. 
Akron,  14  O.  566,  I  LongsdorTs  Notes.  680; 
Gest  V.  Eenner,  7  O.  S.  75,  II  LongsdorTs 
Notes,  270;  Ericin  v.  Shaffer,  9  0.  S.  43,  II 
LongsdorTs  Notes,  375;  Turner  v.  Turner, 
17  O.  S.  449,  II  longsdorf's  Notes,  843. 

Findings  of  fact  being  made  on  request 
in  a  submitted  case,  the  sufficiency  of  the 
evidence  to  sustain  them  requires  a  bill  of 
exceptions.  Statements  of  the  grounds  on 
which  they  are  based  is  improperly  incor- 
porated in  them,  and  will  not  be  considered 
as  part  of  the  record:  Ralston  v.  Kohl,  30 
O.  S.  92,  in  LongsdorTs  Notes,  518.  See 
also  Ebbob. 

Vin.    BILL  OF  EXCEPTIONa 

A  special  finding  of  facts  can  not  be  made 
a  substitute  for  a  bill  of  racqrtions:  Shinkie 
V.  Baidt,  22  O.  8.  516,  HI  LongsdorTs  Notes, 
98;  AaUwoy  T.  Thurstin,  44  O.  S.  625,  IV 
LongsdorTs  Notes,  230. 

Where  the  concIuBions  of  fact  are  found 
separately  from  the  conclusions  of  law,  a 
question  as  to  the  sufficiency  of  the  evidence 
upon  which  findings  of  fact  were  made  by 
the  court,  can  only  be  raised  by  n  bill  of 
exceptions:  Ralston  V.  KoM,  30  O.  8.  02, 
III  LongsdorTs  Notes,  518. 

The  practice  of  making  the  opinion  of  tlie 
court  a  substitute  for  a  finding  of  facte,  is 
irregular,  and,  where  the  law  and  facts  are 
bleibded,  the  opinion  will  not  be  regarded  as 
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a  flubetaDtial  compliance  with  G.  O.,  {  11470: 
TraiMportation  Co.  v.  Blmichard,  31  O.  S. 
650,  in  Longsdorfs  Notes,  615;  Sanderson 
T.  Iron  4  Jfaii  Co.,  34  0.  S.  442,  III  Longs- 
dorf  B  Notea,  728. 

Opinion  of  court  in  deciding  a  case  in 
which  the  facta  and  law  are  atated  generally, 
can  not  by  bill  of  ezceptiona  be  made  a  sub- 
stitute for  the  statement  of  "the  conclusions 
of  facts  found  separately  from  the  con- 
clusions of  law,"  as  required  by  G.  C,  i  11470: 
Tranaportation  Co.  v.  Blanchard,  31  O.  S. 
660,  ni  Longsdorf's  Notes,  615. 

Where  a  judgment  is  based  upon  a  special 
finding  of  facts  by  the  court,  the  exception 
need  only  be  taken  to  the  judgment:  Miller 
V.  Douglaas,  13  O.  C.  G.  439,  14  O.  C.  G.  14, 
7  0.  G.  D.  96. 

In  the  absence  of  a  bill  of  exceptiona,  a 
finding  of  fact  1^  the  trial  court  is  binding 
upon  the  rariewing  court:  Case  t.  Joluuon, 
19  O.  G.  C.  886,  10  O.  G.  D.  295. 


A  finding  of  facts  by  the  court  is  part  of 
the  record,  and  no  bill  of  exceptions  is  neces- 
sary, though  made  witliout  request:  Hamer 
V.  Batdorf,  35  O.  S.  113,  III  Longsdorfs 
Notes,  763.    See  also  Bnx  or  SxoramiNB. 

When  the  record  of  a  cause  tried  on  evi- 
dence in  the  circuit  court  ^owa  that  the 
court  stated  its  coneluaicnu  of -fact  separate 
from  its  conclusions  of  law,  the  defeated 
party  file  a  petition  in  error  here  for 
the  reversal  of  the  judgment  upon  the  ground 
that  it  is  not  justified  by  the  facts  found, 
and  6.  C.,  S  12254,  does  not  require  him  to 
print  a  bill  of  exceptions  which  he  may  hare 
taken  in  the  circuit  court:  Jfeycr  t.  Beek, 
87  O.  8.  IS2. 


FINDINGS  BY  JURY. 

For  findings  by  jury,  see  Vbdict. 


FINES. 

Scope  Hot* — Inoludet  nature  and  aoope  of  peouniary  puniahment  impoted  by  .eouris 
upon  oonvUaim  for  erime;  the  amount,  enforcement  and  ditposition  thereof.  ESKtudet 
partieular  offenm  in  which  finea  are  impoaedj  and  penaltiea  recoverable  by  actione  where 
ataiutea  are  violated. 

Cnm  Refezencca. 

For  fines,  see  also  Penal  and  Qui  Tam  Actions. 

For  fines  imposed  upon  building  associations,  see  Bdildinq  and  Loan  Associations. 
For  fines  in  particular  crimes,  see  crime  in  question. 

For  failure  of  officer  to  pay  over  a  fine,  as  ground  for  amercement,  see  Ambbcembnt. 
For  l^islative  power  as  to  fines,  see  Intoxicating  Liquor. 

For  the  enforcement  oi  payment  of  license  fee  by  fines,  see  Licenses  Fbou  State. 
For  the  enforcement  of  market  stand  fees  by  fine,  see  Licenses  Fboh  Statb. 
For  fines  under  militia  law,  see  Militia. 

For  fines  not  being  the  exclusive  remedy  in  case  of  violation  of  statutes  as  to  blocking 
guard-rails  of  railroad,  see  Statutoby  Riqhts  and  Rbueoies. 
For  the  remitting  of  fines,  see  Sentekok. 

ANALYTICAL  OUTLINE. 

I.  Oonstitotional  and  Statatoiy  Provisions, 
n.  Amount. 

m.  Enforcement. 

A.  In  general. 

B.  By  imprisonment. 

C.  By  execution. 

D.  Indigent  prisoner. 

IV.  Disposition. 

A.  In  general. 

B.  County  treasury. 
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I.    CONSTITUTIONAL  AND  STATUTORY 
PROVISIONS. 

G.  C,  §  5252,  provides  tliat  in  case  of  re- 
covery of  flnefl  for  violation  of  the  militia 
act,  the  proceeding  shall  take  place  before  a 
justice  of  the  peace,  but  under  a  former 
statute,  the  parties  to  a  proceeding  for  the 
recovery  of  fines  were  entitled  to  an  appeal 
to  the  court  of  common  pleas:  Wright  T. 
Hunger,  5  O.  441,  I  Longsdorf's  Notps.  289. 

The  power  conferred  by  G.  C,  §4561,  to 
impose  a  forfeiture  does  not  confer  the  right 
to  seize  property  and  sell  the  same  without 
notice,  hearing  in  court  and  an  order  of  court 
for  such  sale:  Cotter  v.  Doty,  5  O.  393.  I 
Longsdorf's  Notes,  294;  Rosebaugk  v,  Saffin, 
10  O.  31,  I  Longsdorf'B  Notes,  48r>. 

G.  G.,  1 13717,  applies  only  to  misde- 
meanors, and  where  an  order  committing  the 
defendant  until  bis  fine  and  costs  are  paid 
where  he  is  convicted  of  a  felony,  error  will 
lie  to  a  refusal  to  eliminate  that  portion  of 
the  sentence:  Smith  t.  State,  4  O.  C.  0. 
{N.S.)  101,  14  O.  C.  D.  140. 

G.  C,  §  13717,  authorizes  a  commitment 
until  fine  and  costs  are  paid;  and  if  such 
were  not  the  case,  the  right  to  complain  would 
be  waived  by  payment:  Oberer  v.  State,  8 
O.  C.  C.  (N.S.)  93,  18  0.  C.  D.  020. 

G.  C.,  §  13718,  providing  for  execution  fjr 
fine  and  cost  against  the  property  and  body 
of  the  offender  is  constitutional;  and  it  ap- 
plies to  all  cases  where  the  party  is  ad- 
judged to  pay  a  fine,  and  it  ia  not  confined 
to  cases  where  the  party  is  adjudged  to  Mtand 
imprisoned  until  the  fine  and  costs  are  paid: 
Jn  re  Beall,  26  O.  S.  195.  Ill  Longsdorf's 
Notes,  298. 

An  ordinance  was  held  not  to  be  invalid 
because  the  penalty  was  prescribed  in  a  sepa- 
rate section  of  such  ordinance  from  the  sec- 
tion in  which  the  offense  was  described: 
Broicn  v.  Toledo,  7  O.  N.  P.  435,  5  O.  D. 
(N.P.)  210.. 

A  former  statute  (act  of  February  1^  1853, 
S.  &,  C,  708)  which  gave  to  persons  impris- 
oned for  nonpayment  of  fines  tiie  benefit  of 
laws  for  the  relief  of  insolvent  debtors  {see 
G.  C,  8S  11092  to  11180)  was  constitutional 
as  it  was  not  an  attempt  to  place  the  par- 
doning power  in  the  hands  of  any  officer 
other  than  the  {p>vemor  of  the  state,  but  it 
was  merely  a  modification  of  penalties  pre- 
scribed for  certain  offenses:  In  re  Scott.  19 
O.  S.  581,  II  Longfldorf's  Notes,  072  (A 
person  hold  in  default  of  the  payuieiit  of 
a  fine  can  not  now  be  released  under  the 
laws  providing  for  tlie  relief  of  insolvent 
debtors.    See  G.  C.,  S4129.) 

Art.  I,  §  19,  of  the  bill  of  rights,  and  the 
fifth  and  fourteenth  amendments  to  the  con- 
stitution of  the  United  States,  relating  to  de- 


mands to  take  property  and  transfer  it  to  a 
private  corporation  without  the  consent  of 
the  owner,  referred  to  the  right  of  eminent 
domain  and  have  nothing  to  do  with  the  im- 
position of  a  fine,  or  the  subsequent  diapo* 
sition  of  it,  by  virtue  of  the  police  power: 
Beamer  v.  State,  21  0.  C.  C.  440, 12  O.  C.  D.  4. 

Fines  are  debts  due  the  state  within  the 
law  authorizing  sales  of  land  without  ap- 
praisement for  Bueh  debts.  And  the  law 
applies  where  a  debtor  in  custody  surrendo's 
land  to  obtain  a  release,  for  that  is  the  same 
as  a  levy:  WaUK  v.  Ringer,  2  O.  327,  I 
Lcoigsdorfs  Notes,  130. 

II.  AMOUNT. 

Increase  of  a  fine  after  the  original  fine 
has  been  imposed  and  the  defendant  taken  to 
prison  is  not  within  the  power  of  the  police 
judge:  In  re  Habeas  Corpus,  7  O.  N.  P.  604, 

3  O.  D.  (N.P.)  571. 

An  ordinance  prescribing  a  fine  of  $50  for 
a  first  violation  of  it,  and  $100  for  a  repe- 
tition, though  the  unlawful  thing  is  continu- 
ous in  its  nature,  was  valid  under  R.  S.  3  1862 
(repealed  96  v.  96,  {231;  for  analogous  stat- 
ute see  G.  C,  8  3628)  which  prescribe  a 
maximum  of  $10  per  day  where  the  thing  is 
continuous,  for  the  section  contains  alterna* 
tives:  Belle  Center  v.  Welsh,  11  Dec.  Rep. 
41,  24  Bull.  176. 

Though  an  ordinance  imposes  a  penalty  in 
cases  of  successive  offenses  in  excess  of  the 
power  of  a  city  to  give,  a  sentence  within  the 
limit  is  valid  under  R.  S.,  $  1862  (repealed, 
06  V.  06,  §  231 ;  for  analogous  statute  see 
G.  C,  §  3628) :  O'Brien  v.  Cleveland,  4  Dec. 
Rep.  180,  1  Clev.  L.  Rep.  100. 

A  fine  of  $25  for  keeping  a  place  where 
liquor  is  sold  is  not  unreasonable  under  R.  S^ 
1  1862  (repealed,  96  v.  06,  S231;  for  analo- 
gous statute  see  G.  C,  §3628),  providing 
that  $10  a  day  ia  not  unreasonable  for  a  con- 
tinuous thing,  for  the  act  is  not  continuous 
in  its  nature.  But  if  unreasonable,  the  ordi- 
nance is  not  invalid,  for  the  tribunal  may 
under  that  section  impose  a  lower  fine:  Me- 
Crea  r.  Washington,  10  Dec.  Rep.  20,  18 
Bull.  66. 

A  fine  of  $25  and  requiring  a  peace  bond 
under  a  city  ordinance  imposing  $10  for  dis- 
charging firearms  is  erroneous.  A  peace  bond 
can  not  be  required  in  a  prosecution  under  an 
ordinance,  and  the  sentence  will  be  reversed, 
though  no  exception  was  taken :  Pope  v.  Cin- 
cinnati, 3  O.  C.  C.  497,  2  O.  C.  D.  285. 

A  fine  of  $50  for  failure  to  conform  with 
the  requirement  of  G.  C.,  §g  6370,  6371,  as  to 
the  keeping  on  hand  of  goods  for  thirty  days 
is  not  excessive  or  an  abuse  of  discretion  on 
the  part  of  the  trial  court:  PhilHpa  v.  State, 

4  O.  N.  P.  (N.S.)  308,  16  O.  D.  (N.P.)  763 
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[affirmed,  Phillips  v.  State,  77  O.  S.  214, 
IV  LongBdorf's  Notes,  1031. 

An  ordinance  which  imposed  a  fine  of  one 
hundred  dollars  for  the  first  violation  of  a 
prohibition  a^ainat  the  storage  of  nitroglycer- 
ine within  the  limits  of  a  municipal  corpora- 
tion, was  held  not  to  be  unreasonable:  Wal- 
ter T.  Bowling  Oreen,  6  O.  C.  C.  (N.S.)  616, 
16  O.  C.  D.  766. 

A  former  statute  (R.  S.,  1 1862)  provided 
that  fines,  etc,  which  did  not  exceed  the  sum 
of  fifty  dollars  for  any  specified  offense  should 
not  be  deemed  unreasonable  (G.  C,  $3628), 
was  held  not  to  fix  a  limit  for  the  amount  of 
a  fine,  and,  accordingly,  a  fine  of  from  fifty 
to  two  hundred  dollars  for  the  first  offense 
was  held  not  to  be  unreasonable:  Alliance  T. 
Joj/ce,  49  0.  S.  7,  IV  Longsdorf's  Xotes,  437. 

A  fine  of  one  hundred  dollars  for  the  first 
offense  was  held  to  be  error  for  which  the 
judgment  would  be  reversed  (R.  S.,  §  1862). 
Sigler  v.  Cleveland,  3  O.  N.  P.  119,  4  O.  D. 
tif.P.)  166  (but  under  G.  C,  S  3628,  such  a 
fijie  would  not  be  error). 

A  provision  in  an  ordinance  inflicting  a 
fine  of  one  hundred  dollars  for  the  first  of- 
fense was  held  not  to  make  such  ordinance 
invalid;  but  the  court  was  to  reduce  the 
lina  to  such  amount  as  should  be  reasonable; 
and  a  reduction  of  a  fine  from  tme  hundred 
to  fifty  dollars  was  held  to  be  valid:  Brown 
T.  Toledo,  7  O.  K  P.  435,  5  O.  D.  (N.P.) 
210. 

The  imposition  of  a  fine  of  from  one  hun- 
dred and  fifty  dollars  to  four  hundred  dollars 
for  the  first  offense,  and  from  four  hundred 
to  eight  hundred  dollars  for  the  second  offense 
for  soliciting  orders  for  intoxicating  liquor 
contrary  to  law,  is  not  an  imposition  of  an 
excessive  fine  within  the  meaning  of  the 
constitution:  Hayner  v.  State,  83  O.  S.  178. 

In  an  adulteration  case  a  fine  of  $600  was 
imposed  by  a  justice  and  was  sustained : 
Myer  V.  State,  10  O.  C.  C.  226,  6  O.  C.  D. 
477,  3  O.  D.  (N.P.)  198  [affirming  Meyer  v. 
State,  1  O.  N.  P.  241,  2  O.  D.  (N.P.)  233; 
and  motion  for  leave  to  file  petition  in  er- 
ror overruled,  Meyer  v.  State,  54  O.  S.  242, 
IV  LongBdorf's  Notes,  633]. 

Where  a  judgment  of  a  lower  court  in  a 
criminal  prosecution  is  reversed  on  error 
lieeause  of  the  imposition  of  an  excessive 
sentence,  the  case  will  be  remanded  for  proper 
sentence  ojily:  Dalrymple  v.  State,  5  0.  C, 
C.  (N.S.)  185,  16  O.  C.  D.  562. 

Where .  several  defendants  violate  an  in- 
junction, each  must  respond  for  himself  for 
the  wrong,  and  the  limit  of  fine  under  G.  C, 
IS  11887,  11888,  may  be  applied  to  each: 
Hay  V.  RaUtoay,  10  O.  C.  C.  (N.S.)  577, 
12  0.  C.  D.  793  [affirmed,  without  opinion, 
Ray  Y.  Railway,  67  O.  S.  664]. 


In  determining  the  punishment  for  beating 
an  editor  the  court  will  consider  the  provo- 
cation, and,  if  it  be  a  low  and  vicious  pub- 
lication, and  a  repetition  of  it  under  pretense 
of  a  retraction,  a  nominal  fine  only  would 
be  imposed:  State  v.  Letn,  3  Dec.  Rep.  40,  2 
Gaz.  253. 

Several  charges  of  distinct  sales  of  liquor 
contrary  to  the  statute  may  be  made  in  one 
affidavit  and  a  fine  assessed  for  each  offense, 
even  though  the  aggregate  of  such  fines  ex- 
ceeds the  limit  of  punishment  for  one  offense: 
Nubach  V.  State,  2  O.  C.  C.  (N.S.)  133,  15 
O.  C.  D.  488;  citing  Bailey  v.  State,  4  O.  S. 
440,  II  Longsdorf's  Notes,  113;  Baoee  V. 
State,  10  O.  S.  57^,  II  Longsdorf's  Notes, 
465;  Eldridge  V.  State,  37  0.  S.  191,  III 
Longsdorf's  Notes,  904. 


III.  ENPOHCEMENT. 
A.   In  Qenerai,. 

A  justice  of  the  peace  has  no  authority 
to  issue  a  capiaa  as  of  course  for  the  col- 
lection of  a  fine  imposed  for  an  assault  and 
battery,  on  a  plea  of  guilty.  A  capiat  can 
only  be  issued  on  the  same  terms  as  in  a 
civil  action  and  this  relates  to  the  law  as 
of  the  date  of  execution  and  not  of  the  date 
of  the  statute:  Bayard  v.  State,  2  Dec.  Hep. 
15,  1  W.  L.  M.  89. 

The  statutory  provision  that  a  convicted 
person  may  be  imprisoned  until  his  fines  and 
costs  are  paid,  applies  only  to  misdemeanors, 
and  where  such  a  provision  ia  made  a  part 
of  the  sentence  of  one  convicted  of  a  felony, 
error  will  lie  to  a  refusal  to  eliminate  that 
portion  of  the  sentence:  Smith  v.  State,  4  O. 
C.  C.  (N.S.)  101,  14  O.  C.  D.  140. 

It  is  not  error  in  a  proceeding  in  habeas 
corpus  to  direct  a  mayor  to  amend  his  mit- 
timus by  providing  that  the  fine  and  costs 
may  be  secured  and  paid:  In  re  Stanfeal,  9 
O.  C.  C.  (N.S.)  553,  19  O.  C.  D.  664  [af- 
firmed, Stanfeal  v.  State,  78  O.  S.  24,  IV 
Longsdorf's  Notes,  1037]. 

A  civil  suit  to  reeov.er  license  fees  from 
owners  of  vehicles  is  not  excluded  by  the 
statutory  provision  for  collecting  tbem  by 
criminal  process  of  arrest  and  fine,  or  im- 
prisonment, or  both:  Cincinnati  v.  BeU' 
hausen,  10  Dec.  Rep.  652,  22  Bull.  421. 

Under  a  militia  law  requiring  notice  of 
the  Hat  of  delinquents  acted  on  by  the  court 
of  inquiry  to  be  posted,  no  action  lies  for  a 
fine  until  such  advertisement:  Knight  v. 
J'ayne,  W.  369,  I  Longsdorfs  Notes,  30. 

To  obtain  a  civil  judgment  for  a  militia 
fine,  its  due  assessment  and  confirmation  by 
the  military  tribunals  must  be  proved : 
Wright  V.  Hunger,  W.  614,  I  Longsdorf's 
Notes,  48. 
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B.   Bt  Ihpbisonhent. 

An  order  that  the  defendant  itand  com- 
mitted until  fine  and  costs  be  paid  is  er- 
rojieouB  unless  authorized  by  statute:  Lougee 
V.  State,  11  O.  68,  I  Longsdorf's  Notes,  542; 
BonaeU  v.  State,  11  O.  72,  I  Longsdorf's 
Notes,  S43. 

The  defendant  can  not  be  imprisoned  for 
costa  unless  a  line  is  imposed  as  part  of 
the  penalty:  Luetzler  T.  Perry,  18  0.  C.  G. 
826,  9  O.  a  D.  778. 

Imprisonment  is  not  part  of  the  penalty, 
where  it  Is  imposed  only  to  enforce  payment 
of  a  fine  and  coats  under  a  police  rela- 
tion: Sehlagel  T.  State,  S  O.  N.  F.  (N.S.) 
429,  16  0.  D.  (N.P.)  295  [affirmed*  without 
opinion,  Sehlagel  v.  Btate,  3  O.  N.  P.  (N. 
S.)  438,  16  O.  D.  (N.P.)  295]. 

Where  one  is  sentenced  to  pay  the  fine  and 
costs  of  prosecution,  he  can  not  be  com- 
mitted to  the  workhouse  unless  the  sentence 
so  provides,  even  though  the  writ  issued  to 
the  constable  directs  such  confinement;  but 
under  Q.  C,  §13718,  he  may  be  committed 
to  the  county  jail:  Young  v.  Btate,  11  O.  C. 
C.  (N.S.)  466,  21  O.  C.  D.  1. 

Where  the  sentence  omits  the  clause,  "or 
secured  to  be  paid,"  such  omission  does  not 
render  the  sentence  void:  In  re  McAdtuns,  21 
0.  C.  0.  450,  11  0.  C.  D.  780. 

A  sentence  providing  that  the  accused 
stand  committed  to  the  workhouse  "until 
the  fine  and  costs  are  paid"  without  adding 
thereto  the  farther  words  of  the  statute  "or 
until  he  be  discharged  therefrom  by  allowing 
a  oredit  of  sixty  cents  per  day,"  etc.,  while 
not  wholly  void  is  incomplete  and  erroneous, 
and  where  such  sentence  has  not  been  exe- 
cuted it  will  be  reversed:  Hamilton  v.  Btate, 
78  0.  8.  76,  IV  LongsdorfB  Notes.  1038. 

The  sentence  under  O.  C,  1 13717,  should 
ccmtain  the  words  "or  secured  to  be  pud  or 
he  be  otherwise  legally  diseharged,"  other- 
wise tiie  judgment  is  equivalent  to  a  life 
sentence  and  ille^:  Kat  parte  JfuIIoney,  10 
O.  D.  (N.P.)  419. 

A  sentence  of  court  that  the  defendant  be 
imprisoned  and  pay  a  fine  and  stand  com- 
mitted "until  the  fine  and  costs  of  prosecu- 
tion are  paid"  is  not  void  because  it  fails 
to  add  the  words  of  the  statute,  "or  secured 
to  be  paid  or  the  offender  is  otherwise  dis- 
charged by  law."  This  last  quoted  olause 
will  be  read  into  and  considered  a  part  of 
every  sentence  whether  expressly  named  or 
not  and  no  prejudice  can  arise  by  reason  of 
such  omission:  Backenttoe  v.  State,  2  O.  N. 
P.  (N.S.)  178,  14  O.  D.  (N.P.)  680. 

A  judgment  on  conviction  of  misdraneanor 
for  a  fine  and  imprisonment  until  paid  omit- 
ting the  words  "or  otherwise  discharged"  is 
not  reversible,  although  habeas  corpus  might 


lie:  Patterson  T.  State,  1  D^ton  Tenn  Rep. 
(Iddings)  129. 
Where  a  constable  has  taken  possession 

of  the  body  of  the  defendant  by  virtoe  of 
an  execution  for  the  collection  of  a  judgnmit 
for  a  fine  and  the  costs  of  prosecution,  ren- 
dered by  a  magistrate  for  the  violation  of 
a  state  law,  haheat  eorpue  will  not  lie  at 
least  until  the  oonstaUe  has  had  a  reason* 
able  time  in  which  to  oonvcy  him  to  the 
county  jail:  Tomg  v.  State,  11  O.  C.  G.  (N. 
8.)  466,  21  O.  C  D.  1. 

Imprisonment  for  nonpayment  of  oosts  in 
a  crimhisl  case  is  illegal  unless  there  was  a 
fine  imposed,  in  which  case  only  the  coats 
part  of  the  aentence  (excepting  only  G.  G., 
II 12386,  12387,  aa  to  sending  a  person  to 
th4  wvrkhouse  of  an  adjoining  county) : 
Luetzler  T.  Ferry,  18  O.  C.  0.  826;  tub 
nomine.  Smith  v.  Perry,  9  O.  G.  D.  778. 

A  court  has  no  authority  to  pnmounce,  as 
a  part  of  the  sentence  of  a  prisoner  con- 
victed of  failing  to  provide  a  pn^ter  home, 
support  and  care  for  his  child,  that  he  stand 
committed  until  fine  and  costs  are  paid : 
Smith  V.  State,  4  O.  C.  C.  (N.8.)  101,  14  O. 
C.  D.  140. 

A  statute  punishing  a  quasi  criminal  of- 
fense by  fine  only,  although  authorizing  im- 
prisonment  as  a  means  of  enforcing  the  fln^ 
is  in  conflict  with  Const.,  Art.  I,  {{ 5  and 
10,  on  the  ground  that  no  provision  for  a 
jury  trial  is  made:  Jnwood  v.  State,  4li  O. 
S.  186,  IV  Longsdorf's  Notes,  103. 


G.    Br  BZBODTEON. 

Under  a  statute  similar  to  Q.  C.,  |  4563, 
it  was  held  that  a  fine  for  the  violation  of 
a  penal  ordinance  of  a  municipal  corporation 
could  be  collected,  either  by  conunitting  the 
person  of  the  defendant  or  by  execution 
against  his  chattels:  Huddieson  v.  Suffin,  6 
O.  8.  604. 

An  execution  for  costs  in  a  criminal  pro- 
ceeding may  be  levied  upon  the  body  of  the 
defendant  only  in  cases  in  which  a  fine  is 
imposed  aa  a  part  of  the  penalty:  In  re 
Luetzler  v.  Perry,  18  O.  C.  C.  826,  9  O.  C. 
D.  778. 

The  provision  of  the  act  of  April  7,  1868 
(8.  &  S.  610,  I  2),  authorizing  the  arrest  on 
ocecution  of  a  party  against  whom  a  fine 
has  been  adjudged,  and  his  impriB<mment 
until  such  fine  is  paid  or  he  be  Otherwise 
discharged  according  to  law,  is  not  uncon- 
stitutional, and  the  provision  applies  to  all 
cases  where  the  party  is  so  adjudged  to  pay 
a  fine  and  it  is  not  confined  to  cases  where 
the  party  is  adjudged  to  stand  imprisoned 
until  the  fine  and  costs  are  paid:  In  re  Beotl, 
26  O.  8.  195,  III  Longsdorf's  Notes,  298. 
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IV.  DISPOSITION. 
A.  In  OamuL. 

If  fines,  and  cost*  are  not  paid  to  the  mn- 
nioipal  corporation  in  maaej,  bat  the  per- 
aona  perform  labor  for  the  benefit  of  the 
municipal  corporation  and  thua  work  out 
Buch  fines  and  costa,  the  mayor  is  not  en- 
titled to  receive  bis  fees  and  coats  from  the 
mnnieipal  corporation:  Gibson  y.  ZaneaviHe, 
81  O.  8.  184,  III  LongsdorfB  Notes,  673. 

The  objection  to  the  diaposition  of  a  fine 
imposed  for  a  misdemeanor  can  only  be 
presented  a  taxpayer  in  a  suit  for  that 
purpose:  Beamer  T.  State,  21  O.  0.  0.  440, 
12  O.  C.  D.  4. 

It  ia  within  the  discretion  of  the  council 
of  a  village  in  a  "dry"  county  to  provide  that 
a  percentage  of  all  fines  and  forfeited  bonds 
thereafter  paid  into  tbe  village  treasury  by 
violators  of  tlie  local  option  statute  shall 
constitute  a  separate  fund,  to  be  known  as 
the  secret  service  fund  and  used  in  the  em- 
ployment of  detectives  and  attorneys  for  the 
prosecution  of  vicdatora  of  said  law;  and  an 
allegation  that  the  motive  behind  said  ordi- 
nance is  to  enrich  the  village  treasury  by 
fines  collected  from  violators  of  said  law  in 
a  neighboring  city  does  not  state  a  ground 
that  affects  the  validity  of  the  ordinance  nor 
does  it  afford  reason  for  cmnplaint  by  a  tax- 
payer: Poioell  V.  Aghville,  11  O.  N.  P.  (N. 
S.)  369,  21  0.  D.  (N.P.)  434. 

Q.  C,  I  4270,  providing  for  the  disposition 
of  fines  and  other  moneys  received  by  the 
mayor  in  his  official  edacity  is  said  to  vp' 
ply  to  mayors  in  villages,  and  not  to  mayors 
in  cities:  Cambridge  v.  Smatlwood,  6  O.  C. 
C.  (N.S.)  230,  17  O.  C.  D.  302  [affirmed,  in 
SmalltDood  T.  Cambridge,  76  O.  S.  339]; 
Belief ontaine  T.  Baviland,  3  0.  N.  P.  (N.8.) 
99,  15  O.  D.  (N.P.)  482. 

In  an  action  brought  by  a  municipal  cor- 
poration against  the  mayor  to  recover  fines, 
coats  and  the  like  which  have  been  collected 
by  him,  tbe  mayor  cau  not  set  off  the  un- 
collected costs  taxed  on  hia  docket:  Deatrich 
V.  Defiance,  1  O.  C.  C.  340,  1  O.  C.  D.  189. 

Fines  imposed  by  a  municipal  court  against 
persons  prosecuted  and  convicted  therein  for 
a  violation,  either  of  G.  C,  H  6137,  130B0  to 
13062,  or  the  municipal  local  option  law, 
must,  when  collected,  be  paid  into  the  tnam- 
ury  of  Urn  municipal  oorporaUon  wberdn 
such  fine  was  imposed,  agreeably  to  the  pro* 
visions  of  O.  0^  1  13247:  Mt.  Femon  t. 
Moohwart,  76  0.  S.  629,  IV  LongsdorTs 
Notes,  1019. 


InmsiiiT  Pbisokb. 

It  is  the  Avtj  ol  the  auditor  under  O.  0.> 
f2676,  when  it  is  made  to  appear  that  a 
perstm  imprisoned  until  a  fine  and  costs 
are  paid  Is  unable  to  pay,  to  at  once  dis- 
onarge  sueh  person;  and  be  u  not  excused 
from  mob  duty  on  the  grounds  "that  tbe 
petitioner  had  friends  or  relations  who  are 
able  and  should  be  willing  to  help  him  in 
the  emergency":  In  re  .VuUaney,  8  O.  N. 
P.  49,  10  0.  D.  (N^.)  419. 

Where  a  prisoner  is  Indigent  and  has 
served  his  sentence,  but  not  paid  his  fine  or 
costs,  and  they  can  not  be  collected  from  him, 
a  disebaige  by  the  auditor  under  G.  C, 
i  2676,  should  not  be  refused  on  tbe  ground 
that  some  of  the  prisoner's  friends  are  able 
to  help  him,  and  may  do  so  if  he  is  Icept  in 
jail:  In  re  Moore,  14  O.  0.  0.  237,  7  0.  C. 
D.  676. 

Where  it  ia  made  to  appear  that  accused 
is  aentenoed  to  pay  tbe  fine  and  costs  and 
he  has  no  mon^  to  pay  same  he  is  en- 
titled to  be  dlsehai^^  at  once.  The  public 
proeeentor,  or  any  other  officer  has  no  au- 
tborify  to  supplement  raoh  judgment  an 
order  of  imprisonment:  7n  re  Muttanej/,  8 
O.  N.  P.  49.  10  0.  D.  (NJ.)  419. 

Where  -a  constable  has  taken  possession  of 
the  body  of  the  d^endant  by  virtue  of  an 
ezeention  for  the  collection  of  a  judgment  for 
a  fine  and  the  costs  of  prosecution,  rendered 
by  a  magistrate  for  the  violation  of  a  state 
law,  habeas  oorpue  will  not  lie  at  least  until 
the  constable  has  had  a  reasonable  time  in 
which  to  convey  him  to  the  eoun^  jail: 
Toung  v.  State,  11  O.  a  a  (N.a)  466,  21 
O.  0.  D.  1. 

Where  an  indigent  convict  is  sentenced  to 
ronain  in  the  county  jail  until  fine  and 
costs  are  paid,  the  refusal  of  the  county 
auditor  to  order  a  discharge  from  imprison- 
ment does  not  furnish  a  legal  ground  for 
discharge  of  the  convict  upon  habeae  corpus: 
In  re  MeAOama,  21  0.  C.  C.  450,  11  O.  0. 
D.  780. 

The  county  auditor  has  jurisdiction  under 
O.  C,  i  2676,  to  release  an  Indigent  prisoner 
sentenced  to  a  workhouse  in  another  county 
after  serving  his  term,  it  being  shown  that 
his  fine  and  eosts  can  not  be  collected  by 
fnrttier  imprisonment,  and  on  the  auditor's 
refusal  the  prisoner  will  be  discharged  on 
haibettt  aorpue.  Mandamus  will  not  lie  aa 
the  section  is  not  mandatory:  Btate  v.  Jfor- 
tin,  1  Dayton  Term  Bqp.  (Iddings)  16. 

Upon  a  finding  of  inability  to  pay  a  fine, 
etc.,  imposed,  the  person  so  imprlMmed  is  oi- 
titled  under  Art.  I,  {8  of  the  constitution 
ci  Ohio,  to  a  writ  habeas  eorput:  In  re 
jrnUORey,  8  O.  N.  P.  49,  10  O.  D.  (N.P.) 
419. 

11-e 


B.    CoiraTT  TSUSUBT. 

Fines  received  by  the  elerk  of  the  eourb 
M  eonutton  pleas  from  persons  indicted  and 
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convictei]  in  Uiat  court  for  violation  Of  G. 
C,  SS  13050,  et  seq.,  punishing  the  sale  of 
liquor  on  Sunday,  or  for  violation  of  the 
municipal  local  option  law,  must  under  G. 
C,  S  12378,  be  paid  him  into  the  county 
treasury;  Jlf<.  Vernon  v.  Mochtcart,  75  O.  S. 
529,  rV  Longsdorfs  Notes,  1019. 

Although  a  fine  is  payable  into  the  county 
treasury  to  the  credit  of  the  general  county 
fund  the  commissioners  can  not  compromise 
or  release  the  same:  In  re  Moore,  14  O.  C. 
C.  237,  7  0.  C.  D.  576. 

If  prosecutions  are  instituted  in  the  name 
of  the  state,  the  fines  and  costs  which  are 
received  from  the  persons  who  are  convicted 
of  misdemeanors,  which  are  forbidden  by 
statute,  must  be  paid  into  the  county  treas- 
ury; and  if  such  fines  and  costs  are  paid 
into  the  treasury  of  the  municipal  cor- 
poration, the  municipal  corporation  is  liable 
tnerefor  to  the  county:  Cleveland  v.  Jetcett, 
39  O.  S.  271,  III  Longsdorfs  Notes,  1025. 

Where  the  directors  of  a  workhouse  have 
received  fines  and  costs  from  persons  con- 
victed of  misdemeanors  under  the  statutes 
of  this  state  and  committed  to  such  work- 
house  for  the  failure  to  pay  the  same,  such 
lines  and  coats  must  be  paid  into  the  county 
treasury;  and  when  they  have  been  paid  into 
the  city  treasury,  the  county  comraisBioners 
may  bring  an  action  therefor  against  the 
city  upon  its  refusal  to  pay  the  same  into 
the  county  treasury:  Cleveland  v,  Jewett,  39 
O.  S.  271.  in  LongBdorf's  Notes,  1025. 

FINES  AND  FORFEITED 
BONDS. 

See    Bail    and    Recognizance  ;  Bonds, 

SUBITT. 

FIREARMS. 

For  firearms,  see  also  Assault  and  Bat- 
TEBT;  Weapons. 

The  word  "firearm"  includes  a  pistol 
capable  of  being  loaded  with  powder  and 
ball  and  it  is  not  necessary  that  such  pistol 
be  loaded  to  bring  the  offense  within  the 
provisions  of  G.  C,  S  12422 :  Geiger  v.  State, 
5  O.  C.  C.  283,  3  O.  O.  D.  141;  Lamb  v. 
State,  7  O.  N.  P.  224,  8  O.  D.  (N.P.)  282. 

A  tramp  found  carrying  firearms  or  other 
dangerous  weapon  may  be  arrested,  without 
warrant,  by  any  person  or  oflicer:  Slate  v. 
Pate,  7  O.  N.  P.  543,  5  O.  D.  (N.P.)  732. 

Where  death  results  from  the  discharge 
of  a  pistol  intentionally  pointed  at  the  de- 
ceased, the  indictment  shouM  be  for  man- 
slaughter and  not  for  the  offense  described 
in  O.  C,  9  12422 :  Williamton  Y.  State,  2  0. 
C.  C.  292,  1  O.  C.  D.  492. 


One  who  discharges  firearms  on  his  own 
premises  Is  not  guilty  of  a  violation  of  G. 
0.,  S  12817,  and  if  in  so  disdiaiging  a  gun 
one  unintentionally  shoots  and  kills  another, 
he  is  not  guilty  at  manslaughter:  Martin  T. 
State,  70  O.  S.  219,  IV  Longsdorfs  Notes, 
972. 

In  an  indictment  founded  on  G.  C,  {  12422, 
it  is  not  necessary  to  aver  that  the  firearm 
"was  loaded,  and  that  the  defendant  knew 
that  it  was  loaded,"  and  such  averment^  if 
made,  may  be  considered  surplusage:  Oeiger 
v.  State,  5  O.  C.  C.  283,  3  O.  C.  D.  141. 

Negative  averments  that  the  firearm  was  ' 
not  being  used  by  the  accused  in  self-defense, 
or  in  the  discharge  of  oflBcial  duty,  or  Ia  a 
case  of  justifiable  homicide  are  not  neces- 
sary: Oeiger  v.  State,  5  O.  C.  C.  283,  3  0.  0. 
D.  141. 

A  mere  trespass  on  real  estate  does  not 
justify  the  owner  in  the  use  of  firearms  in 
driving  the  trespassers  from  the  premises, 
and  where  a  jury  has  found  from  the  testi* 
mony  of  the  owner  himself  that  he  had  no 
reason  to  fear  the  trespassers  would  do  him 
great  bodily  harm  a  judgment  for  damages 
In  favor  of  one  of  the  trespassers  who  was 
shot  and  injured  will  he  sustained:  Cordet 
V.  Mason,  14  O.  C.  C.  (NK)  70,  32  O.  C. 
D.  530. 

FIRE-DAMP. 

See  PIASTER  AND  Sebvant;  Mines  and 
MiNnra. 

FIRE  DEPARTMENT. 

For  fire  department,  see  Hdnicipal  CtOt- 

POBAHONS. 

An  ordinance  giving  to  fire  depart- 
ment of  a  municipality  the  right  of  way  on 
streets,  street  car  crossings  and  railway 
crossings  while  running  to  fires  may  be 
pleaded  in  an  action  for  negligence  oi  a 
street  or  steam  railway  company  resulting 
in  injury  to  a  member  of  the  fire  department 
while  running  with  his  company  to  a  fire: 
Green  v.  Railwajf  Co.,  11  O.  N,  P.  (N.8.) 
220,  21  O.  D.  (N.P.)  190.  See  also  Nmu- 
OENCE. 

FIRE-ESCAPE. 

The  du^  to  provide  convenient  exits,  pre- 
scribed by  G.  C,  114858  and  4669,  is  not 
confined  to  buildings  within  municipalities, 
but  is  of  general  application.  The  language 
of  the  act  interpreted  in  the  light  of  its 
history  leads  to  the  conclusion  that  it  is 
primarily  for  the  benefit  and  protection  of 
the  dwellers  in  the  buildings  wherever  located 
and  not  in  the  nature  of  a  police  notation: 
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Ro»9  T.  King,  49  0.  S.  213,  17  TjQngsdorf  s 
Not«B.  449. 

A  -ienant  in  a  tenement  house,  situated 
within  a  city  or  village,  who,  without  fault 
on  his  part,  receives  injury  because  of  the 
Delect  of  the  owner  to  comply  with  the  re- 
quirements of  G.  C,  { 4658,  may  maintain 
against  such  owner,  a  civil  action  for  dam- 
ages and  his  right  of  recovery  will  not  be 
affected  by  the  fact  that  the  mayor  has  ^ot 
given  to  the  ovmer  the  notice  required  by 
G.  C,  i  4660:  Rose  v.  King,  49  O.  S.  213,  IV 
Longsdorfs  Notes,  449. 

"Owner,"  in  G.  C,  |  4659,  does  not  mean 
one  not  in  possession  or  control,  he  having 
leased  the  tniilding,  but  to  the  tenant  who 
uses  the  building  as  a  factory  or  workshop: 
Lee  V.  Smith,  42  O.  S.  458,  IV  Ixingadorf's 
Notes,  123  [affirming  Lee  v.  Kirbjf,  Q  Dec. 
Rep.  99,  10  Bull.  449;  Lee  v.  Kirby,  9  Dec. 
Rep.  184,  11  Bull.  166]. 

A  four  story  building,  occupied  by  three 
families  on  the  second  floor,  and  by  two 
families  on  the  third  floor,  alt  living  in 
separate  apartments,  and  all  tenants  of  one 
owner,  is  a  "tenement  house"  within  the 
meaning  of  G.  C,  5  4658:  Ro9e  v.  King,  49 
O.  S.  213,  IV  Longsdorfs  Notes,  449. 

G.  C,  i  4658,  making  it  the  duty  of  any 
owner  of  any  tenement  house  of  more  than 
two  stories  high,  to  provide  a  convenient 
exit  from  the  different  upper  stories,  etc.,  is 
intended,  primarily,  to  secure  safe  e^eas  by 
tenants  of  the  upper  stories  in  case  of  flre, 
and  applies  as  well  to  those  who  occupy  the 
seeond  story;  Rose  v.  King,  49  0.  S.  213,  IV 
Longsdorfs  Notes,  449. 

The  terms  "factory"  and  "workshop"  in 
G.  C,  i  4660,  which  provides  for  fire  escapes 
and  codte  includes  store  buildings  which  are 
more  than  two  stories  high  and  in  wbibh  a 
large  number  of  emplc^ea  work  and  an  em- 
ph^r  is  liable  to  an  employe  for  injuries 
sustained  in  a  fire  which  could  have  been 
prevented  1^  compliance  with  the  statutory 
requirsmoitB  conceiving  fire  escapes  and  ex- 
its; Hagedom  t.  Windhorst  Oo.,  21  O.  D. 
iJSJP.)  364,  9  O.  L.  R.  120. 

A  large  dry  goods  store  falls  under  G.  C, 
}  4658,  relating  to  exits  from  factories,  work- 
shops, etc.,  and  where  the  access  to  flre 
escapes  is  obstructed  1^  display  cabinets, 
and  no  insbuctions  as  to  their  use  are  given 
to  employes,  a  finding  of  negligence  as  the 
proximate  cause  of  injury  to  an  employe 
who  jumped  from  a  window  is  not  against 
the  we^ht  of  evidence:  Hagedom  T.  Wind- 
horst Co.,  21  O.  D.  (N.P.)  364,  9  O.  I^  R. 
120. 

A  law  requiring  owners  of  certain  kinds 
of  buildings  to  provide  flre  escapes  on  thirty 
days'  notice,  sjid  empowering  a  court  to  en- 
join use  of  the  building  until  he  CQmplies,  is 


not  depriving  him  of  property  without  » 
jury  nor  depriving  him  of  due  process  of 
law,  but  is  a  proper  exercise  of  a  police 
power:  Cmcinnati  T.  Bteinkamp,  54  O.  S. 
284,  IV  Longsdorfs  Notes,  635  [reversing 
Cincinnati  T.  Steinkamp,  9  0.  C.  C.  .178,  6 
O.  C.  D.  86]. 

A  statute  requiring  fire  escapes  on  certain 
buildings  in  cities  of  the  first  class,  first 
grade  (85  v.  S4),  being  for  salefy  oi  perswis, 
is  not  a  local  mister,  and  is  uffionstitutional 
as  a  law  of  a  general  nature  without  uniform 
operation:  Cincinnati  t.  Stetnfeamp,  54  O.  8. 
284,  IV  liongsdorfs  Notes,  635  [reversing 
Cinoinnati  T.  Steinkamp,  9  O.  0.  C.  178,  6 
0.  0.  D.  86]. 

FIRE  INSURANCE. 

For  fire  insurance,  see  iNStntANOE. 

FIRE-LADDERS  AND 
FIRE-ESCAPES, 
STANDARD. 

See  Bdildihos  and  Buildinq  Rboitlations. 

FIRE  LANDS. 

For  fire  lands  compaiqr,  see  Westebn  Rb- 

SEBTB. 

FIRE-LIMITS. 

For  construction  of  statute  as  to  fire  lim- 
its, see  Municipal  Cobpobattons. 

A  building  which  has  been  constructed  be- 
fore the  passage  of  an  ordinance  r^^lating 
the  erection  of  structures  may  be  moved  from 
one  part  of  the  territory  within  the  specified 
limits  to  another  part  of  such  territory: 
Cleveland  v:  Lenze,  27  0.  S.  383,  III  Longs- 
dorfs Notes,  366. 

A  council  mi^  appoint  a  building  inspector 
to  safeguard  the  interests  of  the  public:  Co- 
htmbua  v.  Gas  Co.,  2  O.  N.  P.  (N.S.)  87, 
14  O.  D.  (N.P.)  416. 

Under  proper  circumstances  a  Aunicipal 
corporation  may  provide  by  ordinance  that  in 
certain  districts  buildings  must  he  con- 
structed with  flre  walls  of  specified  thickness 
and  without  openings;  and  an  owner  of  land 
who  has  secured  a  building  permit  by  show- 
ing plans  in  which  such  wall  appears,  can  not 
enjoin  the  revocation  of  such  permit  if  he 
alters  such  plans  and  constructs  such  wall 
with  windows  therein:  Tenbusch  Realty  Co. 
v.  Voree,  9  O.  C.  0.  (N.S.)  86,  19  O.  C.  D. 
145. 

For  the  power  of  a  municipal  corporation 
to  relate  the  removal  of  buildings,  see  Trac- 
tion Co.  V.  Sterling,  9  O.  C.  C.  (N.S.)  200, 
19  O.  C.  D.  227. 
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FIREMEN'S  PENSION 
FUND. 

For  firemen's  pension  fund,  Bee  Mukioipal 

COBFCOUIIOirS. 

FIRES. 

For  fires  along  railroads,  see  Rauaoads. 

Danger  from  fire  to  buildings,  fences,  tim- 
ber»  etc.,  arising  from  the  operation  of  a 
railroad,  situated  on  the  remaining  portion 
of  a  tract  of  land  appropriated  by  a  railroad 
ccHnpany,  is  to  the  extent  the  property  is 
thereby  depreciated  a  proper  element  of  dam- 
ages, and  a  charge  which  eliminates  this  ele- 
ment from  the  coneideration  ol  the  Jury  is 
improper,  notwithetanding  the  liability,  of 
the  company  for  such  losses :  Hayea  t.  Rail- 
way Co.,  6  O.  C.  C.  (N.S.)  281,  16  0.  C.  D. 
395  [affirmed,  without  opinion,  Railway  Co. 
'    T.  Bayes,  70  O.  S.  425.] 

The  value  of  existing  crops,  or  of  crops 
which  may  be  raised  upon  the  lands  in  the 
future,  or  of  other  property  which  may  be 
placed  thereon,  that  may  be  destroyed  by  fire, 
can  not  be  considered  by  the  jury  in  arriving 
at  its  award  of  damages  to  the  residue  of  a 
tract  appropriated  for  a  railroad:  Hayea  v. 
Railvoay  Co.,  6  O.  C.  C.  (N.S.)  281,  16  0.  0. 
D.  395  [affirmed,  without  opinion,  Batlway 
Co.  T.  Bayea,  70  0.  &  425.]  See  alio  Emi- 
nent Domain. 

The  owner  of  property  destroyed  by  fire 
through  the  failure  of  a  water  company  to 
furnish  water  and  fire  apparatus  to  the  mu- 
nicipality in  which  it  is  situated  and  to  the 
inhabitants  thereof  in  accordance  with  its 
contract  with  the  municipality,  can  not  main- 
tain an  action  against  the  company  to  re- 
cover damages  resulting  therefrom,  there 
being  no  l^al  obligation  resting  upon  the 
municipality  to  afford  him  protection  against 
fire,  he  is  not  privy  to  the  contract  by  sub- 
stitution: Blmk  T.  Supply  Co.,  71  O.  8.  250, 
17  Longsdorfs  Kotes,  981.  See  also  Wateb 

COHPAIflBS. 

An  owner  of  a  dry  goods  store  is  guilty  of 
want  of  ordinary  care  in  permitting  a  win- 
dow trimmer  to  connect  electric  li^is  in  a 
tinaw  window  with  the  electric  circuit  by  a 
cord  of  not  the  standard  type  required  by 
the  board  of  underwriters,  which  oord  was 
skinned  too  far,  formii^  a  olosed  eireuit  and 
starting  a  fire  in  the  window,  which  rapidly 
spread  over  the  entire  store,  injuring  plain- 
tiff, an  employe:  Hagedom  y.  Wm.  Wind- 


horst Co.,  21  0.  D.  (N.P.)  S04,  0  0.  L.  R. 
120.  See  also  BfASTEB  ard  Servant. 

FIRM  ASSETS. 

See  Paxtnebbhip. 

FIRM  LIABILITIES. 

See  Pabtnebshzp. 

FIRM  NAMES. 

See  FABTMnamp. 

FIRM  POWERS. 

See  Paethbship. 

FIRM  PROPERTY. 

See  Pabtkkbbhif. 

FIRMS. 

See  Pabtnebsrip. 

FIRST  IN  TIME 
PREVAILS. 

See  Etjurrr;  Mabsbaixeno  Assna,  Lishs 
AND  Sboubuzes;  Tbusts. 

FIRST  MORTGAGE 
BONDS. 

See  Bonds,  Nbsohabli;  MwroAus. 

FIRST  NAME  UNKNOWN. 

For  first  name  unlcnown,  see  Naices;  Pas- 
ties; JtnKlMENT. 

FIRST  OFFENSE. 

See  Evidbkob;  Subbbquent  Oitbns^  and 
specific  Crimea  undor  respective  tlttes. 

FISCAL  OFFICERS. 

See  Aitdttob  or  State;  Tbbabubbb;  Coun- 

TT  AUIOTOB;  COUNTT  TBEASmOiB;  MUNIC- 
IPAL    C(»tP<«ATlOK8;      SOBOOLB,  PUKJO; 

Township  Tbeasubb. 
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FISH  AND  GAME. 

Scope  Note. — tncludes  reguMiona  for  tXe  protection  of  fi$k  and  gam«;  oumer»hip 
tJurwf;  rights  of  fishing  and  hunting  by  owner  of  land  and  hy  another;  lioen»e$  to  fish  and 
kimt;  eriminal  offemeet  their  proseoution  and  pumitkment.  Eaoludee  regulationa  affecting 
domntio  animal*  and  offenses  rela^g  ihereio. 

Crow  Keferenoei. 

Vor  general  questions,  see  Aidebs,  Abettobs  and  Aooohtlioss;  Asbbst;  Axttskfoib 

AfXltni  AND  CoimCT;  EVIDEMCE;  INDICTUENT;  iHTOBHAnON;  JOBISDICnON;  SzirrEITCE; 
VEKm;  VlSDICT. 

Fov  responsibility  for  crime  in  case  of  infants,  insane  penonSf  etc.,  see  Cobpok&tiohs; 

DDB»8;  EnTB4FlUNT;  UUSBAITD  AHD  WiR;  IlTTAirTS;  IkBAH]^  Jmmmx»  AND  lUOTB; 

Intoxication. 

For  costs  of  prosecutions  under  flsh  and  game  laws,  see  Costs, 

For  fish  as  subject  of  larceny,  see  Labcent. 

For  questions  relating  to  domestic  animals,  see  AimcAis. 

ANALYTICAL  OUTLIHB. 

L  Power  Of  State,  7867. 

n.   statutes,  7869. 

A.  Canstxtutianality,  7869. 

1.  Of  fish  and  fishing  statutes,  7869. 

2.  Of  bird  and  game  statutes,  7870. 
^.  Consiruction^  7871. 

IIL  Ownentaip  of  Ftoh  and  Oame,  7872. 

IV.  Bight  to  Hunt  and  Fish,  7873. 

V.  Licenses^  7874. 

VI.   Game  Warden,  7875. 

Vn.  Oriminal  Offenses,  7875. 

A.  Munting  and  fishing  on  another's  land,  7875. 

B.  Offenses  relating  to  fish,  7875. 

C.  Catching,  etc.,  game  birds,  7876. 

VUL  Oriminal  Procedure,  7877. 


I.   POWER  OF  STATE. 

The  ownership  of  game  animals  and  birds 
is  in  the  state  in  its  sovereign  capacity,  and 
the  question  of  possession  or  ownership  by 
an  individual  is  one  not  of  public  right,  but 
of  public  policy,  and  may  be  regulated  and 
restrained  by  legislation  enacted  for  the  com- 
mon good:  Fitton  v.  .Stale,  1  O.  N.  P.  (N. 
B.)  133,  14  0.  D.  (N.P.)  166. 

The  ownership  of  fish  and  game,  so  far  as 
they  are  capable  of  ownership,  until  reduced 
io  actual  possession,  is  in  the  state,  and 
their  protection  and  preservation  is  within 
the  proper  domain  of  its  police  power:  State 
T.  HoMUn,  77  0.  S.  19,  IV  Longsdorf  s  Notes, 
1029. 

The  right  of  the  state  In  the  exercise  of 
its  police  power  to  regulate  and  control  the 
taking  of  fish  in  all  the  public  waters  within 
Its  jurisdiction.  Is  a  right  so  universally  rec- 


ognized and  so  uniformly  affirmed  that  it 
may  not  now  be  questioned:  State  v.  San- 
Ion,  77  O.  S.  19,  IV  Longsdorfs  Notes,  1029. 

The  legislature  may  provide  for  the  pro- 
tection of  fish,  and  to  that  end  may  declare 
nets  set  or  UBc?d  contrary  to  law  a  public 
nuisance  and  that  they  may  be  destroyed 
by  wardens  and  other  executive  officers:  State 
V.  French,  71  O.  S.  186,  IV  Longsdorfs  Notes, 
981  r distinguishing  Edson  v.  Ortmgle,  02  0. 
S.  49,  IV  Longsdorfs  Notes,  824]. 

The  legislature  may,  in  some  cases,  pass 
laws  which  destroy  the  right  of  property. 
The  protection  of  game  is  a  public  advantage, 
to  which  private  interests  may  be  made  to 
yield  to  some  extent;  Fitton  v.  State,  1  O. 
N.  P.  (N.S.)  133,  14  0.  D.  (NJ.)  166;  Roth 
T.  State,  51  0.  8.  209,  IV  Longsdorfs  Notes, 
537  [affirming  Roth  t.  State,  7  O.  C.  C.  62, 
3  0.  G.  D.  663]. 
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The  power  of  the  legislature  to  protect 
game  is  as  ample  over  land  coTered  by  water, 
whether  navigable  or  nonnavigable,  as  it  is 
over  dry  land:  State  v.  Shannon,  38  O.  S. 
428,  III  Longsdorf  8  Notes,  865. 

II.  STATUTES. 

A.  COMSTmmOKAUTT. 

1.   Of  FiMh  and  Fi»hing  8taUtte$. 

While  the  right  to  fish  may  he  a  common 
or  general  right,  laws  regulating  the  exer- 
cise of  this  right  must  of  necessity  be  local 
rather  than  general  in  their  character:  State 
V.  llanlon,  77  O.  S.  19,  IV  Longsdorf  a  Notes, 
1029. 

The  state  has  a  right  to  require  a  license 
for  the  privilege  of  using  nets  to  capture  fish. 
Such  statute  is  not  unconstitutional:  State 
V.  Hanlon,  77  O.  S.  19,  IV  Longfldorfs  Notes, 
1029. 

The  disinction  between  the  Lake  Erie  fish- 
ing  district  and  the  other  waters  of  the  state 
rests  upon  distinctions  of  the  fatt  which  are 
sufficient  to  justify  such  distinction  in  law; 
and,  accordingly,  such  statute  is  one  of  uni- 
form operation:  .State  v.  Owen,  3  O.  N.  P. 
181,  4  O.  D.  (N.P.)  163. 

R.  S.,  8  6968-2  (repealed,  99  v.  382;  for 
ana](^ous  section,  see  G.  C,  {  1446),  as 
amended,  93  v.  303,  relative  to  fish  nets,  etc., 
is  not  unconstitutional  on  the  ground  that 
it  deprives  the  citizen  of  his  property  with- 
out due  process  of  law:  State  v.  French,  71 
O.  S.  186,  IV  I^ngsdorf's  Notes,  981.  Con- 
tra, French  v.  Shirley,  7  O.  N.  P.  26,  9  O.  D. 
(N.P.)  181. 

A  former  statute  which  provided  for  licen- 
ses which  charged  a  higlier  rate  for  using 
a  number  of  nets  from  rowboats  than  it  did 
for  the  same  number  of  nets  from  a  tug- 
boat or  steamboat,  was  held  to  be  uncon- 
stitutional, as  being  in  violation  of  Art.  I, 
I  1,  Art.  I,  I  2,  and  Art  II,  |  26,  of  the  con- 
stitution of  Ohio:  it'eniten  T.  State,  7  O.  N. 
P.  18. 

The  Ohio  statute  as  it  now  stands,  provid- 
ing for  the  issue  of  permits  or  licenses  by 
the  flsh  and  game  commission  for  the  taking 
of  carp  from  the  waters  of  Lake  Erie,  is 
general  in  its  nature  and  is  a  valid  enact- 
ment: Jackson  T.  State,  13  O.  C.  C.  (N.S.) 
631,  22  0.  C.  D.  181,  55  Bull.  373  (editorial). 

An  earlier  statute,  similar  to  G.  C,  {  1398, 
which  provided  for  summary  confiscation 
without  an  opportunity  for  hearing,  and 
which  gave  no  right  of  action  for  damages, 
and  which  did  not  declare  nets  used  in  vio- 
lation of  the  statute  to  be  a  public  nuisance 
or  to  be  abated  as  such,  was  held  to  be  uii- 
eonstitutional,  as  amounting  to  a  taking  of  i 
property  without  due  process  of  law:  Edaon\ 


V.  Crangle,  62  O.  S.  49;  State  v.  Ouwn,  3  0. 
N.  P.  181,  4  0.  D.  (N.P.)  163;  French  v. 
Shirley,  7  O.  N.  P.  26,  9  0.  D.  (N.P.)  181; 
see  also,  Yemen  v.  State,  7  O.  N.  P.  18. 

R.  S.,  I  6068,  as  amended,  80  v.  26  (re- 
pealed, 97  V.  477),  is  in  confiict  with  Art.  I, 
1 16,  of  the  constitution  of  this  state,  and 
is  therefore  void,  for  the  reason  that  it  con- 
fiscates property  without  due  course  of  law: 
Edson  V.  Crangle,  62  O.  S.  49,  IV  Longa- 
dorf's  Notes,  824.  Anonymous  {seizure  of 
fishing  nets),  7  O.  N.  P.  666,  6  0.  D.  (N. 
P.)  653,  37  Bull.  294. 

G.  C,  I  1398,  providing  for  the  forfeiture 
of  property  used  in  the  unlawful  catching 
of  fish  and  game,  in  its  present  form,  with 
provision  for  hearing  and  with  a  declara- 
tion that  such  nets  are  a  public  nuisance 
and  are  to  he  destroyed  as  such,  this  section 
is  constitutional:  State  v.  French,  71  O.  S. 
186,  IV  Longsdorf's  Notes,  981. 

Ujider  an  earlier  form  of  G.  C,  1  1463,  it 
was  held  that  the  exception  of  German  carp 
from  the  operation  of  the  statute  and  the 
arbitrary  power  conferred  upon  the  commis- 
sioners of  fish  and  game  to  grant  or  withhold 
written  permission  to  catch  carp,  violated 
the  fourteenth  amendment  to  the  constitu- 
tion of  the  United  States:  French  T.  SAarley, 
7  O.  N.  P.  26,  9  O.  D.  (N.P.)  181. 

A  former  statute  which  required  the  owner 
of  a  dam  across  an  unnavigable  stream  to 
construct  and  maintain  at  his  own  expense, 
a  passageway  or  chute  for  fish,  was  held  to 
be  unconstitutional  as  applying  to  owners 
who  bad  maintained  such  dams  for  a  period 
of  more  than  twenty-one  years,  and  had  ac- 
quired title  by  prescription:  WooUver  T. 
Stewarf,  36  0.  S.  146,  III  Longsdorfa  Notes. 
837. 

2.   Of  Birds  and  Oame  Statutes. 

Q.  C,  1 1418,  providing  for  the  protection 
of  wild  birds  other  than  game  birds,  is  not 
rendered  unconatttutional  by  reason  of  the 
fact  that  it  is  an  Interference  with  inter- 
state commerce  to  the  extent  that  it  applies 
to  birds  killed  outside  of  the  state  and  im- 
ported into  the  state:  Fitton  v.  State,  1  O. 
N.  P.  (N.S.)  133,  14  0.  D.  (N.P.)  16«. 

The  constitutionnlity  of  G.  C,  1 1418,  has 
not  been  affected  by  the  fact  that  it  inter- 
fered with  property  rights  as  applying  to 
birds  killed  and  in  possession  prior  to  the 
passage  of  the  act:  Fitton  v.  State,  1  0.  N. 
P.  (N.S.)   133,  14  0.  D.  (N.P.)  156. 

G.  C,  i  1417,  prohibiting  the  buying,  sell- 
ing or  exposing  for  sale  birds  and  squirrels 
named  in  the  sections  following  is  a  valid 
and  constitutional  exercise  of  the  police 
power  of  the  state;  and  it  applies  to  game 
which  was  killed  outside  of  the  stat^  sueli 
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killing  being  lawful  at  the  time  and  place 
tliereof:  Rffth  t.  Btat«,  ffl  O.  8.  809,  IV 
Longidorfi  Nbtei,  537  [atBrming  Boih  t. 
Btate,  7  0.  0.  C.  62,  3  0.  a  D.  663}. 

B.  8.,  16964,  ai  amended,  79  t.  74  (re- 
pealed, 97  T.  477;  tor  analogous  section,  see 
G.  {  1417),  prohibiting  tbe  purebase,  sale, 
poeseesion,  etc.,  of  qnail  during  the  closed 
■eason  is  constitutional:  Both  t.  Statt,  SI  O. 
8.  809,  IV  Longsdorf's  Notes,  637  [afBrming 
Both  r.  State,  7  O.  0.  0.  62,  3  0.  C.  D.  663]. 

A  conatmction  of  G.  0.,  { 1409,  which 
would  nuke  it  prohibit  the  sale  or  having 
in  poBsenian  for  sale  plumage  of  the  white 
heron  would  render  the  statute  uneonatitu- 
tional  in  that  would  be  in  violation  of  the 
fourteenth  amendment  of  the  federal  consti- 
tution: Soromon  T.  State,  11  0.  K.  P.  (N.P.) 
626,  81  0.  D.  (N.P.)  333  [affirmed.  State 
T.  Solomm,  14  O.  C.  C.  (N^.)  690,  83  O.  C. 
D.  861]. 

B.  CoirsTBUonoN. 

The  white  or  snowy  heron  is  a  vagrant 
species  of  "water  fowl,"  and  as  such  ia  a 
game  bird  not  within  the  protection  of  the 
Ohio  statutes,  and  the  sale  of  its  plumage 
within  the  state  is  not  unlawful:  State  v. 
SoUmon,  14  0.  C.  C.  (N.S.)  690,  23  O.  C. 
B.  251  [affirming  Solomon  v.  State,  II  O. 
N.  P.  <N,S.)  525,  21  0.  D.  (N.P.)  383]; 
State  V.  Abt,  15  0.  C.  C.  (N.S.)  26  [af- 
firming Aht  V.  State,  9  O.  N.  P.  (N.S.)  311, 
20  O.  D.  (N.P.)  617,  and  affirmed  by  su- 
preme court  without  opinion,  State  T.  Abt, 
88  O.  8.  461]. 

The  phrase  "any  wild  bird"  as  used  in 
O.  0.,  1 1409,  as  amended,  means  any  wild 
bird  native  of  Ohio  and  also  migratory  birds 
whieh  eross  the  state  at  r^lar  intervals: 
SoUmum  t.  State,  11  0.  N.  P.  (N.S.)  626,  21 
O.  H.  (N.P.)  883  [affirmed.  State  v.  Solomon, 
14  0.  0.  0.  (N.8.)  600,  28  O.  C.  D.  261]. 

Under  O.  C,  8  1426,  naming  unlawful 
methods  of  catching  fish,  shooting  fish  ia  not 
forbidden:  State  v.  Moder,  7  O.  N.  P.  514. 

The  first  date  named  in  6.  C,  {  I4I2,  pro- 
viding for  open  season  for  certain  game  birds 
and  animals,  is  to  he  excluded  and  tbe  last 
date  included  under  a  statute,  which  makes 
the  open  season  extend  "from"  one  date  "to" 
another:  State  T.  Eleon,  77  O.  8.  489.  IV 
Longsdorfs  Notes,  1034. 

K  8.,  S  6968-7  (  98  v.  197,  repealed,  99  t. 
382;  for  analogous  section,  see  G.  C,  SS  1457 
and  1461),  relative  to  the  preservation,  pro- 
tection, etc.,  of  fish,  may  not  be  so  construed 
as  to  apply  to  devices  in  the  possession  of 
the  owner  of  a  part  of  a  privately  owned 
natural  lake  to  be  used  by  him  for  catching 
fish  therein:  Weyriok  v.  State,  80  O.  S.  723. 

Whether  a  written  permission  to  catcli 
carp  in  the  waters  flowing  into  Lake  Erie 


nuy  limit  the  right  to  fish  to  certain  of  these 
waters  and  exclude  the  person  receiving  the 
permit  from  fishing  in  other  waters  flowing 
into  the  lake  was  questioned  In  Jackaon  T. 
State,  18  O.  C.  C.  (NJ3.)  631,  22  0.  C.  D. 
181. 

The  words  "bays,  marshes,  estuaries  or  in- 
lets bordering  upon,  flowing  into,  or  in  any 
manner  connected  with  Lake  Erie"  include 
the  stream  "Mud  Creek";  the  waters  of 
which  rise  and  fall  as  the  waters  of  the  lake 
rise  and  fall  under  the  influence  of  the  winds 
from  the  different  directions;  and  which  at 
the  point  in  question  was  six  hundred  feet 
wide  and  six  feet  deep,  and  flowed  into  Lake 
Erie:  JaokaoH  v.  State,  13  O.  0.  0.  (N.S.) 
631,  22  O.  C.  D.  181. 

For  an  apparent  conflict  in  penal  statutes 
for  violation  of  former  game  laws,  see  Derby 
v.  j8*o*«,  6  O.  C.  0.  (N.S.)  91,  14  0.  C.  D. 
304. 


m.   OWNERSHIP  OF  FISH  AND  GAME. 

Fish,  while  naming  at  will  in  public 
waters,  are  animals  ferae  naturae:  State  v. 
Thomae,  8  O.  N.  P.  653,  II  O.  D.  (N.P.)  753. 

Actual  bodily  seizure  is  not  necessary  to 
acquire  property  in  food  flsh.  It  may  be  ac- 
quired by  confinement  in  nets  or  other  con- 
trivances where  they  may  be  taken  at  the 
pleasure  of  the  owner,  but  such  confinement 
must  be  actual  and  such  as  to  deprive  the 
fish  of  their  natural  liberty  and  render  es- 
cape impossible:  State  v.  Thomae,  8  0.  N.  P. 
653.  11  0.  D.  (N.P.)  753. 

To  acquire  property  in  fish  the  purchaser 
must  bring  them  into  his  power  and  control 
and  so  maintain  his  control  as  to  show  that 
he  does  not  intend  to  abandon  them  again 
to  the  world  at  large:  State  v.  Shato,  67  O.  S. 
157,  IV  Longsdorfs  Notes,  927  [reversing 
State  V.  Thomas,  8  0.  N.  P.  653,  11  O.  D. 
(N.P.)  753]. 

0.  0..  8  1465,  makea  fish  lawfully  caught 
subject  of  larceny.  This  statute  is  merely 
declaratory  of  the  common  law:  State  v. 
Shato,  67  O.  8.  157,  IV  Longsdorf's  Notes, 
927. 

The  ownership  of  game  animals  and  birds 
is  in  tbe  state  in  its  sovereign  eapaeify;  and 
ownership  of  such  by  an  individual  is  not 
a  matter  of  private  right  but  of  public  policy, 
and  the  l^islature  may  regulate  such  indi- 
vidual ownership:  Fitton  T.  State,  1  O.  N.  P. 
(N.8.)  138,  14  O.  D.  (N.P.)  156. 

R.  8.,  8  6968-7  (repealed,  99  v.  382;  for 
analogous  section,  see  G.  C,  88  1457  and 
1481),  relative  to  the  preservation,  protec- 
tion, etc.,  of  flab,  may  not  be  so  construed  as 
to  apply  to  devices  in  the  possession  of  the 
owner  of  a  part  of  a  privately  owned  natural 
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lake  to  be  used  by  him  for  catching  fish 
therein:  Weyriok  y.  State,  80  O.  S.  723. 


IV.   RIGHT  TO  HUNT  AND  FISH. 

An  owner  may  hunt  game  upon  hie  own 
Umdi  and  G.  C.,  $  1&S23,  protects  him  in 
mich  right:  State  v.  Shannon,  36  O.  S.  423, 
III  Longsdorf's  Notes,  886. 

The  right  reserved  to  the  owner  of  prem- 
iBes  by  the  act  of  71  t.  32  {R.  S.,  |  6967, 
repealed,  97  t.  477,  for  analogous  section, 
see  G.  C,  |14H),  to  use  and  employ  fer- 
rets to  catch  rabbits  thereon,  is  personal  to 
himself  and  those  acting  for  him.  His  mere 
permission  to  another  to  use  and  employ 
ferrets  for  such  purpose,  on  his  premises 
does  not  relieve  the  latter  from  the  penalty 
prescribed  by  the  statute  for  its  violation: 
Bart  T.  State,  28  O.  S.  666,  III  Longsdorf's 
Notes,  609. 

Land  covered  by  the  water  of  a  navigable 
land-locked  bay,  or  harbor,  connected  with 
Lake  Erie  may  be  held  by  private  owner- 
ship, subject  to  the  public  rights  of  naviga* 
tion  and  flshinj^  provided  the  holder  derives 
his  title  from  an  express  grant  made,  or 
sanctioned,  by  the  United  Statea:  Sogg  t. 
Beemum,  41  0.  S.  81,  IV  Longsdorf's  Notes, 
61. 

The  public  have  no  right  to  hunt  on  the 
waters  of  a  navigable  land-locked  bay  where 
the  land  covered  by  the  waters  is  private 
property:  Sportman'e  Club  V.  Kelting,  et 
oL,  37  BulL  269  [supreme  court,  without 
report]. 

If  the  bed  of  a  lake  is  private  property 
the  public  have  no  right  to  fish  in  and  boat 
upon  its  waters:  Lembeck  T.  Nye,  47  O.  S. 
336,  IV  Longsdorf's  Notes,  376. 

The  public  have  the  right  to  fish  and  hunt 
on  Lake  Erie  and  Sandusky  bay;  Sloan  v. 
Biemiller,  34  O.  S.  492,  III  Longsdorf's  Notes, 
732;  Bodi  \.  Shooting  Club,  57  0.  S.  226,  IV 
Longsdorf's  Notes,  713. 

Lake  Erie  is  a  free  and  common  fishery 
and  one  can  not  be  enjoined  from  fishing 
thaein:  DtoeUe  v.  Williams,  14  O.  C.  C.  561, 

7  o.  0.  D.  en. 

The  owners  of  the  land  covered  by  over- 
flow waters  of  river  tributary  to  lake,  etc., 
have  exclusive  dominion  over  the  same,  sub- 
ject only  to  the  right  of  public  navigation  and 
Ashing.  The  rights  of  navigation  and  fishing 
go  together  in  such  waters:  WitioiM  Point 
Shooting  Club  t.  Bodi,  20  O.  C.  C  637,  10 
0.  C.  D.  644  [following  and  approving  Sloan 
T.  Biemiller,  34  O.  S.  498,  Jll  Longsdorf  s 
Notes.  732]. 

The  ri^ti  of  private  ownership  snd  every 
beneficial  interest  in  a  river  tributary  to  a 
lak^  etc.,  including  the  right  of  trapping 
and  hunting,  extend  to  its  mouth:  Winoue 


Point  Shooting  Club  v.  Bodi,  20  O.  C.  C.  637, 
ID  0.  C  D.  544. 

A  free  fishery  is  a  profit  in  the  land,  a 
right  to  take  a  part  of  its  products,  and  is 
termed  a  "profit  a  prendre"  and  as  such  is  as- 
signable and  inheritable:  Lake  Co.  v.  HoUen- 
beck,  11  O.  C.  C.  508,  6  0.  C.  D.  242. 

Whether  a  particular  free  fishery  is  as- 
signable or  inheritable  depends  upon  the 
terms  of  its  creation,  etc.:  Lake  Co.  v. 
HoUenleok,  11  0.  0.  C.  508,  5  O.  C.  D.  242. 

A  reservation  for  free  fishing  by  a  lessor 
to  himself  ud  another,  the  lessee  agreeing 
to  keep  other  peraons  <^  the  lake  or  border- 
ing land  is  a  mere  peraonal  right  and  can 
not  be  transmitted  by  assignment  or  inheri- 
tance: Lake  Co.  t.  Hollenbeck,  11  O.  C.  C. 
608,  6  0.  a  B.  242. 

V.  LICENSES. 

When  an  applicant  to  fish  for  carp  has 
satisfied  the  commission  that  he  will  not 
1  violate  the  law,  he  Is  entitled  to  a  permit 
to  fish  in  any  of  the  marshes,  inlets,  bays,  or 
waters  connected  with  Lake  Erie  and  is  not 
subject  to  prosecution  for  placing  his  seine 
in  the  waters  of  Mud  creek:  Jackson  T. 
State,  13  0.  C.  C.  (N.S.)  531,  22  O.  C.  D. 
181.  55  Bull.  373  (editorial). 

Whether  a  written  permission  to  catch 
carp  in  the  waters  flowing  into  Lake  Erie 
may  limit  the  right  to  fish  to  certain  of 
these  waters  and  exclude  the  person  re- 
ceiving the  permit  from  fishing  in  other 
waters  flowing  into  the  lake  was  questioned 
in  Jackson  v.  State,  13  O.  C.  C.  (N.S.)  531, 
22  O.  C.  D.  181,  55  Bull.  373  (editorial). 

R.  S.,  I  6968-2  (93  v.  303,  repealed  99  v. 
382;  for  analogous  section,  see  G.  C,  {  1435), 
in  so  far  as  it  provides  for  a  license  for  en- 
gaging in  the  business  of  fishing  In  the 
waters  of  Lake  Erie,  etc.,  is  a  valid  enact- 
ment and  not  In  violation  of  the  fourteenth 
amendment  of  the  constitution  of  the  United 
States,  nor  repugnant  to  Art.  II,  f  26,.of  the 
constitution  of  Ohio:  State  T.  anion,  77  O. 
S.  19,  rV  Longsdorf's  Notes,  1029. 
The  phrase  "any  wild  bird'*  as  used  in  G. 

C.  ,  8  1409,  as  amended,  means  any  wild  bird 
native  of  Ohio  and  also  migratory  birds 
which  cross  the  state  at  r^btr  intervals: 
Solomon  V.  State,  11  O.  N.  P.  (N.S.)  625,  21 
0.  D.  (N.P.)  888. 

The  white  or  snowy  heron  is  a  vagrant 
species  of  "water  fowl,"  and  as  sueh  is  a 
gome  bird  not  within  the  protection  of  the 
Ohio  statutes,  and  the  sale  of  its  plumage 
within  the  state  is  not  unlawful;  State  T. 
Solomon,  14  0,  C.  C.  (N.8.)  690,  23  Q.  C. 

D.  251;  State  v.  AU,  15  0.  C.  0.  (N.S.)  26 
[affirming  Aht  T.  fitofe,  9  0.  N.  P.  (N.S.) 
311,  20  O.  D.  (N.P.)  617,  and  aflSrmed  by 
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mpreme  court,  without  opinion,  State  v. 
Aht,  83  O.  S.  4S1]. 

VI.    GAME  WARDEN. 

Under  a  former  statute,  which  provided 
for  a  county  game  warden,  such  office  was  a 
coun^  (^ce  and  could  not  be  filled  hj  ap- 
pointment: French  y.  Shirlei/,  7  0.  N.  P.  26, 
»  0.  D.  (N.P.)  181;  State,  ev  rel.,  v.  Lewie, 
5  0.  N.  P.  394,  S  O.  D.  (N.P.)  371; 
State,  «g>  rel.,  t.  HaUiday,  61  0.  8.  171,  IV 
Lcngidorf  I  Notes,  803. 

YIL   CBIMINAL  OFFENSES. 
A,  Homnra  aicd  Fibhutg  on  Asvtbx^b 

JJwIm  a  former  atatot^  |8S,  ohapter  8, 
title  1  (74  T.  837),  U  was  nnUwfnl  to  shoot 
at  or  kill  wild  dneks  on  the  laudB  of  an- 
otha*  persm^  although  within  tiw  channel  of 
a  navigable  river,  when  the  owner  had  aet 
upk  in  a  eonq^enouB  place  on  the  shore,  a 
board  Inscribed  in  legible  English  charao- 
tere,  thus,  "No  shooting  or  hunting  allowed 
on  tiiese  premises":  State  v.  Shannon,  36  O. 
8.  423,  ni  Longsdorf  B  Notes,  866. 

In  aa  Indictment  under  G.  C,  {  12623,  no 
particular  deaeription  of  the  land  is  neces- 
sary: Fogarty  v.  State,  6  O.  N.  P.  248,  9  O. 
D.  (NJ».)  477. 

Ooa  in  possession  of  land  as  a  lessee  is  an 
owner  of  the  land  within  the  meaning  of  the 
flsh  and  game  law:  Fogarty  v.  State,  6  O.  N. 
P.  248,  9  O.  D.  (N.P.)  477. 

Utader  O.  C,  1 12626,  only  that  party 
whose  rights  have  been  violated  (see  0.  C, 
S  12626),  can  prosecute,  but  under  former 
statutes  prosecutions  were  begun  by  the 
game  wardens  or  deputy  gome  wardens,  as 
well  as  by  owners  and  poBseasors  of  the  prem- 
ises on  which  the  offense  was  committed: 
State  V.  Balliday,  61  0.  S.  171,  IV  Longs- 
dorf s  Notes,  803;  Ba  parte  Hamilton,  16  O. 
D.  (N.P.)  706,  3  0.  L.  R.  3. 

Under  a  statute  similar  to  G.  C,  1 1414, 
the  right  reserved  to  the  owner  or  lessee  of 
lands  or  to  bis  employe  to  use  ferrets  to 
catch  rabbits  is  personal  to  such  owner  and 
to  those  acting  for  him.  His  mere  permis- 
sion to  anoth^  to  use  and  employ  ferrets  for 
such  purpose  on  his  premises  does  not  relieve 
tiie  latter  from  the  penalty  prescribed  by  the. 
statute  for  its  violation:  Sart  v.  State,  29 
0.  S.  666,  in  Longsdorf  s  Notes,  600. 

B.    OlTBNSES  BEUTIN&  TO  FiBH. 

Where  a  defendant  is  charged  with  having 
in  his  possession  a  ilsbing  net  contrary  to 
the  provisions  of  G.  C,  |  1426,  a  justice  of 
the  peace  has  jurisdiction  to  hear  and  de- 
termine the  ease  himaeU  and  it  is  not  error 


for  bim  to  refuse  to  grant  a  jury  trial :  State 
V.  Humble,  11  O.  N.  P.  (N.S.)  177. 

In  a  criminal  prosecution  under  O.  0., 
1 1426,  charging  defendant  with  having  in 
bis  possession  a  fishing  net  contrary  to  stat- 
ute, it  is  not  necessary  that  the  aflSd&vit 
charge  or  the  evidence  (ntablish  that  the  de- 
fendant had  the  net  in  his  possession  lor 
the  purpose  of  catching  flsh:  State  t.  Emm- 
lie,  11  O.  N.  P.  (N.8.)  177. 

An  indictment  under  S.  S.,  1 6968,  aa 
amended,  80  v.  26  (repealed  07  T.  477;  tor 
analogous  statute,  see  O.  0.,  1 1430),  charg- 
ing that  defendant  unlawfully  maintained  a 
cwtain  fish  net  In  the  waters  of  Lake  Erie 
within  <me  half  mile  of  mouth  of  Grand 
river,  a  river  flowing  into  Lake  Erie,  but  not 
ebai;gii%  that  it  was  set,  opened  oat  or  main- 
tained in  such  condition  that  flsh  oould  be 
caught  In  It>  or  that  it  was  nuUntained  there 
to  catch  flsh,  does  n<^  state  all  the  criminal 
facts  whioh  the  state  must  prove  and  oonae- 
quently  does  not  state  an  offense:  State  v. 
Owen,  3  O.  N.  P.  181,  4  O.  D.  (N.P.)  163. 

G.  C,  {  1426,  does  not  forbid  the  shooting 
of  fish:  State  v.  Jfoder,  7  O.  N.  P.  614. 

G.  C,  { 1465,  makes  flsh  lawfully  caught 
subject  of  laroeny.  This  statute  la  merely 
declaratory  o!  the  ecnnmon  law:  State  v. 
Shaw,  67  O.  8.  167,  IV  Longsdorfs  Notes, 
927. 

C.  CATOHrao,  Era,  Gauk  Bibds. 

Whoe  the  prosecution  under  B.  B.,  S  0060, 
as  amended  06  v.  374  (r^)ealed  07  v.  477;  for 
analogous  statute,  see  G.  0.,  1 1400),  comes 
under  the  general  phrase  "ai^  other  wild 
bird,  other  than  a  game  bird,"  it  ia  inenm- 
bent  upon  the  state  to  prove  that  the  Urd 
taken,  sold,  or  had  in  possession,  was  a  wild 
bird  other  than  a  game  bird:  Fitton  y.  State, 
1  0.  N.  P.  (N^)  183,  U  O.  D.  (N.P.)  160. 

Under  a  former  statute,  similar  to  Gb  &, 
1 1411,  rdating  to  the  catching,  killing,  in- 
juring and  pursuing  oert^  game  birds  and 
animals  during  certain  periods,  it  was  held 
that  the  question  whether  one  accused  of 
violating  the  statute  for  the  proteeUcm  of 
wild  birds,  had  been  authorised  1^  the  proper 
officials  to  take  birds  for  seientiflc  purposes 
was  a  matter  of  defense  to  be  proved  by 
him:  Fitton  v.  State,  1  0.  N.  P.  (N.S.)  133, 
14  0.  D.  (N.P.)  156. 

The  white  or  snowy  heron  is  a  vagrant 
species  of  "water  fowl,"  and  as  such  is  a 
game  bird  not  within  the  protection  of  the 
Ohio  statutes,  and  the  sale  of  its  plumage 
within  the  state  is  not  unlawful:  State  v. 
Abt,  15  0.  C.  C.  (KS.)  26  [affirming  Aht  v. 
State,  9  0.  N.  P.  (N.S.)  311,  20  0.  D.  {NJP.) 
517;  circuit  court  affirmed  by  the  supreme 
court,  without  opinion.  State  v.  Abt,  83  0.  8. 
461.  This  opinion  is  cited  in  State  v.  Soto- 
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mon,  14  O.  C.  0.  (N.S.)  590,  23  0.  C.  D. 
251,  as  an  opinion  unreported  at  that  date, 
and  the  holding  therein  is  followed]. 

The  white  heron  is  a  game  bird;  and  an 
affidavit  which  charges  that  the  accused  had 
in  his  possession  for  the  purpose  of  sale  one 
aigrett«,  the  plumage  of  a  heron,  does  not 
state  an  offense  under  G.  C,  |  1409:  Abt  v. 
State,  9  O.  N.  P.  811,  20  O.  D.  (NJ».) 

617. 

VIII.    CRIMINAL  PROCEDURE. 

Though  prosecutions  are  by  G.  C,  |  12526, 
to  be  only  on  complaint  of  the  owner  of  the 
premises  or  his  agent,  the  affidavit  made  by 
the  arresting  officer  at  the  owner's  request 
need  not  show  on  the  face  that  he  acted  as 
agent  for  the  owner:  Williama  v.  Morris,  14 
O.  C.  C.  (N.S.)  353,  22  O.  C.  D.  453. 

G.  C,  1  12526,  that  prosecutions  shall  be 
instituted  only  on  complaint  of  the  owner  of 
the  premises  or  his  agent,  does  not  prevent 
an  officer  arresting  on  view,  especially  if  re- 
quested by  the  owner,  and  he  is  not  required 
to  wait  for  an  affidavit  and  warrant,  for  the 
offender  would  have  flown  by  that  time:  Wt/< 
liama  v.  Morris,  14  O.  C.  C.  (N.S.)  353,  22 
O.  C.  D.  463. 

A  justice  of  the  peace  has  jurisdiction  to 
hear  a  prosecution  for  having  possession  of 
a  fishing  net  contrary  to  O.  C,  {  1426,  with- 
out a  jury:  State  v.  Humble,  11  O.  N.  P. 
(N.S.)  177. 

Mere  pbssession  of  a  fishing  net  contrary 
to  O.  C  1 1426,  constitutes  the  offense  with- 
out r^rd  to  an  intent  to  use  it;  hence  the 
affidavit  need  not  aver  intent,  and  hence  also 
evidence  of  the  possession  of  other  nets  to 
prove  intent  is  incompetent  but  if  admitted 
is  not  prejudicial:  State  v.  Humble,  11  O.  N. 
P.  {N.S.)  177. 

The  requirement  of  Q.  C,  1 1426,  that  the 
justice  shall  grant  a  change  of  venue  if 
satisfied  that  he  is  a  material  witness,  leaves 
it  to  his  discretion  which  will  not  be  re- 
viewed if  reasonable  as  where  the  only  testi- 
mony he  could  give  would  have  been  enmula- 
tlve:  State  v.  Humble,  11  O.  K  P.  (N.S.) 
177. 

FISHERY. 

The  right  of  fishery  anywhere  in  Lake  Erie 
being  public,  if  the  owner  of  the  shore  runs 
out  a  pound  and  stakes,  and  another  person 
runs  a  parallel  line  and  extends  it  beyond 
him  and  around  the  end  of  his  line,  thus 
cutting  him  off,  he  has  no  action:  Dicelle  v. 
Wilson,  14  O.  C.  C.  551,  7  O.  C.  D.  611. 

A  several  fishery  is  that  which  belongs  to 
the  party  who  owns  both  the  land  and  the 
water  right  in  nonnavigable  streams:  Lake 


Co.  V.  Hollenheck,  11  O.  C.  C.  608,  5  O.  C.  D. 
242. 

A  free  fishery  arises  when  one  who  owns 
in  severalty,  conveys  an  interest  in  the  prop- 
erty, or  in  the  right  to  fish  to  another : 
Lake  Co.  v.  Hollenbeck,  11  O.  0.  C.  508,  5 
O.  C.  D.  242. 

A  free  fishery  is  a  profit  in  the  land,  a 
right  to  take  a  part  of  its  products  and  is 
termed  a  "profit  a  prendre"  and  as  such  is 
assignable  and  inheritable:  Lake  Co.  v. 
nollenbeck,  11  O.  C.  C.  508,  5  0.  C.  D.  242. 

Whether  a  particular  free  fishery  is  as- 
signable or  inheritable  depends  upon  the 
terms  of  its  creation,  etc.:  LtUce  Co.  v.  Hoi' 
lenbeok,  11  O.  C.  C.  508,  5  0.  C.  D.  242. 

A  reservation  of  free  fishery  by  a  lessor 
to  himself  and  one  other,  the  lessee  agreeing 
to  keep  other  persons  off  the  lake  or  border- 
ing land  is  a  mere  personal  right  and  can 
not  be  transmitted  by  assignment  or  inheri- 
tance: Lake  Co.  v.  Hollenbeck,  11  0.  C.  C. 
508,  5  O.  C.  D.  242. 

The  owner  of  a  nonnavigable  inland  lake, 
with  an  inlet  and  outlet  stream,  may  lease 
his  interest  in  such  lake  for  a  term  of  yean 
and  reserve  to  himself  the  right  of  fishing 
therein  during  such  term:  Lidee  Co.  v. 
Hollenbeck,  11  0.  C.  C.  608,  6  O.  0.  D.  242. 

If  an  owner  leases  for  ninety-nine  years  bis 
land  covered  by  a  pond,  and  also  a  strip 
along  its  margin  two  rods  wide,  but  reserving 
to  himself  and  his  heirs  and  assigns  the  right 
to  use  the  strip  for  agricultural  purposes, 
and  to  pass  over  to  the  pond  at  will  fnnn 
his  remaining  land,  and  to  fish  in  the  water 
over  the  land  leased,  the  lessor's  right  to 
subdivide  his  land  and  the  strip,  and  thus 
distribute  the  right  of  fishing  among  many, 
is  limited  by  the  purpose  <tf  the  lease  read 
in  the  light  of  circumstances  referred  to  in 
it  And  if  such  purpose  of  the  lessee  is  to 
establish  a  summer  hotel  with  fishing  at- 
tractions and  this  purpose  would  be  frus- 
trated by  such  assignments  of  the  right  to 
fish,  the  assignees  will  he  enjoined  from  en- 
tering on  the  waters  of  the  pond:  Lake  Co. 
v.  Hollenbeck,  11  0.  C.  C.  508,  5  O.  0.  D.  242. 

Wliere  a  deed  for  land  bounding  on  Lake 
Erie  and  Sandusky  hay  contained  a  reserva- 
tion to  the  elTect  that  the  "srnntee  shall  not 
have  the  right  of  fishing  in  either  the  lake 
or  bay,  the  same  being  expressly  reserved  by 
,the  grantor,"  the  attempted  exclusion  from 
the  right,  disconnected  from  the  shore,  of 
fishing  in  either  the  lake  or  bay  is  inopera- 
tive: Sioan  V.  BiemiUer,  34  O.  S.  492,  HI 
Longsdorf's  Notes,  732. 

Under  a  reservation  in  a  deed  to  lands 
on  Lake  Erie  and  Sandusky  bay  of  the  right 
of  fishing  and  of  landing  to  take  fish  and  of 
carrying  to  and  from,  seines  and  fishing 
tackle,  the  grantee  being  inhibited  from  so 
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doing,  the  right  reaerved  ib  the  excltisive 
right  of  landing  on  either  shore  to  take  ileh 
or  to  carry  to  and  from  the  shore  seines  and 
fishing  tackle  to  be  used  in  the  adjacent 
waters  in  direct  connection  with  the  shore: 
and  the  inhibition  against  the  carrying  of 
fishing  tackle  to  and  from  the  shoce,  haa 
reference  to  tackle  to  be  used  in  connection 
vrith  the  shore  in  contravention  of  the  right 
reaerved  and  does  not  forbid  the  storing  of 
tackle  on  the  premises,  which  is  not  thus 
used:  Sloan  v.  Biemiller,  34  O.  S.  492,  III 
Longadorfs  Notes,  732. 

A  nonnavigable  inland  lake  is  the  subject 
of  private  ownership,  and  if  so  owned,  neither 
the  public  nor  adjacent  proprietors  owning 
only  to  the  margin  can  boat  or  fish  in  it. 
But  such  riparian  can  use  water  for  domes- 
tic or  agricultural  purposes  connected  with 
his  land:  Lembeok  v.  Nye,  47  O.  S.  336,  IV 
Lrag^orfs  Notes,  376. 

The  owners  M  the  land  covered  by  ovw 
flow  waters  of  river  tributaiy  to  lake,  etc., 
haTO  exclusive  dcnninion  over  the  same,  nib- 
jecit  only  to  the  right  of  public  navigation 
and  fishing.  The  rights  of  navigation  and 
fishing  go  together  in  such  waters:  Shoot- 
ing CM  V.  Bodi,  20  O.  C.  C.  637,  10  0.  C.  D. 
M4  [f<rilowing  and  approving  Bloati  r.  Bie- 
mUter,  S4  O.  8.  408,  HI  Longsdorf  a  Notes, 
732;  modified  Bodi  v.  Shooting  Oluh,  57  O. 
a  £20,  IV  Longsdorfs  Notea.  713]. 

The  rights  ttf  navigation  and  fishing  go 
together  in  the  lakes  and  navigable  bays  in 
this  atate,  and  the  public  can  not  be  ex- 
cluded from  fishing  in  waters  which  form 
part  of  an  open  bay  of  Lake  Erie  the 
owners  of  both  shores:  Bodi  v.  Shooting 
Club,  67  O.  8.  220,  IV  Longsdorfa  Notes, 
713  [following  and  approving  Sloan  t.  Bie- 
miller, 34  O.  8.  402,  ni  longsdorfa  Notes, 
732;  modifying  Shooling  Club  v,  Bodt,  20  0. 
C.  C.  637,  10  O.  C.  D.  541]. 

lAnd  under  the  water  of  a  navigable  land- 
locked bay  or  harbor  connected .  with  Lake 
Erie  may  be  held  by  private  ownership  sub- 
ject to  the  public  rights  of  navigation  and 


fishery,  if  the  bolder  derives  title  from  an 
express  grant  made  or  sanctioned  by  the 
United  States:  Hogg  v.  Beerman,  41  O.  8. 
81,  IV  Longsdorf's  Notes,  51. 

Lajid  under  a  navigable  land  locked  bay  or 
harirar  connected  with  Lake  Erie  may  be 
held  by  private  ownership,  but  is  subject  to 
a  public  right  of  navigation  and  fishery. 
(This  is  the  same  land  as  in  question  in 
Hogg  V.  Beerman,  41  0.  S.  81,  IV  I^ongs- 
dorf's  Notes,  61,  which  is  followed).  Fishing 
parties  may  drive  stakes  into  the  soil  tO' 
anchor  nets  thereon :  Sportatnan's  Cluh  T. 
Kelting,  37  Bull.  259.  See  also  WaTsbs  and 
Watebcoubsbs. 

FISHING  BILL. 

See  DiscovEBT;  Bills  or  Oisoovxbt,  and 

IntEBBOGATOBIES;  DEPOSITIONS. 

FISTICUFFS. 

8ee  Assault  and  Battebt. 

FIXED  OPINION. 

See  JOBT. 

FIXING  COMPENSATION. 

See  CONTKAOTS;  Dahaoes;  Sebviobb. 

FIXING  DATE. 

See  Evidence. 

FIXING  LIABILITY. 

See  NEQonAnLE  InstbUhents. 

FIXING  WATER  RATES. 

See  MimioiPAL  Cobforations. 


FIXTURES. 

Scope  Note — In(Audea  definition  and  nature./  apecific  UhutraiionB ;  effect  of  special  con- 
tract, at  betmeen  parties,  as  to  third  parties  with  or  without  notice,  and  a  aaiver  of  such 
rights;  parties  between  whom  question  may  arise;  pleading  and  evidence.  E»^des  dis- 
tinction between  real  and  personal  property;  appropriation  for  pubUo  use, 

Croaa  Refexencea. 

For  fixtures,  see  also  EHBLEafSNTS. 

For  removal  of  fixtures  to  injury  of  securify,  etc.,  see  Mobtqaoes. 
For  the  application  of  the  statute  of  frauds,  see  Fbauds,  Statute  <v. 
For  descend  aee  Descent  and  Distubution  ;  Executobs,  ADUiNisTSATOBa  and  Adkin- 
istbattoh  or  Estates. 
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AlfALTTICAL  OUTUHS. 

I.  Deflnitioii  and  Nature, 
n.  Elements. 
IIL   Speciflo  ninstrations. 

A.  Machinery. 

B.  BuUdings. 
G.  Oas-fixtures. 

IV.  Effect  of  Special  Contract. 

A.  As  between  parties. 

B.  As  to  third  parties. 

1.  Parties  with  notice. 

2.  Parties  without  notice. 

3.  Remainder-men. 

C.  Waiver. 

V.  Parties  Between  Whom  Qneition  May  Arise. 

A.  Grantor  and  grantee. 

B.  Mortgagor  and  mortgagee* 

C.  LanSord  and  tenant. 

1.  Agricolture. 

2.  Trade  lease. 

3.  Residence  lease. 

D.  Owner  of  fee  and  otoner  of  easement. 

VL  Pleading. 
Vn.  Evidence. 


I.   DEFINITION  AND  NATURE. 

A  fixture  is  an  article  which  was  a  chattel, 
but  which,  by  being  affixed  to  the  realty  be- 
came accessory  to  it,  and  parcel  of  it:  Teaff 
T.  Hmoitt,  1  O.  S.  611,  I  Longsdorfa  Notes, 
1002. 

Quiequid  plantatur  solo,  mlo  cedit  is  an 
ancient  maxim  of  the  law  to  the  effect  that 
whatever  beomies  fixed  to  the  realty,  therein 
becomes  accessory  to  tihe  freehold,  and  par- 
takes <^  all  its  legal  incidents  and  ^oper- 
ties  and  can  not  be  severed  and  r«noved 
without  the  consent  of  the  owner:  Teaff  t. 
Hewitt,  I  O.  8.  SIl,  T  Longsdorfs  Notes, 
1002. 

Articles  merely  accessory  to  a  business 
and  put  on  the  premises  for  this  purpose 
and  not  as  accessions  to  the  real  estate  retain 
their  personal  character.  But  articles  which 
have  been  annexed  as  accessory  to  the  prem- 
ises and  not  particularly  for  the  benefit  of 
the  present  business  become  subservient  to 
the  realty:  Wagner  v.  Railway,  22  O.  S. 
&63,  UI  Longsdorfs  Notes,  103. 

The  criterion  of  a  fixture  applicable  to 
machinery  in  a  mill  or  manufactory,  is  not 
different  (rom  that  which  applies  to  articles 
affixed  to  the  freehold  in  any  other  situa- 
tion: Teaff  V.  Heieitt,  1  O.  B.  511, 1  Longs- 
dorfs Notes,  1002. 


Fixtures  can  not  be  removed  without  era- 
sent  of  the  owner  of  the  freehold:  Teaff  v. 
Hewitt,  1  O.  S.  511,  I  Longsdorfs  Notes, 
1002. 

Chattels  constructively  annexed  to  realty 
are  subjects  of  larceny:  Jackson  r.  Btate,  11 
0.  S.  104,  II  Longsdorfs  Notes,  485. 

The  use  to  which  property  is  applied  is  not 
decisive  of  its  legal  character  as  fixtures  or 
personalty;  a  manufacturing  establishmen'^ 
including  all  its  essential  parts,  may  unite 
in  the  same  pursuit  and  for  producing  the 
same  results,  portions  of  real  estate  with  ar- 
ticles of  personal  property,  ret^ning  all  the 
essential  qualities  of  chattels:  Teaff  t. 
Heioitt,  I  O.  8.  611,  I  Longsdorfs  Notes^ 
1002, 

n.  TCTiTCMTgHra. 

In  determining  whether  or  not  a  certain 
article  is  a  trade  fixture  the  intention  of 
annexation  is  a  primary  consideration:  Die- 
tiUerj/  Co.  T.  Mihalovitch-Fletcher  Co.,  9  O. 
N.  P.  (N.8.)  218,  20  0,  D.  (NJ.)  161.  7  0. 
L.  R.  77. 

Intention  as  relates  to  trade  fixtures  does 
not  mean  tenant's  secret  intention,  but  is  to 
be  deduced  from  mode  of  attachmoit  to  the 
realty,  the  character  of  the  article  and  tiie 
purpose  for  which  it  was  put  in  place:  Dit- 
tiUery  Co.  T.  MihtOovitch-FleteHer  OO^  9  O. 
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Houitt,  1  O.  S.  611,  I  LongBdorfi  NotM, 

1002. 

Tbe  en^ne  and  boiler,  together  with  the 
appliances  attached  and  eonneeted  with 
than,  used  for  tbe  purpoee  of  propelling 
machinery  in  a  planing  mill  are  fealty  and 
are  covered  by  a  real  estate  mortgage:  Stona 
T.  Morria,  4  Dec  B^.  101,  1  Clev.  L.  Bep. 
28. 


N.  P.  {N.S.)  ei8,  20  0.  D,  (N.P.)  Wl,  7  0. 
L.  R.  77. 

The  intention  to  make  tbe  chattel  a  fixture 
is  inferred  from  the  nature  of  tbe  article 
affixed,  the  relation  and  eituatios  of  the 
party  making  it,  the  stracture  and  mode  of 
aviocation  and  the  purpose  or  use  for  which 
it  was  made:  Teaff  t.  Heuntt,  1  0.  S.  511, 
I  LongBdorFs  Notes,  1002. 

The  true  criterion  of  a  flxture,  apart  from 
established  usages  or  special  agreement,  is 
tbe  united  application  of  the  following  re- 
qnisites:  (1)  Aotual  annexation  to  the 
realty,  vr  something  appurtenant  thereto. 
(2)  ^plication  to  the  use,  or  purpose,  to 
wliieh  that  part  vt  the  realty  with  whieb  it 
is  eomaeote^  is  appropriated.  (3)  The  in- 
tentton  of  tha  party  making  the  auboation, 
to  makt  a  permanent  aeoea^on  to  the  free* 
hold:  Teaff  t.  JSeiriM,  1  O.  &  611,  I  Longe- 
dorfs  Notes,  1002. 

In  order  to  determbie  iriwther  a  chattel, 
1^  annexation,  has  been  incorporated  into 
the  realty  so  as  to  become  a  part  ol  it,  the 
purpose  of  annexation  must  be  cmsidered, 
as  well  as  the  relation  of  the  parties  con- 
cerned to  the  property,  both  before  and  after 
annexation.  An  article  for  some  purposes 
and  as  between  eertwin  parties  may  be  re- 
garded as  part  of  realty,  while  as  respects 
other  parties  and  objects  they  may  be  con- 
sidered as  personalty:  Wagner  v.  Railway, 
22  0.  S.  663,  in  Longsdorfs  Notes,  103. 

It  is  not  alone  the  mode  of  annexation  that 
determines  the  character  of  property  annexed 
but  the  appropriateness  of  the  articles  and 
tiieir  necessity  to  the  completeneaa  of  the 
structure,  are  to  be  loolced  to:  Brmnan  t. 
Whit9k«r,  15  O.  a  448,  U  Longsdorfs  Notes, 
780. 

m.   SPECIFIC  ILLU8TBATI0NS. 

A.  MAOHcensT. 

As  between  the  owner  of  tha  fee  and  his 
mcwtgage^  tlw  boilers,  engines,  saws,  gearii^ 
and  other  machinery  for  applying  the  power 
in  a  steam  saw  mill  so  attached  and  adapted 
to  the  sbuotnre  in  whieh  used  as  to  show 
they  were  derigned  to  be  permanoii^  and 
without  which  the  mill  would  be  inumiplete, 
an  to  be  r^arded  as  fixtures:  Brmntm  r, 
Whitaker,  16  0.  8.  446,  II  Longsdorfs  Notes, 
780. 

A  sale  and  conreyaoce  of  a  mill  or  manu- 
facturing establishment  by  any  general  name 
or  description  which  embraoes  all  its  essen- 
tial parts,  passes  the  maehinery  and  all  the 
necessary  parts  of  the  establishment  wheUier 
affixed  to  the  freehold  or  not;  but  other- 
wise if  tbe  language  is  merely  descriptive  of 
the  realty  and  its  appurtenances,  as  "on 
wfaiflh  is  ereeted  a  faetoiy":    Teaff  t. 


The  machinery  of  a  manufactory  that  sup- 
plies the  motive  power,  as  the  engine,  boiler 
and  their  usual  attachmente,  as  contradis- 
tijiguished  from  that  propelled  by  it,  where 
permanently  annexed  to  foundations  resting 
upon  the  freehold,  is  generally  held  to  be  a 
fixture,  though  susceptible  of  being  removed 
without  any  material  injury  to  the  same  or 
the  freehold:  Manufacturing  Go.  v.  Oarven, 
46  0.  S.  289,  IV  Longsdorfs  Notes,  274 
[modifying  and  affirming  Oarven  T,  Bogue, 
9  Deo.  Kep.  501,  14  BuU.  175]. 

Kettles  set  in  a  salt  boiling  furnace  are 
not  fixtures,  but  may  be  seized  and  sold  on 
execution  as  personalty:  Outler  t.  Brinker, 
T.  291. 

A  pressed  bride  machine  of  such  size  and 
weight  that  it  can  not  be  taken  out  of  the 
building  without  being  taken  apart,  but  can 
be  BO  tfUcen  out,  annexed  by  bolts  to  a  brick 
foundation,  and  always  returned  as  taxable 
personalty  by  tbe  tenant,  will  not  be  deemed 
a  permanent  accession  to  the  freehold.  That 
a  privily  of  purchase  is  in  the  lease  does 
not  overcome  tiie  presumption  that  perma- 
nency was  not  intended:  Barker  v.  Brit^ 
Co.,  3  O.  N.  P.  230,  4  a  D.  (N.P.)  270.  6 
0,  D.  (N.P.)  671. 

The  machinery  in  a  woolen  factory,  con- 
siating  of  carding  machines,  spinning  ma- 
chines, power  looms,  etc,  connected  with 
the  motive  power  of  the  steam  engine  1^  ■ 
bands  and  straps,  but  in  no  wise  attached  to 
tbe  building  in  which  used  except  by  eleats 
or  other  means  to  confine  than  to  l^ir 
proper  places  for  use,  and  subject  to  removal 
whenever  convenience  or  business  may  re- 
quire without  injury,  are  not  fixtures^  but 
chattel  property:  Teaff  v.  Hewitt,  1  0.  8. 
511,  I  Longsdorfs  Notes,  1002. 

An  ice  machine,  boiler,  engine,  and  ma- 
chinery, connected  with  a  brewery,  part  in 
separate  buildings  and  cimnected  by  piping, 
and  part  bolted  in  the  brewny,  but  removar 
ble  wiUiout  injury,  are  not  fixtures  and  not 
covered  by  a  real  estate  mortgage:  In  re 
Brewing  Co.,  1  Goebel,  103. 

Partitions,  platform,  tables  and  furnace 
registers  are  fixtures  and  can  not  be  re- 
moved; but  the  portable  furnace  connected 
only  by  pipes  to  the  roisters,  counters  nailed 
to  the  floor,  shelving  and  drawers,  are  chat- 
tels: Paine  V.  Coffin,  4  Dec  Rep.  361,  2  Clev. 
L.  Bep.  1. 
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Iq  a  brewery  the  Bteam  pumps,  large  fni- 
mentum  tubB,  copper  and  iron  bottomB,  cop- 
per grant  aiid  pfaf,  a  copper  strainer,  a 
large  steam  kettle,  the  large  vatB  in  the  cellar, 
and  the  fermenting  tubs,  though  cumbersome 
and  extremely  difiScuIt  to  remove  and  other 
like  articles  so  attached  as  to  be  removable, 
and  though  part«  of  the  general  scheme  of 
brewing,  are  accessory  to  the  business  only 
and  not  to  the  building,  and  are  not  part  of 
the  realty:  Schneider  v.  Schneider,  4  O.  N. 
P.  144,  6  0.  D.  (N.P.)  100. 

Spur  railway  tracks  and  a  track  scale,  so 
as  to  be  removable  with  comparative  ease 
from  tba  freehold,  are  tradd  fixtures  which 
may  be  removed  by  the  leasee  installing 
them  there,  or  the  receiver  of  said  lessee, 
where  the  lease  contains  no  provision  with 
reference  to  such  fixtures  and  no  provision 
that  such  installations  shall  become  a  part 
of  the  realty,  and  a  privil^e  of  purchase 
was  ^veu  the  lessee:  Bank  v.  Iron  Co.,  13 
O.  N.  P.  {N.8.)  27,  22  O.  D.  (N.P.)  633 
[affirmed,  in  memorandum  opinion,  by  the 
circuit  court,  13  O.  N.  P.  {N.S.)  27]. 

B.  BUH-DINOH. 

A  livery  barn  built  by  H  and  B  on  B's 
land,  with  a  stone  foundation  a  foot  or 
more  in  the  ground,  under  a  verbal  agree- 
ment for  a  joint  ownership  of  the  building 
and  land,  is  prima  facie  part  of  the  land, 
and  an  execution  sale  of  H's  interest  in  it  as 
personalty  conveys  nothing:  Biste  v.  Buck- 
ley, 8  0.  C.  C.  470,  4  O.  C.  V.  4fl0. 

A  partition  constructed  across  a  room  for 
the  purpose  of  subletting  a  part  thereof,  the 
upper  part  being  of  glass  and  the  lower  part 
of  wood  fitting  into  the  groove  of  a  cleat 
nailed  to  the  floor,  the  e^es  and  top  being 
wedged  but  not  otherwise  being  fastened  to 
the  walls  or  ceiling,  is  not  a  permanent  ad- 
dition to  the  freehold:  Buildivig  Co.  v. 
Electrotype  Co.,  11  O.  C.  C.  (N.S.)  488,  21 
O.  C.  D.  361  [affirmed  Building  Co,  v.  Elec- 
trotype Co.,  81  O.  S.  521]. 

A  school  house  erected  on  ground  leased 
for  a  school  is  a  trade  fixture,  though  it  be 
a  frame  on  a  stone  foundation  with  brick 
chimneys.  Being  a  trade  fixture  there  is  a 
right  to  remove  it  within  a  reasonable  time 
after  expiration  of  the  lease:  Wittenmeyer 
V.  Board  of  Education,  10  0.  C.  G.  119,  6  O. 
C.  D.  258,  2  O.  D.  (N.P.)  555. 

A  substantial  frame  office  building  erected 
by  a  lessee  under  a  five  year  lease  for  use  in 
his  business,  but  capable  of  other  uses,  and 
other  businesses,  and  firmly  attached  to  posts 
let  into  the  ground,  is  not  a  trade  fixture, 
but  passes  under  a  mortgage  made  by  the 
lessor  antedating  the  lease:  Burkhardt  v. 
HoppU,  6  0.  N.  P.  388,  6  O.  D.  (N.P.)  127. 


C.  GAa-nrruBBS. 

Oaa  brackets  and  chandeliers  annexed  vitii 
the  intention  of  making  them  part  <tf  tlie 
building,  pass  with  the  realty  as  between 
vendor  and  vendee:  Trust  Co.  t.  ffo*eI  Co., 
11  Dee.  Rep.  348.  86  Bull.  149. 

Chandeliers  and  otiier  gas  fixtures  and  a 
mantel  mirror,  held  to  the  wall  by  iron 
clasps,  are  not  fixtures,  but  personalty,  as 
between  an  execution  creditor  and  a  real 
estate  mortgagee.  Cmtra  of  bookcases,  to  re- 
move which  would  remove  part  of  the  wash- 
board  around  the  floor,  or  a  hat  rack  built 
into  the  room:  Insurance  Co.  t.  JCneisIey, 
0  Dec.  Rep.  432,  13  Bull.  437. 

IV.    EFFECT  OF  SPECIAL  CONTRACT. 

A.  As  Bbiweieit  Parties. 

There  Is  undoubtedly  a  limitation  on  tlie 
right  of  parties  to  change,  by  their  agree- 
ments, the  status  of  property,  affixed  to  the 
freehold,  from  that  whtdi  the  law  would  as- 
sign to  it  in  the  absence  of  a  special  agree- 
ment :  Fortman  v.  Oo^pper,  14  0.  S.  658,  II 
Longsdorf's  Notes,  690. 

An  article  attached  to  the  land  may  be  a 
fixture  or  a  chattel  according  to  the  special 
agreement  of  the  parties;  its  le^al  quality 
may  also  be  controlled  by  an  estaUished 
custom:  Teaff  v.  Hewitt,'  I  O.  8.  fill,  I 
Longsdorf's  Notes,  1002. 

B.  As  TO  Third  Parties. 
1.    Parties  With  Notice. 

Expressly  reserving  a  right  to  remove  fix- 
tures at  the  end  of  the  term,  all  rent  being 
paid,  limits  the  tenant's  implied  right  to 
the  end  of  the  term  and  the  lessor's  right  to 
prevent  removal  until  rent  is  paid  is  su- 
perior to  a  chattel  mortgage  on  the  fixtures: 
Winelow  v.  Hart,  2  Clev.  L.  Rep.  387. 

A  provision  in  a  sale  of  machinery  put 
into  a  factory  as  a  fixture,  requiring  a  mort- 
gage to  secure  deferred  purchase  money,  pre- 
serves the  chattel  character  of  the  property 
as  against  a  subsisting  mortgage  of  the 
realty:  Hwe  v.  Morris,  7  Dec.  Rep.  462,  3 
Bull.  616. 


2.   Partiea  Without  Notice. 

Where  the  annexation  of  boilers,  enginei^ 
saws,  gearing  and  other  machinery,  for  a 
steam  saw  mill  was  made  by  the  owner  with 
the  consent  of  the  holder  of  a  chattel  mort- 
gage on  such  property,  such  mortgage,  though 
duly  filed  and  renewed,  is  inoperative,  as 
against  a  subsequent  hona  fide  mortgagee  of 
the  real  estate,  without  notice:   Bretmgm  r. 
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Whttaher,  16  O.  a  MS,  U  LoBgadorfs  Notes, 
7M. 

Who*  by  agreement  of  the  parties, 
property  attached  to  tlte  freehold  may  be 
a*de  to  prnerve  it*  diaraotcr  of  personalty, 
yet,  wken  it  is  so  attached,  that,  but  for  the 
agrecmtnt,  H  would  be  a  fixture,  such  agree- 
ment will  be  of  BO  avail  against  a  subse- 
quaDt  mortgagee  of  the  realty  without  notice 
of  it:  Mamufaotmrmg  Co,  v.  O«roe»,  46  O. 
8.  28§,  IV  Longsdorfa  Notes,  274  [modifying 
and  afBraai>g  Garvm  T.  Bogue,  9  Dee.  Rep. 
601,  U  BaU.  ITS]. 

S.   IBs— in  Jar  wsii. 

A  life  teiiaitt*a  agreonent  with  his  lessee 
that  the  latter  might  remove  any  hanks  he 
should  build  does  not  bind  the  infant  re- 
mainder man:  Uafiioh  T.  Btober,  11  0.  S. 
482,  U  Longsdori's  Notes,  '622. 

C.  Waivbb. 

A  kaaee  of  vacant  land  for  a  stock  yard, 
irtth  a  right  to  remove  a  fence  to  be  put  up 
by  him,  has  the  sune  right  of  removal  under 
a  sseo&d  lease  not  mentioning  such  right,  al- 
though the  posts  are  imbedded  in  the  earth. 
The  original  lease  shows  that  fence  was  not 
intended  to  be  a  fixture:  Ch'offee  T.  Fish,  1 
0.  N.  P.  211,  2  0.  D.  (N.P.)  89. 

Tbe  right  to  removal  is  not  surrendered 
by  taking  a  subsequent  leaee  from  the  owner 
of  the  fee  two  months  after  expiration  of 
the  orii^al,  not  stipulating  ae  to  the  right, 
but  also  not  covenanting  to  yield  posaession 
in  tbe  present  condition  of  the  premises: 
WtMsMDMyer  v.  Board  of  Edueatitm,  10  O.  C. 
a  119,  S  O.  G.  D.  268,  2  O.  D.  <N.P.}  5S6. 

A  tenant's  right  to  remove  trade  fixtures 
(a.  bailer  and  n^ine)  is  lost  if  his  ^rther 
oeeupaney  is  wider  a  new  letting  without  an 
uadentandtng  as  to  them;  Cook  r.  Sehetd, 
0  JOee.  Rep.  887,  8  Am.  L.  See.  498,  4  Bull. 
1123. 

Doubt  as  to  whether  certain  articles  are  fix- 
tures is  resolved  in  favor  of  the  landlord, 
where  tbe  articles  are  not  removed  within 
the  term  of  the  tenancy,  or  .within  a  reason- 
able period  thereafter:  Johnston  v.  Wooding, 
4  0.  C.  C.  (K.S.)  160. 

V.    PARTIES  BETWEEN  WHOM  QUES- 
TION MAT  ARISE. 

A.    GBAimiB  AND  ObANTEE. 

A  grantee  of  the  land  from  the  lessor  by 
deed  reciting  the  existence  of  the  lease,  has 
no  greater  right  than  the  lessor  to  prevent 
removal  of  a  school  house  which  is  a  trade 
fixture:  Wittenmej/er  T.  Board  of  Educa- 
tion, 10  O.  C.  C.  119,  6  O.  0.  D.  268,  2  0.  D. 
(N.P.)  668. 


B.   MaamABtM  ard  UonoAMi. 

After  giving  a  real  estate  mortgage,  no 
subsequent  transaction,  intention  or  purpose 
on  the  part  of  the  mortgagor  can  affeot  the 
character  as  realty  of  an  engine  and  boiler 
covered  thereby:  Stone  v.  Morris,  4  Deo. 
Kep.  101,  I  Clev.  L.  Rep.  28. 

Stills  in  a  glycerine  factory  resting  partly 
on  a  brick  foundation  in  the  building,  and 
partly  screwed  to  the  ceiling,  and  connected 
to  the  boiler  outside,  are  not  fixtures,  al- 
though of  little  value  if  detached,  and  nec- 
essary to  the  factory.  Hence,  the  assignee 
for  oreditors  takes  them  as  against  a  zml 
estate  mortf^ige:  Mymam  T.  Oordon,  10  Dec. 
Rep.  447.  21  Bull.  179,  1  Goebel,  180. 

Where  F  conv^ed  his  brewery  property 
to  H  by  real  estate  deed,  naming  a  consld- 
eraticm,  and  received  back  a  purchase  money 
nwrtgi^  and  convqred  the  brewery  ma- 
chinery by  bill  of  sale,  naming  a  considera- 
tion, and  H  made  chattel  mortgages  on  the 
machinery  to  others,  it  was  held  that  the 
deed  and  bill  of  ssJe,  being  parts  of  one 
transaction,  would  be  construed  together,  and 
the  machinery  would  therefore  be  treated  as 
personidty  as  to  tbe  mortgagees  thereof: 
Fortman  t.  Ooepper,  14  O.  B.  668,  11  Lraigs- 
dorf  a  Notes,  800. 

0.    ItANllLOBn  AND  Tuf  AHT. 

1.  Agrioulture. 

A  lessee  may  lawfully  remove  before  the 
expiration  of  the  lease,  improvements, 
whether  moveable  or  fixtures,  placed  upon 
the  land  by  him  during  the  term:  Bates  v. 
Neshi,  6  Dec.  Rep.  1064,  10  Am.  L.  Rec  60. 

Hay  and  straw  are  treated  as  fixtures  in 
farm  leases.  A  subsequent  contract  termi- 
nating the  lease  and  providing  for  harvest- 
ing and  removing  crops  gives  the  right  to 
remove  them:  Oarrett  v.  Bramt,  6  O.  0.  C. 
(N.S.)  600,  17  O.  a  D.  468. 

2.  Trade  Lease. 

Covenants  restricting  the  tenant's  ordinary 
right  to  remove  trade  fixtures  are  always 
construed  strictly  and  not  extended  by  im- 
plication: Distillery  Co.  T.  Mihalovttch- 
Fletcher  Co.,  9  O.  N.  P.  (N.S.)  218,  20  0.  D. 
(N.P.)  161,  7  O.  L.  R.  77. 

A  lessee  can  not  repudiate  his  lease  and 
tear  out  the  new  bar  fixtures  which  the 
lessor  installed  at  his  request  in  the  saloon: 
Brewing  Co.  v.  Eonst,  12  O.  C.  0.  (N.S.) 
677,  20  O.  C.  D.  782  [affirmed,  without  opin- 
ion, Konst  V.  Brewing  Co.,  79  0.  S.  469], 

Tubing,  casing,  pipe,  etc.,  of  oil  and  gas 
wells  are  trade  fixtures  and  m^  be  re. 
moved:  Siler  T.  GIoM  Co.,  21  O.  0.  C.  284,  11 
O.  0.  D.  784. 
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A  partition  conBtrncted  aoroM  a  room  for 
tb«  pnrpofle  of  subletting  a  part  thereof,  the 
upper  part  being  of  glaw  and  the  lower  part 
of  wood  fitting  into  the  groove  of  a  cleat 
nailed  to  the  floor,  the  edges  and  top  being 
wedged  but  not  otherwise  being  fastened  to 
the  walla  or  ceiling,  Is  not  a  permanent  ad- 
dition to  the  freehold:  Building  Co.  T.  Elee- 
irotype  Co.,  11  O.  C.  C.  (N.S.)  488,  21  0.  C. 
D.  361  [affirmed,  without  opinion,  Building 
Co.  T.  Elsotrotj/pe  Co.,  81  0.  S.  S2I]. 

Nonpayment  of  rent  does  not  ipso  facto 
end  the  term,  but  that  the  tenant  can  re- 
move flzturet  if  he  it  in  possession :  Paine  t. 
Ooffhtt  4  Dee.  Bep.  361,  2  Olev.  L.  Rep.  I. 

An  automatic  fire  sprinkler  qrstem  in- 
•taUed  by  the  lessee  at  bia  own  expense  in 
pursnanoe  to  a  covenant  in  the  lease  of  fac- 
tory buildings,  "a  wholesale  liquor  and  recti- 
fying house,"  is  a  trade  llxtare  property  re- 
movable by  the  receivers  on  surrender  of  tiie 
premises :  Diatillery  Co.  t.  Mihalomteh- 
notohar  Co.,  9  0.  N.  P.  (N.B.)  218,  20  0.  D. 
(HJ».)  161,  7  O.  L.  R.  77. 

3.   Retidence  Leeue. 

Reservation  of  a  lien  for  rent  on  the 
lessee's  interest  in  the  term  does  not  reserve 
a  lien  on  bis  improvnuents,  though  fixtures. 
Hence,  a  judgment  against  the  lessee  order- 
ing the  removal  of  a  wall  of  a  building 
erected  by  him  and  encroaching  on  a  neigh- 
bor's lot  binds  the  lessor  though  not  a  party 
to  the  action:  Bates  v,  JfesH,  6  Dee.  Rep. 
1064,  10  Am.  L.  Bee.  60. 

D.   Owmm  or  Feb  ako  Owiteb  or  EASsuEirr, 

That  a  railroad  company  on  abandoning 
the  enterprise  allows  the  land  owner  to  take 
possession  of  his  land  for  less  than  twenty- 
one  years,  does  not  alone  show  the  abandon- 
ment to  him  of  the  company's  right  to  re- 
move its  improvements,  such  aa  piers:  Wag- 
ner V.  Kailtoay,  22  0.  S.  603,  III  Longsdorfs 
Notes,  103. 

VI.  PLEADING. 

An  objection  that  pieces  of  machinery  are 
not  fixtures  is  too  late  after  the  pleadings, 
appraisement  and  sale,  in  foreclosure,  have 
treated  them  as  part  of  the  realty:  Ohoteau 
T.  Thompson,  3  O.  S.  424,  n  Longsdorfs 
Notes,  43. 

Vn.  EVIDENCE. 

Whether  certain  articles  of  personal  prop- 
erty added  to  a  brewery  after  giving  a  real 
estate  mortgage  could  be  removed  without 
material  injury  to  the  freehold  or  destroying 
their  own  qualities  or  value  is  a  question  of 
fact:  Fcrtman  v.  Qoepper,  14  0.  S.  668,  II 
Longsdorfs  Notes,  000. 


In  determining  the  question  of  whether,  lit 
providing  facilities  for  carrying  on  buainess 
on  leased  properfy  the  intent  was  that  they 
should  be  regarded  as  trade  fixtures  or 
otherwise,  testimony  as  to  an  oral  agreement 
between  the  landlord  and  an  officer  of  the 
lessee  compuiy  that  such  fixtures  were  to 
be  regarded  aa  a  part  of  the  realty  is  inad- 
missible, in  the  absence  of  any  rule  of  the 
company  or  action  by  the  board,  of  direetora 
which  authorized  such  an  agreement,  or  of 
any  such  provision  in  the  written  leaae: 
Bank  v.  Iron  Co.,  13  O.  N.  P.  (N.8.)  27, 
22  O.  D.  (N.P.)  033  [afflnned  by  the  circuit 
court,  in  memonndnm  opinion,  IS  O.  N.  P. 
(N£.)  £7]. 

FLAGMAN. 

The  reqairement  that  a  flagman  be  sta- 
tioned at  a  railway  crossing  can  only  be 
made  when  it  is  found  that  the  crossing  is 
dangerous  to  the  public;  and  where  a  rail- 
road company  obtains  tlie  right  to  run  Ita 
trains  over  a  given  street  erosaing  at  a 
greats  speed  than  theretofore  allowed  by 
the  ordinances  of  the  municipality,  on  condi- 
tion that  a  flagman  be  stationed  there,  the 
expense  thus  incurred  can  not  be  thrown 
upon  a  traction  company  occupying  the 
street,  under  an  agreement  to  pay  all  ex- 
penses which  might  be  lawfully  required  by 
the  municipality  or  the  state,  for  maintain- 
ing a  flagman  at  said  crossing:  Tranait  Co. 
V.  Railroad  Co.,  7  0.  C.  C.  (N.8.)  100,  18  O. 
C.  D.  36. 

The  requirement  as  to  a  flagman  having 
been  obtained  for  the  benefit  of  a  steam 
railroad  alone,  there  is  no  consideration 
moving  to  a  traction  company  using  the 
crossing,  and  payment  of  the  expenses  in- 
curred can  not  be  enforced  against  the  trac- 
tion company:  Transit  Co.  v.  Aa<Irood  Co., 
7  O.  C.  C.  (N.S.)  100,  18  O.  C.  D.  86.  See 
also  Railboadb. 


FLAVORING  EXTRACTS. 

See  VooDB  Aim  IteuGS. 


FLEEING  FROM  JUSTICE. 

See  ExnAsmoN. 

FLIGHT. 

For  fiight  as  evidence  of  guilt,  see  Evz- 

DEKCI. 

FLOODS. 

Bee  Watbrb  and  WAinooinsio. 
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FOETICIDE. 

See  AjKxnos. 


FOLLOWING  PROPERTY. 

See  Bona  Fm  Bdrb;  FEAin>  and  Djecett. 

FOLLOWING  STATUTE  OF 
LIMITATIONS. 

Bee  IiACHEB. 


FOLLOWING  THE  LAW. 

See  EoiJirr;  Tsdsts. 

FOLLOWING  TRUST 
FUNDS. 

If  ft  tnutee  depoiitB  trust  funds  In  a  bank 
taking  as  evidence  thereof  a  eertifleate  of 
deposit  showing  that  he  as  trustee  has  de- 
posited such  fund  payable  to  himself  upon 
a  return  of  the  certificate  pn^rly  mdorsed, 
the  same  not  being  subject  to  check,  and 
the  bank  fails  and  makes  an  assignment  for 
the  benefit  of  creditors  before  such  fund  is 
withdrawn,  and  it  appears  that  the  bank, 
upon  receiving  such  deposit,  bad  mingled 
the  trust  money  with  its  own  funds,  money 
paid  out  from  such  fund  for  its  own  pur- 
poses will  be  presumed  to  have  been  paid 


from  its  own  money,  and  not  from  the  trust 
fund.  If  it  be  shown  that  at  all  times  from 
the  making  of  the  deposit  to  the  time  of  the 
assignment  by  the  bank,  there  was  in  its 
vaults  money  of  amount  and  value  equal  to 
the  amount  so  deposited,  a  court  of  equi^ 
may  engraft  a  trust  upon  such  money,  and 
the  trustees  will  become  a  preferred  creditor 
to  the  amount  of  suoh  deposit:  Smith  y. 
Fuller,  86  O.  8.  SI. 

The  rule,  applicable  in  certain  cases,  that 
the  eeatui  que  tnut  must  bear  the  loas  oc- 
casioned by  the  malfeasance  or  misfeasance 
of  the  trustee,  or  that  where  the  property 
is  disposed  of  by  the  trustee,  he  is  without 
remedy  except  against  the  trustee  or  his 
bondsmen,  is  not  applicable  to  a  ease  where 
the  person  withholding  the  property  purted 
with  nothing  to  obtain  it,  and  has  not  even 
conaeiousfy  asserted  a  claim  adverse  to  the 
rights  or  interests  of  the  eeatui  que  tnut; 
Ward  Y.  Ward,  12  O.  a  D.  60. 

An  oeeutor*  or  administrator  under  the 
circumstances  stated,  bold*  the  propeaiy  and 
asserts  the  rights  in  autre  droit  and  courts 
should  consider  primarify  the  rights  of  the 
eeetui  que  intsf,  though  the  rule  might  be 
otherwise  if  the  executor  or  administrator 
were  cndeavorhi^  to  reoovar  in  his  own  per- 
sonal right:  Ward  T.  Ward,  12  O.  C.  D.  69. 
See  also  Tbustb. 

FOOD  COMMISSIONERS. 

See  Foods  aitd  Dbuqs;  Daiby  and  Fom 
ComoasiONKR. 


FOODS  AND  DRUGS. 

Scope  Note. — Includes  regulationa  relating  to  fooda,  liquors,  and  drugs;  their  mamifao- 
ture  and  eole;  and  the  ^oseoution  of  offenses  rttating  fAereto.  ii'tpeludes  potsofts;  intowi- 
catimg  liquor;  f«rtili»era  and  imtpeetion  laws. 


Cross  Kefeteaces. 

For  genml  questions,  see  Axkbs,  ABnroBB  and  Accohvucbs;  Abbest;  AinxEraia 
Acquit  and  Convict;  Evidknck;  Indiotiient;  iNroucATroN;  Jubudiction;  Sbntbnox; 
Venus  :  Vebdict. 

For  responsibility  for  crime  In  ease  of  infanta,'  insane  persons,  etc.,  see  CoBFMU'noNS; 

DUBBSS;  ENTBAFHENT;  HUBBAND  AND  WlTB;  ImrANTS;  INSANE,  IHBECZI.E8  AND  IdIOTS; 

Intchexoation. 

For  poisoDs,  see  Poisons. 

For  Inspection  of  foods  and  drugs,  see  Insfection  Laws. 

For  ollleers  for  the  enforcement  of  statutes  against  adulterations,  see  Inspection  Laws. 
That  the  liability  of  corporation  for  crime  is  not  a  defense  to  quo  warranto,-  see  Quo 
Wabbanto. 

For  questions  relating  to  former  jeopardy,  see  AuTBEroia  Acqutt  and  Convict. 
That  use  of  drugs  by  witness  is  not  ground  for  new  trial,  see  New  Tbial. 
For  the  habitual  use  pf  drugs  as  ground  for  discharge  of  employe,  see  Sebviobs. 
For  inspection  of  fertilizers,  see  Ohio  Staib  Boasd  or  Aobicultube. 
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ANALYTICAL  OUTUHE. 

I.  Statates  aad  OrcUnanoM,  7893. 

A.  Constitutionality,  7893. 

B.  Purpose  and  scope,  7894. 

IL  Pflnoiiiiaable,7895. 
m.   What  Constitutes  a  Sale,  7896. 

IV.   Offensei  Belating  to  Foods  and  Drngs,  7897. 

A.  Oleomargarine,  7897. 

B.  Other  foods,  7897. 

C.  Liquors  and  drugs,  7898. 

V.  Defenses,  7899. 

A.  Ignorance,  7&99. 

B.  Other  defenses,  7900. 

VI.  Jnrisdiotion,  7900. 

Vn.  Affidavit  and  Indictment,  7901. 

Vm.  Evidence,  7903. 

IX.  Injunction,  7905. 


I.    STATUTES  AND  ORDINANCES. 
A.  COHSTITUTIOKALrrT. 

The  policQ  power  of  the  state  is  properly 
exercised  in  the  prevention  of  deception  in 
the  sale  of  dairy  produete,  and  in  the  pro- 
tection of  the  healtii  of  the  people,  and  it  ia 
within  the  scope  of  this  power  to  regulate 
the  manufacture  and  sale  of  articles  of  food, 
even  though  ttie  right  to  manufacture  and 
sell  each'  articles  is  a  natural  right  guaran- 
teed by  the  constitution:  Siate,  ex  rel.,  T. 
Dairy  Co,,  62  O.  8.  350,  IV  Longsdorf's 
Notes,  835  [affirmed,  Dairy  Co.  T.  Ohio,  183 
U.  S.  238,  14  O."  F.  D.  12]. 

The  pure  food  laws  of  Ohio,  G.  0.,  |S  5777, 
et  »eq.,  punishing  the  coloring,  coating  or 
polishing  of  an  article  of  food  whereby  dam- 
age or  inferiority  is  concealed,  are  a  valid 
exercise  of  the  police  power  of  the  state  and 
do  not  interfere  with  the  right  of  congress 
to  regulate  commerce:  Arbuckle  T.  Black- 
bum,  113  Fed.  616,  51  C.  C.  A.  122,  13  O.  F. 
D.  44  [appeal  dismissed,  Arbuckle  v.  Black- 
bum,  191  U.  S.  405]. 

The  pure  food  laws  are  valid  in  so  far  as 
they  apply  to  sales  made  within  the  state 
of  food  products  manufaetnred  there;  but 
they  can  not  be  enforced  in  the  regulation  of 
interstate  commerce,  against  tl^  sale  of 
oleomargarine  colored  to  look  like  batter,  in 
the  original  padMges  in  which  it  -wu  im- 
ported from  other  states:  In  re  Worthen, 
6  0.  F.  D.  683,  68  Fed.  467. 

O.  C,  I  S786,  relating  to  the  sale  of  vine- 
gar, ia  a  valid  exercise  of  the  police  power 
of  the  state  and  is  not  unconstitutional: 
WeOtr  T.  State,  SS  O.  B.  77,  IV  LongsdorTs 


Notes,  593  [afBnning  Wsller  V.  State,  8  0.  C. 
C.  467,  6  0.  C.  D.  812,  which  afBrmed,  Wetler 
V.  State,  1  O.  D.  (N.P.)  196];  Williams  v. 
Sicyeat,  7  0.  C.  C.  280,  4  O.  C.  D.  596. 

The  act  to  prevent  deception  in  the  sale 
of  dairy  products  to  preserve  the  public 
health  is  constitutional:  Holtgreive  v.  State, 
7  O.  N.  P.  389,  6  O.  D.  (N.P.)  166. 

The  provisions  of  G.  C,  $  12717,  forbidding 
the  sale  of  milk  from  cows  fed  on  wet  dis- 
tilling waste  are  not  unreasonable  and  the 
act  is  constitutional:  Herzog  v.  State,  d  O. 
N.  P.  (N.B.)  349,  20  0.  D.  (N.P.)  458. 

G.  C,  If  12734,  et  Meg.,  relating  to  the  sale 
of  oleomargarine,  are  not  class  legislation, 
and  are  eonstitutional :  Patterton  t.  State, 
1  Dayton  Term  Rep.  (Iddlngs)  120. 

An  ordinance  pamed  by  a  municipal  board 
of  health  which  forbids  the  sale  of  milk  at 
retail  except  in  sesled  glass  bottles  is  valid: 
Staas  V.  State,  15  O.  C.  C.  (N.S.)  189,  23 
O.  0.  D.  159  [affirmed,  without  opinion, 
Staaa  v.  State.  81  O.  S.  497]. 

A  miuictpal  ordinance  which  is  reasonable 
and  is  authorised  by  legislative  provisions 
will  be  upheld  even  though  the  court  may 
not  believe  that  such  ordinance  is  the  wisest 
regulation  possible:  Siaaa  v.  State,  15  O.  C. 
C.  (N.8.}  ISO,  SS  O.  G.  D.  169  [alBrmed, 
without  opinion,  Staae  v.  State,  81  O.  8. 
407]. 

B.    PUKP08B  AND  SCOPX. 

O.  C,  i  6774,  and  the  following  sections 
have  been  enacted  by  the  legislature  to  pro- 
tect public  health;  and  also  to  prevent  the 
public  from  being  defrauded  by  purchasing 
imitations;  White  v.  State,  12  0.  D.  (N.P.) 
669. 
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The  object  of  O.  C,  fi  12734,  which  pro- 
vides against  the  manufacture,  sale,  etc.,  of 
oleomai|farine  containing  any  coloring  mat- 
ter whatsoever,  ie  not  only  to  secure  a  pure 
food,  but  to  prevent  deception  by  the  manu- 
facture and  sale  of  oleomargarine  colored  to 
resemble  butter:  Patterson  v.  State,  1  Day- 
ton Term  Rep.  (Iddings)  129. 

The  act  (G.  C,  8 S  6033,  et  seq.),  forbid- 
ding the  Bale  of  adulterated  liquors  applies  to 
a  Bale  here  by  an  agent  of  a  Philadelphia 
house,  of  a  poisonous  compound  for  cognac 
brandy:  Peacock  v.  Oranman,  2  Dec.  Kep. 
466,  3  W.  li.  M.  166. 

The  pure  food  law  of  Ohio  {Ot.  C,  U  5774, 
et  $eq.)f  places  a  duigr  on  the  seller  of  meats 
in  effect  amounting  to  a  warranty  tiiai  Oiey 
are  not  diseased:  Allen  v,  Marvin,  46  Bull. 
208. 

The  act  against  the  adulteraUon  of  liquors, 
requiring  inspection  of  liquors  made  or 
brought  into  the  county  not  having  in- 
spector's brand  of  some  other  county,  did 
not  compel  a  second  inspection  when  the 
bulk  was  broken:  Woodivorth  v.  State,  4 
0.  S.  467.  II  Longsdorf's  Notes,  123. 

The  chapter  <m  adulterations  does  not  ap- 
ply to  the  United  States  Soldiers'  Home  at 
Dayton:  In  re  Thomas,  82  Fed.  304.  10  O.  F. 
D.  237. 

An  in^>ector  employed  by  the  food  com- 
miesiODer  can  not  have  an  injunction  to  com- 
pel the  dealer  to  furnish  him  a  sunple  as 
required  by  G.  C,  $  5776.  The  remedy  for 
refusal  is  prosecution  under  succeeding  sec- 
tions and  is  exclusive:  State  v.  Dairy  Go.,  62 
O.  S.  123,  IV  Longsdorfs  Notes,  826. 

II.    PERSONS  LIABLE. 

One  who  sells  or  delivers  an  adulterated 
article  for  analysis  is  guilty  of  a  violation  of 
the  pure  food  laws:  State  v.  Bippeth,  71  O. 
S.  85,  IV  Longsdorf's  Notes,  080. 

The  provisions  of  G.  C,  {  12676,  relating 
to  the  sale  of  adulterated  liquors  are  not 
limited  in  their  application  to  sales  by  drug- 
gists and  pharmaciBts,  nor  to  sales  for  me- 
dicinal or  pharmaceutical  use;  and  a  saloon 
keeper  who  sells  whisky  below  the  standard 
of  alcoholic  strength  laid  down  in  the  United 
States  Pharmacopoeia,  has  violated  this  sec- 
tion: State  T.  ffuPAinton,  66  O.  S.  82.  IV 
Longsdorfs  Notes,  683. 

The  manager  of  a  mercantile  corporation 
may  be  prosecuted  even  though  the  adulter- 
ated article  is  sold  or  offered  for  sale  by  an 
agent  of  such  corporation,  and  the  offense  is 
triable  in  the  county  in  which  such  Article  is 
sold  or  offered  for  sales  Meyer  v.  State,  64 
0.  S.  242,  IV  Longsdorfs  Notes.  633. 

One  who  sells  impure  and  adultered  wine 
is  subject  to  fine,  although  at  the  time  oi  the 


sale  he  is  agent  of  a  principal  who  resides 
without  this  state:  Meyer  v.  State,  54  0.  8. 
242,  IV  Longsdorfs  Notes,  633. 

The  principal  is  bound  at  his  peril  to  see 
that  the  pure  food  law  is  complied  with; 
and  he  is  liable  for  violations  of  such  law 
by  his  employes:  Williama  v.  State,  4  O.  C. 
C.  (N.S.)  193.  16  O.  C.  D,  673  [affirmed, 
without  opinion,  Williams  T.  State,  69  O.  8. 
570]. 

Where  a  boy,  who  is  left  in  temporary 
charge  of  a  milk  wagon  without  any  au- 
thority to  sell  milk,  without  the  knowledge 
of  the  owner,  sdls  milk  from  cans  which 
contained  the  supply  intended  for  customers, 
which  milk  contains  only  10.63  per  cent  of 
solids,  the  owner  can  not  be  prosecuted  under 
G.  C,  1 12717:  Diersing  v.  State,  0  O.  C.  C. 
(N.S.)  214,  10  O.  C.  D.  460. 

Under  a  former  statute^  B.  S.  fi  7468-I3.  a 
compliUnt  which  charged  a  principal  with 
an  improper  sale  of  milk  was  insofAeient 
vrhere  the  sale  was  madei  1^  an  agent: 
Heider  v.  State,  4  O.  D.  (N.P.)  227. 

Under  a  prior  sUtute  (R.  S.,  {4200-11). 
punishing  the  same  offense  as  in  O.  C, 
S  12720,  the  word  "dealer"  was  held  to  in- 
clude one  selling  milk  obtained  from  hia  own 
cows,  as  well  as  one  who  bought  and  sold 
milk:  Ouilder  v.  State,  4  O.  C.  C.  (N.S.)  73. 
16  O.  C.  D.  221. 

G.  C,  1  12754,  punishing  purchaRern  of  im- 
pure food  in  a  public  institution,  does  not 
apply  to  violations  committed  on  premises 
owned  by  the  United  States  government: 
United  States  Circuit  Court,  37  Bull.  294 
(editorial). 

The  governor  of  the  soldiers'  home  at  Day- 
ton, Ohio,  is  not  subject  to  the  statute  pre- 
scribing the  manner  in  which  oleomargarine 
shall  be  used  in  eating  houses,  since  his  act 
in  this  matter  is  the  act  of  the  United  States 
government:  In  re  Thomas,  82  Fed.  304,  10 
O.  F.  D.  237  [affirmed,  on  the  reasoning  of 
the  lower  court.  In  re  Thomas,  12  O.  F.  D. 
82]. 

ni.    WHAT  CONSTITUTES  A  SALE. 

A  sale  is  not  ccmplete  under  the  pure  food 
laws  until  payment  is  made,  and  where  a 
restaurant  ke^r  refused  payment  from  an 
inspector  he  could  not  be  prosecuted  for  a 
sale:     eider  T.  State,  4  O.  D.  (N.P.)  227. 

It  is  not  a  sale  where  a  dealer  accepts 
payment  for  an  article  only  after  persuasion 
by  a  food  inspector,  who  is  procuring  such 
article  for  chemical  analysis:  Dinkelbihler 
V.  State,  4  O.  N.  P.  96.  6  O.  D.  (N.P.)  00. 

A  person  who  sells  or  delivers  oleomar- 
garine containing  coloring  matter  to  any 
person  interested,  on  demanding  the  same 
for  analysis,  as  required      O.  C.  1 5776.  is 
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liable,  nevertheleBB,  for  prosecution  under  G. 

i  12733:  State  r.  Btppeth,  71  0.  &  86, 
IV  Longadorf  s  Notoi,  980. 

IV.   OFFENSES  RELATING  TO  FOODS 
AND  DRUGS. 

A.  OLEOHABGAaiKB. 

G.  C,  1 12735,  prorides  that  tiie  word 
"olsomusarine**  u  uaed  in  O.  C.  ||  12733 
and  12734,  means  any  snbsianoe,  not  pure 
butter  of  not  Ibbs  than  eighty  per  e«it.  of 
butter  fate,  Tbieh  ia  made  aa  a  substitute 
for,  In  imitaUtm  of,  or  to  be  used  as  butter. 

'Oleomargarine"  does  not  include  butter 
made  fr<nn  pure  millc  or  cream  without  any 
adulteration,  though  it  is  deficient  in  butter 
fata.  The  law  does  not  purport  to  ri^ate 
the  sale  or  grade  of  butter:  State  T.  JSan- 
•iofc,  62  0.  8.  283,  IV  Longsdorfs  Kotes,  834. 

The  sale  of  oleomargarine  which  contains 
coloring  matter  is  an  offense  under  the  pure 
food  laws,  even  if  such  coloring  matter  ia 
not  of  itself  injurious:  State  v.  Ruedy,  57 
O.  S.  224,  rv  Longsdorfs  Notes,  713. 

One  who  sells  or  delivers  oleomargarine 
containing  coloring  matter  to  any  person  in- 
terested or  demanding  the  same  for  analysis 
as  provided  in  O.  C,  1  12758,  and  also  in  Q. 
C.,  i  5776,  may  be  prosecuted  therefor  under 
G.  a,  1  12734:  State  v.  Rippeth,  71  0.  S. 
86.  IV  Longsdorfs  Notes,  980. 

6.  Othkb  Foods. 

Food  includes  all  articles  used  for  the 
nourishment  of  human  beings,  including  both 
what  is  ordinarily  known  as  food  and  also 
drink;  and  including  articles  which  are  sim- 
ple and  also  those  which  are  mixed  or  com- 
pounded: White  V.  State,  12  O.  D.  (N.P.) 
069. 

Milk  containing  10.61  per  cent,  of  solids, 
and  no  more,  is  adulterated  milk:  State  v. 
Smith,  69  O.  S.  196,  IV  Longsdorfs  Notes, 
966. 

Molasses  to  which  glucose  has  been  added 
is  an  article  of  adulterated  food:  State  v. 
KeUy,  64  0.  S.  166,  tV  Longsdorfs  Notes, 
828  [reversing  Kelly  v.  State,  1  0.  N.  P. 
238,  2  O.  D.  (N.P.)  239]. 

"Breakfast  cocoa",  in  the  preparation  of 
which  the  manufacturer  took  the  cocoa  bean 
and  extracted  a  considerable  portion  of  the 
oil  therefrom,  and  put  the  product  thus  pre- 
pared in  packages,  for  sal^  is  not  a  viola- 
tion  of  G.  C,  S  6778,  providing  "that  an 
article  at  food  shall  i^ll  be  deemed  to  be 
adulterated  if  any  valuable  or  necessary  con- 
stituent or  Ingredient  has  been  wholly  or  in 
part  extracted  from  it":  Rote  v.  State,  11  O. 
0.  C.  87,  6  0.  0.  D.  72  [reversing  Rote  v. 
Stott,  2  0.  N.  F.  270,  4  O.  D.  (N.P.)  44]. 


To  offer  for  sale,  as  an  article  of  food, 
liquid  chicory  and  coffee,  as  "liquid  coffee," 
is  an  offense  punishable  by  the  pure  food  laws 
of  the  state:  State  v.  Dreher,  66  O.  8.  116, 
IV  Longsdorfs  Notes,  664. 

The  pure  food  laws  probably  forbid  the 
sale  of  coffee  which  is  coated  with  a  glaze 
of  sugar  and  the  white  of  e^i  Arbuckle  V. 
Blackburn,  191  U.  8.  405,  14  O.  F.  D.  321 
[dismissing  appeal  from  Arbuckle  T.  Black' 
bum,  113  Fed.  616,  SI  a  a  A.  122,  18  O. 
F.  D.  44]. 

Roasted  coffee  which  is  coated  or  glased 
with  a  mixture  of  sugar  and  ^gs,  put  up 
in  packages  distinctly  labeled  witii  the  name 
and  per  cent  of  each  ingredient  therein,  and 
the  same  is  not  injurious  to  health,  is  within 
the  proviso  contained  In  G.  C,  {6778,  and 
a  sale  of  the  same  is  not  unlawful:  White 
V.  State,  12  O.  D.  (N.P.)  060. 

Where,  in  the  numofaeture  of  vinegar,  low 
wine,  formed  from  fermented  grain,  is,  pre- 
viously to  its  aeetifteation,  paned  tlutnigh 
roasted  malt,  not  for  the  purpose  of  adding 
any  substantial  ingredient  to  the  vinegar, 
but  fat  the  purpose  of  giving  It  color  as  well 
aa  aroma  and  fiavor,  and  without  this  treat- 
ment it  would  be  colorless,  the  vinegar  ao 
produced  contains  artiflciid  coloring  matter 
within  the  meaning  of  G.  C,  tl  6786,  e(  eeq., 
and  its  possession  for  the  purpose  of  sale  is 
an  offense:  Welter  v.  State,  53  O.  S.  77,  TV 
Longsdorfs  Notes.  Oil;  Williamg  v.  MoNeal, 

7  O.  C.  C.  280,  4  O.  C.  D.  690. 

O.  Ijquobs  akd  Dbdos. 

Whiskey  is  recognized  as  a  drug  in  the 
United  States  Pharmacopoeia,  and  a  sale  of 
adulterated  whiskey  is  an  offense  under  G.  O., 
i  12758,  though  it  be  sold  as  a  beverage  or 
commercial  commodity,  and  by  one  who  ia 
neither  a  dn^iat  nor  pharmaeistt  State  T.  - 
Eutchittson,  66  O.  8.  82,  IV  Longadorfs 
Notes,  683. 

If  beer  contains  salicylic  acid  and  the  pres- 
ence of  such  acid  is  shown  to  be  potsonona 
or  injurious  to  health  if  used  continuously 
or  indiscriminately,  the  sale  of  aueh  beer 
without  a  label  notifying  the  purehaaer  of 
the  presence  of  such  acid  is  unlawful:  State 
V.  Hutchinaony  65  O.  8.  S73,  IV  Longsdorfs 
Notes,  673  [foUowea  and  approved  Want  T. 
State,  58  O.  8.  704]. 

Benzoic  acid  added  to  blackberry  wine 
aa  an  antiseptic  takes  it  out  of  the  excep- 
tion of  winea  made  from  fruits  and  labeled 
as  such,  and  the  statute  applies;  the  state 
need  not  ahov  that  this  acid  was  iojurions 
to  health:  State  v.  Saynea,  7  O.  N.  P.  624, 

8  O.  D.  (N.P.)  078,  36  BulL  94  (editorial). 
An  analogous  statute  (R.  8.,  S6967,  re- 
pealed, 95  V.  282),  prohibited  the  aale  of 
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poison  to  any  person,  without  labeling  it 
as  reqaired  by  ttie  statute.  The  phrase  "ex- 
cept upon  the  prescription  of  a  physician" 
applied  to  the  sale  of  poisons  to  minors  and 
did  not  appty  to  the  sale  of  poison  to  other 
persons:  Marvm  t.  State,  S  O.  N.  P.  209,  7 
O.  D.  (N.P.)  204. 

In  the  absence  of  a  specific  statutory  ref- 
erence to  a  designated  edition  of  the  Pharma- 
copoei»»  a  statute  whicli  adopts  the  Pharma- 
copoeia as  a  standard  refers  to  that  edition 
which  Is  in  use  wlien  the  statute  is  enacted ; 
and  a  satMMqnmt  edition  which  adopts  a 
higher  ataadaH  is  not  to  be  applied  as  a 
■famdard,  in  the  abacnce  of  a  showing  that 
raeh  edition  cst^Usbed  tiie  same  stsmdard 
as  the  earlier  edition  with  refdrenee  to  the 
drag  in  question;  Btat«  r.  Emtry,  55  O.  S. 
M4,  TV  Longsdorfs  Notes,  664;  Bmery  v. 
Bta*9,  8  0.  N.  P.  204, 6  O.  D.  (N.P.)  121. 


y.  DEFENSES. 

A.  leNOBuroi. 

Ignorance  of  the  adulterated  character  of 
the  article  sold  is  not  a  defense:  State  v. 
Eellif,  54  O.  8.  166,  IV  LongBdorf's  Notes, 
628  [reversing  Kelly  T.  State,  1  O.  N.  P. 
2S8,  2  0.  D.  (N.P.)  239]  ;  Patterson  Y.  State, 
1  Dayton  Term  Rep.  (Iddings)  129.  Contra, 
Boat  T.  StaK  1  O.  N.  P.  248,  2  0.  D.  (N. 
P.)  177. 

In  prosecutions  under  the  pure  food  laws 
guilty  knowledge  is  not  an  essential  element 
of  the  crime:  Strong  T.  State,  2  0.  N.  P.  93, 
3  O.  D.  (NJ*.)  284;  Bieman  v.  State,  9  O. 
a  0.  714,  6  0.  C.  D.  712,-3  0.  D.  (N.P.) 
676  [affirmed,  Bi»»man  v.  State,  54  O.  S.  242, 
IV  Longsdorfs  Notes,  .633]. 

Gnilly  knowledge  is  not  an  essential  ele- 
ment of  the  crime  of  selling  adulterated  wine 
under  G.  C,  {  12767:  Altachul  t.  State,  8 
0.  0.  G.  214,  4  O.  C.  D.  402  [apptoved  in 
State  T.  Fromer,  7  O.  N.  P.  172,  6  O.  D. 
(N.P.)  874]. 

A  druggist  is  required  at  his  peril  to  know 
that  the  drug  offered  for  sale  was  within 
the  rule  laid  down  in  the  Pharmacopoeia  as 
prorided  in  O.  C,  S  S777,  clause  1 :  Emery 
V,  BtaU,  9  0.  N.  P.  204,  6  O.  D.  (N.P.)  121 
[affirmed.  State  t.  Bmwy,  56  O.  S.  S64,  IV 
lAngsdorfa  Notes,  664]. 

The  d^teidant  can  not  show  want  of  knowl- 
edge in  defense.  Accordingly  an  i^ent  who 
proenres  oiden  which  his  principal  Alls  by 
siding  direct  to  the  buyer  can  not  show 
fhat  he  did  not  know  the  principal  kept  or 
would  send  m  adulterated  oommodi^:  Jfyer 
T.  State.  10  O.  C.  C.  226,  6  O.  C.  D.  477  [af- 
ilrming  Meyer  T.  State,  1  0.  N.  P.  241,  2  0. 
D.  (N.P.)  233,  and  a^med,  Meyer  t.  State, 
64  0.  &  242,  IV  Lmgedorfa  Notes,  633]. 


It  Is  no  defense  to  a  prosecution  for  selling 
skimmed  milk  with  intent  to  defraud,  that 
the  purchaser,  and  manufacturer  of  cheese 
bad  failed  to  post  a  copy  of  the  statute  in 
the  receiving  room  of  his  factory,  as  required 
by  law:  Baihbridge  v.  State,  30  O.  S.  264,  III 
Longsdorfs  Notes,  628. 

Where,  in  violation  of  G.  C,  $  I273I,  oleo- 
margarine is  sold  for  butter,  by  a  clerk  in 
the  store  of  the  defendant  in  the  ordinary 
course  of  business  it  is  no  defense  that  he 
had  instructed  such  clerk  not  to  sell  oleo- 
margarine, except  under  its  true  name, 
marked  and  labeled  as  required:  WilUame  T. 
State,  4  0.  C.  C.  (N.8.)  193,  15  O.  C.  D.  673 
[affirmed,  without  opinion,  Williams  v.  State, 
69  0.  8.  670]. 

The  defendant  in  a  prosecution  tor  refusal 
to  sell  a  sample  for  analysis  has  the  right 
to  show  that  he  did  not  expose  or  offer  the 
articles  for  sale:  Margoliua  r.  Btatet  1  0.  N. 
P.  264,4  0.D.  (N.P.)  864. 

The  fact  that  the  article  sold  was  manu- 
factured under  letters  patent  issued  by  the 
United  States,  constitutes  no  ddense  to  an 
information  or  indictment  for  violating  the 
provisions  of  a  former  statute  similar  to 
O.  C,  112731;  the  legislature  has  power  to 
regulate,  or  forbid,  the  sale  of  patented  ar- 
ticles to  the  same  extent  as  articles  not 
patented,  if  no  discrimination  is  made:  PaU 
mer  t.  State,  39  0.  S.  236,  III  Longsdorfs 
Notes,  1022. 

Where  a  master  is  under  contract  to  de- 
livcor  to  the  proprietor  of  a  cheese  and  but- 
ter factory,  pure  milk,  and  has  knowledge 
that  the  milk  so  delivered  Is  to  be  mixed  with 
the  milk  of  other  patrons,  and  mtrusts  the 
delivery  to  a  stfvant  who,  in  the  coarse  of 
such  employment,  delivers  adulterated  milk, 
the  master  is  liable  for  damages  necessarily 
and  directly  resulting  by  reasim  of  such  de- 
livery, and  it  is  not  a  defense  to  show  that 
the  servant  witliout  authority  and  purposely, 
and  to  gratify  his  malice  towards  hla  em- 
ployer and  with  intent  to  injure  him,  adul- 
terated the  milk  so  delivered  by  mixing  with 
it  water,  and  that  the  master  had  no  knowl- 
edge of  such  adulteration.  In  such  case  the 
rule  of  damages  is  compensation  for  the  In- 
jury! Stranahan  Co.  v.  Ooit,  55  O.  8.  398,  IV 
Longsdorfs  Notes,  065. 


VI.  JURISDICTION. 

The  ittbndnetion  of  coloring  matter  into 
oleomargarine  Is  the  adulteration  of  an  ar- 
ticle of  food  punishable  by  law,  and  a  justice 
of  the  peace  has  jurisdiction  of  such  offense 
by  a.  C.  1 13423  •.  State  T.  Ruedv,  67  O.  8. 
224,  IV  Longsdorfs  Notes,  713. 
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In  cases  of  violation  of  the  laws  to  prevent 
the  adulteration  of  food  and  drink,  the 
adulteration  and  deception  in  sale  of  dairy 
producta,  drugs  and  medicines,  and  any  viola- 
tion of  the  law  for  prevention  of  cruelty  to 
animals,  or  under  G.  C,  §§  12068,  12428  and 
12970,  as  enacted  in  G.  C,  S  13423,  the  juris- 
diction of  a  police  judge  or  mayor  of  any 
city  or  village  is  confined  to  offenses  com- 
mitted within  his  city  or  village:  State  v. 
Peters,  67  O.  S.  494,  IV  Ixjngsdorf's  Notes, 
934  [affirming  State  v.  Pttera,  8  O.  N.  T.  595, 
11  0.  D.  (N.P.)  565]. 

The  Soldiers'  Home  at  Dayton  being  a 
federal  institution,  the  police  power  of  the 
state  can  not  regulate  any  article  of  food  ap- 
proved by  the  officers  of  the  home,  and  hence 
a  prosecution  against  an  officer  for  violation 
of  the  statute  in  relation  to  the  use  of  oleo- 
margarine will  not  lie:  State  v.  Thomas,  173 
U.  S.  276. 

The  local  agent  of  a  nonresident  principal 
who  sells  an  article  in  violation  of  G.  C, 
88  5795  and  5796,  may  be  prosecuted  and 
tried  in  the  county  where  he  sells  the  adul- 
terated article  or  offers  the  same  for  sale: 
Meyer  v.  State,  54  O.  S.  242,  IV  Longsdorf's 
Notes,  633  [affirming  Myer  T.  State,  10  O. 
C.  C.  226,  6  0.  C.  D.  477.  which  affirmed, 
Meyer  v.  State,  1  O.  K.  P.  241,  2  0.  D.  (N. 
P.)  233]. 

A  principal  in  one  counfy  who  sells  adul- 
traated  food  by  traveling  salesman  in  other 
counties  may  be  prosecuted  in  any  county 
where  the  sale  was  made:  Biasman  v.  State, 
9  O.  C.  C,  714,  6  O.  C.  D.  712,  8  O.  D.  (N. 
P.)  576  [affirmed,  Binman  Y.  State,  64  O.  S. 
242,  IV  Longsdorf's  Notes,  633]. 

G.  C,  8  13423,  giving  justice's  jurisdiction 
under  the  laws  to  prevent  adulteration  and 
deception  in  the  sales  of  drugs,  etc.,  does  not 
give  them  jurisdiction  of  violations  of  R.  S., 
8  6957  (repealed,  95  v.  282;  for  analogous 
statutes,  see  G.  C,  8S  12665,  et  aeq.),  which 
regulates  the  sales  of  poisons:  Martnn  v. 
State,  5  O.  N.  P.  209,  7  O.  D.  (N.P.)  204. 

In  a  prosecution  under  R.  S.,  §  4405  ( re- 
pealed, 99  V.  511;  for  present  form  of  statute, 
Bee  6.  C,  88  12705,  et  seq.),  for  the  unlawful 
sale  of  drugs,  poisons,  etc.,  unless  the  accused 
waive  a  jury  in  writing,  the  magistrate  has 
no  authority  to  punish,  and  can  only  bind 
the  prisoner  over  to  the  proper  court:  Sickles 
V.  State,  7  O.  N.  P.  (N.S.)  338.  19  O.  D. 
(N.P.)  117. 


Vn.    AFFIDAVIT  AND  INDICTMENT. 

For  the  form  of  an  affidavit,  see  Peters  v. 
State,  8  O.  N.  P.  595,  11  O.  D.  (N.P.)  555 
[affirmed.  State  v.  Peters,  67  O.  S.  494,  IV 
Longsdorf's  Notes,  B34]. 


Where  it  is  necessary  to  allege  an  intent 
to  defraud  G.  C.,  8  13590,  dispenses  with  the 
necessity  of  alleging  an  intent  to  defraud  any 
particular  person :  Bainbridge  v.  State,  30 
O.  S.  264,  III  Longsdorf's  Notes,  528. 

An  affidavit  charging  a  violation  of  G.  C, 
8  12757,  need  not  aver  that  an  adulterated 
article  of  food  is  to  be  used  as  human  food: 
State  V.  Kelly,  54  O.  S.  166,  IV  Longadorfs 
Notes,  628. 

The  sale  of  milk  containing  10.61  per  cent, 
of  solids,  and  no  more,  is  punishable  under 
G.  C.  8  12717,  and  the  affidavit  need  not  al- 
lege that  milk  is  an  article  of  human  food: 
State  V.  Smith,  69  O.  S.  196,  IV  Longsdorf's 
Notes,  956. 

In  a  prosecution  under  the  pure  food  laws 
it  is  not  incumbent  on  the  state  to  aver  or 
prove  in  the  first  instance  that  the  article 
was  sold  to  be  used  as  food,  but  this  ques- 
tion is  a  matter  of  defense:  Peters  v.  State, 
8  0.  N.  P.  595, 11  0.  D.  (N.P.)  655  [affirmed, 
State  V.  Peters,  67  O.  S.  494,  IV  Longsdorfs 
Notes,  934]. 

An  affidavit  charging  the  defendant  with 
keeping  for  sale  an  article  made  "by  com- 
pounding with  and  adding  to  milk,  cream  or 
butter,  animal  fats  or  animal  or  v^etable 
oils"  is  insufficient,  since  it  allies  differoit 
offenses:  Ryan  v.  State,  5  O.  G.  C.  486,  3  O. 
C.  D.  238. 

Unless  an  affidavit  under  G.  C,  112717, 
providing  against  tiie  adultCTation  of  BiUk 
charges  the  particular  sale  to  be  a  second 
or  subsequent  offense,  imprisonmoit  can  not 
be  imposed  as  a  part  of  the  punishment,  and 
a  justice  of  the  peace  with  whom  the  affidavit 
is  filed,  has  juiisdiotion  to  try  the  accused 
without 'the  intervention  of  a  jury:  State  T. 
Smith,  69  0.  S.  196,  IV  Longsdorf's  Notes, 
956  [approved  and  followed,  Intoood  T.  The 
State,  42  O.  S.  186,  IV  Longsdorf's  Notes, 
103]. 

An  affidavit  for  refusal  to  sell  a  sample 
of  food  for  analysis  which  does  not  name  the 
buyer  nor  the  article  of  food  nor  designate 
the  statute  except  by  date,  is  fatally  de- 
fective: Margolius  T.  State,  1  O.  N.  P.  264, 
4  O.  D.  (N.P.)  354. 

An  affidavit  charging  the  accused  with 
selling  "oleomargarine  which  contained  color- 
ing matter,  to-wit,  butter  yellow,"  sufficiently 
charges  a  violation  of  G.  C,  8  12733 :  State 
V.  Arata,  69  O.  S.  211,  IV  Longsdorfs  Notw, 
957. 

An  affidavit  based  upon  paragraph  seven 
of  G.  C,  8  5778,  is  fatally  defective  if  it 
does  not  allege  that  the  article  sold  con- 
tained, (1)  an  added  substance  or  ingredient 
which  was  poisonous,  or  (2)  any  added  sub- 
stance or  ingredient  injurious  to  health: 
Strong  v.  State,  2  O.  N.  P.  93,  S  O.  D.  (N. 
P.)  284. 
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An  affidaTit  charging  an  "unlawful  sale  of 
a  curtain  quantity  of  wine  in  a  package  con- 
taining about  26  gallona,  as  and  for  black- 
berry wine,  a  certain  compound  and  mixture 
consiBting  of  wine,  sugar,  water,  alcohol, 
salicylic  acid  and  aniline  red,"  is  sufficient: 
Myer  v.  State,  10  O.  C.  C.  226,  6  O.  C.  D. 
477  [affirmed,  Meyer  v.  State^  64  O.  S.  242, 
IV  Longsdorf'a  Notes,  633]. 

An  indictment  charging  the  sale  of  adul- 
terated wine  must  allege  that  the  wine  was 
sold  as  a  beverage:  Tester  T.  State,  1  0.  N. 
P.  240,  2  O.  D.  (N.P.)  170. 

An  affidavit  in  the  words  of  the  statute  is 
sufficient  if  the  statute  sets  out  the  offense. 
Accordingly  an  affidavit  charging  sale  of  a 
drug  below  the  standard  laid  down  in  the 
U.  S.  Phumacopoeia,  sufficiently  defines  the 
offense  witiiout  stating  what  that  standard 
is:  Emery  v.  State,  3  O.  N.  P.  204,  5  O.  D. 
(lf.P.)  121  [affirmed,  State  T.  Emery,  65 
O.  8.  364,  IV  Longsdorfs  Notes,  664]. 

An  affidavit  which  charges  the  accused  with 
having  for  sale  a  drag  "which  differed  from 
the  standard  of  strength  laid  down  in  said 
United  States  Pharmacopoeia"  and  which 
does  not  show  in  what  respect  the  said  drug 
differed  from  said  standard,  is  indefinite  and 
insufficient:  OroeiUand  y.  State,  4  O.  N.  P. 
122,  6  O.  D.  (N.P.)  313  [affirmed,  without 
opinion,  State  T.  Oroenland;  89  Bull.  2]. 

A  negative  averment  covering  the  proviso 
in  a  section  analogous  to  G.  C,  fi  5785,  is  not 
necessary  in  the  affidavit:  State  v.  Butchin- 
eon,  55  0.  S.  573,  IV  Longsdorfs  Notes,  673. 

The  affidavit  need  not  negative  the  proviso, 
excluding  mixtures  labeled  as  such,  in  a 
section  analogous  to  G.  C,  S  5785 :  Haas  v. 
State,  1  0.  N.  P.  248,  2  O.  D.  (N.P.)  177. 

VIII.  EVIDENCE. 

Fraud  is  not  presumed  from  the  fact  that 
a  temporary  injunction  against  inspection  is 
obtained :  Chemical  Co,  v.  Calvert,  8  0.  N.  P. 
(N.S.)  361,  19  0.  D.  (N.P.)  671  [affirmed, 
without  opinion,  State,  ea  rel.,  t.  Chemical 
Co.,  80  O.  8.  764]. 

Subsequent  similar  acta  are  competent  to 
show  intention,  though  not  to  show  the  act 
itself,  as  where  the  defense  to  an  action 
for  the  price  of  milk  was  that  it  was  diluted, 
the  defendant  may  prove  dilution  of  other 
milk  about  to  be  delivered  under  the  same 
contract:  Phelps  y.  Smith,  22  O.  S.  189,  III 
Longsdorfs  Notes,  68. 

On  the  trial  of  an  indictment  for  know- 
ingly delivering  skimmed  milk  with  intent  to 
defraud,  evidence  of  similar  deliveries  about 
the  same  time,  is  admissible  to  show  guilty 
knowledge:  Bainbridge  v.  State,  30  O.  S.  264, 
III  Longsdorfs  Notes,  628. 


On  the  trial  of  one  charged  with  selling 
oleomargarine  containing  coloring  matter,  it 
is  not  error  to  permit  a  chemist  experienced 
in  the  analysis  of  food  products  to  testify 
that  the  article  sold  resembles,  is  a  substi- 
tute for,  or  imitation  of  butter:  State  v. 
Ehinger,  67  O.  S.  61,  IV  Longsdorfs  Notes. 
924. 

It  is  discretionary  with  the  court  before 
which  a  criminal  prosecution  is  pending  un- 
der the  pure  food  laws,  to  require  the  state 
to  permit  the  defendant  to  have  an  analysis 
made  of  a  portion  of  the  allied  adulterated 
article;  but  the  court  has  a  sound  judicial 
discretion  with  reference  to  orderli^  such 
ana^is.  The  defendant  must  show  that 
such  inspection  or  analysis  is  material;  that 
it  will  not  impair  the  evidential  value  of  the 
thing  to  be  analyzed;  and  he  must  offer  to 
have  the  inspectioD  or  analysis  in  tiie  pres- 
ence of  the  represmtative  of  the  state,  under 
supervision  of  the  court,  and  in  the  pres- 
ence of  the  expert  witness  of  the  state.  If 
it  appears  that  such  opportunity  for  inspec- 
tion and  analysis  is  sought  for  mere  curiosity 
or  delay,  it  should  be  dmied.  The  defend- 
ant can  not  dictate  what  chemist  shall  make 
such  analysis  t  but  such  expert  ia  to  be  se- 
lected by  the  court:  Breckinridge  v.  State,  3 
O.  N.  P.  313,  4  O.  D.  (N.P.)  389. 

A  statement  to  the  officer  by  the  driver 
of  a  milk  wagon,  from  which  the  milk  sample 
was  taken,  that  it  was  A's  (defendant's) 
wagon,  is  incompetent:  Corde$  T.  State,  4 
0.  N.  P.  14,  6  O.  D.  (N.P.)  S. 

The  filing  of  an  affidavit  in  the  courts  ot 
Pennqrlvania  charging  that  the  goods  did  not 
oome  up  to  the  requirements  of  the  law  of 
that  state,  does  not  prove  that  the  goods  did 
not  comply  with  the  law,  and  the  fact  that 
the  plaintiff  pleaded  guilty  to  the  charge 
does  not  prove  the  fact  of  the  adulteration: 
Mihalovitoh-Pletcher  Co.  T.  Bartlett,  12  O. 
C.  C.  (N.S.)  160,  21  O.  C.  D.  668. 

It  is  error  to  refuse  evidence  that  defend- 
ant did  not  expose  for  sale  any  of  Uie  ar- 
ticles :  Margolius  v.  State,  I  O.  N.  P.  264,  4 
O.  D.  (N.P.}  354. 

Exclusion  of  the  defendant's  offer  to  tes- 
tify that  he  had  no  knowledge  of  the  adul- 
teration is  not  prejudicial  error  when  his 
testimony  and  the  circumstances  and  prices . 
show  beyond  a  reasonable  doubt  that  he  did 
have  knowledge:  Meyer  v.  State,  1  0.  N.  P. 
241,  2  O.  D.  (N.P.)  233  [affirmed,  Myer  V. 
State,  10  O.  C.  C.  226,  6  O.  C.  D.  477,  3  O.  D. 
(N.P.)  198,  and  affirmed,  Meyer  v.  State,  54 
O.  S.  242,  IV  Longsdorfs  Notes.  633]. 

Proof  that  the  drug  was  sold  from  defend- 
ant's drug  store  is  not  proof  that  it  was 
sold  by  d^endant  or  any  authorized  agent: 
arwnland  Y.  State,  4  O.  N.  P.  122,  6  O.  D. 
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(N.?.)  313  [affirmed,  without  opinion.  Btate 
V.  Greenland,  57  0.  S.  663,  89  Bull.  2]. 

A  charge  that  defendant  sold'  skimmed 
milk  (O.  C,  S  12719),  not  charging  that  it 
was  sold  by  agent,  is  not  sustained  by  proof 
of  sale  by  agent,  for  he  U  not  advised  of 
what  he  is  to  meet:  Hetder  t.  State,  4  O.  D. 
(N.P.)  227. 

Where  the  affidavit  charges  the  defendant 
with  unlawfully  selling  oleomargarine  and  the 
enidenee  shows  that  the  sale  waa  made  by  a 
clerk  authorized  to  sell,  this  is  not  a  vari- 
ance: WUHama  v.  State,  4  O.  C.  O.  (N.S.) 
193.  16  O.  C.  D.  073  [aiBrmed.  without  opin- 
ion, WiOiama  T.  State,  69  O.  S.  670]. 

IX.  INJUNCTION. 

The  federal  courts  have  no  authority  to 
restrain  the  enforcement  of  the  pure  food 
laws  by  the  dairy  and  food  commissioner 
of  Ohio:  Arhwlile  T.  Blaokhum,  113  Fed. 
616,  61  C.  C.  A.  122,  13  0.  F.  D.  44. 

A  threatened  prosecution  of  milk  dealers 
to  whom  distillery  waste  is  sold  will  not  be 
enjoined:  Dietilling  Oo.  t.  Brown,  8  0.  N.  P. 
(N.8.)  106,  19  0.  D.  (N.P.)  661. 

If  a  manufacturer  refuses  to  furnish  sam- 
ples for  analysis,  an  injunction  will  not  lie 
at  the  suit  of  the  dairy  and  food  eonunis- 
uoner  to  eompel  him  to  furnish  such  sam- 
ples; but  tiie  remec^  is  criminal  prosecution 
for  failure  to  compfy  with  the  terms  of 
moh  statute  (see  G.  0.,  i  12767)  i  State,  eat 
rel.,  T.  Dairy  Co.,  62  0.  S.  123,  IV  Longs- 
dwf B  Notes,  826. 

FORBEARANCE. 

For  forbearance  as  oonsideration,  see  CoK- 

THACT8. 


FORBIDDEN  BUSINESS. 

There  is  nothing  In  the  constitution,  com- 
mon lav,  or  decisions  of  the  oonrte  that 
would  inhibit  or  prevent  the  taxing  of  a 
forbidden  business,  and  the  taxing  of  it 
does  not  grant  it  any  privil^es  or  ri(^tt, 
gives  it  no  standing,  nor  clothes  it  witii  any 
power,  hut  merely  taxes  it  as  it  finds  it, 
but  merely  tends  to  the  same  end  as  the 
prohibitory  law,  to- wit:  the  lessening  of  the 
evils  resulting  from  its  being  eunried  mt 
Reider  t.  Davie,  10  O.  N.  P.  (NJ9.)  177.  SO 
O.  D.  (NJ.)  407. 


FORCE. 

See  Assault  and   BA-msr;  Assatot 

WiTK  IlTTERT,  BrO. 

FORCE  OF  EVIDENCE. 

Bee  Etidktok. 

FORCED  SALE. 

See  EzBOUTXON,  Wbit  ot;  Jiuhozal  Salib; 

MOBTQAOK. 

FORCIBLE  BREAKING. 

See  BmeLABT. 

FORCIBLE  DEFILEMENT. 

SeelUn. 


FORCIBLE  ENTRY  AND  DETAINER. 

ITote— /iwItHin  wAew  action  unll  Ue,  notice,  oompUint,  juriediotion,  trial,  emeoit' 
tUm,  rwiew,  tffeet  of  fudgmmt  and  liabiUtj/  for  maUoiotte  ooMon.  Baeludee  treepau,  re- 
covery hy  mortg^/or,  and  apeoifio  performoMee. 

Cioac  Kef erenees. 

For  ejectment,  see  Ejeotuent. 

For  rights  arising  under  leases,  see  Landlobd  ARD  Txhant. 
For  validity  and  effect  of  deeds,  see  DlEDB. 

For  rights  arising  under  contract  for  tiie  sale  of  realty,  see  Vehdob  and  PcBOBAflm. 

For  rescission  in  equity,  see  KEaoissiON. 
For  the  subject  of  trespass,  see  Tbespasb. 

For  the  recovery  of  mortgaged  property  by  a  mortgagor,  see  Mobtoaobs. 
For  speeiflo  performance,  see  Bncmc  PstnutuAnoK 
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AHALYTICAL  OUTLXHS. 
L   Definition  and  Nature,  7907. 

IL   Who  may  Bring,  7907. 

A.  Purchaser  at  judicial  sale,  7907. 

B.  Purchaser  of  tax  title,  7908. 

m.   In  What  Oases  Action  Will  Lie.  7908. 

A.  Effect  of  statutory  provisions,  7908. 

B.  Defective  lease,  7908. 

C.  Holding  over,  7909. 

D.  Occupation  without  color  of  title,  7909. 

E.  Default  in  payment  of  reni,  7910. 

F.  Forfeiture  of  lease,  7910, 

IV.  Notice,  7910. 

V.  Complaint,  7912. 

VL  Jnriidiotion,  7913. 

m  Trial.  7914. 

VUL  Exeontion,  7916. 

CE.  Beview,  7917. 

X  Eff«ot  of  Judgment,  7919. 

XL  Uabmiy  for  MaUciouB  Action.  7920. 


L   DEFCNinON  AND  NATURS. 

Forcible  entry  and  detainer  may  be  com- 
mitted by  those  who  make  unlawful  and 
forcible  entry  into  lands  and  tenements  and 
detain  them  or  those  vho  have  a  lawful  and 
peaceable  entry  into  lands  and  tenements 
and  unlawfully  and  by  force  hold  them. 
(G.  0.,  i  10447.) 

An  action  for  the  forcible  entry  and  deten- 
tion, or  the  forcible  or  unlawful  detention 
only,  of  property,  is  a  summary  remedy  pro- 
vided by  statute  in  certain  cases,  intended 
to  affect  only  the  question  of  poasession: 
Bmith  V.  Findlay,  12  Dec.  Rep.  334,  2  H.  69. 

Pendency  of  a  forcible  entry  and  detainer 
suit  is  no  defense  to  an  ejectment,  for  the 
causes  of  action  axe  not  identical;  Smith  v. 
Findtay,  12  Dec.  Rep.  334,  2  H.  69.  See  also 
AUTEHBNT  AND  RBVIVOB  Or  ACTIONS. 

XL   WHO  MAY  BRING. 

A.    PmOEABB  AT  JVUOIU.  BAIB. 

A  purchaser  at  a  tale  In  partition  is 
not  entitled,  under  G.  C,  S  10449,  to  pos- 
seiilm  untU  the  sale  has  been  confirmed: 
Sehwarts  r.  WUUamaOn,  8  O.  C.  C.  (N.S.) 
S82,  19  O.  C.  D.  78. 

A  buyer  at  sheriff's  sale,  under  a  decree, 
can  get  possesBion  by  forcible  entry  pro- 
ceedings, and  need  not  wait  until  the  sheriff's 
deed  is  made,  if  the  sale  has  been  confirmed, 
for  the  deed  relates  back;  hence,  that  the 
deed  had  no  seal  is  immaterial:  Barto  v. 
Abhe,  16  0.  408, 1  Longsdorfs  Notes,  771. 


B.  PuicHABBB  (V  Tax  Titia 

Purchaser  under  a  tax  sale  can  not  recover 
possession  by  proceeding  under  the  statute 
for  forcible  entry  and  detainer  against  one 
having  a  deed  in  fee  for  the  land:  Kelljf  Y. 
Hunter,  12  O.  Sltt,  I  LongsdorTs  Notea,  60S. 

m.   IN  WHAT  CASES  ACTION 
WILL  LIE. 

A.  EiTEOT  Of  Statutobt  Pbovisionb. 

The  extension  of  this  remedy  in  1823  and 
1824  to  certain  cases  of  peaceable  entry — as 
tenants  holding  over — did  not  repeal  its  prior 
application  to  all  entries  by  force:  Yager  v. 
Wilher,  8  O.  398,  I  Longsdorfs  Notes,  446. 

To  sustain  the  proceeding  under  G.  C, 
S  10447,  where  the  entry  was  peaceable,  the 
detention  must  be  proved  to  be  by  force  and 
not  merely  by  a  refusal  to  go  out:  BridnoeU 
v.  Banoraft,  2  Dec.  Rep.  697,  4  W.  L.  M. 
817. 

B.  DBraanvB  Lease 

Where  a  tenant  has  beoi  la  possMSion  for 
a  ooniiderable  period  nnder  an  impo'feotly 
executed  lease*  Uie  writing  will  be  treated  as 
a  otHitnet  for  a  lease,  and  as  against  a  pur- 
chaser of  the  property  having  knowledge  of 
the  faot,  who  is  seeking  to  oust  the  tenant, 
a  decree  will  be  granted  directing  that  a 
valid  lease  be  executed.  An  action  in  forci- 
ble entry  and  detainer  in  such  a  case,  in 
which  a  judgment  of  ouster  has  been  taken 
by  the  purchaser,  is  not  a  bar  to  injunction 
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proceedings  brought  by  the  tenant  to  pre- 
▼rat  interferenee  with  his  poeseeiion.  The 
fnct  that  the  lease  in  its  imperfect  form  wu 
made  to  R,  who  anbsequently  with  the  Imowl- 
edge  of  the  lessor  broaght  in  another  as  a 
partner  with  him  in  the  business,  would  not 
operate  under  the  sUtute  to  Invalidate  the 
agreement  for  occupancy:   Rait»  T.  Dow, 

10  O.  C.  C.  (N.S.)  249,  20  0.  C.  D.  284. 
A  lease  given  by  a  person  of  unsound  mind 

may '  be  avoided  by  forcible  entry  and  de- 
tainer, without  resorting  to  a  suit  in  equity 
for  rescission:  Ewpresg  Co.  v  Zimmerman, 

11  O.  N.  P.  (N.S.)  609,  22  O.  D.  (N.P.)  203. 
Where  a  lease  is  too  Indefinite  and  un- 

eertiUn  as  to  the  commencement  and  dura- 
tion of  the  term  to  oonatitute  a  valid  and 
binding  contract  of  rent  for  a  term  of  years, 
a  suit  for  unlawful  detention  may  be  main- 
tained: Pope  T.  MWor,  4  O.  C.  C.  (N.S.t 
664,  14  O.  a  D.  640. 

C.    HOIDnfG  OVZB. 

The  remedy  extends  to  all  cases  of  entry 
or  maintenance  of  poasesBion  by  actual  force, 
and  is  not  limited  to  the  cases  enumerated  in 
1 19,  of  the  statute:  Tagw  v.  WUber,  8  O. 
398,  I  Longsdorf  a  Notes,  446. 

A  Icnor  of  a  room  in  his  building,  who,  by 
arrangement  with  the  lessee,  is  to  allow  a 
present  tenant  to  remain  for  a  year,  suspend- 
ing the  lessees*  possession  until  then,  has 
sufficient  possesdon  to  prosecute  forcible  en- 
try, after  the  year,  against  the  tenant,  in 
order  to  be  able  to  give  poBsession  to  the 
lessee,  and  the  tenant  is  estopped  to  deny 
the  landlord's  possessory  title,  although  the 
lessee  could  have  assumed  the  burden  of  the 
action:  Cahn  v.  BwOdiitg  Co.,  8  Doc.  Rep. 
666.  9  Ban.  112. 

D.  OocDPATOW  WrraooT  Golob  or  Titlb. 

Where  a  testator  died  seized  of  an  estate 
in  fee,  and  before  his  devisee  entered,  B,  who 
bad  no  right,  made  an  entry  and  got  pos- 
session of  the  lands  devised,  and  oontinu^ 
to  hold  the  same  without  right,  this  consti- 
tuted him  "mi  occupier  without  color  of 
title"  within  the  meaning  of  G.  0.,  1 10449, 
and  the  devisee  can  mainUin  forcible  de- 
Uiner  against  him  to  obtain  possession: 
BrovM  V.  Burdiele,  26  O.  S.  260,  in  Longs- 
dorf s  Notes,  228. 

A  buyer  of  a  lot  from  the  United  States, 
and  of  a  log  house  situated  wholly  in  the 
street,  and  to  he  removed  when  required, 
may  mdntein  forcible  entry  for  the  house 
•gainst  an  occupant.  The  latter  can  not 
question  the  buyer's  title.  The  bouse  is  not 
personalty,  and  plaintiff  owns  the  fee  of  the 


street:  Mott  T.  £ariefc.  1  Dee.  Rqt.  211.  4 
W.  U  J.  128. 

K.  DvAVur  nr  PATHSirr  or  RBrr. 

A  tenant  from  month  to  month  in  default 
for  payment  of  rent  who  tenders  a  part 
thereof  after  demand  made  for  the  wbol^ 
and  requests  an  extension  of  time  within 
which  to  pay  the  balance,  which  tender  is 
declined  and  request  refused,  may  be  evicted 
from  the  premises  in  an  action  of  forcible 
entiy  and  detainer:  BatterthaU  t.  Jaekton, 
14  O.  D.  (N.P.)  C82. 

F.  FoBnrrDBB  ot  Lbue. 

Where  a  tenuit  forfeits  his  rights  to  the 
demised  premises,  under  0.  C,  $  6207  or 
G.  C,  §  6209,  by  using  the  premises  for  the 
unlawful  sale  of  intoxicating  liquors,  and 
refuses  to  surrender  the  premises  to  the 
lessor,  the  latter  may  recover  possession  in 
an  action  of  forcible  detention:  Justice  v. 
Loip0,  26  0.  8.  372,  III  Longadorfs  Notes, 
311. 

And  in  such  action  it  is  no  defense  to 
■how  that  the  parties  were  in  pari  detieto 
in  the  unlawful  use  of  the  premises:  Juttioe 
V.  Ziotoe,  26  0.  S.  872.  Ill  Longsdorf^  Notes, 
311. 

Nor  is  it  necessary  that  a  forfeiture  should 
have  been  declared  first  by  a  court  of  su- 
perior jurisdiction:  McGarvey  v.  Pucketif  27 
O.  S.  669,  m  Longsdorf's  Notes,  381. 

The  defendant  can  not  prevent  such  avoid- 
ance by  'shoving  a  payment  of  rent  in  ad- 
vance for  the  entire  term:  McGarvey  T. 
Pucheit,  27  0.  8.  669,  III  Longsdorf's  Notes, 
381. 

Where  a  lessor  had  resumed  possession  be- 
fore a  lease  had  expired,  claiming  its  for- 
feiture for  nonpaymrat  of  rent,  the  lessee 
can  bring  forcible  'entry  and  detiUner  to  re- 
cover the  premises.  The  unexpired  lease 
shows  a  right  to  recover,  and  the  lessor  must 
show  due  forfeiture  by  demand,  etc.,  just  be- 
fore sunset:  Smith  v.  WlUtheOc,  13  O.  8.  471. 
II  Longedorf's  Notes,  620. 

It  is  a  tacit  condition  annexed  by  law  to 
all  tenancies  that  the  lessee  or  bis  assignee 
will  not  by  his  unlawful  act  cause  a  for- 
feiture of  the  landlord's  estate,  or  by  such 
act  create  an  enforcible  lien  upon  the  land- 
lord's interest  in  the  leased  premises,  and  for 
the  breach  of  such  condition  the  lessor  or  his 
grantee  may  by  an  action  in  forcible  entry 
and  detainer,  enforce  a  forfeiture  and  recover 
possession:  T1wmp»m  T.  Acfcermaii,  21  O.  C. 
C.  740.  12  O.  0.  D.  466. 

IV.  NOTICE.  ' 

The  notice  required  by  G.  C,  1 10451,  may 
I  be  served  as  well  before  as  after  the  expira- 
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tion  of  tbe  term:  Leuteey  v.  Bnvhelrodet  SO 
O.  S.  3S4,  II  Longsdorfs  Notes,  008. 

Although  notice  to  quit  premises  may  be 
served  wtiile  tlie  tenant  iB  lawfully  in  pos- 
sesBion,  the  day  designated  for  that  purpose 
must  be  at  or  after  the  expiration  of  the 
term.  Therefore,  when  the  day  designated 
occurs  before  the  end  of  the  term,  the  notice 
is  not  one  with  which  the  tenant  is  bound 
to  comply:  If  one  v.  Pope,  0  0.  C.  C.  168,  6 
0.  C.  D.  384. 

Notice  was  sufficient  when  signed  "Edgar 
Stark,  Assistant  Secretary  of  the  Union  Sav- 
ings Banlc  and  Trust  Company,"  the  prem- 
ises in  question  being  in  charge  of  this  com- 
pany as  receiver:  Fitzgerald  v.  Bank,  18  O. 
C.  C.  608,  10  O.  C.  D.  40. 

Tbe  requirement  of  the  statute  is  met  if 
written  notice  is  served  on  defendant  or  at 
bis  place  of  abode  at  least  three  days  before 
the  bringing  of  the  action;  whether  or  not 
plaintiff  retains  a  copy  of  the  notice  is  of 
no  moment  to  tbe  defendant:  Helier  v.  Seal, 
8  O.  C.  C.  (N.8.)  268,  13  O.  C.  D.  540. 

The  service  of  written  notice  to  vacate 
premises,  may  be  proved  by  parole  without 
any  preliminary  notice  to  produce  such 
writtoi  notice  made  prior  to  tbe  trial,  where 
a  demand  is  made  in  open  court  for  its  pro- 
duction and  failure  to  comply  therewith : 
Better  v.  Beal,  3  O.  C.  C.  (N.S.)  268,  13  0. 
C.  D.  540. 

Notice  on  the  tenth,  stating  that  compli- 
ance on  the  fourteenth  wilt  prevent  legal 
measures,  does  not  prevent  the  commence- 
ment of  suit  on  the  fourteenth :  Mack  v. 
Eckerlin,  2  0.  L.  K.  441,  17  O.  C.  D.  133  [af- 
firmed, without  opinion,  Uaek  T.  Eckerlin, 
75  O.  S.  627]. 

Where  the  term  expired  Oct.  20,  and  on 
Oct.  10,  the  landlord  gave  notice  under  O.  C, 
1  10451,  the  term  of  the  tenant  was  not  ex- 
tended by  such  notice  until  the  expiration 
of  tliree  days  from  Oct.  10,  but  the  landlord 
could  not  bring  his  action  until  such  time- 
had  expired:  Hoveler  v.  lAihrmann,  3  O.  N. 
P.  224,  4  O.  D.  (N.P.)  149. 

Notice  on  the  thirteenth  is  proper,  when 
the  tenancy  is  from  month  to  month  and 
ended  on  the  preceding  dav:  BatterahalV  v. 
Jackson,  14  O.  D.  (N.P.)  282. 

The  fact  that  three  days'  notice  must  be 
given  under  G.  C,  S  10451,  does  not  extend 
the  term  of  the  tenant  for  that  length  of 
time.  The  giving  of  such  notice  does  not 
make  a  holding,  which  was  otherwise  unlaw- 
ful, lawful:  Hoveler  v.  Ijuhrtnarm,  3  O.  N. 
P.  224,  4  O.  D.  (N.P.)  149. 

If  demand  is  made  at  the  time  the  rent  is 
due,  the  forfeiture  is  absolute  without  no- 
tice to  quit.  This  notice  may  be  given  after- 
wards. The  fact  that  the  tenant  then  enters 
upon  a  new  quarter  is  no  defense.   But  there 


can  be  no  forfeiture  unless  the  lease  reserves 
a  right  of  re-entry:  Scott  v.  Watson,  2  Dec. 
Rep.  460,  3  \V.  L.  M.  148. 

Notice  to  quit  is  not  necessary  to  term- 
inate a  tenancy  from  year  to  year  when  it 
arises  out  of  a  holding  over  after  a  defined 
term,  as  where  a  lessee  for  one  year  remained 
in  for  five  years.  For  in  such  cases,  unlilce 
those  of  indefinite  duration,  each  year  is  on 
a  new  contract,  the  landlord  having  the  right 
to  treat  the  tenant  holding  over  after  the 
end  of  each  year  either  as  a  trespasser  or 
as  a  tenant  for  anotlier  year ;  and  unless 
there  is  an  election  as  by  receiving  rent  or 
otherwise,  forcible  detention  lies  on  the  three 
days'  statutory  notice:  Otadicelt  v.  Holcomb, 
60  O.  S.  427,  IV  Longsdorfs  Notes,  790 
[affirming  Oladtoell  v.  Uolcomb,  14  0.  C.  C. 
416,  7  O.  C.  D.  369j. 

A  notice  to  quit  the  premises  signed  by 
"O.  E.  Miller,  agent  for  Kathryn  Miller,"  is 
sufficient  to  sustain  an  action  commenced 
by  O.  E.  Miller,  who  is  the  real  owner  of 
the  premises  and  rented  the  same  to  the  de- 
fendant. The  words  "agent  for  Kathryn  Mil- 
ler" will,  in  the  absence  of  proof  to  the  con- 
trary, be  treated  as  surplusage:  Pope  v.  Mil- 
ter, 4  O.  C.  C.  (N.S.)  564,  14  O.  C.  D,  640. 
See  also  Landlord  and  Tenant. 


V.  COMPLAINT. 

A  complaint  in  the  language  of  the  statute 
is  sufficient  without  stating  plaintiff's  right, 
or  how  defendant  is  wrongfully  in:  Barto  T. 
Abbe,  16  0.  408,  I  LongBdorf*8  Notes,  771. 

The  complaint,  in  forcible  entry  and  de- 
tainer, must  contain  a  specific  description  of 
the  property:  Murphy  v.  Lucas,  2  O.  266,  I 
Longsdorf'a  Notes,  123. 

Tbe  description  of  the  premises  not  being 
certain  enough  to  afford  a  guide  to  the  de- 
fendant and  to  the  sheriff,  nor  containing  the 
means  of  arriving  at  certainty,  the  judgment 
will  be  reversed :  Murphy  v.  Lucaa,  2  O.  265, 
I  Longsdorfs  Notes,  123. 

A  complaint  that  "the  said  C.  W.  B.  has, 
ever  since  the  1st  day  of  January,  1870,  un- 
lawfully and  forcibly  detained,  and  still  doth 
detain  from  the  undersigned  possession,  etc.," 
of  the  premises,  is  sufficient  to  give  a  jna- 
tiee  of  the  peace  jurisdiction  of  the  case: 
Brown  v,  Burdick,  25  O.  S.  260,  III  Longs- 
dorfs Notes,  228. 

It  is  essential  to  the  magistrate's  juris- 
dictioji  that  a  complaint  filed,  and  a 
forged  complaint  is  no  complaint,  and  is  suffi- 
cient cause  to  enjoin  the  judgment  and  esB' 
cution  if  sought  to  be  enforced:  Brennen  v. 
Ciat,  6  O.  N.  P.  12,  0  O.  D.  (N.P.)  18. 

Unless  the  transcript  shows  the  complaint 
was  in  writing,  the  judgment  must  be  re- 
versed.  It  is  also  necessary  that  the  cora- 
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plaint  should  be  brought  up  so  that  if  this 
court  affirms,  the  property  to  be  restored  will 
be  described:  Ruaaell  T.  UcCtmakey,  T.  172. 

VI.  JURISDICnON. 

JuttiMB  of  tlie  peace.  1^  G.  1 10440, 
have  jurisdiction  in  cases  of  tmaney  from 
year  to  year:  Hopfetn*  t.  Carroll,  II  0.  C  C. 
(N.8.)  605.  21  O.  C.  D.  388. 

Bui  in  eases  of  sales  by  exeeutora,  when 
such  sales  were  not  examined  by  the  proper 
court,  and  adjudged  legal,  a  justice  is  with- 
out jurisdiction  to  entertain  an  action  of 
forcible  entry  and  detainer,  for  that  would 
draw  into  question  the  title  to  real  estate: 
Schaupp  V.  Jonea,  8  O.  N.  P.  151,  10  0.  D. 
(N.P.)  597;  Schwartz  v.  Williamson,  8  O. 
C.  C.  (N.S.)  632,  19  O.  C.  D.  78. 

A  justice  of  the  peace  has  no  jurisdiction 
of  an  action  in  forcible  entry  and  detainer 
in  which  it  is  necessary  to  draw  the  title 
to  such  realty  Into  question  in  order  to  de- 
termine whether  the  tenant  is  in  possession 
unlawfully:  Aubrey  v.  Almy,  4  O.  S.  524, 
II  Longadorf'a  Notes,  127;  Ellison  v.  Foster, 
19  O.  D.  (N.P.)  849,  6  O.  L.  R.  666  [affirmed, 
Foster  V.  Ellison,  12  O.  C.  C.  (N.S.)  399, 
21  O.  C.  D.  513];  Bridwell  v.  Bancroft,  2 
Dec.  Rep.  697,  4  W.  L.  M.  617. 

That  plaintiff  to  show  hia  right  to  posses- 
sion must  prove  a  title  -b'y  a  certified  copy 
of  a  will  is  no  objection  to  the  jurisdiction. 
G.  C,  S  10449  contemplates  this:  Brown  T. 
Burdick,  25  O.  S.  260,  III  Longadorfs  Notes, 
228. 

If  a  court  has  jurisdiction  of  one  kind 
of  action  the  jurisdiction  is  not  ousted  by 
proof  that  the  action  was  misconceived  and 
does  not  belong  to  that  kind.  Thus,  if  a 
forcible  entry  case  is  brought  before  a  justice 
and  the  proof  ehows  there  is  a-  case  of  con- 
troverted title,  the  justice  is  not  to  dismiss 
for  want  of  jurisdiction,  but  should  render 
a  judgment  for  defendant,  and  if  taken  to 
the  common  pleas  that  court  can  retain  and 
try  the  case:  Aubrey  v.  Almy,  4  O.  S.  524, 
II  Longadorfs  Notes,  127. 

G.  C,  S  10447,  is  limited  by  the  justice's 
code  forbidding  jurisdiction,  if  title  is  in- 
volved. A  mortgagee  seeking  to  evict  a  lessee 
of  the  mortgagor  holding  over  after  his  term, 
comes  under  this  rule:  Bridwell  v.  Bancroft, 
2  Dec.  Rep.  6B7,  4  W.  L.  M.  617. 

A  mort^a^ee  can  not  evict  a  lessee  hold- 
ing over  after  his  term,  under  O.  C,  1 10449, 
because  the  leuee  is  not  his  tenant:  Bridwell 
V.  Banerofi,  2  Dec.  Rep.  697,  4  W.  L.  M.  617. 

A  judgment  against  the  tenant  on  the 
ground  ^at  he  holds  only  by  the  month, 
whereas  he  claims  to  have  a  parol  lease  for 
three  years,  can  not  be  enjoined  or  collat- 
erally attacked  for  want  of  jurisdiction  as 


involving  title.  The  action  is  possessory 
only,  and  the  justice  must  be  deemed  to  have 
jurisdiction  to  determine  the  possessory 
rights  of  the  parties:  Petach  v.  Mowry,  13 
Dec.  Rep.  401,  1  C.  8.  C.  R.  36. 

A  justice's  judgment  that  a  lease  has  ter- 
minated and  the  defendant  is  holding  after 
his  term,  if  beyond  his  power  to  adjudicate, 
is  nevertheless  merely  erroneous  and  not  void 
for  want  of  jurisdiction,  and  hence  not  en- 
joinable,  for  he  had  jurisdiction  of  the  or^ 
inal  case  Rnd  the  parties,  and  such  evidence 
showing  that  the  action  was  misconeeived, 
merely  shows  an  erroneous  exercise  of  pow- 
ers conferred :  Btennm  T.  ,  0  O.  N.  P.  1, 
9  O.  D.  (N.P.)  18. 

Forcible  entry  need  not  be  in  tovmship 
where  the  land  is,  but  may  be  before  any 
justice  in  the  county :  Murphy  t.  Luoas,  2  0. 
255,  I  Lojigsdorf'a  Notes,  123. 

G.  C,  { 10224  and  S  10225,  as  amended 
93  V.  146,  by  which  the  jurisdiction  of  jus- 
tices of  the  peace  in  Cuyahoga  and  Franklin 
counties  in  attachment  and  forcible  entry 
and  detainer  cases  is  limited  to  townships  for 
which  they  are  elected,  are  not  unconstitu- 
tional, although  in  all  other  counties  in  the 
state  their  jurisdiction  extends  over  the  en- 
tire county:  Finher  v.  Qarey,  11  O.  D.  (N. 
P.^  796,  44  Bull  8S.   See  also  Codbts, 

The  transcript  of  a  record  from  a  justice 
of  the  peace  in  a  forcible  ent^  and  detainer 
action,  which  shows  no  more  with  reference 
to  notice  to  the  defendant  than  that  he  was 
served  "in  person,"  is  clearly  insufficient  to 
show  that  the  justice  obtained  jurisdiction 
over  the  defendant:  Powder  v.  2fei»»,  7  O. 
N.  P.  (N.S.)  1,  18  0.  D.  (NJ.)  766.  See 

also  SUUHONB. 


VII.  TRIAL. 

In  an  action  for  forcibTe  entry  and  detainer 
by  the  grantee  of  the  lessor  of  certain  prem- 
ises upon  which  gambling  is  conducted  hy  the 
occupying  lessee,  the  mortgagee  of  the  term 
is  not  a  necessary  party  defendant:  Thomp- 
son V.  Ackerman,  21  O.  C.  C.  740,  12  O.  C.  D. 
456. 

In  an  action  of  forcible  detainer,  defend- 
ant may  demand  a  jury  on  the  appearance 
day,  althougli  it  is  subsequent  to  the  return 
dav  of  the  summons:  Bonham  v.  Mills,  39 
0.*S.  534.  Ill  Longadorfs  Notes,  1046;  Hill 
v.  Bollister,  8  Dec.  Rep.  116,  5  Bull.  757. 

In  forcible  entry  and  detainer  cases,  par- 
ties have  the  right  to  demand  a  trial  1^ 
jury  at  any  time  before  trial,  as  in  civil 
actions  generally.  G.  C,  |  104S6  construed: 
Miller  v.  Schmidt,  3  O.  X.  P.  206,  6  0.  D. 
(N.P.)  4. 
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The  provisions  of  G.  C,  fi  10878,  do  not 
apply  to  this  chapter:  Lexttzey  v.  Herckel- 
rode,  20  O.  S.  334,  II  Longsdorf's  Notes,  098. 

In  an  action  in  forcible  detainer  before  a 
justice  of  the  peace,  it  is  competent  for  the 
defendant  to  offer  in  evidence  a  contract  of 
purchase  for  the  purpose  of  showing  tlie 
nsture  of  his  possession:  Gowen  v.  McQorm, 
12  0.  0.  C.  (N.S.)  431,  21  0.  C.  D.  590. 

In  forcible  entry  the  tenant  may  show  that 
the  landlord  had  no  title,  had  abandoned  the 
lease,  and  assented  to  his  attorning  to  an- 
other. The  estoppel  does  not  prevent  show- 
ing abandonment  or  lapse  of  title:  Rooker 
V.  Demerit,  1  O.  C.  C.  156,  1  O.  C.  D.  89. 
See  also  Estoppbl. 

In  an  action  for  forcible  entry  and  de- 
tainer by  the  owner  of  the  fee  against  one 
in  possession  of  leased  premises,  other  than 
the  lessee,  it  will  be  presumed  that  the  occu- 
pant is  assignee  of  the  lessee,  unless  the  con- 
trary be  shown:  Thompton  V.  Achenaan,  21 
O.  C.  C.  740,  12  O.  C.  D.  46S. 

Where  it  is  shown  that  gambling  was  per- 
mitted or  curled  on  upon  the  premises  oe- 
cnpied  by  the  defai^ut,  with  his  Icnowledge, 
tiiat  he  paid  the  rent,  talcing  ree^pts  there- 
for in  the  name  of  a  ivior  lessee,  that  he 
bought  the  fixtures  from  his  predecessor  and 
gave  a  chattel  mortgage  upon  them  and  that 
he  owned  fbe  lease,  the  question  of  owner- 
ship of  the  lease  is  properly  ,  snimiitted  to  the 
jury  to  determine:  TAompson  v.  Aeherman, 
21  O.  G.  G.  740,  12  O.  C.  D.  456. 

A  showing  of  possoslon  under  a  contract 
of  purchase  is  a  complete  defense  to  an 
action  in  forcible  detainer;  and  for  f^lure 
to  perform  some  of  the  conditions  of  the  con- 
tract the  plaintiff  must  have  resort  to  a 
suit  in  ejectment:  Cowen  T.  McQoron,  12  0. 
C.  C.  (N.S.)  431,  21  0.  G.  D.  590. 

An  equitable  title  in  defense  can  not  be 
set  up  before  the  justice  to  divest  him  of 
jurisdiction,  nor  is  proof  thereof  competent 
before  him:  State,  em  rel.,  T.  Paul,  9  Dec 
Rep.  226,  11  Bull.  234. 

An  equitable  title  can  not  be  set  up  in  de- 
fense, hence,  an  unacknowledged  lease  for 
five  years  is  no  defense  except  in  so  far  as  after 
entry  it  creates  a  tenancy  from  year  to  year, 
or  for  such  period  as  custom  or  time  of  pay- 
ing rent  may  show.  For  the  same  reason, 
part  performance  being  an  equitable  and  not 
a  l^al  doctrine,  will  not  create  a  term: 
Corey  v.  Richarda,  2  Dec.  Eep.  630,  4  W. 
L.  H.  261. 

In  a  forcible  ^try  and  detainer,  or  forci- 
ble detainer  proceeding,  an  equitable  title 
can  not  be  availed  of  defensively,  unless  it  is 
discernible  from  the  averments  of  the  com- 
plaint, or  from  the  facts  shown  by  the  com- 
plainant at  the  trial:  Bchmidt  T.  Schmidt, 
1  0.  N.  P.  (NJS.)  177,  18  0.  D.  (NJ.)  663. 


The  demanding  and  receiving  of  rent  from 
defendant  during  the  pendancy  of  error  pro- 
ceedings to  an  action  in  forcible  entry  and 
detainer  is  not  a  bar  to  such  proceedings: 
Low  T.  Canfield,  7  O.  C.  C.  (N.8.)  889,  18 
O.  C.  D.  429. 

Under  the  law,  as  it  Btood  in  1846,  a 
verdict  on  a  complaint  for  forcible  detainer 
alone  need  not  find  the  fact  of  notice  to  quit 
as  required  by  the  act  of  183t,  in  order  to 
warrant  cos1»  against  defendant.  If  notice 
is  averred  in  the  complaint,  a  verdict  find- 
ing that  the  matters  stated  in  the  complaint 
are  true  does  substantially  find  the  fact  of 
notice:  WiUiama  v.  McMilUm,  18  O.  167,  I 
Longsdorfs  Notes,  841. 

The  duty  as  to  the  time  to  enter  judgment 
on  the  verdict  was  not  governed  by  tlw 
general  act  requiring  judgment  immediate^ 
after  verdict,  but  was  as  in  submitted  eaaes: 
Leutzey  v.  Herchelrode,  20  O.  8.  384,  11 
Longsdorf  s  Notes,  098. 

Vm.  EXECUTION. 

The  issuance  and  serving  of  the  writ  of 
restitution  is  governed  by  G.  C.,  S  10460,  and 
G.  C.,  S  10461;  the  magistrate  must  issue 
the  writ  when  requested;  but  such  request 
does  not  have  to  be  made  within  ten  days 
from  judgment  G.  C.,  8S  10399  and  10400 
do  not  apply:  Bode  v.  Mungavin,  2  O.  N.  P. 
269,  4  O.  D.  (N.P.)  270. 

The  writ  must  be  served  by  the  constable 
within  ten  days  from  the  time  of  its  issu- 
ance. If  he  refuses  to  do  so,  he  is  liable  to 
plaintiff  for  any  injury  the  latter  may  have 
suffered  therefrom:  Bode  v.  Mungavint  8  O. 
N.  P.  269,  4  0.  D.  (N.P.)  270. 

An  injunction  will  not  lie  to  restrain  a 
constable  from  executing  a  writ  of  restitu- 
tion in  an  aetion  in  forcible  entry  and  de- 
tainer, where  the  defendants  were  without  a 
defense  except  in  a  court  of  equity,  and  hav- 
ing notice  to  surrender  the  premises  and  full 
knowledge  that  they  were  in  default  for  rent, 
yet  made  no  effort  to  enjoin  the  proceedings, 
but  permitted  a  judgment  at  law  to  be  taken 
against  them:  Kataampos  T.  HiiU,  17  O.  D. 
(N.P.)  747,  5  O.  L.  R.  140. 

A  person  who  has  filed  a  suit  for  rescis- 
sion of  deeds  of  exchange  of  real  estate,  pos- 
session not  having  changed,  is  entitled  to  an 
injunction  against  a  forcible  detainer  suit 
until  the  right  to  a  rescission  is  determined. 
Hence  the  defendant  can  not  recover  on  the 
injunction  bond,  although  the  rescission 
failed  because  of  plaintiff's  noncompliann 
with  the  terms  of  the  decree  of  rescission, 
for  the  injunction  was  rightful:  Warden  r. 
Klag,  13  0.  0.  a  627,  6  O.  G.  D.  860.  See 
also  Injunottok. 
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A  suit  to  quiet  title  brought  by  G  agaiQRt 
H  vitl  not  prevent  H  from  bringing  forcible 
entry  And  detainer  against  G  for  the  same 
premises.  H  can  not  be  deprived  of  bia  sum- 
mary remedy  unless  an  injunction  was 
granted  against  so  doing.  Execution  of  the 
judgment  in  the  forcible  entry  may,  how- 
ever, be  enjoined:  Oladwell  v.  Hume,  18  O. 
C.  C.  845,  9  O.  C.  D.  767.  See  also  Abate- 
HBITT  AND  ReVIVOB  OF  ACTIO^VS. 

IX.  REVIEW. 

Under  a  former  statute,  it  was  held  in 
Barto  T.  Ahhe,  16  O.  408.  I  LongHdorfs 
Notes,  771)  that  the  justice  had  no  authority 
to  sign  or  enter  a  bill  of  exceptions  in  cases 
in  forcible  entry  and  detainer,  and  if  he  did, 
it  would  not  be  regarded  by  the  higher 
court;  but  since  that  ease  G.  C,  |  10439 
has  been  passed  authorizing  bills  of  excep- 
tion in  such  cases. 

The  exceptions  authorized  to  be  taken  by 
G.  C,  S  10459,  are  only  such  as  relate  to  the 
competency  of  tlie  evidence,  and  do  not  ex- 
tend to,  or  include  questions  touching  the 
weight  or  sufficiency  thereof:  State  V.  Wood, 
22  O.  S.  637,  III  LongBdorf's  Notes,  100. 

Where  there  is  evidence  to  sustain  the 
finding  of  the  justice,  and  the  only  excep- 
tion is  that  the  finding  is  not  sustained  by 
the  evidence,  the  justice  is  not  bound  to  sign 
a  bill  of  exceptions,  setting  forth  all  the  evi- 
dence and  the  fact  of  such  exception:  State 
V.  Wood,  22  0.  S.  537,  III  Longsdorf's  Kotes, 
100. 

Evidence  of  the  plaintiff  in  an  action  for 
forcibte  entry  and  detention  of  premises  tbat 
he,  "understood  or  had  heard"  that  the  occu- 
pant "was  the  owner  of  the  lease,"  is  hearsay 
evidence,  but  having  been  submitted  to  the 
jury  without  objection,  upon  review  will  be 
considered  as  some  evidence  of  the  owner- 
ship of  the  lease  thereof:  Thompson  y.  Ack^- 
man,  21  O.  C.  0.  740,  12  0.  C.  D.  45ft.  See 

also  EVIDBNCE. 

The  question  of  the  weight  of  the  evidence 
can  not  be  considered  on  error  in  action  for 
forcible  entry  and  detainer :  Thompson  v. 
Ackerman,  21  O.  C.  C.  740.  12  O.  C.  D.  456. 

G.  C,  f  10459,  authorizing  exceptions  to 
the  opinion  of  the  justice  of  the  peace  upon 
questions  of  law  and  evidence  in  aotionn  for 
forcible  entry  and  detainer,  has  reference 
solely  to  the  competency  of  the  evidence  and 
not  to  the  weight  of  the  evidence  or  suffi- 
ciency thereof.  Thus  the  question  whetlier 
the  notice  required  by  statute  was  or  was 
not  given,  having  been  submitted  to  the  jury, 
is  not  subject  to  review  on  the  weight  of  the 
evidence:  Heller  v.  Seal,  3  0.  C.  C.  (N.S.) 
268,  13  O.  C.  D.  540  t  following  .Stale  v. 


Wood,  22  O.  S.  637,  IH  LongadorPt  Notes, 

100]. 

When  the  judgment  of  a  justice  of  the 
peace  in  an  action  of  forcible  entry  and  de< 
tainer,  is  reversed  by  the  common  pleas  court 
and  the  cause  retained  for  trial,  it  is  the 
duty  of  the  plaintiff  to  file  a  petition  in  that 
court;  but  if  the  parties  proceed  to  trial, 
without  objection,  upon  the  bill  of  particu- 
lars filed  in  the  magistrate's  court,  it  is  not 
error  to  found  a  judgment  upon  the  state- 
ment contained  in  such  bill  of  particulars: 
Pope  v.  Miller,  4  0.  C.  C.  (N.S.)  664,  14  O. 
C.  D.  640. 

Tlie  forcible  entry  statute  not  having  au- 
thorized a  bill  of  exceptions  to  be  allowed 
by  the  justice,  such  bill  will  not  be  regarded 
on  error,  though  entered  on  his  docket  and 
incorporated  in  the  transcript;  Barto  V.  ^li&e, 
16  0.  408,  I  Tjongsdorf's  Notes,  771. 

A  justice's  judgment  in  forcible  entry  is  a 
final  order  under  G.  C,  1 12241,  reviewable 
on  error:  Kelly  v.  Nichols,  10  O.  S.  818,  II 
Longsdorf  s  Notes,  430. 

A  bond  in  forcible  entry,  conditioned  not 
only  to  pay  for  the  nse  and  occupation,  but 
also  the  damages  and  costs,  and  not  to  com- 
mit or  suffer  waste,  is  a  valid  bond,  under 
G.  C,  1 12242,  as  well  to  stay  encution  of 
the  justice's  judgment  as  to  pay  costs  and 
rent  on  affirmance  i  KeUy  V.  t/ichola,  10  O.  S. 
318,  II  Longsdorf's  Notes,  439. 

Application  can  not  be  made  to  the  su- 
preme court  to  review  direct^  the  proceed- 
ings of  a  justice  of  the  peace  in  forcible 
entry  and  detention,  or  in  forcible  detention 
only,  notwithstanding  leave  to  file  a  peti- 
tion in  error  in  the  common  pleas  may  have 
been  refused:  CarroU  v.  O'Conner,  25  O.  S. 
617,  in  Longsdorf's  Notes,  271. 

The  refusal  of  the  court  of  common  pleas 
to  allow  a  petition  in  error  in  a  forcible  de- 
tainer proceeding  is  not  reviewable  in  the 
district  court,  on  a  petition  in  error.  The 
district  court  has  no  jurisdiction  to  review 
the  judgment  of  a  justice  of  the  peace  in  a 
forcible  detainer  case:  Rothwell  v.  Winter- 
atein,  42  O.  S.  249,  IV  Longsdorf's  Notes,  109. 

The  silence  of  G.  C..  S  10459,  as  to  how 
exceptions  shall  be  procured  and  preserved, 
does  not  make  G.  C,  S  11571  applicable,  but 
G.  C.,  i  10359  applies:  State  V.  Bickham,  4 
O.  C.  C.  246,  2  O.  C.  D.  526. 

It  was  queried  but  not  decided  whether 
the  circuit  court  has  the  power  to  reverse 
the  judgment  of  n  maj^strate  in  a  suit  of 
forcible  entry  and  detainer;  Dennis  v.  Httn- 
son.  12  O.  C.  C.  445,  5  O.  C.  D.  465. 

The  court  in  this  case  remanded  to  the 
common  pleas  with  instructions  to  enter  a 
reversal  of  the  judgment  of  the  justice  of 
the  peace:  Dennia  v.  Hanson,  12  O.  C.  C.  446, 
5  0.  C.  O.  465. 
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Under  G.  C,  1 10458^  a  reviewing  oourt  is 
sot  anihorixed  to  reverse  the  judgment  upon 
tlie  ground  that  it  is  not  sustained  by  snffl- 
cient  evidence:  Mack  T.  Sckerlin,  2  O.  L.  R. 
441,  17  O.  C.  D.  133  [affirmed,  without 
opinion.  Mack  v.  BckcrUn,  75  O.  S.  627. 

The  demanding  and  receiving  of  rent  from 
defenduit  during  the  pendency  of  error  pro- 
ceedings to  an  action  in  forcible  entry  and 
detainer  is  not  a  bar  to  such  proceedings: 
Laver  V.  Ca»/Selfl,  7  O.  C.  C.  (N.S.)  38», 
18  O.  C.  D.  429. 

A  court  of  equity  ie  not  the  place  to  estab- 
lish but  to  relieve  against  a  forfeiture.  But 
it  can  not  relieve  against  a  forfeiture  imposed 
by  statute  and  not  by  mere  convention  of  the 
parties:  Justice  V.  Lowe,  26  O.  S.  372,  111 
Longsdorf'a  Notes,  311. 

Rents  and  damages  could  be  assessed  in 
the  common  pleas  by  the  act  of  1S3L,  only 
if  the  justice's  judgment  was  affirmed,  and 
not  where  it  was  reversed:  Aubrey  v,  Almjf, 
4  0.  S.  524,  II  Longsdorf's  Notes,  127. 

The  failure  of  the  defendant  to  produce  the 
notice  to  vacate  upon  demand  therefore  in 
open  court,  may  be  considered  as  evidence 
that  its  contents  if  produced  would  be 
against  the  contention  of  the  defendant  and 
in  favor  of  the  plaintiff,  and  when  taken  in 
connection  with  other  evidence  tends  to  sup- 
port a  verdict  for  the  paintiff  whicli  is  not 
to  be  disturbed  by  the  reviewing  court: 
Heller  V.  Seal,  3  O.  C.  C.  (N.S.)  268,  13  O. 
C.  D.  640. 

A  bill  of  exceptions  from  a  justice  of  the 
peace  in  a  forcible  entry  and  detainer  case, 
certifying  that  plaintiff's  husband,  as  her 
duly  authorized  agent,  served  written  notice 
to  vacate  her  premises  upon  the  defendant 
personally,  that  plaintiff  demanded  in  open 
court  that  the  defendant  produce  such  notice, 
which  the  defendant  refused  to  do,  and  that 
"no  other  or  further  testimony  on  tite  ques- 
tion of  written  notice  on  the  defendant  to 
Taeate  said  land,"  u  not  sufficient  to  au- 
tboriu  ft  review  of  the  question  upon  the 
weight  of  the  evidence:  Heller  T.  Beat,  3  O. 
C.  C.  (NJ3.)  268,  13  0.  0.  D.  540.  See  also 
%u.  or  EsxPTioNs. 

X.    EFFECT  OP  JUDGMENT. 

But  to  the  bringing  of  such  "after  action" 
the  provisions  of  G.  C,  S  10451  apply  as  to 
an  original  action,  and  a  party  desiring  to 
bring  such  action  must  give  the  notice  which 
the  section  provides:  Mone  v.  Pope,  fl  0. 
C.  C.  168,  6  O.  C.  D.  384. 

G.  C,  S  10450,  is  not  class  legislation  and 
unconstitutional  because  in  the  interest  of 
landlords,  and  should  be  literally  construed: 
Laver  v.  Canfield,  7  0.  C.  C.  {N.S.)  38B,  18 
O.  C.  D.  429. 


G.  C,  1 10450,  constitutes  an  exception  to 
the  gaieral  rule  that  equity  will  not  enjoin 
the  enforcement  of  a  judgment  where  »  de- 
fense at  law  was  available:  Foster  T.  EUi' 
ton,  12  0.  C.  C.  (N.S.)  309,  21  O.  C.  D.  513. 

If  the  facts  alleged  by  one  praying  for  an 
injunction  against  the  enforcement  of  a  judg- 
ment in  a  forcible  entry  and  detainer  case, 
entitle  him  to  a  decree  quieting  his  title  or 
fixing  the  extent  of  his  title,  injunction 
which  is  merely  ancillary  to  the  main  issue 
of  title,  will  lie  until  the  question  of  title 
has  been  determined:  Foster  v.  Ellison,  12 
0.  C.  C.  (N.S.)  399,  21  O.  C.  D.  513  [affirm- 
ing Ellison  V.  Foster,  19  O.  D.  (N.P.)  849, 
6  O.  L.  E.  666].    See  also  Injunction. 

In  an  action  in  the  common  pleas  for  the 
reform  of  a  lease,  and  for  an  injunction 
against  a  writ  of  restitution  awarded  by  a 
justice  to  the  defendants  in  an  action  of 
forcible  entry  and  detainer  theretofore  prose- 
cuted, it  can  not  be  objected  that  this  later 
action  may  involve  a  review  of  the  adjudi- 
cation of  the  justice:  Schmidt  V.  Schmidt,  1 
O.  N.  P.  (N.S.)  177,  13  O.  D.  (N.P.)  663. 

But  the  very  purpose  of  G.  C,  {  10450,  is 
to  allow  a  party  such  equitable  relief  as 
was  sought  in  this  case,  and  which  could  not 
avail,  as  a  defense,  in  the  prior  action  be- 
fore the  justice  of  forcible  entry  and  de- 
tainer: Schmidt  V.  Schmidt,  1  O.  N,  P.  (N. 
S.)  177,  13  O.  D.  (N.P.)  663. 

Repeated  forcible  entry  suits,  to  vex  and 
harass,  might  afford  ground  to  enjoin:  Smith 
V.  Findlay,  12  Dec  Rep.  334,  2  H.  69. 

A  judgment  of  ouster  in  an  notion  in  for- 
cible entry  and  detainer  is  not  a  bar  to  in- 
junction proceedings  brought  by  the  tenant 
to  prevent  interference  with  his  possession: 
Raitz  V.  Dow,  10  O.  C.  C.  (N.S.)  249,  20 
O.  C.  D.  284. 

XI.    LIABILITY  FOR  MALICIOUS 
ACTION. 

An  action  may  be  maintained  for  mali- 
ciously, and  without  probable  cause,  insti- 
tuting and  prosecuting  an  action  in  forcible 
entry  and  detainer;  Pope  v.  Pollock,  46  0. 
S.  367,  IV  Longsdorfs  Notes,  330. 

Notjwithstanding  the  rulii^  in  Pope  v. 
Pollock,  46  O.  S.  367,  IV  longsdorf's  Notes, 
330,  that  an  action  may  be  maintained  for 
maliciously  and  without  probable  cause  in- 
stituting and  prosecuting  forcible  entry  and 
detainer,  it  is  essential  that  the  petition 
contain  an  averment  that  judgment  in  the 
forcible  entry  and  detainer  proceeding  re- 
sulted in  favor  of  the  plaintiff  in  the  action 
for  damages  therefor:  Athletic  Club  v. 
Meyer,  12  O.  D.  (N.P.)  195. 

A  justice  and  constable  who  conspire  to 
eject  a  person  from  his  premises  without 
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trial  are  liable  indlTldnally.  Tlnu,  where 
they  eonepired  with  the  owner  to  eject  a 
tenant,  and  at  a  forcible  entry  trial  the 
renter  waa  present  and  waited  three  hours 
without  trial,  and  after  departing,  the  jua* 
tice  entered  up  judgment,  issued  tiie  writ^ 
and  the  constable  ejected  the  rmter,  tb^ 
are  liable  IndiTidnallj:  Jfyar*  v.  Fontey,  1 
Dayton  Term  Rep.  (Iddings)  22.    See  also 

JUSTIOB. 

FORECLOSURE. 

See  MoBTOAOES. 

FOREIGN  ACKNOWLEDG- 
MENT. 

Bee  AoEKowiaooHKNT;  Dxms;  Smaiona. 

FOREIGN  ADMINISTRA- 
TION. 

See  EZBOUTOBS,  ADUIinSTBATOBB  AUS  Ao- 

lOHiffnA-noN  OF  EsTACTB;  CfONnioT  or 
Laws;  Ooimr. 

FOREIGN  ASSIGNMENTS. 

See  AsBi&NHKNTa  nm  BEmarr  ow  Cbmd- 

TEDBB;  COWFLIOT  OT  LaWB. 

FOREIGN  ATTACHMENT. 

See  AiTAoniaNT. 

FOREIGN  BILLS. 

See  Nbqotxablb  iNSTsraxmB. 

FOREIGN  COMMERCE. 

See  OtnocBBOB. 

FOREIGN  CONTRACTS. 

See  CoNTLicT  or  Laws. 

FOREIGN  CORPORA- 
TIONS. 

For  foreign  corporaticuu,   see  CiOBPORA- 

TIQNS. 

FOREIGN  DIVORCE. 

Bee  Divoaon,  Aldcont  ahd  Cdbtwt  or 
CHnjWBf. 

FOREIGN  DOMICILE. 

Bee  DoiaoiLX.  I 


FOREIGNERS. 

For  foreigners,  see  Azjznb. 

For    naturalisation    of    fordgners,  see 

FOREIGN  EXCHANGE. 

See  Nbootiablb  iRSTKncKtrs;  iNTmar 

Am)  USVKT. 

FOREIGN  EXECUTION 
DOCKET. 

See  BxBODnon. 

FOREIGN  EXECUTORS 
AND  ADMINISTRATORS. 

See  ExBOUTOBS,  Aduhistkatobs  and  Ad- 
MnnsTRAxmN  w  EsTAna. 

FOREIGN  GARNISH- 
MENT. 

See  ATTAOEiaKT. 

FOREIGN  GUARDIANS. 

See  GcTAXDiAH  AifD  Waxd. 

FOREIGN  INSURANCE 
COMPANIES. 

See  CosPQRATioire;  Ikbubavcc. 

FOREIGN  JUDGMENT. 

For  fwdgn  judgment,  ise  JniaianiT. 

FOREIGN  JUDICIAL 
RECORDS. 

See  jDoaicENT;  RBomme. 

FOREIGN  LANGUAGE. 

For  slander  in  a  foreign  language^  see 
Libel  akh  Slahdkr. 

For  translation  of  a  will  written  in  a 
foreign  language,  see  Wills,  Lboacibb  ahd 
DsnsBa. 

FOREIGN  LAWS. 

See  CkiNreiOT  or  ItAws;  Fobbzqit  Stat- 

UTBS. 

For  evidence  of  foreign  Uw,  see  BniwirOB: 
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FOREIGN  MARRIAGE. 

See  MABBXA6B. 

FOREIGN  PAUPERS. 

See  PAunaB,  Poob  and  Po(»  Laws. 

FOREIGN  PRAC- 
TITIONERS. 

Se«  Attobnbt  Atto  Client;  Pbtbiciaks 

AND  SUSOEONB. 

FOREIGN  RAILWAY 
COMPANIES. 

See  CwPOBA'noNB;  Raiuoaim. 


FOREIGN  RECEIVERS. 

See  Rboeitebs. 

FOREIGN  RECORDS. 

See  JiTDGiRNT;  Riotniw. 

FOREIGN  RESIDENCE. 

See  DoHidLS. 

FOREIGN  SERVICE. 

For  service  of  BumraoDB  in  other  state,  see 
Sdhuonb. 


FOREIGN  STATUTES. 

Scope  Note. — Includes  tk«  manner  of  pleading  and  proving  foreign  ttatutes;  and  their 
tonttruetion  and  effect.  SweUtdes  etatutes  in  generaL 

CroBB  S«f emice. 
For  foreign  Btatutes,  see  also  Statutn. 

AITALTTICAL  OUTLINE. 
I.   How  Pleaded  and  Proved,  7923. 
n.   OonsbmctioD  and  Effect,  7924. 


I.    HOW  PLEADED  AND  PROVED. 

The  fiziBtence  of  a  law  of  another  state 
of  the  Union  or  of  a  foreign  jurisdiction, 
must  be  proved  as  matter  of  fact:  Evans  v. 
Reynolds,  32  O.  S.  163,  III  T^ngsdorfa  Notes, 
624;  Ingraham  v.  Hart,  11  O.  255,  I  Longs- 
dorf'a  Notes,  653;  Smith  v.  Bartram,  II  O. 
S.  690,  II  LongBdorf'a  Notes,  542;  Pelton  V. 
Platner,  13  O.  209,  I  Longadorf's  Notes,  634; 
Wilhelm  v.  Parker,  17  0.  C.  0.  234,  fi  0.  C. 
D.  724. 

The  laws  of  another  state,  where  they  come 
in  question  in  the  courts  of  this  state,  must 
be  pleaded  and  proved  as  matters  of  fact: 
Williama  T.  Finlay,  40  O.  S.  842,  IV  Longs- 
dorfs  Notes,  29. 

In  a  suit  in  thia  state,  a  law  of  a  foreign 
Btate  is  to  be  proved  as  a  matter  of  fact: 
Jtarr  v.  Olosterman,  2  O.  C.  C.  387,  2  O.  C. 
D.  251. 

The  statute  of  limitations  of  another  state 
of  the  Union,  set  up  as  a  defense,  and  issue 
joined  thereon,  must  be  proved  as  other 
matter  of  fact:  Whelan  v.  Evnslejf,  26  0. 
S.  131,  III  Longsdorf's  Notes,  292. 

Printed  statutes  of  a  foreign  state  may 
be  received  to  show  that  a  certain  act  is 
made  a  crime  by  the  lawa  of  that  state: 


In  re  Sheldon,  34  O.  S.  319,  III  Longsdorf's 
Notes,  719. 

The  statute  law  of  another  state  can  not  be 
proved  by  parole,  but  in  Brady  v.  Palmer,  19 
O.  C.  C.  686,  10  O.  0.  D.  27,  it  was  held 
that  the  atatutea  of  other  states  may  also 
be  proved  by  oral  testimony  of  perBODB 
learned  in  the  law  who  testify  aa  exports 
with  respect  thereto. 

A  transcript  of  register  of  a  marriage  cere- 
mony in  a  foreign  country  is  not  prima  facie 
evidence  without  proof  of  the  lawa  of  such 
country  requiring  such  record  to  be  kept: 
Stonglein  T.  State,  17  O.  8.  463,  II  Longs- 
dorf's Notes,  843. 

The  decisions  of  another  state  on  an  issue 
as  to  the  law  of  that  state  are  to  be  proved 
as  facts:  Alexander  v.  Pennsylvania  Co.,  48 
O.  S.  623,  IV  Longadorrs  Notes,  432;  Mo- 
Conn  V.  Pennaylvania  Co.,  10  O.  C.  C.  139, 
6  O.  0.  D.  610,  3  O.  D.  (N.P.)  444  [affirmed, 
Penneylvania  Co.  T.  MoCann,  64  O.  S.  10,  IV 
Longsdorfa  Notes,  621]. 

n.   CONSTRUCTION  AND  EFFECT. 

The  existence,  construction  and  legal  effect 
of  foreign  statutes  are  rather  matters  of 
fact  than  of  law,  and  when  they  have  re- 
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ceired  an  authoritative  construction  where 
they  are  enacted,  no  inquiry  into  the  cor- 
rectnesB  of  such  conBtruction  is  allowable: 
Bank  T.  Baker,  15  O.  S.  68,  II  Longsdorfa 
Motes,  70e;  Smith  v,  Bartntm,  11  0.  S.  090, 
II  Longsdorfs  Notes,  642. 

The  statutes  of  another  state  and  also 
any  peculiar  construction  which  the  courts 
of  such  state  may  have  placed  upon  them, 
when  they  come  in  question  in  the  courts  of 
this  state,  must  be  proved  by  evidence  as 
mAtters  of  fact:  Larvell  v.  Savinga  Society, 
40  O.  S.  274,  IV  Longsdorfs  Notes,  23. 

When  the  Uw  of  another  state  is  involved 
in  tome  doubt,  the  decisions  of  the  state  not 
being  uniform,  it  is  not  a  question  for  the 
jury,  but  for  the  court  to  determine  what 
the  law  of  the  other  state  on  the  question 
is:  Ott  v.  Railway  Co.,  18  0.  C.  C.  395,  10 
O.  0.  D.  85  [affirmed,  without  opinion,  Ott 
T.  Jtetiieoy  Co.,  82  O.  S.  «61]. 


FOREIGN  WILLS. 

See  Wnxs,  LuAcns  ijtv  Devises. 

FOREIGN  WITNESSES. 

See  Bbpobitiokb;  Witnbbsbs. 

FOREIGNERS. 

See  Alxens. 

FOREMAN  OF  GRAND 
JURY. 

See  Qbaitd  Jvkt. 

FORFEITED  LANDS. 

See  FoBrxmnuEj  Taxatiok. 


FORFEITURE. 

Scope  Note. — Includea  definition  and  general  nature  of  forfeiture;  validiti/  of  statutory 
proviaiona;  specific  grounds  of  forfeiture;  conetruction;  persona  by  and  against  whom  for- 
feiture may  be  enforced;  ewcuaes;  utaiver;  estoppel;  relief  in  equity;  remedies/  notice  and 
declaration  of  forfeiture;  parties;  pleading  and  evidence.  Emtdudes  provitUmt  for  penal- 
ties and  liquidated  damages;  fines  and  amercements. 

Cross  Sefereaces. 

For  the  question^of  fines,  see  Fines. 

For  the  subject  of  amercement,  see  AHnoBHUfT. 

For  forfeiture  for  waste,  see  also  Waste, 

For  penalties  and  forfeitures  in  eontraets,  see  also  Dahasbb. 

For  forfeiture  clauses  in  leases,  see  also  Landlobd  aito  Tenant. 

For  forfeiture  clauses  in  oil  and  gas  leases,  see  also  On.  and  Gas. 

For  forfeiture  clauses  in  deeds,  see  also  Deeds. 


ANALYTICAL  OUTUNB. 
I   Definitioii  and  Nature,  7927. 
n.   Validity  of  Statutory  Provisions,  7928. 

m.   Grounds  of  Forfeiture,  7929. 

A.  Crime,  7929. 

B.  Waste,  7929. 

C.  Failure  of  life-tenant  to  pay  taxes,  7930. 

D.  Failure  of  life-tenant  to  pay  lien,  7931, 

E.  Failure  of  owner  of  fee  to  pay  taxes,  7931. 
P.  Violation  of  fish  and  game  laws,  7932. 

G.  Sale  of  intoxicating  liquor  contrary  to  law,  7933. 

H.  Gaming,  7934. 

I.  Failure  to  probate  will,  7935. 
J.  Failure  to  pay  license,  7935. 

K.  Default  in  payment  for  school  lands,  7936. 
L.  Mis(^duct  in  office,  7936. 
M.  Violation  of  charter,  7936. 
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N.  Forfeiture  for  change  of  use,  7937. 
0.  Nonuser  of  franchise,  7938. 

P.  Forfeiture  of  easement  acquired  by  eminent  dommn,  7938. 

Q.  Breach  of  express  condition,  7938. 

R.  Breach  of  implied  condition,  7940. 

S.  Breach  of  trust,  7940. 

T.  Breach  of  covenant,  7941. 

U.  Penalties  in  contracts,  7941. 

IV.   Oonstmctioii,  7941. 

A.  Statutory  provisions,  7941. 

B.  Provisions  inserted  hy  act  of  parties,  7942. 

V.  Who  Can  Enforce  Forfeiture,  7943. 

VI.  A^rainst  Whom  Forfeiture  Operates,  7944. 

Vn.  Exciues,  7944. 

Vm.  Waiver,  7944. 

IX.  Estoppel,  7945. 

X.  SeUef  in  Equity,  7945. 

XI.  Remedies,  7945. 

Xn.  Notice  and  Dedaration  of  Forfeiture,  7946. 

Xm.  Parties,  7946. 

XIV.  Pleading,  7946. 

XV.  Evidence,  7946. 


I.   DEFmmON  AND  NATURE. 

A  penalt7  in  its  original  and  legal  sense 
means  a  penal  punislimait.  Lilce  corporal 
ptmishment,  it  it  Inflicted  bj  or  in  right  of 
the  public,  and  a  recovery  inures  in  whole 
or  in  part  to  the  public.  A  forfeiture  is 
more  comprehensive  in  its  signification,  yet 
it  generally  accruee  to  individuals,  and  may 
well  be  so  limited  in  a  statute  requiring 
strict  construction:  Uatokina  v.  Furnace  Co., 
40  O.  S.  507,  IV  Longsdorf's  Notes,  3S. 

The  meaning  of  the  word  penalty  is  not 
necessarily  confined  to  fines  or  corporal 
punishment.  It  has  been  held  to  include 
the  forfeiture  of  interest  for  usury:  Swing 
T.  Bank,  43  0.  a  81,  IV  Longsdorfs  Notes, 
148. 

The  term  forfeiture  is,  undoubtedly,  dis- 
tlngniibable  from  the  term  fines,  inasmuch 
■a  it  may  mean  the  sequestration  of  prop- 
erty, aod  the  other  term  does  not  necessarily 
ear^  tliat  signification:  Roaebaugh  T.  Saffln, 
10  O.  81,  I  Lottgadorf  B  Notes,  485. 

A  penal  sum  is  an  amount  greater  than 
the  value  of  the  consideration,  a  forfeiture: 
Velso*  T.  Ford,  6  0.  475, 1  Longsdorf's  Notes, 
804. 

Abandonment  is  a  forfeiture  of  the  right 
to  property,  or  it  arises  from  the  nonuse  of 
the  right  with  reference  to  the  property: 


Railroad  v.  Parmelm,  1  0.  G.  C.  289,  1  O. 
C.  D.  31. 

Bond  or  deposit,  to  secure  the  faithful 
performance  of  an  obligation  will  be  regarded 
as  a  penalty:  Hatteraly  v.  Wetterville,  4  0. 
C.  C.  (N.S.)  242,  16  O.  C.  D.  226. 

n.   VAUDITT  OF  STATUTOBY 
PROVISIONS. 

It  was  said  that  the  legislature  could 
uoder  the  constitution  of  1802,,  attach  for- 
feitures to  offenses,  subject  only  to  actual 
liens  and  provisions  for  the  iMnefit  of  cred- 
itors and  others:  Bond  v.  Stoearingm,  1  O. 
396,  I  Longsdorfs  Notes,  91. 

In  a  trial  against  a  turnpike  company  to 
declare  Its  road  abandoned  for  want  of  re- 
pair, and  thereby  make  it  a  free  road  under 
R.  8.,  II  4914  to  4918,  a  refusal  of  a  jury  waa 
error  and  sueh  statutes  were  unoonstitutional 
as  they  made  no  provision  for  a  jury:  Turn- 
pike Co,  r.  Parki,  50  O.  S.  568,  IV  Longs- 
dorf's Notes,  515.   See  also  Jubt. 

Art.  VIII,  1 16,  of  the  constitution  of 
1802,  did  'not  render  invalid  a  statute  which 
provides  for  the  forfeiture  of  estates  for 
nonpayment  of  taxes.  It  applies  only  to  for- 
feiture which  is  incident  to  a  conviction  of  a 
crime:  McMillan  v.  Kobbina,  S  O.  28,  I 
Longsdorf's  Notes,  244. 


Digitized  by  Google 


79S9 


FOaFUiTUBE  m. 


7980 


Mo  man's  property  can  be  forfeited  as  a 
punishment  for  crime.  Hence  there  is  no 
power  to  deprive  a  man  of  the  use  of  hia 
property  unless  it  be  necessary  in  order  to 
abate  an  existing  nuisance:  Miller  v.  Btate, 
3  O.  8.  47S,  n  Longsdorf's  Notes.  50. 

in.   OROUMDS  OF  FORFEITURE. 

A.  Cbdu. 

An  beir  does  not  forfeit  the  inheritance 
by  having  murdmd  the  aneeator  in  order  to 
obtain  it.  there  being  no  corruption  of 
blood  or  forfeiture  of  estate  by  felony:  Deem 
T.  MiUikm,  6  0.  C.  C.  357.  3  O.  C.  D.  491 
[affirming  Deem  T.  Riainger,  11  Dec.  Rep. 
492.  27  BulL  156;  and  affirmed,  without  opin- 
ion, Deem  t.  MilUkim,  58  O.  S.  668].  See 

also  DESODfT  AND  DlSTBUimON. 

The  clause  in  the  eonatitution  that  no 
conviction  ahall  work  corruption  of  blood 
or  forfeiture  of  estate  would  not  prevent  the 
l^islature  allowing  administration  nptm  the 
estate  of  persons  serving  a  life  smtenee  in 
the  penitentiary,  for  forfeiture  there  means 
taking  property  from  the  heirs,  and  this  is 
giving  it  to  them:  Fraeer  v.  Fuleher,  17  O. 
260,  I  LongsdorPs  Notes,  809.     See  also 

CONBTITUTIOITAL  LAW. 

The  murder  of  the  insured  by  the  bene- 
ficiary of  a  life  insurance  policy  operates  as 
a  forfeiture  of  the  interest  of  such  bene- 
ficiary: FUmore  t.  Inaturanct  Co.,  82  0.  8. 
208. 

B.  Waste. 

G.  C,  i  8593,  which  provides  for  the  for- 
feiture of  life  estates  for  waste  only  applies 
to  estates  subsequently  created,  else  it  would 
be  invalid  as  creating  a  new  disability  after 
the  estate  haa  vested:  Kent  v.  Bentley,  10  O. 
C.  C.  132,  6  O.  C.  D.  457.  See  also  Con- 
stitutional Law. 

Prior  to  the  amendment  in  1887  of  G.  C, 
I  8693,  life  estates,  other  than  in  dower  or 
curtesy,  were  not  forfeitable  for  waste,  and 
this  affected  only  subsequently  created  es- 
tates: Kent  T.  Bentley,  10  O.  C.  C.  132,  6 
0.  C.  D.  457.  See  also  Waste. 

The  common-taw  rule  whereby  cutting 
timber  amounts  to  waste  is  not  followed  in 
Ohio  to  Its  fall  extent;  and  if  timber  land 
is  set  <^  to  a  widow  for  her  dower  and  she 
cuts  timber  therefrom  snffleient  in  quantity 
to  pay  the  taxes  and  the  costs  of  managing 
such  property,  such  conduct  is  not  waste: 
Oroakett  T.  Oroefceft,  2  O.  S.  180,  I  Longs- 
dorfs  Notes,  1088. 

An  earliu'  form  of  G.  C,  {8593,  applied 
to  wastes  committed  by  a  widow;  and  sub- 
sequently by  amendment  such  statute  was 
made  to  apply  to  all  cases  of  tenancy  for 


life:  Breimeman  v.  Brennemant  1  0.  N.  P. 
332,  3  O.  D.  (N.P.)  392. 

In  an  action  to  enjoin  waste,  and  for  an 
account  for  waste  committed,  and  also  to 
recover  possession,  on  the  ground  that  the 
life  estate  of  the  tenant  has  been  forfeited 
by  the  waste,  in  which  action  a  final  decree 
ia  taken  to  enjoin  the  waste  and  for  such 
account,  bad  no  judgments  taken  for  the 
recovery  of  the  land,  the  parties  have  the 
right  of  appeal,  and  not  of  a  second  trial: 
Jenka  v.  Lmgdon,  21  O.  8.  362,  III  Longs- 
dorfs  Notes,  34. 

G.  C,  I  8593,  does  not  apply  to  cases  where 
a  life  estate  is  interposed  between  the  estate 
of  the  tenant  who  commits  the  waste  and 
the  estate  in  reversion  or  remainder:  Hatch 
V,  Bateh,  1  O.  D.  tNJ».)  271.  31  BulL  57. 

C.   FAn.ttBB  or  Litb-tenant  to  Pat  Taxes. 

The  forfeiture  of  the  life  estate  provided 
for  in  G.  C,  {6688,  is  valid  and  constitu- 
tional: McMUkM  T.  AobfiHM,  5  O.  28,  I 
Longsdorf's  Notes,  244. 

The  tax  laws  which  exact  forfeitures  are 
regarded  as  penal  laws  in  Ohio,  and  must  be 
construed  strictly:  Mathert  v.  Dud,  6  O.  N. 
P.  45,  9  0.  D.  (N.P.)  408. 

No  forfeiture  of  the  estate  of  a  life  tenant 
accruea,  under  G.  C,  f  5688,  from  the  failure 
of  the  tenant  to  pay  the  taxes  on  the  land, 
in  consequence  of  which  the  land  is  sold  at 
delinquent  tax  sale,  where,  by  reason  of 
^rora  or  irregularities  in  levying  the  tax 
or  in  making  the  sate,  no  valid  deed  can  be 
made  by  the  auditor  to  the  purchaser  at  the 
tax  sale:  Eatabrook  T.  Royon,  62  O.  S.  318, 
IV  Longsdorfs  Notes,  574  [reversing  Beta- 
brook  V.  Royon,  6  0.  G.  a  315,  3  O.  C.  D. 
156]. 

If  forfeiture  of  a  lease  has  been  incurred 
by  reason  of  a  breach  of  a  covenant  to  pay 
taxes,  and  such  breach  is  not  willful  and  is 
not  the  result  of  gross  negligence  and  no  de- 
mand has  been  made  by  the  lessor  prior  to 
such  forfeiture,  equity  will  relieve  against 
such  forfeiture:  Eichenlaub  v.  iVejl,  10  0.  C. 

C.  427,  6  O.  C.  D.  567  [affirmed,  without 
opinion,  Jfeil  t.  BichenUtub,  56  O.  S.  782]. 

Where  a  person  seized  of  lands  as  tenant 
in  dower,  neglects  to  pay  the  taxes  thereon 
so  long  that  they  are  sold  for  the  payment  of 
taxes,  if  one  of  several  tenants  in  common  ol 
the  remainder  in  fee  of  such  lands  purchase 
the  lands  at  the  tax  sale,  the  purchase  will 
be  held  to  inure  to  the  ben^t  of  all  the  co- 
tenants  in  r^nainder:  Clark  T.  Lindeey,  47 
0.  S.  437,  IV  Longsdorfs  Notes,  387. 

In  CfosoH  T.  Ward,  1  O.  N.  P.  218,  1  O. 

D.  (NJ».)  192,  it  was  said  that  a  dower  right 
was  not  forfeited  under  O.  G.,  |5688,  until 
the  land  was  sold  and  one  year  titaeafter 
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had  expired,  but  that  it  was  immaterial 
whether  the  sale  was  valid  or  not. 

The  purchaser  of  an  estate  in  remainder 
at  a  sale  on  foreclosure  of  a  mortgage  upon 
the  estate^  made  subject  to  the  life  estate 
on  which  the  remainder  is  limited,  can  not 
claim  a  forfeitare  of  the  life  estate  from 
the  sale  of  the  lands  at  delinquent  tax  sale, 
and  a  failure  to  redeem  within  the  time  pre- 
soribed  by  O.  O.,  1 5688,  where  the  mnission 
oeenrred  prior  to  the  foreclosure,  uid  there 
Is  notiii]^  to  show  hut  that  the  forfriture 
was  waived  hy  tiie  mortgagor:  Ohaffee  v. 
Foster,  68  O.  a  368.  IV  Longsdorf  s  Notes, 
576. 

la  Andenoti  T.  Ueaamger,  168  Fed.  260, 
86  a  C.  A.  468,  16  0.  F.  D.  184,  it  was  said 
that  the  interest  <rf  a  life  tenant  can  not  be 
forfeitdd  for  failure  to  pay  assessments  for 
local  improrements. 

D,  Failure  of  Lifk-tenant  to  Pat  Lien. 

A  forfeiture  of  husband's  life  estate  will 
not  be  decreed  for  failure  to  pay  off  mort- 
gages where  it  appears  that  the  testatrix 
executed  them  only  to  save  her  husband  frcnn 
tiie  burden  oi  paying  building  associatiim 
dues,  and  the  right  of  forfeiture  is  based 
on  a  provision  in  the  will  relating  to  de- 
fault on  his  part  in  meeting  charges  for 
maintauOic^  for  taxes,  etc.:  Bonham  v. 
Luoaa,  7  0.  L.  B.  301. 

E.  Failube  or  Owneb  or  Feb  to  Pat 

Taxes. 

Lands  can  not  be  claimed  as  forfeited  to 
the  state,  for  the  nonpayment  of  taxes,  with- 
out a  strict  compliance  with  the  statute 
authoriziiig  the  forfeiture:  Woodtcard  v. 
Bloan,  27  O.  S.  592,  III  Longsdorf's  Notes, 
378. 

The  forfeiture  of  land  to  the  state  for  non- 
payment of  taxes,  does  not  divest  tiie  former 
pH^rietor  of  titto,  so  as  to  prevent  him  from 
maintaining  an  action  of  ejectment  against 
one  in  possession  not  claiming  title  undw 
the  state:  Thevenin  Blooum,  16  O.  610,  I 
LoUgsdorfs  Notes,  779. 

The  forfeibire  herdn  provided  fen-  vests 
the  titie  in  the  state  for  the  purpose  of 
seenrity  for  the  amount  of  taxes  due  and 
owing,  snd  not  for  any  other  purpose: 
Thevenht  v.  Stooum,  16  0.  610,  I  Longsdorf  s 
Notes,  770. 

Where^  under  G.  C,  $6744,  luids  have 
been  duly  forfdtad  to  the  state  for  the  non- 
payment oi  taxes  and  penalty,  a  valid  sale 
and  conveyance  of  sueh  lands  1^  the  eanaty 
auditor,  extinguishes  all  previous  titles  there- 
to, e&thei  Icgs^  or  equitable,  and  invests  the 
purehaser  with  a  new  and  perfect  title  to 
said  lands,  discharged  from  all  previous  liens 


and  incumbrances:  Kahle  v.  Nis«l$,  74  O.  S. 
328,  IV  Longsdorf  s  Notes,  1010. 

G.  C,  1 6744  and  the  following  sections, 
have  no  application  to  lands  which  are  sold 
at  delinquent  tax  sales;  but  only  to  the  for- 
feiture of  lands  which  have  been  offered  for 
sale  at  delinquent  tax  sales  and  have  not 
been  sold  for  want  of  bidders:  State,  ea  tel., 
V.  Godfrey,  62  O.  S.  18,  IV  LongsdorTs  Notes, 
822. 

Forfeiture  of  real  estate  to  the  state  for 
nottpaymttnt  of  taxes  vests  the  titie  In  the 
state  for  the  purpose  only  of  security 
taxes  due  and  owing:  Big  Four  Co,  t.  (Hn- 
eimiati,  12  0.  D.  (N.P.)  218. 

If  tiie  owner  of  land  dies  after  the  land 
is  forfeited  and  before  it  is  sold,  leaving 
heirs  who  are  under  ag^  snob  heirs  may  re- 
deem: Reynolds  v.  Lieper,  7  O.  (pt  I)  17, 
I  Longsdorf  s  Notes,  360. 

If  the  heirs  of  a  former  owner  redeem 
after  his  death,  the  land  ha^ng  been  for- 
feited during  his  lifetime,  such  forfeitare 
bars  the  dower  of  tiie  widow,  and  saeh  sub- 
sequent redemption  does  not  restore  her 
right  of  dower  to  her:  Tullia  v,  Pterono,  0 
O.  C.  C.  647,  9  0.  C.  D.  103  [affirmed,  with- 
out opinion,  Tullis  v.  Pierano,  67  O.  S.  661]. 

F.   Violation  of  Fish  and  Gaue  Laws. 

Conflscation  of  property  by  authority  of  a 
statute  not  furnishing  legal  proceedings 
wherein  the  parties  may  have  a  hearing  is 
unconstitutional.  Hence  R.  S.,  {6968  (re- 
pealed 97  V.  477;  for  analogous  section,  see 
G.  C,  1  1398),  authorizing  the  game  warden 
to  seize  and  confiscate  fish  nets  in  parts  of 
Lake  Erie  is  void,  and  he  is  liable  for  their 
value:  Edson  v.  Grangle,  62  0.  8.  49,  IV 
Longsdorf's  Notes,  824. 

B.  S.,  {6968  (repealed  99  v.  382;  for 
analogous  section,  see  G.  C,  %  1398),  em- 
powering any  person  to  destroy,  without  lia- 
bility to  action  for  damages,  any  unlicensed 
fishing  netfl  as  nuisances,  and  requiring 
officers  to  do  so,  involves  destruction  with- 
out due  process  of  law,  and  is  void:  Tmsm 
V.  State,  7  O.  N.  P.  18,  0  O.  D.  (N.P.)  168. 

The  fish  and  game  law  ot  1896,  R.  8., 
{6968-2  (repealed  00  v.  382;  for  analogous 
seoticm,  see  O.  C,  {1808,  92  v.  384),  is 
uneonstitutinial,  as  authorizii^  forfeiture  of 
nets  and  devises  without  due  process  of  law: 
Crangle  V.  Buntain,  37  Bull.  294  [for  opinioi^ 
see  In  re  FfaH  Seirure,  6  0.  D.  (N.P.)  663]. 

Tbe  part  of  R.  8.,  {  6068  (repealed  99  v. 
382;  for  analogous  section,  see  G.  C,  {  1398), 
providing  for  confiscation  of  fish  nets,  with- 
out giving  the  owner  a  day  in  court,  is  un- 
constitutional. But  the  rest  of  the  section 
is  not  dependent  on  it  and  is  thereto^  valid: 
State  T.  Owen,  3  O.  N.  P.  181,  4  0.  D.  (N. 
P.)  163.  See  also  Fish  and  Game. 
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That  property  forfeited  for  the  violation  of 
the  fish  and  game  laws  may  be  of  inaig- 
niflcant  value  \b  no  reason  for  sustaining  the 
statute:  French  y.  Shirley,  7  O.  N.  P.  26,  9 
O.  D.  (N.P.)  181. 

la  its  present  form,  with  provision  for 
hearing  and  with  a  declaration  that  such 
nets  are  a  public  nuisance  and  are  to  be 
destroyed  as  such,  G.  C,  {  1398,  is  conatitu- 
tional:  atate  t.  French,  71  O.  S.  180,  IV 
Loi^^orfs  Notes,  081. 

0.  Balk  or  Ihtozioatinq  Liquor  Contbabt 
TO  L&w. 

If  the  lease  is  made  in  order  to  \iae  the 
premises  leased  for  the  unlawful  sale  of  in- 
toxicating liquors,  and  this  purpose  is  car- 
ried out  by  the  lessee,  the  lease  ia  void  as  to 
both  parties;  while  if  the  lease  is  not  made 
for  such  purpose,  and  the  premises  are  sub- 
sequently need  for  such  purpose,  the  lease 
is  voidable  at  the  option  of  the  lessor:  Zink 
V.  Grant,  26  O.  8.  3S2,  III  Longsdorf  a  Notes, 
238. 

A  sale  on  Sunday  operates  as  a  forfeiture 
of  the  lease:  Moaer  v.  Stebel,  9  O.  C.  C.  (N. 
S.)  217.  19  O.  C.  D.  487. 

A  lease  is  said  to  be  void  after  a  sale  to  a 
drunkard;  and  the  lessor  is  to  be  res^arded 
as  being  in  poraession:  Cfoodall  v.  Brewing 
Co.,  1  O.  N.  P.  284,  3  O.  D.  (N.P.)  58;  see 
also,  OoodaU  T.  Brewing  Co.,  56  O.  S.  257, 
IV  Longsdorf  B  Notes,  089. 

The  fact  that  both  the  lessor  and  the  lessee 
are  parties  to  the  illegal  transaction,  and 
both  intend  the  illegal  use  of  the  premises, 
is  not  a  defense  to  the  lessee  in  an  action  for 
the  lessor  to  recover  possession  i  Zink  y. 
Grant,  25  O.  S.  352,  III  Longsdorf's  Notes, 
238 ;  Justice  V.  Lowe,  26  0.  S.  372,  III  Longs- 
dorf's Notes,  311. 

In  an  action  brought  by  the  lessor  to  re- 
cover possession,  it  is  no  defense  for  the 
lessee  to  show  Uiat  he  has  paid  his  rent  in 
advance  for  the  entire  term:  McGarvey  T. 
Pudeett,  27  O.  8.  669,  lU  Longsdorfs  Note^ 
381. 

In  an  action  to  recover  possession,  it  is 
no  defense  to  show  tiiat  the  premises  were 
leased  for  saloon:  Weitzel  v.  Stavin,  13  O.  C. 
C.  221,  7  0.  C.  D.  155. 

A  jusUce  of  the  peace  has  jurbdiction  to 
hear  an  action  in  forcible  entry  and  detainer 
and  restore  possession  of  the  premises :  ifo- 
Garvey  V.  Puckett,  27  0.  S.  669,  III  Longs- 
dorf's Notes,  881. 

If  a  tenant  has  used  or  leased  premises  for 
the  unlawful  sale  of  iutoxicating  liquor,  and 
he  refuses  to  surrender  the  possession  thereof 
to  ^e  lessor,  the  lessor  may  recover  posses- 
sion in  an  action  of  forcible  entry  and  de- 


tainer: Juatioe  v.  Lowe,  26  0.  8.  372,  III 
Longsdorf's  Notes,  311. 

Under  this  section  a  justice  of  the  peace 
has  Jurisdiction  to  entertain  an  action  of 
forcible,  entry  and  detainer,  and  restore  pos- 
session of  the  premises,  when  the  tenant  has 
sold  liquor  in  violation  of  the  act,  and  it  is 
not  necessary  that  such  forfeiture  should  have 
been  first  declared  by  a  court  of  superior 
jurisdiction:  MoQarvey  v.  Puckett,  27  O.  S. 
669,  III  Longsdorf's  Notes,  381  [following 
Justice  V.  Lowe,  26  O.  S.  372,  III  Longsdorf's 
Notes,  311]. 

A  complaint  in  forcible  entry  and  detainer 
for  a  violation  of  this  section  is  sufficient  if 
it  substantially  eomports  with  the  language 
of  the  statute:  MoQarveg  v.  Puckett,  27  O.  S. 
669,  Zn  LongsdorPs  Notes,  881. 

H.  Oakuvg. 

The  action  a  member  of  the  public 
against  a  winner  at  gaming,  under  G.  C, 
S  5969,  though  the  phuntiff  be  the  loser  him- 
self, is  for  a  penalty  or  forfeiture  and  barred 
in  one  year  (G.  C.,  §  11225),  and  not  on  a 
statutory  liability  barred  in  six  years  (G.  C, 
S  11222) :  Cooper  V.  Rowley,  29  O.  S.  647, 
III  Longsdorf's  Notes,  4S6.    See  also  Lm- 

ITATIOW. 

Under  a  territorial  statute  which  provided 
that  a  deed  upon  a  gaming  consideration 
should  inure  to  the  benefit  of  the  heirs  of 
the  grantor,  such  conveyance  did  not  work  a 
technical  forfeiture,  but  the  heirs  took  as  by 
descent,  subject  to  the  just  debts  of  the 
grantor:  Bond  v.  Swearingen,  1  O.  396,  I 
Longsdorf's  Notes,  91. 

The  fact  that  G.  O.,  8  5972,  gives  to  the 
absolute  owner  the  power  to  abrogate  a  lease 
if  the  lessee  permits  gambling,  does  not  show 
that  the  legislature,  in  G.  C,  §  6971,  intended 
the  word  "owner"  to  mean  only  an  absolute 
owner  of  the  fee:  Iroquois  Co.  v.  Meyer,  80 
O.  S.  676,  IV  Longsdorf's  Notes,  1053. 

The  owner  of  a  building  in  which  gambling 
is  conducted  with  his  knowledge  may  be 
joined  as  a  defendant  principal,  together  with 
the  persons  who  conducted  such  gambling: 
PentB  V.  Burrows,  8  0.  0.  C.  (N.S.)  340,  18 
O.  C.  D.  400. 

The  word  "permit"  in  O.  a,  S  6972,  does 
not  here  mean  "expressly  consent.'*  The 
owner's  knowledge  and  inactitm  is  enough; 
Thompson  v.  Aokerman,  21  O.  C.  C.  740,  12 
O.  O.  D.  465  [reversing  AekemuM  T.  Thmnp- 
son,  7  0.  N.  F.  508,  10  O.  D.  (N.P.)  361]. 

Under  O.  C,  {6072,  the  grantee  of  the 
original  lessor  may  maintain  an  action  in 
forcible  entry  and  detainer,  if  the  lessee  con- 
ducts gambling  upon  such  premises,  on  the 
theory  that  such  conduct  Is  a  breaeh  of  a 
statutory  condition  subsequent:  Thomp«on 
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T.  Aokerman,  21  0.  C.  C.  740,  12  O.  C.  D. 
4S8  [revising  Ackerman  v.  Thompson,  7  O. 
P.  698.  10  O.  a  {N.P.)  361]. 

I.  Failubb  to  Pbobate  Will. 

Although  a  deviBe  lapsea  by  neglect  to 
cause  a  known  will  to  be  offered  for  or  ad- 
mitted to  probate,  it  will  not  lapee  for 
n^lect  in  causing  a  copy  of  a  will,  probated 
elsewhere,  to  be  recorded  in  the  countjr  where 
the  devised  property  may  be  situated:  Car- 
penter T.  Denoon,  20  O.  S.  870,  III  Ixmga- 
dorf's  Notes,  479. 

G.  C,  1 10542,  is  punitive  and  must  be 
strictly  construed.  Mere  delay  or  lapse  of 
time  does  not  start  this  provision  for  for- 
feiture into  operation,  but  to  do  so  requires 
that  an  action  be  brought  and  a  decree  en- 
tered  declaring  the  forfeiture:  MitoheU  t. 
Long  9  0.  N.  P.  (N.8.)  113,  20  O.  D.  (N.P.) 
41. 

One  retaining  an  attorney  to  secure  fbr  her 
the  adminiatratitm  of  her  deceased  husband's 
estate  is  not  entitled  to  information  ac- 
quired by  her  counsel  in  a  prior  professional 
relation  coneeming  the  will  of  her  husband's 
brother,  notwithstanding  the  fact  that  such 
knowledge  mi|^t  have  enabled  her  to  pre- 
vent the  beneficiary  from  taking  under  such 
will,  under  6.  C,  1 10S42:  Long  T.  Bouwr- 
8  0.  N.  P.  (N.S.)  249,  19  0.  D.  (N.P.) 

494. 

Where  deceased  left  two  wills,  the  later,  of 
which  was  probated,  and  this  probate  was 
contested  ud  set  aside  after  three  years, 
after  which  ttfe  beneficiary  in  whose  custody 
it  was  procured  the  probate  of  the  eaptier 
will,  he  was  not  debarred  from  taking  as  a 
devisee  under  this  will  by  the  fact  that  more 
than  three  years  had  elapsed  before  he  offered 
it  for  probate:  Avery  v.  Howard,  7  O.  N.  P. 
(N.S.)  97,  19  0.  D.  (N.P.)  71. 

G.  0.,  S  10542,  does  not  apply  to  a  case 
where  a  devisee  seeks,  after  three  years,  to 
have  probated  a  copy  of  a  lost  will:  In  re 
Blymeyer,  7  O.  N.  P.  591,  5  O.  D.  (N.P.)  399. 

The  provisions  for  forfeiture  contained  in 
G.  C,  i  10542,  do  not  declare  a  rule  of 
property,  and  mere  delay  or  lapse  of  time 
does  not,  start  this  provision  into  operation, 
but  to  do  so  requires  that  an  action  shall  be 
brought  and  a  decree  entered  declaring  the 
forfeiture:  Mitchell  v.  Long,  9  O.  N.  P. 
(NA)  113,  20  O.  D.  (N.P.)  41. 

J.   Faxlubk  to  Fat  Lioknbb. 

Dogs  are  property  and  hence  can  not  be 
taken  without  due  process  of  law.  Hence, 
B.  8.  12672-65  {repealed  96  t.  96>  author- 
idng  the  humane  sociefy  to  seize  and  kill 
dogs  for  nonpayment  of  license  is  unconsti- 


tutional. It  is  also  void  as  a  local  law  on  a 
general  subject:  Fagin  T.  Humane.  Society, 
6  O.  N.  P.  367,  9  O.  D.  (N.F.)  341.  See  also 
CoNSTmmoNAL  Law. 

K.   Default  in  Patuent  roa  School 
Lauds. 

Under  O.  C,  {  3228,  the  only  remedy  of  the 
state  in  case  of  the  failure  of  the  purchaser 
of  school  lands  to  pay  therefor  is  by  forfeit- 
ure and  resale:  State  v.  Olidden,  31  O.  8. 
809,  ni  Longsdorf  8  Notes,  686. 

L.     MlBCXtNVCCT  IK  OmoB. 

Trustees  of  the  gas-works  of  a  city  are  of- 
ficers of  a  municipal  corporation  within  R.  S., 
{  1545-79  (repealed  98  v.  96,  {  231)  and  G.  C., 
f  12912,  which  provide  that  personal  interest 
of  such  officer  in  a  contract  forfeits  his  office. 
But  quo  u^arranio  does  not  lie,  the  statutory, 
remedy  of  G.  C,  8  4674  being  exclusive :  State 
V.  Funk,  16  O.  C.  C.  155,  8  O.  C.  D.  782. 

On  conviction  of  a  county  commissioner  for 
misconduct  in  office  the  court  can  only,  un- 
der G.  C,  {  12920,  forfeit  the  office  held  at 
the  time  of  misconduct,  and  if  that  has  ex- 
pired, and  the  defendant  is  holding  a  new 
term,  the  latter  can  not  be  forfeited,  for  the 
crime  did  not  make  him  ineligible:  Stahl  v. 
State,  U  O.  C.  C.  23,  5  O.  C.  D.  29  [reversed 
on  other  grounds,  Knight  v.  State,  54  O.  S. 
366,  IV  LongsdorPa  Notes,  640].  See  also 
Officb. 

R.  8.,  i  1348  {unconstitutional.  State  v. 
Leiois,  69  O.  S.  202,  IV  Longsdorfs  Notes, 
956),  forfeiting  the  clerk's  salary  on  con- 
viction of  misconduct  in  office,  will  not  de- 
prive his  sureties  of  a  credit  thereof  where 
he  has  not  been  convicted,  although  an  in- 
dictment is  pending,  and  he  is  undoubtedly 
guilty:  State  v.  Hobsen,  6  0.  N.  P.  321,  6 
O.  D.  (N.P.)  442.    See  also  Cleke  of  Coubt. 

The  failure  to  give  bond  is  not  a  forfeiture 
of  the  office  of  policeman :  Brown  t.  Milford, 
8  O.  N.  P.  317,  11  O.  D.  (N.P.)  406. 

M.    VlOLATIOn-  OF  Chabtkb. 

An  ultra  virea  provision  in  a  trackage 
contract  which  can  be  eliminated  from  ^e 
rest  of  the  contract  is  not  ground  for  for- 
feiture of  the  company's  charter:  Railway  T. 
Railway,  6  0.  C.  0.  (N.S.)  637,  16  O.  C.  D. 
705. 

Mere  intent  on  the  part  of  a  railroad  com- 
pany to  violate  public  duties  is  not  ground 
for  the  forfeiture  of  its  charter:  Railway  T. 
Railway,  6  O.  C.  C.  (N.S.)  537,  15  0.  C.  D. 
705.    See  also  Raiuioads. 

For  proceedings  to  oust  a  corporation  from 
the  exercise  of  corjMrate  franchises,  see  Quo 
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N.    FoamTUBE  worn  OBAnn  or  Ubb. 

When  land  la  granted  to  a  tatj  npui  a 
valnable  eomUcratlon  to  be  wed  for  streets 
and  othor  parposea  the  title  will  not,  in  the 
abaenee  of  an  ei^msa  stipulation  to  that  end, 
nvest  in  the  grantor  beeanie  the  land  Is 
sabsequently  uaed  for  street  and  railroad 
purposes :  BaUroad  State,  ev  rel.,  86  0.  S. 
251. 

Under  a  deed  stating  a  nee  but  without  a 
clause  of  re-entry,  there  is  no  reverter  to  the 
grantor  because  the  land  is  used  for  a  double 
purpose:  RaUioay  T.  State,  ear  ret.,  85  0.  S. 
2S1. 

A  lot  was  conv^ed  to  a  cburch  with  a 
clause  of  forfeiture  and  re-entry  if  the  prop- 
erty should  ever  be  used  for  other  than 
ehurch  purposes.  The  city  appropriated  a 
part  of  the  lot  to  widen  a  street,  the  compen- 
sation being  claimed  by  both  the  grantor  and 
the  church.  It  was  held  tbat  performance 
of  the  condition  subsequent  was  prevented  by 
act  of  law,  so  that  the  condition  and  not 
the  estate  was  destroyed  and  the  cburch  is 
entitled  to  the  money;  Oinoimtati  t.  Babb, 
4  O.  D.  (N.P.)  404,  29  BulL  284  [affirmed, 
without  opinion,  Babb  t.  Cmotiinatj,  6fi  0.  S- 
687]. 

A  deed  of  convey anoe  for  one-half  acre 
of  land  having  been  made  and  delivered  by  a 
grantor  to  two  grantees  upon  consideration 
of  twenty  dollars,  as  follows:  "To  have  and 
to  hold  the  above  granted  and  bargained 
premises  with  the  appurtenances  thereof  unto 
them,  the  said  grantees  or  their  successors 
in  office,  forever,  to  their  own  proper  use  and 
behoof,  but  it  is  expressly  to  be  understood 
Uiat  the  said  grantees  nor  their  successors 
in  office,  shall  not  at  any  time  tise  or  occupy 
the  aforesaid  premises  for  any  other  pur- 
pose or  purposes  tfaan  whereon  to  erect  or 
build  religious  meeting  bouses  or  parsonages, 
and  for  cemetery  or  burying  ground,  and  that 
the  said  cemetery  or  burying  ground  sliall 
be  free  and  common  to  and  for  all  religious 
denominations  who  may  desire  to  occupy  the 
same  for  the  purpose  of  interring  the  dead, 
under  the  immediate  direction  and  rela- 
tions of  said  grantees  or  their  successors  in 
office,  but  this  reservation  shall  not  extend 
to  inhibit  or  prevent  the  fencing,  planting 
trees  or  shrubs,  making  tombs,  monuments 
or  other  ornamental  improvements,"  and  a 
street  having  been  located  by  the  village 
upon  a  strip  of  siud  land  thirty  feet  wide, 
for  which  the  successors  of  said  grantees  re- 
ceived five  hundred  dollars,  and  an  action 
having  been  brought  by  the  heirs  of  the 
grantor  against  the  village  for  the  recovery 
of  the  value  of  said  strip  of  land,  it  was 
held,  that  said  heirs  had  no  title  to  said 
■trip  of  land,  and  no  right  to  the  value 


thereof  and  tbat  as  said  deed  had  no  words 
of  forfeiture  or  re-entry,  the  diverting  of 
said  lands  to  uses  and  purposes,  other  than 
those  expressed  in  the  deed,  did  not  in  I^al 
effect  revest  titie  to  said  lands  in  the  grantor, 
or  his  heirs:  A«hland  T.  Oretner.  S»  0.  S.  87, 
IV  LoBgsdorf  s  Notea,  732. 

O.  NozT-usB  or  Fraitcbibb. 

The  nonuser  of  the  franchise  of  the  cor- 
poration to  which  the  property  is  granted 
and  its  practical  abandonment  does  not  create 
a  reversion  to  the  donor  if  the  use  is  capable 
of  enforcement:  Webb  T.  ifoler,  8  O.  648,  X 
Longadorf  s  Notes,  466.   See  also  CoBrou- 

TI0N8. 

F,  FfttmruBE  or  Easehekt  AcQmnnt  Br 

EUIKBNT  DOHAIIT. 

The  trustees  winding  up  a  canal  company 
which  had  been  ousted  from  the  right  to  be 
a  corporation,  sold  the  canal  to  a  railroad 
which  proceeded  to  condemn  the  land  and 
pay  the  appropriation  money  into  court. 
It  was  held  that  the  heirs  of  the  original 
owners  of  the  land  and  not  the  railroad  were 
entitled  to  the  money,  for  on  ouster  the 
land  reverted,  freed  from  the  easement:  Rail- 
road Co.  V.  Parmelee,  I  O.  C.  C.  239,  1  0.  C. 
D.  130  [affirmed,  without  opinion,  by  su- 
preme court,  Bailroad  T.  Pormelee,  23  Bull. 
1081. 

Ouster  of  a  canal  company  and  its  disso- 
lution by  order  of  court  puts  an  end  to  rights 
which  it  had  to  use  the  bed  of  a*  river  for  the 
canal,  and  the  trustees,  winding  it  up,  can 
not  convey  such  rights,  but  they  revert  to 
the  proper  owners:  Dajf  v.  BaUnad  Co.,  44 
0.  e.  406,  IV  Longsdorf  s  Notes,  219. 

Where  a  canal  company,  owning  a  dam 
across  a  river  had  acquired  the  right  to  over- 
flow land  of  an  upper  proprietor  and  assigns 
to  mill  owners  their  land  and  dam  and  the 
right  to  the  surplus  water  not  needed  for  the 
canal,  this  does  not  give  them  the  right  ol 
such  overflowing  after  dissolution  of  the  eor- 
poration.  Such  right  reverts  if  assigned: 
McOombt  T.  Stewart,  40  0.  S.  647,  IV  Longs- 
dorf's  Notes,  47.  See  also  EAHniroT. 

Q.  Bbe&ch  w  Exprkbs  ComnnoH. 

An  assignee  of  the  lessee  is  bound  by  the 
condition  of  forfeiture  for  nonpayment, 
though  the  word  assigns  is  omitted,  for  it 
attends  on  the  term:  Oovntee  v.  ArtMtrong, 
9  Dec.  Rep.  62,  10  BulL  339. 

A  devise  to  a  county  of  land  on  condi- 
tion it  pays  an  annuity  to  the  widow  does 
not  involve  the  question  of  the  constitution- 
ality of  a  later  act  authorizing  a  tax  to  pay 
the  annuity,  for  the  devise  is  not  forf^tcd 
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by  the  county's  iiubiUty  to  pay,  hat  hy  ac- 
taal  nonpayment:  Canter  t.  Oommtaaionen, 
16  O.  S.  363,  n  Longnlorfs  Notes,  782.  See 
also  Wnxa,  LnAcns  and  Detisbs. 

A  forfeitare  of  husband's  life  estate  will 
not  be  decreed  for  failure  to  pay  off  mort- 
gages where  it  appears  that  the  testatrix 
executed  them  only  to  save  ber  husband 
from  the  burden  of  paying  building  aasocia* 
tion  dues,  and  the  right  of  forfeiture  is  baaed 
on  a  provision  in  the  wilt  relating  to  de- 
fault on  bis  part  in  meeting  charges  for 
maintenance,  for  taxes,  etc.:  BonAom  T.  Lu- 
cos,  7  O.  L.  R.  301. 

A  lessee  operating  under  an  oil  and  gaa 
lease,  who  has  entered  upon  the  premises 
and  expended  money  under  such  lease,  has 
a  right  to  know  if  the  lessor  is  going  to 
insist  upon  greater  developments  of  the  prop- 
erty that  have  already  been  going  on  and 
shall  have  notice  of  the  fact  and  be  given  an 
opportunity  to  more  fully  and  mora  speedily 
develop  the  property  before  the  lessor  is  en- 
titled to  claim  a  forfeiture  of  the  lease  on 
the  ground  that  there  is  not  a  reasonable 
operation  under  the  lease:  Oil  Co.  v.  Hulbert, 
14  O.  C.  0.  144,  7  O.  0.  D.  S21. 

Competent  parties  may  make  time  of  the 
"essoice  of  the  contract,"  and  enforce  a  for- 
feiture, as  stipulated  in  a  case  of  a  default: 
Hvlett  y.  Fairbanka,  40  O.  S.  233,  IV  Longs- 
dorfs  Notes,  21. 

Where  a  lessee  under  a  lease  for  three 
and  one-half  years  renewable  forever,  holds 
over  for  twenty  days  before  notice  is  served 
upon  him  to  quit  the  premises,  he  thereto 
eieets  to  renew  the  lease^  and  the  provision 
sot  having  been  ennplied  with,  tiiat  a  for- 
feiture could  only  be  declared  after  demand 
for  unpaid  rent  duly  made  according  to  law; 
the  lessee  upon  offering  to  pay  his  arrear- 
ages is  entitled  to  a  decree  quieting  his  title 
to  a  permanent  leasehold:  Foster  v.  Slliaon, 
12  0.  C.  C.  (N.S.)  399,  21  O.  C.  D.  613 
[affirming  Ellison  v.  Foster,  19  0.  D.  (N.P.) 
849,  6  O.  L.  R  966]. 

Where  a  policy  of  insurance  contains  a 
clause  of  forfeiture  by  reason  of  the  non- 
payment of  premiums  at  a  certain  time,  it 
is  a  valid  part  of  the  contract  and  the  policy 
may  be  forfeited  unless  prohibited  by  stat- 
ute: Sicander  v.  Insurance  Co.,  1  0.  C.  C. 
(N.S.)  233,  15  O.  0.  D.  3. 

Where  a  street  railway  grant  provided 
that  the  roads  should  be  built  and  in  opera- 
tion within  six  months  from  the  time  the 
city  bad  completed  certain  grading,  which 
grading  was  not  done  for  ten  years  although 
the  larger  part  of  the  road  was  built  and  put 
in  operation,  and  where  the  city  after  ten 
years  caused  the  stipulated  grading  to  be 
done,  which  during  the  winter  months  settled 
from  six  inches  to  a  foot,  and  was  leveled  up, 


and  the  construction  of  the  road  bt^n,  the 
rale  requiring  that  forfeiture  be  strictly  con- 
strued against  those  for  whose  benefit  th^ 
are  provided,  together  with  the  entire  failure 
of  the  city  to  show  any  dunages  suflfored  1^ 
reason  of  the  delay,  and  the  farther  fact 
that  if  any  part  of  the  franchise  is  to  be 
forfeited,  it  must  be  forfeited  as  a  whole 
including  the  portion  of  the  road  which  waa 
built  tm  years  before  the  city  did  the  stipu- 
lated grading,  forbids  the  granting  of  a  for- 
feiture of  Bueh  franchise;  Totedo  T.  Rail- 
way Co.,  2  O.  O.  C.  (N.S.)  97,  16  O.  C  D. 
441. 

When  an  ordinance  granting  a  street  rail- 
way franchise  provides  that  a  failure  to  com- 
ply with  the  terms  and  conditions  of  the 
ordinance  after  twenty  days  notice  from  the 
city  council  shall  operate  as  a  forfeiture  of 
all  rights  and  franchises  granted,  the  fail- 
ure of  the  owner  of  the  franchise  to  lay  a 
track  in  a  portion  of  the  territory  covered 
by  the  franchise  will  not  work  a  forfeiture 
of  its  rights  to  lay  such  track  in  the  absence 
of  notice  given  as  provided  in  the  ordinance: 
Akron  v.  Traction  Co.,  6  0.  C.  C.  445,  17  0. 
C.  D.  536  [affirmed,  without  opinion,  Akron 
V.  Traction  Co.,  75  O.  8.  565]. 

See  also  Landlord  and  TEifAitrT;  Ihsub- 
AKCE;  Deeds. 

R.   Breach  of  Implied  CoNDmo^. 

A  deed  in  fee  by  a  tenant  for  life  passes 
the  life  estate,  but  does  not  forfeit  it  to 
the  remainderman  or  reversioner:  Carpenter 
y.  Denoon,  29  0.  S.  379,  III  Longsdorf's 
Notes,  479;  Koltenhrock  v.  Cracraft,  36  O.  S. 
684,  III  Longsdorfs  Notes,  876.  See  also 
Life  Estates. 

A  forfeiture  clause  in  a  lease  of  land,  for 
the  purpose  of  drilling  for  oil,  making  the 
lease  void  for  failure  to  comply  with  the 
conditions  mentioned,  does  not  apply  to 
breach  of  implied  covenants,  such  as  reason- 
ably to  develop  the  land  and  protect  the 
lines.  The  only  remedy  is  an  action  for 
damages:  Harris  y.  Oil  Co.,  67  O.  S.  118,  IV 
Longsdorf's  Notes,  708, 

S.   Bbeach  of  Tbubt. 

Acts  or  omissions  of  the  trustees  can  not 
create  a  forfeiture  and  reversion  of  the  prop- 
erty to  the  donor's  heirs.  The  court  would 
only  remove  the  trustees  and  appoint  others, 
or  compel  due  performance:  Cincinnati  v. 
McMicken,  6  O.  C,  C.  188,  3  O.  C.  D.  409. 

Changes  of  faith  by  tJie  constitutional 
majority  not  involving  a  substantial  de- 
parture from  the  established  doctrines  of  a 
religious  society  are  not  a  perversion  of  the 
trusts  on  which  its  prt^erty  is  held:  Atfce 
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T.  Floyd,  6  0.  C.  C.  80,  3  O.  C.  D.  359.  See 
also  Charities. 

T.   Breach  of  Cqtenant. 

Where  a  waterworks  company  operating 
in  a  city  by  contract  witli  the  city>  ii  en- 
joined from  enforcing  unrrasonable  rules  and 
violates  the  injunction,  the  eil^  can  not  have 
the  franchise  forfeited,  but  only  punishmfflit 
as  for  contempt:  Xeteark  v.  Watenoorka  Co^ 
4  0.  N.  P.  341,  6  0.  D.  (X.P.)  518.   See  also 

The  remedy  for  a  breach  of  an  implied 
covenant,  is  not  by  way  of  forfeiture  of  the 
lease,  in  whole  or  in  part,  but  by  an  action 
for  damages  caused  by  such  breach:  Harria 
T.  Oa  Co.,  67  0.  S.  118,  IV  Longsdorfs 
Notes.  708. 

In  the  absence  of  a  forfeiture  clause  in  a 
deed  excepting  and  rpserving  the  timber  on 
lands,  with  the  privilege  of  removing  the 
same  within  a  stipulated  time,  grantor's 
right  to  the  timber  severed  from  the  realty 
is  not  lost  nor  their  title  forfeited  because 
of  their  failure  to  remove  the  same  within 
tbe  time  stipulated  in  the  deed:  Watoutt  v. 
TreitcK,  82  O.  S.  263,  IV  Longsdorfs  Notes, 
1060. 

In  the  absence  of  a  forfeiture  clause  in  a 
deed  excepting  and  reserving  the  timber  on 
lands,  with  the  privilege  of  removing  the 
same  within  a  stipulated  time,  the  landowner 
can  not  recover  from  the  grantors  the  value 
of  timber  severed  from  the  realty  hut  not 
removed  until  after  the  expiration  of  the 
stipulated  period,  but  the  extent  of  his  rem- 
edy is  the  damage  he  may  have  sustained  by 
reason  of  the  grantor's  trespass  and  occupa- 
tion of  his  land:  Walcuti  v.  Treisch,  82  O. 
S.  263,  IV  Longsdorfs  Notes,  lOGO. 

U.   Penalties  ix  CoxTRAots. 
See  Dauaoes. 

IV.  CONSTRUCTION. 
A.   Statutobt  Fbovisions. 

A  statute  to  impose  a  forfeiture  must  be 
clear,  and  the  intent  manifest :  Bond!  v. 
Sxcearingm,  1  O.  395,  I  Longsdorfs  Notes,  91. 

Statutes  imposing  forfeitures  are  construed 
strictly  in  the  case  of  a  right  of  action 
against  a  surety  where  the  creditor  disre- 
gards the  notice  to  sue:  Moormtmn  v.  Voas, 
77  O.  S.  270,  IV  Longsdorfs  Notes,  1032. 

Statutes  are  construed  to  avoid  a  penalty 
or  forfeiture  if  possible:  fftate  v.  Elson,  77 
O.  S.  489,  IV  Ivongadorfs  Notes,  1034. 

G.  C,  §  12191,  relative  to  notice  by  surety 
to  creditor  to  sue  is  in  derogation  of  the 
common  law  end  should  not  be  extended  be- 


yond its  plain  terms:  Jfoomumn  T.  Vom,  77 
0.  S.  270.  IV  Longsdorfs  Notes,  1032. 

Statutes  imposing  forfeitures  or  damages 
beyond  just  compensation  to  the  party  in- 
jured are  construed  strictly:  RaUvHiy  V. 
Wells,  65  O.  S.  313,  IV  Longsdorfs  Notes, 
887. 

Where  a  statute  forbidding  the  use  of  for- 
eign bank  bills  of  less  than  $10,  merely  makes 
paper  given  wholly  or  in  part  for  them  void, 
and  does  not  enact  it  to  be  unlawful,  a  re- 
newal note  given  In  part  for  such  paper  is 
not  wholly  void,  but  only  to  the  extent  of 
the  former  void  paper.  Forfeitures  are  not 
wrought  out  by  construction:  Doty  v.  Bamk, 
16  O.  S.  133,  II  Longsdorfs  Notes.  764. 

Or.  C.  S  10542,  as  to  forfeiture  is  punitive 
in  effect  and  must  be  strictly  eonsbued: 
Mitchell  v.  Long,  9  O.  N.  P.  (N.S.)  113, 
20  O.  D.  (N.P.)  41. 

G.  C,  S  10542,  as  to  forfeiture  is  not  a 
rule  of  property;  Mitt^U  T.  iMg,  9  0.  N. 
P.  (N.S.)  113,  20  0.  D.  (N.P.)  41. 

The  statute  of  descents  provides  in  clear 
terms  that  where  one  dies  intestate  and 
seized  in  fee  of  lands,  tli^  shall  descend  and 
pass  to  the  children  of  such  intestate  and 
the  courts  can  not,  upon  consideration  of 
policy,  so  interpret  the  statute  so  as  to  ex- 
clude from  the  inheritance  one  who  murders 
such  intestate:  Deem  v.  MilUkin,  6  0.  C.  C. 
357,  3  O.  C.  D.  491  [affirming  Deem  T.  Bia- 
inger,  11  Dec.  Rep.  492,  27  Bull.  IS6,  and 
affirmed,  without  opinion,  Deem  T.  MilUkin, 
63  O.  S.  668]. 


B.    FBOnBTONa  IffSIBIBD  BT  ACT  OP  PABTIBS. 

Forfeitures  are  not  favored  by  the  courts 
especially  where  it  appears  that  the  provi- 
sion of  forfeiture  is  put  into  a  contract, 
agreement  or  franchise  only  to  secure  the 
performance  of  the  work:  Toledo  v.  Railway 
Co.,  2  O.  C.  C.  (N.S.)  97,  15  O.  C.  D.  441. 

Clauses  for  forfeiture  in  insurance  policy 
are  construed  strictlv:  Swander  v.  Insurance 
Co.,  1  O.  0.  C.  {N.S.")  233,  16  O.  C.  D.  3. 

The  equity  rule  construing  a  forfeiture 
clause  strictly  applies  at  law:  Webater  v. 
Insurance  Co^  53  O.  S.  658,  IV  Lon^orfs 
Notes,  613. 

Provisions  for  forfeiture  are  to  receive, 
where  the  intent  is  doubtful  a  strict  eon- 
struction  against  those  for  whose  benefit  tb^ 
are  introduced :  Webster  v.  Ineurance  Go,,  53 
O.  S.  658,  IV  Ixjngsdorf's  Notes,  613. 

A  stipulation  for  the  payment  of  $5,000 
to  the  lessor  as  a  "forfeiture,"  upon  viola- 
tion of  a  clause  as  to  releasing  by  tbe  lessee, 
is  treated  as  an  agreement  for  liquidated 
damages  if  the  parties  had  agreed  before  as 
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enable  him  to  take  advantage  of  the  for- 
feiture  and  purciiase  the  rights  so  forfeited, 
they  commit  a  fraud  upon  tlieir  co-obligors. 
If  a  third  party,  with  knowledge  of  the  con- 
tract of  purchase,  of  the  relations  of  said 
co-obligors  and  of  the  facts  as  to  said  mon^, 
receives  the  same  and  uses  it  to  carry  the 
plan  into  effect,  he  is  so  far  a  par^  to  the 
fraud  that  he  can  not  bold  the  rights  so 
purchased  against  the  co-obligors  so  de- 
frauded :  Hvlett  T.  Fairbanka,  40  O.  S.  8S3, 
IV  Longsdort'8  Notes,  21. 

YI.   AOAINST  WHOM  FORFEITURE 
OPERATES. 

An  asBignee  of  the  lessee  is  bound  by  the 
condition  of  forfeiture  for  nonpayment  though 
the  word  "assignee"  is  omitted,  for  it  at- 
tends on  the  term:  Oountee  v.  Armstronff, 
9  Dec  Rep.  62,  10  Bull.  330. 

Vn.  EXCUSES. 

Where  a  city  ordinance  granted  a  right  to 
lay  pipes  in  streets,  provided  a  bond  were 
first  given  to  the  approval  of  a  board  and 
the  city  solicitor,  and  that  work  shall  begin 
in  a  year  from  the  taking  effect  of  the  ordi- 
nance or  it  shall  be  void,  and  the  city  solici- 
tor enjoins,  and  the  case  is  not  dismissed 
until  a  year  has  elapsed,  and  then  the  bond 
tendered  is  refused  on  the  ground  of  time,  it 
was  held  that  the  conditions  would  be  re- 
garded as  subsequrait  unless  dearly  appear- 
ing to  be  precedent;  that  the  pendency  of  the 
action  may  excuse  the  delay,  and  postpones 
the  ordinance  taking  effect,  and  that  man- 
damus to  compel  action  on  the  bond  will  lie: 
State,  ew  rel.,  t.  Boyce,  43  0.  S.  46,  IV  Longs- 
dorf's  Notes,  146  [reversing  State,  ta  rel,, 
T.  Boy<ie,  0  Dec.  Rep.  165,  11  BuU.  131].  See 
also  Gbants. 

Time  may  be  made  of  the  essence  and  a 
forfeiture  of  a  joint  purchase  be  enforced  on 
default,  but  if  nonperformance  is  occasioned 
by  erroneous  information  by  the  agent  of  the 
party  not  in  default,  the  forfeiture  ^ill  be 
relieved  against:  Hulett  v.  Fatr&onlv,  40 
O.  S.  233,  IV  Longsdorf's  Notes,  21.  See 
also  Sales. 


to  the  amount  of  damages  that  would  arise: 
RoUnew  v.  Fieh,  8  O.  L.  R.  620  [aifirmed, 
Fi»k  T.  Rohimon,  14  O.  C.  C.  (N.S.)  414, 
23  O.  C.  D.  398].   See  also  Daicaqis. 

A  clause  in  an  iosurance  policy  provided 
thatr  "If  the  company  shall  claim  the  fire 
was  caused  by  the  act  or  neglect  of  any 
person  or  eorporatitm,  the  company  shall  Iw 
subrogated  to  all  right  of  recovery  by  the 
insured  for  the  loss  resulting  therefrom, 
and  such  r^ht  shall  be  assigned  to  the  com- 
pany by  the  insured."  It  was  held  that  a 
stipulation  such  as  the  latter  can  only  be 
used  to  work  a  forfeiture  etrictisaime  juris. 
That  clause  being  inserted  by  the  insurer 
for  the  protection  of  the  insuree  is  to  be 
construed  most  strongly  against  the  insurer 
and  in  favor  of  the  insured.  In  view  of 
the  facte  disclosed  in  this  case,  the  court 
could  not  by  way  of  purely  legal  construc- 
Uon  give  the  stipulation  the  effect  which  the 
defendant  claimed  for  it  and  void  the  policy : 
Bnsel  v.  Insurance  Co.,  88  0.  S.  269. 

V.   WHO  CAN  ENFORCE  FORFEITURE. 

Mere  rights  of  entry  are  not  alienable,  for 
no  one  but  the  grantor  or  his  heirs,  that  is, 
he  or  his  privies  in  blood,  can  insist  on  the 
performance  of  an  express  condition  subse- 
quent or  take  a  benefit  of  its  breach.  The 
power,  to  forfeit  for  the  breach  can  not  he 
assigned,  conveyed  or  even  devised,  and  on 
an  attempt  to  do  so  the  condition  is  gone: 
Branch  v.  Directors,  11  Dec.  Rep.  809,  29 
Bull.  398;  State  V,  Railway,  1  O.  N.  P.  292, 
2  0.  D.  (N.P.)  300;  Ackerman  v.  Thompson, 
1  O.  N.  P.  598,  10  O.  D.  (N.P.)  361  [re- 
versed on  other  grounds,  Thompson  v.  Acker- 
man,  21  O.  C.  C.  740,  12  O.  C.  D.  458]. 

The  provision  of  6.  C,  §6972,  that  if 
leased  premises  are  used  for  gaming  the 
lessor  may  declare  the  lease  at  an  end,  is 
a  condition  subsequent,  the  right  to  enforce 
wMch  can  not  be  transferred  and  rests  only 
in  the  lessor  or  his  privies  in  blood.  The 
possibility  of  reverter  is  a  mere  expectancy 
dependent  on  an  uncertain  event,  and  can 
not  be  alienated,  and  this  doctrine  applies 
to  lesser  estates  as  well  as  to  a  fee:  Acker- 
man  T.  Th(m/paon,  7  O.  N.  P.  598,  10  O.  D. 
<N.P.)  361  [reversed  on  other  grounds, 
Thompton  T.  Ackerman,  21  0.  C.  C.  740,  12 
O.  C.  D.  4S6].   See  also  Gahbuno. 

If  two  co-obligors,  on  a  note  given  for  the 
purchase  price  of  certain  land,  said  note 
containing  a  forfeiture  clause  for  failure  to 
make  prompt  payment,  having  the  means  to 
promptly  pay  their  idiare  of  such  a  note 
(without  notice  to  their  copartners  of  an 
intent  to  not  pay  said  share)  in  order  to 
force  the  forfeiture,  place  said  sum  (and 
more)  In  the  hands  of  a  tiiird  party  to 


VIII.  WAIVER. 

The  omission  to  take  any  steps  for  so  long 
a  period  for  the  forfeiture  of  the  title  on 
the  ground  of  failure  of  a  condition  subse- 
quent, constitutes  a  waiver  of  the  rights  to 
insist  upon  forfeiture,  and  bars  the  plaintiffs 
from  recovering  the  property:  Field  Y,  Rail- 
way, 3  O.  C.  C.  (N.S.)  130,  13  O.  C.  D.  1. 

Injunction  will  lie  to  restrain  the  lessors 
of  premises  from  declaring  the  forfeiture  of 
a  lease  containing  a  covenant  against  under- 
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letting,  where  past  vioUtions  of  thU  oove- 
tuuit  had  been  made  with  the  knowledge  of 
the  lessors  and  without  objection  from  them ; 
but  such  an  injunction  will  not  operate  to 
prevent  lessors  from  insisting  upon  an  ob- 
serrance  of  the  covenant  against  under-let- 
ting in  the  future,  after  notice  of  their  In- 
tention to  thereafter  stand  on  the  covenant: 
Beokenbaoh  v.  Barlow,  12  O.  O.  C.  (N.S.) 
670,  21  O.  C.  D.  496  [affirmed,  without  opin- 
ion, Hariow  y.  BeckeHbaeh,  8fi  0.  S.  4S2]. 

IX.  ESTOPPEL. 

One  who  had  full  knowledge  of  the  exist- 
ence of  a  will  which  had  never  been  pro- 
bated, is  estopped  to  set  up  against  another 
the  forfeiture  of  a  devise  because  of  the 
lapse  of  a  three-year  period  for  probate: 
MitcheU  V.  Long,  9  0.  N.  P.  {TH.S.)  113, 
20  O.  D.  (N.P.)  41. 

X.    RELIEF  IN  EQUITY. 

Statutory  penalties  or  forfeitures  are  not 
relieved  by  equi^:  Justice  v.  Lowe,  26  0.  S. 
372,  III  Longsdorf's  Notes,  811. 

Forfeitures  by  nonperformance  of  condi- 
tions precedent  are  not  relieved  against,  nor 
when  the  parties  can  not  be  put  in  ttatu  quo : 
Bohert  V.  Imurance  Co.,  13  Dec.  Rep.  66,  2 
D.  106. 

Forfeitures  are  odious,  and  must  not  be 
procured  by  management,  stratagem,  or  trick- 
ery, to  entrap  a  party:  Insurance  Co.  v.  Po((- 
ker,  33  0.  S.  459,  III  Longsdorf's  Notes,  683. 

If  a  penalty  seems  to  be  intended  only  as 
a  security  for  performance  of  the  considera- 
tion, equity  may  relieve,  for  no  injury  Is 
thereby  done.  Not  so  where  the  relief  would 
destroy  the  substance  of  the  contract,  as  if 
the  stipulated  thing  be  a  collateral  act,  for 
no  precise  value  can  be  aCBxed  to  such  an 
act:  Hutoheaon  v.  Moyutt,  1  O.  14,  I  Longs- 
dorf's Notes,  64. 

While  equity  never  decrees  an  ouster  or 
forfeiture,  a  court  of  chancery  may  by  man- 
datory Injunction  require  performance  of  the 
condition  under  which  a  corporation  exercises 
its  franchises:  Milford  v.  Traction  Co.,  4  O. 
C.  a  191,  16  O.  C.  D.  271. 

XI.  KBMEDIES. 

Where  a  village  grant  of  the  right  to  build 
a  street  railroad  required  certain  conditions 
as  to  construction  and  repair  being  observed, 
and  that  in  case  of  neglect  the  city  could 
remove  the  track,  and  six  years  after  oon- 
■tmetion  of  the  road  the  conditions  were  all 
violated,  tiie  village  can  revoke  the  franehise 
and  remove  the  track  without  a  judicial  dea- 
lantion  of  forfeiture:  Stewart  t.  AaktaJmta, 


36  BulL  46  [without  opinloB  in  the  supreme 
court].   See  also  Nuisance. 

A  suit  to  forfeit  for  nonpayment  of  rent 
will  not  be  oitertained.  The  remedy  is  eject- 
ment with  a  right  to  a  jury:  Adams  v.  Par- 
nell,  11  O.  a  C.  667.  6  O.  a  D.  190.  See 

also  liARDLOBD  AKD  T»f  ABT. 

Xn.   NOTICE  AND  DECLARATION  OF 
FORFEITURE. 

Notice  is  essential  to  a  forfeiture:  Insur- 
ance Co.  V.  Smith,  44  O.  8.  166,  IV  Lcngs- 
dorf's  Notes,  200. 

Contribution  of  associated  owners  to  a  fund 
to  secure  compliance  with  rules  can  not  be 
forfeited  as  to  any  owner  without  notice  of 
the  charges  and  time  of  hearing.  The  trial 
board  can  not  be  filled  otherwise  than  the 
articles  require.  If  the  association  has  dis- 
solved, the  court  will  try  the  issue:  Stetit  T. 
Sherlock,  8  Dec.  Rep.  186,  6  BulL  203. 

Ci^  oouncil  must  declare  forfeiture  before 
suit:  Toledo  v.  Railroad  Co.,  2  0.  C.  C.  (N. 
S.)  07,  16  O.  C.  D.  441. 

When  an  ordinance  granting  a  street  rail- 
way franchise  proVldefl  that  a  failure  to  com- 
ply with  the  terms  and  conditions  of  the 
ordinance  after  twmty  days'  notice  from  the 
city  council  shall  operate  as  a  forfeiture  of 
all  rights  and  franchises  granted,  the  failure 
of  the  owner  of  the  franchise  to  lay  a  track 
in  a  portion  of  the  territory  covered  by  the 
franchise  will  not  work  a  forfeiture  of  its 
rights  to  lay  such  track  in  the  abaenoe  of 
notice  given  as  provided  in  the  ordinanoe: 
Akron  T.  TraetUm  Oo^  6  O.  C.  C.  (N.8.)  446, 
17  0.  0.  D.  686  [affirmed,  without  opinion, 
Akron  T.  Traction  Co.,  76  0.  S.  666]. 

XHL  PARTIES. 

For  who  ean  enforce  forfeiture  see  V, 
herein. 

For  the  general  discussion  of  the  nibjcet 
of  parties,  see  FABm. 

XIV.  PLEAUmO. 

A  ecnnplaint  in  foreibls  entry  and  detainer 
for  a  violation  of  O.  C,  1 6207  ii  sufficient 
if  it  eubstantisJly  otunporti  with  the  lan- 
guage of  the  statate:  Jf oOorvey  t.  Pvdiwtt, 
27  O.  8.  660,  in  Longsdorfa  Notes,  881. 

For  the  general  discussion  of  the  subjeet 
of  pleading,  see  PLEADiNfiS. 

XV.  EVIDENCE. 

The  burden  of  proof  upon  the  assertiM  of 
the  defmse  of  foHdtnre  of  a  devise  for  fail- 
ure to  probate  the  will  is  upon  contending 
heir:  MitehOl  T.  Long,  9  O.  N.  P.  {N.8.) 
118,  20  O.  D.  (N.P.i  41. 
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For  the  gmerml  diacnusioB  of  fhe  mbjeet 
of  eviduice,  see  Eviderck 

FORFEITURE  OF 
CHARTER. 

See  CoftPOBATions ;  Quo  WABB&Nm 

FORFEITURE  OF  RECOG- 
NIZANCE. 

See  Bail  and  RscoaNizAncE. 


FORGED  AFFIDAVIT. 

See  AmnAvrr;  Ftaawsr. 

FORGED  CHECK. 

See  Nkqotubu  XirsTHnicKiiTS;  Banks  akd 
Bakxiho;  Fbadd  and  Deceit;  Fobqbbt. 

FORGED  MONEY. 

See  COUNTEBTEITING. 


FORGERY. 

Scope  Note. — Includea  falMly  otul  fraitdt^mtly  maibiiHr  o**  oltwing  vMtrumemU^  ofAer 
tham  eiroulatmy  notes  i»»ued  m  money  or  oikor  pottemment  ohUgaiioiu  or  MourvfjM,  ami 
uttering  and  publithing  such  forged  inatrunmnte;  noture  and  elemenfw  of  the  crime*  of 
forger}/,  uttering  and  pnbliiihimg  forged  instrwnonta;  and  proMcutton  ond  punieAmenl  of 
nuih  Mto  Of  ptt&Iio  offeneee.  Eaelttie*  effect  of  aUvraHon*  of  imtrumente  in  general; 
righto  and  liabiUtiee  of  ianke  pajftng,  diteountingf  ete^  forged  or  altered  papero,  and  of 
partiee  to  and  koUtere  of  forged  or  altered  promtswry  not^,  biU*  of  eaohanget  ch«ek$,  ete^ 
bond*  and  other  particular  etosm  of  Uutrwnente;  and  offonaea  of  making,  paaeing,  etc^ 
eonmterfoit  coin  or  other  money  or  yooemment  eeourvtiee. 


Cxoi*  Kef  eruicet. 

For  ^eral  questions,  see  Aidehb.  Abettou.  and  Accoupuceb;  Abbsst;  AimKnnB 

Adtmr  AIVD  COKTICT;  StIDEKOE;  InDICIHENT;  JUBinUOTIDN ;  SENTENOK;  VkNDK;  VeBDIOT. 

For  re^Kmsibility  for  crime  in  case  of  infantat  insane  persons,  etc.,  see  Cobfobatioxs; 

ttvaXBB;  EnTBAFUENT;  UuflBAKD  AlTD  WiFE;  INFANTS;  IhSAH^  IKBBCILEB  AND  IdIOTS; 

Intoxication. 

For  counterfeiting,  see  CouNTSBmriNO. 

For  rights  and  liabilities  in  connection  with  forged  notes,  see  Nbootiablb  Instbouents. 
For  the  liability  of  a  bank  for  paying  forged  paper,  see  Banks  and  Banking. 
That  ratification  of  a  forgery  is  not  possible,  see  Agency. 
That  one  may  be  estopped  to  deny  a  forgery,  see  Aobnot. 

That  there  is  an  implied  warranty  in  the  sale  of  spurious  bank  bills,  see  Sales. 
For  sending  fraudulent  instruments,  see  Sendino  Fbauduunt  Instbumbnt. 
As  to  the  effect  of  a  judgment  against  one  fiidorser  because  of  a  forgery  upon  prior 
indorsera,  see  JinMiHENT. 

For  election  as  to  counts  in  an  indictment  for  forgery,  see  Indictubht. 

For  the  competncy  of  evidenee  of  other  forgeries  in  case  of  wills,  see  Wnxs,  Legacibs 

AND  UEVISBS. 

For  the  affect  of  altaring  an  fns^ment,  aee  Altebation  or  Ikstbdxentb. 
ANALYTICAL  OTTTLINB. 

I  Definition,  7949. 
n.   Elements  of  Forgery,  7949. 

A.  Intent  to  defraud,  7949. 

B.  Falsely  makes,  alters^  etc.,  7950. 

C.  Prejudice  of  another's  rights,  7951. 

D.  Subjects  of  forgery,  7951. 

1.  Record,  or  matter  of  public  nature,  7951. 

2.  Bond,  note,  check,  etc.,  7951. 

3.  Order  for  money,  7952. 

4.  Order  for  goods  or  chattels,  7953. 

5.  Receipt,  7953. 
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m.  Uttering  and  Publishing  Forgery,  7953. 
IV.  Aiden  and  Abettors,  7954. 

V.  Defenses,  7955. 
VL  Procedure,  7955. 

A.  Venue,  7955. 

B.  Indictment,  7955. 

1.  Averments,  7955. 

a.  Purport  and  value,  7955. 

b.  Describing  instrument,  7956. 

c.  Intent  to  defraud,  7957. 

d.  Miscellaneous,  7957. 

2.  Repugnancy,  7958. 

3.  Joinder,  7958. 

C.  Evidence,  7959. 

1.  Burden  of  proof,  7959. 

2.  Who  may  testify,  7959. 

3.  Prior  similar  crimes,  7959. 

4.  Variance,  7960. 

5.  Miscellaneous,  7961. 

D.  Sentence,  7961. 
£.  Review,  7962. 


I.  DEFINITION. 

Forgery  is  the  false  and  fraudulent  mak- 
ing or  altering  of  an  inrtrument,  which 
would,  if  genuine,  apparently  impose  a  l^al 
liability  upon  another  or  change  hia  l«gal  lia- 
bility to  hiB  prejudice:  State  v.  Lingafelter, 
52  Bull.  88  [affirmed,  Lingafelter  T.  State, 
8  0.  C.  C.  (N.S.)  S37,  18  0.  C.  D.  800,  and 
exceptions  overruled  witbout  opinion,  State 
T.  Lingafelter,  73  O.  S.  380]. 


II.    ELEMENTS  OF  FORGERY. 

A.   Intent  to  Defbadd. 

An  intent  to  prejudice,  damage,  or  de- 
fraud is  an  essential  ingredient  in  the  crime 
of  forgery  and  must  be  specifically  and  posi- 
tively averred  in  the  indictment:  Drake  v. 
State,  19  O.  S.  211,  II  Longadorf's  Kotee, 
939. 

The  intent  to  defraud  some  one  must  he 
averred  and  proved  as  laid:  Bamum  v.  State, 
15  O.  717,  I  Longsdorf's  Notes,  740;  Clarke 
T.  State,  8  O.  R.  630,  II  Longsdorfs  Notes. 
870. 

A  forgery  is  complete,  though  no  one  was 
actually  injured,  if  the  tendency  and  intent 
are  manifest:  Hese  T.  State,  5  O.  5,  I  LongB- 
dorPs  Notes,  241. 

If  in  a  prosecution  for  forgery  an  intent 
to  defraud  is  shown,  it  is  immaterial  who 
was  defrauded  or  intended  to  be  defrauded 
thereby:  State  v.  Lingafelter,  52  Bull.  88 
[affirmed,  lAngapclter  v.  State,  8  O.  C.  C. 
(N.S.)  S37,  18  O.  C.  D.  800,  and  exceptions 


overruled  without  opinion,  State  T.  Linga- 
felter, 73  O.  S.  336. 

Proof  of  the  single  act  of  forgery  charged 
in  an  indictment  will  not  of  itself  warrant 
the  inference  of  guilty  knowledge  and  in- 
tent: Lingafelter,  v.  State,  8  O.  C.  C.  (N.S.) 
537,  18  O.  C.  D.  800  [affirming  State  v. 
Lingafelter,  52  Bull.  88,  and  exceptions  over- 
nil^  without  opinion,  State  v.  JAngafelter, 
73  O.  S.  330]. 


B.   Falsely  Makes,  Ai,tees,  Etc. 

Where  a  note  is  signed  in  blank,  with  mar- 
ginal figures  indicating  the  amount  for  which 
it  is  to  be  filled  up,  and  the  party  to  whom 
it  is  intrusted  for  Ailing  up  and  negotiation 
alters  the  figures,  and  ftlls  up  and  negotiates 
the  note  for  a  larger  amount,  it  is  no  for- 
gery of  the  note:  Schryver  v.  Bawkee,  22 
O.  S.  308,  III  longsdorf's  Notes,  76. 

Where  A,  for  the  purpose  of  defrauding  B, 
procured  C,  an  innocent  party,  to  sign  tbe 
name  of  B  to  a  promissory  note,  by  falsely 
representing  that  C  was  authorized  by  B  so 
to  do,  it  was  held  that  A  was  guilt;  of 
forgery:  Gregory  v.  State,  26  O.  S.  510,  III 
Longsdorfg  Notes,  323. 

Cutting  out  the  Words  "one  dollar"  from 
the  body  of  a  bank  note,  artfully  adjusting 
blank  paper  in  the  space  so  made,  and  sub- 
stitutii^  the  figure  five  for  the  figure  one, 
where  it  appears  in  the  margin  of  the  bill, 
with  intent  to  defraud,  is  altering  a  bank 
note:  Haynea  v.  State,  15  O.  S.  466,  II 
Longsdorf's  Notes,  740. 
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An  unauthorized  order  by  a  village  clerk 
other  than  on  the  treasurer,  the  clerk  Bign- 
ing  hifl  own  name,  and  not  personating  an- 
other, even  though  it  is  published  by  him 
as  an  authorized  instrument,  does  not  con- 
stitute a  forgery;  Snyder  t.  State,  8  O.  C.  C. 
483.  4  0.  C.  D.  279. 

C.    FBEJTDIOE  of  AlfOTHZB'S  RIGHTS. 

To  constitute  forgery  the  inBtrument  must 
be  such  when  forged,  that  it  does  or  may 
tend  to  prejudice  the  rights  of  another:  Bar- 
num  T.  State,  15  O.  717,  I  Longsdorf's  Notes, 
740;  Clarke  v.  Stote^  8  O.  8.  630,  II  Longs- 
dorf's  Notes,  370. 

Where  a  bill  of  exchange  to  the  order  of 
A,  which  has  not  been  endorsed  by  A,  is 
taken  by  B,  and  C's  name  is  endorsed  thereon 
by  B  without  authority,  it  is  not  a  forgery 
since  the  endorsement,  if  genuine,  could  not 
operate  as  a  transfer  of  the  bill:  Drake  v. 
State,  10  0.  S.  211,  II  Longsdorfs  Notes, 
930. 

An  indictment  charging  that  C,  with  in- 
tent to  defraud  L,  had  falsely  altered  a  re- 
ceipt made  to  L  by  a  county  treasurer  for 
the  payment  of  taxes,  so  that  the  receipt 
in  its  altered  form  represented  the  payment 
of  a  warn  larger  than  that  originally  ex- 
pressed therein,  is  bad,  because  upon  its 
face  the  receipt  could  not  prejudice  the 
rights  of  L;  Clarke  v.  State,  8  O.  S.  630,  II 
Longsdorfs  Notes,  370. 

A  member  of  a  firm  or  partnership  can 
not  be  prosecuted  for  the  forgery  of  a  con- 
tract for  advertising  turned  in  to  the  com- 
pany with  intent  to  defraud  it;  one  member 
of  a  partnership  can  not  commit  a  fraud 
upon  the  other  member  or  members  for  which 
he  would  b«  criminal^  liable:  State  T.  Pope, 
4  O.  L.  B.  632. 

D.   Stjbjects  of  Fobgebt. 
1.    Record,  or  Matter  of  Public  Nature. 

A  county  treasurer's  tax  duplicate  is  not 
a  "record"  within  the  meaning  of  G.  C, 
113083:  Smith  T.  State,  18  O.  S.  420,  II 
Longsdorfs  Notes,  906. 

A  certificate  of  conduct  made  to  a  church 
session  is  not  "an  authentic  matter  of  a  pub- 
lic nature,"  so  as  to  make  it  the  subject 
of  forgery:  Peoir*  V.  Harrak,  T.  268. 

Formerly  a  peddler's  license  was  not  "an 
authentic  matter  of  public  nature":  State 
T.  BrOMOn,  1  Dec.  Kep.  31,  1  W.  L.  J.  222. 

2.    Bond,  Tfote,  Check,  Etc., 

A  bond  purporting  to  be  issued  under  a 
.statute,  in  anticipation  of  a  tax  authorized 
to  be  tevied,  to  pay  for  a  public  improve- 


ment, is  the  subject  of  forgery,  although  the 
statute,  under  certain  conditions  which  may 
or  may  not  exist,  would  have  an  operation 
in  conflict  with  the  constitution:  Bowles  v. 
State,  37  0.  S.  35,  III  Longsdorfs  Notes,  890. 

A  foreign  bank  hill  may  be  the  subject  of 
forgery:  Thompson  v.  State,  9  O.  S.  SS4,  11 
Longsdorfs  Notes,  381. 

An  endorsement  of  a  promissory  note  ia 
a  subject  of  forgery:  Poage  v.  State,  3  O.  S. 
229,  II  Ijongsdorfs  Notes,  22. 

An  endorsement  of  a  check  is  a  subject 
of  forgery:  Cosner  v.  State,  1  O.  C.  C.  (N. 
S.)  197,  14  O.  C.  D.  734  [affirmed,  without 
opinion.  State  v.  Comer,  68  O.  S.  722], 

Where,  by  the  fraud  of  a  third  povon,  a 
depositor  of  a  bank  is  induced  to  draw  his 
check  payable  to  a  nonexisting  person  or 
order,  the  drawer  or  maker  being  in  ignor- 
ance of  the  fact  and  intending  no  fraud,  the 
bank  on  which  the  check  is  drawn  is  not 
authorized  to  pay  it  and  charge  the  amount 
of  the  instrument  so  drawn  to  the  account 
of,  its  customer  on  the  endorsement  of  the 
party  presenting  it,  although  the  instrument 
appears  to  have  been  previously  endorsed  by 
the  party  named  as  payee.  Such  eadorfli9> 
ment  is  in  effect  a  forgery,  and  the  payment 
thereon  by  the  bafdc  confers  no  right  on  it 
as  against  the  maker  or  drawer  of  the  in- 
strument, the  check:  Jones'  Btrnt  t.  BofiX^  14 
O.  N,  P.  {N.S.)  129,  23  O.  D.  (N.P.)  363. 

3.   Order  for  Monejf. 

A  forged  instrument  as  follows:  "Wen. 
10th,  Mr.  Davis,  pleas  let  the  hoy  have  (6,00 
dolers  for  me,  B.  W.  Earl,"  is  prima  faoie 
an  order  for  the  payment  of  money  within 
the  meaning  of  G.  C,  S  13083 :  Evant  v. 
State,  8  O.  S.  196,  II  Longsdorfs  Notes,  332. 

An  instrument  of  the  following  tenor : 
"M.  C.  4  Co.,  Pay  Binam  $5.75.  J.  L.  C," 
does  not  unaided  by  innuendo  import  an 
order  for  the  payment  of  money:  Bynam  T. 
State,  17  O.  S.  142,  U  Longsdorfs  Notes,  823. 

A  valid  warrant  for  money  is  a  claim 
against  the  drawer  whether  the  drawer  has 
money  on  deposit  or  not.  Hence  in  an  in- 
dictment for  forgery  of  an  instrument  for 
money,  it  Is  not  necessary  to  allege  that  the 
person  whose  name  is  forged  had  money  on 
deposit  with  the  drawee:  State  v.  Mulford, 
12  O.  D.  (N.P.)  720. 

Certificates  of  indebtedness  of  the  state 
of  Kentucky,  payable  in  its  bonds,  is  a  sub- 
ject of  forgery  as  a  "contract  for  the  pay- 
ment of  property."  Court  divided  as  to 
whether  this  is  a  bill  of  credit  within  the 
United  States  constitutional  prohibition. 
(Art.  I,  8  10.) :  State  T.  Neale,  1  Dec.  Rep. 
153,  2  W.  L.  J.  670. 
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4.   Order  for  Good*  or  Chattels. 

A  forged  instrument  in  the  following 
'terms:  "Akron,  May  2,  1874.  Mr.  Schroeder: 
Please  let  Mr.  Borswick  have  his  clotbes, 
and  I  will  hold  his  pay  till  next  Tuesday, 
and  will  see  that  paid  for.  J.  Butler,"  is 
an  "order  for  the  delivery  of  goods  and 
chattels":  Ohideater  t.  State,  25  O.  S.  433, 
ni  Longsdorf's  Notes,  250. 

An  instrument  of  the  following  tenor: 
"Jan.  the  7,  1870.  Sir  Mr.  aid  please  let 
the  barer  Hav  a  paxe  of  boots  and  I  will 
settel  the  sam^  A  Beniok,"  is  an  order  for 
the  delivery  of  goods:  Turpin  T.  Btate,  10 
O.  8.  640,  II  Lo^gadorfa  Notes,  007. 

An  instrument  of  the  following  tenor: 
"Dayton,  Sept.  14  *eO.  Messrs.  Luigdon  &. 
Bro.,  Oenta:  Let  the  hearer  have  one  of  your 
smallest,  with  load,  and  charge  to  me.  R. 
Chamb^,"  is  not  per  ae  an  order  for  the 
deUvery  of  goods;  Oarberry  t.  State,  11  O. 
S.  410.  n  Longsdorfs  Notes,  616. 

An  instrument  of  the  following  tenor: 
"J.  B.  Vsll,  322  West  Market  Street,  Office 
125  West  Market  Street,  Please  give  bearer 
coat  and  oblige,  J.  B.  Vail/'  is  not  prima 
fade  an  order  for  the  delivery  of  goods: 
Moore  t.  State,  13  O.  C.  C,  10.  7  O.  a  D.  70. 

6.  Reeeipt. 

An  indorsement  on  a  note  of  partial  pay- 
ment, in  the  handwriting  of  the  maker,  with- 
out any  signature,  but  made  in  the  presence, 
with  i^e  concurrence,  and  by  the  direction 
of  the  payee,  ia  a  receipt,  the  alteration  of 
which  by  the  payee  is  forgery:  Kegg  v.  State, 
10  0.  76,  I  Longsdorf's  Notes,  490. 

A  receipt  for  the  money  due  on  a  mortgage 
is  a  subject  of  forgery:  Rameey  T.  RUey,  13 
O.  157,  I  Longsdorf's  Notea,  631. 

The  fraudulent  alteration  of  a  settlement 
of  a  book  account,  with  intent  to  defraud  A, 
by  including  within  the  terms  of  settlement 
a  claim  of  A  againat  B,  which  accrued  after 
the  settlement  was  in  fact  made,  is  forgery: 
Bamum  v.  State,  16  O.  717,  I  Longsdraf's 
Notes.  740. 

in.   UTTERING  AND  PUBLISHING 

FORGERY. 

One  who  signs  a  forged  will  as  a  witness, 
knowing  it  to  be  forged,  and  later  assists 
in  the  probate  thereof,  ie  guilty  of  "utter- 
ing and  publishing"  the  forged  will  within 
the  meaning  of  G.  C,  §  13083 :  Oorbett  v. 
State,  5  O.  C.  C.  155,  3  0.  C.  D.  79  [motion 
to  file  petition  in  error  overruled,  Corhitt 
T.  State,  23  Bull.  236]. 

A  charge  for  aiding  to  pass  forged  paper 
as  also  for  uttering  and  publishing  the  same, 
inost  set  forth  that  the  accused  knew  it  to 


be  forged:  Anderson  v.  State,  7  O.  (pt.  2) 
260,  I  Longsdorfs  Notes,  406. 

The  offense  of  "uttering  and  publishing- 
as  true  and  genuine"  any  bank  notes,  is  a 
separate  and  distinct  offense  from  that  de- 
scribed in  G.  C,  {  13100  punishing  the  "sell- 
ing, bartering,"  etc.,  of  any  bank  note;  and 
proof  of  uttering  and  publishing  counterfeit 
bank  notes  will  not  sustain  an  indictment 
for  selling  and  bartering  such  notes:  Van- 
valkenburg  v.  State,  11  O.  404,  I  Longsdorfs 
Notes,  572;  Bevington  T.  State,  2  O.  8.  160, 
I  Longsdorfs  Notes,  1036. 

Uttering  and  forgery  of  the  aame  note  ia 
one  erime:  Devere  v.  State,  6  O.  C.  C  600, 
3  O.  a  D.  240. 


IV.   AIDER8  AND  ABETTORS. 

Under  O.  C,  f  12880,  when  it  provided 
that  the  aider  and  abettor  eould  bis  *'piin- 
ished**  as  a  principal,  it  was  held  tt«t  one 
charged  with  forgery  as  principal  ooold  not 
be  convicted  it  he  was  not  present  at  the 
commission  of  the  offena^  evoi  though  it  was 
done  by  his  procnrement:  OhUeater  T.  State, 
25  0.  S.  433,  in  Longsdorf's  Notes,  260. 

G.  C,  i  12380  now  reads  that  an  aider 
and  abettor  may  be  "prosecuted  and  pun- 
ished as  if  he  were  the  principal,"  and  a 
forger  who  procures  another  to  utter  the 
forged  note,  and  is  indicted  for  uttering  it, 
may  be  convicted  on  evidence  showing  that 
he  is  only  the  procurer  or  abettor  of  the  one 
who  uttered  the  forged  instrument:  Devere 
V.  State,  5  O.  C.  C.  509,  3  0.  C.  D.  249  [mo- 
tion to  file  petition  in  error  overruled,  De- 
vere V.  State,  25  Bull.  436] ;  Hanoff  v.  State, 
37  O.  S.  178,  III  Longsdorfs  Notes,  903. 

Aiders  and  abettors  in  Ohio  do  not  include 
common  law  accessories  after  the  fact;  and 
where  one  is  indicted  for  forgery  but  the 
evidence  shows  tliat  the  offense  was  eom- 
mitted  by  another  and  that  the  accused 
merely  performed  acts  to  oover  up  the  forger 
and  to  prevent  the  detection  of  the  forger, 
such  acts  do  not  constitute  aiding  ud  abet- 
ting as  defined  in  G.  C,  { 12380:  State  v. 
Ungafelier,  77  O.  S.  623,  IV  Longsdorfa 
Notes,  1036. 

One  who  signs  another's  name  to  a  note 
solely  in  reliance  on  representations  ol  a 
third  person  that  it  was  specifically  author- 
ized, ia  not  guilty  of  forgery  because  acting 
in  good  faith.  But  if  the  representations 
are  false  such  third  person  ia  guilty  of  for- 
gery the  aame  as  if  be  had  used  his  own 
hand :  Shineu}  v.  Bank,  84  O.  S.  297. 

For  l^e  general  subject  of  aator*  wnd 
abettors,  see  Aidbbs,  Abettobb  MWn  AWtu- 
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V.  ]>£F£NS£8. 

Intoxication  is  not  a  deloue  to  uttering 
a  counterfeit  bill,  but  evidence  of  it  may  be 
rabmitted  to  the  jury  aa  bearing  on  the  ques- 
tion of  whether  'Uw  aecuaed  knew  the  bill 
to  be  oounterfeit:  Pigmcm  t.  State,  14  O. 
055,  I  Longadorf  s  Notea,  088. 

TVliere  a  defenae  to  a  charge  of  torgBTy  Ib 
aa  tH&h  the  burden  is  on  the  defen£uit  to 
praire  the  aame  by  a  preponderance  of  the 
evidence  and  the  defendant  should  be  given 
the  benefit  of  any  doubt  arising  from  euch 
a  defenae:  State  t.  Lmgafelter,  52  BulL  88 
[alBrmed,  Lingafelter  v.  State,  8  O.  C.  0.  (N. 
S.)  537,  18  O.  C.  D.  800,  and  exceptions 
overruled,  without  opinion,  State  v.  lAnga- 
fater,  78  O.  8.  336]. 

VI.  PROCEDURE. 
A.  VSRUB. 

On  a  charge  of  uttering  and  publishing  a 
forged  instrument,  the  place  where  the  in- 
strument was  uttered,  and  not  the  place 
where  the  forgery  was  enmnitted,  determines 
the  jnrisdietiOB  of  the  court  ovor  the  ac- 
cused} and  where  the  instruiQent  Is  forged 
in  IDssonri  and  is  uttered  through  an  inno- 
eent  agent  In  Ohio,  the  forger  may  be  prose- 
cuted in  this  state  for  **uttering  and  pub- 
lishing" even  thou^  he  was  never  in  the 
state:  Lindaejf  v.  State,  88  O.  S.  607.  Ill 
Longsdoifs  Notes,  088. 

Where  A  sent  to  B  a  p^er  with  only  the 
name  "Richard  Brown"  written  on  it,  and 
B  by  A's  procuremait  filled  is  a  promissory 
note  above  the  name,  A  may  be  prosecuted 
for  forgery  in  the  counly  in  which  the  note 
is  written:  Devere  r.  States  6  O.  C.  C  510, 
8  O.  O.  D.  249. 

For  venue  in  general,  see  VnnnE. 

B.  ImnoTHEnr. 
1.  AvermeiitB. 

(a)    Purport  and  Valve. 

Formerly  it  was  necessary  to  set  out  in 
the  indictment  an  exact  copy  of  the  forged 
instrument  and  the  averment  must  profess 
to  describe  it  with  precision;  and  an  aver- 
ment that  the  forgfd  note  was  of  the  "pur- 
port and  effect  following,  to-wit,"  was  held 
insufficient:  Dana  v.  State,  2  O.  S.  91,  I 
Longsdorfs  Notes,  1024. 

The  word  "value"  in  O.  C,  §  13684  is  used 
in  that  section  in  the  sense  of  "effect," 
"import,"  and  not  in  tlie  sense  of  "worth  of 
mou^:  CfMdeatmr  v.  State,  . 26  0.  8.  433. 
m  Longsdorfs  Notes,  260. 

Zn  setting  out  a  iotged  note  according  to 
"its  purport  and  value,"  it  is  not  necessary  | 


to  set  out  .a  power  of  attorn^  to  confess 
judgment  attached  to  the  note:  Burdge  t. 
State,  58  0.  8.  512,  IV  Lougadorf's  Notes. 
611. 

An  indictment  under  G.  C,  1  13360  for 
altering  a  tally  sheet  or  poll  book,  need  not 
set  out  a  copy  of  either,  and  0,  C,  1  13684 
is  therefore  not  applicable:  State  v.  Onm- 
ville,  46  O.  S.  264,  IV  Longsdorfs  Notes,  274. 

An  indictment  which  charges  that  the  ac- 
cused "did  falsdy  forge  and  alter  a  ootain 
receipt  for  money,  which  said  false  and 
forged  receipt  for  monqr  is  of  the  purport, 
effect  and  value  follow:  'Deposited  with  the 
Huron  County  Banking  Co.  hy  Childs  & 
Hoyt,  Norwalk,  Ohio,  4-16,  1904,  by  H.  F. 
Bailey,  eurrency,  145-  W.  a  Pratt,*  by 
changing  the  date  thereof  as  follows,  4-16, 
1906,  with  intent  tiien  and  then  to  de- 
fraud" is  iosuffieient  without  averring  ex- 
trinsic facts  which  show  that  such  writing 
was  a  receipt  fi»r  mon^,  since  it  does  not  on 
its  face  purport  to  be  a  receipt,  and  without 
showing  how  fraud  eould  be  committed  by 
such  alteration:  State  T.  Bailey.  10  Q.  D. 
(NJ.)  489. 


(b)    Detcribing  Instrument. 

The  indictmenl  must  show  on  its  face,  by 
proper  averments,  that  the  instrument  al- 
leged to  be  forged  comea  within  the  classes 
described  in  G.  C,  §  13083:  Bynam  v.  State, 
17  O.  S.  142,  II  Longsdorfs  Notes,  823;  Oar- 
berry  V.  State,  11  O.  S.  410,  H  Longsdorfs 
Notes,  616. 

Where  the  instrument  does  not  show  on 
its  face  that  it  comes  within  the  classes 
enumerated  in  the  statute,  extrinsic  facts 
bringing  it  within  one  of  those  elaaaes  must 
be  averred:  Henry  T.  State,  85  O.  S.  128,  III 
Longsdorfs  Notes,  766. 

Where  an  instrument  set  out  Is  not  prima 
facie  a  receipt,  an  averment  that  it  is  a  re- 
ceipt, and  that  by  the  rules  of  the  bank  in 
which  it  is  used  It  is  a  receipt,  are  not 
sufflcimt  to  change  its  prima  faoie  duuac- 
ter:  Henry  v.  State,  85  O.  8.  128,  ni  Longs- 
dorfs Notes,  765. 

The  following  instrument,  "J.  B.  Vail,  822 
West  Ksrket  Street,  Office  126  West  Market 
Street:  Hease  give  bearer  coat  and  ebUge, 
J.  B.  Vail,"  is  not  prima  facie  an  order 
foff  the  delivery  of  goods  within  the  meap- 
ing  of  G.  C  1 18083,  and  in  the  absence 
of  averments  of  extrinsic  facts  showing 
wlwrein  the  order  was  fraudulent,  the  in- 
dietaient  is  insufficient:  Moore  v.  State  13 
O.  C.  C.  10,  7  0,  C.  D.  70. 

The  instrument  of  the  following  tenor, 
"M.  C.  &  Co.,  Pay  Binam  $5.76,  J.  L.  C", 
does  not,  unaided  by  innuendo  purport  to  be 
drawn  1^  or  on  any  person,  natund  or  arti' 
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flcial,  but  the  indictment  is  insufficient:  By- 
nam  v.  State,  17  O.  S.  142,  II  Xx>ngsdorf's 
Notes,  623. 

An  instrument  of  the  following  tenor, 
"Dayton,  Sept  14,  '60.  MesBrs.  Langdon  &. 
Bro. — Genta. :  Let  the  bearer  have  one  of  your 
smallest,  with  load,  and  charge  to  me.  R. 
Chambers,"  is  not  per  se  an  order  for  a  de- 
livery of  a  pistol,  or  other  goods,  and  ex- 
trinsic proof  can  not  be  received  to  give  it 
a  character  and  meaning  not  apparent  on 
its  face,  the  indictment  containing  no  in- 
nuendo: Oarherry  v.  State,  11  O.  S.  410,  II 
Longsdorf's  Notes,  516. 

The  indictment  need  not  follow  the  exact 
language  of  the  statute,  if  the  forged  instru- 
ment is  set  forth  in  such  a  manner  thai  the 
court  may  see,  by  an  inspection  of  the  in- 
dicteient,  that  the  instrument  is  the  sub- 
ject of  forgery:  Poage  t.  State,  3  O.  S.  229, 
U  Longsdorf's  Notes,  22. 

In  desciibing  a  bank  bill  in  an  indictment 
for  uttering  and  publishing  it  is  not  im- 
propor  to  set  out  the  names  and  residence 
of  the  engravers  as  the  same  i^pear  upon' 
the  margin  of  the  billi  Thompton,  v.  State, 
9  0.  S.  3S4,  U  Longsdorfs  Notes,  381. 

An  indicfment  charging  that  C,  witii  in- 
tent to  defraud  L,  had  falsely  altered  a  re- 
ceipt made  to  L  by  a  county  treasurer  for 
tiie  payment  of  taxes,  so  that  the  receipt 
represented  the  payment  ot  a  sum  larger 
than  that  originally  expressed  therein,  where 
no  intrinsic  circumstances  givijig  the  re- 
ceipt <^ration  beyond  that  imported  by 
these  terms  are  averred,  is  insufficient,  since 
upon  its  face  the  receipt  could  not  injure 
the  rights  of  L:  Clarke  v.  State,  8  O.  S.  630, 
II  Longsdorfs  Notes,  370. 

(c)    Intmt  to  Defraud. 

An  intent  to  defraud  is  an  essential  in- 
gredient of  the  crime  of  forgery  and  must 
be  speeifleally  avored.  A  mere  statonent 
of  such  intent,  in  the  conclusion  of  the  in- 
dictment, by  way  of  legal  deduction  or  in- 
ference from  the  facts  previously  found,  is 
insufficient:  Drake  T.  State,  18  O.  S.  211,  II 
T^jngsdorTs  Notes,  080. 

In  an  indictment  charging  G,  as  township 
treasurer,  with  having  uttered  and  published 
to  the*  township  board  of  education,  as  true 
and  genuine,  a  forged  order,  Icnowing  it  to 
bQ  forged,  the  act  is  properly  charged  as 
having  been  done  with  intent  to  defraud  the 
board  of  education:  Gregory  v.  State,  11  O. 
8.  329,  II  Longsdorfs  Notes,  605. 

( d )  Miacellaneous. 

To  convict  a  party  of  forging  an  indorse- 
ment on  a  ohecfc  otherwise  genuine,  the  in- 
dietmoit  must  charge  the  particular  act 


complained  of,  namely,  forging  an  indorse- 
ment of  the  instrument:  CoMer  v.  State, 
1  0.  0.  C.  (N.S.)  197,  14  O.  C.  D.  734  [af- 
firmed, without  opinion.  State  v.  Cosnor,  68 
0.  S.  722]. 

In  an  indictment  for  forging  and  uttering 
an  instrument  purporting  to  be  the  last  will 
and  testament,  it  is  not  necessary  to  allege 
that  the  person  whose  name  is  subscribed  as 
testator  was  of  full  age  at  the  date  of  the 
forged  instrument:  Corbett  v.  State,  5  0. 
C.  C.  155,  3  O.  C.  D.  79  [motion  to  file  peti- 
tion in  error  overruled,  Corbitt  r.  State,  23 
BulL  236]. 

The  hii^est  degree  of  certainty  is  not 
required  in  indictments;  certainty  to  a  com- 
mon intent  is  sufficient.  Defects  not  tend- 
ing to  the  substantial  prejudice  of  the  de- 
fendant will  not,  under  G.  C,  §  13581,  defeat 
an  indictment.  Hence,  in  an  indictment  for 
forging  an  instrument  for  $2,027.74,  the 
omission  of  the  dollar  mark  from  the  figures 
representing  such  amount  will  not  render  the 
indictment  invalid.  The  amoniit  of  the  in- 
strument forged,  is,  in  such  indtctment, 
made  sufficiently  evident:  State  t.  iful^>rd, 
12  O.  D.  (N.P.)  720. 

2.  Repugnancy. 

An  indictment  which  charges  a  bank  bill 
to  have  been  "false,  forged,  altered  and  coun- 
terfeit," is  repugnant,  since  the  word  "al- 
tered" implies  an  instrument  originally  gen- 
uine, while  the  other  terms  used  imply  a 
false  instrument:  Kirby  v.  State,  1  O.  S.  185, 
I  Longsdorfs  Notes,  963. 

An  indictment  for  uttering  a  "false,  forged 
and  counterfeit  bank  note,"  is  not  bad  for 
repugnancy:  Btoughton  v.  State,  2  0.  8.  663, 
I  Longsdorfs  Notes,  1082  [Kirhy  t.  State, 

1  O.  S.  185,  I  Longsdorfs  Notes,  063,  dis- 
tinguished but  doubted];  Mackey  v.  State, 
3  O.  8.  362,  II  Longsdorfs  Notes,  35; 
Bailey  v.  State,  4  0.  S.  440,  II  Longsdorfs 
Notes,  113. 

An  indictment  described  tc  bill  pi^able  to 
Blake  Brothers,  and  not  indorsed,  and  that 
defendant  falsely  indorsed  thereon  the  name 
Drake  ft  Brothers,  and  by  representing  him- 
self as  one  of  tiie  payees  drew  the  mon^,  is 
bad,  for  the  indorsement  could  not  transfer 
the  title:  Drake  v.  State,  19  O.  S.  211,  II 
Longsdorfs  Notes,  939.  ■ 

3.  Joimder. 

Where  several  counts  are  for  different 
offenses  of  the  same  nature  and  with  the 
same  punishment,  as,  for  example,  counts 
for  foiling  and  for  uttering  forged  bank 
notes,  there  is  no  misjoinder  and  a  general 
verdict  of  guilty  is  good:  Stoughton  v.  State, 

2  0.  8.  563,  I  Longsdorfs  Notes,  1082. 
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C.  Etidkrgb. 

1.  Buritn  of  Proof. 

In  a  prosecution  for  tba  forgery  of  a  prom- 
Ihoi;  note,  when  the  defendant  admits  the 
malcing  of  tlie  signature,  the  burden  is  not 
on  him  to  prove  that  lie  bad  authority.  In 
sneh  case  the  burden  remains  on  tiie  state 
to  prove  that  it  was  without  authority,  be- 
fore  a  oonvletion  can  be  hadi  Jiomatw  T. 
BtatB,  61  a  S.  528,  IV  Longsdorfs  Notes, 
664. 

2.  Who  May  Tntify. 

In  a  prosecution  for  forgery,  the  person 
whose  name  is  ehai;ged  to  be  forged  is  a 
competent  witness  to  prove  that  fact.  It  is 
not  necessary  for  the  prosecution  to  call  the 
allied  subscribing  witness:  Bivnmona  v. 
Btate,  7  O.  (pt.  1)  116,  I  Longsdorfs  Notes, 
364. 

For  a  full  discussion  of  the  circumstances 
under  which  a  handwriting  ocpert  may  tes- 
tify, see  JCooM  t.  Btate,  36  0.  8.  196,  III 
Loi^Bdorf  8  Note^  840. 


3.   Prior  Similof  CWmei. 

On  the  trial  of  a  person  charged  with 
passing  counterfeit  bank  notes,  it  is  com- 
petent to  prove  he  has  passed  other  counter- 
feit paper,  without  producing  it  if  it  be  out 
of  the  jurisdiction  of  the  court:  Reed  v. 
Btate.  15  O.  217,  I  Longsdorfs  Notes,  70S. 

On  the  trial  of  a  person  accused  of  utter- 
ing and  publishing  a  forged  deed  for  the 
conveyance  of  real  estate  with  intent  to  de- 
fraud, other  forged  deeds  for  the  conveyance 
of  real  estate,  including  deeds  of  trust,  made 
to  a  trustee  to  secure  the  payment  of  promis- 
sory notes  or  bonds,  found  in  his  possession, 
or  proved  to  have  been  uttered  and  published 
by  him,  are  competent  testimony  to  show 
the  guilty  knowledge  of  the  accused:  lAnd- 
sey  V.  State,  38  0.  S.  607,  III  Longsdorfs 
Notes,  1»9. 

Evidence  of  the  possesdoa  by  the  accused 
of  otha  forged  notes  about  the  time  of 
making  and  uttering  of  the  note  in  ques- 
tion, is  admissible  as  bearing  on  the  ques- 
tion of  guilty  knowledge  or  intent,  whether 
such  possession  be  before  or  after  the  al- 
leged forgery.  Such  evidence  is  admissible 
although  several  months  intervene  where  the 
evldenee  clearly  tends  to  show  that  the  pos- 
session of  the  several  notes  were  related 
parts  of  the  execution  of  a  connected  scheme 
of  fraud  and  forgery:  Devere  v.  Btate,  6  O. 
a  a  610,  8  O.  a  D.  249  [motion  to  file 
petition  in  error  overruled,  DoVere  v.  Btate, 
26  BulL  436], 


Where  the  crime  charged  is  the  making 
of  a  false  receipt  for  the  payment  of  money 
with  intent  to  defraud,  evidence  of  similar 
offenses  or  similar  transactions  by  the  same 
defendant  is  competent  as  tending  to  show 
the  motive  or  intent  with  which  the  receipt 
in  question  was  made,  altered  or  forged,  and 
its  use  in  connection  with  other  instruments 
forged  by  the  defendant :  Lingafelter  V.  Btate, 
8  O.  C.  C.  (N.S.)  637,  18  0.  C.  D.  800  [mo- 
tion to  file  petition  in  error  overruled,  Lin- 
gafelter V.  Btate,  51  Butt.  377,  and  exceptions 
overruled  without  opinion,  Btate  t.  Linga- 
felter, 73  0.  8.  336]. 

4.  ForioiMM. 

It  is  no  variance  between  the  note  offered 
to  the  jury  and  the  one  set  out  in  the 
indictment,  that  in  the  latter,  tbe  letter  "s" 
is  added  to  the  word  "promise,**  the  sound 
and  sense  being  the  same:  May  v.  State,  14 
0.  461,  I  Longsdorfs  Notes,  681. 

An  indictment  charging  forgery  of  a  note, 
described  in  the  indictment  as  a  note  with- 
out a  seal,  is  not  supported  by  evidence 
showing  forgery  of  a  note  under  seal,  and 
it  is  error  to  admit  such  evidence  in  proof 
of  tbe  charge:  Bart  v.  Btate,  20  O.  49,  I 
Longsdorfs  Notes,  806. 

In  indictment  for  forgery  of  a  promissory 
note,  tbe  omission,  in  setting  out  the  note 
according  to  its  "purport  and  value"  (Q.  C, 
I  13584),  of  a  power  of  attorney  to  confess 
judgment,  attached  to  the  note,  is  not  a  ma- 
terial variance  as  defined  in  G.  C,  1 13682, 
and  is  not  a  ground  of  acquittal:  Bwrdge 
v.  Btate,  63  O.  8.  612,  IV  Longsdorfs  Notes, 
611. 

When,  on  a  trial  for  forgery  a  variance  is 
alleged  between  the  name  to  the  forged  in- 
strument and  the  name  appearing  in  the  In- 
dictment, if  the  variance  is  plain,  such  in- 
strument ought  not  to  be  allowed  to  go  in 
evidence;  but  if  the  forged  name  is  unoer* 
tain,  and  susceptible  of  being  read  as  agree- 
ing with  the  name  stated  in  the  indictment, 
it  is  not  error  for  the  court  to  submit  the 
question  to  the  jury:  Turfin  t.  Btate,  19  0. 
S.  640,  n  Longsdorfs  Notes,  967. 

An  indictment  charging  the  uttering  and 
publishing  of  a  forged  cheek  is  not  8up> 
ported  by  proof  of  the  forgery  of  the  indorse- 
ment of  the  payee's  name  thereon:  Cosfter 
T.  State,  1  0.  C.  C.  (N.S.)  197,  14  O,  0.  D. 
734  [affirmed,  without  opinion,  Btate  t.  Coe- 
Mr,  68  O.  8.  722]. 

Under  an  indictment  for  forgery,  protrf 
that  tbe  offense  was  committed  on  or  about 
the  time  stated  in  the  indictment  is  suffi- 
cient; Btate  v.  Lingafelter,  62  Bull.  88  [af- 
6m)ed,  Lingafelter  v.  Btate,  8  O.  C.  0.  (N. 
8.)  637,  18  0.  C.  D.  800,  motion  for  leave 
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to  file  petition  in  error  OTemiled,  lAnga- 
UUer  T.  8taU,  61  BulL  377>  and  uiMptloiu 
owrraled  without  opinion,  BtmU  T.  lAngm- 
fetter,  73  0.  S.  336]. 

For  a  general  diaciiBsion  of  the  subjeet 
of  variance  see  Etidknci;  Vabiavok. 

6.  Mt«e«I(afwoiw. 

The  letter  of  a  cashier  of  a  bank  in  New 
York,  to  whom  paper  eaid  to  be  forged  had 
been  lent  for  oolleetion,  makli^  suBgeitions 
as  to  the  residence  of  the  parties  to  the 
paper,  is  not  competent  evidence  against  one. 
charged  with  the  forgery.  Nor  is  the  pro- 
test of  a  notary,  eertjJying  that  the  parties 
to  the  paper  are  not  to  be  found  in  New 
York:  Farrington  v.  State,  10  0.  364,  1 
Longsdorf's  Notn,  518. 

Where  two  persons  are  associated  to  poSfl 
counterfeit  bauk  notes,  the  act  of  one  may 
he  given  in  evidence  against  the  other,  al- 
though the  one  whose  acts  are  testified  to 
is  not  indicted:  May  T.  State,  14  0.  461,  I 
Longsdorfs  Notes,  681. 

Evidence  which  tends  to  prove  that  the 
fot;ged  instrument  could  not  under  any  state 
of  eircumstances,  prejudice  the  rights  of  any- 
one is  competent  to  go  to  the  jury:  Bar- 
num  T.  State,  15  O.  717,  I  Longsdorfa  Notes, 
740. 

In  A  criminal  prosecution  for  forging  a 
will,  the  truth  or  falsity  of  matters  recited 
In  the  alleged  will  may  he  shown  as  bearing 
upon  the  question  of  the  genuineness  of  the 
instrument.  Where  these  recitals  are  of  the 
feelings  of  the  alleged  testatrix,  her  aets  and 
declarations  occuring  shortly  before  or  after 
the  date  of  the  alleged  foi^ry  may  be  in- 
troduced to  show  that  her  feelings  were  not 
those  recited  in  the  instrument;  and  where 
the  recital  in  the  will  is,  that  A  is  the  tes- 
tatrix's "only  true  friend  on  earth,"  declara- 
tions of  the  testatrix  that  she  considered 
A  "a  scheming  and  dangerous  woman"  is 
admissible:  Break  v.  State,  4  O.  a  C.  160, 
8  O.  O.  D.  477  [afBrmed,  without  opinion, 
Brack  V.  State,  21  Bull  204];  OorUtt  T. 
State,  S  O.  C.  C.  155,  3  0.  0.  D.  70. 


I),  Sbrtkrox. 

Where  an  indictment  chaises  A  in  one 
eount  with  the  forgery  of  a  note,  and  in  the 
second  eount  with  uttering  the  foi^  note, 
and  a  verdict  of  guilty  is  rendered  on  eaoh 
eoimt  separate  sentence  on  each  count  in 
erroneous.  A  should  be  sentenced  as  for  the 
rimple  crime  of  forgery:  Devere  v.  Sta^e, 
5  O.  C.  C.  509,  3  O.  C.  D.  249  [motion  to 
file  petition  in  error  overruled,  DeVere  v. 
State,  25  Bull.  436].   See  also  SncTENOE. 


X.  Bnmr. 

To  review  a  conviction  on  the  weight  of 
evidence,  the  original  forged  paper  and  gen- 
uine signatares  in  evidence^  and  not  copies 
of  them,  must  be  in  the  bill  of  exceptions, 
for  the  jury  had  the  right  to  compare  them, 
and  the  court  muet  have  all  the  evidence 
the  jury  had:  Brcck  v.  State,  4  O.  C.  C.  IBO, 
2  O.  C.  D.  477  [affirmed,  without  opinion, 
Breck  v.  State,  21  BuU.  204].  See  also 
Ebbos. 

FORMAL  PARTIES. 

See  Fabxid. 

FORMATION  OF 
CONTRACT. 

See  CoifTRACiS. 

FORMATION  OF  JURY. 

See  JuBT. 

FORMER  ACQUITTAL. 

For  AmaaroiB  Acquit  aitd  Comxoi. 

FORMER  ACTION 
PENDING. 

See  Fleaihngs;  JDoaicEiiT. 

FORMER  ADJUDICATION. 

See  JunauxHT. 

FORMER  CONVICTION 

See  AuTBEToiB  Acquit  and  Convict. 

FORMER  DECISION. 

For  adherence  to  former  decisions,  see 

COUBTS. 

FORMER  EVIDENCE." 

See  EvmNOK. 

FORMER  JEOPARDY. 

For  former  jeopar^,  see  AcrmvcoB  Ac 

QUIT  AND  Convict. 

FORMER  RECOVERY. 

See  JUDGKBNT. 
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FORMER  TESTIMONY. 

See  Etzdenob. 

FORMER  TRIAL. 

For  admissibility  of  evidence  given  at  a 
former  trial,  see  Evidenck. 

FORM  OF  ACTIONS. 

See  Aonovs  and  cross  references  tbere- 
under. 

FORMS. 

For  forms,  see  also  under  Tarioua  snbjeets. 
For  the  form  of  an  answer  of  a  pendency 

of  another  action,  by  way  of  abatement,  see 

Weil  V.  Ouerin,  42  O.  S.  299,  IV  Longs- 

dorfs  Notes,  113. 
For  the  form  of  an  accounting  and  open 

aooonnt  stated,  see  Bank  y.  John,  8S  0.  8. 

40«. 

For  the  form  of  a  petition  under  the 
Adair  Liquor  Law,  see  Bchneider  r.  Eotter, 
21  O.  B.  98,  m  Longsdorfs  Notes,  11. 

For  the  form  of  an  atSdavit  charging  eon- 
tributing  to  the  delinquency  of  a  female 
minor,  see  Fi$her  v.  State^  84  a  8.  860. 

For  the  form  of  affidavits  under  O.  C, 
li  18060  and  13006,  see  Kubach  t.  State,  1 
0.  N.  P.  406,  14  0.  D.  {N.F.)  726; 

Kappes  T.  State,  4  O.  a  a  (N.a)  14,  16 
0.  C.  D.  723. 

For  the  form  of  a  petition  under  the  anti- 
trust law,  see  Salt  Oo.  Salt  Co.,  12  O.  D. 
(NJ».)  386. 

For  the  form  of  an  arbitration  bond  be- 
tween a  city  and  an  individual,  see  Spring- 
field T.  Walker,  42  O.  8.  543,  IV  Longsdorfs 
Notea,  120. 

For  the  form  of  a  petition  to  collect  as- 
sessments,  see  Toledo  v.  Board  of  Bduoation, 
48  0.  8.  83,  IV  Longsdorfs  Notes,  404. 

For  the  form  of  a  petition  to  recover  back 
a  payment  of  an  illegal  assessment,  see  Pel- 
ton  V.  Bemie,  44  0.  S.  SI,  IV  Lmigsdorfs 
Notds,  103. 

For  the  form  of  a  journal  entry  allowing 
a  bill  of  exceptions,  see  Feloh  v.  Hodgman, 
62  0.  S.  312,  IV  Longsdorfs  Notes,  834. 

For  the  form  of  a  petitioti  on  a  forth- 
coming bond  of  attachment,  see  Johnston  v. 
OUver,  61  O.  8.  6,  IV  Longsdorfs  Notes,  627. 

For  the  form  of  a  petition  on  a  guardian's 
bond,  see  King  v.  Bai,  36  0.  8.  460,  ni 
Longsdorfs  Notes,  870. 

For  a  guardian's  petition  on  a  guardian's 
bond  held  bad  for  not  averring  liquidation 
ei  amount,  or  why  probate  court  could  not 
compel  an  acconnUng,  see  Gorman  v.  Taylor, 
48  O.  8.  80,  IV  Longsdorfs  Notes,  149. 


For  the  form  of  a  petition  on  the  bond  of 
an  officer  for  using  unnecessary  foros  in 
making  an  arrest,  see  Drol^laugh  v.  fftU, 
64  0.  8.  267,  IV  Longsdorfs  Notes,  870. 

For  the  form  of  a  petition  on  an  <^cial 
bond  of  a  secretary  of  a  building  society,  see 
Building  AMOoiation  v,  Cummingt,  46  0.  8. 
664,  IV  Longsdorfs  Notes,  302. 

For  the  form  of  a  petition  for  the  breach 
of  a  sheriff's  bond  and  also  the  answer,  see 
Bulibard  v.  Bldm,  48  0.  a  880,  IV  Longs- 
dorfs Notes,  172. 

For  the  form  of  a  petitkm  on  an  indsnrnt- 
fying  bond  to  a  sheriff,  see  Jforffa  t.  Bofsn- 

haugh,  42  0.  8.  508,  IV  Longsdwf  s  Notes, 
126. 

For  the  form  of  a  contract  to  build 
bridges  for  a  railway  compaj^,  see  Bridge 
Co.  T.  Bowman,  41  0.  8.  37,  IV  Longsdorfs 
Notes,  49. 

For  the  form  of  a  petition  for  breach  of 
contract  to  deliver  stone,  see  Smith  v.  Lime 
Co.,  57  0.  S.  518,  IV  Longsdorfs  Notes,  727. 

For  the  form  of  a  petition  for  conversion, 
see  Goto  Rvn  Go.  v.  Lehnter,  41  O.  8.  884,  IV 
Longsdorfs  Notes,  67. 

For  the  form  of  a  petition  for  the  deafii 
of  an  employe  of  one  railroad  by  negligence 
of  another  railroad,  see  JIaUioay  v.  Ker- 
nooluM,  66  0.  a.  306,  FV  Lragadorf  s  Notes, 
662. 

For  the  form  of  a  petition  for  wrongfully 
causing  the  death  of  railroad  «mployes 
crossing  railroad  tracks,  see  Pefmsyloanta 
Co.  V.  JfoAoney,  22  0.  C.  O.  470,  12  0.  C.  D. 

367. 

For  the  form  of  a  petition  for  deceit  in 
the  sale  of  bags,  see  Thmcan  v.  WiUs,  51  O. 
S.  433,  IV  Longsdorfs  Notes,  550. 

For  the  form  of  a  divorce  decree  ordering 
the  release  of  dower,  see  Jvlier  v.  Julier,  62 
0.  8.  90,  IV  Longsdorfs  Notes.  825. 

For  the  form  of  a  petition  in  error  by  a 
minor  after  attaining  majority  to  reverse  a 
judgment  and  assignment  of  error  therein, 
see  Roberta  v.  Roberts,  61  O.  S.  96.  IV  Longs- 
dorfs Notes,  802. 

For  the  form  of  a  petition  of  an  enoutor 
on  a  not^  see  Rosebrough  v.  Ansley,  8S  O.  8. 

107,  III  Longsdorfs  Notes,  763. 

For  the  form  of  a  petition  for  false  im- 
prisonment against  a  mayor  M  a  village,  see 
Truman  v.  Walton,  69  O.  8.  617,  IV  Ltngs- 
dorf  s  Notes,  770. 

For  the  form  of  a  petition  by  a  third  per- 
son to  recover  money  lost  at  gambling,  sea 
Robertson  t.  Doming,  83  Bull.  190  Cvifhont 
opinion  in  suprone  court]. 

For  the  form  of  a  petition  to  enforce  a 
judgment  as  a  lien  on  property  under  the 
gaming  act,  see  Binder  v.  Ptnft&on«,  £5  O.  8. 

108,  ni  Longsdorfs  Notes,  213. 
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For  the  form  of  a  petition  on  a  guaranty 
against  directors  guaranteeing  a  purchase 
by  their  corporationa,  see  Iron  Co.  v.  Keynes, 
56  0.  S.  601,  rv  LongBdorfa  Notes,  696. 

For  tlw  form  of  a  petition  to  enforce  a 
guaranty  of  the  performance  of  a  corpora- 
tion's voidable  contract,  see  ZerMe  v.  Price, 
6  O.  K.  P.  480,  7  O.  D.  (N.P.)  466. 

For  the  form  of  a  petition  on  a  guardian's 
promise  to  pay  a  final  balance  receipted  for 
by  the  ward  as  if  paid,  see  Lindsay  t.  Lind- 
aay,  28  O.  S.  158,  III  LongBdorf's  Notes,  396. 

For  the  form  of  a  designation  and  entry 
of  an  heir  under  G.  C,  g  8598,  see  Bird  v. 
Young,  56  O.  B.  210,  IV  Longsdorfs  Notes, 
688. 

For  the  form  of  an  indictment  against  an 
aider  and  abettor  and  the  principal  jointly, 
see  BartBhom  v.  State,  29  0.  S.  635,  III 
Longsdorfs  Notes,  606. 

For  the  form  of  an  indictment  against  an 
aider  and  abettor  for  aiding  an  escape  of  a 
prisoner,  see  Newberry  T.  State,  15  O.  C.  C. 
208,  7  O.  C.  D.  622. 

For  the  form  of  an  indictment  and  sentence 
under  the  habitual  criminal  act,  see  Black- 
bum  V.  State,  60  O.  S.  428,  IV  Longsdorfs 
Notes,  505. 

For  the  form  of  an  indictment  against 
several  for  murder  in  the  first  degree,  see 
Bufer  V.  State,  25  O.  S.  464,  III  Longsdorfs 
Notes,  262. 

For  the  form  of  an  indictment  for  murder 
while  attempting  to  rob,  see  Blair  v.  State, 
6  O.  C.  C.  496,  3  O.  C.  D.  242. 

For  the  form  of  an  indictment  for  miscon- 
duct of  an  officer  in  not  paying  collections 
into  the  county  treasury,  see  State  v.  Van 
Ounten,  84  O.  8.  172. 

For  the  form  of  an  indictment  for  false 
claim  by  an  officer,  see  State  v.  Van  Ovnten, 
84  O.  S.  177. 

For  the  form  of  an  indictment  for  sodomy, 
see  State  v.  Price,  12  0.  N.  P.  (N.S.)  349,  22 
0.  D.  (N.P.)  435. 

For  the  form  ct  a  petition  for  an  injunc- 
tion against  assessing  compensation  for  ex- 
tending a  street  across  a  railroad  (the  peti- 
tion involved  in  this  case  states  a  cause  of 
aetaon  for  the  relief  therein  prayed  for),  see 
Ra/Uieay  Co.  v.  aremville,  89  O.  8.  487,  IV 
Longsdorfs  Notes,  963. 

For  the  form  of  a  petition  for  an  injuno- 
titm  against  interfering  witb  an  easement,  a 
way,  and  answer,  see  Shielda  v.  Titua,  46  O. 
8.  628,  IV  Longsdorfs  Notes,  346. 

For  the  form  of  a  cross  petition  on  a 
judgment  lien,  see  Ambroee  v.  Byrne,  61  O. 
&  146,  IV  Longsdorfs  Notes,  803. 

For  the  form  Of  a  lease  of  a  railroad,  see 
Railroad  t.  Raihoay,  44  O.  S.  287,  IV  Longs- 
dorfs Notes,  212. 


For  the  form  of  a  wife's  petition  for  loss 
of  consortium,  against  a  seller  of  morphine 
to  her  husband  which  reduced  him  to  in- 
sanity, see  Flandermeyer  v.  Cooper,  85  O.  8. 
327. 

For  the  form  of  a  petition  1^  a  wife  per 
quod  for  loss  of  service,  see  Weatlake  t. 
Westlake,  34  0.  S.  621,  III  Longsdorfs 
i^otes,  744. 

For  the  form  of  a  writ  of  mandamus 
to  compel  payment  of  official  fees,  see  Holte 
T.  Oommiaeioners,  41  0.  S.  423,  IV  Longs- 
dorfs Notes,  70. 

For  the  form  of  a  petition  and  answer  to 
compel  a  judge  to  sign  a  bill  of  exceptions, 
see  State  t.  ffoteee,  43  O.  B.  16,  IV  Longs- 
dorfs Notes.  142. 

For  the  form  of  a  petition  for  money  bad 
and  received,  see  McVutt  v.  Kaufman,  26  O. 
S.  127,  III  Longsdorfs  Notes,  291. 

For  the  form  of  a  petition  against  a  mu- 
nicipal corporation  held  demurrable  for  want 
of  a  cause  of  action,  see  Robinson  v.  Oreen- 
vUle,  42  O.  8.  626,  IV  Longsdorfs  Notes, 
135. 

For  the  form  of  a  petition  for  damages  for 
injury  by  defect  in  a  street  held  good  on 
demurrer  except  as  to  one  point,  see  Carding' 
ton  V.  Fredericks,  46  O.  S.  442,  IV  Longs- 
dorfs Notes,  337. 

For  the  form  of  a  petition  in  an  action  for 
damages  for  injury  to  a  workman  in  a  cem- 
etery by  negligence  of  the  superintendent^  MB 
Toledo  V.  Cone,  41  O.  8.  149,  IV  Longsdorfs 
Notes,  56. 

For  the  form  of  a  petition  against  a  city 
for  articles  sold  to  gas  trustees,  criticised, 
see  Kerr  v.  Bellefontaine,  59  O.  8.  446,  IV 
Longsdorfs  Notes,  760. 

For  the  form  of  a  petition  by  a  divorced 
wife  against  her  former  husband  for  necessa- 
ries for  the  support  of  a  child,  see  Pretzinger 
V.  Pretzinger,  45  O.  S.  452,  IV  Longsdorfs 
Notes,  287. 

For  the  form  of  a  petition  for  damages 
for  negligence  for  injuries  received  by  a 
spectator  at  an  exhibition  by  a  fall  of  seats, 
see  Dunn  v.  Agricultural  Society,  46  O.  S. 
93,  IV  Longsdorff  s  Notes,  314. 

For  the  form  of  a  prayer  against  a  non- 
resident if  living  and  bis  heirs  if  dead,  see 
Rhodes  V.  Ounn,  35  0.  S.  387,  III  Longsdorfs 
Notes,  791. 

For  the  form  of  an  indictment  for  con- 
structing a  nuisance  by  obstructing  a  high- 
way, see  Matfhewa  t.  State,  25  0.  8.  536, 
III  Longsdorfs  Notes,  261. 

For  the  form  of  a  petition  against  an 
officer  to  recover  money  paid  to  him  as  com- 
pensation without  authority,  see  Jones  t. 
Commissioners,  07  O.  8.  189,  IV  Longsdoif  s 
Notes,  711;  and  see  State  v.  Broxon,  20  0.  O. 
C.  67,  11  O.  C.  D.  163. 
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For  the  form  of  a  eomplaiot  of  misconduct 
in  office  against  a  prosecuting  attorney,  see 
Onkam  t.  Btein,  18  O.  a  C.  770,  4  O.  C.  D. 
140. 

For  the  form  of  an  indictment  for  perjury, 
see  State  v.  Smith,  T.  22S. 

For  the  form  of  information  in  91*0  U(ir> 
ranto,  see  State,  ese  rel.,  T.  Kennan,  7  0.  S. 
646,  II  Longsdorf'a  Notes,  321. 

For  the  form  of  a  petition  in  quo  wor- 
ranto,  see  State  v.  Bucklej/,  60  O.  S.  273,  IV 
Longsdorrs  Notes,  78S. 

For  the  form  of  a  petition  in  quo  loarranto 
to  oust  an  officer  elect  and  induct  the  relator, 
founded  on  a  failure  to  obtain  a  majority  of 
Totes,  see  State,  ex  rel.,  v.  Wright,  56  O.  S. 
640,  IV  Longadorf's  Notes,  697. 

For  the  form  of  a  petition  for  injury  by 
noise,  smoke  and  danger  of  Are  from  a  rail- 
road in  a  street,  see  Railroad  v.  Lersch,  58 
O.  S.  639,  IV  Longsdorfs  Notes,  752. 

For  the  form  of  a  petition  and  answer  in 
replevin  for  impounding  strays  wrongfully, 
see  Albright  v.  Payne,  43  O.  S.  8,  IV  Longs- 
dorfs Notes,  142. 

For  the  form  of  a  petition  in  replevin  by 
a  mortgagee  of  an  elephant,  see  Robinson  T. 
Pitch,  26  O.  S.  659,  III  Longsdorfs  Notes, 
338. 

For  the  form  of  a  plea  of  res  judicata,  see 
Shieldg  T.  Titu9,  46  O.  B.  62S,  IV  Longsdorfs 
Notes,  346. 

For  the  form  of  a  petition  against  a  seller 
for  nondelivery,  see  Simmons  v.  Oreen,  36  O. 
S.  104,  III  Longadorf's  Notes,  762. 

For  the  form  of  a  petition  to  recover  the 
purchase  price  paid  for  goods,  see  Crooka  v. 
Eldridge  d  H.  Co.,  64  O.  S.  195,  IV  Longs- 
dorfs Notes,  869. 

For  the  form  of  a  sentence  in  case  of  con- 
viction on  several  counts,  see  Kubach  v. 
State,  1  O.  N.  P.  (N.8.)  405,  14  O.  D.  (N.P.) 
726  faffirmed,  Eubach  v.  State,  £  0.  0.  C. 
(N.S.)  133,  16  0.  C.  D.  488]. 

For  the  form  of  a  petition  for  services  of 
an  attorney  against  a  aunriving  partner,  see 
WeU  V.  Gverin,  42  0.  S.  200,  IV  Longsdorfs 
Notes,  113. 

For  the  form  of  a  treasurer's  petition  to 
collect,  see  Shotwell  v.  Moore,  45  0.  S.  632, 
IV  Longsdorfs  Notes,  300. 

For  the  form  of  a  county  treasurer'a  peti- 
tion to  recover  back  taxes  unpaid  by  rea- 
■on  of  too  low  a  valuation,  see  MoCurdy  t. 


Pmgkt  60  O.  S.  466,  IV  Longsdorfs  Notes, 
769. 

For  the  form  of  a  wife's  action  per  fuod, 
see  We^lake  T.  W^tUtke,  34  0.  S.  621,  III 
Longsdorfs  Notes,  744. 

For  the  form  of  a  petition  to  contest  a 
will,  see  Wagner  v.  Ziegler,  44  O.  S.  69,  IV 
Longsdorf'a  Notes,  193. 

For  the  form  of  a  decree  conatruing  and 
authorizing  a  sate  in  furtherance  of  a  will, 
see  Bierce  v.  Bieroe,  41  0.  8.  241,  IV  Longs- 
dorfs Notes,  69, 

FORNICATION. 

For  fornication,  see  Adoltebt;  Sexual 
Intebcoobse. 
For  fornication  in  cases  of  incest,  see  Iir- 

CE8T. 

FORSWEARING. 

See  Pesjdbt. 

FORTHCOMING  BONDS. 

See  Attaohuknt;  Replethv. 

FORTUITOUS  EVENT. 

See  Accident;  Neouqence. 

FOR  VALUE  RECEIVED. 

See  Negotuble  Inbtsuuentb. 

FORWARDING  CARRIERS. 

See  Cabbxebb;  XUilbdadb. 

FOUL  ODORS. 

See  Nuibaroe. 

FOURTEENTH  AMEND- 
MENT. 

See  CoKSTmjTioiiAL  Law. 

FRACTION  OF  DAY. 

See  TiUE. 
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FRANCHISES. 


Scope  Rote. — Includeg  definitions  and  nature  of  franohiae;  l«gi$lativ€  md  mvmioipal 
control  of  •ome;  and  the  righta  and  poioera  acquired  by  fnmohiM.  Bwdudea  freuuMtei 
nec«9»ary  to  certain  kinds  of  bueineea;  and  monopoUee. 


For  eonititutionid  natrietlmis,  see  CioHSTmmoirAL  IjAV. 

Vor  grants  of  fnutehiaea  hj  municipal  oorporatloni,  see  MuifmrAL  CoKPOUXioira. 

For  tbe  primary  franchise  of  a  corporatitm,  see  ConouTiONA. 

For  franchises  of  railroads,  see  Hailboads. 

For  franchises  of  street  railroads,  see  Smxr  Bailtatb  akd  iMTnunuir  Railwats. 
For  telegraph  and  telephone  franchises,  see  Teuobakb  aitd  TXlubaph  CoKPAnBii 
TBUEPHons  Am  Teufbonb  CoirpAinn. 

For  watenrorka  frwnehise,  see  Watb  Cohpahhs. 
For  grant  of  franchise  for  a  ferry,  see  also  Fnm. 

For  the  franchise  of  a  turnpike  company,  see  TumwpUM  Am  FutfD  Boad  OoKPAiniB. 

For  franchises  of  electric  light  companies,  see  Euomo  Luhts  aud  Buonuo  LisRfnfe. 

For  franchises  of  gas  companies*  see  Oas  Compabibb, 

For  franchises  of  heat  and  power  companies,  see  Hsat  Atm  Fovn. 

For  franchises  to  plaes  pneumatic  tubes  in  streets,  see  FimiCATia  Tobbs. 

For  grant  of  power  of  eminent  domain,  see  EvnnEifT  DoKiUar. 

For  the  remedy  of  mandamus,  see  also  lilAifiiAicxrs. 

For  the  remedy  of  quo  warranto,  see  alio  Quo  Wabbahto. 

For  taxation  of  corporate  franchise,  me  Taxatkht. 

For  the  abutting  owner's  rights  as  to  the  use  of  streets,  see  ABtTTTHfo  Ownas;  also 
under  respective  companies. 

For  abutting  owner's  riglits  as  to  consent  to  street  railway  grant,  see  Stbebt  Rail* 

WATS  AMD  IlTTEBTntBAN  RAILWAYS. 

For  control  and  regulation  of  right  to  use  streets  In  ease  of  street  railroads,  see 
Stbebt  Railtats  and  Initbubban  Railways. 

For  the  question  of  monopolies,  see  MONOFOUBa  aitd  Vvlawwxjl  Oovbinations. 


I.  Definition  and  Nature,  7971. 
n.  Legislative  Control,  7972. 
m.   Powers  of  Municipality,  7974. 

IV.  Ordinances,  7976. 

A.  Compliance  with  statutes,  7976. 

B.  Conditions  in,  7977. 

C.  Ultra  vires  grant,  7978. 

D.  Other  cases,  7979. 
V.   Oonstmotion,  7980. 

VI.  Exclusive  Franchise,  7983. 

Vn.  Oonsideration,  7984. 

Vin.  Enforcement  of  ProviBions,  7986. 

IX.  Termination,  Renewal,  etc.,  7989. 

Z.  Misnse  and  Forfeiture,  7990. 

XL  Tax,  7992. 

Xa  LiabiHty  Under,  7993. 

Xm.  Injunction,  7993. 

XIV.  Pleading,  7994. 

XV.  Review,  7995. 
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I.   DBFOnTEON  AND  NATUBB. 

A  frADchin  is  a  particnlar  privilege  oon- 
femd  1^  the  grant  of  the  goTenuneht  and 
Tested  in  individuals;  or»  as  defined  by  Black- 
atone,  a  branch  of  the  king's  prerogative  sub- 
^•Ung  in  the  hands  of  a  subject:  State  t. 
RaUway  Co.,  60  0.  S.  239,  IV  Longsdorf'a 
Kotea,  497. 

A  franchise  is  a  right  belonjpng  to  the 
goTenunent,  as  a  sovereign,  yet  committed, 
in  trust,  to  some  officer,  oorporatiou  or  in- 
dividual: Knoup  T.  Bank,  1  0.  S.  003,  I 
Longsdnrfs  Notes,  1010. 

"nranehiaa^'*  *  general  sense,  is  a  lib- 
erfy  or  privilege;  a  partieolar  privilege  con- 
ferred upon  individoaU  b]r  grant  from  the 
government.  Th^  are  uanalfy  held  1^  oor- 
poratione  ereated  for  the  pnrpoee  of  enjoy- 
ing them:  IlluminatiHg  Co.  v.  Mi.  QUaad, 
8  O.  N.  P.  66S,  10  O.  D.  (N.P.)  8S5. 

The  franchise  of  a  street  railway  oompany 
is  Uiat  which  is  e<nnmottly  known  as  the  or- 
dinance under  which  it  appears  that  the 
franchise  emanates  from  the  state.  The  I^- 
islature  confers  the  authority  upon  the  mu- 
nicipality and  the  municipality  through  its 
proper  board  passes  an  ordinance  which, 
when  accepted  by  the  compaj^,  constitutes 
an  agreement  between  the  parties,  which  can 
not  be  altered  by  either  party  t  Dayton  v. 
Saiiway  Oo.,  12  O.  D.  (N.P.)  268. 

The  right  to  construct  and  operate  a  street 
railway  in  streets  of  a  city,  prior  to  the  act 
of  May  14,  1878  (76  v.  350),  was  a  fran- 
chise or  privilege  granted  hy  the  state  upon 
condition  that  the  city  consent  to  its  exer- 
cise: State  V.  Railway  Co.,  1  O.  0.  O.  <N.S.) 
145,  14  O.  C.  D.  609. 

There  is  a  difference  between  an  office  and 
a  franchise;  and  the  term  "franchise^'  as 
need  in  the  statute  is  ordinarily  applied  to 
a  corporation,  or  something  in  connectioo 
therewitii,  and  is  clearly  distinguishable 
from  an  office:  State  v.  MoOonagt«,  6  0.  C. 
0.  (N.S.)  202,  10  O.  0.  D.  686. 

^e  right  to  carry  on  the  business  of  in- 
surance is  a  franchise  and  not  a  matter  of 
natural  right  in  this  state:  State,  em  rel.,  v. 
AokertMm,  61  0.  S.  163,  IV  Longsdorfs 
Notes^  030;  Rahbina  v.  Hennessey,  86  0.  S. 
181. 

Where  incorporation  under  the  general 
law  Is  for  purposea  of  a  pnblio  nature  to  meet 
a  pnblie  neoesaity,  or  of  aoch  a  character 
that  having  been  once  nndertakui  it  can  not 
be  disoontinned  without  prejudice  to  the 
pnUie  intereety  tiie  franehise  takes  upon  itself 
the  character  of  a  contract  between  the  state 
from  whfmi  the  franehise  iaaned  and  the  body 
eorporate  existing  and  operatijq;  under  it: 
Atsrm  V.  Oat  Co^  7  O.  N.  P.  (N.a)  658,  10 
O.  D.  (NJ>.)  218  Creveraiag  Oas  Oo.  r. 


Akron,  81  0.  S.  S3,  IV  Lu^^adorfa  Notae, 

1055]. 

When  a  municipal  corporation,  by  ordi- 
nance, gives  its  consent  that  a  natural  gas 
company  may  enter  the  municipality,  lay 
down  its  pipes  therein  and  furnish  gas  to 
consumers  upon  terms  and  conditions  im- 
posed the  ordinance,  which  are  accepted 
in  writing  by  said  company,  such  action  by 
both  parties  constitutes  a  contract  and  the 
rights  of  the  parties  thereunder  are  to  be 
determined  by  the  contract  itaelf:  Oae  Co. 
V.  Akron»  81  O.  S.  33,  IV  Longsdorfs  Notes, 
1065. 

A  renewal  wdinance  granting  to  a  atreet 
railwqr  oompany  the  right  to  operate  apm 
eertidn  streeta  conatitutea  a  contract  be- 
tween tiie  municipality  and  the  compai^,  the 
obligaiiMu  ni  which  can  not  be  affected  by 
anbse^nent  legialation ;  Railroad  Co.  v.  Oteoe- 
land,  7  O.  N.  P.  (NJ3.)  101, 17  O.  D.  <N.P.) 
708.  See  also  Sibbt  Bailwats  aito  Iktd- 
UUAN  Railwatb. 

PuUic  serriee  cMrporations,  such  aa  gas  or 
water  companies,  are  virtually  aubjeet  to  two 
contracts,  one  with  the  state  to  render  the 
public  eervice,  which  the  pnrpoaea  of  lie  or- 
ganization have  defined  as  set  forth  tn  ita 
articles  of  incorporation,  and  the  other  with 
the  municipality  to  perform  ita  agreement 
aa  aet  forth  in  the  ordinance  by  which  the 
consent  of  the  municipal  authorities  was  ob- 
Uined:  Akron  v.  Qae  Co.,  7  O.  N.  P.  (N.S.) 
553,  10  O.  D.  (N.P.)  218  [reversed,  on  other 
grounds,  Ga$  Co.  v.  Akron,  81  O.  S.  33,  IV 
longsdorfs  Notes,  1066].  See  also  Gab  Coh- 
pAims. 

A  franchise,  granting  to  a  gas  company 
the  right  to  lay  its  pipes  in  the  streets  and 
alleys  of  a  municipality,  is  a  contract  be- 
tween the  gas  company  and  the  municipality, 
which  can  not  be  abrogated  as  to  one  of  the 
streets  included  therein  by  vacation  of  said 
street  by  the  municipality  and  the  reversion 
of  title  therein  to  the  abutting  owners,  but 
the  right  to  maintain  said  pipe  continues  so 
long  as  the  right  remains  in  the  company  to 
supply  gas  to  the  municipality  and  its  in- 
habitants: Qa«  Co.  V.  RaUway,  14  O.  N.  P. 
(N.a)  171. 

n.   LEGISLATIVE  CONTROL. 

Telegraph  and  telephone  ctanpanies  do  not 
depend  for  their  franehiae  in  the  streeta, 
allefa.  etc.,  of  cities  and  villages  upon  a 
grant  from  the  municipal  authorities;  the 
legislature  has  directly  invested  them  with 
the  right  to  use  the  etreets,  ete.,  for  this 
purpose:  State  v.  Telephone  Co.,  72  O.  S. 
60,  IV  Longsdorfs  Notes,  088. 

Telephone  omnpaniea  organized  in  this 
state  obtain  power  to  construct  their  lines 
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Blong  the  streets  and  public  ways  of  mu- 
nicipal corporationa  from  the  state  hy  virtue 
of  O.  C,  1 9170,  and  not  from  the  municipal 
authorities:  Farmer  v.  Telephone  Co.,  72  O. 
S.  S26,  IV  Longsdorf'a  Xotea,  992. 

A  telephone  company  obtains  its  right  to 
the  use  of  the  streets  from  the  I^islature, 
and  the  function  of  the  probate  court  in- 
cludes neither  the  length  nor  extent  of  such 
use,  but  is  limited  strictly  to  the  mode: 
Telephone  Co.  v.  South  Newhurgh,  4  O.  N. 
P.  (N.S.)  624,  52  Bull.  173. 

Telephone  companies  organizc<l  under  the 
laws  of  this  state,  have  the  right,  under  O. 
C,  Si  9170,  9178,  9180  and  0191,  to  con- 
struct their  lines  along  the  etreets  and  pub- 
lic ways  of  municipal  corpttfations,  in  ac- 
cordance with  the  order  of  the  probate  court, 
directing  in  what  mode  the  lines  shall  be 
constructed,  when  the  municipal  authorities 
and  the  company  fail  to  agree,  or  the  former 
unreasonably  dday  to  enter  into  an  agree* 
ment  with  the  company:  Zanesville  v.  Tele- 
graph Co.,  M  O.  S.  68,  IV  Longsdorf  B  Notes, 
866. 

A  telephone  company  has  the  right  by 
direct  legislative  gnmt  to  nse  any  and  all 
streets  within  a  mnnidpality ;  it  is  the  mode 
only  of  such  nse  that  is  subject  to  agreement 
with  ^e  municipal  authorities  or  of  judicial 
determination:  Telephone  Co.  y.  Cineinnati, 
2  O.  N.  P.  (N.8.)  SI;  Telephone  Co.  r.  Cin- 
cinnati, 49  Bull.  177. 

The  right  of  a  telephone  or  a  telegraph 
company  to  occupy  and  use  the  streets  and 
alleys  of  a  municipality  with  the  fixtures 
and  appliances  necessary  in  the  carrying  on 
of  its  business  is  derived  directly  from  the 
sovereign  state  by  legislative  grant,  con- 
tained in  G.  C,  5S9170,  et  aeg.  This  right 
is  absolute,  and  subject  only  to  the  right  of 
the  public  to  use  the  same  public  ways  for 
public  purposes,  and  to  the  manner  of  use 
agreed  upon  between  the  municipal  authori- 
ties and  the  company,  or  prescribed  by  the 
probate  court.  The  power  of  the  municipality 
in  that  behalf  is  exhausted  when  it  agrees 
upon  such  mode  of  use:  Mackltn  v.  Tele- 
phone Co..  1  O.  C.  C.  (N.S.)  373,  14  O.  C.  D. 
440. 

A  legislative  confirmation  of  a  grant 
theretofore  made  by  any  city  of  a  frawsbise 
to  lay  pipes  in  a  street  is  not  invalid  as  a 
retroactive  law  nor  as  a  special  act  con- 
ferring corporate  power.  The  l^slature  may 
provide  by  statute  for  whatever  it  could  au- 
thorize a  city  to  do  by  ordinance:  Kumler 
V.  Silsbee,  38  O.  S.  445,  III  Longsdorf's 
Notes,  983  [affirming  Kumler  v.  Cincinnati, 
6  Dec.  Rep.  1018,  9  Am.  L.  Bee.  547.  6  Bull. 
821.   See  also  Constitotionai.  Law. 

The  grant  of  legislative  power  to  the  gen- 
eral assembly  in  Art.  II,  {  1  of  the  constitu- 


tion is  absolute,  and  is  not  limited  in  ihab 
section:  Gum  Co.  v.  Laylin,  66  0.  8.  578, 
IV  Longsdorfs  Notes,  918. 

A  corporation  can  not  dispose  of  its  fran- 
chise nor  acquire  the  franchises  of  another 
corporation,  except  under  authority  of  legis- 
lation authorizing  it:  State  v.  Railway  Co., 
3  O.  C.  C.  (N.S.)  285,  13  O.  C.  D.  603.  See 

also  CORPOBATIONS. 

The  curative  provisions  of  an  earlier 
form  of  G.  0.,  §  3644,  validating  ordinances 
theretofore  enacted  granting  franchises  to 
lay  pipes  for  a  heating  system,  are  general 
in  form,  and  will,  in  the  absence  of  proof 
that  they  apply  to  one  city  only,  be  pre- 
sumed to  have  uniform  operation  throughout 
the  state:  Columbus  v.  Heating  Co.,  16  O. 
D.  (N.P.)  311.   See  also  Heat  and  Power. 

The  curative  provisions  of  an  earlier 
form  of  G.  C,  $  3644,  are  not  invalid  on 
the  ground  of  their  unequal  operation  as  to 
all  corporations  of  the  same  class,  merely 
because  this  section  establishes  twenty-five 
years  as  the  maximum  period  for  which 
certain  franchises  may  thereafter  be  granted, 
and  the  curative  provisions  might  operate 
to  validate  previous  ordinances  granting  lilce 
franchises  for  a  longer  period:  Columbus  v. 
Heating  Co.,  16  0.  D.  (N.P.)  311. 

The  limitatitm  in  said  act  of  75  v.  359,  of 
the  consent  to  the  term  of  twen^-flve  years 
was  prospective  in  its  operation,  and  not  the 
exercise  by  the  general  assembly  of  any  of 
the  powers  reserved  to  it  by  said  sections  of 
the  constitution:  Btate  t.  BaUuHty  Co.,  I 
O.  C.  0.  (N.S.)  146,  14  O.  C.  D.  609.  See 
also  Btbebt  Bazltatb  Aim  iKmrBUN 
Railways. 


III.    POWERS  OF  MUNICIPALITY. 

A  municipality  is  without  power  to  grant 
an  exclusive  right  to  use  the  streets  unless 
the  power  is  expressly  granted  or  necessary 
to  the  executioji  of  the  powers  expressly 
granted:   State  t.  Railvray  Co.,  1  O.  0.  C. 

{N.S.)  145,  14  0.  C.  D.  609. 

A  municipality  is  without  authority  to 
prescribe  by  ordinance  that  a  commodity 
acquired  by  its  inhabitants  shall  not  be  used 
for  any  purpose  that  is  not  dangerous  or  in- 
jurious:  Springfield  v,  Oas  Co.,  12  O.  C,  C. 

(N.S.)  302,  21  O.  C.  D.  446  [affirmed,  with- 
out opinion,  Oas  Co.  v.  Springfield,  81  O.  S. 
537]. 

An  action  by  the  city  solicitor  under  G. 
C,  S§4311,  et  eeq.,  will  lie  notwithstanding 
the  corporation  is  acting  under  color  of  an 
ordinance,  if  the  provision  of  the  ordinance 
complained  of  is  in  excess  of  the  power  of 
council  to  grant:  Springfield  v.  Qaa  Co.,  12 
0.  C.  C.  (N.S.)  392,  21  O.  C.  D.  446  [af- 
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firmed,  without  opinion,  Oas  Co.  v.  Spring- 
field, 81  O.  S.  537]. 

A  municipality  baa  the  right  to  impose 
terms  and  conditions  under  which  a  natural 
gas  company  may  come  within  the  limits  of 
the  city  and  use  its  streets,  alIeyH«  etc.,  in 
laying  pipes  for  distribution  of  gaa  to  con- 
sumers: Columbus  T.  Oaa  Co.,  10  O.  N.  F. 
(N.S.)  305,  21  O.  D.  (N.P.)  179. 

The  power  of  a  municipality  to  fix  a  max- 
imum rate  for  electricity  includes  the  power 
to  fix  a  maximum  rat«  for  varying  quan- 
tities used,  and  this  power  is  not  improperly 
ocercistid  when  it  is  so  exercised  as  to  per- 
mit of  a  reasonable  profit  to  the  lighting 
company:  Van  Wert  t.  Service  Co.,  11  O.  N. 
P,  (N.S.)  81,  21  O.  D.  (N.P.)  826. 

In  this  state  tbe  care,  supervision  and 
control  of  public  highways,  streets  and 
groniids  in  cities  is  del^ated  to  the  coojicil ; 
but,  notwithstanding  this  del^;ati(m  of  gen- 
eral powers  over  tbem,  the  stat^  now  and 
since  186^  has  in  express  terms  delegated 
to  cities  the  power  to  grant  to  railroad  com- 
panies the  right  to  occupy  and  incumber  and 
use  them,  or  in  express  terms  has  made  the 
right  subject  to  agreement  with  the  munici- 
pal authorities  as  to  the  manner  in  which 
they  are  to  be  occupied,  so  that  tbe  general 
power  of  care,  snpervi^on  and  control  that 
iias  been  delegated  to  cities,  does  not  carry 
with  it  the  power  to  grant  such  right:  Rail- 
road T.  Cinoinnati,  76  O.  S.  481,  IV  Longs- 
dorfs  Notes,  1026  [aflirming  Railroad  v. 
Cinoinnati,  4  O.  N.  P.  (N.a.)  497,  17  O,  D. 
(N.P.)  680].    See  also  Raujioads. 

G.  C,  S  9320,  empowerinf?  municipalities 
to  grant  to  gas  companies  the  use  of  streets 
under  such  r^r^'ations  as  they  may  pre- 
scribe, can  not  be  so  construed  as  to  au- 
thorize a  sale  to  such  companies  of  such 
right  for  the  purpose  of  raising  revenue  for 
municipalities;  the  power  conferred  there- 
under is  to  impose  such  regulations  and  con- 
ditions as  to  the  use  of  streets  as  will  tend 
to  protect  the  public  from  dangers  incident 
to  the  construction  and  maintenance  of  gas 
lines  in  the  streets.  .  No  authority  is  con- 
ferred on  them  thereby  to  exact  payments 
as  a  condition  of  tbe  grant;  Columbus  v. 
Oas  Co.,  2  O.  N.  P.  (N.S.)  37,  14  0.  D. 
(N.P.)  416  [reversed,  Columbus  v.  Qas  Co., 
76  O.  S.  309,  IV  LongBdorf's  Notes,  1025]. 

G.  C,  S  3675  (96  v.  23,  S  7,  par.  9),  which 
gives  municipalities  power  to  license  and 
regulate  the  use  of  vehicles  on  their  streets, 
does  not  confer  upon  a  city  power  to  impose 
a  license  fee  upon  all  street  and  Interurban 
cars  operated  within  its  limits;  Columbus 
V.  Jeffrey,  I  0.  N.  P.  (N.S.)  266,  13  0.  D. 
(N.P.)  630. 

Hie  licensing  of  vehicles  by  municipal 
OOTporations   is   largely   justified   on  tbe 


ground  that  their  use  casts  a  considerable 
expense  upon  the  municipality  for  keeping 
the  public  ways  in  repair  and  where,  by 
grants  from  a  municipality  to  street  cars  and 
interurban  companies  the  burden  of  repair- 
ing, cleaning  and  sprinkling  the  portion  of 
the  streets  lying  between  their  outer  rails 
and  one  foot  beyond  is  imposed  on  tbem, 
another  burden  for  the  same  thing  can  not 
be  imposed  under  the  guise  of  a  vehicle  li- 
cense: Columbus  V.  Jeffrey,  1  0.  N.  P.  (N.S.) 
265,  13  O.  D.  (N.P.)  639.  See  also  Munici- 
pal COBPOBATIOnS. 

Before  any  gas  company  can  occupy  public 
highways  and  places  for  the  transaction  of 
its  business,  the  consent  of  the  municipal 
authorities  must  he  obtained.  The  municipal 
authorities  are  not  limited  simply  to  the 
regulation  of  the  mode  and  use  of  the  streets 
and  the  price  to  be  charged  for  the  gas: 
Columbus  V.  Oas  Co.,  76  O.  S.  309,  IV  Longs- 
dorf's  Notes,  1025  [reversing  Colwnbus  v. 
Gas  Co.,  3  0.  N.  P.  {NJ8.)  293,  16  O.  D, 
(N.P.)  646]. 

Where  the  legal  title  of  the  property  which 
it  is  desired  to  appropriate  is  in  a  munici- 
pality in  tnut  for  the  inhabitants  ttiereof 
for  the  purposes  for  which  it  baa  been  dedi- 
cated,  aa  in  the  case  of  tbe  public  landing 
in  Cincinnati,  the  municipality  is  without 
authority  to  grant  to  a  railroad  company  the 
right  to  occupy  the  same  with  an  elevated 
structure.  When  tbe  municipality  is  incom- 
petent to  contract  and  convey,  inability  to 
agree  is  dearly  shown  within  the  meaning 
of  G.  a,  S  11040:  Bailtoay  Co.  v.  Oiaekiinati, 
10  O.  N.  P.  (N.S.)  649,  56  BulU  317  [re- 
versed, on  other  grounds,  Railicay  Oo.  v. 
Cinoinnati,  16  O.  O.  0.  (N.S.)  62,  23  O.  C. 
D.  464].   See  also  EuiNXmr  Doiuiif. 

A  city  having,  for  valuable  conaideration, 
granted  or  licensed  the  use  of  the  foot  of  cer- 
tain streets  for  wharf  and  boat  landings,  re- 
vocable by  either  party  on  five  years'  notice, 
can  not  eject  the  licensee's  grantee  without 
having  given  such  notice  for  failure  to  ex- 
ercise the  rights  given,  if  they  were  not  com- 
pelled to  exercise  them,  and  have  not  aban- 
doned the  possession:  Cincinnati  v.  Bridge 
Co.,  20  O.  C.  C.  396,  10  O.  C.  D.  792.  See 
also  Whabf. 


IV.  ORDINANCES. 

A.    Compliance  Wrrn  Statutes. 

Tbe  approval  of  the  municipal  board  of 
public  works  was  necessary  under  R.  S., 
g  1545-195  (repealed  96  v.  S6),  to  give  va- 
lidity to  an  ordinance  granting  francfaiaea  in 
streets  to  a  gas  and  fuel  company,  althotigh 
the  municipality  at  the  time  was  under  a 
de  facto  form  of  government:   Oi^mbv*  T. 
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Om  Oo.,  2  O.  N.  P.  (K.S.)  277.  14  0.  D. 
(NJ».)  261. 

An  ordinance  passed  by  the  council  of 
a  municipal  corporation  which  grants  a 
fnmchise  to  use  the  streets  and  alleys  of  the 
municipality  for  the  purpose  of  supplying 
electric  light  and  power  to  citizens,  and  alao 
contains  a  contract  for  the  lighting  of  the 
streets  and  alleys  at  a  stipulated  price,  is  in 
conflict  with  G.  C,  1 4224,  in  that  it  contains 
more  than  one  subject  and  is  for  that  reason 
v<ndi  Illuminating  Co.  t.  Mt.  Oilead,  8  O. 
N.  P.  660.  10  0.  D.  (N.P.)  236. 

B.  Conditions  In. 

A  prorision  in  an  establishing  ordinance, 
for  a  street  railroad  that  differences  between 
the  company  receiving  the  grant  and  its 
employes  shall  be  settled  1^  arbitration,  is 
invalid,  in  Uiat  it  is  a  restraint  upon  bidding 
and  lilKly  to  increase  the  rate  of  fare:  Ray- 
nolda  Cleveland,  2  O.  C.  0.  {N.8.)  139.  14 
O.  C.  D.  215. 

All  conditions  and  limitations  of  a  railroad 
company's  rights  under  a  municipal  ordi- 
nance accepted  by  the  company  are  con- 
clusively presumed  to  be  in  the  ordinance; 
conversation  between  the  parties  prior  to  its 
passage  can  not  be  considered:  Railioay 
Co.  r.  Ba»t  Liverpool,  61  Bull.  599.  See  also 
Railboads. 

A  city  ordinance  can  not  impose  as  a  con- 
dition of  its  grant  of  the  right  to  build  a 
street  railroad  in  the  streets  that  it  shall 
not  Kcereise  one  of  its  corporate  powers,  and 
hence  a  regulation  that  it  shall  not  carry 
freight  is  void:  State  v.  Traction  Co.,  18  0. 
C.  C.  490,  10  O.  C.  D.  212.  See  also  Stbeet 
Railways  and  Intebobban  Rah-wats. 

A  condition  in  a  grant  of  the  right  to  lay 
gas  pipes  in  streets,  that  the  grantee  shall 
furnish  gas  to  heat  the  city  buildings  free  as 
long  as  they  have  the  exclusive  right  in  the 
streets  for  their  pipes  is  broken  by  a  grant 
of  the  right  to  another:  Oas  Co.  v.  Newark, 
7  O.  N.  P.  76,  8  0.  D.  (N.P.)  418. 

If  a  second  grant  is  conditioned  upon  the 
second  grantee's  having  a  gas  well  in  opera- 
tion within  a  year,  and  he  fails  to  do  this, 
the  condition  in  the  first  grant  is  not  broken, 
and  the  gas  company  can  not  recover  against 
the  city  for  gas  furnished  to  beat  its  build- 
ings: Cos  Co.  V.  Newark,  7  O.  N.  P.  (N.S.) 
76,  8  0.  D.  (N,P.)  418. 

Where  a  city  ordinance  granted  a  right 
to  lay  pipes  in  streets,  provided  a  bond  were 
first  given  to  the  approval  of  a  board  and 
the  city  solicitor,  and  that  work  shall  begin 
in  a  year  from  the  taking  effect  of  the  or- 
dinance or  It  shall  be  void,  and  tiie  city 
solicitor  enjoins,  and  the  case  is  not  dia- 
misaed  until  a  year  has  elapsed,  and  then 


the  bond  tendered  is  refused  on  the  ground 
of  time,  it  was  held  that  (1)  the  condi- 
tions would  be  regarded  as  subseqaent  nuless 
clearly  appearing  to  be  precedent;  (S)  the 
pendency  of  the  action  might  excuse  the  de- 
lay, and  postpones  the  ordinance  taking  ^- 
fect;  (3)  mandamus  to  compel  action  on 
the  bond  would  lie:  Btate,  esB  rel.,  t.  Boyee, 
43  O.  S.  46,  XV  Longsdorfs  Notes,  146  [re- 
versing State,  00  rel.,  v.  Boyce,  9  Dee.  Bep. 
165,  11  Bull.  131].    See  also  Okants. 

Conditions  in  a  municipal  ordinance  grant* 
ing  franchises  to  a  gas  and  fuel  eompaity. 
wheret^  the  mnnieipality  is  to  receive  a  eer* 
tain  per  cent,  of  any  increase  in  the  price 
of  gaa  over  a  designated  amoutit,  and  re- 
serves unto  itself  the  right  to  purchase  all 
the  pipes  and  mains  of  the  company  within 
the  city,  and  also  to  appropriate  the  prop- 
erty for  its  own  use,  and  wherel^  the  com- 
pany is  forbidden  to  sell,  lease  or  otherwise 
dispose  of  its  franchises  to  any  person,  firm 
or  oorporation  interested  in  supplying  na- 
tural gas  to  consumers  within  the  mnniei- 
pality. although  such  provisions  may  be 
ultra  vim  the  musieipalify  th^  do  not  go 
to  the  life  of  the  franchises  granted,  it  not 
appeaiiiig  from  the  ordiiumee^  or  otherwise, 
that  the  franchise  would  not  have  been 
granted  without  such  conditions:  Oohmlw* 
V.  Gob  Co.,  2  O.  N.  P.  (N.8.)  277.  14  0.  D. 
(N.P.)  261. 

In  view  of  G.  C,  |4241,  providing  that  a 
eity  eouneil  "shall  not  enter  into  aiqr  eon- 
tract  which  Is  not  to  go  into  full  operation 
during  the  term  for  which  all  members  of 
such  couuei!  are  elected,"  a  condition  ecm- 
tained  in  an  accepted  bid  for  the  pnreliaae  of 
a  natural  gas  plant*  providing  that  the  bid- 
der shall  have  the  right  to  operate  the  plant 
and  to  fix  a  satisfactory  price  for  gas,  can 
not  be  waived  by  the  bidder,  so  as  to  vali- 
date a  sale,  after  the  expiration  of  the  terms 
of  office  of  some  of  the  members  of  council 
which  accepted  the  bid:  Kerlin  Broa.  Go.  v. 
Toledo,  20  O.  C.  C.  605,  11  0.  C.  D.  57.  [For 
decision  of  common  pleas  court,  see  ferltn 
Broa.  Co.  v.  Toledo,  8  0.  N.  P.  62,  10  O.  D. 
(N.P.)  609]. 

C.  Ultra  Vibes  Obant. 

An  ordinance  is  void  as  beyond  tbe  power 
of  a  city  which  in  its  terms  grants  to  a  com- 
pany the  use  of  the  streets,  etc.,  to  lay 
pneumatic  tubes  for  an  undetermined  period 
of  time  without  reserving  in  the  city  the 
privilege  of  regulating  charges  thereunder 
from  time  to  time,  and  in  failing  to  fix  a 
maximum  limit  of  charges,  and  which  tails 
to  prescribe  tbe  number,  size,  dimensions  or 
material  of  the  conduits  or  pipes  to  be  laid, 
anl  the  manner  or  the  depth  under  the  mr- 
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fue  of  the  atmts  in  which  tiu^  shall  be 
laid:  Ampt  T.  Omemmati,  21  O.  0.  C.  300, 
11  O.  0.  D.  806  [affinoing  A.mpt  T.  Ctnotti- 
mati,  0  O.  K.  P.  401,  9  O.  D.  (N.P.)  304]. 

A  franeliiM  for  such  a  length  of  time  aa 
"the  pnblio  dun  be  served  the  delivery 
of  power,  ete.,**  and  as  long  as  the  company 
■hall  to  tiie  city  a  certain  percentage 
of  its  gross  receipts,  is  perpetual  and  ^e 
act  of  &e  oi^,  in  tlnis  surrendering  control 
over  its  stre^,  is  ultra  vireei  Ampt  t. 
Oiwimnati,  81  0.  G.  G.  300,  11  O.  a  D.  805 
[affiming  Ampt  v.  Cwcinnaft,  6  0.  N.  F. 
401,  0  O.  D.  (K.P.)  304].  See  also  PHEU- 
lUTio  TuBJce. 

An  ultra  vin»  grant  by  a  city  to  a  cor- 
poratim  (as  here  of  a  right  to  extend  a 
street  railroad)  can  be  validated  by  a  retro- 
active statute,  giving  each  powo-  if  the  de- 
feet  of  power  is  one  that  oould  have  been  re- 
moved by  prior  enactment:  RaUviay  Co.  v. 
Oarthoffe,  18  O.  G.  G.  216,  8  0.  G.  D.  833, 
Bee  also  Constitutional  Law. 

A  void  grant  of  a  street  railway  franchise 
made  by  a  board  not  having  authority  to 
make  the  grant  is  not  validated  by  a  subse- 
quent ordinance  of  council  approved  by  the 
mayor  which  simply  grants  permission  to  the 
grantee  (the  owner  of  many  valid  grants  in 
the  same  ei^)  to  lease  its  road,  property  and 
franchises  to  another  company;  nor  by  an 
ordinance  of  council  approved  by  the  mayor 
which  substitutes  in  all  its  grants  the  pay- 
ment of  a  certain  per  cent,  of  the  gross  re- 
ceipts of  the  company  in  lieu  of  car  licenses 
as  provided  in  its  former  grants;  and  no  es- 
toppel arises  against  the  municipality  by 
reason  of  such  action  and  the  fact  that  ex- 
penditures with  respect  to  the  new  route 
were  made  prior  to  the  action  of  the  council 
and  the  mayor:  Horattnan  v.  Railway  Co., 
14  O.  D.  (N.F.)  646.  See  also  Stbeei  Rail- 
WAT8  aud  Intebcbbah  Railwats. 

A  municipal  corporation,  having  passed  an 
vUrs  virta  ordinance,  granting  certain  fran- 
chises, will  not  be  released  therefrom  by  an 
attempted  repudiation  of  the  same  before  the 
passage  of  a  curative  act  validating  such  ac- 
ti<m,  where  it  appears  that  no  legal  proceed- 
ii^  were  commenced,  prior  to  such  legis- 
lative enactment  to  have  the  ordinance  de- 
clared invalid':  Cotam&iw  t.  Eaating  Co.,  16 
O.  D.  (N.F.)  811. 

D.     Othkb  Cabeb. 

A  city  ordinance  passed  -May  3,  1875, 
granted  to  the  defendant's  predecessor  the 
rigbt  to  use  the  streets  for  its  gas  pipes,  and 
provided  that  the  grant  should  vest  in  the 
grantees  power  and  license  to  make  all  nec- 
essary excavations  and  that  the  right  in  the 
pipes  laid  should  be  and  remain   in  the 


grantees  without  limitation.  The  ordinanoe 
contained  a  eontraet  with  tiie  grantees  for  a 
period  of  twenty  years.  A  second  ordinance 
was  passed  in  1801  granting  a  predecessor 
of  the  defendant  tiie  right  to  purchase  and 
maintain  the  pipes  laid  unAer  the  original 
ordinance  and  to  use  the  streets  to  lay  aud 
maintain  others.  It  was  held  that  under 
these  ordinances  no  special  permit  of  the 
municipal  auUioritfes  for  the  laying  down 
of  gas  pipes  and  conduits  oould  be  required: 
D^amee  t.  Otu  Oo„  12  0.  D.  (N.P.)  424, 
See  also  Qab  GoupurxBS. 

An  ordinance  invalid  for  improper  passage 
and  execution  may  be  treated  as  a  resolution 
or  memorandum  of  the  municipal  council, 
and,  when  the  character  and  terms  thereof 
are  certain  and  definite,  it  may  be  referred 
to  and  made  a  part  of  a  subsequent  valid  or- 
dinance as  effectually  as  a  reference  to  any 
other  record,  contract  or  document  of  certain 
and  definite  terms.  Hence,  a  subsequent  or- 
dinance granting  franchises  in  streets,  which 
refers  to  a  prior  defective  ordinance  attempt- 
ing to  grant  certain  franchises  to  the  same 
grantee,  carries  all  the  rights,  privileges  and 
franchises  definitely  contained  in  the  de- 
fective ordinance:  Columbut  v,  Oaa  Co.,  2 
O.  N.  P.  (N.S.)  277,  14  0.  D.  (N,P.)  261. 
See  also  Municipai,  Cobporations. 

A  city  ordinance  designating  a  street  rail- 
road right  of  way  is  not  notice  to  the  prop- 
erty owners:  Detioiler  v.  Railroad  Co.,  6  O. 
N.  P.  485,  8  O.  D.  (N.P.)  166. 


V.  GONSTRUOnON. 

Of  two  constructions  both  reasonably 
proper,  me  of  which  will  give  rise  to  absurd 
consequences  and  great  inconvenience,  and 
the  other  of  ^hieh  will  avoid  them,  the  latter 
constmeti(m  is  to  be  preferred:  Moore  t. 
Givm,  89  0.  S.  661,  III  Loi^orfs  Notes, 
1069;  Cincinnati  v.  Railtoay,  12  O.  N.  P. 
(N.S.)  306,  22  O.  D.  (N.P.)  728. 

If  certain  language  in  a  franchise  has  been 
construed  by  the  courts,  a  subsequent  fran- 
chise in  which  the  same  language  is  implied 
should  be  construed  in  the  same  way:  Cin- 
oinnaH  v.  Railway,  12  O.  N.  P.  (N.S.)  306, 
22  O.  D.  (N.P.)  723. 

An  ordinance  which  provides  that  "for 
the  purpose  of  dispensing  with  as  many  poles 
in  the  streets  as  possible,  all  existing  poles 
therein  are  authorized  to  be  used  for  electric 
street  railway  purposes  upon  reasonable 
compensation  being  made  for  the  use  thereof 
to  the  persons  or  company  owning  the 
same,  provided  that  only  one  set  of 
wires  and  poles  shall  be  erected  upon  any 
one  street,"  does  not  give  to  the  company 
which  first  succeeded  in  erecting  its  poles 
and  stringing  its  wires  the  exclusive  right  to 
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operate  vifh  eleetrldly  Unci  or  street  rail- 
ways npon  the  streets  thus  occupied;  and  it 
does  not  prevent  another  oompanj  fnnn  erect- 
ing a  saoond  set  of  poles  and  wirei»  if  the 
oity  subsequently  gives  authority  so  to  do; 
and  a  ta]q>ayer  suing  on  behalf  of  the  city 
can  not  prevent  sueh  see<aid  company,  acting 
under  sueh  franchise^  from  erecting  its  poles 
and  stringing  its  wires:  Mulhmneif  v.  Rail- 
way, 80  O.  a  D.  686. 

Under  the  franchise  granted  to  the  Cin- 
cinnati Street  Railway  Company,  August  18, 
18B6)  which  provides  that  "the  said  company 
shall  pay  •  •  •  five  per  cent,  of  its 
gross  earnings  to  the  city  from  every  source 
of  its  said  routes  or  lines  of  roads,  or  any 
extension  thereof  now  owned  or  hereafter  ac- 
quired by  said  company  and  also  all  future 
extensions  of  any  of  said  lines,  and  all  fu- 
ture connections  of  said  lines,  within  or 
without  the  corporation  limits  of  the  city  of 
Cincinnati  or  within  the  county  of  Hamil- 
ton," the  percentage  is  to  be  figured,  not  on 
the  actual  receipts  of  the  company,  but  on 
its  gross  earnings,  and  "gross  earnings" 
comprise  all  revenue  which  flows  from  the 
franchise  itself,  including  gross  earnings 
within  the  city  limits  of  interurban  com- 
panies which  enter  the  city  over  the  lines 
of  tlie  Cincinnati  Street  Railway  Company 
under  agreements  entered  into  between  the 
said  company  and  interurban  companies,  al- 
thou^  the  Cincinnati  Street  Railway  Com- 
pany receives  from  said  interurban  com- 
panies only  a  proportion  of  the  earnings  of 
the  said  interurban  companies  within  the  city 
limits:  Cincinnati  v.  Railway,  12  O.  N.  P. 
(N.8.)  306,  22  O.  D.  (H.V.)  723. 

Traffic  agreements  between  a  street  rail- 
way and  an  interurban  railway  can  not  af- 
fect the  right  of  the  city  which  lias  granted 
a  franchise  to  each  railway,  if  the  city  was 
not  a  party  to  said  contract  and  has  not  ap- 
proved of  the  same:  Cincinnati  v.  Railway, 
12  O.  N.  P.  (N.S.)  305,  22  O.  D.  (N.P.) 
723. 

Where  the  contract  between  a  municipal 
corporation  and  an  incorporated  company  is 
silent  as  to  the  duration  of  the  franchise, 
such  franchise  is  not  perpetual,  but  the  dura- 
tion thereof  is  simply  indeterminate,  existing 
only  BO  long  as  the  parties  mutually  agree 
tiiereto:  Oos  Co.  v.  Akron,  81  0.  S.  33.  IV 
Longsdorfs  Notes,  lOSO. 

A  franchise  granting  to  an  interurban  rail- 
way company  the  right  to  run  upon  tracks 
laid  in  certain  streets  and  to  "transport  pas- 
sengers, baggage,  mail,  express,  freight  and 
other  articles  pertaining  to  the  business  of 
said  railway  company,"  does  not  give  the 
company  the  right  to  use  a  portion  of  one  of 
the  streets  so  designated  as  a  station  for 


loading  and  unloading  frei|^:  Vowark 
Railway,  13  O.  N.  P.  (NA)  487. 

The  franchise  of  a  toll  road  company,  which 
has  been  granted  a  permit  by  the  county 
commissioners,  under  G.  C,  {  9233,  to  con- 
struct a  plank  road  in  a  certain  highway, 
and  to  collect  toll  thereon  for  a  specified  term 
of  years,  dates  from  the  issuance  of  the  per- 
mit by  the  commissioners,  and  not  from  the 
subsequent  action  of  that  board  granting  the 
right  to  collect  toll,  which  action  is  based, 
under  U.  C,  |  9236,  upon  the  report  of  a  com- 
mittee that  they  have  examined  the  road  and 
found  it  finished:  Commiagionera  v.  Plank 
Road  Co.,  1  O.  N.  P.  (N.S.)  143.  See  also 
ItiBNFiKS  Aim  Pluck  Roao  Compaitibs. 

Where  a  corporation  is  formed  **for  the 
purpose  of  producing,  purchasing  and  ae* 
quiring  natural  gas"  and  "of  piping  and 
transporting  natural  gas  fnmi  the  pUee  or 
places  where  it  u  produced,  purchased  or 
acquired"  to  certain  named  towns  and  cities 
situated  in  the  counties  along  the  lines  of 
said  company  and  between  the  termini 
thereof,  "and  to  other  cities,  villages  and 
places  in  the  counties  aforesaid,"  it  is  not 
one  of  the  charter  Obligations  of  such  eor- 
poration  to  furnish  natural  gas  to  consumers 
in  all  of  such  cities,  towns  and  villages: 
Gas  Co.  V.  ^ibron,  81  0.  S.  33,  IV  Longs- 
dorfs Notes,  1056.  See  also  Gas  Coutanies. 

The  fact  that  by  the  terms  of  its  fran- 
chise an  interurban  railway  is  required  to 
be  completed  within  a  given  time,  does  not 
deprive  the  company  of  the  right  to  there- 
after lay  additional  switches,  etc.,  but  if 
thereby  an  additional  burden  will  be  laid 
upon  property  the  right  so  to  do  must  first 
be  acquired:  Ckamhers  v.  Traction  Co.,  6 
O.  C.  C.  (N.S.)  298,  17  O.  0.  D.  198  (af- 
firmed, without  opinion,  TraoUon  Co.  v. 
Chambert,  78  O.  B.  348].  See  also  Btbkbt 
Railways  aitd  Intebubbait  IUzlwatb. 

Since  Q.  C,  1 0320,  fixes  no  limit  on  the 
use  of  the  slxttts  With  the  consent  of  the 
authorities,  sueh  eonsmt  once  given  is  ir- 
revocably and  tile  grant  iMcomes  a  vested 
right  and  includes  the  right  to  repair  and 
extend  as  may  be  necessary:  Dtfianee  V. 
Gas  Co^  12  O.  B.  (N.P.)  424. 

A  street  railway  company  receives  its 
franchise  to  operate  a  street  railroad  sub- 
ject to  oertain  well-defined  duties  to  the 
public  It  can  not  relieve  itself  from  these 
obligations  by  a  lease  or  traffic  arrangement 
hy  which  it  permits  another  company  to 
make  joint  use  of  its  tracks  except  by  l^is- 
lative  enactment  authorizing  such  lease  or 
arrangement  with  an  express  provision  ex- 
empting it  from  liability  for  the  acts  of  its 
licensee:  Quigtoy  v.  Railway  A  Light  Co., 
80  0.  S.  — . 
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TL   EXCJbUSIVB  FRANCHISE. 

Ibnopolies  are  odious;  and  it  is  eon- 
tairy  to  public  pt^ey  and  the  b«it  interests 
of  munioipaiities  to  grant  cmslusive  privi- 
leges which  will  in  effect  create  them:  (7m 
d  Fuel  Co.  Y.  Columbus,  16  O.  D.  {N.P.)  358. 

An  ordinance  granting  a  franchise  to  an 
electric  light  company,  containing  a  pro- 
vision, which  was  part  of  the  bid  for  the 
cmtract,  that  the  contract  shall  not  be  bind- 
ing upon  the  grantees  unless  they  are  granted 
the  exclusive  use  of  the  streets  for  lighting 
purposes,  is  within  the  rule  against  exclusive 
rights  in  streets  and  that  ordinance  is  in- 
valid: lUuminating  Co.  v.  Ut.  Gilead,  8  O. 
N.  P.  669,  10  O.  D.  (N.P.)  235.  See  also 
Elkotbio  Liqhts  and  Electric  Liohtinq. 

Councils  of  cities  and  villages  in  this  state 
are  not  vested  with  authority  to  grant  an 
exclusive  franchise  to  furnish  gas  or  light 
therein:  Light  Co.  v.  Gas  Co.,  1  O.  C.  C. 
(N.8.)  526.  14  0.  C.  D.  684. 

An  ordinance  granting  to  a  gas  company 
the  exclusive  privilege  of  laying  pipes  in  its 
streets  and  public  places  is  void;  and  a  pro- 
vision in  an  ordinance  intended  to  convey 
such  a  right  for  a  period  of  twenty  years, 
being  absolutely  void,  is  not  available  to 
the  municipality  as  a  termination  at  the  end 
of  twenty  years  of  such  right.  The  proper 
construction  of  such  an  ordinance  is  that  the 
gas  company  has  the  right  without  limit  as 
to  time,  to  use  the  streets:  Hamilton  T. 
Ligkt  Co.,  8  O.  N.  P.  319,  11  0.  D.  (N.P.) 
513.  See  also  Gas  Companies. 

A  city  can  not  grant  an  exclusive  right  to 
use  streets  for  gas  pipes,  imless  it  is  granted 
such  power  the  legislature.  Such  right 
is  a  franchise,  and  must  emanate  directly 
or  indirectly  from  the  legislature,  and  the 
ci^  of  Cincinnati  has  no  such  power:  State, 
em  ret.,  v.  Light  Co.,  18  0.  S.  262,  11  Longs- 
dorf  s  Kotes,  886. 

A  clause  in  a  street  railway  grant  that  not 
more  than  one  line  shall  be  granted  on  the 
same  street  without  the  consent  of  the  ex- 
isting company  is  illegal  as  giving  an  ex- 
clusive privilege  in  the  streets:  Railroad  Co. 
T.  Smith,  29  0.  S.  291,  lU  Ixmgsdorfs 
Notes,  467. 

A  city  can  not  grant  an  racclusive  right  in 
the  streets  to  any  street  railway.  The  gen- 
eral public  may  fit  ordinary  vehicles  to  the 
track  and  the  city  may  allow  another  street 
railway  to  use  the  tracks  to  a  limited  extent 
jointly  with  the  first  ecunpany  on  paying 
eompoisation :  Aotltooy  Co.  v.  Railwag  Co., 
6  O.  a  a  862,  8  O.  C.  D,  403  {affirmed,  Rail- 
way  Co.  T.  JTailway  Co.,  60  0.  8.  603,  lY 
Longsdorrs  Notes,  517]. 

The  streets  of  a  city  may  be  used  for  par- 
poMa  authorized  1^  statute  in  furtherance  of 
the  convenieuoe  and  walhre  of  inhabitants  j 


and  not  substantially  interfering  with  the 
public  easement  of  right  of  travel,  but  when 
it  is  sought  to  couple  with  such  partial  ap- 
propriation a  stipulation  that  no  further  use 
of  unoccupied  portions  of  the  street  shall 
thereafter  be  permitted  or  made  for  similar 
purposes,  which  is  not  an  exercise  of,  but  an 
attempt  to  prohibit  appropriation,  and  when 
the  effect  is  to  create  a  monopoly,  the  power 
of  a  municipal  corporation  thus  to  divest 
itself  of  authority  conferred  as  a  public  agent 
must  be  clearly  shown:  lUuminating  Co.  T, 
Mt.  Oiteed,  8  0.  N.  P.  669,  10  O.  D.  (NJ».) 

235. 

VII.  CONSIDERATION. 

Where  an  ordinance  granting  a  telepb<me 
franchlaa  provides  for  the  eonstmetion  of 
telephone  lines  on  both  the  surface  and  sub- 
surface of  the  streets,  alleys  and  public 
places  of  a  municipality,  the  provisions  of 
O.  1 017B,  do  not  prevent  the  municipality 
from  exacting  from  the  company  a  per- 
centage of  the  gross  rentals  received  from 
telephones,  in  addition  to  requiring  ttiat  tiM 
company  shall  itself  restore  the  streets  to 
their  former  state  of  usefulness  at  ite  own 
expense:  Columbue  T.  Telephone  Co.,  10  0. 
N.  P.  (N.S.)  433,  21  O.  D.  (N.P.)  278. 

When  the  surface  of  the  street  only  is 
used  (for  telephone  lines),  it  is  not  an  ad- 
ditional burden  on  the  streets,  llie  grant 
is  made  by  the  state  to  be  regulated  by  the 
municipality.  Placing  the  wires  under- 
ground is  an  additional  servitude:  CoUunbue 
v.  Telephone  Co..  10  0.  N.  P.  (NJ8.)  438,  21 
O.  D.  (N.P.)  273. 

The  question  whether  the  percentage  ex- 
acted from  a  gas  company  by  a  municipality, 
as  a  condition  on  which  the  latter  may  use 
streets,  is  unreasonable,  and  the  requirement 
void  on  that  account,  can  not  be  considered 
on  demurrer  to  the  petition  in  an  action  by 
the  municipality  for  an  accounting:  Colum- 
bue  V.  Oac  Co.,  10  O.  N.  P.  (N.S.)  306,  21  O. 
1>.  (N.P.)  179. 

Q.  C,  }  917U,  applies  to  the  exaction  of 
compensation  (by  a  municipality)  for  the 
construction  (of  telephone  lines)  on  the  sur- 
face, but  not  to  underground  lines:  Colum- 
bus V.  Telephone  Co.,  10  0.  N.  P.  (N.S.) 
433,  21  O.  D.  (N.P.)  273. 

A  municipal  corporation,  although  hold- 
ing the  title  to  its  streets,-  has  no  private 
proprietary  Interest  in  them  which  entitles 
it  to  compensation  when  subjected  to  au- 
thorized additional  public  burden  by  the  con- 
struction of  a  telephone  line  therein:  2afi«s- 
vilte  T.  Telegraph  Co.,  64  O.  S.  68,  IV  Longs- 
dorrs  Notes,  865. 

A  municipality  is  without  power,  as  a 
revenue  mnsure,  to  require  a  public  service 
corporation,  snoh  as  a  gas  company,  to  pay 
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into  the  city  treasury  a  portion  of  its  earn- 
iogB:  Oolwn^tus  v.  Qaa  Co,,  2  0.  N.  F.  (N.S.) 
37,  14  O.  D.  (N.P.)  416. 

If  such  an  euotion  is  made,  it  muat  be 
based  on  the  police  power  with  which  it 
would  be  competent  for  the  legislature  to 
invest  municipalities  for  the  purpose  of  pro- 
viding for  such  inspection  and  supervision 
on  the  part  of  the  eity  authorities,  as  will 
guard  the  public  against  the  dangers  which 
arise  ^om  the  manufacture  and  distribu- 
tion of  such  an  agency  as  gas:  Ootumbua  T. 
Qaa  Co.,  2  O.  N.  P.  (N.8.)  37,  14  O.  D.  (N. 
P.)  416. 

After  complying  with  such  requirement 
for  a  number  of  years,  it  does  not  lie  in  the 
mouth  of  a  gas  company,  while  continuing 
to  enjoy  the  franchise  thus  obtained,  to  deny 
the  right  of  the  city  to  collect  the  stipu- 
lated amount,  provided  the  sum  named  in 
the  franchise  la  reasonable  in  view  of  the 
supervieion  required:  Columbm  v.  6a»  Co., 
2  O.  N.  P.  (N.S.)  37,  14  O.  D.  (N.P.)  416. 

Upon  submission  on  demurrer,  the  court 
will  presume  that  public  officials  have  per- 
formed their  duty  in  the  premises,  and  that 
$4,000  a  year  is  a  reasonable  sum  to  be 
paid  for  such  supervisory  service  in  the  city 
of  Columbus:  Columbus  v.  Qas  Co.,  2  O.  K. 
P.  {N.S.)  37,  14  O.  D.  (NJ.)  416. 

A  city  may  contract  with  a  natural  gas 
company  to  grant  the  right  to  lay  pipes  in 
the  streets  for  a  price.  The  city  is  acting 
in  its  proprietary  character,  and  therefore 
is  not  limited  to  the  amount  of  mere  license 
r^ulations:  Columbus  v.  Oas  Co.,  13  O. 
N.  P.  (N.S.)  394,  22  O.  D.  (N.P.)  260.  See 
also  MUNtOIPAL  COBPOSATIOMS. 

Subsequent  grants  to  other  gas  companies 
to  lay  pipes  in  the  streets  constitutes  no 
defense  to  an  action  to  recover  payments  due 
under  a  former  ordinance  to  another  com- 
pany, because  (a)  an  exclusive  right  to 
the  streets  is  not  purported  to  be  granted 
to  said  company,  (b)  and  the  ordinance  it- 
self speciflcally  motives  such  exclusive 
rights  or  privil^ies;  OoUtmbua  T.  Oat  Co., 
76  0.  S.  S09,  IV  Longsdorf  s  Notes,  1025  [re- 
versii^  OolMmbua  t.  Oa»  Co.,  3  O.  K.  P. 
(KJ9.)  298,  16  0.  D.  (N.F.)  6451. 

A  municipal  corporation  being  charged 
with  the  duty  of  keeping  the  streets  under 
its  control  in  repair,  may  be  allowed  com- 
pensation Bufflcioit  to  make  the  repairs  ren- 
dered necessary  by  the  additional  burden 
upon  the  streets  by  the  construction  of  a  tel- 
ephone line  therein.  It  is  not  essential  that 
provision  he  made  for  the  aasesBinent  of  such 
compensation  by  a  juiy:  Zanesville  t.  Tel- 
egraph Co.,  64  O.  S.  68,  IV  Longsdorfs 
Notes,  865. 

Wliere  a  municipal  corporation,  by  an  or- 
dinanra,  grants  to  a  gas  company  the  right 


to  lay  its  pipes  and  other  appliances  in  the 
streets,  council  may  require  the  company  to 
pay  annually  to  such  municipal  corporation 
a  reasonable  sum  to  compensate  for  neces- 
sary supervision  of  the  work  after  as  well 
as  during  its  installation;  and  when  the  gas 
company  accepts  the  terms  of  said  ordinance 
and  takes  possession  and  occupies  the  streets 
under  said  grant,  such  accepted  ordinance 
becomes  a  valid  contract  for  the  annual  pay- 
ment of  said  sum.  The  clause  in  the  ordi- 
nance here  involved  that  said  payments  are 
"for  the  benefit  of  the  gas  and  light  fund  of 
said  city"  does  not  render  the  ordinance  In- 
valid as  a  means  to  raise  general  revenue, 
said  clause  being  subordinate  to  the  prin- 
cipal obligation:  Columbus  v.  Qas  Co.,  76 
O.  S.  309,  IV  Longsdorf's  Notes,  1025  [re- 
versing Columbus  V.  Oas  Co.,  3  0.  N.  P. 
(N.S.)  203,  16  O.  D.  (N.P.)  645].  See  also 
Gab  CoMPAKna. 

Municipal  authorities  have  the  power, 
under  O.  0.,  %  9178,  to  a^ee  with  telephone 
companies  aa  to  the  mode  of  use  of  streets 
and  upon  compensation  for  such  use,  Init 
not  bqrond  what  m^  tw  necessary  to  restore 
the  streets  to  forma  state  of  usefulness. 
They  have  not  the  power  to  enct  or  reoeive 
compensation  by  way  of  free  telephone  serv- 
ice for  themselves  or  for  eitixens  or  to  fix 
rates  for  telephone  eliaTgeB:  FariMr  T.  Tele- 
phone Ob.,  72  O.  8.  526,  IV  Longsdorfs 
Notes,  992. 

Honey  paid  by  a  street  railway  company 
to  a  municipality  as  rental  for  the  use  of 
the  streets  under  a  void  franchise  will  be 
presumed  not  to  be  in  excess  of  the  value  of 
such  use:  Horstman  v.  Railway  Co.,  14  O. 
D.  (N.P.)  545.  See  also  Stbeet  Kailwats 
AND  ImnsuBBJUT  Railways. 

VIII.   ENFORCEBIENT  OF  PROVISIONS. 

The  remedy  for  nonuser  or  misuser  of  a 
corporate  franchise  lies  with  the  state,  and 
a  municipality  can  not  invoke  that  remedy: 
Oas  Co.  V.  Akron,  81  O.  S.  83,  IV  Longs- 
dorfs Notes,  1055. 

Tlie  acceptance  from  a  municipality  of  an 
electric  franchise  carries  with  it  an  obliga>- 
tion  to  furnish  electrie  light  and  powor 
agreeably  to  the  provisions  of  tlie  ordinance 
and  the  law,  and  specific  performance  of  the 
obligation  thus  incurred  may  be  enforced  by 
the  municipality  through  the  medium  of  a 
mandatory  injunction,  or  at  least  an  injunc- 
tion may  be  obtained  against  violation  of 
the  obligations  thus  assumed;  Oaslight  Co. 
v.  Zanesville,  47  0.  8.  85,  IV  Longsdorfa 
Notes,  356;  Tan  Wert  t.  PubUo  ServUm  Oo.^ 
II  0.  N.  P.  iNJS.)  91,  21  O.  D.  (N.F.)  626. 

A  city  solicitor  is  dearfy  authorized  under 
O.  C,  f  1 4811,  et  aeq.,  to  bring  suit  In  fhe 
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name  of  the  ontnicipaU^  to  enjoin  a  public 
utility  company  from  violating  its  obliga- 
tions to  the  city  and  ita  inhabitants:  Spring- 
field T.  G>«  Go.,  12  0.  C.  C.  (N.a)  392.  21 
O.  0.  D.  446  [affirmed,  witboat  opinion,  Qaa 
Co.  T.  BpriniffiOd,  81  0.  S.  fi37]. 

^thoai^  a  court  Aonld  be  slow  to  en- 
fore^  hj  mandatory  injunction  or  speciflo 
performance  the  performanoe  of  the  condi- 
tioDS  under  which  a  eoi^Kn-ation  exercises  a 
franchise  because  of  the  continuing  super- 
Tision  Thieh  the  enforcement  of  such  an 
order  or  decree  would  entul  upon  tlie  eourt, 
nevertheless  this  is  not  a  oondusiTe  obstacle, 
and  when  public  rights  are  invoWed,  a  court 
of  ehancery  will  not  shrink  from  the  main- 
tenance, through  its  duly  appointed  officer, 
of  such  continuing  supervision  as  is  neces- 
sary to  preserve  the  rights  of  the  public: 
Milford  V.  Traction  Co.,  4  O.  0.  C.  (N^.) 
lei,  16  O.  C.  D.  271. 

While  equity  never  decrees  an  ouster  or 
forfeiture,  a  court  of  chancery  may  by  man- 
datory injunction  require  performance  of  tbe 
conditions  under  which  a  corporation  exer- 
cises its  franchise:  Milford  v.  Traction  Co., 
4  0.  C.  C.  (N.S.)  101,  16  0.  C.  D.  271. 

So  long  as  a  gas  company  continues  to 
zeroise  any  of  its  franchises  within  a  con- 
tracting municipality,  it  may  be  compelled 
to  exercise  its  franchise  therein  fairly  and 
without  discrimination:  Qaa  Co.  v.  Akron, 
81  0.  8.  33,  IV  Longsdorf's  Notes,  1065  [ap 
proving  and  distinguishing  Light  Co.  v. 
ZanttviUe,  47  0.  S.  3S,  IV  Longsdorf's  Notes, 
356].   See  also  Gab  Companies. 

The  obligation  of  a  street  railroad  to  op- 
erate an  extension  of  its  road  arises  from  its 
grant  from  the  city  or  county,  which  is  a 
contract,  and  not  a  trust,  and  hence  can  not 
be  enforced  by  mandamus.  The  remedy  un- 
der G.  C,  S  4311,  is  adequate:  State,  ea  rel, 
V.  Railtoay  Co.,  15  O.  C.  0.  200,  8  O.  C.  D. 
474.   See  also  MAifDAicua. 

The  fact  that  the  operation  of  an  inter- 
urban  railway  is  found  to  be  unprofitable  is 
no  ground  for  failure  on  the  part  of  the 
company  to  adequately  serve  the  public  in- 
terest, and  so  long  as  the  franchise  and  other 
rights  with  which  the  company  !s  invested 
are  not  abandoned,  the  company  is  bound 
both  to  maintain  the  physical  condition  of 
the  T(»d  and  to  nuintain  the  service  thereon 
wMeh  will  adequate^  serve  the  public  inter- 
cet:  FergutOH  v.  Transit  Co.,  4  O.  L.  B.  760, 
62  Bull.  197.  See  also  Raiisoadb. 

Where  power  to  obtain  free  telephone  serv- 
ice and  fix  rates  is  attempted  to  be  aiot- 
elsed  by  a  municipality,  the  company  will 
not  be  required  to  adhen  to  them  by  man- 
datory injunction,  even  though  it  be  shown 
that  such  rates  were  fixed  at  the  solidtation 
of  the  cmnpany,  and  that  the  company  ob* 
13-0 


tained  a  benefit  which  it  would  not  otIier> 
wise  have  obtained  in  a  mode  of  use  of  tlie 
streets  more  beneficial  to  it  and  more  in- 
convenient to  the  public:  Farmer  t.  Tele- 
phone Co.,  72  0.  S.  626,  IV  Longsdorfs 
Notes,  902. 

A  ctly,  by  imposing  conditions  to  the  ex- 
ercise of  a  franchise  granted  to  a  corporation 
to  construct  and  operate  a  street  railway  in 
its  streets,  acts  as  the  agent  of  the  state  and 
for  the  whole  public,  and  the  state  may  in- 
terfere by  quo  toarranto  when  the  conditions 
in  which  the  public  are  interested  are  not 
complied  with;   State  v.  Railtoa]/  Co.,  S  O. 

C.  C.  (N.S.)  285,  13  O.  C.  D.  603. 

A  municipal  ordinance  imposing  a  duty 
upon  a  street  railway  company  to  "run  ears 
as  often  as  public  convenience  and  business 
of  the  road  will  justify,"  can  not  be  en- 
forced by  specific  performance,  as  the  opera- 
tion of  cars  would  have  to  be  adjusted  from 
time  to  time  as  the  public  demand  increased 
or  diminished;  the  frequency  of  such  changes 
would  be  left  to  conjecture  and  is,  therefore, 
necessarify  uncertain:  Matthewe  v.  Traetion 
Co.,  16  0.  C.  D.  662  [affirmed,  without  opin- 
ion, Matthew  V.  Tntotion  Co.,  70  O.  S.  486]. 

Specific  performance  is  not  the  remedy  by 
which  to  compel  an  electric  railway  com- 
pany, which  is  operating  an  interurban  rail- 
road under  a  municipal  grant,  to  operate  a 
street  railroad  within  the  municipality,  to 
announce  the  names  of  streets  and  railroad 
crossings,  keep  tickets  for  sale  on  its  cars, 
and  operate  its  cars  at  a  certain  rate  of 
speed,  notwithstanding  these  obligations  are 
imposed  upon  the  company  by  the  franchise 
under  which  it  claims  to  occupy  and  use 
the  municipal  streets.  Such  a  decree,  in 
order  to  be  effective,  would  require  a  per- 
sonal supervision  and  control  by  the  court 
of  the  personal  acts  of  faith,  diligence,  and 
conduct  of  the  company's  employes  upon 
whom  the  discharge  of  these  duties  are  de- 
volved, which  a  court  of  equity  will  not  un- 
dertake: Mattheica  v.  Traction  Co.,  16  0.  C. 

D.  662  [affirmed,  without  opinion,  Matthewe 
V.  Traction  Co,,  70  O.  S.  436]. 

Under  Q.  C,  |  3768,  and  R.  S.,  S  2602  (re- 
pealed, 96  V.  96),  providing  for  tiie  granting 
by  municipalities  of  permission  to  street 
railway  companies  to  oonstntct  and  operate 
their  lines  upon  such  terms  and  conditlcms 
as  may  be  prescribed  by  the  council  thereof, 
an  ordinance  prescribing  the  terms  and  con- 
ditions upon  which  the  franchise  is  to  be 
enjoyed,  has  the  force  uid  effect  of  an  act  of 
the  I^slature,  for  the  violation  of  which  an 
action  may  be  brought  ea  eontraotu  by  the 
city  or  in  quo  viarranto  upon  the  rdation  of 
the  state:  State  v.  Bailway  Co.,  3  0.  C.  C. 
(N.8.)  286,  13  0.  0.  D.  603. 
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A  proviaion  in  the  ordinance  embodying  a 
grant  to  a  natural  gas  company,  that  gaa 
Bhall  not  be  furniabed  for  illuminating'pur- 
poseB,  but  only  for  heating  and  power,  is 
void,  and  the  company  may  be  compelled  to 
either  furniab  gas  for  illuminating  purposes 
or  to  abandon  ite  rights  in  the  streets: 
Springfield  v.  Qtu  Co.,  12  O.  C.  C.  (N.S.) 
392,  21  O.  C.  D.  446  [affirmed,  without  opin- 
ion, Oaa  Co.  V.  Springfield,  81  O.  S.  S37]. 

IX.    TERMINATION,  RENEWAL,  ETC. 

It  is  competent  for  a  municipal  council 
and  a  street  railway  company  to  terminate 
in  part  or  in  its  entirety,  the  rights  of  the 
eompany  under  a  previous  grant,  and  to  re- 
new the  grant  for  a  period  of  twenty-flve 
years,  provided  the  company  is  not  released 
from  any  obligation  or  liability  under  the 
old  grant,  and  the  renewal  will,  in  the  opin- 
ion of  the  council,  prove  beneficial  to  the 
public:  Lima  v.  Cramer,  5  0.  N.  P.  <N.S.) 
113,  17  O.  D.  (N.P.)  245. 

An  ordinance  whit^  recites  that  it  is  in- 
tended by  it  to  r&axvr  and  extend  all  the 
franchises,  rights  and  privikigeg  now  owned 
by  a  street  railway  eompany,  and  which 
provides  m  plain  terms  that  the  rights,  priv- 
il^^  and  franchises  granted  under  a  former 
ordinance  "be  and  the  same  are  hereby  re- 
newed and  ^tended,"  continuea  and  renews 
tile  right  of  the  company  to  lay  tracks  on  a 
portion  of  the  tnritory  covered  by  the  orig- 
inal ordinance,  but  not  constructed  at  the 
passage  of  the  renewing  ordinance,  notwith- 
standing the  fact  that  auch  territory  is  not 
apeeiflcally  named  in  the  renewing  ordinance: 
Akron  v.  Traction  Co.,  6  O.  C.  O.  (N.S.) 
445,  17  0.  C.  D.  536  (affirmed,  without  opin- 
ion, Akron  v.  Traction  Co.,  75  O.  S.  565]. 

The  statutory  requirement  as  to  the  se- 
curing of  consents  and  the  giving  of  notice 
of  application  for  a  franchise  and  its  award 
to  the  individual  or  corporation  agreeing  lo 
carry  passengers  for  the  lowest  rates "  of 
fare,  do  not  apply  to  the  renewal  of  an  ex- 
isting franchise:  Lima  v.  Cramer,  5  O.  N.  P. 
(N.S.)  113,  17  O.  D.  (N.P.)  245. 

The  general  right  of  a  gas  company 
granted  under  a  municipal  ordinance  autho*-- 
izing  the  use  of  the  streets,  lanes,  alleys  and 
public  grounds  of  a  city  for  the  purpose  of 
laying  down  pipes,  etc.,  is  not  terminated 
at  the  end  of  twenty  years  by  a  section  of 
such  ordinance  providing  that  the  gas  com- 
pany shall  have  the  exclusive  right  for  lay- 
ing gas  pipes  for  a  period  of  twenty  years 
from  the  passage  of  the  ordinance:  Samil- 
ton  V.  Light  Co.,  8  O.  N.  K  319,  11  0.  D. 
(N.P.)  513. 

An  ordinance  granting  to  -a  gas  company 
the  exclusive  privil^e  of  laying  pipes  in  its 


streets  and  public  places  is  void  and  a  pro- 
vision in  an  ordinance  intended  to  convey 
such  a  right  for  a  period  of  twenty  years, 
being  absolutely  void,  is  not  available  to  the 
municipality  as  a  termination  at  the  end  of 
twenty  years  of  such  right.  The  proper  con- 
atruction  of  such  an  ordinance  is  that  the 
gas  company  has  the  right,  without  limit  as 
to  time,  to  use  the  streets :  Hamilton  v. 
Light  Co.,  8  O.  N.  P.  319,  11  O.  D.  (N.P.) 
613.  See  also  Gas  Companies. 

A  provision  in  a  renewal  franchise  to  a 
street  railway  subjecting  it  to  future  l^is- 
lation  of  the  municipality  does  not  affect 
the  contractual  rights  of  the  company  in  any 
way  save  as  may  be  necessary  by  police  regu- 
lations: Railroad  Co.  v.  Cleveland,  7  0.  N. 
P.  (N,S.)  161,  17  O.  D.  (N.P.)  763. 

A  franchise  or  privilege  to  construct  and 
operate  a  street  railway  granted  and  con- 
sented to  prior  to  the  act  of  75  v.  359,  with- 
out limitation  of  time  is  perpetual,  but  sub- 
ject to  be  determined  by  the  general  assem- 
bly under  Art  I,  1 2,  or  Art.  Xni,  if  1  and 
2  of  the  constitution:  State  v.  R^Uhoaj/  Co., 
1  O.  C.  G.  (N.S.)  145,  14  O.  C.  D.  609. 

Consent  given  prior  to  the  act  of  75  v. 
369,  without  limitation  of  time  or  to  a  cor- 
poration with  snoeesBion  during  the  term  of 
its  charter  is  revocable  only  by  legistative 
authority:  State  T.  Railway  Co.,  1  O.  C.  O. 
(N.S.}  146,  14  0.  0.  D.  609. 

X.    MISUSE  AND  FORFEITURK. 

A  railway  corporation  assumes  tue  per- 
formance of  duties  for  the  benefit  of  the 
public  generally.  The  use  of  such  road  for 
private  interests  only  is  a  misuse  of  cor- 
porate powers,  franchises  and  privil^es : 
State  V.  RailtDay  Co.,  40  O.  S.  604,  IV  Longs- 
dorf's  Notes,  38. 

Under  an  indeterminate  franchise,  an  in- 
corporated company  may  voluntarily  forfeit 
its  right  to  exercise  its  privileges  within  the 
municipality  and  wholly  withdraw  th^e- 
from;  and  in  such  case  the  municipality  has 
no  right  to  prevent  the  company  from  re- 
moving its  property  nor  to  take  possession 
of  and  make  use  of  the  same,  nor  to  grant 
the  right  to  use  the  same  to  another  com- 
pany, without  due  process  of  law:  Oas  Co. 
V.  Akron,  81  O.  S.  33,  IV  Longsdorf's  Notes, 
1065. 

Equity  can  not  be  resorted  to,  to  work  an 
ouster  or  to  forfeit  a  franchise:  Milford  v. 
Traction  Co.,  4  O.  C.  C.  (N.S.)  191,  16  O.  C. 
D.  271. 

Where  an  allegation  is  made  in  a  petition 
to  declare  a  forfeiture  of  franchises,  that  the 
defendant  was  about  to  sell  its  proper^ 
and  franchises  to  some  person  unknown,  in 
violation  of  the  conditons  thereof,  and  eonn* 
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sel  desire  to  bring  an  action  to  teet  the 
validi^  and  effect  of  rach  condition,  a  tem- 
porary injunction  against  such  sale  will  be 
granted:  Columbut  V.  Gaa  d  Fuel  Co.,  2  O. 
N.  P.  (N.S.)  277,  14  O.  D.  (N.P.)  261. 

The  franchise  for  the  nee  of  a  street  in 
a  municipality  for  the  furnishing  of  gas 
being  silent  as  to  the  duration  of  the  fran- 
chise and  the  ten-year  agreement  as  to  price 
haviI^;  expired,  the  municipality  may,  under 
ita  power  of  regulation.  Impose  new  oondi- 
tions  as  to  price,  and  the  gas  company  may 
accept  or  reject  ^em.  If  the  refusal  to 
comply  is  final,  the  company  necessarily  in- 
onrs  tiie  penalty  of  forfeiture  of  ita  franchise 
to  serve  the  people  of  the  city,  but  not  of 
its  property:  Gaa  Co,  t.  Akron,  81  O.  S.  33, 
lY  Longsdorf  a  Notes,  918. 

A  suit  tax  the  forfeiture  of  a  franchise 
of  a  street  railway  will  not  lie,  unle^'B  baaed 
upon  a  determination  by  the  city  oooncil 
that  a  forfeiture  should  be  declared:  Toledo 
V.  Railway  Co.,  2  O.  C.  C.  (N.S.)  97,  16  O. 
C.  D.  441. 

The  city  solicitor,  under  G.  C,  |  4312,  em- 
powering bim  to  restrain  "the  abuse  of  its 
corporate  power,  or  the  execution  or  per- 
formance of  any  contract"  in  contravention 
of  law  or  ordinance,  has  power  to  maintain 
an  action  in  behalf  of  the  municipality  to 
declare  a  forfeiture  of  franchises  granted  to 
a  gas  and  fuel  company  in  the  streets  and 
territory  under  municipal  control:  Colum- 
(us  V.  Oas  Co.,  2  O.  N.  P.  (N.S.)  277,  14 
O.  D.  (N.P.J  261. 

A  municipal  corporation  is  estopped 
from  declaring  a  forfeiture  of  franchises 
granted  in  its  streets  to  a  gas  and  fuel  com- 
pany for  the  purpose  of  laying  pipes  to 
transport  gas  to  its  consumers,  where  t)ie 
city  has  stood  silently  by  and  permitted  the 
company  to  complete  and  mature  all  its 
plans,  expend  over  a  half  million  of  dollars 
thereunder  and  is  in  the  very  act  of  supply- 
ing about  thirteen  hundred  houses  with  gas, 
and  has  also  given  bond  and  taken  every 
step  necessary  to  perfect  its  rights  under  the 
statutes:  Columbua  v.  Cos  Co.,  2  0.  N.  P. 
(N.S.)  277,  14  O.  D.  (N.P.)  261.  See  also 
OAS  COUPANIES. 

Where  an  ordinance  granting  a  street  rail- 
way franchise  provides  that  a  failure  to 
comply  with  the  terms  and  conditions  of 
tin  ordinance  after  twen^  days'  notice  from 
the  city  council  shall  operate  as  a  forfeiture 
of  all  ri^ts  and  franohlaes  granted,  the  fail- 
ure of  ttie  owner  of  the  franchise  to  lay  a 
trade  in  a  portion  of  the  territory  covered 
by  the  franchise  will  not  work  a  forfeiture 
of  its  rights  to  lay  such  track  in  the  ab- 
sence of  notice  given  as  provided  in  the  or- 
dinance; Akron  T.  Traction  Co.,  Q  O.  0.  C. 
(N.a)  446,  17  O.  G.  D.  S36  [affirmed,  with- 


out opinion,  Alaron  y.  Traction  Co.,  75  O.  S. 
565].    See  also  Stbbet  Railwats  and  Its- 

TEBCKBAN  RaILWATS. 

A  mere  intention  on  the  part  of  a  rail- 
road company  to  violate  its  public  duties 
does  not  change  the  legal  status  of  the  com- 
pany, or  afford  ground  for  the  forfeiture  of 
its  charter:  Railroad  Co.  v.  Railicay  Co., 
6  O.  C.  O.  (N.S.)  537,  15  0.  C.  D.  705  [af- 
firming Railroad  Co.  v.  Railusay  Co^  1  O. 
N.  P.  (N.S.)  677.  IB  O.  D.  (N.P.)  796; 
affirmed,  without  opinion,  RaUtcay  Co,  v. 
Railroad  Co.,  67  0.  S.  523].   See  also  Rail- 

B0AD8. 

A  trackage  contract  between  railroad  com- 
panies, whose  tracks  are  parallel  for  a  dis- 
tance of  fifteen  miles  and  thereafter  sepa- 
rate widely,  is  within  the  enumerated  powers 
of  railroads,  and  does  not  destroy  but  rather  ' 
creates  competition  between  them,  and  where 
in  a  contract  of  this  cbaraeter  an  ultra  mrea 
feature  is  found  which  can  lie  eliminated, 
the  remaining  portion  of  the  contract  is  not 
rendered  invalid  thereby,  nor  is  ground  af- 
forded for  forfeiture  of  the  company's  char- 
ter: Railroad  Co.  v.  Ratlicay  Co.,  6  O.  C.  C. 
(N.S.)  637,  15  O.  C.  D.  706  [affirming  Rail- 
road Co.  V.  Railway  Co.,  1  O.  N.  P.  (N.S.) 
577,  15  0.  D.  (N.P.)  795;  affirmed,  without 
opinion,  RaUtoay  Co.  T.  Railroad  Co.,  67  O.  R. 
623]. 

XI.  TAX. 

The  franchise  of  a  domestic  corporation 
is  its  life  and  existence  which,  with  their 
accompanying  powers,  is  given  by  the  state, 
and  this  franchise  being  valuable  and  given 
by  the  state,  the  state  may  impose  a  fran- 
chise tax  thereon  to  the  amount  of  the  value 
thus  conferred  and  continued:  Gum  Co.  v. 
Laylin,  66  O.  S.  678,  IV  Longsdorf's  Notes, 
918. 

Where  there  is  no  express  limitation  upon 
the  power  of  the  general  assembly  to  tax 
privileges  and  franchises,  such  power  is  im- 
pliedly limited  by  those  provisions  of  the 
constitution  that  private  property  shall 
ever  be  held  inviolate  but  subservient  to  the 
public  welfare,  that  government  is  instituted 
for  the  equal  protection  and  benefit  of  the 
people,  and  that  the  constitution  is  estab- 
lished to  promote  our  common  welftue:  G'um 
Co.  T.  Laylin,  66  0.  S.  678,  IV  Longsdorfs 
Notes,  918. 

By  reason  of  the  implied  limitations  of 
the  constitution,  a  tax  on  privileges  and 
franchises  can  not  exceed  the  reasonable 
value  of  the  privilege  or  franchise  originally 
conferred,  or  its  continued  annual  value 
hereafter.  The  determination  of  such  values 
rests  largely  in  the  general  assembly,  but 
finally  in  the  courts:  Oum  Co.  t.  Laylin,  66 
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^  O.  S.  678,  IV  LongsdorfB  Notes.  018.  See 
also  CoNs-rmmoNAL  Law. 

The  tax  of  one-tentb  of  one  per  cent,  on 
the  subscribed  or  issued  and  outatanding 
capital  stock  of  corporations  as  provided 
for  in  the  act  of  95  v.  124  (G.  C,  8 f  5522, 
et  8eq.;  repealed,  95  v,  440)  known  as  the 
Willis  act,  requiring  corporations  to  file  an- 
nual reports  with  the  secretary  of  state  and 
to  pay  annual  fees  therefor,  is  a  franchise 
tax  and  not  a  tax  on  property.  Said  act  is 
a  valid  constitutional  law:  Oum  Co.  v.  Lay- 
lift,  66  O.  S.  578,  IV  Longsdorf's  Notes,  918. 

A  franchise  tax  may  be  imposed  by  the 
general  assembly  upon  corporations  both  do- 
mestic and  foreign,  doing  business  in  this 
state:  Oum  Co.  v.  Laylin,  66  0.  S.  678,  IV 
Longsdorf's  Notes,  918. 

An  excise  tax  or  franchise  tax  for  general 
revenue  may  be  constitutionally  collected 
from  corporations:  Gum  Co.  v.  Laylin,  66 
O.  S.  678,  IV  Longsdorf's  Notes,  018. 

To  constitute  double  taxation,  both  taxes 
must  be  property  taxes  and  both  on  the  same 
property.  The  limitation  of  the  constitu- 
tion which  prohibits  double  taxation  of  the 
property  of  corporations,  applies  only  to 
taxation  on  property,  and  not  to  taxation  of 
privileges  or  franchises:  Oum  Co.  T.  Laylin, 
«6  O.  S.  678,  IV  Longsdorf  s  Notes,  018  [dis- 
tinguishing Tnut  Co.  T.  ZfOHder,  68  O.  8. 
266,  IV  Longsdorf's  Notes,  83S;  RaXXway  Oo. 
T.  Btate,  40  0.  8.  180,  IV  Longsdorfs  Notes, 
448].  See  also  Taxation. 

Xn.    LIABILITY  UNDER. 

Where  there  are  contractual  relations  be- 
tween parties  authorized  by  legislative  grant 
and  there  has  been  a  proper  exercise  of  such 
grant  by  the  use  of  due  care,  no  cause  of 
action  will  lie  against  the  parties  so  prop- 
erly exercising  such  franchise  or  right  under 
contract  or  statute:  Dayton  t.  RailtDoy  Co., 
12  0.  D.  (N.P.)  268. 

When  W  conveyed  to  O  an  undivided  half 
of  his  ferry  franchise,  they  became  tenants 
in  common  thereof,  but  in  the  running  of  the 
business  they  are  partners.  The  conveyance 
did  not  convey  W's  landing,  and  he  is  not 
obliged  to  lumish  the  landings.  Hence,  O 
ia  chargeable  for  a  share  of  their  use  and 
also  of  the  expense  of  improving  them,  but 
these  are  to  be  determined  in  one  suit,  and 
two  law  actions  are  to  be  consolidated  and 
amended  to  ask  an  account:  W%gg%n»  t. 
Good,  3  Dec  Kep.  318,  1  Oaz.  217.  See  also 
Fbbbzes. 

XIU.  INJUNCTION. 

If  a  ferry-keeper  on  one  side  of  a  river 
lands  persons  on  the  land  of  a  ferry-keeper 
on  the  other  side,  it  is  not  an  invasion  of  a 


ferry  franchise,  but  a  mere  trespass,  and  not 
enjoinable:  Ross  v.  Page,  6  O.  166,  I  Longs- 
dorf's Notes,  330.   See  also  Febbiss. 

An  invalid  grant  by  a  mimicipality  of  a 
street  railway  franchise  is  both  an  abuse  of 
corporate  power  and  a  contract  made  in  be- 
half of  the  municipality  in  contravention  of 
law  within  the  meaning  of  6.  C,  8$  4311  to 
4314,  and  its  operation  may  be  enjoined: 
Horatman  v.  Railway  Co.,  14  0.  D.  (N.P.) 
545. 

A  corporation  formed  with  power  to  man- 
ufacture, operate,  sell  or  rent  electric  appli- 
ances, and  for  other  purposes,  has  no  power 
to  carry  on  the  business  of  illuminating. 
Hence,  a  decree  or  permit  to  light  streets 
will  not  give  it  the  power  to  do  so,  and  a 
competing  company  may  enjoin  its  using 
their  poles:  Light  Co.  v.  Electric  Co.,  10 
Dec  Rep.  767,  23  Bull.  320.  See  also  ElAl- 
TBio  Lights  and  Electbio  Liohtznq. 

When  a  city  council  has,  by  ordinance^ 
legally  granted  to  one  street  railway  com- 
pany the  right  to  construct  its  railway  and 
lay  its  track  on  and  over  a  particular  part 
of  a  designated  street  within  said  eity,  and 
such  company  has  duly  accepted  said  grant 
and  entered  upon  and  taken  possession  of 
the  right  of  way  so  speciflcalfy  granted,  a 
subsequent  grant  by  said  city  council,  or  its 
successor  in  ofllee,  tiw  board  of  control,  of 
the  8Bm«  right  of  way,  or  a  stAstantial  part 
thereof,  to  another  street  railway  company 
for  like  purpose  will  not  of  itself  confer  upon 
the  second  grantee'  the  ri^t  to  enter  upon 
and  take  possession  of  the  route  or  right  of 
way  so  granted,  where  sueh  oitry  and  pos- 
seesion  by  it  will  materially  and  injurious^ 
interfere  with,  interrapt  and  abridge  the 
first  grantee's  use  and  aijc^ent  of  the  said 
right  of  way.  And  where  sudi  said  second 
grantee  threatens,  and  is  about  to  take  pos- 
session of  said  route  and  right  of  way  under 
and  by  virtue  of  its  said  grant,  without  the 
consent  and  against  the  will  of  said  first 
grantee,  and  without  having  appropriated 
the  right  so  to  do,  it  will  be  restrained  from 
so  doing  by  injunction:  Tractwn  Oo.  v. 
Traction  Co.,  69  O.  S.  402,  IV  Longsdorfs 
Notes,  961. 

Upon  the  refusal  of  corporation  counsel  to 
bring  suit  for  an  injunction  against  the  city 
to  prevent  it  from  allowing,  and  to  prevent 
a  private  corporation  from  using  its  public 
streets  for  certain  purposes,  a  taxpayer,  un- 
der  G.  C,  {8  4311  to  4314,  has  authority  to 
bring  such  suit:  Ampt  v.  Cincinnati,  21  O. 
0.  C.  300,  II  O.  G.  D.  806.  See  also  Injunc- 
tion. 

XIV.  PLEADING. 

Where  a  corporation  is  nuule  a  defendant, 
and  its  charter,  powers  or  franchise  become 
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the  foondfttion  of  the  aetion,  the  same  must 
be  speeialfy  pleaded  In  the  petition;  and  in 
the  eaw  of  m  foreign  corporation,  the  name 
of  the  etate  whioh,  and  the  substantial 
terms  fn  whleh,  the  charter,  powers  or  fran- 
ehisea  were  granted,  should  appear  in  the 
petition:  Bradjf  v.  Supply  Co.,  64  0.  8.  267, 
IV  Longedorfs  Notee,  871  [approving  and 
folloring  Devoas  v.  Oray,  22  0.  S.  169,  III 
Longsdorfs  Notes,  65].    See  also  Cobfoba- 

TIOHS. 

Furnishing  eleetricify  and  payment  there- 
for are  parts  of  the  same  transaction,  and 
complaint  will  not  lie  against  an  ordinance 
on  the  ground  that  both  subjects  are  covered 
by  its  title:  Van  Wert  v.  Bervice  Co.,  11 
0.  N.  P.  imS.)  91,  21  0.  D.  620. 

XV.  REVIEW. 

The  action  of  the  council  of  a  municipal- 
ity in  granting  to  a  street  railway  company 
a  franchise  in  a  street  which  crosses  a  steam 
railroad  at  grade,  is  not  the  subject  of  judi- 
^mL  review,  where  it  does  not  appear  that 
council  nceeded  its  power,  or  that  its  action 
was  induced  by  fraud.  Nor  would  a  review 
he  authorized  by  showing  that  a  safer  cross- 
ing could  be  made  on  another  street:  Rail- 
vay  v.  BaUway,  5  O.  C.  C.  {N.S.>  583,  16 
0.  C.  D.  180  [affirmed,  without  opinion,  Rail- 
way Co.  T.  Bailway  Oq^  73  O.  S.  364] . 

FRANCHISE  TAXES. 

See  Taxation. 

FRANKLIN  COUNTY. 

O.  C,  13001  (87  T.  57),  and  at  least  that 
part  of  G.  C  {3001  (83  v.  71),  which  is 
intended  to  be  applicable  to  Franklin  county, 
are  unconstitutional  and  void,  but  money 
paid  thereunder  to  a  county  commissioner 
can  not  be  recovered  unless  the  amount  paid 
to  him  was  more  than  was  thoein  provided ; 


State,  em  rel,  v.  CarlUle,  2  O.  N.  P.  {N.S.) 
637,  15  0,  D.  (N.P.)  287. 

a  C,  if  10224  and  10225,  as  amended  (93 
V.  146),  in  so  far  as  they  except  Cuyahoga 
and  Franklin  counties  from  the  general  pro- 
visims  of  said  section  as  to  the  jurisdietion 
of  justices  of  the  peace  in  attachment  cases, 
are  unconstitutional;  and  the  justices  of  the 
peace  in  said  counties,  as  well  as  in  all 
counties  of  the  state,  have  jurisdietion  co- 
extensive with  their  counties  "to  issue  at- 
tachmeots  and  proceed  against  the  goods  and 
effects  of  debtors  in  certain  cases":  Oakman 
V.  Furniture  Co^  10  O.  C.  O.  (N.S.)  247,  20 
O.  C.  D.  301. 

G.  C,  SS  10224  and  10226,  as  amended 
(93  V.  146),  by  which  the  jurisdiction  of 
justices  of  the  peace  in  Cuyahoga  and 
Franklin  counties  in  attachment  and  forcible 
entry  and  detainer  cases  is  limited  to  town- 
ships  for  which  they  are  elected,  are  not  un- 
constitutional, although  in  all  other  counties 
in  the  state  their  jurisdiction  extends  over 
the  entire  county:  Fisher  v.  Oarey,  11  0.  D. 
(N.P.)  796.   See  also  Coubts. 

The  provisions  of  G.  C,  i  11268,  that 
action  affecting  real  proper^  shall  be  brought 
in  the  county  in  which  the  property  is  situ> 
ated,  does  not  deprive  the  courts  of  Frank- 
lin county  of  the  jurisdiction  conferred  by 
G.  C,  i  345,  in  actions  brought  by  the  at- 
torney-general on  behalf  of  the  state,  and  in 
which  the  state  is  interested:  State  v.  Fetm, 
10  O.  N.  P.  {N.S.)  326,  21  0.  D.  (N.P.) 
603. 

FRATERNAL  INSURANCE. 

For  fraternal  insurance,  see  Insubaitob. 

FRATERNAL  SOCIETIES. 

For  fraternal  societies,  see  Inscsahcx. 

FRATERNITIES. 

For  fraternities,  see  IirsimAirox. 


FRAUD  AND  DECEIT. 

Scope  Hote. — Includes  deception  and  damage  by  means  of  false  representations  of  ma- 
terial facts  with  a  knowledge  of  their  falsity  and  an  intent  to  deceive;  parties  liaJ>le,  and 
pleading  end  evidence  relating  thereto;  effect  of  fraud  upon  mmtract  and  other  transec- 
tione;  and  fraud  in  transactions  hetaeen  persons  in  particular  personal  relations,  as  eaeou- 
tors  and  administrators,  trustees,  appraisers,  etc.,  and  effect  of  such  relationh^  and  waiver 
of  the  fraud.  EcKhtdes  effect  of  fraud  on  conveyances;  fraud  as  ground  for  reformation 
of  instruments  in  writing;  conveyance  fraudulent  as  to  creditors,  purchasers,  etc.;  require- 
went  and  operation  of  the  statute  of  frauds;  suspension  of  statutes  of  limitations  on 
ground  of  fraud;  conspiracies  to  defraud;  and  particular  classes  of  offenses  involving  fraud. 
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KoT  innOGent  nusrepreMutationa,  see  also  MiSBEPSBSSNUTioir. 
For  miitftke^  see  IbSTAXK 

For  fraudulent  eonveyancea,  tee  Fbaudulxnt  Cdhtkyanoeb. 
For  obtaining  property  under  false  preteniei,  see  Faxse  Pbetensib. 
For  attachment  on  the  ground  of  fraud,  see  Attachhemt. 
For  arrest  on  the  ground  of  fraud,  see  Arbbst. 

For  actions  against  directors  of  corporations  lor  fraud  or  negligence,  see  also  Cob- 
poutioini. 

For  fraud  upon  accounting  officers.  Bee  OlTlCE. 

For  the  effect  of  fraud  upon  a  judfpnent  or  decree  obtained  thereby,  see  also  Judouent. 
For  damages  for  fraud,  see  also  Dahaobs. 

For  fraud  as  affecting  specific  performance,  see  Spbcuio  Pkbfobhance. 

For  the  time  at  which  statute  of  limitations  begins  to  run  in  case  oi  fraud,  see 

LJIUTATIOMS,  StATUTB  OF. 

For  fraud  as  working  an  estoppel,  see  also  Ebtopfel, 

For  fraudulent  infringement  of  trademarks,  see  1'radk-uarkb  and  Tbavb  Nambs. 
For  fraud  and  misrepresentation  as  affecting  contract  of  insurance,  see  also  tttavMAXCE, 
For  rescission  in  equity  as  a  remedy  for  fraud,  see  also  Kbsoissiom. 
For  criminal  liability  for  forgery,  see  Fobgeet. 

For  liability  of  a  partnership  for  the  fraud  of  an  individual  partner,  see  Pabtnkbbhip. 
For  fraud  as  affecting  negotiable  instruments,  see  also  Negotiable  Instbuuekts. 
For  the  doctrine  of  constructive  trusts  as  a  remedy  against  fraud,  see  Tbosts. 
For  the  liability  of  an  infant  for  frauds,  see  also  Infants. 
For  rights  arising  under  fraudulent  sales,  see  also  Sales. 
For  questions  of  parties,  see  Pabtibs. 
For  questions  of  pleadings,  see  PLBAnuroa. 
For  questions  of  evidence,  see  Evidknck. 

For  fraud  as  a  ground  for  reformation  in  equity,  see  Sefobhation. 
For  the  statute  of  frauds,  see  Fbadds,  STATvn  or. 
For  conspiracies  to  defraud,  see  Conspibaot. 

ANALYTICAL  OUTLINE. 

I.  Definition  and  Nature,  8001. 

n.  Actual  Fraud,  8002. 

A.  Elements,  8002. 

1.  FaUity  of  Btatement,  8002. 

2.  Duty  to  make  disclosure,  8003. 

3.  Material  fact,  8006. 

a.  What  constitutes,  8006. 

b.  Promise,  8008. 

aa.  With  intent  to  perform,  8008. 

bb.  Without  intent  to  perform,  8009.  ■ 

c.  Opinion,  8010. 

d.  Statement  of  law,  8012. 

e.  Immaterial  fact,  8013. 

4.  Knowledge  of  falsity,  8013. 

5.  Intent  to  deceive,  8014. 

6.  Deception,  R016. 

a.  Continuing  representations,  8016. 

b.  Reliance  on  other  information,  8017. 

7.  Damage,  8018. 

B.  By  whom  made,  8019. 

1.  Party,  8019. 

2.  Agent,  8019. 

3.  Third  person,  8020. 
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C.  To  whom  made,  8020. 

1.  Party,  8020, 

2.  Agent,  8021. 

3.  Third  person,  8022. 

D.  Effect,  8022. 

a.  Actiott  of  tort,  8022. 

2.  Effect  on  contract,  8023. 

a.  Fraud  as  to  essential  element,  8023. 

aa.  In  absence  of  negligence,  8023. 
bb.  In  case  of  negligence,  8024. 

aaa.  Between  parties,  8024. 

bbb.  As  to  third  persons,  8024. 

b.  Fraud  as  to  collateral  fact,  8026. 

aa.  Between  parties,  8026. 
bb.  Sureties,  8027. 

cc.  Third  persons  not  bona  fide  purchasers,  8027. 
dd.  Bona  fide  purchasers,  8028. 

3.  On  judgment,  8030. 

4.  Other  questions,  8032. 

E.  Waiver  and  ratification,  8034. 

F.  Rescission,  8035. 

1.  Informal  rescission,  8035. 

a.  Right  to  informal  rescission,  8035. 

b.  Restitution  by  defrauded  party,  8036. 

c.  Apportionment  of  consideration,  8037. 

d.  Necessity  of  demand,  8038. 

2.  Formal  rescission,  8038. 

a.  Right  to  have  formal  rescission  in  equity,  8038. 

b.  Necessity  of  formal  rescission,  8040. 

G.  Parties,  8040. 

H.  Pleading,  8041. 

I.  Evidence,  8045. 

J.  Judgment  or  decree,  8052. 
K.  Review,  8052. 
L.  Survivor,  8053. 

m.   Oonitmctiye  Fraud,  8053. 
A.  Elements,  8053. 

1.  Parties  guilty  of  constructive  fraud,  8053. 

a.  Agent,  8053. 

aa.  Private,  8053. 
bb.  Public,  8055, 

b.  Attorney,  8055. 

c.  Executors  and  adminifitrators,  8056. 

d.  Guardian,  8058. 

e.  Guardian  ad  litem,  8068. 

f.  Trustees,  8058. 

g.  Promoters,  8061. 

h.  Directors,  8062. 

i.  Stockholders,  8063. 
j.  Appraisers,  8063. 

k.  Parties  to  antenuptial  contract,  8064. 
1.  Husband  and  wife,  8064. 
m.  Pledge,  8066. 
n.  Other  relations,  8067, 
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2.  EflFect  of  relationship,  8067. 

a.  Opinion^  8067. 

b.  Statement  of  law,  8067. 

e.  Duty  to  make  disclosure,  8067. 
d.  Ejectment,  8068. 

B.  Waiver,  8068. 

C.  Laches,  8068. 

D.  Jurisdiction,  8069. 

E.  Pleading,  8069. 

F.  Evidence,  8069. 


IV.   Orime,  8070. 

L   DEFINITION  AND  NATURE. 

Deceit,  or  fraud,  in  busineBS  transactions 
conaist  in  fraudulent  representations  or  con- 
trivancee  hj  which  one  person  deceived  an- 
other, who  has  a  right  to  rely  upon  Buch 
representations,  or  has  no  means  of  detect- 
ing such  fraud:  Spencer  T.  King,  3  O.  N.  P. 
270,  S  O.  D.  (N.P.)  113. 

Fraud  consists  of  some  willful  act  or 
omission,  which  is  unconscientious,  and  a 
violation  of  good  faith,  and  by  which  one 
person  obtains  an  undue  advantage  over  an- 
other: Gregg  T.  Rogers,  1  0.  N.  P.  117,  1  O. 
D.  (NJ.)  163. 

By  fraud  is  meant,  a  surprise,  trick,  cun- 
ning, dissembling,  and  other  unfair  way  that 
is  used  to  cheat  anyone.  Fraud,  indeed  in 
the  sense  of  a  court  of  equity  properly  in- 
cludes all  acta,  omissions  and  concealments 
which  involve  a  breach  of  legal  or  equitable 
duty,  trust  or  confidence  juBtly  reposed,  and 
are  injurious  to  another,  or  by  which  an  un- 
due and  unconscientious  advanta;^  is  taken 
of  another:  Bank  v.  Insurance  Co.,  12  Dec 
Rep.  738,  1  D.  4C9;  Vance  v.  Park,  7  0. 
N.  P.  138,  7  O.  D.  (N.P.)  564  [affirmed, 
Vance  T.  Park,  16  O.  C.  C.  713,  8  O.  C.  D. 
426]. 

In  order  that  an  act  be  constructively 
fraudulent  it  is  essential  that  it  would,  either 
in  the  particular  case  or  in  common  ex- 
perience, lead  to  consequences  equivalent  to 
those  following  actual  fraud:  Stivens  v. 
Summers,  08' O.  S.  421,  IV  Longsdorf's  Notes, 
046. 

Constructive  frauds  are  such  as  are  as- 
sumed by  the  court  to  have  been  committed 
by  acta  without  regard  to  motive:  Rolling 
MiU  Co.  v.  Packard,  1  0.  C.  C.  76,  1  0.  C. 
D.  46;  Bank  V.  Bethet,  1  0.  D.  (N.P.)  233, 
82  Bull.  135. 

Fraud  has  been  defined  to  be  "deceiving 
to  another's  disadvantage":  Miller  v.  Miller, 
81  BuIL  141. 

There  may  also  be  fraud  in  law  legally 
deduced  from  certain  acts,  even  though  both 
parties  were  strictly  honest  and  hod  no  in- 
tention of  fraud:  Burhridge  T.  Beely,  W, 
850.  I  LongsdorTs  Notes,  20. 


A  mistake  common  to  all  the  parties  as 
to  the  construction  of  a  public  work,  is  not 
fraud,  and  will  not  vitiate  a  contract:  8tat« 
V.  Perry,  W.  662,  I  Longsdorfs  Notes,  61. 

While  statutes  of  a  penal  nature  are  to 
be  strict^  constmed,  yet  those  enacted  to 
prevent  fraud  are  to  be  so  construed  as  not 
to  encourage,  but  prevent  the  evU  aimed  at: 
State,  ca  rel.,  V.  Pinney,  13  O.  D.  (N.P.)  210. 
See  also  Statutes. 


n.   ACTUAL  FRAUD. 
A.  Elbvents. 

I.   FaUity  of  Statement. 

In  an  action  for  deceit  it  must  appear  toat 
the  defendant  made  a  false  representation  of 
a  material  fact;  that  he  made  it  with  knowl- 
edge of  its  falsity;  that  the  plaintiff  was 
ignorant  of  its  falsity  and  believed  it  to  be 
true;  that  it  was  mside  with  the  intent  that 
it  should  be  acted  upon;  and  that  it  was 
acted  upon  by  the  plaintiff  to  his  damage; 
State,  ex  rel.,  v.  Dolle,  6  0.  N.  P.  (N.S.)  248. 
17  O.  D.  (N.P.)  307. 

The  statement  must  be  materially  false, 
and  hence,  a  representation  by  a  mortgagor 
that  he  is  the  sole  owner  of  the  property 
upon  which  he  is  contracting  the  loan,  where- 
as, in  fact,  he  is  the  legal  owner  with  an 
equitable  interest  outstsjoding  upon  vhieh 
the  owner  asserts  no  claim,  is  not  sneh  m 
false  representation  sa  to  title  as  to  re- 
lieve the  mortgagee  from  advancing  the  full 
amount  stipulated  in  tiie  mortgage  contract: 
McMullen  t.  Origgt,  3  O.  C.  0.  (N.S.)  504, 
13  O.  0.  D.  417. 

A  minister  of  -  the  gospel  is  not  held  by 
law  to  any  greater  degree  of  honesty  in  a 
sale  than  a  layman:  Spencer  v.  King,  3  0. 
N.  P.  270,  6  0.  D.  (N.P.)  113. 

Where  a  person  engaging  in  business,  ob- 
tains funds  from  his  father  and  wife,  for 
which  he  executes  and  delivers  to  them  re- 
spectively his  promissory  notes,  failure  to 
include  such  outstanding  notes  in  written 
statements  of  his  assets  and  liabiUUes,  each 
of  which  was  made  by  him  to  a  mereantile 
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a^qr  with  knowledge  that  it  would  be 
UMd  b7  tiie  euatomers  of  such  agency  aa  a 
baaig  for  extending  him  credit,  rendera  such 
atatemente  nukteriaUy  false,  and  is  suffici- 
ent ground  for  denying  a  discharge  in  bank- 
ruptcy, if  objection  to  bis  discharge  be  made 
hy  one  of  such  customers  who  has  been  sub- 
jected to  loae  on  account  of  credit  given  to 
such  person  in  sole  reliance  of  the  truth- 
fulneas  of  such  written  statementa:  In  re 
Augtpurger,  7  0.  L.  R.  548. 

2.   Duty  to  Make  Diacloaure. 

The  general  rule  is  caveat  emptor,  and 
there  is  no  implied  warranty  of  quality,  but 
fraud  conatitutea  an  exertion:  Hadley  v. 
Importing  Oo^  13  0.  8.  002,  11  LoDgsdorfs 
Kotea,  622. 

A  person  agreeing  to  manufacture  for  an- 
other steam  boilers  to  run  the  latter'a  mill 
impliedly  warrants  that  th^  shall  be  free 
from  Bucb  defects  latent  or  otherwise  aa 
would  render  them  unfit  for  the  usual  use 
of  boilers:  Rodgers  T.  Nilea,  11  O.  S.  48,  II 
Longsdorf  •  Notes,  470. 

Branding  pork  as  "mess  pork"  is  a  war- 
ranty to  the  buyer  that  it  is  such.  An  ex- 
press refusal  to  warrant  a  oonunodlty  will 
not  prev^  a  representation  known  to  be 
false  and  relied  on  by  the  buyer  being  a 
warrant :  Bdmand*  t.  SUtz,  1  Dee.  Bep.  81, 
8  W.  L.  J.  46. 

A  fortigu  mannfaetturer  adTiaed  a  customer 
to  buy  a  ton  or  so  bom  another  euat<nner  to 
whom  he  had  shipped,  "for  a  sample,  should 
you  wish  to  test  the  qualify  with  a  view  to 
import,"  and  the  former  cu8t<mieT  informed 
the  mannfaeturer  that  he  had  done  so  and 
found  tiie  iron  satisfactory  and  ordered 
twenty  tons  of  the  brand.  It  was  held  Uiat 
a  warranfy  that  the  twenty  tons  should  be 
equal  to  tiie  sample:  Dayton  t.  Hooglund, 
80  O.  8.  671,  III  Longsdorf  a  Notee,  1061. 

In  an  action  on  a  warranty  in  an  exchange 
of  horses  an  express  warranty  must  be  proved. 
The  law  implies  no  warranty  of  quality,  but 
only  of  property:  Qibaon  v.  Samell,  T.  47. 

One  selling  articles  for  a  specific  purpose 
impliedly  warrants  their  fitness  for  it,  and  a 
failure  of  such  fitness  is  ground  for  rescie- 
sion:  Byere  v.  Ohopin,  28  0.  S.  300,  III 
Longsdorf's  Notes,  406. 

A  buyer  whose  duty  it  is  to  expend  labor 
and  skill  to  prepare  the  articles  for  the  pur- 
pose for  which  they  were  bought,  and  seek- 
ing reecisflion  because  thev  can  not  be  made 
fit,  impliedly  warrants  that  the  unfitness  is 
from  no  fault  of  his:  Byera  v.  Chapin,  28 
O.  S.  300,  III  Longsdorf's  Notes,  406. 

The  exposure  or  offer  of  goods  for  sale  by 
a  manufacturer  aa  being  of  his  build  or 
workmanship  implies  a  warranty  or  repre- 


sentation that  they  are  made  properly,  and 
that  the  fault,  if  any,  is  a  latent  one,  arising 
from  causes  which  he  could  not  control:  Jfon- 
ufaotwring  Co.  T.  Imphmmt  Co.,  51  BnlL 
678. 

When  the  defect  in  an  article  offered  for 
sale  ariaea  from  a  defect  in  the  materials 
empl<^ed,  the  warranty  is  implied  only 
where  the  manufacturer  is  shown,  or  may 
be  presumed  to  have  known  the  defect: 
Monufaeturing  Co.  v.  /mplement  Co.,  61 
Bull.  578. 

When  a  manufacturing  company  sells 
goods  to  another  company  which  it  knows  is 
in  the  implement  business  and  purchasing 
gooda  for  the  purpose  of  reselling,  there  is 
an  implied  warranfy  that  the  machinery  is  of 
good  material,  good  workmanship  and  in 
such  condition  that  it  can  be  used  for  the 
purpose  for  which  it  was  intended,  and  if  the 
goods  are  not  as  warranted  the  purchaser  ia 
entitled  to  recover  damagee  sustained:  Man- 
ufactwmg  Co.  v.  Implement  Co.,  61  Bull. 
578. 

Where  an  article,  which  is  not  aooessiUe 
for  examination  by  the  purchaser,  is  aold  for 
a  specific  purpose,  there  is  an  implied  war* 
ranty  that  it  b  suited  for  tiie  purpose  tor 
which  it  b  to  be  used:  Supply  Oo.  T.  David- 
son, 8  O.  C.  C.  {N.8.)  417,  18  0.  a  D.  781 
(affirmed,  without  opinion,  Supply  Co.  T. 
Davidson,  75  O.  8.  811]. 

Where  one  goes  to  a  seed  store  to  purchase 
a  certain  variety  of  a  speoiea  <tf  seeda^  and 
they  are  i^toi  him  wittiout  comment  with 
the  name  printed  <m  the  package  in  which 
tbey  are  oontained,  the  sale  is  without  war- 
ranty either  that  the  seeds  will  grow  ta  tint 
tiiey  are  of  Hn  variety  stipulated;  Oathoon 
T.  BrinUr,  6  O.  N.  P.  (N.S.)  122,  17  0.  D. 
(NJ.)  706. 

When,  in  a  contract  for  the  sale  vt  ma* 
chinery,  ite  power  and  capacity  are  expreoly 
described,  there  Is  no  implied  warranty  that 
it  will  be  adequate  to  the  purpose  for  which 
it  is  to  be  used,  though  that  purpose  is 
known  by  the  vendor  at  the  time  of  making 
the  contract:  Punch  Worka  v.  Oarhon  Co., 
75  O.  a  153,  IV  Longadorfs  Notes,  1014. 

No  implied  warranty  of  fitness  arises  from 
ordering  a  known  and  definite  article  for  a 
particular  purpose,  for  the  presumption  that 
the  buyer  relied  on  his  own  judgment  over- 
throws this.  But  contra  if  it  appears  that 
the  buyer  relied  on  the  seller's  ju^ment  and 
not  on  his  own  and  had  a  right  so  to  do: 
Mauser  v.  Curran,  6  O.  N.  P.  224,  8  O.  D. 
(N.P.)  495. 

If  an  article  not  in  existence  is  ordered 
for  a  declared  purpose  an  implied  warranty 
of  fitness  arises,  and  tliis,  though  the  article 
is  of  a  specific  Icind,  for  not  being  ti»  ease, 
or  being  indeterminate  and,  therefore,  to  be 
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•elected  by  the  seller,  tiie  bi^er  can  not  ex- 
ercise his  own  judcpnent:  Hausa-  t.  Ourran, 
6  O.  X.  P.  224,  8  O.  D.  <N.P.)  496  [rerers- 
iag  Ourrwi  t.  Hauaer,  4  O.  D.  (K.P.)  449]. 

Where  the  means  of  information  are  not 
equal,  but  the  vendor  knows  of  a  secret  de- 
fect unfitting  the  article  for  its  intended 
purpose,  the  failure  to  disclose,  while  not 
fraud  in  law,  may  be  evidence  of  it.  As 
where  a  cow  is  sold  and  bought  for  a  breeder 
and  the  seller  knew  she  bad  been  artificially 
delivered  of  a  dead  calf,  which  fact  would 
impair  her  fertility,  it  is  for  the  jury  to  de- 
termine if  the  nondisclosure  is  a  fraud: 
Hadley  v.  Importing  Co.,  13  O.  S.  502,  II 
Longsdorfs  Notes,  623. 

Concealment  must  be  of  some  fact  which 
the  seller  was  bound  to  disclose.  One  who 
sells  stock  in  a  corporation  is  not  bound  to 
disclose  a  claim  which  he  has  against  the 
corporation  which  may  reduce  the  value  of 
the  stock,  if  valid:  Ooodale  y.  Hunt,  8  Dec. 
Rep.  35,  5  Bull.  172;  8  Am.  L.  Rec.  624, 
6  Pec.  Rep.  897  [affirmed,  without  opinion, 
Ooodale  v.  Hunt,  11  Bull.  107]. 

If  an  undisclosed  partner  conceals  the  fact 
that  he  is  a  member  of  the  partnership  and 
attempts  to  purchase  claims  against  the  in- 
solvent partnership  for  less  than  their  face 
value  such  transaction  will  be  treated  as  a 
partial  payment  by  him,  and  not  as  a  sale  of 
such  claims;  and  such  undisclosed  partner 
or  his  estate  will  be  held  liable  for  balance 
due  upon  such  claims:  Yager  T.  Oreiaa,  1  O. 
C.  C.  531.  1  O.  C.  D.  298. 

The  bringing  of  a  suit  against  a  corpora- 
tion without  notice  to  the  defendants  in  an 
existing  suit  brought  to  enforce  stockholder's 
liability  can  not  of  itself  he  characterized 
as  a  fraud,  nor  is  collusion  established  by  the 
fact  tiiat  the  company  made  no  defense: 
Scofield  \,  OU  Co.,  6  O.  C.  C.  (N.S.)  176,  17 
0.  C.  D.  818  [alfirmed,  witiioui  opinion,  Oohh 
T.  Bcofiefd,  74  O.  S.  613].    See  also  Cqb- 

P0RATI0:»8. 

An  action  by  a  prosecuting  attomeiy  to 
recover  interest  from  a  hank  by  way  of  dam- 
ages for  the  unlawful  use  of  county  funds, 
obtained  from  county  treasurers,  is  not  an 
action  for  relief  on  the  ground  of  fraud,  and 
if  it  were,  the  statute  would  h^n  to  run 
fmn  the  time  the  fraud  was  discovered  or 
ought  to  have  been  discovered:  Welty  v. 
Honk,  7  0.  N.  P.  (N.S.)  43,  19  0.  D.  (N. 
P.)   82.    See  also  Gou:tties  and  Couxit 

COHIUSSIONESS. 

A  charge  in  a  suit  on  a  promissory  note, 
given  in  payment  for  sheep,  that,  "If  the 
plaintiff,  at  and  prior  to  the  sale  of  said 
sheep,  was  the  owner  of  them;  that  they 
had  the  'foot  rot;*  that  it  was  a  contagious 
disease;  and  that  knowing  them  to  be  so 
diseased,  he  sold  them  to  the  defendant  with- 


out disclosing  that  fact,  still  said  note  was 
not  void,  and  plaintiff  could  his 
action  thereon,  subject  to  the  damages  sus- 
tained and  claimed  for  by  the  defendant)" 
was  held  to  he  correct:  Vming  T.  BHcfcer,  10 
0.  S.  331,  n  Longadorf's  Notes,  663. 

If  a  lessor  has  knowledge  of  defects  in 
the  premises  which  are  not  discoverable  by 
the  tenant  upon  practical  examinatimi,  and 
which  will  imperil  his  person  or  property,  a 
liability  arises  from  the  franduloit  conoeal- 
ment  of  such  defect;  and,  in  the  application 
of  this  rule,  the  terms,  fraud,  fraudulent 
concealment,  canatructive  fraud  and  deceit 
are  synonymous:  Shinkle  T.  Bimey,  68  O.  8. 
328,  IV  Longsdorfs  Notes.  044.  See  alw 
Landlosd  and  Tenant. 

The  relation  of  landlord  and  tenant  arises 
out  of  contract,  and,  where  there  is  neither 
express  warranty  nor  deceit,  the  latter  can 
not  maintain  an  action  against  the  former 
on  account  of  the  condition  of  the  premises 
hired:  Shinkle  v.  Bimey,  68  O.  S.  328,  IV 
longsdorfs  Notes,  944. 

A  settlement  of  accounts  will  not  l>e  opened 
unless  fraud  or  particular  mistake  is  shown. 
If  one  partner  in  settling  with  the  other  as- 
signs to  him  a  claim  on  the  government  and 
he  obtains  an  extra  allowance,  this  is  neither 
mistake  nor  fraud,  though  he  did  not  dis- 
close his  expectations  of  it,  all  the  facts 
being  known  to  both:  Fowler  v.  Piatt,  W. 
206,  I  Longsdorfs  Notes,  IB.  See  also 
ACCJOTJKT, 

A  surety  is  entitled  to  know  any  moral 
delinquency  on  tbe  part  of  his  principal 
which  is  known  to  the  adversary  party  and 
which  would  naturally  affect  his  incurring 
such  liability:  Dimmore  v.  Tidhall,  34  0.  8. 
411,  III  Longsdorfs  Notes,  725;  Smith  v. 
Josaelyn,  40  O.  S.  400,  IV  Longsdorfs  Notes, 
34;  State  V.  Surety  Co.,  12  0.  N.  P.  (N.S.) 
185,  21  0.  D.   (N.P.)  671. 

Concealment  of  prior  negligent  conduct 
avoids  the  bond  where  it  is  to  secure  against 
negligence.  Thus,  a  bond  to  "keep  correct 
accounts  with  the  members"  is  invalid  where 
the  employer,  knowing  of  incorrect  account- 
ing, though  not  dishonest,  during  a  previous 
term,  took  new  bonds  for  the  succeeding 
terms  without  disclosing  this  to  the  sure- 
ties thereon.  Silence  is  an  affirmation  that 
such  facts  do  not  exist:  Loan  Co.  T.  Promlet, 
1  0.  N.  P.  194,  6  O.  D.  (N.P.)  184.  See 
also  Bonds,  Subett. 

3.    Material  Fact. 

(a)    What  Constitutes. 

One  seeking  to  be  relieved  from  a  con- 
tract, on  the  ground  of  alleged  false  repre- 
sentations must  show  that  there  is,  among 
other  tilings,  a  false  representation  of  a 
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material  fact;  Arm$tro«g  v.  Earshner,  47  O. 
8.  276.  TV  LongBdorfs  Notes,  372. 

An  action  for  fraud  and  deceit  must  b« 
founded  on  a  miBrepreaentation  of  an  ex- 
isting fact,  and  can  not  be  based  on  a  future 
occurrence,  or  on  an  act  to  be  done:  Smith  V. 
Boioler,  12  Dec.  Rep.  770,  1  D.  520. 

Whether  a  seller's  representations  of  value 
of  personalty  are  mere  opinion  or  false  state- 
ment* of  fact,  on  which  the  buyer  might  or 
did  rely,  is  a  question  for  the  jury,  and  if 
the  property  was  of  no  value,  they  are  justi- 
fied in  finding  them  to  be  of  the  latter  kind: 
Floyd  V.  Paul,  6  Dec  B^.  1185,  12  Am.  L. 
Rec.  231,  10  Bull.  14. 

A  8dler*B  statement  to  induce  a  sale  that 
the  lots  wer«  worth  $25  per  foot,  but  he 
would  sell  to  defendant  for  $13,  and  had 
sold  the  other  lota  at  ^0,  is  not  an  opin- 
ion but  fact,  and  if  false,  is  a  defenie  to  an 
action  for  the  price:  Ketehum  v.  Phillips,  4 
Dee  R^.  81,  1  Clev.  L.  Rep.  9. 

Where  the  foreman  of  a  corporation's  busi- 
ness, knowing  it  to  be  insolvent  procures  a 
perscm  to  buy  its  stock  by  representing  that 
he  would  become  foreman  and  make  his 
fortune,  such  sale  is  fraudulent:  Zeverink 
T.  Lappert,  6  Dec  Rep.  1017,  9  Am.  L. 
Rec  546. 

In  a  suit  upon  a  policy  of  life  insurance 
the  defense  of  fraud  in  the  procuring  of  the 
insurance  must  be  regarded  as  sustained, 
where  the  insured,  who  died  within  a  few 
months  after  the  policy  was  issued  from  the 
effects  of  enlargement  of  his  spleen  to  twenty- 
six  times  its  normal  size,  failed  to  disclose 
his  condition  to  the  examining  physician,  al- 
though three  physicians  had  told  him  of  the 
bad  condition  of  his  health,  one  of  whom 
had  refused  to  pass  him  for  life  infAirance, 
and  one  had  told  him  he  had  heart  disease, 
and  one  had  discovered  the  enlargement; 
ard  this  is  true,  notwithstanding  the  exam- 
ining physician  failed  to  discover  his  con- 
dition and  numerous  acquaintances  t^tified 
to  his  apparent  good  health:  Insurance  Co. 
V.  Whittdber,  7  0.  C.  C.  (N.S.)  1,  18  O.  C. 
D.  688.  See  also  Insurance. 

It  is  said  that  a  lessor  who,  with  knowl- 
edge, conceals  sources  of  peril  which  are  not 
discoverable  by  the  lessee,  is  not  guilty  of 
negligence  but  of  fraud:  Shinkle  v.  Bimey, 
68  0.  S.  328,  IV  Longsdorfs  Notes,  944. 

One  who  for  value  issues  to  another  his 
check  upon  a  bank,  thereby  represents  that 
he  has  funds  in  such  bank  subject  to  such 
check;  and,  if  he  is  aware  that  there  are 
no  funds  in  the  bank  subject  to  his  check, 
and  conceals  that  fact  from  the  drawee,  he  is 
guilty  of  false  representations  to  and  fraud 
upon  such  drawee:  Banking  Co.  v.  Banking 
Co.,  20  O.  0.  C.  591,  10  O.  C.  D.  754. 
See  also  Nbqotiablb  iNSTBtnciNTa. 


A  representation  by  a  eolvmt  debtor  that 
he  was  insolvent  is  fraudulent  if  the  cred- 
itor is  induced  there}}y  to  surrender  a  note  of 
such  debtor  for  much  less  than  its  face 
value:  Edwards  v.  Owen,  16  O.  600,  1  Longs- 
dorfs Notes,  728. 

(b)  Promite. 

iaa)    With  Intent  to  Perform. 

Mere  knowledge  of  insolvency  without  dis- 
closing it  to  the  buyer  is  not  fraudulent  if 
there  is  an  intention  and  reasonable  ex- 
pectation of  paying,  though  not  well  ground- 
ed: Talcott  V.  Henderson,  31  0.  S.  162,  III 
Longadorf's  Notes,  570. 

The  purchfise  an  insolvent  buyer,  who 
conceals  his  insolvency  with  intent  to  injure 
ih«  vendor  is  fraudulent  and  voidaUe^  but 
a  purchase  under  like  circumstances,  save 
thi^  such  intent  ia  absent,  is  not  in  law 
fraudulent  The  simple  failure  to  diselne 
a  condition  of  insolvency  does  not  Imply  a 
purpose  to  defraud:  Lithographing  Co.  t. 
Baford,  8  O.  N.  P.  640,  10  O.  D.  (N.P.) 
640  [affirmed,  without  opinion,  Clarke  A 
Co.  V.  Lithographing  Co.,  52  0.  S.  668]. 

The  giving  of  notes  1^''  defendants  in  settle- 
ment of  an  account  without  intent  to  de- 
fraud, although  knowing  themselves  to  be 
insolvent,  is  not  fraud  in  law,  where  there 
was  no  concealment  of  the  insolvency,  but 
simply  a  failure  to  disclose  it,  unless  the 
insolvency  was  so  gross  as  to  lead  to  the 
presumption  of  an  intent  not  to  pay:  Litho- 
graphing Co.  V.  Belford,  8  O.  N.  P.  640, 
10  0.  D.  (N.F.)  640  [affirmed,  without  opin- 
ion, Clarke  <£  Co.  v.  Lithographing  Co.,  62 
0.  S.  668]. 

The  fact  that  plaintiffs  were  induced  to 
accept  notes  in  settlement  of  an  account 
against  defendants  upon  receipt  of  a  letter 
representing  that  there  was  about  to  be  an 
increase  of  capital  stock,  when  there  was 
neither  intention  or  expectation  of  increas- 
ing such  stock,  justifies  plaintiff  in  disre- 
garding the  notes  and  suing  on  the  original 
account:  Lithographing  Co.  v.  Belford,  8  0. 
N.  P,  640,  10  O.  D.  (N.P.)  640  [aflSrmed, 
without  opinion,  Belford  V.  Lithographing 
Co.,  52  O.  S.  668]. 

Where  an  account  was  due  for  which  notes 
were  given  to  extend  the  time  of  paymtfnt, 
and  the  holder  was  induced  to  accept  such 
notes  by  false  representation,  or  fraudulent 
concealment  by  the  defendant,  the  plaintiff 
had  a  right  at  once  to  sue  upon  the  original 
account:  Lithographing  Co.  v.  Belford,  8  O. 
N.  P.  640,  10  O.  D.  (N.P.)  640  [affirmed, 
without  opinion,  Belford  v.  Lithographing 
Co.,  62  0.  S.  668]. 

A  promise  to  do  something  in  the  future 
as  to  reorganize  a  business  is  not^a  false 
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representation  on  which  a  seller  of  goods  can 
replevy  unleas  the  buyer  had  no  intention  at 
the  time  of  fulflUing  it:  Hosiery  Co.  t.  Baker, 
18  0.  a  C.  604,  10  O.  C.  D.  210.   Bee  also 

R^reeentations  as  to  the  future  inten- 
tion, purpose  or  expectation  of  the  com- 
pany, wherel^  sulncriptions  are  obtained, 
will  not  defeat  recovery  thereon  if  sot 
shown  to  be  fraudulent  for  the  purpose  of 
deceiving,  though  those  as  to  past  or  present 
statuSi  or  as  to  material  matters,  may  liave 
tiiat  ^ect:  A.TTMirQ»g  T.  Ear»lmer^  47  O.  8. 
876,  IV  Longsdorf's  Notes,  372.    See  also 

COBPOEATIONS. 

(bft)    Without  Intent  to  Perform- 

A  promise  by  a  purchaser  to  do  a  speciOc 
thing  at  some  time  in  the  future,  does  not 
amount  to  a  false  representation  upon  which 
an  action  in  replevin,  based  upon  a  fraudu- 
lent purchase,  can  maintained,  unless 
the  purchaser  at  the  time  the  promise  was 
made,  had  no  intention  of  fulfilling  it: 
Hosiery  Co.  t.  Baker,  18  0.  C.  C.  604,  10  O. 
C.  D.  219. 

Bad  intent  will  not  render  actionable  an 
act  not  amounting  to  a  l^al  injury.  A 
promise  made  without  intent  to  perform 
it  is  not  a  fraudulent  act  in  law  where  no 
special  damages  resulted:  Smith  v.  Bowler, 
13  Dec  Rep.  95.  2  D.  153. 

A  buyn*  not  intending  to  pay  or  knowing 
he  can  not  is  a  fraudulent  buyer,  and  the 
seller  may  rescind  against  him  or  his  as- 
signee for  creditors:  Kraft  v.  Dullea,  13  Dec. 
Eep.  802,  2  C.  S.  C.  R.  116. 

A  purchase  on  credit  without  intent  to 
pay  is  fraudulent  and  having  no  reasonable 
expectation  of  being  able  to  pay,  is  equiva- 
lent to  an  intent  not  to  pay:  TaXoott  v. 
Henderson,  31  O,  S.  162,  III  Longsdorf's 
Notes,  570;  Wihnot  y.  Lyon,  49  0.  S.  296,  IV 
Longsdorf  8  Notes,  464. 

An  action  for  deceit  must  be  founded  on 
r^resentations  of  an  existing  fact  and  not 
of  future  acts,  or  promises,  though  without 
any  intention  to  fulfill  them,  as  inducing  a 
person  to  accept  employment  on  promise  of 
future  promotion:  Bmith  v.  Bowler,  12  Dec. 
Rep.  770,  1  D.  620  [affirmed.  Smith  v.  Bowler, 
13  Dee.  Rep.  05,  2  D.  1S3]. 

Fraud  may  consist  in  buying  on  credit  after 
having  sold  all  property,  thus  still  proceed- 
ing on  the  oredit  of  former  possessiona  (U. 
8.  D.  C,  N.  D.  0.) :  Ely  T.  Banks,  3  O.  F.  D. 
421,  1  W.  L.  M.  107.    See  also  Attack- 

A  sale  of  chattels  is  fraudulent  and  the 
vendor  may  rescind  the  contract  and  re- 
cover the  goods  from  the  vendee  or  his  as- 
signee for  the  benefit  of  creditors,  where  the 


financial  oondition  of  Uie  vendee  was  neh 
as  to  give  him  no  reasonable  expeeUtioiL  of 
bmng  able  to  pqr  at  the  time  iSie  purehaas 
money  beeomes  due:  SigJer  t.  Roger*  Co.,  46 
BulL  190.  See  also  Salbb. 

A  debt  is  fraudulratly  contracted,  where 
a  purchase  of  property  is  made,  with  an  in- 
tent on  the  part  of  the  purchaser  not  to  pay 
for  the  same:  Cool  Co.  t.  Ludlum,  60  O.  & 
311,  IV  Longsdorf 8  Notes,  968.  See  also 
Absbst. 

Evidence  showing  a  fraudulent  purpose  on 
the  part  of  a  defendant  corporation,  in  that 
with  the  intention  of  embarrassing  the  plain* 
tiff,  a  large  amount  of  goods  were  purdiaaed 
from  the  plaintiff,  for  which  paymwt  vras 
refused,  and  steps  then  taken  to  turn 
stock  of  the  defendant  into  debenture  bonds, 
with  authority  in  the  holders  to  seize  the 
company's  property  upon  short  notice  there- 
by creating  an  indebtedness  which  did  not 
exist  at  the  time  the  goods  were  bought,  is 
sufficient  to  sustain  an  attachment  upon  the 
property  of  the  defendant:  Rubber  Co.  T. 
rirc  Co.,  7  0.  C.  C.  (N.S.)  224,  16  0.  0.  D. 
269.   See  also  Attachuekt. 

A,  the  principal  maker  of  a  note,  desiring 
a  renewal  applied  to  the  sureties  thereon, 
who  claimed  to  have  a  defense,  and  declined 
to  renew  except  as  sureties  for  B  if  he  would 
sign.  A  procured  B's  signature  to  the  renew- 
al by  representing  that  the  former  sureties 
would  sign  as  his  cosureties.  A  then  pro- 
cured the  former  sureties  to  sign,  who  did  so, 
stipulating  as  sureties  for  B  without  his 
knowledge  and  without  inquiry  as  to  the 
terms  on  which  he  signed.  It  was  held  that 
the  stipulation  was  not  effective  and  the 
sureties  were  cosureties:  Crouae  v.  Wagner, 
41  0.  S.  470,  IV  Longsdorf's  Notes,  73. 

A  departure  from  the  established  route  of 
a  street  railway,  by  nmning  over  private 
right  of  way  to  avoid  sharp  curves,  is  not 
fraud  per  se,  against  abutting  property  own- 
ers, whose  consents  were  secured  with  the 
understuiding  that  the  line  would  follow  the 
routo  specified.  The  right  to  complin  of 
such  change  is  in  the  public  and  not  in  the 
abutter,  unless  there  has  been  fraud  in  ob- 
taining his  consent:  Ireton  Bros.  t.  Trw- 
tion  Co.,  2  O.  N.  P.  (N.S.)  317,  15  O.  D: 
(N.P.)  120. 

(c)  Opinion. 

When  representations  are  only  given  as  a 
matter  of  opinion,  fraud  can  not  be  based 
upon  them,  because  fraud  can  not  be  based 
upon  an  opinion,  but  only  upon  matters  of 
fact:  Gurran  v.  Houser,  4  O.  D.  (N.P.)  449 
[reversed,  Houser  v.  Curran,  5  0.  N.  P.  224, 
8  O.  D.  (N.P.)  4951. 

The  opinion  as  to  the  value  of  land  ex- 
preesed  hy  the  seller  to  induce  the  pnrehaeer 
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to  hay  is  not  a  fraud,  if  it  was  only  an 
opinion,  and  honestly  given,  although  un- 
true: Bpeneer  T.  King,  8  0.  N.  P.  270,  5  0. 
D.  (N.P.)  113. 

Where  an  agent  of  an  insurance  company 
makes  representations  to  one  having  a  claim 
for  loss  against  the  company,  the  parties 
standing  in  antagonistic  relations  to  each 
other,  that  the  latter  had  no  claim  or  rtf^hts 
that  he  could  enforce  by  legal  proceedings, 
'such  representations  are  only  opinion — rep- 
resentations upon  which  he  had  no  right  to 
rely,  and  if  he  does  so  rely,  it  must  be  al 
his  own  risk  because  the  truth  or  falsehood 
of  such  repreaentations  could  be  ascertained 
1^  ordinary  diligence:  Insurance  Oo.  v.  Reed, 
33  O.  a  283,  1X1  Longsdorf  s  Notes,  678. 

The  false  representation  most  he  of  an  ex- 
isting aaoertainaUe  fact,  and  not  mere  opin- 
ion. A  representation  that  a  valuable  mine 
would  earn  the  deferred  payments  for  its 
purchase,  is  a  mere  opinion  of  its  produc- 
tiveness: Belmont  Mining  Co.  v.  Rogers,  10 
O.  C.  C.  305,  6  0.  C.  D.  619. 

A  purchaser  of  real  property  who,  if  com- 
petent and  capable  of  judging  of  its  value, 
examines  it,  can  not  avoid  the  transaction 
by  showing  a  statement  of  the  seller  that 
the  property  is  worth  more  than  it  really 
is.  This  rule  is  applicable  to  a  mortgagee  of 
real  estate,  mortgagee  being  required  to  ad- 
vance, at  the  suit  of  a  receiver,  the  full 
amount  of  a  loan:  MeMuUen  v.  Origgs,  3 
O.  C.  C.  (N.B.)  604,  13  O.  a  D.  417. 

In  matters  of  value,  which  are  always  to 
a  great  ectent  matters  of  opinion,  if  the 
puKhaser  ezunines  the  property  hiniself  and 
has  full  opportunity  to  examine  it,  and  is 
ennpetent  and  capable  of  judgii^  of  its  valne, 
so  that  no  advantage  of  him  is  takon,  a 
statement  1^  the  seller  that  the  property 
ia  worth  more  than  it  really  is,  is  not  a 
frandnlent  representation,  or  such  a  represen- 
tation as  would  avoid  a  contract:  MoMutlen 
T.  Origgs,  8  0.  C.  C.  (N.S.)  604,  13  O.  C. 
D.  417.  See  also  Rbsoission. 

Representations  as  to  the  value  of  real 
estate  offered  as  security  for  a  loan,  to  the 
effect  that  the  property  is  worth  $9,000, 
when  in  fact  it  is  not  worth  more  than 
$6,000,  held  not  to  amount  to  fraud  or  to 
vitiate  mortgage,  where  it  appeared  that  the 
report  of  appraisers  appointed  by  the  loan 
company,  showing  the  real  value  of  the  prop- 
erty, was  given  on  the  same  application  and 
it  also  appeared  that  the  general  manager  of 
the  loan  company  also  examined  the  prop- 
er^. Under  such  circumstances  the  loan 
company  can  not  be  said  to  have  relied  on 
the  statements  of  the  applicant  for  the  loan : 
MoMuUen  v.  (higgs,  3  O.  C.  O.  (N.S.)  504, 
13  0.  C.  D.  417.   See  also  RncissioN. 


Whether  a  seller's  representations  of  value 
of  personalty  are  mere  opinion  or  false  state- 
ments of  fact,  on  which  the  buyer  might  or 
did  rely,  is  a  question  for  the  jury,  and  if 
the  property  was  of  no  value,  they  are  justi- 
fied in  finding  them  to  be  of  the  latter  kind: 
Floyd  V.  Paul,  6  Dec.  Rep.  1185,  12  Am.  L. 
Rec.  231,  10  Bull.  14.  See  also  Fraud  asd 
Deceit. 

Where  an  agent  of  a  life  insurance  com- 
pany, acting  within  the  scope  of  hia  author- 
ity, to  induce  a  person  to  apply  for  insurance 
in  the  company,  fraudulently  represents  to 
him  that,  for  a  specified  annual  premium,  a 
policy  would  be  fully  paid  at  a  given  period 
and  further  entitle  the  holder  to  certain 
other  specified  benefits,  and  thereby  induces 
such  person  to  apply  for  a  policy  on  his 
life,  and  to  pay  the  premium  therefor;  if  the 
policy  issued  to  him  is  materially  different 
from  what  it  was  represented  to  him,  it 
would  be,  he  may  rescind  and  recover  back 
of  the  company  the  premium  paid.  These 
were  held  not  to  be  merely  expressions  of 
opinion:  Insurance  Co.  v.  Wrigkt,  33  O.  B. 
533,  III  lAngsdorfs  Notes.  687. 

(d)    Statement  of  Law. 

Representations  which  are  mere  matter  of 
opinion,  the  parties  being  mutually  cog- 
nizant of  the  facts  and  Hot  in  any  fiduciary 
relation,  if  relied  on,  can  not  be  ground  to 
ask  the  aid  of  the  law:  Insurance  Oo.  v. 
Reed,  33  O.  S.  283,  III  Longsdorfs  Notes, 
673. 

If  an  insurance  adjuster  induces  the  in- 
sured to  settle  the  loss  at  a  very  low  Bum  by 
assuring  him  he  had  no  claim  and  could 
not  recover,  and  reading  law  to  him  in  proof 
of  the  fact,  the  insured  relies  on  this  at 
his  own  risk.  A  representation  as  to  the 
law  of  the  case  ia  but  an  opinion  since  both 
parties  are  presumed  to  know  the  law:  In- 
surance Co.  V.  Reed,  33  O.  S.  283,  III  Longs- 
dorf's  Notes,  673. 

■  A  telephone  company  securing  no  more 
than  its  legal  rights  and  the  city  parting 
with  nothing  of  value  is  not  estopped  from 
maintaining  a  charge  of  $18  per  year,  on 
the  ground  that  the  passage  of  the  ordinance 
fixing  the  mode  of  its  occupatioo  of  the 
streets  was  secured  by  fraud,  in  that  an 
invalid  provision  fixing  the  rate  of  charges 
at  $12  per  year  was  incorporated:  Macklin 
V.  Telephone  Co.,  1  O.  C.  C.  (N.S.)  373,  14 
O.  C.  D.  446.  See  also  Telephones  axd 
Telephone  Companies. 

False  repreaentations  or  an  erroneous 
opinion  as  to  legal  rights  will  not  invalidate 
an  accord  and  satisfaction:  Burke  v.  Insur- 
ance Co.,  12  O.  D.  (N.P.)  37  [affirmed,  In- 
surance Co.  T,  Burke,  13  0.  C.  C.  39;  re- 
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veraed,  Iniurance  Co,  T.  Burke,  60  O.  S.  294, 
IV  LongBdorfs  Kotea,  058]. 

(e)    Immaterial  Foot. 

An  action  will  not  lie  lor  recovery  of 
money  paid  for  bonds  represented  to  be  valid, 
but  afterward  found  to  be  inTalid*  where  the 
representation  consisted  of  a  false  statement 
as  to  an  immaterial  fact,  to  the  effect  that 
the  attorney-general  of  the  state  had  de- 
clared tiiat  an  act  under  which  tiie  bonds 
were  issned  was  institutional,  and  was  not 
affected  by  recent  decisions  of  the  supreme 
court  as  to  special  legislation:  Jiational 
Bank  t,  Trmt  Co.,  2  O.  N.  P.  (N.S.)  526, 
14  0.  D.  (NJ.)  577. 

4.   Knowledge  of  Falsity. 

To  constitute  a  cause  of  action  in  tort 
tiiere  must  be  bad  faith.  If  the  representa- 
tions, when  made,  were  believed  to  be  true, 
and  the  facta  of  the  case  were  such  as  to 
justify  the  belief,  there  is  no  fraud  or  de- 
ceit: Taylor  v.  Leith,  28  O.  S.  428,  III 
Longsdorf'a  Notes,  317;  Parmlee  v.  Adolpk, 
28  O.  S.  10,  III  LoQgsdorf'a  Notes,  385;  King 
V.  HopkiM,  13  O.  C.  C.  305,  7  O.  O.  D.  362; 
Foreman  v.  Compton,  4  Dec.  Rep.  479,  2 
Clev.  L.  Rec.  219. 

If  representations  are  made  recklessly,  and 
without  any  knowledge  or  information  on 
the  subject  calculated  to  induce  such  belief, 
and  they  are  untrue,  then  they  are  fraudu- 
lent: Parmlee  v.  Adolph,  28  0.  fJ.  10,  III 
Longsdorf'a  Notes,  385. 

It  is  error  to  charge  that  "if  the  party 
signed  certificate  of  incorporation  certifying 
that  there  had  been  one  hundred  and  fifty 
thousand  dollars  paid  in,  not  knowing 
whether  it  was  true  or  false,  when  in  fact 
it  was  untrue,  and  such  signing  was  done 
without  knowledge  thereof  as  to  its  truth  or 
falsity,  such  statement  would  be  recklessly 
made,  and  party  making  it  would  be  liable 
for  damages  resulting  the  same  as  though 
he  knew  the  statement  to  be  untrue": 
Bchenck  v.  Knott,  13  O.  C.  C.  (N.S.)  41, 
21  0.  C.  D.  681. 

Representations  founded  on  information 
given  by  those  profesaing  to  know,  and  on 
doe  inqoiry,  and  believed  by  tiie  defendant 
to  be  true,  will  not  aupport  an  action  for 
deceit:  Mining  Co.  t.  Rogers,  10  O.  C.  C. 
306,  6  O.  C.  D.  610. 

In  an  action  upon  a  promissory  note  given 
for  the  purehaae  price  of  certain  cattle,  de- 
fendanta  can  not  recover  by  way  of  counter- 
claim on  the  ground  of  misrepresentations  aa 
to  the  soundness  of  such  cattle,  unless  such 
repraentations  are  allied  to  be  made  with 
fraudulent  intent  and  with  knowledge  of  | 


their  falsity :  Thompson  T.  Btmk,  13  0.  C.  C 
(N.S.)  516,  22  O.  C.  D.  131  [affirmed,  vifh- 
out  opinion,  Thompson  v.  Bank,  88  O.  S. 
446] ;  Forging  Co.  y.  Lamb,  0  Deo.  Rq[>.  109, 
11  Bull.  100. 

Funds  paid  upon  Intimate  claims  or 
claims  supposed  to  be  Intimate,  and  at  a 
time  when  it  was  supposed  by  defendants 
that  the  concern  was  solvent,  will  not  sus- 
tain an  attachment  on  the  ground  that  funds 
were  paid  out  in  fraud  of  creditors:  fpe- 
cialty  Co.  v.  O'Brien,  2  0.  N.  P.  (N.S.)  550, 
15  O.  D,  (N.P.)  749  [affirmed,  Specialty  Go. 
V.  (TBrien,  7  O.  C.  C.  (N,8.)  103,  18  O.  C.  D. 
64].   See  also  ATTAOHKEnr. 

In  an  action  against  the  directors  of  a 
national  bank  by  one  who  purchases  some 
of  its  stock,  relying  on  the  statements  con- 
tained in  its  report  to  the  comptroller  of 
the  curroicy  as  to  its  resources  and  liabili- 
ties, which  report  was  attested  by  the  direc- 
tors and  published  as  the  statute  directs, 
some  of  which  etatementa  are  false,  whereby 
the  purchaser  is  damaged,  it  is  not  error 
for  the  court  to  charge  the  jury  that:  "It 
must  appear  by  preponderance  of  the  evi- 
dence that  at  the  time  of  the  attesting  and 
publication  of  said  report,  that  the  directors 
so  attesting  this  report,  or  who  assented  to 
and  directed  the  publication  of  the  same,  did 
so  knowing  said  report  to  be  false,  or  under 
such  circumstancea  aa  will  warrant  the  jury 
in  finding,  by  a  preponderance  of  the  evi- 
dence, that  such  director,  or  directors,  by  the 
exercise  of  ordinary  care  and  prudence, 
would  have  known,  that  the  aaid  report 
waa  false  in  some  one  or  more  of  the  par- 
ticulars set  forth  in  the  petition:  if  won  v. 
Moore,  73  O.  S.  276,  IV  Longsdorf  s  Notes, 
1003. 

6.  Intent  to  Deceive. 

Representations  are  not  fraudulent  when 
there  is  no  intent  to  deceive,  nor  are  th^ 
fraudulent  in  law,  because  they  are  reck- 
lessly made:  Curran  v.  Houaer,  4  O.  D. 
( N.P. )  449  [  reversed  ott  other  grounds, 
Houser  v.  CurroM,  5  O.  N.  P.  224,  8  0.  D. 
{N.P.)  495]. 

The  purchase  by  an  insolvent  bt^er,  who 
conceals  his  insolvency  with  intent  to  injure 
the  vendor  is  fraudulent  and  voidable,  but 
a  purchase  under  like  eireumstanees,  save 
that  such  intent  is  absent,  is  not  in  law 
fraudulent.  The  sbnple  failure  to  disclose 
a  condition  of  insolvency  does  not  imply  a 
purpose  to  defraud:  Lithographing  Co.  v. 
Belford,  8  O.  N.  P.  640,  10  O.  D.  (N.P.) 
640  [affirmed,  without  opinion,  Belford 
T.  Lithographing  Co.,  52  O.  S.  668].  See  also 
Sales. 

While  fraud  or  bad  faith  is  not  essential 
to  estoppel,  it  is  a  necessary  ingredient  in 
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misreprcMntation  by  paisiyily:  Intvranee 
Co.  T.  MiUer,  1  O.  0.  a  {N.S.)  897,  M  O. 
0.  D.  M7.   Bee  aIbo  Estoppel. 

O.  0.,  1 8810,  relating  to  the  requirement 
that  the  fnnda  for  an  improvement  be  in  the 
aty  treasury  before  the  work  ia  undertaken, 
is  fairly  open  to  two  conBtmetions;  and 
where  a  city  solicitor  in  good  faith  advises 
the  board  of  public  service  that  the  funds 
for  a  proposed  improvement  may  properly  be 
certified  as  in  the  treasury,  whereas  the  bonds 
therefor  have  been  lawfully  authorized  but 
have  not  been  sold,  the  issuance  of  a  cer- 
tificate by  the  city  auditor  that  the  funds 
for  the  improvement  are  then  available  is 
not  sufficient,  should  this  interpretation  be 
erroneous,  to  sustain  a  charge  of  fraud  and 
thereby  ravalidate  the  contract:  Emmert  v. 
Elyria,  6  O.  C.  C.  (N.S.)  381,  17  0.  C.  D.  353 
[affirmed,  Emmert  v.  Elyria,  74  0.  S.  185, 
IV  Longedorf's  Notes,  1008].  See  also  Mu- 
nicipal COBPOBATIONS. 

Where  a  label  or  style  of  package  is  imi- 
tated, it  is  necessary  to  show  by  evidence  an 
intent  to  deceive  the  public  and  to  steal  the 
plaintiff's  market.  This  intent  may  be 
shown  by  proof  of  actual  deception,  but  it 
may  be  inferred  from  examination  of  the 
respective  labels.  Positive  proof  of  fraudu- 
lent intent  is  not  required  if  the  simulation 
is  clearly  shown.  If  the  infringing  device  be 
such  that  persons  exercising  ordinary  cau- 
tion are  liable  to  be  misled  into  purchasing 
the  article  bearing  the  objectionable  device 
when  they  intend  to  purchase  the  other  one, 
an  injunction  will  be  allowed:  Medicine  Co. 
v.  Gleaaner,  68  0.  S.  337,  IV  Longedorf'a 
Notes,  945.  See  also  Tbade-uabes  and 
Tbade  Name^. 

To  sustain  an  attachment  on  the  ground 
of  fraud,  actual  intent  to  defraud  must  be 
clearly  shown:  Specialty  Co.  v.  O'Brien,  7 
0.  C.  C.  (N.8.)  103,  18  O.  C.  D.  64  [affirm- 
ing Bpecialty  Co.  v.  O'Brien,  2  O.  N.  P. 
(N.8.)  «60,  15  0.  D.  (N.P.)  749].   See  also 

Constructive  fraud,  and  even  such  evidoice 
of  fraud  as  might  justify  setting  aside  a  con- 
veyance are  not  sufiicient  to  sustain  an  at- 
tachment: Bpecialtu  Co.  v.  O'Brien,  7  O.  C. 
C.  (N.S.)  103,  18  O.  C.  D.  64  [affirming 
Specialty  Co,  T.  O^Brten,  2  O.  N.  P.  (N.S.) 
650,  16  O.  D.  (N.P.)  749].  Sec  nlso  At- 
TACUUKNT. 

Constructive  fraud,  or  the  fact  that  the 
transfer  has  this  effect,  is  not  sufficient  to 
support  an  action  for  conversion:  Chamber- 
lain V.  Strong,  3  Dec.  Rep.  118,  3  Gaz.  281; 
Ban*!  V.  Bethel,  32  Bull.  135;  Ban*  T,  Pur- 
eed, 6  Dec.  Rep.  936,  8  Am.  L.  Rec.  744 
[affirmed,  without  opinion,  Bank  v.  Purcell, 
11  BulL  323];  Rolling  Mill  T.  Pochard,  1 
O.  C.  C.  76,  1  0.  0.  D.  46. 


The  fraudulent  intent  to  injure  or  delay 
the  creditor  must  actually  exist  to  justify 
an  attachment  before  the  debt  is  due.  Uere- 
ly  that  such  is  the  necessary  consequence  of 
a  sale  is  not  sufficient:  Betdmh^mer  T. 
Oglom,  12  Dee.  Rep.  666,  1  D.  351.  See 
also  Attaohment. 

Whether  representations  as  to  his  peenniary 
circumstances  made  by  l^e  purchaser  to  the 
seller  of  goods,  at  one  time  in  order  to  ob- 
tain OTedit,  influenced  the  seller  in  making 
a  like  sale  to  the  sune  party  at  a  subsequent 
time,  is  a  question  of  fact;  and  in  such  case, 
it  is  competent  for  the  seller  to  testify  that 
they  did.  But  the  fact  is  to  be  determined 
by  the  jury  in  view  of  all  the  circumstances; 
as,  also,  whether  tiiere  was  such  fraud  in 
tne  subsequent  sale  as  to  entitle  the  seller  to 
recover  the  property,  on  the  ground  that  the 
information  given  in  the  first  instance  was 
false:  Orever  v.  Taylor,  S3  O.  S.  621,  IV 
Longsdorf's  Notes,  616  [reversing  Taylor  v. 
Orever,  6  O.  C.  C.  269,  3  O.  G.  D.  448]. 

6.  Deoeptim. 

(a)    Continuing  Representations. 

If  the  representations  to  the  mercantile 
agency  are  as  to  a  past  fact,  which  must  con- 
tinue to  be  true  or  false,  as  here  that  the 
corporation  claims  that  $50,000  of  its  capital 
is  paid  in,  the  statement  is  a  continuing 
representation,  though  three  years  have 
elapsed.  But  if  in  reference  to  a  fact  that 
may  fluctuatd  with  the  future,  they  can 
be  relied  on  only  within  a  reasonable  time 
which  depends  upon  the  circumstances  in 
each  case:  Wilmot  v.  Tjyon,  11  O.  C.  C.  238, 
7  O.  C.  D.  394  [affirmed,  on  other  grounds, 
Wilmot  V.  Lyon,  49  O.  S.  296,  IV  Lrags- 
dorf's  Notes,  454]. 

A  buyer's  deceit  as  to  his  pecuniary  con- 
dition at  one  purchase  on  credit  may  con* 
stitute  fraud  on  the  same  seller  at  a  later 
sale,  which  is  a  question  for  the  jury.  The 
seller  may  testify  that  he  still  relied  on 
the  prior  statement:  Orever  v.  Taylor,  68  O. 
S.  621,  IV  Longadorfs  Notes,  616  [revising 
Taylor  v.  Grever,  6  O.  C.  G.  269,  3  O.  0. 
D.  4481. 

A  buyer,  1^  false  statements  that  he  was 
out  of  d^t,  obtained  goods  on  credit.  He 
paid  for  them  punctually,  and  in  a  few 
months  obtained  more  goods  on  credit  from 
the  same  seller,  who  testifies  that  he  relied 
on  the  former  statements.  The  buyer  at  once 
transferred  the  goods  to  bis  wife  for  a  past 
debt  of  long  standing.  It  was  held  that  it 
ia  for  the  jury  to  say  whether  the  seller  had 
a  right  to  rely  on  the  former  statement  and 
whether  there  was  fraud  in  the  second  sale 
by  reason  thereof  and  by  reason  of  any  in- 
tent not  to  pay  for  them,  and  a  verdict  for 
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the  Beller  is  proper:  Orever  v.  Taylor,  63  O. 
S.  621,  IV  IxmgsdorfB  Notea,  616  [reTersing 
Taylor  v.  Orever,  6  O.  C.  C.  269,  S  O.  O.  D. 
448]. 

The  reply  to  a  direct  queetion  as  to  what 
was  the  production  of  certain  oil  wells,  that 
"I  run  two  one-hundred  barrel  tanks  a 
day/'  was  a  subterfuge  and  misrepreseiitation, 
where  the  fact  was  that  t^e  production  al- 
luded to  was  some  weeks  previous,  while  the 
production  at  the  time  the  inquiry  was  made 
with  a  view  of  purchase,  was  only  fifty-three 
barrels  a  day:  Jonet  v.  Draper,  4  O.  C.  C. 
{N.S.)  105,  16  O.  C.  D.  785  [affirmed,  with- 
out opinion.  Draper  t.  Jones,  78  0.  S.  360]. 

(b)    BeUmoe  on  Other  tnforma^on. 

If  the  buyer  relied  on  hia  own  knowledge, 
and  not  <hi  the  false  representations,  be 
was  not  deceived,  and  can  not  recover:  Wit- 
kinaott  v.  Root,  W.  686,  I  I^sngsdorf  a  Kotes, 

es. 

A  purchaser  of  real  property  who,  if  com- 
petent and  capable  of  judging  of  its  value, 
examines  it,  can  not  avoid  the  transaction 
by  showing  a  statement  of  the  seller  that  the 
property  is  worth  more  than  it  really  is, 
this  rule  is  applicable  to  a  mortgagee  of 
real  estate,  mor^agee  being  required  to  ad- 
vance, at  the  suit  of  a  receiver,  the  full 
amount  of  a  loan:  MoMuUcn  v.  Qrigga,  3  O. 
C.  C.  (N.S.)  604,  13  0.  0.  D.  417. 

Representations  as  to  the  value  of  real 
estate  offered  as  security  for  a  loan,  to  the 
^ect  that  the  proper^  is  worth  $9,000, 
when  in  fact  it  is  not  worth  tiiore  than 
.$6,000,  held  not  to  amount  to  fraud  or  to 
vitiate  mortgage,  where  it  appeared  that  the 
report  of  appraisers  appointed  by  the  loan 
company,  showing  the  real  value  of  the  prop- 
erty, was  given  on  the  same  application  and 
it  also  appeared  that  the  general  manager  of 
the  loan  company  also  examined  the  prop- 
erty. Under  such  circumstances  the  loan 
company  can  not  be  said  to  have  relied  on 
the  statements  of  the  applicant  for  the  loan: 
JfoifuIIen  V.  Qriggt,  3  0.  C.  C.  (N.S.)  B04, 
13  0.  C.  D.  417. 

In  matters  of  value,  which  are  always  to 
a'  great  extoit  matters  of  opinion,  if  the 
purchaser  examines  the  property  himself  and 
has  full  opportunity  to  examine  it,  and  is 
competent  and  capable  of  judging  of  its 
value,  so  that  no  advantage  of  him  is  taken, 
a  statement  by  the  seller  that  the  property 
is  worth  more  than  it  really  is,  is  not  a 
fraudulent  representation,  or  such  a  repre- 
sentation as  would  avoid  a  contract:  Mo- 
UvUm  T.  Origgt,  3  O.  C.  C.  (N.a)  S04,  13 
O.  0.  D.  417. 

Whei«>  in  makii^  a  cfntraet  one  party 
gives  tbe  other  references  as  to  his  finaueliU 


standing  and  credit,  but  tbe  other  party 
concludes  the  contract  without  inquiring  of 
such  references,  a  subsequent  inquiry,  be- 
cause unsatisfactory  in  results,  will  not  av^I 
him  to  rescind  the  contract:  Qra-ff  T.  Bool; 
Goneem,  8  0.  N.  P.  240,  11  0.  D.  (N.P.)  1S8. 

Where  evidence  is  introduced  tending  to 
show  that  one  member  of  a  firm  committed 
or  consented  to  tbe  commission  of  a  fraud 
upon  his  copartners,  notice  on  his  part  ia 
not  notice  to  them:  Jone»  v.  Draper,  4  0.  C. 
C.  (N.S.)  105,  16  0.  C.  D.  786  [affirmed, 
without  opini<Hi,  Draper  v.  Jonn,  78  0.  S. 
369].    See  also  Pabtnebship, 

G  contracted  to  sell  certain  lands  to  W, 
representing  that  he  could  convey  as  trustee, 
but  a  few  days  before  signing  the  contract, 
put  his  title  deed  in  W'a  hands,  and  there 
showed  that  G  had  but  a  small  interest.  It 
was  held  that  W  can  not  recover  damages  or 
reimbursement  for  expenses,  for  the  deeds 
put  him  on  notice:  Blevator  Co.  v.  Outhrie, 
7  O.  N.  P.  200,  1  0.  D.  (N.P.)  190  [affirmed, 
on  other  points.  Elevator  Co.  v.  Chtthrie,  12 
O.  C.  C.  182,  6  O.  C.  D.  128]. 

A  purchaser  can  not  resist  parent  on  the 
ground  that  the  advertisement  called  for  a 
depth  of  148  feet  aad  there  was  only  109 
feet  when  tbe  fact  was  announced  to  him  be- ' 
fore  he  made  the  contact:  Board  of  EdueO' 
tUm  V.  Everaman,  7  Dec  Rep.  671,  8  Bull. 
1122. 

7.  Dmnage. 

Where  a  tmat  company  as  trustee  under 
a  deed  of  trust  or  mortgage  certifies  tJiat 
"this  bond  is  one  of  a  series  of  bonds  men- 
tioned in  the  mortgage  or  deed  of  trust  with- 
in referred  to,"  weil  knowing  that  none  of 
the  property  described  in  such  mortgage  be- 
longs to  the  mortgagor,  and  redelivers  to  the 
mortgagor  the  bond  thus  certified  without 
restriction  on  its  use,  it  becomes  liable  to  a 
pledgee  of  such  bond  who  relied  upon  such 
certificate  to  his  prejudice,  r^ardless  of  the 
motive  in  making  such  certificate:  Dreifue 
V.  Bank  d  Trust  Co.,  13  O.  C.  C.  (N.S.)  441, 
23  0.  O.  D.  46  [reversed,  without  opinion. 
Bank  V.  Dreifua,  87  O.  8.  625]. 

In  order  that  fraud  may  constitute  an 
actionable  tort,  damages  must  result:  Bort- 
gee  v.  O'Neila,  13  O.  S.  72,  11  Longsdorfs 
Notes,  698. 

To  constitute  a  ease  of  fraud  it  is  not 
sufficient  tiiat  an  act  be  done  malicionaly  or 
fraudulently,  if  it  be  not  in  itaeU  unlaw- 
fnl,  nor  is  it  auffioient  that  the  eonduet  of  a 
defendant  be  immoral;  there  must  be  legal 
damage  resulting:  Bmith  t.  Bov^,  18  Dec 
Rep.  96,  2  D.  163  [affirming  Smith  r.  Bowler, 
12  Dee.  Sep.  770,  1  D.  620]. 
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B.  By  Whoic  Hadi. 

1.  Party. 

If  a  man  makes  a  npresentation  that  a 
third  party  U  penmiarilj  reapoDBible,  and  yet 
has  no  knowledge  on  that  mbjeet}  but  makes 
the  statement  reeklesaly,  and  it  turjis  out 
that  the  eaid  third  party  is  not  as  repre- 
•entedf  the  man  is  responsible  in  the  same 
way  that  he  would  have  been  if  be  had 
known  that  the  party  was  without  property: 
Pormlee  t.  Adolph,  88  0.  S.  10,  III  Longs- 
dorf  B  Notes,  8S6. 

The  doctrine  of  corporate  entity  is  not  bo 
sacred  that  a  court  of  equity,  looking 
through  forms  to  the  substance  of  things, 
may  not  in  a  proper  case  ignore  it  where 
by  so  doing  the  rights  of  innocent  parties 
may  be  preserred  or  fraud  circumvented: 
In  rv  Sieger,  8  0.  L.  R.  498. 

2.  Agent. 

Where  a  local  agent  repeats  representationa 
of  a  general  agent,  the  latter's  letters  to 
him  oontiuning  them  are  admissible  in  evi- 
deinoe  in  an  aetitm  for  the  deceit  against  a 
corporation :  Some  and  Dower  Atsooiation 
T.  Sirfc,  8  Dec  Itep.  692,  9  Bull.  48. 

If  an  agent  or  attorney  employed  the 
creditor  to  get  security  from  the  debtor  pro- 
enrea  am  aeennmodation  indorsemoit  by 
fraudulent  misrepresmtations  to  the  indor- 
ser,  the  creditor  is  responsible  for  his  acts 
and  the  indorsement  is  void:  Kingsland  v. 
Pryor,  33  O.  8.  19,  III  Longsdorfs  Kotes,  656. 

But  if  the  attorney  is  merely  silent,  know- 
ing the  debtor  is  hopelessly  insolvent,  and 
the  indorser  will  have  the  note  to  pay,  the 
creditor  is  not  affected.  The  attorney  is  not 
bound  to  make  public  information  that  will 
prevent  the  accomplishment  of  bis  object: 
Kingaland  v.  Prj/or,  33  O.  S.  19,  III  Longs- 
dorfs Notes,  656. 

A  debtor,  who,  on  demand  of  his  creditor 
for  security,  obtains  an  accommodation  in- 
dorsement by  fraudulent  representations  to 
the  surety,  is  not  the  creditor's  agent  in  so 
doing,  and  if  the  creditor  was  ignorant  of 
them  he  is  not  affected:  Kingsland  r.  Pryor, 
33  O.  8.  19,  ni  Longsdorfs  Notea,  656. 

A  mercantile  agency  to  whom  a  person  makes 
representations  of  bis  financial  condition  is 
thereby  made  his  agent  to  convey  them  to 
its  subscribers  in  the  course  of  business,  and 
if  he  knows  them  to  be  false,  the  seller  to 
bim  in  reliance  on  them  has  the  same  right 
to  rescind  as  if  made  to  him  personalty: 
Wilmot  V.  Lyon,  11  O.  C.  C.  238,  7  O.  C.  D. 
394  [affirmed,  on  other  grounds,  Wilmot  v. 
Lyon,  49  O.  S.  296,  IV  Longsdorfs  Notes, 
464]. 

Fraud  by  one  partner  of  a  firm  employed 
as  agents  to  sell  plaintiff's  iron  by  secretly 


buyiJig  the  iron  for  himself  on  finding  the 
market  rising,  and  reporting  to  plaintiff  that 
the  firm  had  sold  to  a  third  person,  it  was 
held  that  binds  the  6rm  though  the  co- 
partners were  innocent.  Fraudulent  repre- 
sentations  in  the  course  of  the  business  create 
a  liability  on  the  firm  coextensive  there- 
with: Iron  Co.  V.  Harper,  41  0.  8.  100,  IV 
Ixmgsdorfs  Notes,  62.    See  also  Pavtnie- 

SHIP. 

A  subscription  with  the  state  for  the  canal 
fund,  obtained  by  fraudulent  representations 
of  a  public  agent  not  having  power  to  act 
for  the  state,  is  avoided.  The  state  retaining 
the  benefit  of  the  contract  must  take  it  as  it 
is,  and  is  chai^eable  with  the  fraud:  State 
V.  Perry,  W.  662,  I  Longsdorfs  Notes,  61. 

Where  it  is  undisputed  that  a  life  insur- 
ance company  is  a  stock  company  the  fact 
that  the  impression  was  conveyed  by  its 
agents  that  it  was  doing-»^utual  business, 
and  that  policy  holders  who  elected  to  take 
participating  contracts  bad  written  in  their 
contracts  that  they  would  share  in  the  profits 
"as  apportioned  by  the  company,"  does  not 
transform  the  company  into  a  mutual  com- 
pany, or  make  even  the  participating  con- 
tracts mutual  insurance  contracts,  or  estop 
the  company  from  treating  the  surplus  fund 
as  belonging  to  the  stockholders:  Btate  Y. 
Insurance  Co.,  13  0.  C.  C.  (N.8.)  49,  22  0. 
C.  D.  262  [affirmed,  without  opinion,  State, 
ea  rel.,  v.  Insurance  Co.,  84  O.  S.  469]. 

Where  A,  on  solicitation  oi  a  stranger 
agreed  to  buy  a  load  of  hi^  frmn  him,  and 
the  stranger  informed  B  thereof  and  ac- 
companied B  with  the  hay  to  A,  and  while 
B  was  unloading,  the  stranger  procured  from 
him  the  weigher's  certificate  and  thereby  ar- 
ranged the  amount  uid  collected  it  from  A 
and  went  away,  it  was  held  that  A  must 
suffer  the  loss,  for  B  did  not  sdl  to  the 
stranger  nor  make  him  agent,  and  intrust!^ 
him  with  the  weigher's  certificate  is  not  con- 
tributory n^ligence,  and  A  is  liable  for 
conversion  if  he  refmws  to  pay  or  reddivn; 
Brockhaue  T.  itietn,  8  Dee.  Rep.  487,  8  Bull. 
205. 

3.    Third  Person. 

A  sale  by  the  assignee  of  an  insolvent  cor- 
poration in  good  faith  is  not  invalidated  by 
the  fraud  of  a  stockholder.  The  fraud  con- 
sisting in  misrepresenting  to  the  buyer  the 
value  and  condition  of  the  property,  is  by 
a  stranger  to  the  seller:  Trevitt  v.  Converee, 
31  O.  S.  60,  III  Longsdorfs  Notes,  562. 

C.   To  Whou  Made. 
1.  Party. 

W  knowing  that  B  and  R  desired  to  buy 
hogs  separately,  misrepresnited  to  them  the 
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cost  and  health  of  bis  h<^8,  but  refusing  to 
Bell  separately,  induced  them  to  buy  in  otie 
lot  and  divide.  The  hogs  were  infected  with 
cholera,  and  of  D's  lot  many  died,  and  his 
other  boge  were  infected.  It  was  held  that 
though  a  joint  sale  in  form,  and  the  nii»- 
representationa  were  not  made  to  D  alone, 
D  could  sue  alone  without  joining  R  aa  co- 
plaintiff  for  hia  loases:  Duncan  T.  WiUi«,  51 
O.  S.  433,  IT  Longsdorf  a  Notea,  5S0. 

W,  baring  knowledge  that  D.  0.  D.  and  R. 
W.  D.  were  desirona  of  purchasing  thirty  or 
forty  bead  of  hogs,  each  for  separate  use, 
represented  to  them  that  he  had  one  hundred 
head  of  the  kind  and  ^lity  they  wanted; 
he  would  not  aell  in  separate  lots,  hut  would 
sell  in  one  lot  and  the  purchasers  could  di- 
vide tliem  to  suit  themselves.  He  further 
represented  that  his  hogs  were  aonnd,  healthy 
and  free  from  disease,  and  that  he  had  pur- 
chased them  a  few  days  before  at  $5.00  per 
100  pounds.  In  fact,  the  h<^  had  been  ex- 
posed to  hog  cholera  and  were  then  Infected 
with  it  and  had  been  purchased  by  W  as 
diseased  hoga  and  for  a  sum  much  less  than 
$5.00  per  100  pounds,  all  which  was  well 
known  to  W,  but  unknown  to  the  purchasers. 
Relying  on  the  forgoing  representations, 
the  entire  lot  was  purchased  for  $5.12H  per 
100  pounds,  the  two  purchasers  each  to  have 
fifty  head  as  his  separate  and  individual 
property,  and  to  feed  the  same  on  their  re- 
spective farms.  The  hogs  were  so  divided 
immediately  upon  completion  of  the  pur- 
chase. On  the  same  day  a  number  of  them 
owned  by  D.  O.  D.  died  from  cholera  and  the 
disease  was  communicated  to  his  other  bogs, 
some  of  which  also  died.  It  was  held  that 
D.  0.  D.  might  maintain  an  action  for  dam- 
ages against  W  for  the  deceit  and  fraud,  with- 
out joining  R.  W.  D.  or  making  him  a  party 
defendant:  Duncan  v.  Willie,  61  O.  S.  433,  IV 
Loi^sdorf  s  Notes,  550. 

2.  Agent. 

That  the  seller  sold  through  a  broker  or 
agent  does  not  affect  his  right  to  rely  on 
the  representations:  Wilmot  v.  Lt/on,  11  O. 
C.  0.  238,  7  O.  C.  D.  804  [affirmed,  on  other 
grounds,  Wilmot  v.  Lyon,  40  0.  S.  206,  IV 
Longsdorf's  Kotes,  454]. 

Only  the  person  can  sue  whose  conduct  was 
intended  to  be  influenced  1^  the  deceit.  Ac- 
cordingly, if  B,  by  falsely  representing  his 
sheep  to  be  healthy,  sells  them  to  A,  acting 
aa  known  agent  of  C,  with  the  avow^  pur- 
pose of  mingling  them  with  C*s  other  sheep 
and  the  united  floefc  is  infected,  and  A  buys 
the  united  flock  from  C,  both  being  still  ig- 
norant of  the  deceit,  A  can  not  sue  B  for 
the  original  or  continued  injury:  Welln  v. 
Cook,  10  0.  S.  67,  n  Longsdorf's  Notes,  750. 


3.    Third  Person. 

If  A  write  a  letter  to  B,  desiring  htm  to 
introduce  the  representative  of  another  to 
such  merchants  aa  he  may  desire  and  de- 
scribing the  principal  as  a  maji  of  property, 
persons  seeing  and  relying  on  said  letter 
can  not  maintain  an  action  of  deceit  against 
A,  though  such  representations  are  untrue, 
unless  it  came  to  them  through  B  to  whom 
it  was  directed:  McCracken  v.  West,  17  O. 
16,  I  Longsdorf'a  Notea,  702. 

D.  Effect. 
1.   Action  of  Tort. 

For  every  fraud  or  deceit  which  results  in 
consequential  damage  to  a  party,  he  may 
maintain  a  special  action  on  the  case:  Ed- 
wards v.  Oiren,  15  O.  600,  I  Longsdorrs 
Notes,  728;  Bartholomew  v.  Bentlej/,  IS  O. 
660,  I  Longsdorf's  Notes,  737. 

It  was  held  by  the  trial  court  and  affirmed 
an  evenly  divided  supreme  court  that,  if 
a  debtor  fraudulently  represented  himself  to 
be  insolvent  and  thereby  induces  his  cred- 
itor to  surrender  hia  note  in  consideration  of 
oertain  property,  worth  about  a  quarter  of 
the  face  of  the  note,  a  special  action  on  the 
case  would  lie,  and  that  the  right  to  rescind 
and  to  sue  on  tlie  note  was  not  the  sole  right 
of  Biicli  creditor:  f'dicards  v.  Oicen,  15  O. 
500,  I  Tx>ng8dorf'B  Notes,  728. 

Punitive  damages  for  fraud  can  only  be 
recovered  where  there  is  a  gross  or  malicious 
fraud,  or  something  showing  a  very  corrupt 
condition  of  affairs,  but  not  for  a  bare  case 
of  fraud:  Cable  v.  Bowlus,  21  O.  C.  0.  64, 
11  O.  C.  D.  626.   See  also  Damages. 

There  may  be  recoupment  for  misrepresen- 
tations which  would  not  sustain  an  inde- 
pendent action,  as  where  the  vendor  believed 
them  to  be  true,  and  had  good  reason  for  so 
believing,  and  is  suing  for  the  purchase 
money:  Mulvey  v.  King,  39  O.  8.  491,  III 
Longsdorf's  Notes,  1043.  See  also  Vendok 
AND  PtmCHASES. 

An  infant  can  not  be  held  liable  in  tort 
in  an  action  for  deceit  which  consisted  in 
false  representations  as  to  hia  age,  where 
the  proof  shows  a  contract,  the  making  and 
performance  of  which  was  induced  by  sueb 
representational  MuthoUand  v.  Berlinsky,  16 
U.  D.  (X.F.)  183,  8  0.  L.  R  350.   See  alao 

INFASTB. 

Endorsing  notea  *Vithout  recourse"  does 
not  protect  the  seller  from  an  action  for  de- 
ceit if  he  misrepresented  their  value:  8pm- 
cer  T.  King,  3  O.  N.  P.  270,  5  O.  D.  (N.P.) 
113. 

A  subcontractor  who  performs  work  in  re- 
liance on  the  owner's  false  representa- 
tions, that  there  was  money  enough  in  his 
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hands  to  all  bills  and  leave  the  head 
eontraetor  a  profit^  can  reeover  from  the 
owner,  who  knew  that  but  a  small  aom  re- 
mained due,  and  the  head  oontractor  was 
InsolTent:  Ridmour  t.  Chtmhertai*,  11  0. 
N.  P.  (K^.)  22S,  21  O.  D.  (N.P.)  501. 


2.   Effect  on  Contract. 
(a)    Fraud  as  to  Eaaential  Element. 
(aa)    In  Absence  of  Negligence. 

Where  A,  induced  by  B's  false  repreaenta- 
tions  that  be  is  agent  of  C,  agrees  to  sell 
chattels  to  C,  and  delivers  them  to  B,  who 
then  sells  tbem  to  C;  C,  though  innocent  of 
the  fraud,  gets  no  title  and  is  liable  to  A  if  he 
converted  them  to  his  own  use.  If  B  paid 
A  in  part  on  delivery^  this  will  affect  the 
amount  of  recovery,  but  not  the  right  of 
action:  Hamet  v.  Letcher,  37  0.  8.  356,  III 
Longsdorf's  Notes,  919. 

One  who  signs  a  negotiable  note  when  he 
is  induced  by  the  fraudulent  representations 
of  the  payee  to  believe  that  it  is  a  contract 
of  agency,  is  not  liable  to  a  bona  fide  holder 
thereof  if  such  maker  waa  free  from  negli- 
gence: De  Camp  r.  Bamma,  29  O.  S.  467,  TIT 
Longsdorf's  Notes,  489. 

The  same  principle  applies  to  indorsonent 
of  a  negotiable  instrument:  P&rkitu  t. 
White,  36  O.  8.  530,  TIT  Longsdorfs  Notes, 
874. 

Where  a  dealer  gets  an  order  for  goods  by 
letter  signed  W.  A.,  and  finding  that  W.  A. 
was  of  good  standing  ships  the  goods,  and 
then  learning  that  there  was  another  W.  A. 
in  the  same  town  of  no  standing,  and  the 
latter  gets  the  goods  before  before  the  dealer 
can  intercept  tbem  and  ships  them  elsewhere 
to  other  buyers,  the  dealer  has  not  parted 
with  his  title,  for  he  did  not  intend  to  sell 
to  the  other  W,  A,,  and  can  recover  as  for 
conversion  from  a  buyer  from  such:  Block 
V.  Peebles,  10  Dec  Rep.  3,  18  Bull.  36. 

If  the  carrier  delivers  the  goods  to  a  per- 
son of  a  name  different  from  that  of  the  con- 
B^ee,  he  is  liable  to  the  consignor  even  if 
such  goods  were  ordered  by  the  person  to 
whom  they  were  delivered,  and  who  used  the 
name  6t  such  consignee  in  sending  such 
order:  Oakamp,  Jfolting  d  Co.  v.  Expreaa 
Co.,  61  O.  S.  341,  IV  Longsdorfa  Notes,  811. 

A  signature  to  a  written  instrument  ob- 
tained by  fraudulent  representations  as  to 
the  nature  of  the  instrument  is  invalid  ns 
against  him:  Burke  v.  Imuranre  Co.,  12  O. 
D.  (N.P.)  37  [affirmed.  Insurance  Co.  v. 
Burke,  \S  O.  C.  D.  39;  which  was  reversed 
on  another  point  in  Insurance  Co.  v.  Burkr, 
69  O.  S.  294,  IV  Longsdorf's  Notes,  958]. 


(&&)    In  Case  of  Negligence. 

(ooa)    Between  Parties. 

Bepresentations  by  the  agent  as  to  the  eon- 
tents  of  a  policy  of  insurance  are  said  to  be 
merged  in  such  policy;  and  the  insured  is 
bound  by  the  terms  thereof:  Insurance  Co. 
V.  Hook,  62  O.  S.  256,  IV  Longsdorf's  Notes, 
832. 

It  is  no  defense  to  assessments  against  the 
holder  of  a  mutual  policy  containing  a  clause 
making  him  liable  to  be  assessed  to  pay 
debts,  that  the  agent  assured  him  that  only 
straight  policies  were  issued  by  the  company, 
and  that  there  was  no  liability  of  the  kind 
allowed  under  its  amended  charter,  in  reli- 
ance on  which  he  took  the  policy  and  had 
held  it  eighteen  months,  and  is  now  sued  by 
trustees  winding  up  the  company.  The  prior 
agreements  were  merged  in  the  policy.  The 
policy  was  only  voidable  and  not  void  for 
the  fraud,  and  can  not  be  avoided  as  against 
innocent  intervening  rights,  after  eleeping 
so  long.  There  has  been  ample  time  to  as- 
certain the  contents  of  the  policy:  Mansfield 
V.  Ice  Co.,  11  Dec.  Rep.  617,  28  Bull.  113. 
See  also  Insurance. 

Courts  will  not  refuse  to  listen  to  one  ask- 
ing relief  frcmi  a  contract  which  he  failed  to 
read,  but  on  the  contrary  will  grant  relief 
where  fraud  is  charged  and  shown  in  the 
matter  of  reading  the  contract  to  him  or  in 
stating  its  nature  of  terms :  Monnett  t, 
Hailtoay  Co.,  4  O.  C.  C.  (N.S.)  369,  16  0.  C. 
D.  469. 

{bbb)    As  to  Third  Persons. 

One  who  n^ligently  signs  a  negotiable 
note,  relying  upon  the  fraudulent  representa- 
tions of  the  payee  that  it  is  an  instrument 
of  a  different  character,  is  liable  to  a  &ona 
fide  bolder  thereof:  Ross  v.  Doland,  29  O.  S. 
473,  III  Longsdorf's  Notes,  490;  WincheU  y. 
Crider,  29  0.  8.  480,  HI  Txingsdorf  s  Notes, 
491. 

The  same  principle  applies  to  the  indorse- 
ment of  a  negotiable  Instrument:  Perkma  T. 
White,  36  O.  B.  630,  III  Longsdorfs  Notes, 
874. 

If  one  of  two  innocent  persons  must  suffer 
loss  by  the  fraud  or  misconduct  of  a  third 
person  he  who  first  reposes  &e  confidence 
and  commits  the  first  oversight  must  bear 
the  loss:  SeUer  v.  Brock,  8  O.  S.  SOS,  II 
Longsdorfs  Notes,  29;  Ogden  t.  Ogden,  4  0. 
S.  182,  II  Longsdorfs  Notes,  85;  Bigetow  t. 
Comegys,  5  O.  8.  256,  II  I^ongsdorfs  Notes, 
160;  Resor  v.  Railroad  Co.,  17  0.  8.  139,  II 
Longsdorf's  Notes,  822;  Ramaey  v.  Jones,  41 
0.  S.  685,  IV  LongBdorfa  Notes,  83;  Mc- 
Henry  T.  Bank,  85  O.  S.  203;  Jones'  Bona  t. 
Bank,  14  O.  N.  P.  (N.8.)  129. 
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The  rule  that  where  cm  of  tiro  iimooeiit 
parwnu  muBt  niffer  hy  tiie  imul  oi  a  third 
person,  he  who  flrat  trusted  such  third  per* 
and  placed  in  hie  hands  the  means  which 
enabled  him  to  commit  the  wrong,  must  bear 
the  loss,  applies  to  a  case  where  one  gives  a 
bank  ehecic  to  a  person  to  whom  he  lias 
loaned  money  and  taken  to  secure  the  same 
a  mortgage  on  land  represented  Ijj  such  per- 
son  as  owned  by  him  and  iKlieved  by  the 
drawer  of  the  cheek  to  be  so  owned,  though 
in  fact  not  owned  by  him,  and  the  banlc, 
relying  upon  the  same  means  of  identifica- 
tion of  the  payee  of  the  check  as  was  re- 
lied upon  by  the  drawer,  and  with  no  reason 
to  suspect  the  bona  fidea  of  the  trtmeaction, 
pays  the  check  to  the  identical  person  to 
whom  the  drawer  intended  to  and  did  de- 
liver it,  although  not  to  the  person  who  in 
fact  owned  the  land  attempted  to  be  mort- 
gaged:  McHenry  v.  Bank,  85  O.  S.  203. 

Where,  by  the  fraud  of  a  third  person,  a 
depositor  of  a  bank  is  induced  to  draw  his 
check  payable  to  a  nonexisting  person  or 
order,  the  drawer  or  maker  being  in  igno- 
ruice  of  the  fact  and  intmding  no  fraud,  the 
bank  on  which  the  check  is  drawn  is  jiot 
authorized  to  pay  it  and  charge  the  amount 
of  the  instrument  so  drawn  to  the  account 
of  its  customer  on  the  endorsement  <rf  the 
party  representing  it,  although  the  instru- 
ment appears  to  have  been  previously  en- 
dorsed by  the  paH7  named  as  payee.  Such 
endorsement  is  in  effect  a  foiq^ery,  and  the 
payment  thereon  1^  the  bank  confers  no  right 
on  it  as  against  tiie  maker  or  drawer  of  the 
instrument,  the  check:  Jotted  8ont  v.  Bank, 
14  0.  N.  P.  (N.S.)  129. 

In  the  absence  of  a  course  of  dealing  or 
understanding  to  the  contrary  between  the 
parties,  that  is,  as  between  the  drawer  of 
the  check  and  the  bank  paying  it,  the  duty 
of  the  banker  is,  in  all  cases,  to  pay  the 
check  to  the  person  named  or  his  order  where 
the  terms  of  the  check  are  such;  and  the 
bank  may  and  should  withhold  payment  of 
the  check  until  fully  satisfied  as  to  the  gen- 
uinencM  of  the  endorsement:  /ones*  Sons  v. 
Bank,  14  0.  N.  P.  (N.S.)  129. 

The  rule  of  law  that  a  negotiable  instru- 
ment  made  payable  to  a  fictitious  person  or 
order  is,  in  effect,  an  instrument  payable  to 
bearer  and  needs  no  endorsement  to  pass  it 
to  another  in  the  commercial  world  and 
affairs,  applies  only  where  it  is  so  made  with 
the  knowledge  of  the  party  - making  it  and 
does  not  apply  where  the  maker  or  makers, 
supposing  the  payee  to  be  a  real  person  and 
intending  payment  to  be  made  to  such  per- 
son or  his  order,  is  induced  by  the  fraud  of 
another  to  so  draw  it:  Jones'  Sons  t.  Bank, 
14  O.  N.  P.  (N.S.)  129. 


(b)    Fraud  a$  to  Cottateral  Foot. 

(oa)    Between  Parties. 

A  contract  which  is  obtained  by  fraudulent 
representations  as  to  a  collateral  material 
fact  is,  as  between  the  parties,  voidable  at 
the  election  of  the  party  who  is  misled  by 
such  fraud:  Wiltnot  v.  Lyon,  49  O.  S.  296, 
IV  LongBdorf's  Notes,  670;  Orever  v.  Tay- 
lor, 63  O.  S.  621,  IV  Longsdorf  s  Notes,  616 
[reversing  Taylor  v.  Oreever,  6  0.0.0.  269. 
3  O.  0.  D.  448]. 

Fraud  or  failure  of  consideration  is  a  de- 
fense; as  where  a  note  is  given  for  services 
on  the  payee's  false  assurance  that  the  work 
had  been  performed:  Loffland  v.  Rutsell,  W, 
438,  I  Longsdorf's  Notes,  3S. 

If  a  buyer  obtains  goods  1^  falsely  repre- 
senting himself  free  from  debt  anl  worth  a 
stated  amount,  the  seller  may  rescind :  Fro»t 
v.  Loiory,  15  O.  200,  I  Longsdorf  s  Notes,  705. 

If  goods  are  obtained  by  fraud  a  court  of 
law  will  deem  the  property  to  be  in  the  ven- 
dor while  they  remain  in  specie  and  posses- 
sion can  be  restored,  and  a  court  of  equify 
may  enjoin  a  transfer:  HuUe  v.  Wright^  W. 
61,  I  Longsdorf's  Notes,  5. 

A  signature  to  a  written  instrument  ob- 
tained 1^  such  fraudulent  representations  as 
to  facta  as  overcome  the  will  of  tha  sigiier, 
is  TOid  aa  against  him:  Bwke  t.  JMurwiee 
Co.,  12  0.  D.  (N.P.)  37  [affirmed,  fnsunmos 
Co.  T.  Burke,  23  O.  a  C.  30,  18  O.  C.  D.  39; 
reversed  on  other  grounds,  /nsanmes  Co,  t. 
Burke,  69  O.  8.  204,  IV  Longsdorfs  Notes, 
958].   See  also  Instbuubnt  in  Wbtting. 

Fraud  in  obtuning  the  policy  or  n^ligence 
In  causing  the  fire  is  a  defense:  Clary  v.  In- 
Buranoe  Co.,  W.  227,  I  Longsdorf  s  Notes,  80. 

Specific  performance  will  be  refused  if 
there  are  indications  of  fraud  or  unfairness 
and  disparity  in  value,  coupled  wtih  defend- 
ant's intoxication  when  importuned  into 
signing  the  contract:  Wingart  v.  Fry,  W. 
105,  I  Longsdorfs  Notes,  9. 

If  the  party  asking  specific  performance 
seeks  to  retain  an  unjust  advantage  arising 
out  of  a  technicality,  he  does  not  come  with 
clean  hands  and  his  bill  will  be  dismissed: 
Tovmaend  v.  Alexander,  2  0.  18,  I  Longs- 
dorfs Notes,  104. 

A  buyer  of  land  who  has  let  his  purchase 
notes  go  by  and  then  bought  them  in  at  a 
discount  from  one  to  whom  the  vendor  had 
pledged  them  will  not  be  aided  in  equity  to 
compel  a  conveyance  of  the  title  unless  be 
pays  his  vendor  what  is  due:  Taft  v.  Leavitt, 
\\.  389,  I  Longsdorfs  Notes,  32. 

Where  money  is  deposited  to  the  credit 
of  a  broker  by  a  customer  after  hopeless  in- 
solvency on  his  part  has  intervened,  an 
equitable  trust  in  the  deposit  results,  and 
the  customer  will  not  be  required  to  trace 
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the  idontioal  money  depoeited,  but  an  order 
will  be  made  for  payment  to  bun  of  tbe 
amount  of  bis  deposit,  less  the  amount  of 
bis  indebtedness  to  tbe  broker  on  tbe  day 
the  broker  was  compelled  to  close  out  all 
pending  trades:  In  re  Bultman  Co.,  7  O.  L. 
R.  687. 

Where  money  is  deposited  to  the  credit 
of  a  broker  by  a  customer  after  hopeless 
insolvency  on  his  part  has  intervened,  the 
fraud  avoids  the  implied  contract  between 
the  parties  by  which  the  relation  of  debtor 
would  ordinarily  arise  and  prevents  the  de- 
posit becoming  the  property  of  the  broker: 
In  re  Bultman  Co.,  7  0.  L.  R.  587. 

(&&)  Sureties. 

Misrepresentation  by  the  debtor  to  the 
surety,  without  which  he  would  not  have 
signedi  will  relieve  him  if  the  creditor  had 
knowledge  and  assented  thereto,  but  not  if, 
without  the  creditor's  knowledge,  the  prior 
names  are  forged  by  the  debtor:  Belter  t. 
Brodb,  3  O.  8.  302,  II  Longsdorfs  Notes,  29. 

A  surety  signing  after  other  sureties' 
names  affirms  their  genuineness  and  is  bound 
to  an  innocent  payee,  not  bty  way  of  war- 
nuUyj  bat  because  of  two  innocent  persons 
tbe  one  first  tnuting  a  third  person  must 
suffer  \fj  hia  fraud:  Be^er  t.  Brock,  3  O.  8. 
302,  n  Longsdorfs  Notes,  28. 

A  bank  holding  Cs  note  on  which  L  and 
X  were  sureties,  prcnnised  C  to  renew  it  if 
he  wimld  obtain  B  as  sur^  in  plaee  of  X, 
and  C  indneed  B  to  erase  X*s  name  and  sign 
his  own  by  falsely  represQiting  to  him  that 
L  had  agned  to  the  extension.  It  waa  held 
that,  though  L  is  plainly  released  the 
extension,  B  was  liable.  The  note  is  in  l^al 
effect  a  new  note.  C  was  in  no  sense  tbe 
agent  of  the  bank:  Bank  y.  Lucas,  26  O.  S. 
386,  ni  Longsdorfs  Notes,  312. 

If  an  extension  was  procured  by  the 
debtor's  fraud  or  false  representations  the 
surety  is  not  discharged,  for  tbe  debtor  him- 
self could  not  enforce  it,  and  this  applies 
where  the  debtor's  wife  is  the  surety:  Mack 
T.  Kaetzel,  2  Dec.  Rep.  313,  2  W.  L.  M.  412. 

If  an  extension  is  procured  by  the  debtor's 
forging  the  surety's  name  to  the  renewal,  the 
surety  is  not  discharged:  TarbiU  v.  MiU 
Work*,  2  0.  C.  C.  564,  1  O.  C.  D.  64S. 

(oo)    Third  Persona  Not  Bona  Fide. 
Purchasers. 

One  who  is  induced  by  fraud  to  sell  goods 
may  recover  them  from  one  to  whom  the 
original  vendee  has  transferred  tbem  in  pay- 
ment of  a  pre-existing  debt:  Eaton  v. 
i>avid«on,  46  O.  S.  366,  IV  Longsdorfs  Notes, 
829. 


Where  a  person  by  deceit  obtains  goods 
on  credit  and  then  transfers  th«n  for  a  pre- 
existing debt,  this  consideration  will  not 
make  such  buyer  a  bona  fide  holder  as 
against  the  defrauded  seller :  Orever  t. 
Taylor,  53  0.  S.  621,  IV  Longsdorfs  Notes, 
616  [reversing  Taylor  v.  Orever,  6  0.  C.  C. 
269,  3  0.  C.  D.  448]. 

The  implied  condition  that  property  sold 
for  cash  and  delivered,  shall  be  paid  for  in 
cash  or  posseflsion  may  be  recovered,  follows 
the  property  into  tbe  hands  of  an  assignee 
for  the  benefit  of  creditors,  for  he  «nly  takes 
the  assignor's  title:  Sodgaon  v.  Barrett,  33 
O.  S.  63,  III  Longsdorfs  Notes,  657.  See 
also  AssiomcEHTs  fob  BENiam  of  CBEDrroBS, 

If  a  buyer  obtains  goods  by  fraud,  the  de- 
livery being  voluntary  and  with  intent  to 
pass  property,  the  title  passes,  but  the  con- 
tract is  voidable,  both  as  against  the  buyer 
and  his  assignee  for  creditors :  Kraft  y. 
DtUlea,  13  Dec.  Rep.  802,  2  C.  S.  C.  R.  116. 

A  sale  of  chattels  is  fraudulent  and  tbe 
vejidor  may  rescind  the  contract  and  recover 
the  goods  from  the  vendee  or  his  assignee  for 
the  benefit  of  creditors,  where  the  financial 
condition  of  the  vendee  was  such  as  to  give 
him  no  reasonable  expectation  of  being  able 
to  pay  at  the  time  the  purchase  money  be- 
comes due:  Bigler  v.  Rogers,  46  Bull.  190. 

(dd)    Bona  Fide  Purchasers. 

In  a  sale  for  cash  on  ddivery,  when  the 
goods  are  in  the  custody  of  a  bailee  and  the 
vendor,  without  requiring  payment,  givea  to 
the  vendee  a  delivery  order  directing  the 
bailee  to  deliver  the  goods  to  the  vendee  or 
to  his  order,  intending  to  transfer  both  the 
property  and  possession,  and  the  bailee  pur- 
suant to  the  order  delivers  the  goods  to  a 
bona  fide  purchaser  from  the  vender  the  de- 
livery is  as  to  '  the  innocent  purchaser  ab- 
solute and  not  conditional  and  the  title  of 
such  subvendee  is  good  against  the  seller, 
although  the  sale  between  the  vendor  and 
vendee  was  fraudulent:  Railway  v.  Good,  82 
O.  S.  278  [reversing  Good  v.  Railtoay,  81  O. 
S.  529,  which  affirmed,  without  opinion.  Good 
V.  Bender,  11  O.  C.  C.  (N.S.)  417,  20  0.  C. 
D.  715]. 

Where  a  person  by  a  worthless  check  pro- 
cured a  draft  from  a  banker  and  remitted  it 
to  plaintiffs  but  the  banker  notified  plaintiffs 
by  telegraph  before  they  received  the  draft, 
no  title  in  it  vests  in  plaintiff  as  bona  fide 
holders.  Acceptance  may  be  presumed  from 
rdivery  to  a  carrier  in  favor  of  natural  jus- 
tice, but  not  against  it:  Wright  v.  Ellis,  12 
Dec  Rep.  282,  1  H.  546.  See  also  Neootiablb 
iNSTBUHENTS. 

If  a  person  buys  goods  without  intending 
to  pay  for  them,  mere  knowledge  bj  nbw* 
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quent  IwyerB  of  his  inBolveney  will  not  make 
them  buyera  vith  notice:  Salmon  t.  Reia,  6 
O.  G.  C.  376.  3  O.  C.  D.  184.  See  also  Bona 
Fide  Butebs. 

Where  an  owner  of  land,  under  a  verbal 
agreement  for  the  Bale  of  it,  places  the  pur- 
cluuer  in  possesaion,  and  executes  a  deed  and 
places  it  in  the  hands  of  a  third  person, 
with  direction  to  deliver  it  on  the  purchaBe- 
money  being  paid  or  secured  by  mortgage; 
and  the  grantee  induces  the  bolder  of  the 
deed  to  deliver  it  to  him  that  he  may  ex- 
hibit it  as  evidence  of  title,  and  the  grantee 
does  BO  to  one  ignorant  of  the  facts,  and 
who  in  good  faith  makes  him  a  loan  secured 
by  mortgage  on  the  property,  the  grantor  in 
such  case  is  estopped  from  setting  up  bis 
claim  to  the  land  or  a  lien  on  it  for  pur- 
chase money,  against  such  innocent  mort- 
gagee: Schurtz  V.  Cotvin,  55  O.  S.  274,  IV 
Longsdorf's  Notes,  661  [distinguishing  Ogdm 
V.  Ogden,  4  O.  S.  182,  II  Loi^orPs  Notes, 
86]. 

Where  a  vendor  put  his  vendee  into  poa- 
session,  and  executed  and  placed  in  bis 
bands  a  deed  of  conveyance  for  the  land 
sold,  with  an  understanding  betwera  them 
thi^  the  deed  should  not  be  considered  as 
delivered,  or  become  effectual,  until  the  pur- 
chase money  fthonld  be  paid;  and  the  vendee 
subsequently  put  the  deed  upon  record,  and, 
without  paying  the  purchase-money,  mort- 
gaged the  land  to  bona  fids  mortgagees  for 
value,  and-  without  notice^  it  was  held  that 
such  vendor  is  estopped,  as  between  him  and 
the  mortgagees,  from  de&ying  the  ddivery 
of  the  deed,  or  asserting  any  claim  to  the 
land;  Rewr' v.  y^HaUroad  Co.,  17  0.  S.  139, 
II  Longsdorf's  Notes,  822. 

The  doctrine  that  he  who  first  reposes 
confldence  is  the  loser  does  not  apply  to 
cases  of  fraud;,  accordingly  procuring  the 
delivery  of  a  deed  from  ttie  holder  in 
escrow  by  fraud,  recording  it  and  mortgaging 
the  land  to  another,  does  not  give  the  latter 
a  lien:  Ogdm  v.  Ogden,  4  O.  S.  182,  II 
Longsdorf's  Notes,  85.   See  also  Bona  Fide 

BUTEB, 

Where  A  obtains  by  the  fraud  of  his  con- 
federate, B,  a  deed  from  H,  but  sells  without 
having  it  recorded,  to  D,  a  hona  fide  buyer, 
and  C  cancels  the  unrecorded  deed  without 
obtaining  a  reconveyance,  and,  knowing  the 
fraud,  makes  a  new  deed  to  D,  with  but  one 
witness  and  no  acknowledgment,  and  delivers 
it  to  B  for  D,  and  D,  on  the  faith  thereof, 
parts  with  valuable  consideration,  C  ia  es- 
topped to  dispute  D's  title.  Where  a  loss 
must  fall  on  one  of  two  innoncent  persons 
he  who  occasioned  it  must  bear  it  though  he 
committed  no  positive  fault,  especially  if  he 
was  n^ligent.  The  maxim,  he  who  is  first 
in  time  is  stronger  in  right,  will  not  prevail 


if  the  junior  equity  is  superior  in  mnit: 
Wilson  T.  Hicfcf,  40  O.  S.  418,  IV  Longidorf  s 
Notes,  36.    8^  also  Ded>S. 

3.   On  Judgment. 

The  fraud  or  undue  advantage  for  which 
a  court  of  equity  will  set  aside  a  judgment 
or  decree,  must  consist  of  extrineic  acts  out- 
side of  and  collateral  to  the  matter  actually 
tried  by  the  first  court  and  not  related  to 
the  matter  concerning  which  the  judgment  or 
decree  waa  rendered:  Michael  v.  Bank,  84 
O.  S.  370. 

A  large  sum  of  money  was  taken  from  the 
vaults  of  a  bank  between  the  time  of  closing 
the  bank  for  business  and  the  time  of  openr 
ing  it  up  the  following  busineia  di^.  The 
method  by  which  such  money  was  taken 
was  at  that  time  unknown.  In  an  action 
against  the  bank  officials  to  recover  such 
fund  they  allied  that  such  money  vm  taken 
away  by  some  person  or  persons  unknown  to 
such  officials.  A  reply  was  filed  denying 
such  allegations.  At  the  trial  the  bank  of* 
ficials  had  no  evidence  whatever  of  the  way 
in  which  such  money  was  taken.  A  verdict 
was  rendered  against  such  officials,  a  motion 
for  new  trial  was  filed  and  ov»raIed,  pio> 
ceedings  in  error  were  brought  in  the  dr- 
cuit  court  and  subsequently  in  the  supreme 
court,  and  the  judgment  waa  affirmed.  The 
bank  officials  then  paid  such  judgment  after 
executiMi  issued.  Pour  years  after  the 
judgment  was  paid  and  seven  years  after  the 
robbery,  it  was  discovered  that  the  time  lock 
of  the  bank  had  been  tampered  with,  and  tiiat 
the  money  had  been  stolen  from  the  bank 
without  any  fault  of  the  bank  officials.  One 
of  the  bank  officials  thereupon  proceeded  in 
equity  to  have  the  verdict  set  aside  and  a 
new  trial  awarded  and  other  relief.  It  was 
held  that  while  the  ease  was  one  of  great 
hardship,  no  fraud  was  done  in  the  original 
case  and  that  the  bank  official  waa  entitled 
to  no  relief:  Michael  v.  Bank,  84  O.  S.  370. 

A  motion  to  vacate  a  decree  of  divorce  a 
vinculo  will  be  granted  where  fraud  has 
been  practiced  upon  the  court,  invoking  its 
jurisdiction,  or  where  the  court  never  had 
any  jurisdiction  of  the  parties  or  subject- 
matter  thereof,  and  especially  where  service 
IB  made  by  publication  and  there  has  been 
no  new  marriage  of  either  party:  Travers 
V.  Travers,  47  Bull.  188  [distinguishing  Par- 
ri3h  V.  Parriah,  S  0.  S.  534,  II  Longsdorf's 
Notes,  396]. 

Where  it  appeared  that  a  resident  of  one 
county,  having  failed  to  get  a  decree  for 
divorce  upon  a  full  hearing  therein,  subse- 
quently removed  to  and  applied  for  a  divorce 
in  another  county,  giving  no  notice  to  the 
defendant  except  1^  publieationf  and,  not 
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caring  to  learn  his  residence,  made  no  effort 
to  locate  him  so  that  he  could  be  notified, 
falsely  stated  in  her  petition  and  testimony 
that  she  was  a  bona  fide  resident  of  the 
latter  county,  and  that  six  weelts  did  not 
elapse  from  the  date  of  the  first  publication 
until  the  decree  was  entered,  and  that  plain- 
tiff left  such  county  immediately  after  the 
decree,  together  with  evidence  from  which  it 
concluBiTeiy  appeared  that  she  came  solely 
and  exclusively  for  the  purpose  and  with  a 
fraudulent  intent  to  stealthily  procure  a  di- 
vorce, a  decree  procured  under  such  circum- 
stances is  fraudulent  and  may  be  set  aside: 
Trovers  v.  Travert,  47  Bull.  188.  See  also 
DiVOBCB,   AUHONT  AJfD  CUSTODT  OF  OhIL- 

insN. 

In  an  action  between  a  bona  fide  purchaser 
or  assignee  of  a  judgment  and  a  stranger  to 
the  judgment,  such  purchaser  or  assignee 
stands  unaffected  by  frauds  of  which  he 
had  no  knowledge,  express  or  constructive: 
Wright  T.  Bnett,  22  O.  C.  0.  86,  12  O.  0.  D. 
308.   See  also  JtiDGKENT. 

A  plea  of  former  pTOBeeuti(»i  and  com* 
promise  may  be  defeated  by  proof  that  it 
was  obtained  by  defendant's  fraud,  for  the 
justice's  duties  being  ministerial,  the  entry 
can  be  collaterally  impeached:  Kezartee  v. 
Cartmell,  31  0.  S.  622,  IV  Longsdorf  s  Notes, 
602.   See  also  Babtakdt. 

The  award  in  an  arbitration  can  not  be 
impeached  for  error,  nothing  but  fraud  in 
the  parties  or  in  the  arbitratorB,  or  euah 
manifest  mistake  as  naturally  worlcs  a  fraud 
can  be  allied  to  avoid  it:  Gorrigan  t. 
Rockefeller,  67  0.  8.  354,  IV  Longsdorf's 
Notes,  932.   See  also  ABBiTBATiosr. 

A  decree  from  the  bonds  of  matrimony, 
although  obtained  by  fraud  and  false  testi- 
mony, can  not  be  set  aside  on  an  original 
bill  filed  at  a  subsequent  term:  Parriah  v. 
Parriah,  9  0.  S.  634,  II  Longedorfs  Notes, 
396. 

A  judgment  procured  against  a  party  on 
an  account  which  she  never  owed,  nor  be- 
came either  directly  or  indirectly  liable  for 
its  payment,  constibites  a  fraud  on  the  court 
rendering  such  judgment,  which  should  be 
set  aside  in  a  proper  proceeding  brought  for 
that  purpose:  JJlman  v.  Effinger,  11  0.  C.  C. 
(N.S.)  383,  20  0.  C.  D.  791  [affirmed,  with- 
out opinion,  Einstem  v.  Efinger,  60  O.  8. 
679].   See  also  Judguext. 

A  petition  which  recites  that  a  suit  to 
foreclose  a  mortgage  had  been  brought  in 
the  common  pleas  court,  that  summons  was 
duly  issued  thereon,  that  the  return  of  the 
sheriff  showed  all  parties  to  have  served  ac- 
cording to  law,  and  that  a  judgment  and  de- 
cree  of  sale  was  entered  thereon  and  the 
premises  sold  under  said  decree,  and  which 
aedn  to  set  aside  said  decree  and  order  of 


sale  on  the  ground  that  the  return  of  the 
sheriff  was  false  and  fraudulent,  does  not 
state  a  cause  of  action  against  the  pur- 
chaser at  said  sale:  Korfer  v.  JTato,  14  O. 
N.  P.  (N.S.)  345. 

4.    Other  Question*, 

A  petition  under  the  Jones  law,  O.  C, 
16140  (98  V.  68),  is  in  effect  voting  by  pe- 
tition rather  than  by  ballot^  differing  in  this 
one  respect,  that  a  signer  may  withdraw  his 
name  after  the  petition  is  filed  upon  proof  1^ 
him  of  fraud  or  misrepresentation.  The 
burden  of  making  such  proof  is  upon  the 
signer  desiring  to  withdraw  his  nune:  In  re 
Local  Option,  6  0.  N.  P.  (NJS.)  S61,  18  O. 
O.  <N.P.)  691  [reversed,  In  re  Local  Option, 
11  O.  G.  C.  {N.S.)  83,  20  O.  C.  D.  706],  Sea 

also  iNTO^aCATIXO  LiQUOB. 

Fraud  and  misrepresentation  qsu  not  be 
predicated  upon  a  claim  that  the  petition 
under  the  Jones  Law,  O.  C,  16140  (98  t. 
68),  was  not  read  to  the  signer,  or  that  he 
did  not  understand  its  contents.  The  signer 
has  no  right  to  rely  upon  the  statement  of 
others  as  to  the  purpose  of  the  petition,  or 
the  territory  embraced,  since  both  are  re- 
quired to  he  set  out:  In  re  Local  Option,  6 
O.  N.  P.  (N.S.)  261,  18  O.  D.  (N.P.)  691 
[reversed,  In  re  Local  Option,  11  0.  0.  C 
(N.S.)  33,  20  0.  C.  D.  705].    See  also  In- 

TOXICATINQ  LiQUOB. 

The  will  and  judgment  of  voters  can  not 
be  rendered  ineffectual  through  a  disregard 
by  the  judges  of  election  of  their  duty  as 
laid  down  in  the  statute,  whether  such  dis- 
regard be  due  to  fraud,  accident,  mistake, 
misapprehension  or  n^ligence:  State  v. 
Markley,  9  0.  C.  C.  (N.S.)  561,  20  O.  C.  D. 
113  [aiBrmed,  without  opinion,  Markley  v. 
State,  76  O.  S.  636].  See  also  Elections, 
Political. 

The  right  to  contest  an  election  for  fraud 
or  mistake  has  always  been  held  an  invalu- 
able one  as  a  matter  of  public  policy,  and  a 
statute  will  not  be  construed  as  repealing  or 
abridging  this  privilege  unless  such  an  in- 
tention is  clearly  expressed.  It  certainly 
can  not  be  done  by  mere  inference:  State  v. 
Conaer,  14  O.  C.  D.  270.  See  also  Elections, 
Political. 

The  necessity  of  the  appropriation  can  not 
be  questioned  except  for  collusion  or  fraud: 
Pausing  v.  Miamiaburg,  11  0.  C.  C.  (N.S.) 
611,  21  O.  C.  D.  130  [affirmed,  without 
opinion,  Pansing  v.  Miamiaburg,  79  O.  S. 
430].    See  also  Eui.vent  Domain. 

The  bringing  of  a  suit  against  a  corpora- 
tion without  notice  to  the  defendants  in  an 
existing  suit  brought  to  enforce  stockholder's 
liability  can  not  of  itself  he  characterized 
as  a  frmudf  nor  is  collusion  establj^ed  1^ 
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fbe  faet  that  the  ecnnpai^  made  no  defense: 
SoofiOd  V.  Oil  Co.,  6  O.  O.  0.  (N^.)  176,  17 
O.  C.  D.  318  [affirmed,  without  opinion,  Oobb 
T.  Scopstdt  74  0.  8.  618].  Bee  also  Cobfoba- 

TIONS. 

The  manAgement  of  a  society  or  corpora- 
ticKi  will  not  be  interfered  with  by  a  court 
of  equity  upon  complaint  of  a  member,  unless 
it  appear  that  there  has  been  fraud  or  col- 
lusion, or  action  in  excess  of  corporate 
power:  Oos»  t.  Mansfield  Lodge,  4  O.  C.  C. 
(N.S.)  11,  14  O.  C.  D.  36.  See  also  Cobpob- 
ATions. 

A  court  of  equity  may  in  the  proper  case 
ignore  the  doctrine  of  corporate  entity  where 
1^  so  doing  the  rights  of  innocent  parties 
may  be  preserved  or  fraud  circumvented: 
In  re  Rieger,  8  O.  L.  K.  498. 

The  accounts  of  executors  or  administra- 
tors are  impeachable  for  fraud,  and,  If  neces- 
sary, the  whole  account  must  be  restated: 
In  re  Leidigh,  IS  O.  D.  (NJ>.)  19S.  See 
also  EXECDTOBS,  ADHXmSTBATWS  AITO  AD- 
MINISTRATION or  Estates. 

The  fact  that  a  woman  represents  herself 
as  chaste  and  virtuous,  and  aa  never  having 
been  married  but  oooe,  from  wKich  marriage 
she  has  been  granted  a  legal  separation,  when 
in  laet  ab«  had  been  twice  married,  been 
divorced  by  her  first  husband  upon  the 
ground  <rf  her  own  adultery,  and  ^voreed 
1^  her  second  husband  upon  a  decree  in  his 
favor,  is  not  sofflcient  fraud  upon  which  to 
base  a  decree  for  divorce:  Joy  v.  Joy,  12  0. 
D.  (NJ.)  S74,  1  Dayton  Term  Bep.  (Id- 
dings)  S8.   See  also  Dxvobce,  Alimony  and 

CDSTODT  or  CmLDBEN. 

The  question  of  a  proper  material  for  a 
contemplated  improvement  is  for  determina- 
tion by  the  board  of  public  service  as  an 
administrative  body.  In  the  absence  of  a 
showing  of  fraud  or  collusion,  the  courts 
will  not  interfere  with  the  discretion  exer- 
cised by  the  board  of  puhlie  service  in  the 
choice  of  material  to  be  used  in  a  street  im- 
provement: State  V.  uaier,  18  0.  D.  (N.P.) 
218,  5  O.  L.  R.  260  [affirmed,  State  v.  Miller, 
10  O.  C.  0.  (N.S.)  406,  20  O.  C.  D.  4601. 
See  also  Streets. 

To  invalidate  a  will  for  fraud  or  undue  in- 
fluence, it  must  appear  that  the  fraud  or 
influence  complained  of  had  some  effect  upon 
the  testator  in  making  his  will,  A  mere  sug- 
gestion that  the  testator  should  make  cer- 
tain provisions,  etc.,  is  not  suflicient : 
Kettemann  v.  Metzger,  3  O.  C.  C.  (N.S.) 
224,  13  0.  G.  D.  61.  See  also  Wills,  Lbq- 
AOiBS  AND  Devises. 

Where  money  is  deposited  to  the  credit  of 
a  broker  by  a  customer  after  hopeless  in- 
solvency on  his  part  has  intervened,  the  fraud 
avoids  the  implied  contract  between  the 
parUes  by  which  the  relation  of  debtor  would 


ordinarily  arise  and  prevents  the  deposit  be- 
coming tiie  proper^  of  Vba  brokar:  1%  rs 
Bvltnum,  7  O.  L.  R.  S87.   See  also  Tjkmcm 

AND  BBOKBBS. 

In  an  action  to  reoover  damages  for  tsKoA 
and  deceit  in  the  sate  of  personal  properly, 
the  measure  of  damages  is  the  difference  he* 
tween  the  value  of  the  pT(^«1y  aa  it  was 
represeuted  to  be  and  its  actual  value  at  the 
time  of  the  purchase:  Bhoffttal  T.  JSIder,  1 
O.  C.  0.  A.  164  [ZjHierods  T.  Rtumwaen, 
63  0.  S.  645,  IV  Longsdorfs  Notea,  862, 
followed]. 

It  is  the  settled  law  of  this  state  that  the 
holder  of  a  policy  of  life  insurance  induced 
by  fraud  and  misrepresentation  may,  by  an 
action  brought  in  due  time,  recover  from  the 
insurance  company  the  amount  of  premtuma 
paid  with  interest  thereon  and  without 
deduction  for  intervening  insurance  which  he 
baa  not  had  and  enjoyed :  Life  Aaaurance  Co. 
V.  Statler,  1  O.  C.  C.  A.  1  [affirmed,  without 
opinion.  Life  Anuranoe  Oo.  T.  Btatler,  88 
O.  8.  — ]. 

E.  Waiteb  aud  RATinoATioir. 

In  aa  action  for  damages  for  ha^ng  ob- 
tained plaintiff's  goods  hy  deceit,  levy  of  an 
attaohmoit  on  tlw  part  of  the  aame  goods 
and  other  property,  and  sale  thereof,  does 
not  necessarily  affirm  the  ocmtraet  nor  walra 
the  fraud:  Dean  t.  Tates,  88  O.  a  888.  Ill 
Longsdorfa  Notes,  84. 

A  party  to  an  executory  oontraet  proonred 
by  false  representations  who>  after  knowl- 
edge, performs  or,  without  neeeasi^,  oom- 
pletes  performance  of  the  contract  and  ao> 
cepts  payment  according  to  its  terms,  there- 
by waives  the  fraud:  RaUroad  Co.  t.  Jotty, 
71  0.  S.  92,  IV  Longsdorfs  Notes,  980. 

One  who,  induoed  by  fraud  to  sign  his 
name  as  surety,  and  knowing  the  facts,  bat 
ignorant  that  the  fraud  was  a  defense  in 
law,  voluntarily  requests  the  payee  to  ex- 
tend the  time,  which  was  done,  and  on  that 
consideration  promises  to  pay,  has  waived 
the  defense  of  fraud:  Rindakopf  r.  Domain, 
28  O.  8.  516,  III  Longsdorfs  Notes,  418. 

An  action  for  the  real  value  against  one 
who  has  obtained  plaintiff's  property  for  an 
inadequate  price  by  the  influence  of  a  fidu- 
ciary relationship  and  misrepresentation 
that  plaintiff's  ancestor  had  acquired  it  with 
defendant's  money,  is  demurrable.  The 
plaintiff  must  affirm  or  repudiate  the  con- 
tract, but  can  not  do  botii,  nor  assert  a  ven- 
dor's lien.  The  facts  do  not  amount  to  a 
sale.  The  grantee  is  a  constructive  trustee. 
But  leave  to  amend  will  be  given:  Stewart 
V.  Maraham,  2  O.  C.  C.  471,  1  O.  C.  D.  694. 
See  also  Rescission. 

The  state  is  without  the  facilitiea  for  the 
discovery  of  fraud  or  Irregularitifla  in  mat^ 
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tcrs  ot  public  work  which  are  open  to  indi- 
viduals with  reference  to  their  own  affairs, 
and  a  court  of  equity,  applying  the  rule  of 
laches  according  to  its  own  ideas  of  right 
and  justice,  will  recognize  this  fact  where  a 
claim  of  laches  is  made  against  the  state: 
State,  ex  rel,  v.  Abbot,  2  O.  C.  C.  (N.S.)  281, 
15  0.  C.  D.  538.   See  also  Public  Co:jtbacts. 

A  corporation  knowing  that  an  executor 
had  misappropriated  stock  certificates  held 
by  him  as  trustee  for  the  granddaughter  of 
the  testatrix,  required  the  executor  to  ob- 
tain the  granddaughter's  power  of  attorney, 
ratifying  all  his  transactions  with  the  stock. 
She  was  thtsi  twenty-two  years  old,  but 
feeble,  and  not  as  capable  of  business  as 
the  average  woman,  and  had  been  living 
with  the  executor's  family  as  a  daughter. 
She  did  not  read  the  writing,  did  not  know 
its  contents,  nor  that  be  had  converted  and 
squandered  her  funds.  He  told  her  it  em- 
powered him  to  draw  her  funds  and  deposit 
them  in  another  bank,  and  she  trusted  him 
implicitly  as  a  father.  It  was  held  that  the 
company  is  chargeable  with  notice  of  the 
fraud,  being  warned  by  him  of  his  dread  to 
disclose  the  truth  to  her.  At  that  time  she 
had  no  power  over  the  corput  of  the  fund. 
For  both  these  reasons  the  company  can  not 
take  benefit  of  the  writing:  Mook  v.  Savings 
d  Loan  Oo,,  87  O.  S.  273. 

Where  the  defendant  was  sued  on  notes' 
given  for  purchase  money  for  a  farm,  and 
sought  to  recoup  damages  on  the  ground  that 
the  .  plaintiff  had  represented  that  "un- 
derlying said  premises  was  a  three  or  three 
and  a  half  foot  vein  of  good  bituminous 
minable  coal,"  whereas  there  was  no  coal 
whatever  under  said  premises,  the  measure 
of  damages  is  the  difference  between  the 
value  of  the  farm  as  it  was  represented  to 
be  and  its  actual  value  at  the  time  of  the 
purchase:  IAn»ode  v.  Rasmusaen,  63  O.  B. 
646,  IV  Longsdorfs  Notes.  862. 

F.  RuoiaaiON. 
1.   /informal  Se»ot»»ion. 

(a)    Right  to  Informal  Reaciation. 

In  contracts  except  those  under  seal  and 
dced^  it  is  held  ilfeit  the  defrauded  party 
may  rescind  upon  discovery  of  fraud:  Frost 
y.  Lowry,  16  O.  200,  I  Longsdorf's  Notes, 
706;  Bodgaon  v.  Barrett,  33  O.  S.  63,  III 
Longsdorfs  Notes,  657;  Eaton  v.  Davidson, 
46  0.  S.  365.  IV  Longsdorfs  Notes,  329; 
Wilmot  V.  Lyon,  49  O.  S.  296,  IV  Longsdorf's 
Notes.  670;  Orever  v.  Taylor,,SS  0.  S.  621, 
IV  Longsdorfs  Notes,  616  [reversing  Taylor 
v.  Onvw,  6  0.  C.  C.  269,  3  0.  C.  D.  448]. 

The  faot  that  plaintiffs  were  induced  to 
Moapt  Botet  in  settlement  of  an  account 


against  defendants  upon  receipt  of  a  letter 
r^resenting  that  there  was  about  to  be  an 
increase  of  capital  stock,  when  there  was 
neither  intention  or  expectation  of  increas- 
ing such  stock,  justifies  plaintiff  in  disre- 
garding the  notes  and  suing  on  the  original 
account :  Lithographing  Co.  v.  Belford,  8 
0.  N.  P.  640,  10  0.  D.  (N.P.)  640  [affirmed, 
without  opinion,  Clark  <£  Oo.  V.  Lithograph- 
ing Co.,  62  O.  S.  668]. 

Where  an  account  was  due  for  which  notes 
were  given  to  extend  the  time  of  payment, 
and  the  holder  was  Induced  t/o  accept  such 
notes  by  false  representation,  or  fraudulent 
concealment  by  the  defendant,  the  plaintiff 
had  a  right  at  once  to  sue  upon  the  original 
account:  Lithographing  Co,  v.  Belford,  8 
O.  N.  P.  640,  10  0.  D.  (N.P.)  640  [affirmed, 
without  opinion.  Clarke  <6  Oo.  T.  Lithograph- 
ing Co.,  52  O.  S.  668]. 

A  contract  under  seal  for  the  purchase  of 
real  estate,  where  possession  has  not  been 
delivered,  may  be  rescinded  by  verbal  agree- 
ment; but  if  the  rescission  is  obtained  by  the 
fraudulent  representation  of  the  purchaser, 
no  effect  will  be  given  to  it;  and  it  will 
make  no  difference  that  such  fraudulent  rep- 
resentation was  a  verbal  proposition  to  pur- 
chase  lands  not  enforcible  under  the  statute 
of  frauds:  Jones  v.  Booth,  38  O.  S.  406,  III 
Longsdorf's  Notes.  970. 

It  has  recently  been  held,  however,  that 
a  written  contract  of  release  can  not  be 
avoided  by  informal  rescission,  but  tiiat 
formal  resoistion  in  equity  is  necessary: 
Perry  v.  The  M.  ffNeU  d  Co.,  78  O.  a  200, 
IV  Ixmgsdorfs  Notes.  1040;  Railway  T. 
aotemoM,  12  O.  C.  a  (N.S.)  497.  22  O.  C. 
D.  746  [affirmed,  witiiont  opinion.  Colmum 
T.  JeoiliMy,  81  0.  S.  622]. 


(b)    Restitution  by  Defrauded  Parly. 

Where  at  the  time  of  a  compromise  of  a 
claim  founded  on  a  contract  of  life  insurance, 
a  dispute  exists  between  the  parties  as  to 
the  liability  of  the  company  in  any  sum 
whatever,  it  dotying  that  anything  is  owing, 
and  an  amount  less  than  the  claim  is  paid 
to  the  claimant  in  settlement  of  the  con- 
troversy, and  he  executes  a  full  acquittance 
and  r^ease,  and  surrenders  the  policy,  an 
action  at  law  on  the  policy  can  not  be  main- 
tained without  a  return  or  a  tender  of  the 
amount  received,  even  though  the  party's  as- 
sent to  the  settlement  was  obtained  by 
the  fraudulent  representations  of  the  other 
party  and  the  amount  received  as  the  settle- 
ment it  in  the  petition  credited  as  a  pay- 
ment on  the  policy:  insurance  Co.  t. 
Burke,  68  O.  8.  204.  IV  Longsdorfs  Note*. 
068. 
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Falie  representations  by  s  debtor  to  his 
creditor  that  the  surety  had  consented, 
whereby  an  extension  is  procured  in  consid- 
eration of  the  payment  of  interest,  renders 
the  agreement  fraudulent  as  to  the  creditor, 
and  he  may  on  discovery  of  the  fraud,  even 
after  the  extension  has  expired,  repudiate 
the  contract  and  sue  without  tendering  back 
the  interest:  Bebout  v.  Bodle,  38  O.  S.  500, 
III  Longsdorf  •  Notes,  988. 

If  goods  are  got  by  false  pretenses,  and 
th«  buyer  give  an  accepted  draft,  the  seller 
ntay  rescind  and  r^lery  from  attaching 
creditors  without  returning  the  draft  to  the 
bt^er,  but  baving  erased  the  acceptance: 
Froat  T.  Ltfwry,  15  0.  200,  I  Longsdorrs 
Notes,  706. 

It  is  said  that  no  recovery  can  be  bad 
upon  a  counterclaim  for  misrepresentations 
made  concerning  the  soundness  and  condition 
of  cattle,  unless  such  cattle  are  tendered  to 
the  person  by  whom  such  false  statements 
were  made:  Thompam  v.  Bank,  IS  0.  C.  C. 
(N.S.)  615,  22  O.  C.  D.  181  [affirmed,  with- 
out opinion,  Thompgon  v.  Bank,  82  O.  8. 
446] ;  Forging  Co.  T.  Lamb,  0  Dec  Bep.  199, 
U  Bull.  193. 

Wba«  a  seller  takes  the  bank  bills  offered 
in  payment  to  a  broker  to  inquire  their 
value,  and  being  informed  there  was  a  dis- 
count of  two  and  <me-balf  per  cent.,  sold  them 
to  the  broker  and  dosed  the  sale  with  their 
customer,  if  ^ey  ue  spurious,  the  broker 
can  reeoTer  of  the  seller  after  offer  in  a 
Tsaaonable  time  to  return  them:  Haire  t. 
Beattug,  3  Dec.  Bep.  6,  S  Oaz.  3. 

Taking  notes  in  settlement  before  knowl- 
edge of  the  falsity  of  representations  will 
not  prevent  replevin  where  the  notes  were 
tendered  back  before  action:  furniture  Co. 
T.  Symmea,  19  0.  C.  C.  659,  10  O.  C.  D.  614. 


(e)    Apportionment  of  Conaideration. 

If  goods  are  obtained  by  fraud  and  sold  to 
one  who  buys  without  notice,  and  pays  there- 
for in  part  by  a  valuable  conaideration  and 
in  part  by  discharge  of  a  preexisting  debt, 
apportionment  of  sucb  consideration  is 
proper:  Baton  V.  Davida(m,  46  0.  S.  866,  IV 
Longsdorf  s  Notes,  329. 

A  buyer  of  a  farm  was  deceived  as  to  the 
quality  of  part.  He  paid  part  and  gave  a 
note  for  the  balance.  He  is  in  possession, 
and  does  not  rescind,  but  sets  up  the  fraud 
in  defense  to  the  note.  It  was  held  that 
fraud  not  going  to  the  whole  consideration 
was  no  defense  to  a  note.  The  court  can  not 
apportion  the  consideration  and  thus  make  a 
new  contract:  Harlan  v.  Read,  3  O.  285,  I 
LongsdorPs  Notes,  170. 


(d)    Naoeaaiti/  of  Demand. 

Demand  by  a  defrauded  seller  of  goods  is 
not  necessary  before  replevin,  for  the  buyer 
does  not  acquire  a  lawful  possession  as 
against  him:  Wilmot  v.  Lyon,  11  0.  0.  C. 
238,  7  O.  C.  D.  394  [affirmed,  on  other 
grounds,  Wilmot  V.  Lyon,  49  O.  S.  806,  IV 
Longsdorf's  Notes,  464]. 

2.   Formal  Beeeiaaion. 

(a)    Right  to  Save  Formal  Reaoiaaion  m 
Squitj/. 

A  contract  for  the  sale  of  land  induced  by 
fraud  is  voidable  and  not  void.  The  par^ 
can  retain  it  and  recover  the  loss  or  rescind 
and  recover  full  damages:  Railroad  v. 
Steinfeld,  42  O.  &  449,  IV  Longsdorf  s  Notes, 
123. 

If  a  vendor  aid  one  in  fraudulently  in- 
ducing his  associates  to  buy  land  knowing 
they  were  partners,  and  they,  on  discovering 
the  fraud,  promptly  elect  to  rescind  and  ten- 
der reconveyance,  a  rescission  will  l>e  decreed 
although  it  also  relieves  one  of  the  mal- 
feasors  with  the  innocent  buyers:  Yeoman  v. 
Lasley,  40  O.  S.  190,  IV  Lnigsdorf  s  Notes, 
16.  See  also  Rxacissiov. 

Under  an  allegation  that  a  promissory 
note  "was  obtained  without  consideration 
abd  held  in  fraud  of  the  rights  of  these  de- 
fendants," equity  will  not  decree  cancellation 
of  a  promissory  note  after  the  maturity 
thereof  on  the  cross  petition  of  the  makers 
after  the  plaintiff  has  dismissed  bis  action 
on  the  note  without  prejudice  to  a  new 
action;  but  equity  will  leave  such  makers 
to  their  legal  remedy  of  interposing  such 
defense  in  the  action  upon  such  note  which 
such  holder  may  bring  thereafter:  Ba^k  v. 
Weyand,  30  0.  8.  126,  III  Longsdorf  s  Notes, 
620. 

Where  plaintiff  dismisses  his  case  on  a 
promissory  note,  the  court  should  proceed 
to  hear  the  defendant's  counterclaim  asking 
for  cancellation  of  the  note  on  the  ground 
of  fraud:  Smith  t.  Minchetl,  6  Dec  Rep. 
1107,  10  Am.  L.  Rec.  485,  6  BuIL  835. 

Fraud,  by  which  the  owner  of  a  note  is 
induced,  by  the  fraudulent  pretense  of  the 
obligor  therein,  to  destroy  the  note,  is 
ground  for  relief  in  equity:  Riaharda  v. 
Fridley,  W.  167,  I  Longsdorf s  Notes,  16; 
Richards  V.  Friedly,  W.  768,  I  Longsdorfs 
Notes,  69. 

Where  two  persons  have  each  used  tbe 
other  in  a  fraudulent  transaction  in  the  be- 
lief that  the  transaction  would  result  in  tiieir 
making  something  out  of  nothing,  a  court 
will  refuse  assistance  to  either  one  to  get 
an  advantage  over  the  other ;  and  affirmative 
relief  being  asked  by  both,  the  court  will  can- 
cel tbe  note  and  stock  certificate  given  as 
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put  oi  mxsh  tranMction;  will  reftue  money 
relief  to  each,  and  will  require  each  party 
to  pay  .the  costs  he  ba«  made:  Bank  v. 
McDoHOid,  14  O.  N.  P.  (N.S.)  835. 

Where  a  corporation  was  organized  by 
parties  who  represented  that  they  held  an 
option  whereby  a  contract  could  be  entered 
into  for  the  building  of  a  steamafaip  under 
terms  ^remely  favorable,  and  the  discovery 
ia  made  after  the  vessel  is  completed  and 
delivered  that  the  said  parties  received  from 
the  company  which  bnilt  the  vessel  a  large 
sum  of  money  for  securing  the  contract,  the 
entire  transaction  must  be  regarded  as  ren- 
dered fraudulent  from  the  b^inning  by  the 
double  dealing  of  the  said  promoters,  and  an 
action  for  the  rescission  of  the  contract  is 
not  open  to  demurrer  on  grounds  of  jurisdic- 
tion, or  of  lack  of  equity,  or  because  of  an 
adequate  remedy  at  law,  notwithstanding  the 
builders  of  the  vessel  can  not  be  placed  in 
the  position  they  occupied  before  its  construc- 
tion was  undertaken  but  will  be  subject  to 
serious  loss  by  being  compelled  to  take  back 
the  boat  and  refund  the  purchase  price: 
Bteamahip  Co.  T.  BMpbuUdtng  Co.,  10  O.  L. 
B.  895. 

Certain  promoters,  representing  that  they 
were  in  possession  of  options  for  the  con- 
struction of  BtMunahips  upon  terms  much 
more  favorable  than  could  at  that  time  be 
obtained,  organized  three  corporations,  dis- 
poaed  of  their  aeeoritiea,  and  procured  from 
the  eompanles  orders  for  the  purchase  of 
three  Bteanuhipa  for  operation  on  the  Gtreat 
Lakes,  at  a  coat  of  «386,000  to  «410,000  each. 
The  boats  were  bnilt  and  deUvered  by  the 
defendant  company,  and  were  operated  by 
the  plaintiff  companies,  with  reasonable  care 
and  skill,  for  periods  oi  about  five  years 
each,  when  the  discovery  was  made  by  the 
plaintiff  companies  that  the  said  promoters, 
who  had  been  eompeiuated  by  the  said  com- 
panies for  thdr  promotion  services  were 
secretly  in  the  empli^  of  the  defendant 
company,  and  received  from  the  defendant 
commiasimu  aj^iregating  962,600  for  effect- 
ing the  sales  of  said  veasds.  Thereupon  the 
vessels  were  tendered  back  to  the  defendant, 
and  tiie  present  salts  were  brought  fbr  res- 
cission of  the  eontraets  of  purchase.  It  was 
held  that  the  fraud  of  the  promoters  in 
acting  in  tiie  same  transactions  as  the  paid 
agenta  oi  the  defendant  while  serving  the 
plaintiff  companies  in  a  fiduciary  capacity, 
invalidated  the  contracts  of  purchase  from 
the  bci^nning  and  gave  to  the  purchasing 
companies  the  right  to  maintain  actions  for 
rescission;  and  it  is  decreed  that  the  said 
contracts  of  purchase  be  rescinded  and  can- 
celed, and  the  vessels  returned  to  the  defend- 
ant company,  which  is  entitled  to  no  allow- 
ane*  for  dq»reeiation,  hat  most  repay  On 


plaintiffs  all  it  has  received  from  them  on 
the  purchase  price  of  said  vessels  with 
interest  thereon,  together  with  interest  on 
outstanding  bonds  issued  by  the  plaintiffs  in 
raising  the  pureliase  price  of  said  vessels, 
and  further  that  no  allowance  shall  be  made 
to  the  defendant  for  the  amounts  pud  as 
commissions  to  said  promoters,  notwithstand- 
ing twelve  per  ooit.  of  the  stock  of  the  plain- 
tiff companies  was  owned  by  the  aald  pro- 
moter^ who  would  thereljiy  profit  by  their 
own  fraud:  Btmsmghip  Co.  T.  ShiphuiliUng 
Co.,  10  O.  L.  R.  427.  ' 

(b)    Veee««tty  of  Formal  Retoittion. 

A  sealed  instonment  la  oiforcible  at  law 
imlesa  it  is  void  as  for  illegally.  If  void- 
able merely  as  for  fraud  the  defendant  must 
seek  relief  in  equity:  iforriton  T.  Eaton,  T. 
178. 

II  a  release  la  voidable  only  and  not  void, 
tile  plaintiff  csoi  not  maintain  his  action 
while  It  stands  uncanceled,  and  he  can  not 
seeks  Its  cancellation  in  a  reply  but  must  do 
so  by  petition  in  a  suit  in  equity  for  that 
purpose  only,  or  as  a  cause  of  aetion  In  the 
same  suit  in  which  he  seeks  to  recover  dam- 
ages for  the  injury :  Perry  r.  'Ih»  M.  O'Neil 

Co.,  78  0.  8.  200,  IV  Longsdorf  s  Kotes, 
1040}  Railwati  v.  Oolemo*,  12  O.  C.  C.  <N.S.) 
497,  22  O.  0.  D.  740  [afilrmed,  without  opin- 
ion, Oolfmam  t.  Railway,  81  O.  S.  682]. 

O.  Fabths. 

If  the  design  be  to  defa-aud  the  public 
generally,  any  one  suffering  injury  therein 
may  maintain  his  action:  Bartholommff  T. 
Bmtlsj/,  16  O.  660,  1  Longsdorfs  Notes,  737. 

A  holder  of  bonds  for  ^e  benefit  of  others 
is  not  a  proper  party  to  an  action  for  deceit 
practiced  on  the  CMtuia  in  their  purchase  of 
bonds,  nor  to  an  equitable  action  based  on 
fraud.  These  actions  are  not  on  the  bonds, 
and  if  assignable  are  not  assigned  by  assign- 
ing the  bonds.  The  defrauded  persons  must 
Bue:  Raymond  v.  Bailway  Co.^  10  Deo.  Bep. 
416,  21  BuiL  103.  See  also  Trusts. 

Children  can  not  sustain  an  action  to  set 
aside  a  conveyance  of  property  obtained  by 
fraud  from  their  old  and  infirm  parents  and 
to  enjoin  the  grantees  fran  conv^ing  to 
third  persons.  Children  being  merely  heirs 
apparent,  have  no  sufficient  legal  interest  in 
the  property:  Zink  V.  Jergens,  1  Dayton 
Term  Rep.  (Iddings)  14.  See  also  Pabent 
AND  Child. 

In  an  action  against  several  defendants  to 
recover  damages  in  which  it  is  alleged  that 
the  defendants  conspired  to  commit  an  ac- 
tionable wrong  which  is  capable  of  being  per- 
petrated by  the  joint  act  of  several  or  by  the 
independent  act  of  one,  judgment  may  be 
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recovered  tgainat  one  defendant  and  in 
favor  of  another,  and  the  failure  of  the 
court  80  to  submit  the  case  to  the  jury  toat 
they  may  find  for  one  defendant  and  against 
the  other  is  error:  Schenck  v.  Knott,  13  0. 
C.  O.  (N.8.)  41,  21  0.  C.  D.  681. 

<W  having  knowledge  that  D  0  D  and  R 
W  D  were  desirous  of  purchasing  thirty  or 
forty  bead  of  hogs,  each  for  separate  use, 
represented  to  them  that  he  had  one  hundred 
head  of  the  kind  and  quality  they  wanted; 
he  would  not  sell  in  separate  lots,  but  would 
sell  in  one  lot  and  the  purchasers  could 
divide  them  to  suit  themselves.  He  further 
represented  that  his  bogs  were  sound, 
healthy,  and  free  from  disease  and  that  he 
had  purchased  them  a  few  days  before  at 
five  dollars  per  one  hundred  pounds.  In 
fact,  the  bogs  had  been  exposed  to  hog 
cholera  and  were  then  infected  with  it,  and 
had  been  purchased  by  W  as  diseased  bogs 
and  for  a  sum  much  less  than  five  dollars 
per  one  hundred  pounds,  all  which  was  well 
known  to  W,  but  unknown  to  the  purchasers. 
Belying  on  the  forcing  representations, 
the  entire  lot  was  purchased  for  five  dollars 
and  twelve  and  one-half  cents  per  one  hun- 
dred pounds,  the  two  purchasers  each  to  have 
fifty  head  as  his  separate  and  individual 
property,  and  to  feed  the  same  on  their  re- 
spective farms.  The  hogs  were  bo  divided 
immediately  upon  completion  of  the  pur- 
chase. On  the  same  day,  a  number  of  them 
owned  by  D  O  D  died  from  cholera  and  the 
disease  was  communicated  to  his  other  bogs 
some  of  which  also  died.  It  was  held  that 
D  O  D  might  maintain  an  action  for  dam- 
ages against  W  for  the  deceit  and  fraud 
without  joining  R  W  D  or  making  him  a 
party  defendant:  Duncan  T.  Willia,  51  O.  S. 
433,  IV  Longsdorf's  Notes,  660. 

For  the  gaieral  discussion  of  the  subject 
of  parties,  see  Pabths. 

H.  FUEADINO. 

la  an  action  brought  to  recover  for  a  cheat 
practiced  by  the  defendant,  it  is  not  sufficient 
to  state  facts  showing  the  misrepresenta- 
tions and  deceit  on  the  part  of  the  defendant, 
but  there  must  be  the  additional  facts  stated 
to  show  that  the  plaintiffs  were  thereby 
damnified:  Bartgea  v.  O'Veil,  13  O.  S.  72, 
II  Longsdorf's  Notes,  608. 

To  impeach  a  decree  for  fraud,  the  par- 
ticular and  precise  circumstances  constitut- 
ing the  fraud  must  be  set  out:  Pendleton 
T.  OoUowa^  g  O.  178,  I  Longsdorfs  Notes, 
474. 

An  averment  that  merchandise  was  sold  to 
a  husband,  and  that  afterwards  and  before 
suit  was  brought,  the  name  of  the  wife  was 
insoied  in  said  aoconnt  without  her  knowlsdge 


or  consent,  is  a  sufficioit  averment  of  fraud 
to  constitute  a  cause  of  action:  JJlman  Co. 
V.  EffMger,  11  O.  0.  C.  (N.8.)  383,  20  0.  C. 
D.  791  [a£Qrmed,  without  opinion,  Einetevn 
4t  Co.  V.  Efmger,  60  0.  S.  679]. 

Fraudulent  intent  must  be  charged  posi- 
tively and  not  left  to  be  inferred  from 
the  falsity  of  the  facts  set  out:  BartholomMU 
V.  Bmtleyt  16  O.  669,  I  Longsdorfs  Notes, 
737. 

It  is  not  Boffieienti  to  plead  a  history  of 
the  facts  slunring  fraud  without  any  aver- 
moit  of  the  ultimate  faet.  Fraud  will  not 
be  inferred;  Water  T.  BohimMn,  2  Dee.  Bep. 
16.  1  W.  L.  M.  SO. 

A  plea  that  the  sealed  note  sued  on  was 
obtained  by  fraud  is  good,  without  setting 
out  the  facts  and  circumstances,  and  will  be 
presumed  to  relate  to  the  execution  and  not 
to  the  consideration,  which  can  not  be  in- 
quired into  on  a  sealed  instrument.  Fraud 
may  be  averred  specially,  though  it  would 
have  been  available  under  the  general  issue. 
Fraud  can  not  be  particularly  set  out: 
Swiindere  v.  Btotte,  6  O.  380,  I  Longsdorfs 
Notes.  344. 

An  answer  that  the  notes  and  mortgage 
sued  on  were  obtained  by  fraud  and  misrep- 
resentation is  not  wholly  a  legal  conclusion, 
but  contains  a  fact,  and  even  under  the  code 
is  not  demurrable:  Derby  v.  Corlett,  4  Dec 
Rep.  283,  1  Clev.  L.  Rep.  210. 

A  petition  averring  that  defendant  as 
agent  of  a  proposed  borrower  falsely  repre- 
sented the  borrower's  title  was  found  by  him 
to  be  unencumbered,  on  which  plaintiff  re- 
lied and  made  the  loan,  but  the  property  was 
encumbered  to  its  full  value,  to  plaintiff's 
damage  four  thousand  dollars,  is  not  demur- 
rable. The  agency  is  sufficiently  stated. 
Benefit  to  the  defendant  is  not  neoessary. 
Plaintiff  had  a  right  to  rely  on  defendant's 
examination  of  the  title.  The  avermrat  of 
loss  may  be  uncertain,  but  is  not  demurrable : 
Jenkineon  v.  Stonenwn,  4  Dec  B^.  269,  1 
Clev.  L.  Bep.  218. 

Where,  in  an  action  for  damages  resulting 
from  injuries  allied  to  have  been  sustained 
through  the  negligence  of  the  defendant,  the 
answer  sets  forth  as  a  defoise  that  the 
plaintiff  in  writing  released  the  defwdant 
from  all  claims  resulting  from  such  alleged 
negligence,  and  the  reply  sets  forth  facts 
which,  if  established,  would  render  such  re- 
lease voidable,  and  further  fact  which,  if 
established,  would  render  such  rdease  void, 
and  there  is  evidence  tending  to  establish 
the  facts  which  might  render  the  relewe 
voidable  only,  but  no  evidence  tending  to 
establish  the  facts  necessary  to  be  estobliihed 
to  render  the  release  void,  it  is  the  duty  of 
the  court,  on  motion  of  the  defendant  to  In- 
stroot  the  Jury  to  return  a  verdict  for  the 


Digitized  by  Google 


8048 


TBAUD  AND 


DECEIT  II. 


8044 


d^encUuat:  RaUtoajf  t.  Colmnan,  12  0.  C.  C. 
(N.S.)  497,  22  O.  C.  D.  746  [affirmed,  with- 
out opinion^  Railway  t.  OoUman,  81  O.  S. 
622]. 

Facts  that,  if  established,  would  render 
a  release  Toid,  may  be  pleaded  iu  the  reply 
1^  way  of  avoidance  of  the  d^ense  of  re- 
Iwae;  but  if  the  facta  would  render  the  re- 
lease voidable  only,  and  not  void,  the  plain- 
tiff can  not  avail  himself  thereof  by  way  of 
reply:  Railtoa^  v.  Oolenum,  12  O.  C.  G. 
(N^)  497,  22  0.  C.  D.  746  [affirmed,  with- 
out (pinion,  Aotlicay  v.  0(^eman,  81  O.  8. 
022]. 

If  a  release  is  voidable  only  and  not  void, 
the  plaintiff  can  not  maintain  his  action 
while  it  stands  uncanceled,  and  he  can  not 
sedcs  its  cancellation  in  a  reply,  but  must 
do  so  by  petition  in  a  suit  in  equity  for  that 
purpose  only,  or  as  a  cause  of  action  in  the 
same  suit  in  which  he  seeks  to  recover  dam- 
ages for  the  injury:  Railway  v.  Coleman,  12 
O.  C.  C.  (N.S.)  497,  22  O.  C.  D.  746  [affirmed, 
without  opinion,  Railicay  v.  Coleman,  81  O. 
8.  522;  following  Perry  v.  O'NeU  <6  Co.,  78  0. 
8  200,  IV  Longedorfs  Notes,  1040]. 

That  a  note  was  procured  to  be  given  by 
fraud  of  the  payee  upon  the  maker  in  order 
to  be  made  available  as  a  defense  in  an  action 
on  the  note  brought  by  one  claiming  to  be  a 
holder  in  due  course,  all  the  material  ele- 
ments necessary  to  be  proved  to  establish  such 
fraud  must  be  pleaded  specifically  by  the 
maker;  Thompaon  v.  Bank,  13  O.  C.  C. 
IH£.)  615,  22  O.  0.  D.  181  [affirmed,  with- 
out opinion,  Thompson  v.  Btmk,  82  O.  S. 
446].   See  also  Nbooizablb  ItfBTBumNTS. 

In  an  action  upon  a  promissory  note  given 
for  the  purchase  price  of  certain  cattle^  de- 
fendants can  not  recover  1^  way  of  counter- 
claim on  the  ground  of  misrepresentations  as 
aa  to  the  soundness  Of  such  cattle^  unless 
snoh  represtfntatiotts  are  alleged  to  be  made 
with  fraudulent  intent  and  knowledge  of 
their  falsity:  Thompwn  v.  Bank,  13  0.  C. 
a  {N.S.)  SIS,  22  O.  C.  D.  131  [affirmed, 
withDUt  opinion,  Thomptan  v.  Bank,  82  0.  8. 
446]i  Forging  Co.  v.  Lamh,  9  Dee.  Rep.  199, 
11  Bull.  190. 

A  dedaration  that  defendant  warranted  a 
borrower  to  be  a  respectable  man  of  Tus- 
carawas county,  named  Adun  Kiggle, 
whereas  'he  was  not  of  that  name  or  that 
eonnty,  whereby  the  loan  was  lost,  is  de- 
muirable;  for,  if  in  assumpsit,  the  promise 
Is  collateral  and  conditional,  and  'notice 
should  be  averred;  if  for  deceit^  an  intent  to 
deceive  should  be  averred.  Kor  is  the  in- 
jury  shown  to  arise  from  the  representation: 
Bank  v.  Beehe,  6  O.  497, 1  Longsdorf  s  Notes, 
3fi3.   See  also  Gujikartt. 

A  petition  praying  for  the  dissolution  of 
a  corporation  of  which  plaintiff  ia  a  stock- 


holder, and  then,  on  behalf  of  the  corpora- 
tion, for  relief  against  other  defendants  for 
pecuniary  injuries  arising  out  of  frauds  of 
directors  and  shareholders  of  such  oorpora- 
tion,  constitutes  a  misjoinder  of  causes  of 
action,  which  in  turn  necessarily  gmerated 
a  misjoinder  of  parties  defendant:  Aoben* 
%tein  V.  Organ  Co.,  8  O.  N.  P.  8  IS,  11  O.  D. 
{N.P.)  22.   See  also  PiXAOinas. 

Inducing  a  husband  1^  fraud  to  pay  one 
thousand  two  hundred  dollars  for  land  worth 
only  one  hundred  dollars,  which  he  had  the 
defendant  convey  to  his  wife,  is  a  cause  of 
action  in  him  alone,  and  not  in  both,  and  an 
action  in  favor  of  both  is  erroneous:  Bartges 
v.  O'Neil,  13  O.  S.  72,  II  Longsdorf's  Notes, 
598.   See  also  Pabtibs. 

An  affidavit  for  an  order  of  attachment  is 
not  defective  as  to  form  in  setting  forth 
merely  that  the  affiant  "is  a  director  and 
agent  of  the  plaintiff;"  nor  is  it  defective  in 
substance  or  insufficient  in  all^ation  of  facts, 
where  the  language  used  is  sufficient  to 
charge  actual  fraud  and  the  fraudulent  in- 
currence of  the  obligation  under  the  statute, 
and  is  sufficient  to  and  does  chaige  the  de- 
fendants with  committing  and  intending  to 
commit  actual  fraud.  The  provisions  of  G. 
C,  1  11358,  as  to  when  an  agent  may  make 
an  affidavit  were  intended  to  apply  only  to 
affidavits  in  verification  of  pleadings:  Bank 
v.  Miller,  1  O.  C.  C.  (N.S.)  669,  14  O.  C.  D. 
198  [following  White  v.  Stanley,  29  O.  8, 
423,  III  Longsdorfs  Notes,  483;  distinguish- 
ing Rolling  Mill  Co.  v.  Packard,  1  O.  C.  C. 
76,  1  O.  C.  D.  46].   See  also  Attaohmknt. 

Fraud  or  fraudulent  intent  will  not  be 
presumed;  it  must  be  pleaded  and  proved  as 
a  fact.  In  coses  of  fraudulent  conveyances 
an  intent  may  be  held  to  exist  1^  force  of 
circumstances,  where  perhaps  no  conscious 
purpose,  existed,  under  the  rule  that  a  man 
must  be  held  to  intend  the  natural  and  in- 
evitable consequences  of  his  acta:  Bank  v. 
acott,  13  O.  D.  (N.P.)  600.  See  also  FftacD- 

ULEHT  CORVKYANCES. 

An  assessment  for  a  street  improroraent 
can  not  be  attacked  on  the  ground  that  there 
is  a  subetantial  defect  in  the  work  done  or 
in  the  performance  of  the  contract,  nnlesa 
fraud  is  alleged:  UcOlynn  v.  Toledo,  22  O. 
C.  0.  34,  12  O.  C.  D.  16  (distinguishing 
Stone  V.  Viele,  38  O.  8.  314,  IV  Longsdorfs 
Notes,  070].   See  also  Assbsshentb. 

An  affidavit  that  defendant  is  about  to  sell 
his  goods  for  the  purpose  of  defrauding 
pliuntiff  is  bad.  Mere  selling  or  intent  to 
sell  without  implicating  circumstances  can 
not  be  fraudulent:  Mulligan  v.  Rugglee,  3 
Dec.  Rep.  311,  1  Gaz.  167.  See  also  Attaok. 

UENT, 

In  an  action  to  set  aside  releases  obtained 
by  a  life  tenant  from  legatees  under  the  will. 
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on  the  ground  that  the  said  releases  were  ob- 
tained by  fraud,  if  plaintiff  incorporates  the 
will  in  petitiOD,  objection  can  not  be  made 
to  an  answer  in  the  form  of  a  general  denial, 
although  it  involves  a  denial  of  allegations 
shown  to  he  true  by  the  will  itself:  LeetUe 
V.  Christie,  15  O.  C.  C.  (N.S.)  38S  [affirmed, 
without  opinion,  88  O.  S.  — ]. 

It  IB  a  sufficient  averment  of  fraud,  in  a 
petition  to  Bet  aside  a  judgment,  to  allege 
that  the  merchandise  for  which  the  judgment 
was  obtained  was  sold  to  plaintiff's  husband 
and  that  afterwards  the  name  of  the  wife  was 
inserted  in  the  account  therefor,  without  her 
knowledge  or  consent,  which  account  with 
her  name  so  fraudulently  inserted  was  sued 
on  and  judgment  procured  against  her ; 
Einstein  v.  Effinger,  12  0.  C.  D.  746, 
[affirmed,  without  opinion,  Einatein  v. 
E finger,  60  0.  S.  579].    See  also  Pleadi^iqs. 

Where  in  a  suit  on  an  insurance  policy  a 
contract  of  settlement  is  pleaded  as  a  defense, 
a  reply  which  simply  alleges  that  the  settle- 
ment was  induced  by  fraud,  but  does  not 
allege  a  payment  or  tender  of  the  amount 
received,  is  not  respottsive  to  the  answer  and 
is  insufficient  in  law:  Insurance  Oo.  v. 
Bvrke,  69  O.  S.  294,  IV  Longsdorf s  Notes, 
968  [distinguishing  Insurance  Oo.  v,  Hull, 
61  O.  S.  270]. 

For  the  general  discussion  of -the  subject 
of  pleading,  see  Pleadinob. 

I.  EVIDENOB. 

The  legislature  has  power  to  declare  as  a 
rule  of  evidence  that  certain  facts  shall  be 
conclusive  of  fraud,  whether  it  exists  or 
not:  Boiler  v.  Truesdale,  26  O.  S.  586,  III 
Longsdorf's  Notes,  332. 

Fraud  is  not  to  be  inferred  or  guessed  at, 
it  must  be  proved  and  clearly  proved:  Mol- 
lenkopf  Y.  Baumgardner,  21  O.  C.  C.  5fll, 
U  0.  C.  D.  655. 

Fraud  is  not  presumed,  but  to  be  proved 
by  the  party  setting  it  up,  though  seldom 
susceptible  of  direct  proof:  Stitt  v.  WiUon, 
W.  505,  I  Longsdorf's  Notes,  40;  Lcmdis  v. 
Kelly,  27  0,  S.  667,  III  Longsdorf's  Notes, 
877;  Lake  v.  Doud,  10  O.  416,  I  Longsdorf's 
Notes,  525. 

Where  fraud  is  charged,  involving  a  for- 
feiture if  proved,  notning  can  be  presumed, 
but  the  burden  is  on  the  plaintiffs,  and  a 
charge  to  the  jury  which  shifts  some  of  this 
burden  upon  the  defendanta  is  erroneous : 
Michael  V.  Inaurance  Co.,  6  O.  N.  P.  (N.S.) 
401,  18  O.  D.  (N.P.)  530. 

If  the  bill  charges  fraud,  and  the  answer 
denies  it,  the  bill  must  be  sustained  by  proof 
sufficient  to  counterbalance  the  answer:  Wil- 
son T.  Delaraok,  3  O.  200,  I  Longsdorf's 
Notes,  171. 


Fraud  must  be  proved.  Extrinsic  circum- 
stances of  bare  suspicion  are  not  enough : 
Bohart  T.  Atkiruon,  14  O.  228,  I  Longsdorfs 
Notes,  664. 

Fraud  is  never  presumed  Init  must  be 
proved.  Greater  latitude  in  the  proof  is 
given  than  in  ordinary  cases:  J^ake  v.  Doud, 
10  0.  416,  I  Longsdorf's  Notes,  525. 

Parties  are  presumed  to  intend  the  natural 
consequences  of  their  own  acts  and  to  the 
extent  that  an  act  works  a  fraud  to  that 
extent  a  fraud  is  presumed  intended,  and 
need  not  be  proved:  Jamison  v.  McNally,  21 
0.  S.  295,  III  Longsdorf's  Notes,  29. 
A  charge  of  actual  fraud  in  fact  must  be 
substantially  i>roved,  and  not  made  out  by 
presumption  alone.  Finding  one  conspirator 
guilty  does  not  even  raise  a  presumption  as 
to  the  others:  Landis  v.  Kelly,  27  0.  S.  667, 
III  Longsdorfs  Notes,  377. 

Notwithstanding  fraud  must  be  proved  and 
not  presumed,  there  is  a  presumption  that 
every  reasonable  man  expects  and  intends 
the  ordinary  and  probable  consequences  of 
known  causes  and  conditions:  Lithographing 
Co.  V.  Belford  Co.,  8  O.  N.  P.  640,  10  O.  D. 
(N.P.)  640  [affirmed,  without  opinion,  Clarke 
<£  Co.  V.  Lithographing  Co.,  52  O.  8.  668]. 

The  intention  of  the  purchaser  not  to  pay 
for  goods  may  be  presumed  when  he  has 
Icnowledge  of  his  own  insolvency  and  inabil- 
ity  to  pay  for  ttion;  and  such  intention  may 
be  inferred  from  tbe  mere  fact  that  the  pur- 
chaser had  undisclosed  knowledge  of  his  gross 
insolvent^,  but  such  inference  may  be  re- 
butted; Lithographing  Co.  v.  Belford  Co.,  8 
O.  N.  P.  640,  10  O.  D.  (N.P.)  640  [affirmed, 
without  opinion,.  Clarke  £  Co.  v.  Lithograph- 
ing Co.,  52  O.  S.  668]. 

The  fact  that  one  of  the  parties  to  a  con- 
veyance conditioned  for  care  and  support  was 
well  along  in  years,  and  the  father  of  and 
living  with  the  grantee,  does  not  put  upon 
the  grantee  the  burden  of  showing  affirma- 
tively that  there  was  no  undue  influence 
exerted  or  fraud  practiced,  but  the  ordi- 
nary rule  prevails  that  fraud  and  undue  in- 
fluence must  be  proved  by  the  one  allying 
them:  Kime  v.  Addlesperger,  2  0.  C.  C.  {N. 
S.)  270,  14  O.  C.  D.  397.    See  also  Deeds. 

A  written  contract  in  the  absence  of  mis- 
take or  fraud  is  conclusively  presumed  to 
embody  the  agreement  betwem  the  parties 
thereto,  and  parol  evidence  is  inadmissible 
to  prove  any  agreement  made  prior  to  the 
execution  of  the  written  instrument:  Welter 
V.  Gordon,  14  0.  D.  (N.P.)  407.   See  also 

CJONTBACTS. 

In  an  action  by  a  grantor  in  a  deed,  to 
reform  the  instrument  upon  the  ground  that 
the  grantee  fraudulently  concealed  and  mis- 
stated the  contents  of  the  deed  to  the  grantor, 
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when  it  i^pears  that  the  graotee  is  a  son  of 
the  grantor  and  an  attorney  at  law,  and  that 
snch  grantee  was  entrusted  with  the  draft- 
ing of  the  instrument  upon  his  own  sugges- 
tion, snch  facts  raise  a  presumption  of  the 
ezistenee  of  relations  of  trust  and  confidence 
between  the  parties  and  put  upon  the  grantee 
the  burden  of  showing  that  no  undue  ad- 
vantage was  taken  of  the  grantor  in  the 
ececution  of  the  deed.  But  when  it  also 
clearly  appears  in  such  case  tiiat  such  deed 
is  in  apparent  accord  witti  previoua  declara- 
tions of  the  grantor  as  to  hia  intentions  and 
his  subsequent  declarations  as  to  what  he 
had  done,  and  that  he  could  read  and  had 
ample  opportunity  before,  at,  and  after,  sign- 
ing the  deed  to  read  the  same,  the  presump- 
tion of  undue  advantage  by  reason  of  confi- 
dential relations  ia  rebutted  and  the  burden 
rests  upon  the  grantor  to  show  by  clear  and 
convincing  proof  that  the  deed  ie  fraudu- 
lent. In  such  case  declarations  of  the 
grantor,  made  in  the  absence  of  the  grantee, 
are  not  competent  evidence  to  prove  the 
allied  fraud;  but  statements  of  the  grantor 
which  tend  to  rebut  the  claim  of  fraud, 
whether  made  before  or  after  the  signing 
of  the  deed  are  admissible:  MaAdams  v.  Mc- 
Adams,  80  0.  t>  232,  IV  Longsdorf's  Notes, 
I05I. 

In  an  action  for  deceit  in  the  sale  of  three 
tracts  of  land,  defendant  claimed  that  the 
wrong  tract  was  deacribft  for  one  of  the 
parcels,  in  that  the  northeast  for  the  north- 
west quarter  section  was  named,  and  that 
as  to  it  the  representations  were  true.  It 
was  held  that  he  may  prove  this.  As  the 
allied  deceit  exists  independent  of  the  deed, 
the  deed  will  not  prevent  inquiring  into  the 
real  transaction  as  bewing  on  the  fraud  or 
the  dam^es:  Taylor  v.  Leith,  26  O.  S.  428, 
III  LongsdorPs  Notes,  318. 

In  deceit  in  a  sale  of  a  business  to  plaintiff 
it  is  proper  to  exclude  proof  of  plaintiff's 
loss  of  time  and  labor  in  the  business,  for 
it  was  expended  in  his  own  business;  also 
the  price  at  which  he  sold  out  bis  other  prop- 
erty, for  this  has  no  possible  bearing:  Dokes 
V.  Boards,  8  Dec.  Rep.  621,  9  Bull.  78. 

On  the  issue  of  fraudulent  books  and  de- 
struction of  diggers'  bills  to  deceive,  evidence 
of  the  size  of  the  veins,  acreage  mined,  and 
the  tonnage  each  acre  should  yield,  is  ad- 
missible not  to  show  the  quantity  mined,  but 
to  show  fraud  in  the  books,  and  if  the  dis- 
parity is  such  as  to  impeach  the  books,  such 
evidence  may  be  used  as  a  standard  of  quan- 
tity mined:  Burgner  v.  Hnmphrey,  41  O.  S. 
840,  IV  Longsdorfs  Notes,  64.  See  also 
Saus. 

Prior  n^tiations  are  only  excluded  on 
the  issue  of  a  contract  and  its  terms,,  but 


not  where  the  issue  is  whether  money  was 
obtained  by  fraudulent  representations,  and 
the  representations  are  provable:  Home  Aaao- 
ciation  T.  Kirk,  8  Dec.  Rep.  592,  9  Bull.  48. 
See  also  Evidknce. 

Where  the  evidence  snows  that  certain 
directors,  defendants  in  a  suit  in  attachment, 
made  representations  as  to  their  interest 
in  the  corporation  and  the  value  of  certain 
property  which  were  untrue,  and  which  they 
knew  were  untrue,  the  all^ation  of  fraud  in 
an  affidavit  for  attachment  will  be  r^parded 
as  established,  notwithstanding  other  direc- 
tors with  less  knowledge  of  the  value  of 
the  property  being  transferred  to  the  corpo- 
ration, voted  with  them  for  its  purchase: 
Savings  Bank  v.  Miller,  1  .0.  C.  C.  {N.S.) 
569.  14  O.  C.  D.  198.   See  also  Attachment. 

Where  the  attitude  of  a  defendant  Is  such 
as  not  to  deny  that  there  was  a  contract 
entered  into,  but  rather  to  maintain  that  the 
contract  signed  wu  not  the  true  contract, 
he  is  estopped  to  deny  Its  terms,  unless  it 
can  be  impeached  for  fraud  or  mistake, 
and  in  the  absence  of  a  plea  of  fraud  or 
mistake,  parol  evidence  which  contradicts  or 
varies  the  terms  of  the  written  oontract  is 
incompetent:  Richards  v.  Sale,  1  0.  C.  C. 
(N.S.)  181,  14  0.  C.  D.  468. 

The  fact  that  one  is  not  able  to  read  or 
write  does  not  of  itself  show  that  he  was 
free  from  negligence  in  signing  and  deliver- 
ing an  instrument,  believing  it  to  be  an  in- 
strument of  a  different  character:  Perkins 
V.  White,  36  O.  S.  530,  HI  LongBdorFs  Notes, 
874. 

The  fact  tbat  the  evidence,  as  it  appears 
in  the  reviewing  court,  is  suflkient  to  anmse 
a  strong  suspicion  of  fraud  against  a  de- 
fendant in  attachment,  is  not  sufficient  to 
warrant  that  court  in  distributing  a  judg- 
ment discharging  the  attachment:  Bernard 
V.  Schwartz,  22  0.  0.  C.  147,  12  O.  C.  D. 
183.    See  also  Ebrob. 

Unless  it  appears  that  grantee  acted  from 
corrupt  motives,  the  fact  that  he  withheld 
a  deed  from  record  for  a  long  time  is  not 
material:  Hetrich  v.  Gregg,  8  0.  N.  P.  24, 
10  0.  D.  (N.P.)  462.  See  also  Fbaudduint 
CONVETAnOBS. 

The  provision  of  Q.  C,  §  11494,  concern- 
ing privileged  communications  between  at- 
torn^ and  client  is  declaratory  only,  and 
subject  to  the  same  construction  as  the  rule 
at  common  law.  It  is  founded  upon  public 
policy,  to  encourage  confidence  between  at- 
torney and  client,  by  preventing  dlscloflure 
of  c<mununications,  but  the  protection  thus 
guaranteed  the  client  can  not  be  used  to 
defraud  the  attorney:  Keck  v.  Bode,  13  O. 
a  D.  413. 
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Under  G.  0.,  S  1 1494,  relating  to  prtvileged 
communicatioDB,  it  is  competent  for  an  at- 
torney to  testify  as  to  communications  be- 
tween his  client  and  himself,  where  it  is 
necessary  for  him  to  do  so  in  order  to  pro- 
tect his  own  interests;  but  the  same  rule 
which  creates  tbia  exception  to  the  statute, 
limits  its  scope  and  effect,  and  if  the  com- 
munication is  not  essentia]  to  preeerve  the 
rights  of  the  attorney,  it  continue!  to  be 
privileged:  KeOe  T.  B<ide,  13  O.  O.  D.  413. 
See  also  Atrwuzt  Ain>  Cuktt. 

Where  land  in  maother  state,  or  a  mortgage 
on  it,  ia  the  sabject  of  aal^  the  decision  of 
the  supreme  court  of  that  state,  austaining 
the  title,  is  binding  here  in  an  action  for 
deceit  in  the  sale:  Spencer  t.  King^  3  0.  K. 
P.  270,  6  O.  D.  (N.P.)  113.   See  also  Vendob 

AND  PDBCHASKB. 

In  an  action  upon  an  -accident  policy  in 
which  the  insurance  company  raises  the  de- 
fense, under  G.  C,  |  9391,  that  the  answers 
were  willfully  false  and  fraudulently  made, 
were  material  to  the  risk  and  induced  the 
c(Mnpany  to  issue  the  policy  and  that  but  for 
such  answers  the  policy  would  not  have  been 
issued,  and  that  neither  the  company  nor  its 
agents  bad  knowledge  of  the  fraud  or  falsity 
thereof,  the  burden  is  the  defendant's  to 
clearly  establish  such  auctions.  The  mere 
omission  of  statements  or  the  mere  oror  in 
statements  made,  does  not  affect  the  validity 
of  the  policy:  Insurance  Co.  T.  Bidcles,  2  O. 

C.  C.  (N.S.)  222,  13  O.  C.  1>.  694,  14  0.  0. 

D.  232.  See  also  iNSTnunos. 

Where  it  appears  by  parol  evidence  tltat 
a  bill  of  sale,  absolute  on  its  face,  was  merely 
intended  as  securify  for  a  debt,  but  that  the 
creditor,  in  violation  of  the  agreement,  has 
taken  possession  of  the  stock  of  goods  and 
sold  th^  without  accounting  for  the  pro- 
ceeds to  the  debtor,  the  debtor  is  entitled 
to  recover  damages  from  such  creditor,  and 
the  fact  that  the  debtor  avers  to  have  been 
fraudulently  induced  to  sign  the  bill  of  sale 
but  fails  to  establish  fraud,  will  not  prevent 
a  recovery:  MoUenkopf  v.  Bwmgardner,  21 
O.  C.  C.  591,  11  O.  C.  D.  655.  See  also 
Chattel  Mobtqaqes. 

To  sustain  a  defense  that  the  subscrip- 
tion sued  on  to  a  book  was  a  forgery,  evi- 
dence that  other  disconnected  subscriptions 
taken  by  other  persons  who  represented 
themselves  to  be  agents  of  plaintiff,  but  with- 
out  proof  that  they  were  such,  were  fraudu- 
lent, is  not  relevant:  Beers  v.  Oumey,  14  O. 
C.  C.  82,  7  O.  C.  JJ.  411. 

A  charge  to  the  jury  to  the  effect  that  if 
a  settlement  was  procured  by  fraud  or  mis- 
take, it  is  not  binding  upon  the  plaintiff,  is 
erroneous  hi  the  absence  of  an  averment  to 
that  effect  in  the  pleading:  Oontlnmtol  Cam- 


alty  Co.  T.  Jordan,  17  O.  C.  D.  696,  S  O. 
L.  R.  133.   See  also  Chabgi  of  ConBT. 

In  an  action  to  set  aside  releases  of  lega- 
cies on  the  ground  of  fraud,  if  the  evidence 
shows  that  the  legatees  were  not  under  du- 
ress, but  treated  with  the  life  tenant  at 
arm's  length,  and  remarked  that  tiiey  under- 
stood their  rights,  and  that  they  preferred 
"a  bird  in  hand"  to  the  contingencies  in 
which  their  I^aciea  were  involved,  it  can 
not  be  said  that  th^  sustained  the  burden 
of  proof  devolving  upon  them^  and  judg- 
ment must  be  given  for  the  defendant:  Lcsdls 
T.  Christie,  16  U.  C.  0.  (K.8.)  886  [liBrined 
without  opinion,  88  0.  S.  — ]. 

To  show  fraud  in  an  insured  who  has  a 
la^e  amount  of  goods,  which  it  is  claimed 
were  withdrawn  from  the  store  before  the 
fire,  it  is  competent  to  show  that  he  was  dis- 
chrfrged  in  insolvency  after  the  fire,  after 
swearing  that  he  bad  no  proper^:  Harris 
V.  Insurance  Co^  W.  648,  I  Longadorfs 
Notes.  43. 

In  an  action  for  deceit  in  the  sale  of  three 
tracts  of  land,  and  on  the  warranty  tot  fail- 
ure of  title  in  one  of  them,  the  withdrawal  by 
the  plaintiff  of  the  latter  claim  does  not 
narrow  the  issue  as  to  the  deceit,  and  defend- 
ant may  therefore  show  that  the  representa- 
tions as  to  such  tract  were  true:  Taylor  Y, 
Leitk,  26  O.  S.  428,  HI  Longadorfs  Notes, 
318. 

If  recovery  ia  to  be  had  on  the  ground  of 
fraud  and  deceit  in  the  sale  of  bank  stock 
by  a  director  of  the  bank,  the  plaintiff  must 
establish  by  a  preponderance  of  t^e  evidence 
that  the  representations  were  made;  that 
they  were  false;  that  the  defendant  made 
them  knowing  at  the  time  that  th^  were 
false,  or  by  the  exercise  of  ordinary  care 
and  prudence  would  have  known  that  th^ 
were  false  in  some  or  all  of  the  particulars 
allied,  and  that  the  repreewtaiionB  were 
made  by  the  defenduit  with  intent  to  de- 
ceive the  plaintiff,  and  that  he  did  tbenhy 
deceive  him:  Setteshimer  T.  {fwiefter,  7  0. 
L.  R.  629,  66  Bull.  71. 

Where,  in  an  action  for  damagee  wmWi^ 
from  injuries  alleged  to  have  been  anstained 
through  the  negligence  of  the  defendant,  the 
answer  sets  forth  as  a  defense  that  the  plain- 
tiff  in  writing  released  the  defendant  from 
ail  claims  resulting  from  such  alleged  n^l- 
gence,  and  the  r^ly  seta  forth  facts  which, 
if  established,  would  render  such  release 
voidable  and  further  fact  which,  if  estab- 
lished, would  render  such  release  void,  and 
there  is  evidence  tending  to  estaUish  the 
facta  which  might  render  the  release  void- 
able only,  but  no  evidence  tending  to  es- 
tablish the  facts  necessary  to  be  established 
to  render  the  release  void,  it  is  the  duty  of 
the  court,  on  motion  of  the  defmdMii^  to  In- 
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struct  the  jury  to  return  a  verdict  for  the 
defendant:  Raitway  T.  Coleman,  12  0.  C.  C. 
(N.S.)  497,  22  O.  C.  D.  746  [affirmed,  with- 
out opinion,  Coleman  v.  Raitway,  81  O.  S. 
622]. 

A  bought  goods  of  one  B,  and  procured 
him  to  charge  them  to  C,  and  C  was  com- 
pelled by  suit  to  pay  B  for  them.  C  now 
SUM  A  for  the  money  paid.  It  was  held  that 
C  is  entitled  to  recover  on  proof  that  A  bad 
the  goods  charged  to  C  and  hia  payment.  If 
there  is  any  reason  for  charging  C  with  them, 
it  is  for  A  to  show  it:  Scales  T.  Wright,  W. 
92,  I  Longsdorf's  Notes,  7. 

To  prove  fraud  used  to  induce  the  sign- 
ing of  a  contract^  all  that  took  place  be- 
tween the  parties  before  and  at  the  si^ng 
ma^  be  shown:  Home  and  Dower  Aasoeiation 
T.  Reams,  7  Bull.  8  [i^nned,  without  opin- 
ion, Home  Aaeoeiation  v.  Reams,  12  Bull 
264]. 

To  prove  that  a  buyer  purchased  knowing 
that  he  could  not  pay  tor  the  goods,  fraudu- 
lent representations  by  the  buyer  of  fais  con- 
dition, made  to  other  persons  before  or  after- 
wards, BO  connected  in  time  or  eimilimrity 
that  the  same  motive  may  be  ascribed, 
namely,  to  further  a  general  scheme  of  fraud 
by  getting  goods  and  turning  them  over  to 
favored  creditors,  are  admissible  on  the 
question  of  the  fraudulent  concealment  of 
ioaolyeotsyt  Wilmot  v.  Lyon,  U  O.  C.  C.  238, 
7  O.  C.  D.  304  [affirmed*  on  other  grounds, 
Wilmot  V.  Lyon,  49  0.  S.  2Qfl,  IV  Longsdorf  s 
Notes,  454].   See  also  Etidknce. 

One  who  has  sold  on  credit,  relying  on  a 
prior  statement  by  the  buyer  of  his  pecuniary 
condition,  may  testify  that  he  did  still  rely 
on  the  prior  statement:  Qrever  v.  Taylor, 
63  O.  S.  621,  IV  Longsdorf's  Notes,  616  [re- 
versing Taylor  v.  Orerer,  6  O.  C.  C.  269,  3  O. 
C.  D.  448]. 

By  virtue  of  G.  C,  88  8167  and  8164,  in 
an  action  on  a  promissory  note  by  an 
endorsee  who  acquired  title  from  the  original 
holder,  when  it  ia  shown  that  the  title  of  the 
origibal  holder  was  defective  by  reason  of 
misrepresentation  and  fraud  in  procuring  the 
note  and  failure  of  consideration  therefor, 
the  burden  is  on  the  holder  to  prove  that  he 
acquired  the  title  as  a  holder  in  due  course: 
Regan  v.  Sherman,  1  O.  C.  C.  A.  201 

In  an  action  for  false  representations  by 
a  debtor  as  to  his  solvency,  inducing  plain- 
tiff to  compromise  a  collectible  claim,  similar 
false  representations  to  other  creditors, 
known  by  the  debtor  to  be  false,  are  not  com- 
petent to  prove  the  representations  made  to 
plaintiff,  but  if  the  latter  are  proved  aliunde, 
are  competent  to  show  the  intent:  Edwards 
V.  Owen,  15  O.  500,  I  Longsdorf's  Notes,  728. 

It  would  seem  that  similar  representations 
by  a  clerk  in  the  debtor's  etore  will  be 
14  c 


deemed  made  under  instructions  and  in  con- 
cert, and  are  abo  admissible:  Edwards  v. 
Otcena,  15  0.  600,  IV  Longsdorf  s  Notes,  728. 

In  a  suit  based  on  fraudulent  representa- 
tions, made  to  procure  plaintiff  to  contract, 
similar  representations  to  others,  are  only 
competent  to  show  scienter;  hence,  if  no 
knowledge  of  their  falsity  in  the  other 
instances  ia  shown,  they  should  be  ruled  out: 
Insurance  Co.  v.  Wright,  33  O.  S.  533.  Ill 
Longsdorf's  Notes,  687. 

A  court  will  not  set  aside  a  deed  on  the 
ground  of  misrepresentation  and  deceit  as  to 
the  character  of  the  land  conveyed,  where 
there  is  a  conflict  of  testimony  and  the 
court  is  left  in  some  doubt  as  to  the  nature 
of  the  representations  which  were  made  to 
the  grantee:  Shimmel  v.  Cole,  23  O.  D. 
(N.P.)  29,  9  O.  L.  R.  103. 

To  rebut  a  charge  of  deceit  in  representing 
another  as  worthy  of  credit,  the  defendant 
may  show  his  own  prior  declarations  as  to 
what  he  thought  such  person  was  worth 
when  there  was  no  motive  to  falsify,  for 
motive  must  be  gathered  from  acts  and  dec- 
larations: McCracken  V.  West,  17  O.  16,  I 
Longsdorfs  Notes,  792. 

For  the  general  discussion  of  the  subject 
of  evidence  see  Evidkncs. 

J.   JmMHENT  m  Decrk. 

Where  an  action  was  prosecuted  to  set 
aside  a  contract  on  the  ground  of  fraud,  and 
to  cancel  an  unmatured  note  given  in  pur- 
suance of  the  contract,  which  resulted  in  a 
judgment  affirming  the  validity  of  the  con- 
tract and  note,  it  was  held  that  in  a  sub- 
sequent action  on  the  note  the  defendant  is 
estopped  by  the  judgment  in  the  former 
action  from  setting  up  that  the  contract  and 
note  were  executed  by  the  parties  under  a 
mutual  mistake:  Bell  T.  McColloch,  31  O. 
S.  397,  III  Longsdorf's  Notes,  592. 

In  deceit  for  representing  valueless  bonds 
to  be  of  a  stated  value,  the  jury  having 
found  the  whole  amount  without  interest  for 
the  plaintiff,  it  is  error  to  require  them  to 
add  interest,  for  this  is  discretionary  with 
the  jury  in  torts:  Floyd  v.  Paul,  6  Dec.  Rep. 
1185,  12  Am.  L.  Rec.  231,  9  Dec.  Rep.  7,  10 
BuU.  14. 

K.  Review. 

If  a  judgment  is  attacked  for  fraud,  the 
statutory  remedy  (G.  0.,  88  11580,  et  aeq. 
and  G.  C,  88  11631,  et  seg.)  is  not  exclusive 
but  is  cumulative:  Long  v.  Mulford,  17  O. 
S.  484,  II  Longsdorfs  Notes,  845;  Coatea  v. 
Bank,  23  O.  S.  415,  III  Longsdorf's  Notes, 
131;  Darat  v.  PhUlips,  41  O.  S.  614,  IV 
Longsdorf's  Notes,  76;  Mwhael  v.  Bank,  84 
O.  S.  370. 
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Failure  by  the  court  in  its  chai|;e  to  the 
jary  to  concretely  define  the  iBsues  left  in 
the  ease  for  their  eonaideration,  particularly 
in  a  eaae  having  a  foundation  bo  elusive  in 
its  nature  as  fraud,  constitutes  reversible 
error:  AusteU  v,  WeUer,  7  O.  C.  C.  (N.8.) 
690,  18  O.  C.  D.  176.  See  also  Chaboi  or 
Coon. 

A  bill  of  review  can  not  raise  the  objeeUon 
that  the  decree  was  procured  fraud  or 
by  a  mistalcen  finding  oi  assent.  The  in- 
jured party  must  resort  to  an  original  Mil 
to  impeaeh  it,  though  possiUy  it  might  be 
r«ach^  on  bill  of  review  for  newly  discovered 
evidmoe,  if  that  were  alleged:  Cooeh  v. 
Cooch,  18  0.  146,  I  Ixmgsdorfs  Notes,  840. 
See  also  Bni.  or  Sevikw. 

For  the  general  discussion  (tf  tiie  subject 
of  error,  see  Ebbob. 

For  the  general  diseussiooa  of  the  siUijeet 
of  appeal,  see  Affbals. 

L.  SCBVIVOB. 

In  Ohio  a  cause  of  action  for  deceit  or 
fraud  survives  in  an  assignee,  and  the 
remedy  for  redressing  the  wrong  passes  to 
the  assignee:  BteatMhip  Co.  v.  Shipbuilding 
Co.,  10  O.  L.  B.  895. 

IIL   CONSTRUCnVB  FRAUD. 
A.  Elehxnts. 
1.   Partiet  OvUty  of  Oonatruetive  Fraud. 
{a)  Agent* 
(oa)  Private. 

The  purchase  from  a  client  by  a  broker 
individually  of  stock  which  is  held  in  pledge 
is  not  an  act  of  bad  faith,  when  done  with- 
out concealment:  Aakhrooke  v.  Bank,  6  0.  N. 
P.  (N.S.)  415,  18  0.  D.  (N.P.)  529. 

Where  the  evidence  shows  that  there  was 
no  active  market  for  stock,  and  a  client 
knew  of  no  one  who  would  give  more  for  it 
than  the  quoted  price,  and  the  broker  offered 
to  take  it  at  that  price,  and  the  sale  was 
thereupon  consummated,  the  client  will  be 
held  to  have  known  that  he  was  selling  to 
and  not  through  the  broker,  and  the  sale 
will  not  be  set  aside  and  an  accounting 
ordered  on  the  ground  of  fraud:  Aahhrooke 
V.  Bank,  6  O.  N.  P.  (N.S.)  416,  18  0.  D. 
(N.P.)  629. 

The  rule  that  an  agent  to  sell  can  not  be 
the  purchaser  without  the  principal's  con- 
sent is  not  relaxed  where  lie  wa*  employed  to 
sell  at  a  fixed  prioe  and  takes  the  goods  at 
that  price  himself:  Iron  Co.  v.  Barper,  41 
O.  S.  100,  IV  Longsdorf  s  Notes,  62.  See  also 

AOBNOT. 


To  relieve  an  sgent  from  the  snspieim  M 
inconsistent  duties,  which  prima  faoie  will 
be  assumed  from  the  fact  that  he  repre- 
sents both  parties,  it  is  iwcessary  that  every 
circumstance  connected  with  his  employment 
by  either  party  should  be  communicated  to 
the  other;  and  where  the  basis  of  the  etan- 
mission  to  be  paid  for  his  services  was 
changed  from  usage,  or  custom  of  the  busi- 
uns  to  contract^  and  the  amount  to  be  p^d 
from  93,000  to  96,600,  cmsh  change  was  a 
oiroomstance  i^ecting  the  action  of  the 
agent,  and  the  failure  to  disclose  it  was  a 
fraud  in  law;  Jonea  t.  Draper,  4  O.  0.  0. 
(N.8.)  106,  16  0.  a  D.  786  [affirmed,  with- 
out opinion.  Draper  v.  Jones,  73  0.  S.  360]. 
See  also  Agenot. 

Payment  to  an  agent  to  sdl,  who,  not  hav- 
ing possession,  sells  in  his  own  name  with- 
out authority,  and  the  owner  ships  to  the 
buyer,  without  knowledge  that  the  broker 
has  sold  in  his  own  name,  does  not  bar  re- 
covery by  the  owner:  Crosby  v.  Bill,  39  0. 
8.  100,  III  Longsdorf's  Notes,  1010  [af- 
firming Crosby  V.  Hill,  8  Dec.  Bep.  663,  9 
Bull.  1561.    See  also  Aoenct. 

Where  in  contemplation  of  abandonment  of 
the  wife  a  mortage  was  executed  by  the 
husband  to  bis  brother-in-law,  the  consid- 
eration being  a  pretended  indebtedness  to  his 
father  to  whom  the  mortgage  was  then  as- 
signed, who,  however,  did  not  know  of,  nor 
request  the  execution  of  such  mortgage.  It 
was  held  that  the  son  was  acting  in  Uie  trans- 
action as  the  agent  of  his  father,  and  whether 
the  father's  claim  was  valid  or  not,  he 
was  hound  1^  the  fraud  thus  c<mimitted 
his  son  on  the  rights  of  his  wife  whether  he 
had  Icnowledge  of  his  son's  intentions  or  not, 
and  the  mortgage  in  the  father's  hands  will 
be  set  aside  as  against  the  rights  of  his 
son's  wife  for  alimoi^:  Chittenden  r.  Chit- 
tenden, 2,2  O.  C.  C.  498,  12  O.  C  D.  626. 
See  also  Husband  and  Wife. 

A  bank  ofiBcial  who  gratuitously  engages  to 
find  a  purchaser  for  certain  stock  owned  ^ 
a  customer  of  the  bank,  therein  beoomes  the 
agent  of  said  customer  and. can  not  there- 
after himself  become  the  purchaser  of  said 
stock  without  full  disclosure  ot  that  fact  to 
his  principal  and  the  latter's  assent  thereto: 
Telling  y.  Sullivan,  14  O.  0.  0.  (N.a)  1, 
22  O.  C.  D.  312. 

One  who  assumes  to  act  as  agent  for  the 
owner  of  certain  property  in  Meeting  the 
sale  thereof,  can  not  sell  such  proper^  to 
the  son  of  such  agent  to  whom  he  lends 
money  to  make  such  purchase  without  dis- 
closing such  fact  to  the  owner  of  sueh  prop- 
erty: TeUing  t.  SuUivan,  14  0.  0.  O.  (N.S.) 
1,  22  O.  G.  D.  312. 

One  who  induces  another  to  believe  that 
the  former  is  endeavoring  to  find  a  parebaser 
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for  the  property  of  tbe  latter  is  estopped  to 
deny  that  he  was  agent  of  such  perBoS;  and 
accordingly  if  be  purehasea  such  property 
himaelf  witiiout  diseloeing  his  identity,  such 
sale  may  be  set  aside  upon  the  application 
of  the  former  owner:  Telling  t.  £r«tltvan.  14 
O.  C.  C  (NJ3.)  1,  82  O.  O.  D.  312. 

(hh)  Public. 

The  roister  of  the  land  office  could  l^aliy 
buy  lands  at  his  own  public  sales.  The  act 
forbidding  him  to  buy  at  private  sales  im- 
pliedly permits  it  at  public  sales:  ^Tteels  t. 
WortMngton,  2  O.  182,  I  Longsdoif  s  Notes, 
116. 

If  an  officer,  prohibited  from  buying  at  the 
government  sales,  buye  in  tbe  name  of  an- 
other on  shares,  and  the  other  conveys  part 
to  him,  such  others'  heirs  can  not  impeach 
the  conTeyance,  for  the  parties  were  parti- 
cepa  oriminit,  and,  moreover,  only  the  govern- 
ment could  complain:  Steele  T.  Worthmgton, 
2  O.  182,  I  Longsdorfs  Notes,  116. 

Where  some  of  a  city's  gas  trustees  are 
interested  in  a  factory,  a  contract  by  them 
OB  buying  a  gas  well  to  furnish  gas  to  the 
factory  at  nominal  prices  as  part  of  the 
consideration  will  not  be  enforced:  Dal^ll 
V.  Findlag,  6  O.  C.  C.  435.  3  O.  0.  D.  214 
{affirmed,  without  opinion,  DdteeU  v.  Find- 
tap,  27  Bull.  128]. 

An  action  by  a  prosecuting  attomciy  to 
recover  interest  from  a  bank  by  way  of  dam- 
ages for  the  unlawful  use  of  county  funds, 
obtained  fnnn  county  treasurers,  is  not  an 
action  for  rdief  on  the  ground  of  fraud,  and 
if  it  wer^  th«  statute  would  begin  to  run 
frtHn  the  time  the  fraud  mu  discovered  or 
ought  to  have  been  discovered:  Weltg  v. 
Bank,  7  O.  N.  P,  (N.S.)  48,  19  O.  D.  (N. 
P.)  82. 

Public  policy  requires  that  an  agent  shall 
not  deal  with  or  for  himsdf,  directly  or  in- 
dlKctly,  and  rmdeni  contracts  so  made  void- 
able as  against  his  principsl.  This  principle 
is  applirable  alike  to  private  agents  and 
public  officials  who  are  the  agents  of  the 
pnblii^  and  the  latter  will  not  be  permitted 
to  put  theanselves  in  a  potilion  antogoniatio 
to  the  public  interests  which  they  repre- 
sent and  which  it  is  their  duty  to  protect: 
Stata  T.  Finney,  13  0.  D.  (N.P.)  210. 

(b)  Attorney. 

An  attorney  can  not  purchase  at  an  er- 
•enUmi  sale  made  to  collect  his  client's  ddbt 
if  the  whole  debt  fs  not  paid,  for  his  in- 
terest and  duty  would  conflict.  But  the  client 
alone  can  object,  and  mus^  do  so  in  a  rea- 
sonable time:  Wade  V.  Petftfione,  11  O.  67,  I 
Longsdorfs  Notes,  640;  Wade  v.  Petttbone, 
14  O.  667,  I  Longsdorfs  Note«,  689. 


If  the  holder  of  a  junior  lien  which  is 
preferred  to  a  senior  lien  employ  the  same 
attorney  to  marshal  liens  and  sell,  thus 
consummating  the  preference,  tbe  decree  for 
sale  is  impeachable  as  for  fraud:  Wilaon  T. 
Jenninge,  3  0.  8.  528,  II  Longsdorfs  Notes^ 
63.  See  also  Attobhst  akd  CuKirr. 

What,  in  partition  proceedings,  tbe  par- 
ties are  praotieally  represented  one  at- 
torney, and  the  guardian  ad  litem  a  sou  of 
such  attorney  does  nothing  except  to  file  a 
formal  answer,  and  the  property  is  sold  to 
one  of  the  adult  parties  at  the  appraisement 
who  within  a  few  months  sold  the  same  at 
more  than  double  the  appraised  value  and 
divided  tbe  proceeds  among  the  adult  par- 
ties, such  partition  proceedings  are  at  least 
constructively  fraudulait  as  to  the  minor, 
and  the  adult  parties  to  the  extent  that 
they  have  profited  by  suefa  partition  ate  ac- 
countabto  to  tbe  extent  of  the  minor's  in- 
terest: Murr  T.  Jr«rr,  17  O.  D.  (N.P.)  773, 
6  0.  L.  R.  125.   See  also  PABnrroN. 


(c)    Easeovtore  and  Administrators. 

It  at  an  administrator's  sale  of  land  a 
purchase  is  made  for  tbe  benefit  of  tbe  ad- 
ministrator himself,  it  will  be  held  to  be  in 
trust  for  the  heira,  and  if  the  conveyance  to 
them  can  not  be  decreed  because  bona  fide 
third  persons  have  acquired  the  title,  the 
administrator  must  account  for  the  difFerence 
between  what  he  paid  for  the  land  and  its 
then  real  value,  which  may  be  held  to  be  its 
appraised  value:  Olasa  v.  Oreathouse,  20  0. 
603,  I  Longsdorfs  Notes,  922. 

Where  an  administrator,  having  duly  sold 
real  estate  on  proceedings  therefor,  fails  for 
six  months  to  collect  tbe  purchase-money, 
and  then  assumes  the  buyer's  bid  and  takes 
the  property,  the  heirs  can  have  the  trans- 
action set  aside  for  violation  of  trust:  Bar- 
rington  T.  Alexander,  6  O.  8.  189,  II  Longs- 
dorfs Notes,  229. 

If  an  administrator  acquires  title  under 
his  own  sale  the  heirs  can  insist  on  a  roale 
without  showing  any  fraud  or  unfairness. 
The  fiduciary  relation  does  not  cease  until 
a  third  person  buys  and  fully  pi^s.  The 
administrator  must  account  for  rents  and 
profits:  Barrington  v.  Alaronder,  6  O.  S. 
189,  II  Longsdorfs  Notes,  229. 

If  an  administrator  procures  a  party  to 
buy  at  his  sale,  and  suck  party  In^s  at  two- 
thirds  the  appraisement,  and  at  once  con- 
veys to  a  trustee  for  the  administrator's  wife 
and  children,  the  transaction  is  fraudulent 
and  void  in  tbe  absence  of  dear  explanation, 
of  which  the  court  is  to  decide:  Riddle  t. 
Roll,  24  O.  S.  672,  ni  Longsdorfs  Notes, 
192  [affirmii^  IMl  v.  Atdtfle,  6  Dee.  Rep, 
232,  3  Am.      Bee.  645]. 
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An  administrator  can  not  be  even  indirect- 
ly interested  as  the  agent  of  others  in  pur- 
chasing at  his  own  sale  with  a  view  to  profit, 
as  where  he  advances  the  purchase  money  to 
be  reimbursed  on  a  resale,  even  though  the 
profits  are  to  go  to  the  person  in  whose  name 
the  purchase  is  made:  Piatt  v.  Longicorth ,  27 
O.  8.  159,  III  Longadorf's  Notes,  340. 

If  an  administrator  procures  the  settle- 
ment of  claims  at  less  than  their  face,  he  can 
not  credit  himself  with  more  than  he  paid. 
And  so,  though  the  attorney  or  agent  effect- 
ing the  settlement  is  acting  for  others,  aa 
well  as  the  administrator,  with  a  view  to 
joint  profit:  Cox  v.  John,  32  0.  S.  532,  III 
Longsdorf  8  Notes,  640. 

If  an  administrator,  cum  testamento  an- 
nexio,  proGurea  an  order  of  aale  in  carrying 
out  the  will,  and  sells,  and  the  tale  is  con- 
firmed, and  procures  a  deed  to  himself  from 
the  purchaser  on  assuming  his  obligation  to 
pay,  the  transaction  is  void,  and  the  lands 
are  atill  unadministered  and  subject  to  the 
trust,  whether  he  acted  in  good  faith  or 
profited  by  the  transaction  or  not:  Caldwell 
V.  Caldteell,  45  O.  8.  612,  IV  LongBdorfs 
Notes.  294. 

An  Kcecutor,  after  resignation,  buying 
stock  from  his  cocxecutor,  whoae  very  confi- 
dential friend  and  adviser  he  was,  and  with- 
in a  week  thereof,  tbe  s^e  is  nevertheless 
valid  if  for  full  value  and  witboat  actual 
fraud,  and  no  one  else  would  give  as  much, 
and  the  sale  was  not  of  his  seeking:  Htcka 
V.  Stone,  9  Dec.  Rep.  132,  11  Bull.  67. 

Where  after  an  executor  has  procured  an 
order  of  sale,  and  there  ia  no  sale  for  want 
of  bidders  and  he  resigns  and  buys  tbe  prop- 
erty himself,  the  sate  will  not  be  set  aside,  if 
he  did  nothing  to  prevent  competition,  and 
a  fair  price  was  given:  Woodward  v.  Curtis, 
19  O.  C.  C.  15,  10  O.  C.  D.  400  [affirmed, 
without  opinion.  Woodward  v.  Curtis,  63  O. 
S.  675]. 

Consent  of  the  residuary  legatee,  who  is 
most  interested  and  is  one  of  the  executors, 
to  a  repurchase  by  his  coexecutor  from  the 
buyer  of  stock,  the  sale  being  at  a  proper 
price,  and  designed  to  transfer  the  stock  to 
such  executor,  renders  the  second  sale  valid: 
Eicks  V.  Stone,  9  Dec.  Rep.  132,  11  Bull. 
67. 

On  judicial  sale  of  land  mortgaged  to  de- 
cedent, if  the  executors  buy  it  in,  and  resell 
at  a  profit,  which  they  did  not  account  for, 
the  legatees  lose  their  remedy  against  them 
by  suing  the  purchaser,  and  compromising 
with  him;  for  the  claims  are  repugnant: 
i-en»ocfc  V.  UUler,  1  Dec.  Rep.  456,  10  W. 
L.  J.  86. 

After  setting  aside  a  sale  by  an  administra- 
tor, because  the  buyer  had  conveyed  to  the 
administrator,  the  latter  must  account  for 


all  rents  and  profits  obtained  bim.  de- 
ducting improvements  made  before  action 
begun,  but  not  those  afterwards;  Caldtoell  v. 
Caidicell,  45  O.  S.  512,  TV  Longsdorf s  Notes, 
294.   See  also  Accouxtino. 

An  administrator's  petition  in  the  pro- 
bate court  to  sell  to  pay  debts  gives  that 
court  exclusive  jurisdiction  to  determine  all 
questions  in  the  case  and  an  independent 
suit  will  not  He  in  the  common  pleas  to  set 
aside  the  sale  unless  there  was  fraud  up- 
on the  court  itself  as  where  an  administrator 
collusively  allowed  a  claim  by  his  wife  and 
allowed  her  to  buy  the  property  without 
paying  anything,  all  of  which  was  known  to 
the  probate  court:  Baker  v.  Lantkin,  11  0. 
C.  C.  103,  5  O.  C.  D.  54.    See  also  Courts. 

See  also  Exbcutobs,  Aduinistbatobs  and 
Adhikistbation  Ebtatbb. 

(d)  Ovardiim. 

If  a  guardian  cmvert  his  wards'  land 
scrip  into  lands  for  himsdf  and  others,  but 
accounting  to  the  wards  for  the  scrip,  with 
interest  from  the  time  of  investment^  in  < 
good  faith,  be  is  not  chargeable  as  a  trustee 
of  tbe  profits,  for  he  should  not  invest  the 
ward's  property  in  wild  lands  producing  no 
income:  Davia  v.  Lowrey,  15  O.  656,  I 
Longsdorf's  Notes,  737. 

A  guardian's  acts  in  good  faith  in  par- 
tition proceedings  (requesting  an  appraiser 
to  purchase)  bind  the  ward:  Bohart  T.  At- 
kinson,  14  O.  228,  I  Longsdorf's  Notes.  664. 
See  also  Guardian  and  Ward. 

(e)    Guardian  Ad  Litem. 

A  guardian  ad  litem  and  trustee  for  in- 
fant heirs  can  not  acquire  their  property  for 
himself  pending  litigation  as  to  it:  tfosste 
V.  Matthewa,  12  0.  361,  I  Longsdorfs  Notes, 

612. 

A  guardian  ad  litem  may  buy  at  the  sale 
since  he  has  no  authority  over  the  ward's 
person  or  property,  and  an  alleged  verbal 
agreement  that  he  should  buy  as  trustee,  for 
the  ward  must  be  proved  with  certainty: 
Mar»h  v.  Marsh,  5  Dec.  Rep.  290,  4  Am.  L. 
257. 

(f)  Trmtees. 

If  an  administrator,  trustee,  or  officer  have 
a  personal  interest  in  a  purchase  at  his  own 
sale,  the  sale  will  be  set  aside:  Welsh  v. 
Perkins,  8  O.  52,  I  Longsdorfs  Notes,  413. 

A  trustee  can  not  so  manage  as  to  make 
a  profit  for  himself,  either  directly  or  through 
an  attorney,  or  alone  or  jointly  wiUi  others: 
Cox  v.  John,  32  0.  S.  532.  Ill  Longsdorfs 
Notes,  649. 

If  the  trustee  buys  at  partition  sale  he 
does  not  defeat  tbe  cestui'*  estate,  and  limi- 
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tive  truBtee  of  an^  property  eo  acquired: 
Long  V.  Mulford,  17  O.  S.  484,  II  Longsdorf'B 
Notes,  84S;  Berkmeyer  v.  Kellerman,  32  O. 
S.  239,  III  LoDgsdorfB  Notes.  631.   See  alio 

Tbusts. 

If  a  trustee  of  a  testamentary  trust  in- 
vests the  trust  fund  according  to  the  direc- 
tion of  the  will  of  the  testator;  and  without 
hia  fault  Uie  trust  fund  ia  imperiled  by 
reason  of  want  of  bidders  at  a  foreclosure 
sale  of  the  property  mortgaged  to  secure  the 
fund,  and  for  the  purpose  of  protecting  the 
fund,  he  purchases  the  property  at  sherifTs 
sale,  taking  the  title  to  the  same  in  his  own 
name  as  trustee,  and  the  ceatui  que  truat 
then  being  under  no  legal  disability  to  act 
for  himself,  without  protest  on  his  part, 
enters  into  the  possession  of  the  land  and 
uses  and  occupies  the  sam^  or  accept  frtnn 
the  trustee  the  rents  or  revenues  thereof  in 
lieu  of  the  interest  earnings  on  the  trust 
fund  had  the  sune  been  continued  at  interest, 
such  fxatui  que  trmt  is  estopped  by  his  con- 
duct from  questioning  the  right  or  the  au- 
thority of  the  trustee  to  make  such  pur- 
chase, and  from  demanding  from  him  an  ac- 
counting of  an  amount  equal  to  the  interest 
such  fund  would  have  earned  during  the  time 
he  so  occupies  the  land  or  accepts  the  rents 
and  revenues  therefrom :  Willis  v.  Solcomb, 
83  O.  S.  254. 


tations  can  no  more  run  in  his  favor  after 
than  before:  WiOwme  T.  Tan  Tuj/l,  2  0.  8. 
336,  I  Longsdorfs  Notes,  1057. 

A  bona  fide  buyer  from  a  trustee  who 
purchased  trust  property  at  a  partition  sale 
will  only  have  to  account  to  the  cestui  for 
unpaid  purchase  money:  Williams  v.  Van 
Tuyl,  2  O.  8.  336,  I  Longsdorfs  Notes,  1057. 

A  trustee's  indirect  purchase  at  his  own 
sate,  that  is,  through  another,  is  only  void- 
able, and  can  not  be  set  aside  as  against  a 
subsequent  bona  fide  buyer:  Httrrimm  v. 
Heckler,  6  O.  C.  C.  443,  3  O.  C.  D.  530. 

Tlie  record  of  a  sale  by  the  trustee  to  the 
ntnninal  buyer  Mid  his  immediate  reconvey- 
ance to  the  trustee,  is  not  constructive  .notice 
to  a  Bubeeqnent  buyer  through  intermediate 
buyers:  fforrwon  v.  Heckler,  6  O.  C.  C.  433, 
3  0.  C.  D.  530. 

If  a  trustee  is  authorized  by  statute  to 
acquire  an  interst  in  the  trust  property  his 
title  depends  on  the  bona  fides :  Rammelsherg 
V.  Mitchell,  29  0.  8.  22,  III  Longsdorfs 
Notes,  436. 

A  slUe  under  a  power  in  the  will  of  the 
testator's  interest  in  a  firm  to  a  stranger, 
though  Qoe  of  the  trustees  is  the  surviving 
partner,  is  not  made  void  by  the  latter's  re- 
purchase from  the  vendee  if  there  was  no 
original  intention  to  do  so:  Rammelsherg  t. 
MitcKea,  29  O.  S.  22,  III  Longsdorfs  Notes, 
436. 

That  the  plaintiff  in  partition  owning  a 
moiety  absolutely  is  also  tniatee  of  the  de- 
fendants' shares  will  not  render  his  purchase 
at  the  sale  invalid  if  in  good  faith,  for  he 
does  not  control  the  sale,  but  the  sheriff, 
under  the  court's  approval :  English  v.  Mony- 
peny,  6  O.  C.  C.  854,  3  O.  C.  D.  582  [re- 
versing English  v.  Monjfpeny,  11  Dec.  R^. 
394,  26  Bull.  250]. 

A  trustee  having  also  an  individual  in- 
terest may  buy  at  a  sale  instituted  by  a  third 
person.  Thus,  a  defendant  parcener  in  a  par- 
tition case,  who  is  also  guardian  of  other 
parceners  may  be  puiichaser:  Olemser  v. 
aiemaer,  6  O.  N.  P.  170.  5  O.  D.  <N.P.)  267. 

A  holder  of  but  one  of  the  notes  secured 
1^  a  chattel  mortgage  and  in  potssMsion  of 
the  chattels,  has  no  right  to  sell  without 
foreclosure,  and  if  he  does  so,  and  buys  in 
himself,  he  must  account  for  the  value  to 
the  holders  of  the  other  notra,  for  his  pos- 
session is  in  trust  for  all:  Beard  T.  Wester- 
man,  32  O.  S.  29.  Ill  Long^orfs  Notes,  618. 
See  also  Chattel  MoBTGAass. 

A  person  who,  from  the  relation  in  which 
be  stands  to  another  is  capable  of  exercis- 
ing an  undue  influence  over  him,  can  not 
be  permitted  to  derive  profit  from  any  trans- 
action with  hinij  and  will  be  held  a  construe- 


Where  mortgaged  realty  baa  been  bought 
in  to  protect  the  trust  and  it  afterward  ap- 
pears that  the  trust  fund  is  not  in  peril  of 
diminuUcm  by  reason  of  the  land  selling  for 
a  lesser  sum  than  the  amount  thereof,  it 
is  the  right  of  the  cestui  que  trust  to  require 
the  trustee  to  sell  the  land  and  reinvest  the 
procedg  thereof  according  to  the  terms  and 
provisions  of  the  will  creating  such  trust, 
and  upon  failure  of  the  trustee  to  do  this 
after  demand  made  therefor  a  court  of  cmn- 
petent  jurisdiction  may  compel  him  to  do 
80:  Willis  V.  Hohomb,  83  0.  S.  264. 

Out  of  the  proceeds  of  the  sale  of  such  land 
the  original  trust  fund  must  be  first  se- 
questered and  no  part  thereof  can  be  used 
for  the  purpose  of  paying  any  amount  or 
installment  of  interest  due  the  cestui  que 
trust,  but  if  there  is  any  such  interest  due 
the  cestui  i/ue  trust  that  he  has  not  estopped 
himself  from  demanding,  then  such  amount 
must  be  paid  him  out  of  the  surplus  of  the 
proceeds  of  the  sale  after  first  deducting  an 
amount  equal  to  the  original  trust  fund,  and 
any  surplus  then  remaining  of  the  proceeds 
after  such  payment  must  be  added  to  the 
original  trust  fund,  the  sum  of  which  will 
constitute  a  new  trust  fund  to  be  invested 
and  distributed  according  to  the  terms  of 
the  trust:  Willis  v.  Holcomb,  83  0.  S.  254. 
See  also  TstTBra. 
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(g)  Promoter*. 

A  promoter  is  one  who  pwrtieipatea  in 
bTinging  about  the  organiutiui  of  an  inoor- 
porat«d  company  and  in  getting  it  into  con- 
dition to  traneact  its  business,  and  as  mieh 
ooeapiei  a  fiduciary  relaticm  thereto.  He  is 
bound  to  fnlly  diselose  hia  relations  to  the 
proper^  which  is  the  subject  of  the  enter- 
prise; and  persons  induced  to  become  stock- 
holders therein  have  the  right  to  rely  on  the 
good  faith  and  fair  dealing  of  its  promoters, 
and  to  assume  that  the  latter  have  not  se- 
cretly perverted  the  organisation  to  the  ac- 
complishment of  selfieh  purposes,  personal 
gain,  and  the  destruction  of  that  equality  of 
right  which  all  stockholders  are  entitled  to 
enjoy  in  the  absence  of  some  known  modifi- 
cation: Bank  v.  MUler,  I  O.  0.  C.  (N.S.) 
660.  14  O.  C.  D.  198;  Bank  t.  Post  Co.,  3 
0.  a  0.  (N.S.)  372,  13  O.  C.  D.  274. 

A  promoter  of  a  corporation  is  chargeable 
with  the  duties  of  the  trust  relation  for  the 
benefit  of  stockholders  from  the  time  he  be- 
gins to  organize  the  company;  and  he  is 
bound  to  act  openly  and  fairly  and  in  such 
a  way  that  tiiose  having  independent  charge 
of  the  company,  as  well  as  those  who  are 
induced  to  become  subscribers  to  its  stock, 
may  be  fully  advised  of  the  relation  he  bears 
to  the  property  which  he  proposes  to  sell  and 
the  true  value  tiiereoi  in  like  manner  as  one 
who  assumes  to  act  as  the  agent  of  another 
in  the  purchase  of  property.  Any  suppres- 
sion* concealment  or  mlsrepreseutation  of 
material  facta  connected  therewith  made  by 
the  promoter  tiiereof  is  a  fraud  upon  the  cor- 
poraUon:  Bank  t.  UiUer,  1  0.  0.  C.  (N.8.) 
569,  14  0.  0.  D.  198. 

lihose  who  participate  in  the  organization 
of  an  incorporated  company  and  enter  the 
board  of  directors  occupy  a  fiduciary  rela- 
tion thereto,  and  where  such  promoters  and 
directors  urge  the  sale  of  property  to  the 
corporation  at  three  times  its  real  value,  and 
vote  for  its  purchase,  with  full  knowledge 
as  to  ita  actual  value,  there  is  such  a  lack 
of  good  faith  toward  the  corporation,  its 
stockholders  and  creditors  as  to  constitute 
fraud  per  se,  and  the  fact  that  other  direc- 
tors assisted  in  the  deal  and  voted  with 
them  affords  no  defense  in  an  action  against 
them  for  the  amount  the  company  has  lost 
by  such  conduct:  Bank  r.  Miller,  1  O.  C.  G. 
(N.S.)  569,  14  0.  C.  D.  198. 

Where  a  promoter,  having  made  a  secret 
arrangement  with  the  owner  of  a  patent 
right  for  the  sale  of  the  same  for  $3,000, 
conceals  such  fact,  and  induces  other  persons 
to  join  with  him  in  forming  a  corporation 
for  its  purchase  for  $15,000,  claiming  that 
to  be  the  lowest  figure  for  which  the  patent 
right  can  be  purchased,  and  investing  them. 


by  his  conduct,  with  the  belief  that  he 
is  interested  in  the  enterprise  with  no 
other  expectation  of  profit  to  himself  than 
such  as  shall  accrue  to  all  stockholders 
therein,  while  in  fact  he  is  making  a  large 
profit  by  the  sale,  he  is  liable  as  a  trustee 
for  the  profits  thus  fraudulently  obtained: 
Bank  T.  Post  Co^  3  O.  C.  C.  (N.S.)  372,  13 
O.  C.  D.  274.  See  also  CmroBATniNS. 


(h)  Director*. 

If  a  corporation,  during  a  period  of  great 
financial  stringency,  borrows  money  to  save 
it  from  immediate  ruin  and  pledges  certain 
book  accounts  for  such  loan,  such  transac- 
tion, if  bona  fide,  is  valid;  and  such  cred- 
itors should  be  given  priority  as  to  the  ac- 
counts thus  pledged  to  them  after  the  cor- 
poration is  in  the  hands  of  a  receiver:  Bach 
V.  Manufacturing  Co.,  11  0.  C.  C.  (N.S.). 
533,  21  O.  C.  D.  258. 

Where  the  board  of  directors  of  a  mill 
property  enter  into  a  contract  with  a  selling 
^[ency  for  the  disposal  of  the  product  of  the 
mill,  and  some  of  the  directors  are  inter- 
ested in  this  ageney,  and  thus  make  a  profit 
which  might  and  should  have  gone  to  the 
company,  and  the  efforts  of 'such  directors 
are  in  the  interest  of  the  agoujr  as  agi^st 
the  interest  of  the  corporation,  such  conduct 
constitutes  a  sufficient  ground  for  the  wn- 
cellation  of  the  contract  by  the  company: 
Paper  Co.  t.  Browne,  I  O.  0.  C.  (l<r.S.)  846. 

16  O.  G.  D.  347. 

Where  the  secretary  of  an  insurance  com- 
pany, by  voting  proxies  given  him  by  the 
polii^holders,  elects  a  new  board  of  dlreo- 
tors,  who,  in  turn,  enter  into  a  contract  of 
employment  with  him  for  a  term  of  ten 
years,  it  can  not  be  said,  because  of  the  in- 
cidental benefits  to  the  secretary,  that  the 
election  of  the  new  directors  was  a  fraudu- 
lent collusion  of  which  the  re-employment  of 
the  secretary  was  a  part,  where  it  appears 
from  the  circumstances  of  the  case  that  he 
was  acting  in  good  faith  and  for  the  best 
interests  of  the  company:    BurcH  T.  Coon, 

17  0.  D.  (N.P.)  717.    See  also  Insurance. 
The  duty  of  directors  who  believe  preferred 

stock  to  be  ill^al  and  fraudulently  issued, 
is  to  resist  its  allowance,  hence,  they  can 
not  lawfully  traffic  in  it,  thus  acquiring  an 
interest  to  uphold  it.  If  the  selling  price  of 
the  stock  is  reduced  below  its  real  value 
by  the  fraud  of  former  officers,  the  directors 
as  trustees  should  not  enter  a  combination 
to  buy  the  stock  for  their  own  benefit,  and 
thus  become  interested  to  depress  it,  but 
should  advance  its  valu^  restore  confidence 
and  advise  selling  holders  of  its  real  value: 
Railway  Co.  v.  Duofctoorth,  2  0.  C.  G.  518 
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[affirmed,  without  opinion,  Duckworth  t. 
JZoilway  Co^  21  Bull.  S6]. 

A  pniehase  of  property  1^  direetors,  nioh 
u  tlw  stock  of  a  mining  company  in  which 
they  are  interested,  with  corporate  funds 
raised  for  other  purposes,  is  a  void  contract, 
and  they  are  personally  liable,  though  they 
are  tiie  only  stockholders  and  ratify,  for  the 
fund  is  a  quasi  trust  for  creditors:  RaUway 
Co.  T.  Burke,  10  Dec  Rep.  136,  19  Bull.  27. 
See  also  Cobporations. 

(i)  8tockholder$. 

A  truisaetion  by  which  a  stockholder 
lends  money  to  a  corporation  and  takes  as 
■eearify  therefor  the  pledge  of  certain  book 
accounts  is  not  of  itself  fraudulent  or  in- 
valid: Bach  V.  Manufacturing  Co.,  11  0.  C. 
C.  (N.S.)  533,  21  0.  C.  D.  258. 

A  contract  with  a  subscriber  to  the  capital 
stock  of  a  corporation  which  attempts  to 
secure  advantages  and  privileges  not  common 
to  all  other  stoclcholders  or  subscribers  and 
without  their  knowledge  and  consent,  is  con- 
trary to  public  policy  and  can  have  no  effect 
to  limit  in  any  way  his  contract  of  subscrip- 
tion, and  in  so  far  as  it  attempts  to  do  so 
will  be  treated  as  a  fraud  upon  such  other 
stockholders  not  consenting  thereto:  Stunt 
V.  Tube  Co.,  22  O.  C.  C.  120,  12  0.  C.  D.  170. 
See  also  0<nFOBATnins. 

(j)  Appraitert. 

An  appraiser's  purchase  at  administra- 
tor's sale  will  be  set  aside  at  the  instance  of 
the  heirs  without  proof  of  unfairness,  though 
the  statute  only  excludes  appraisers  at  exe- 
cution sates:  Armstrong  v.  Huston,  8  0. 
S52,  I  Longsdorfs  Notes,  466. 

Any  person  to  whose  integrity  or  judg- 
ment is  committed  any  step  needful  to  a  sale, 
can  not  acquire  title  at  it:  Armstrong  t. 
Huston,  8  O.  652,  I  Longsdorfs  Notes,  456. 

Bat  this  doctrine  will  not  be  extended  to 
prohibit  an  appraiser  in  partition  proceedii^ 
to  buy  unless  there  is  actual  fraud.  A  sale 
not  following  appraisal  as  a  matter  of  eonrse 
in  partition:  BoAort  v.  Atkinaon,  14  0.  228, 
I  Longsdorfs  Notes,  664. 

An  appraiser's  purchase  of  real  estate  at 
judicial  sale  is  not  void,  but  voidable  only 
when  directly  attacked  and  by  a  party  in 
interest  and  not  collaterally.  The  words 
fraudulent  and  void  in  G.  0.,  S  11606,  mean 
voidable:  Merrill  v.  Auchauer,  14  O.  S.  80, 
n  Longsdorfs  Notes,  637. 

The  fact  that  one  of  the  appraisers  of  the 
real  estate  did  on  the  day  of  the  sale  obtain 
an  option  from  the  purchaser  for  a  one-half 
interest  in  the  premises,  does  not  affect  the 
Rignlarily  and  validity  of  the  sale,  in  the 


absence  of  any  showing  that  said  appraiser 
did  in  any  wise  prevent  any  one  from  being 
presoit  or  bidding  at  said  sale:  Aokerman 
T.  Cornell,  14  O.  C.  (X  (N.S.)  625,  23  0.  a 
D.  102. 

Where  land  has  been  bid  in  at  a  sheriff's 
sale  by  one  who,  unlcnown  to  the  jndgmoit 
debtor,  owner  of  the  land,  has  served  as 
appraiser,  and  it  is  shown  besides,  tiiat  sneh 
bidder  undertook  to  prevent  others  from  hid' 
ding  at  the  sale,  and  that  the  land  brought 
less  than  its  probable  value,  such  sale  will, 
on  the  petition  of  the  judgment  debtor,  be 
set  aside  and  a  new  sale  ordered,  even 
though  the  purchase  money  has  been  paid 
into  court  and  distributed,  a  deed  delivered 
by  the  sheriff,  and  no  guaranty  is  afforded 
that  the  land  will  bring  more  at  a  resale: 
Hurst  V.  Fiaher,  64  O.  8.  S30.  IV  Longs- 
dorfs Notes,  877. 

(k)    Parties  to  Antenuptial  Contract. 

Where  a  man  worth  as  much  as  $131,000 
executed  an  abtenuptial  contract  with  a  girl 
without  means  or  business  experience,  or 
knowledge  of  the  value  of  his  property,  by 
the  terms  of  which  she  is  to  receive  an  an- 
nuity of  9500  and  $10,000  at  bis  death,  the 
disproportion  between  the  amount  stipulated 
in  the  contract  and  the  amount  which  she 
would  receive  under  the  law  as  his  widow 
is  BO  great  as  to  stamp  the  contract  as  a 
fraud  upon  her,  and  does  not  bar  her  right 
to  dower  in  his  real  estate  as  his  widow: 
Mettter  v.  Warner,  II  O.  N.  P.  (N.8.)  863, 
21  O.  D.  (N.P.)  184. 

{1)    Husband  and  Wife. 

A  husband  conv^ed  to  his  wife  the  home- 
stead property  which  thereafter  was  always 
treated  and  spoken  of  by  him  as  her  property, 
hut  four  years  later,  and  a  week  before  be 
separated  from  his  wife,  he  filed  for  record 
a  quitclaim  deed  by  his  wife  to  himself  for 
the  same  property,  claiming  that  the  quit- 
claim deed  was  executed  by  her  simulta- 
neously with  his  deed  to  her  for  the  prop- 
erty, but  she  denied  the  execution  of  such 
quitdaim  deed  and  knew  nothii^  of  it.  It 
was  held  that  she,  never  having  knowingly 
signed  and  executed  such  deed,  it  would  be 
set  aside  and  canceled:  Chittenden  v.  Chit- 
tenden, 22  O.  0.  C.  4S8,  12  O.  0.  D.  626. 
See  also  Hubbard  and  Win. 

A  conveyance  by  a  man,  who  has  entered 
into  a  contract  of  marriage  which  subse- 
quently takes  place,  of  a  portion  of  his  land 
to  his  sons  by  a  former  marriage,  without 
consideration  other  than  love  and  affection, 
and  without  the  knowledge  or  consent  of  his 
contemplated  wife,  is  a  fraud  on  her  marital 
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rights,  and  ahe,  at  hia  death,  is  entitled  to 
dower  therein:  Word  T.  Ward,  63  O.  S.  12S, 
IV  LoDgsdorfB  Notea,  850.    See  alao  Hus- 

BAKD  AND  WiFE, 

Where  a  husband,  voluntarily  and  without 
consideration,  disposes  of  his  interest  in  real 
estate,  though  it  be  only  an  equity  therein, 
during  coverture,  without  the  knowledge  or 
consent  of  his  wife,  it  is  a  fraud  on  her 
marital  rights,  and  she,  at  his  death,  is  en- 
titled to  dower  in  such  property:  Fast  v. 
Vmbaugh,  22  0.  C.  C.  409,  12  O.  C.  D.  434. 

A  bona  fide  purchaser  of  such  property  at 
judicial  sale,  without  any  knowledge  or  no- 
tice of  an  equitable  claim  of  dower  by  the 
widow,  would  hold  it  free  from  such  claim 
of  dower:  Fast  v.  Umbaugh,  22  0.  C.  0. 
409,  12  0.  C.  D.  434.   See  also  Doweh. 

Where  a  husband,  contemplating  to  aban- 
don his  wife,  executes  a  mortgage  covering 
all  his  property,  to  secure  a  pretended  in- 
debtedness, but  in  fact  without  consitleration 
and  for  the  purpose  of  defeating  any  judg- 
ment for  alimony  she  might  recover  in  a  euit 
for  divorce  and  alimony  which  she  might 
subsequently  institute  on  the  ground  of  hia 
abandonment  of  her,  such  mortgage  is  a  fraud 
on  her  rights,  and  the  rights  of  no  innocent 
parties  intervening,  it  will  be  set  aside  a« 
against  her  claim  for  alimony,  although  the 
husband  by  false  representations  had  induced 
his  wife  to  join  him  in  the  execution  of  such 
mor^iage:  CMttmden  v.  OMttmden,  22  0. 
C.  C.  498,  12  O.  C.  D.  626. 

Where  in  such  case  tiie  mortgage  was 
executed  by  the  husband  to  bis  brother-in- 
law,  the  consideration  being  a  pretended  in- 
debtedness to  his  father  to  whom  the  mort- 
gage was  then  assigned,  who,  however,  did 
rot  know  of,  nor  request  the  execution  of 
such  mortgage,  it  was  held  that  the  son 
-was  acting  in  the  transaction  as  ttie  agent 
of  his  father,  and  whether  the  father's  claim 
was  vali,d  or  not,  he  was  bound  by  the  fraud 
thus  committed  by  his  son  on  the  rights  of 
his  wife,  whether  he  had  knowledge  of  his 
son's  intentions  or  not,  and  the  mortga^ 
in  the  father's  hands  ftill  be  set  aside  as 
against  the  rights  of  nis  son's  wife  for  ali- 
mony: Chittenden  v.  Chittenden,  22  O.  C.  C. 
498,  12  O.  C.  D.  S26. 

Under  the  circumstances  of  this  case, 
mortgages  executed  by  the  Iiusband  on  part 
of  his  property,  to  his  father,  before  liia 
marriage,  and  four  years  before  the  separa- 
tion from  his  wife  took  place,  will  not  be 
set  aside  as  far  as  the  wife's  right  to  alimony 
is  concerned,  although  these  mortgages  were 
executed  voluntarily  without  request  there- 
for from  his  father  and  altiiough  it  seems 
probable  that  in  executing  them  he  was  look- 


ing forward  to  a  time  what  he  mi^t  be 
expected  to  respond  in  alimony  to  hia  in- 
toidad  wife:  Chittenden  t.  Chittenden,  22 
O.  G.  0.  498.  12  O.  0.  D.  526. 


(m)  Pledge. 

The  rule  that  a  pledgee  of  securities  can 
not  become  the  purchaser  thereof  either  at 
a  public  or  private  sale,  except  where  ou- 
thority  so  to  do  has  been  expressly  con- 
ferred, is  a  bar  to  the  purchase  of  such  se-~ 
curities  by  a  bank  which  received  for  collec- 
tion the  note  to  which  the  securities  were 
attached,  where  the  note  authorizes  the 
"holders"  thereof,  in  the  event  of  default  of 
payment  at  maturity,  to  sell  the  securities 
in  whole  or  in  part  with  the  right  reserved 
to  the  holder  to  become  the  purchaser  and 
aI}Bolute  owner  thereof,  free  of  all  trusts  and 
claims:  Moore  V.  Bank,  12  O.  C.  C.  (N.S.) 
529.  21  0.  C.  D.  614. 

Where  a  pledgee  of  mortgage  notes  as  col- 
lateral sells  them  at  public  Auctimi  to  him- 
self, he  does  not  alter  his  relation  to  the 
pledgor  or  to  the  collat«-al  by  this  unlawful 
act,  and,  hence,  is  not  liable  for  conversion, 
being  able  and  willing  to  return  them  on' 
tender  of  t^e  amount  due  on  the  original 
debt:  Leighton  t.  Burkham,  7  0.  C.  C.  487, 
4  O.  C.  D.  692.   See  also  Pi^edqe  and  Col- 

LATBBAL  SESCUBITT. 

A  pledgee,  by  selling  to  himself  a  pledged 
accommodation  note  and  mortgage  under  a 
special  power  to  do  so,  con  not  recover  on 
foreclosure  more  than  the  principal  debt 
A'b  children  made  to  him  their  note  and 
mortgage  for  $2o,000  solely  to  enable  him 
to  pledge  them.  A  pledged  them  to  B  to 
secure  his  debt  of  $15,000,  giving  B  a  power 
to  sell  and  buy  them.  The  children  assigned 
the  extra  $10,000  to  C.  B  agreed  to  deliver 
them  to  C  on  being  paid  bis  $15,000.  On 
nonpayment  B  sold  them  at  pul>lic  sale  un- 
der the  power  and  bought  them  at  $15,000, 
tlie  children  not  knowing  of  the  power  or 
the  sale,  and  C,  not  knowing  of  the  sale. 
B  thereupon  foreclosed,  claiming  $25,000  and 
interests  It  was  held  that  he  wa^  only  en- 
titled to  $15,000  and  interest:  Hand]/  T. 
Sibley,  46  O.  S.  9,  IV  Longsdorf's  Notes, 
308. 

The  pledgee  of  an  accommodation  note  can 
only  recover  from  the  accmnmodation  maker 
the  amount  intended  to  be  secured.  If  this 
note  is  secured  by  mortgage,  and  the  pledgee 
on  foreclosure  sale  buys  the  property  for 
the  mortgagor,  after  being  paid  the  debt  due 
him  he  will  be  held  trustee  of  the  surplus: 
Htmdy  v.  F!ib!etj,  46  O.  S.  9,  IV  Longsdurfa 
Xotes,  308. 
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(n)    Other  Relationa. 

A  purchase  a  party  in  poasession  claim- 
ing title  at  a  ule  for  taxes  wbich  be  suffered 
to  become  in  arrears,  c<aiferB  no  additional 
title  upon  him:  DfMglm  T.  Dangerfi«id,  10  O. 
152,  I  Longsdorf  B  Kotea,  4D7. 

One  rerenloner's  parchase  of  a  tax  title 
on  neglect  ol  the  life  tenant  to  pay  taxes 
inurw  to  his  eotenants,  hut  he  is  entitled  to 
ooiitrihntion  of  the  cost  and  expense:  Olark 
T.  Lindaay,  47  0.  S.  437,  IV  Longsdorfs 
Notes.  887. 

Land  belongs  to  the  heir  until  aetually  sub- 
jected to  pay  the  ancestor's  debts  and  the 
heir  ia  bound  to  pay  taxes  accordingly  if  the 
heir  or  his  guu^an  suffers  taxes  to  become 
delinquent  and  buys  in  the  land  at  tax  sate 
or  baa  the  sale  made  to  another,  the  purchase 
aoemea  to  ttie  creditors  and  he  can  not  take 
advantage  of  his  own  wrong.  The  trans- 
action will  be  deemed  the  heir's  method  of 
paying  taxes:  Piatt  v.  8t.  Clair,  W.  261,  I 
Loc^IBdorfB  Notes,  22,  6  O.  227,  I  Longsdorfs 
Notes,  333. 

Where  a  life  tenant  of  an  undivided  share 
pending  partition  proceedings  buys  in  the 
property  at  a  street  aesesBment  sale,  the 
court  can  not  adjudge  his  purchase  to  be  in 
trust  for  the  other  parceners  as  liable  to 
pay  under  O.  C,  S  3894,  until  the  other 
parceners  file  picadibgs  to  disaffirm  his  pur- 
chase, for  they  may  choose  to  affirm  and  seek 
a  share  in  the  purchase  money:  Cook  r.  01- 
pin,  7  Dec.  Rep.  291,  2  Bull.  82.  See  also 
Taxation. 

2.   Effect  of  Belatioiuhip. 

(a)  Opinion*, 

If  a  person  who  is  the  relative  and  confi- 
dential adviser  of  another,  and  knowing  he  is 
trusted  by  reason  of  such  confidential  re- 
lations, induces  the  other  to  contract  to  do 
work  for  him  at  a  lower  price  by  false  repre- 
sentations of  a  material  fact,  the  former  is 
responsible  for  any  ioss  thereby  occasioned 
— though  but  for  the  relations  these  would 
have  been  dealer's  talk:  Smith  v.  Patterson, 
33  O.  S.  70,  ni  Longsdorfs  Notes,  658. 

(b)    Statement  of  Late. 

It  i|B  not  universally  true  that  a  misrepre- 
sentation of  the  law  is  not  binding  on  the 
party  who  makes  it.  The  exception  eonsista 
in  cases  of  transactions  between  parties  to 
fiduciary  and  confidential  rdations  and  the 
like:  Bank  v.  Trust  Co.,  2  O.  N.  F.  (N.S.) 
626,  14  O.  D.  (N.P.)  677. 

<c)    Duty  to  Make  Discloeure. 

If  an  agent,  to  subdivide  and  ascertain 
values,  bold  back  his  information  to  enable 


another  to  buy  cheaper,  this  suppression  is 
fraudulent.  But  if  the  vendor  ratify  after 
knowledge,  the  objection  is  waived:  Trimble 
V.  Elliott,  W.  310,  I  Longsdorfs  Notes,  24. 

(d)  Ejectment. 

Where  conveyances  were  made  to  defraud 
creditors,  some  to  defendant  and  some  to 
defendant's  minor  children,  and  a  creditor 
of  the  grantor  levied  on  the  lands  and  filed 
a  bill  to  remove  the  cloud  and  obtain  a 
sale,  the  fact  that  defendant  procured  the 
sale  to  be  of  the  lands  conveyed  to  his  minor 
children,  instead  of  bis  own,  and  bid  in 
their  title,  will  not  prevent  him  when  sued 
in  ejectment  to  set  up  his  title  acquired  by 
the  sale  as  against  one  of  the  children  w1h> 
had  not  been  made  a  party  to  the  suit: 
Sockman  T.  Sockman,  18  0.  3A2»  I  Longs- 
dorfs Notes,  861. 

B.  Waivbr. 

A  beneficiary  of  the  estate  presoit  in 
court  during  a  settlemoit  of  the  administra- 
tor's account,  in  which  be  charges  himsdf 
with  the  price  of  such  land,  is  not  estopped 
thereby  to  danand  that  the  deeds  be  set  aside 
in  order  to  'obtain  a  resale.  Nor  is  be 
estopped  delay  or  acquieseemse  where  the 
sale  was  in  Ai^st,  1878,  and  the  settlement 
of  the  partial  account  waa  in  December  1881 : 
CaldweU  v.  Caldwell,  46  0.  S.  612.  IV  Longs- 
dorfs Notes,  294. 

Though  one  executor  can  not  buy  at  a 
sale  by  the  eoezecutors,  yet  if  the  heirs  affirm- 
atively acquiesce,  they  can  not  afterwards 
object.  But  acquiescence  by  the  signatures 
of  femes  covert  is  not  binding,  and  to  that 
extent  the  sale  can  not  be  confirmed,  but  will 
be  as  to  the  others;  Dunlap  v.  MitcJteU,  10 
O.  117,  I  Longsdorfs  Notes,  493, 

The  maker  of  a  note,  which  was  not  paid 
at  maturity,  can  not  be  held  to  have  been 
given  notice  of  the  sale  of  the  securities 
pledged  for  its  paj'ment  by  the  mere  return 
to  him  of  the  canceled  note,  where  it  appears 
that  he  had  requested  the  bank  to  pay  the 
note  for  him  and  retain  the  securities  for  its 
own  protection,  notwithstanding  the  bank 
declined  so  to  do  at  the  time  the  request  was 
made:  .tfoore  v.  Bank,  12  O.  C.  C.  (N.S.) 
529,  21  O.  C.  D.  614. 

G.  Laohbs. 

Mere  lapse  of  time,  short  of  four  years 
from  the  discovery  by  the  principal  tha^  the 
agent  bought  the  stock  for  himself,  will  not 
bar  an  action  in  equity  for  the  restoration 
of  the  stock,  notwithstanding  meanwhile  it 
has  greatly  increased  In  value:  TelUng  v. 


Digitized  by  Google 


8069 


FBAUD  AND  DECEIT  IV. 


8070 


Bidlivam,  14  0.  C.  C.  (N.S.)  1,  22  O.  C.  D. 
812. 

Neitlier  laches  nor  the  bar  of  the  statute 
of  limitatioQB  runs  against  ignorant  staves 
enierging  into  a  condition  of  freedom,  with 
no  knowledge  of  property  rights  or  such  an 
instrument  as  a  will,  and  whose  rights  have 
been  fraudulmtly  concealed  from  them  hy  an 
executor:  Motm  T.  Dewell,  13  O.  C.  C.  (N. 
8.)  81,  22  O.  C.  D.  31. 

D.  JDRIBDICrnON. 

The  cooun<Hi  pleas  is  the  proper  tribunal  in 
which  to  ask  an  order  setting  aside  the  deeds 
by  which  an  administrator  acquired  lands 
sold  by  him,  in  order  to  obtain  a  resale: 
Caldwell  v.  CaldioeU,  45  0.  S.  512,  IV  Longs- 
dorf'B  Notes,  294. 

Equity  can  not  interfere  upon  the  ground 
of  fraud  alone,  but  only  where  the  party 
shows  good  reason  why  defense  was  not  made 
at  law:  Lacy  v.  Oarrard,  2  O.  7,  I  Xxmgs- 
dorf  s  Notes,  103. 

E.  Plsadikg. 

In  a  petition  to  set  aside  a  tnietee's  settle- 
ment aa  constructively  fraudulent,  the  facts 
constituting  the  fraud  must  be  stated  with 
distinctness  and  precision:  Rote  T.  Stratton, 
2  O.  N.  P.  27,  3  O.  D.  (N.P.)  156. 

A  charge  of  deceit  and  fraud  against  the 
trustee  of  an  express  trust  by  the  benefi- 
ciary is  good  Eigainst  a  demurrer,  though 
difficult  to  prove,  and  the  representations 
were  not  as  to  a  substantial  fact  nor  al- 
lied to  be  known  by  defendant  to  be  untrue 
and  not  explicit:  Dukme  v.  Mehner.  10  O.  C. 
C.  107,  6  O.  C.  D.  126. 

Where,  in  a  suit  brought  in  the  court  of 
common  pleas  upon  a  guardian's  bond  to 
recover  the  amount  of  a  judgment  of  the 
probate  court  rendered  against  the  guardian 
upon  the  settlement  of  hia  accounts,  the  de- 
fendant surety  interposes  an  answer  and 
cross-petition  averring  that  the  amount  of 
the  judgment  ia  greatly  in  excesa  of  the 
amount  actually  due  from  the  guardian  to 
his  ward,  and  that  the  judgment  was  ob- 
tained by  concealment  and  fraud  by  the 
guardian,  the  mere  fact  that  the  pleading 
fails  to  deny  the  amount  so  adjudged  due  in 
its  entirety,  does  not  deprive  the  court  ol 
power  to  grant  relief  if  the  facts  so  charged 
by  the  pleading  are  found  upon  trial  to  be 
true:  Oants:  v.  Oease,  82  0.  8.  34. 

For  the  general  discussion  of  the  subject 
of  pleading,  see  Pleadinos. 

F.  Evidence. 

Fraud  must  be  proved  by  clear  and  con- 
clusive evidence.    Hence  the  fact,  that  a 


stockholder  is  active  in  Inducing  perscms  to 
take  stock  in  a  corporation  to  purchase  and 
manufacture  a  patented  article,  together  with 
other  acta  fmn  which  a  suspicion  of  his 
participation  in  the  fraud  practiced  would 
seem  to  be  justified,  is  not  sufficient  to  hold 
him  jointly  liable  with  the  pnnnoter,  in  the 
absence  of  evidence  showing  his  knowledge 
of  the  fraudulent  purchase:  Bank  v.  Fmoe 
Pott  Co.,  3  O.  C.  C.  (N.S.)  372,  13  O.  C. 
D.  274. 

For  the  general  discussion  of  the '  subject 
of  evidence,  see  Evidence. 


IV.  CRIME. 

A  member  of  a  firm  or  partnership  can 
not  be  prosecuted  for  the  forgery  of  a  con- 
tract for  advertising  turned  in  to  the  com- 
pany with  intent  to  defraud  it.  One  member 
of  a  partnership  can  not  commit  a  fraud  up- 
on the  other  member  or  members  for  which 
he  would  be  criminally  liable:  State  v.  Pope, 
A  O.  h.  R.  532.    See  also  Fobgrbt. 

An  indictment  is  not  indefinite  and  vague 
which  charges  that  the  defendant  permitted 
"slag  cement"  to  be  used  on  a  public  im- 
provement instead  of  "Portland  cement,"  and 
which  avers  that  the  specifications  call  for 
the  "best  grade  of  Portland  cement"  and 
that  "slag  cement"  is  a  different  material 
from  "Portland  cement":  iSrfate  T.  Henkel,  11 
0.  N.  P.  (N.S.)  97,  22  O.  D.  (N.P,)  735. 
See  also  Inwctmeht. 

Under  G.  C,  §  12918,  which  makes  it  un- 
lawful for  an  officer  whose  duty  it  is  to 
superintend  the  construction  of  a  public  im- 
provement knowingly  to  permit  materials 
to  be  used  therein  different  from  the  plana 
and  specifications,  an  indictment  charging 
that  the  defendant  did  "unlawfully  and 
knowingly  permit  a  certain  material  to  be 
used  in  the  making  of  the  improvement  afore- 
said different  from  the  plans  and  specifica- 
tions, to-wit,  slag  cement,  which  was  differ- 
ent from  the  material,  to-wit,  Portland 
cement,  required  by  the  plans  and  specifi- 
cations" is  sufficient:  and  it  is  not  indefinite 
or  vague:  State  v.  Henkel,  22  O.  D.  (N.P.) 
735;  suh  nomine.  State  v.  Sundmaker,  11  0. 
N.  P.  (N.S.)  97. 

The  conducting  of  a  bucket  shop  with  in- 
tent to  defraud  may  be  punished  under  R. 
S.  U.  S.,  S5480,  if  intentional  efforts  to 
dispoil  through  the  medium  of  the  postoffice 
establishment  are  shown  notwithstanding  the 
carrying  on  of  a  bucket  shop  business  may 
not  be  illegal  under  the  federal  statute: 
Foster  v.  United  States,  9  O.  L.  R.  66.  See 
also  Gahbunq. 


Digitized  by  Google 


807 1 


FRAITDSt  STATUTB  OF. 


8072 


FRAUDS,  STATUTE  OF 

Scope  Note. — Includes  statutory  provisions  making  a  note  or  memorandum,  signed  by 
the  party  to  be  charged,  or  his  duly  authorized  agent,  necessary  to  charge  a  defendant  on 
certain  classes  of  promises  and  contracts  enumerated  by  the  statute;  operation  and  effect 
of  such  provisions  in  general  and  effect  of  failure  to  comply  theretoith;  regtUsites  and  suffi- 
ciency of  the  instrument,  agreement,  memorandum  or  note  required  by  statute  to  be  in 
writing;  statutory  provisions  relating  to  the  method  of  conveying  or  assigning  of  interests 
in  land,  tmements  or  hereditaments;  nature  and  effect  of  part  performance;  pleading  the 
statute;  and  judgment.  Eacludes  necessity  of  writing  to  bar  statute  of  limitations,  and 
part  performamce  of  a  contract  on  one  part  m  a  growid  for  oompeUing  performanoe  on  the 
other. 


Cnn  Sefetenm. 

For  the  admisflibility  of  parol  evidence  to  correct  a  mistake  in  omitting  a  lot  from  a 

deed,  see  Evidence;  Refobkatioh. 

For  the  effect  of  the  statute  of  frauds  upon  contracts  of  novation,  see  Novation. 

For  the  purchase  of  land  with  funds  belonging  to  a  third  person,  see  'Ibubts. 

For  contracts  to  make  a  will,  see  Wiixs,  Legacies  and  Dbvisbb. 

That  an  express  trust  is  provable  by  parol,  see  Teobtb. 

For  the  form  of  a  contract  to  devise,  see  Wnxs,  Leoacies  akd  Devises. 

For  the  validity  of  oral  partition,  see  PABTmoN. 

For  deeds,  see  Deeds. 

For  leases,  see  Landlobd  and  Tbnaitt. 

For  oil  and  gas  leases,  see  On.  and  Gab. 

For  contracts  for  the  sale  of  realty,  see  also  Verdor  aitd  Pubchaseb. 

For  nature  of  crops,  timber,  etc.,  as  a  part  of  the  realty,  see  Eubleuents. 

For  the  effect  of  judgment  liens  upon  a  parol  contract  to  sell  land,  which  was  but 
partly  paid  for,  see  Vendob  and  Fcbchaseb. 

For  the  necessity  of  writing  to  prevent  the  bar  of  the  statute  of  limitations,  see  Limi- 
TATiONB,  Statute  or. 

For  the  part  performance  of  a  contract  on  one  part  as  a  ground  for  compelling  per- 
formance on  the  other,  see  Sfecifio  Fkbtouuhck. 


ANALYTICAL  OVTLDIK. 

I.  Scope  of  Statute  and  Plam  in  Law,  8075. 

n.  Oontraotg  Within  the  Statute,  8076. 

A.  Promise  to  answer  for  the  debt  of  another,  8076. 

1.  Debt,  8076. 

2.  Of  another,  8077. 

3.  Promise,  8079. 

4.  Distinction  between  primary  and  secondary  liability,  8079. 

5.  Indemnity  contracts,  8081. 

B.  Promise  of  executor,  8081, 

C.  Agreement  upon  consideration  of  marriage,  8081. 

D.  Contract  for  sale  of  land,  tenements  or  hereditamentSf  8083. 

1,  Rule  prior  to  statute,  8083. 

2.  Rule  under  statute,  8083. 

a.  Lands,  tenements  and  hereditaments,  8083. 
aa.  Lands,  8083. 

bb.  Articles  annexed  to  or  produced  by  realty,  8084. 

oc.  Articles  severed  from  realty,  8085. 

dd.  Consideration  or  rent  for  realty,  8085. 
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ee.  Use  and  management  of  realty,  8086. 
ff.  Boundary  line,  8086. 
gg.  Party  walls,  8086. 
,  hh.  Contract  for  land  or  personal  proper^,  8087. 
ii.  Land  and  personalty,  8087. 
b.  Interest  in  or  concerning  land,  8087. 
aa.  Equitable  interests,  8087, 
bb.  Certificate  of  entry,  8089. 
oc.  Parol  license,  8089. 
dd.  Partition,  8090. 
ee.  Permanent  leaseholds,  8091. 

E.  Agreement  not  to  be  performed  within  one  year,  8091. 

F.  Contracts  of  record,  8093. 

in.  Note  or  Hemorandnm,  8093. 

A.  Contents,  8093. 

B.  Memorandum  cormsting  of  different  instruments,  8095. 

C.  Signature,  8095. 

D.  Authority  of  agent,  8097. 

E.  Necessity  of  delivery,  8097. 

IV.  Effect  of  Failure  to  Comply  with  the  Statute,  8098. 

A.  Action  on  contract,  8098. 

B.  Becovery  of  consideration,  8099. 

V.  Effect  of  Performance,  8100. 

A.  Performance  on  one  side,  8100. 

1.  Executory  covenants  vntMn  statute  of  frauds,  810U. 

2.  Executory  covenants  not  within  statute  of  frauds,  8101. 

B.  Part  performance,  8102. 

1.  In  equity,  8102. 

a.  Sale  of  land,  8102. 

aa.  What  constitutes,  8102. 
bb.  Oral  license,  8108. 

b.  Agreement  upon  consideration  of  marriage,  8108. 

c.  Promise  to  answer  for  debt  of  another,  8109. 

d.  Agreement  not  to  be  performed  within  one  year,  8109. 

2.  At  law,  8109. 

a.  Where  no  estate  created  by  operation  of  law,  8109. 

b.  Where  estate  created  by  operation  of  law,  8110. 

VI.  Beformation,  8111. 

Vn.  Law  Oontrollinff,  8111. 

Vm.  Who  Can  Take  Advantage  of  Statute,  8112. 

DC.  On  Whom  Binding,  8112. 

X.  Rescission  and  Modification,  8112. 

XI.   Convesrance  of  Interest  in  Land,  8113. 

A.  Common-law  nde,  8113. 

B.  Interests  tntkin  statute,  8113. 

1.  What  is  realty,  8113. 

2.  Method  of  transferring  title,  8114. 

3.  Equitable  interests,  8114. 

4.  Entire  contract,  8115. 

C.  Deed  or  note  in  writing,  8115. 

Digitized  by  Google 


807B 


FRAUDS,  STATUTE  OF  H. 


8076 


D.  Failure  to  comply  with  statute,  8115. 

1.  At  law,  8115. 

a.  0<Natr&ct  executory,  8115. 

b.  Payment  of  consideration,  8115. 

2.  Part  performance  in  equity,  8116. 
B.  Parol  license,  8117. 

F.  Lost  deed,  8118. 

G.  Bescissioih  8118. 


Xn.   Pleading,  8118. 

A.  Petition,  8118. 

B.  Answer,  8119. 

C.  Demurrer,  8120. 

XTTT.   Judgment,  8120. 

I.    SCOPE  OF  STATUTE  AND  PLACE 
IN  LAW. 

The  statute  of  frauds  and  perjuries  (O. 
C.1  18621),  was  enacted  as  «  means  of  pre- 
venting fraud  and  perjury  by  requiring,  as 
a  matter  ol  eridenee  written  eridenee  as 
distinguisbed  from  oral  eridenee  in  the  oases 
included  within  the  statute;  Wood*  v.  Dille, 
11  O.  466,  I  Lon^dorfs  Notes,  681;  Cooper 
T.  Cooper,  6  O.  N.  F.  M.  8  0.  D.  (N.P.) 
86. 

The  object  of  the  statute  is  said  to  be  un- 
doubtedly to  secure  tbe  highest  and  most 
satisfactory  species  of  eridenee:  Crawford  v. 
Edieon,  46  O.  S.  280,  IV  Longsdorrs  Notes, 
272. 

The  statute  (Q.  C,  |8fl21).  does  not  deal 
with  the  formation  of  tbe  contract',  but  mere- 
ly with  the  evidence  whereby  such  contract 
is  to  be  proved.  Accordingly  if  a  contract 
is  enforcible  in  another  jurisdiction,  in  which 
it  is  made,  but  action  is  brought  thereon  in 
Ohio,  in  which  jurisdiction  it  is  within  our 
statute  of  frauds,  the  law  of  Ohio  must  be 
applied,  since  rules  of  evidence  are  governed 
by  tbe  law  of  the  forum;  and  such  contract 
can  not  be  proved  in  this  state;  Beaton  v. 
Bldridge,  56  0.  S.  87,  IV  LongBdorf's  Notes, 
683  [reversing  Eldridge  r.  Beaton,  7  O.  C.  G. 
499,  4  0.  C.  D.  608]. 

The  statute  of  frauds  prescribes  a  ru!<.-  of 
procedure  and  relates  to  the  remedy:  Barr 
V.  Poor,  7  0.  C.  C.  (N.S.)  333,  18  0.  C.  D. 
257  [affirming  Barr  v.  Poor,  2  0.  N.  P.  (N. 
B.)  208,  16  0.  D.  (N.P.)  217;  affirmed,  with- 
out opinion.  Poor  v.  Barr,  76  0.  S.  630,  77  O. 
6.  63f),  and  following  Heaton  v.  Eldridge,  56 
O.  S.  87,  IV  Longsdorfs  Notes,  683]. 

Where  in  condemnation  proceedings  the 
record  shows  that  the  owner  withdrew  all 
claim  for  the  necessity  of  fencing,  in  con- 
sideration whereof  the  company  agreed  to 
keep  up  the  fences,  this  is  a  l^itimate  part 
of  the  record,  having  the  force  of  a  contract 
of  record,  and  is  not  void  under  the  statute 
of  frauds  as  not  signed  by  the  party  to  be 


charged:  Huston  v.  Railroad  Co.,  21  O.  S. 
235,  III  Longsdorfs  Notes,  26.  See  also 
CONTBAOTS. 


II.   CONTRACTS  WITHIN  THE  STATUTE. 
A.   Pbohibx  to  An  s web  fob  THC  Dibt 

OF  AKOTHEB. 

1.  Debt. 

There  is  no  contract  to  answer  for  tlie 
debt  of  another  within  the  meaning  of  6.  C, 

5  8621,  unless  a  debt  is  shown  to  be  due 
from  a  third  person  to  the  promisee:  Moore- 
h0M«  T.  Crangle,  36  0.  S.  130,  III  Longs- 
dorf's  Notes,  835. 

A  prmnisB  by  a  presidmt  of  a  corporation 
who  is  selling  its  stock  whereby  he  guaran- 
tees that  certain  dividends  will  be  paid  upon 
such  stock  is  not  within  this  section,  since 
future  dividends  are  not  a  debt  of  a  cor- 
poration: Moorehoute  v.  Crangle,  36  0.  S. 
130,  XII  Longsdorfs  Notes,  835. 

A  defendant's  compromise  of  a  case  promis- 
ing to  pay  plaintiff's  attorney  fees,  is  not 
a  promise  to  pay  the  debt  of  another:  Con- 
nell  V.  Brumback,  18  0.  C.  C.  502,  10  0.  C. 
D.  149  [for  opinion  below,  see  Burd  v.  Rail- 
loay,  4  0.  N.  P.  404,  6  0.  D.  (N.P.)  545]. 

If  by  agreement  of  the  parties  to  the  trans- 
action an  advance  is  made  by  one  person  to 
another,  which  is  to  be  charged  to  the  ac- 
count of  a  third  person,  this  is  a  primary  lia- 
bility on  the  part  of  such  third  person,  since 
no  debt  existed  from  the  second  person  to 
the  first:  Brooke  Y.  Walker,  4  O.  N.  P.  147, 

6  0.  D.  (N.P.)  301. 

The  fsct  that  the  promisee  gives  credit  to 
the  promisor  is  the  test,  and  the  fact  thai 
he  charged  the  advances  to  the  promisor  on 
his  books  is  important  evidence  of  his  intent 
to  credit  the  promisor:  Brooks  v.  WalJber, 
4  O.  N.  P.  147,  8  O.  D.  (N.P.)  301. 

If  the  contractor  abandons  the  contract,  a 
promise  by  the  owner  to  the  subcontractor 
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to  pay  him  directly  if  lie  would  fioish  the 
work  is  not  a  promise  to  answer  for  the  debt 
of  another  within  the  meaning  of  G.  C, 
S  8621:  Crawford  v.  Edison,  45  O.  S.  230,  IV 
Longsdorf's  Notes,  272;  Fritz  v.  Lamping, 
8  Dec.  Rep.  520,  8  Bull.  270. 

A  promise  made  by  an  administrator  to 
[>ay  an  attorney  as  fees  a  certain  percentage 
of  the  amount  recovered  on  a  claim  against 
a  railroad  company  for  the  death  of  his 
decedent,  the  latter  dying  intestate  and  with- 
out wife  or  children,  is  the  creation  of  an 
original  debt  and  is  not  a  promise  to  pay 
decedent's  debt.  Such  a  contract  is  not, 
therefore,  within  the  statute  of  frauds  or 
required  to  be  in  writing:  Armatrony  t. 
Siddttlt,  12  O.  C.  D.  fl27. 

Where  there  is  enough  due  a  subcontractor 
from  a  principal  contractor  fo  meet  time 
checks  issued  to  laborers,  the  promise  of  the 
principal  contractor  to  take  them  up  is  not 
a  promise  to  answer  for  the  debt  of  another, 
but  to  pay  to  a  third  party  a  debt  due  from 
the  principal  contractor  to  the  subcontractor, 
and  is  ther^ore  not  within  the  statute  of 
fiauda:  Bridge  Go.  v.  Lippert,  13  O.  C.  C. 
(N.8.)  7». 

A  promise  by  a  principal  contractor  to  pay 
the  time  checks  issued  to  the  laborers  em> 
ployed  by  a  subcontractor  must  be  inter- 
preted only  as  a  promise  to  pay  such  checks 
in  the  event  there  is  something  due  the  sub- 
contractor: Bridge  Co,  v.  Lippert,  13  O.  C. 
C.  (N.S.)  79. 


2.   Of  Another. 

To  come  within  the  operation  of  G.  C, 
18621,  the  promise  must  be  to  answer  for 
the  debt  of  another;  and  if  the  promisor  is 
promising  to  pay  his  own  debt,  such  promise 
is  not  within  this  8eetion>  even  though,  as  a 
result  of  such  performance,  the  debt  of  an- 
other will  be  discharged:  Swihart  T.  8haum, 
24  O.  S.  432,  III  LongsdorTs  Notes.  182; 
Teeters  v.  Lambom,  43  O.  S.  144,  IV  Longs- 
dorf's Notes,  154;  Society  of  Friends  v. 
Haines,  47  O.  8.  423,  IV  Longsdorf's  Notes. 
886. 

An  assumption  of  the  debt  of  another  as 
part  of  the  consideration  of  a  transfer  by 
the  latter  to  the  promisor  is  a  promise  to 
pay  his  own  debt,  and  not  collateral,  though 
the  promise  is  not  to  the  creditor:  Laws  v. 
Rcales,  7  Dec.  Rep.  220,  1  Bull.  314. 

A  partner's  promise  to  guarantee  the  firm's 
contract  is  a  promise  to  answer  ior  the  debt 
of  another;  Smith  t.  Bowler,  2  D.  153,  13 
Dec.  Rep.  95  [affirming  Smith  v.  Bowter,  12 
Dec.  Rep.  770,  1  D.  520]. 

An  oral  promise  whereby  one  who  buys 
realty  assumes  and  agrees  to  pay  a  mort- 


gage thereon  is  not  within  G.  C,  f  8621, 
since  this  is  a  promise  by  the  vendee  to  pay 
the  purchase  price  for  such  land,  which  is 
his  own  obligation,  to  the  bolder  of  such 
mortgage:  Societj/  of  Friends  v.  Baines,  47 
0.  S.  423.  IV  Longsdorf  s  Notes,  386. 

A  dAtor  executed  a  note  and  second  mort- 
gage to  his  creditor,  and  afterward,  in  con- 
sideration that  the  creditor  would  relieve 
him  from  personal  liability  on  the  note,  and 
look  solely  to  tlie  mortgage  for  payment, 
agreed  to  remove  and  discharge  the  first 
mortgage,  so  that  the  second  should  become 
the  first  lien  on  the  premises,  whereupon  the 
creditor  released,  in  writing,  the  debtor  from 
personal  liability  on  the  note.  It  was  held 
that  the  promise  of  the  debtor  to  remove  and 
discharge  the  first  mortgage  is  valid,  and 
that  such  promise  is  not  within  the  statute 
of  frauds,  and  need  not  be  in  writing:  Teet' 
ere  v.  Lambom,  43  O.  8.  144.  IV  Longsdorf's 
>lotes,  154. 

A  promise  by  children  to  pay  their  father's 
debts,  in  consideration  of  an  advancement 
made  by  him  to  them,  is  not  within  G.  C, 
i8621:  Bicihart  v.  Bhaum,  24  O.  S.  432. 
Ill  Longsdorfs  Notes.  182. 

A  promise  by  the  purchaser  of  a  manufac- 
turing plant  to  perform  the  contracts  of  the 
vendor  as  a  part  of  the  consideration  of  the 
transfer  is  not  within  O.  C,  18621:  /at* 
museh  V.  Iron  Co.,  3  O.  C.  C.  {N.S.)  !,  13 
O.  0.  D.  122  [affirmed,  without  opinion,  Jar- 
musch  V.  Iron  Co.,  68  O.  S.  7201. 

If  a  subcontractor  refuses  to  continue  work 
upon  a  house,  unless  the  owner  promises  to 
pay  him  directly  out  of  funds  due  from  the 
cwncr  to  the  principal  contractor,  such  prom- 
ise by  the  owner  is  said  not  to  t>e  within 
G.  C,  5  8821:  Estabrook  v.  Gebhart,  32  0.  8. 
415,  III  Longsdorf's  Notes,  641. 

If  a  subcontractor  has  done  work  in  re- 
liance upon  the  promise  of  the  owjier  to  pay 
him  out  of  funds  due  from  him  to  the  prin- 
cipal contractor,  and  subsequently  it  is  agreed 
by  the  owner,  the  principal  contractor  and 
the  subcontractor,  that  the  subcontractor 
would  release  his  claim  against  the  principal 
contractor  and  look  to  the  owner  alone  for 
payment,  such  contract  is  not  within  G.  C, 
5  8621:  Bstabrook  v.  Oebhart,  32  O.  S.  41B. 
Ill  Longsdorfs  Notes.  641. 

A  contract  of  novation  by  which  it  is 
agreed  that  an  existing  party  to  a  traas- 
acUon  shall  be  discharged  and  a  stranger 
shall  take  his  place,  needs  no  other  or  further 
consideration:  Bacon  t.  Daniels,  37  O.  8.  270, 
III  Longsdorfs  Notes,  912. 

If  a  buyer  of  goods  gives  in  payment  the 
note  of  another,  payable  to  the  seller,  ver- 
bally guaranteeing  its  payment,  the  verbal 
promise  is  an  original  one,  land  not  within 
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the  Btatnte:  Bony  Oometl,  2  Dee.  Bep. 
31S,  2  W.  L.  M.  416. 

8.  Promise, 

The  aeknowledgment  of  a  pre'existing  lia- 
lulity  is  not  a  promise  witiiin  G.  C,  8  8621. 
Aeeordingly  an  agreement  that  a  creditor  will 
vppty  upon  a  debt  due  to  bim,  a  debt  from 
him  to  a  third  peTBon>  is  not  within  the  stat- 
ute: Hoover  T.  Uorria,  3  0.  66,  I  Longsdorf  b 
Notes.  148. 

A  Burefy  bound  in  writing  but  having  a 
valid  defense  wi^ves  it  by  a  parol  promise 
to  pay  on  valid  consideration.  The  promise 
is  not  within  the  statute,  for  it  Ui  in  effect  a 
mere  promise  to  stand  bf  the  original  writ- 
ing: Rindakopf  T.  DomoM,  28  O.  B.  516,  III 
Longsdorf  s  Notes,  416. 

4.   Ditivnotion  Betveem  Primary  and 
Secondary  lAahiUty. 

When  it  is  doubtful  on  the  facts  whether 
the  ooatract  was  ezclusiTely  ou  defendant's 
credit  or  not,  the  question  is  for  the  jury: 
Bttahrook  T.  Gehhart,  32  O.  S.  416,  III 
LongsdorPs  Notes,  641. 

When  the  leading  object  of  the  promisor 
is,  not  to  answer  for  anottier^  but  to  snb- 
serre  some  peeumaiy  or  business  purpose  of 
his  own,  involving  a  benefit  to  himself,  or 
damage  to  the  oilier  contracting  party,  his 
promise  is  not  within  the  statute  of  frauds, 
altliough  it  may  be  in  form  a  promise  to  pay 
tite  debt  of  anotiier  and  its  performance  may 
incidentally  have  the  effect  of  extinguishing 
that  liability:  Oratpford  t.  EtUtoH,  45  O.  S. 
230,  IV  Loi^orfs  Notes,  272. 

The  question  whether  a  contract  is  one  to 
answer  for  the  debt  of  the  prfflnisor,  or  to 
answer  for  the  debt  of  a  third  person,  de- 
pends upon  the  intention  of  the  parties  and 
upon  the  party  to  whom  credit  is  in  fact 
given:  Broofc*  v.  Wotter  Co.,  4  O.  N.  P. 
147,  6  O.  D.  (N.P.)  301. 

If  the  contractor  abandons  the  ctnitraet,  a 
promise  by  the  owner  to  the  subcontractor 
to  pay  him  directly  if  he  would  finish  the 
work  is  not  a  promise  to  answer  for  the  debt 
of  another  within  the  meaning  of  G.  C, 
18621:  Crawford  v.  Edison,  45  O.  8.  239,  IV 
Longsdorfs  Notes,  272. 

A  let  a  contract  to  B  for  furnishing  ma- 
terials and  building  a  house  for  a  stipulated 
Bum.  B  employed  C  to  furnish  materials 
and  to  perform  the  labor  of  plastering.  When 
the  building  was  completed,  except  a  small 
part  of  the  plastering,  C,  in  the  absence  of 
B,  informed  A  that  he  would  not  finish  the 
plastering  unless  A  would  agree  to  pay  bim; 
and  A  replied,  "Finish  the  plastering  and  I 
will  see  you  paid."  The  obligation  of  B  to 
complete  the  bouse  and  to  pay  C  not  being 


released,  it  was  held  that  the  verbal  pranlse 
of  A  to  see  C  paid  was  within  the  statute  of 
frauds.  The  fact  that  there  was  due  from 
A  to  B  at  the  time  the  prmnise  vras  mad^ 
a  sum  Buffieient  to  pay  the  balance  to  C, 
did  not  take  the  promise  out  of  the  statute: 
BiroheU  v.  Ifeaster,  36  O.  8.  331,  III  Longs- 
dorfs Notes,  856. 

Where  B,  the  head  contractor,  becoming 
financially  shaky,  A,  the  owner,  induces  C, 
a  subcontractor,  to  go  ahead  by  assuring  C 
that  there  would  be  funds  of  B  retained  to 
pay  C  and  that  he  (A)  would  pay  if  B  did 
not,  it  was  held  that  A  is  estopped  to  deny 
that  he  has  funds  to  pay  O,  also  that  the 
promise  is  original  and  not  within  the  stat- 
ute of  fraud:  Hilts  v.  Boully,  13  Dee.  Bep. 
718,  1  C.  8.  C.  K.  655. 

If  a  subcontractor  refuses  to  fumiah  labor 
and  materials  unless  the  owner  promises  that 
be  will  pay  therefor  out  of  funds  due  from 
him  to  the  main  contractor,  such  promise  is 
not  within  the  statutes;  especially  if  after 
the  work  had  been  done  it  was  agreed  that 
the  subcontractor  would  discharge  his  claim 
against  tiie  main  contractor  and  look  to  the 
owner  for  payment:  Bstahraok  t.  Oebhart, 
32  0.  S.  415,  III  Longsdorfs  Notes,  641. 

If  an  administratrix  brings  an  action 
against  a  railway  company  for  wrongful 
death,  and  such  case  is  settled  by  an  oral 
agreement  whereby  a  certain  sum  is  to  be 
paid  to  the  administratrix  for  damages  and 
the  railway  company  agrees  to  pay  the  fees 
;  of  her  attorneys,  but  the  attorneys  do  not 
agree  to  release  the  administratrix,  such  con- 
tract is  within  the  statute  and  the  attorneys 
can  not  maintain  an  action  against  the  rail- 
way company:  Hurd  v.  Railioay,  4  O.  N.  P. 
404,  6  O.  D.  (N.P.)546, 

Where  there  is  enough  due  the  subcontractor 
from  the  principal  to  meet  the  time  checks 
presented,  the  promise  to  take  them  up  is 
not  a  promise  to  answer  for  the  debt  of 
another,  but  to  pay  to  a  third  party  a  debt 
due  from  the  principal  contractor  to  the 
subcontractor,  and  is  therefore  not  within 
the  statute  of  frauds:  Bridge  Co.  v.  Lippert, 
13  0.  C.  C.  {N.S.)  70.   See  also  Contbacts. 

Where  one  of  the  considerations  of  the  sale 
of  an  iron  and  steel  plant  from  one  com- 
pany to  another  was  that  the  new  company 
should  obligate  itself  to  carry  out  the  con- 
tracts and  obligations  of  the  old  company, 
the  obligation  is  a  new  one  founded  on  suffi- 
cient consideration,  and  not  necessary  to 
be  in  writing,  as  required  by  the  statute  of 
frauds,  G.  C,  $8621,  as  to  contracts  to 
answer  for  the  debt,  default  or  miscarriage 
of  another:  Jarmusch  v.  Iron  Co.,  3  O.  C.  C. 
(N.S.)  1,  13  O.  C.  D.  122.    See  also  Nova- 

TIOW. 
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5.    Indemnity  Contracts. 

A  contract  whereby  a  peraon,  who  ia  in 
no  way  liable  upon  an  obligation,  agrees  to 
indemnify  another  person  against  liability 
which  he  may  incur  by  becoming  a  surety 
for  the  party  who  is  originally  liable  upon 
such  obligation,  ia  within  6.  C,  {8621: 
McOovney  V.  State,  20  O.  93,  I  J^ngsdorfit 
Notes,  897;  WiUiamson  v.  Hall,  1  O.  S.  190, 

1  IxNDgsdorf'B  Notes,  064;  Easter  v.  White, 
12  O.  S.  219,  II  Longsdorf's  Notes,  6S8; 
Keltey  V.  Hibba,  13  0.  S.  340,  11  Longsdorf  s 
Notes,  fil2;  Ferrell  v.  Mateicell,  28  O.  S. 
383,  111  Longadorfa  Notes.  413. 

If  the  promisor  is  himself  liable  upon 
the  obligation,  a  promise  on  his  part  to 
indemnify  one  who  becomes  surety  thereon  is 
in  effect  a  promise  to  discharge  his  own  lia- 
bility and  is  not  within  G.  C,  S  8621:  Terrell 
T.  Uaxicell,  28  O.  S.  383,  III  Longsdorfa 
Notes,  413;  Smith  \.  Robinson,  3  O.  C.  C. 
257,  2  0.  C.  D.  146. 

A  promise  whereby  an  execution  creditor 
agrees  to  indemnify  the  officer  serving  such 
execution  from  damage  in  case  the  property 
which  he  seizes  should  prove  not  to  be  the 
property  of  the  judgment  debtor  is  not  with- 
in G.  C,  8  8621:  Maya  V.  Joseph,  34  O.  S. 
22,  III  Longsdorf's  Notes,  695. 

A  promise  by  one  who  claims  personal 
property  by  which  he  agrees  to  indemnify 
an  officer  holding  an  execution  against  any 
loss  which  he  may  sustain  by  reason  of 
failure  to  levy  on  such  property  as  the  prop- 
erty of  a  third  person  is  not  within  G.  C., 
S8621:  Smith  V.  Robinson,  3  O.  C.  C.  257. 

2  O.  C.  D.  146. 

B.     PBOMtSK  or  EXECUTOH. 

For  cases  involving  the  liability  of  an  ex- 
ectitor  but  not  presenting  questions  under 
the  statute  of  frauds,  (}.  C,  8  8621,  see 
Weatropp  v.  Westropp,  13  O.  C.  C.  244,  7 
O.  C.  I).  14;  Hurd  V.  Railtcay,  4  O.  N.  P. 
404,  6  0.  D.  (N.P.)  545. 

If  a  promise  by  an  administratrix  to  pay 
or  see  that  certain  labor  claims  connected 
with  a  business,  'in  which  her  decedent  was 
a  partner  were  paid,  amounts  to  a  guaranty, 
it  can  not  be  enforced  unless  it  is  in  writ- 
ing, nor  unless  sued  upon.  Such  a  promise 
is  not  available  in  an  action  based  upon 
averments  that  the  administratrix  was,  by 
agreement  or  otherwise,  a  member  of  the 
partnership:  Ruasell  v.  Fenner,  21  O.  C.  C. 
527,  1 1  O.  C.  D.  754.   See  also  Pabtnebsbip. 

C.    AOBKBHENT  ITPON  CONSIDESATION 

OP  Marriage. 

A  contract  entered  into  between  two  per- 
sons whereby  they  agree  to  marry  each  other 


is  not  a  contract  in  consideration  of  mar- 
riage within  G.  C,  $8821:  Hellenthal  v. 
Bleuhm,  13  0.  D.   (N.P.)  513. 

The  statute  of  frauds,  G.  C,  1 8621,  as 
to  contracts  not  to  be  performed  within  a 
year,  has  no  application  to  an  agreement  to 
marry.  Such  agreement,  until  a  breach  ter- 
minating it  is  shown  is  regarded  as  a  con- 
tinuing contract  by  consent  of  the  parties. 
Therefore,  an  agreement  to  marry  made  in 
the  fall  of  1898,  the  parties  keeping  com- 
pany constantly  and  frequently  repeating  the 
promise  to  marry  until  March  17,  IB02,  when 
the  defendant  refuses  to  marry  plaintiff, 
is  continuing,  and  not  within  the  statute: 
Hellenthal  v.  Bleuhm,  13  O.  B.  (N.P.) 
513.    See  also  Breach  of  Pbouise. 

An  agreement  between  two  persons  about 
to  intrrmarr}',  by  .which  th^  attempt  to 
adjust  their  property  rights  so  as  to  prevent 
them  from  being  conveyed  by  the  marriage, 
as  they  would  be  in  the  absence  of  such  special 
agreement,  is  regarded  in  Ohio  as  a  contract 
in  consideration  of  marriage  and  comes  with- 
in the  provisions  of  G.  C,  |862I:  Finch  v. 
Finch,  10  0.  S.  501,  II  Longsdorf's  Noies, 
457;  Henry  v.  Benry,  27  O.  S.  121,  III 
Longsdorf's  Notes,  347. 

An  oral  antenuptial  contract  whereby  the 
wife  is  to  retain  control  of  her  personal  prop- 
erty at  a  time  when  her  personal  property 
otherwise  would  have  been  subject  to  the 
control  of  her  husband,  in  consideration  of 
which  she  agreed  not  to  claim  any  share  of 
her  husband's  personalty  or  dower  in  his 
realty  if  she  survived  him,  is  upon  consid- 
eration of  marriage;  and  the  fact  that  she 
has  been  permitted  to  dispose  of  her  personal 
property  during  coverture  does  not  with- 
draw the  case  from  the  operation  of  G.  C, 
S8621:  Finch  v.  Finch,  10  O.  8.  501,  II 
Ixtngsdorf's  Notes,  457. 

An  oral  antenuptial  contract  whereby  it 
was  agreed  that  the  parties  should  marry, 
and  that  the  husband  would  enter  upon  his 
wife's  realty  and  make  valuable  improve- 
ments thereon,  in  consideration  of  which 
she  would  convey  such  realty  to  him  by 
deed,  is  a  promise  in  consideration  of  mar- 
riage, and  the  fact  that  he  makes  such 
entry  and  performance  is  not  such  part  per- 
formance as  to  withdraw  the  case  from  the 
operation  of  the  statute  (G.  C.  $8621): 
Henry  v.  Henry,  27  O.  S.  121,  III  LfHiga- 
dorf's  Notes,  347. 

A  contract  between  husband  and  wife 
wherrfjy  the  husband  agrees  to  devise  cer- 
tain real  estate  to  his  wife  absolutely,  in  con- 
sideration that  said  wife  will  execute  her 
last  will  and  testament  devising  an  estate  in 
remainder  in  said  real  estate  to  the 
brothers  and  sisters  of  said  husband,  is  a 
valid  contract.    The  mutual  promises  con- 
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siitute  a  sufficient  consideration  to  uphold 
the  contract  in  equity:  Orary  v.  McOrory,  9 
O.  N.  P.  (N.S.)   1,  20  O.  D.  (N.P.)  110. 

Where  the  husband  executes  an  oral  con- 
tract 1^  executing  his  last  will  and  testa- 
ment in  oonformity  thereto  and  dies,  leav- 
ing said  will  in  ^ect,  tlie  devisees  of  the 
will  will  not  be  permitted  to  interpose  the 
defoise  n/t  the  statute  of  frauds.  The  per- 
fonnanee  by  the  husband  will  be  held  to  take 
the  ease  out  of  the  operation  of  the  statute 
in  such  cases:  Crary  v.  McCrory,  9  0.  X.  P. 
(NJ5.)  1,  20  O.  D.  (N.P.)  110. 

An  oral  contract  made  during  coverture 
whereby  in  contemplation  of  inunediate  aepa- 
ration,  the  wife  agrees  to  release  her  dower 
and  to  support  three  of  t^e  children,  in  con- 
sideration ctf  which  the  husband  agrees  to 
convey  to  her  a  certain  portion  of  his  prop- 
erty is  said  to  be  enforcible  specifically  as 
agaiiwt  the  husband  if  performed  by  the 
wife:  Thomaa  v.  Broun,  10  O.  8.  247,  II 
LongsdorTs  Notes,  431. 

D.    CONTBACT  FOB  SALE  OF  LAND,  TENE- 
UBNT8  OB  HEBia>rTAMBNTB. 

1.    Rule  Prior  to  Statute. 

Even  before  the  statute  of  frauds,  the 
legal  title  to  realty  could  not  pass  by  parol: 
Lindsley  v.  Coats,  1  O.  243,  I  Longsdorf's 
Notes,  75. 

Prior  to  the  statute  of  frauds  a  trust 
mi^t  be  created  by  parol:'  Flmwing  v. 
Donahoe,  5  O.  255,  I  longsdorf's  Notes,  277. 

2.    Rule  Under  Statute. 
(a)   .Lands,  TenementH  and  Hereditaments. 
(oa)  Lands. 

The  statute  (G.  C,  8  8621),  applies  to 
contracts  for  the  sale  of  land  in  its  limited 
sense,  that  is,  corporeal  real  property:  Pfanz 
V.  Humburg,  82  O.  8.  1,  IV  Loi^sdorf's 
Notes,  10S9. 

An  oral  contract  whereby  one  person  agrees 
to  buy  land  for  another,  the  money  to  be 
furnished  by  the  person  who  made  the  pur* 
chase  and  the  person  for  whose  benefit  the 
land  was  bought  to  reimburse  the  person, 
this  advancing  the  money  is  within  the  stat- 
ute of  frauds;  gives  no  equitable  interest  to 
the  person  for  whose  benefit  the  land  was  to 
be  bought;  and  is  unenforcible:  Watson  v. 
Erb,  33  O.  S.  35,  III  LongsdorTs  Notes,  656. 

A  contract  for  compensation  as  agent  in 
sellii^  land  is  not  for  a  sale  of  land  within 
the  statute  (Q.  C,  |8621)  -.KoehJer  T.  Hunt, 
8  Dec  Kep.  404,  7  Bull.  302. 

A  verbal  contract  to  pay  a  real  estate 
agent  all  he  could  get  on  a  sale  of  lands 
above  a  stated  sum  is  not  within  the  statute 


(G.  C,  f8621):  Robinson  v.  Hathaway,  2 
Dec.  Rep.  581,  4  W.  L.  M.  105. 

An  oral  contract  between  A  and  B,  who 
are  husband  and  wife,  on  the  one  side  and 
C,  on  the  other,  that  A  and  B  should  pur- 
chase certain  realty  with  their  own  funds 
and  take  title  thereto  in  the  name  of  the 
wife,  and  that  subsequently  the  wife  should 
convey  an  undivided  one-half  interest  in  such 
realty  to  C  who  was  to  pay  one-half  of  the 
original  purchase  price,  is  within  the  stat- 
utes of  fraud  and  is  unenforcible  as  a  con- 
tract; and  since  C  furnished  no  part  of  the 
purchase  money  no  resulting  trust  arises  and 
A  and  B  can  not  be  compelled  to  convey  such 
undivided  interest:  Stockton  v.  Matson,  15 
O.  C.  C.  (N.S.)  12,  23  O.  C.  D.  170. 

A  made  a  verbal  agreement  with  B  and 
wife,  that  the  latter  parties  should  purehase 
a  certain  piece  of  real  property  with  their 
own  funds  and  take  title  in  the  name  of  the 
wife,  and  after  such  purchase  and  convey-  ■ 
ance,  B  and  wife  were  to  convey  an  un- 
divided one-half  interest  in  the  property  to 
A,  he  paying  one-half  the  original  purchase 
price.  B  and  wife  purchased  the  property 
with  tiieir  own  money,  A  paying  no  part  of 
the  purchase-money,  and  took  title  in  the 
name  of  the  wife.  On  refusal  of  B  and 
wife  to  convey  to  him,  A  brought  suit  to 
recover  an  undivided  one-half  interest  in 
the  property.  It  was  held  that  no  trust  re- 
sulted from  the  transaction  and  that  the 
verbal  agreement  could  not  be  enforced: 
Stockton  V.  Matson,  15  0.  C.  C.  (N.S.)  12, 
23  O.  C.  D.  170. 

Formal  absurdities  in  a  written  contract 
for  the  sale  of  land  do  not  make  the  contract 
insufficient  under  the  statute  of  frauds, 
where  it  leaves  no  doubt  as  to  who  was  the 
purchaser,  who  the  seller,  what  land  was 
sold,  and  on  what  terms:  Lenmam  T.  Jonva, 
9  O.  L.  R.  538. 

{bb)    Articles  Annexed  to  or  Produced 
by  Realty. 

Growing  trees  are  regarded  as  realty: 
Jones  V.  Timmons,  21  O.  S.  596,  III  Longs- 
dorf's Notes,  45;  Hirth  v.  Oraham,  50  O.  8. 
57,  IV  LongsdorTs  Notes.  483;  Olark  v. 
Ouest,  54  O.  S.  298,  IV  LongsdorTs  Notes, 
(t36. 

If  a  «>nveyance  for  realty  is  given,  oral 
evidence  can  not  be  introduced  to  show  a 
reservation  of  growing  trees.  This  is  for- 
bidden both  by  the  statute  of  frauds,  G.  C, 
§8621  (on  which  point  the  court  expressed 
no  opinion  in  this  ease)  and  by  the  parol 
evidence  rule:  Jones  v.  Timmons,  21  O.  8. 
.'>96,  III  TongBdorf's  Notes,  45.  See  also 
KUBLEMEXTS. 

'  A  sale  of  standing  timber,  though  to  be 
;  severed,  concerns  an  interest  in  lands,  and 
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matt  be  eTidenced  by  writing:  Birth  T. 
Oraiamy  60  0.  B.  S7,  TV  LongsdorfB  Notes, 
488. 

Under  a  vritteii  agreement  for  the  re- 
moval of  timber  trees,  an  oral  extauion  of 
time  is  within  the  statute:  CUirh  t.  Guett, 
64  O.  a  208,  IV  Loagsdoif  s  Notes,  630. 

A  siUe  of  a  growing  erOp  is  not  within  the 
statute  of  frauds.  Cn^  raised  hy  annual 
labor  are  personalty  in  view  of  tlie  statute: 
Wisely  v.  Bonilew,  1  Dee.  Rep.  216,  4  W. 
L.  J.  281  (suprme  court). 

A  contract  for  the  sale  of  earth  in  aitu  is 
within  the  statute:  Weleoer  T.  Detwiter,  15 
O.  C.  C.  680,  8  O.  C.  D.  688. 

A  contract  for  delivering  oil  from  a  cer- 
tain tract  of  realty  at  the  pipe  line  is  »aid 
to  be  within  the  statute:  LithgoK  Shook, 
67  O.  8.  S62,  30  Bull.  89. 

Where  an  oil  lease  providesk,  that  in  con- 
sideration of  the  grant  therein  made,  the 
leasees  will  yield  and  pay  to  the  lessor  as 
royalty  a  certain  share  of  "the  oil  produced 
and  saved  from  the  premises,"  the  parties 
to  the  lease  may  subsequently,  for  a  con- 
sideration, increase  or  decrease  the  royalty 
by  parol  agreement,  and  such  agreement  is 
not  within  the  statute  of  frauds  i  Vonamaker 
T.  Pipe  Line  Co.,  73  O.  8.  163,  IV  Longs- 
dorTs  Notes,  1000. 

(oo)    Articles  Severed  from  Realty. 

The  statute  of  frauds  can  not  defeat  the 
recovery  of  the  purchase  money  on  a  verbal 
contract  for  the  sale  of  a  dwelling  house 
then  annexed  to  real  estate,  but  to  be 
severed  from  the  freehold  and  delivered  on 
rollers,  after  the  same  has  been  so  severed 
and  delivered  in  accordance  with  the  con- 
tract: Long  V.  White,  42  O.  S.  59,  IV  Longs- 
dorf  B  Notes,  91. 

{dd)    Consideration  or  Rent  for  Realty. 

If  the  contract  for  the  sale  ol  realty  has 
be«i  so  far  performed  that  the  interest  has 
passed  therein,  an  oral  agreement  for  the 
payment  of  the  purchase  pries  is  not  rendered 
invalid  by  the  statute:  BomfoH  v.  runier,  17 
0.  8.  262,  II  Longsdorfs  Notes,  882;  Vegley 
V.  Jetfen,  28  O.  S.  90,  lU  Longsdorfs  Notes, 
391. 

The  parties  to  an  oil  lease  may  alter  the 
amount  to  be  reserved  as  a  royalty  by  an 
oral  agreement  made  after  such  lease  takes 
effect:  Ifonamdker  v.  Amos,  73  0.  S.  163,  IV 
Longsdorfs  Notes,  1000. 

An  oral  agreement  made  before  the  ex- 
ecution of  a  written  lease,  which  provided 
that  at  the  end  of  the  year  the  lessee  was 
to  receive  a  rebate,  was  said  to  be  within  the 
statute  of  frauds:  Strong  v.  Schmidt,  13  0. 
a  0.  302,  7  0.  0.  D.  283.    (The  parol  evi- 


dence rule  seemed  to  be  a  sufficient  reason 
for  excluding  sneh  evidenoa) 

(ee)    Use  and  Management  of  Realty. 

An  oral  agreement  by  a  railway  to  keep 
up  fences  and  crossings  on  the  right  of  way 
of  such  railway  is  not  within  the  statute,  if 
such  agreement  was  made  in  open  court  in 
condemnation  proceedings,  and  is  entered  up- 
on the  record  of  such  court:  Hmton  v.  Rail- 
way,  21  O.  8.  236,  III  Longsdorfs  Notes,  20. 

An  agreement  for  altering  the  course  of  a 
stream  of  water  and  for  restoring  it  to  its 
original  course  upon  demand  is  not  within 
the  statute:  Bydrmtlie  Oo.  v.  Aailtooy,  20  0. 
8.  341,  III  Longsdorfs  Notes,  472. 

An  oral  agreement  made  between  owners 
of  adjoining  tracts  of  oil  producing  land, 
wherein  they  agree  not  to  drill  any  wells 
within  two  hundred  feet  of  their  division 
line  is  said  not  to  be  within  the  statute: 
Wore  V.  Langmode,  0  O.  C.  C.  85,  6  O.  a 
D.  43. 

(//)    Boundary  Line. 

If  the  boundary  line  between  two  adjoin- 
ing tracts  of  realty  is  in  dispute,  an  oral 
agreement  between  the  ownera  thereof,  lo- 
cating such  boundary,  is  valid,  and  is  not 
rendered  invalid  by  G.  C,  5  8621:  Walker  V. 
Devlin,  2  O.  S.  5»3,  I  Longsdorfs  Notes, 
1088;  Billa  V.  Ludtng,  46  0.  S.  373,  IV 
Longsdorfs  Notes,  331. 

Where  the  true  boundaries  are  in  fact  un- 
questionable, and  parties  by  mistalte  agree 
upon  an  erroneous  line  as  their  boundary, 
and  suppose  the  line  agreed  upon  to  be  their 
true  line,  and  fence  to  it,  their  acts  and 
declarations  do  not  operate  in  the  nature  of 
an  estoppel.  A  party  will  not  forfeit  his 
estate  a  men  mistake;  nor  ean  the  stat- 
ute ol  frauds  be  thus  evaded:  MeAffertg  v. 
Conover,  7  O.  S.  00,  11  Longsd(nf  s  Notes, 
274. 

A  boundary  line  may  be  fixed  by  parol 
agreement,  for  no  estate  is  created  but  the 
parties  hold  to  the  agreed  line  by  virtue  ot 
their  title  deeds  and  not  ol  the  parol  trans- 
fer: Bobo  T.  Richmond,  26  O.  8.  116,  III 
Longsdorfs  Notes,  813.  See  also  Boundabirb. 

An  oral  agreement  whereby  a  bonodary 
line  is  changed  so  as  to  be  located  at  a  point 
at  which  no  one  claims  it  was  located  orig- 
inally, is  invalid:  Walker  v.  Devlin,  2  0.  S. 
593,  I  Longsdorfs  Notes,  1088. 

igg)    Party  Walls. 

An  agreement  for  the  maintenance  and 
use  of  a  party  wall  is  an  agreement  for  an 
interest  in  land:  Ball  v.  Geger,  14  O.  a  C. 
229,  7  0.  C.  D.  436. 
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ihk)    Contract  lor  Land  or  Personal 
Property. 

A  contract  for  furnishing  compeniation  in 
land  or  in  personal  property  is  within  the 
statute :  Boward  T.  Grower,  37  0.  S.  402,  III 
T.«ngsdorf'8  Notes,  924. 

(ti)    Land  and  Personalty. 

A  contract  for  compensation  in  land  and 
personal  property  is  within  the  statute: 
Bhahttn  v.  Baton,  48  0.  S.  25,  IV  Longsdorf's 
Notes,  400. 

A  contract  to  devise  all  one's  estate  in  a 
certain  way,  being  void  as  to  the  real  estate 
under  the  statute  of  frauds  is  void  also  as 
to  the  personalty,  for  the  contract  is  entire: 
Hopple  Y.  Hopple,  3  0.  C.  C.  102,  2  Q.  C. 
D.  60. 

(b)    /fitorMt  m  or  Oonoemmg  Laatd. 

(aa)    Equitable  Interests. 

Even  under  the  statute  of  frauds,  oral 
evidence  is  admissible  to  show  an  express 
trust  in  realty:  Mathews  v,  heaman,  24  O. 

5  616,  III  Longsdorf's  Notes,  196;  RmtM  v. 
Bruer,  S4  O.  S.  1,  IV  Longsdorfs  Notes, 
863;  Behalf  v.  Entity,  14  O.  C.  C.  402,  7  0. 
C.  D.  714. 

An  absolute  deed  may  be  shown  by  parol 
to  be  on  consideration  to  hold  in  trust  for 
the  grantor  and  reconvey  on  demand.  The 
statute  of  frauds  does  not  prevent,  for  the 
refusal  would  be  a  fraud  on  an  unexecuted 
trust:  Mathetcg  t.  Leaman,  24  0.  S.  616,  III 
Longsdorf's  Notes,  100.    See  also  Tbusts. 

Tbo  admissibility  of  oral  evidence  to  show 
an  express  trust  seems  to  be  assumed;  but 
as  the  evidence  was  not  dear  and  eonvinc- 
ing  the  court  found  that  no  trust  waa  ea- 
Ublished,  in  Miller  v.  Btokelj/,  5  0.  S.  194, 
II  Longsdorf's  Notes,  170;  aee  also  Stall  t. 
Offic<iiita<*,  16  O.  S.  160,  II  Longsdorfs  Notes, 
766. 

Where  8  made  a  verbal  agreement  with 
H  that  M  should  buy  certain  land  with  his 
own  money  and  take  title  in  his  own  name, 
and  afterwards  convey  an  undivided  half  to 

6  npon  bis  paying  half  the  purchase-money, 
and  M  bought  the  proper^,  6  paying  no 

.  part,  and  took  title  in  bis  wife's  name,  and 
TsfaacB  to  convey  to  8,  no  trust  residts  and 
no  fraud  was  iaTOlTcd.  It  la  a  mm  breach 
of  an  oral  contrail  to  convey  wbic^  can  not 
ba  enforced:  Btochton  T.  Jfatson,  IS  0.  C.  C. 
NJ3.)  12,  23  0.  C.  D.  170.  See  also  Tbdsts. 
A  trust  engrafted  on  an  absolute  deed  may 

.  be  shown  by  parol  evidence;  but  the  declara- 
tion of  such  trust  must  be  contemporaneous 
with  the  deed,  and  the  evidence  beyond  a 
rea#pna^le  doubt  as  to  the  existence  of  the 


trust,  and  must  be  clear,  certain  and  con- 
clusive as  to  its  terms  and  conditions:  Riw 
tell  v.  Bruer,  64  0.  S.  1,  IV  Longsdorfs 

^otee,  863. 

A  trust  in  an  absolute  lae^jacy  may  be  «•- 
tabUshed  by  parol  evidence,  and  the  oontem- 
poraneoua  declarations  of  the  testator  aqd 
the  subsequent  deelarationa  of  the  lc^tee> 
that  the  bequest  was  made  for  the  boieSt  of 
a  third  peraon  i^n  the  promise  of  the  1^- 
tee  to  ludd  it  in  truat,  ore  admissible  for  that 
purpose:  Winder  v.  Soholeti,  83  O.  S.  204, 
[affirming  ScAoIey  T.  WinOer,  10  O.  N.  P.  (N. 
a.)  642,21  O.  D.  (NJ».)  601. 

Equity  requires  that  parol  evidence  to  in- 
graft an  express  trust  in  land  upon  a  deed 
absolute  shall  clearly  and  convincingly  show 
taat  contemporaneously  with  the  execution  of 
the  deed  the  terms  of  the  trust  were  de- 
clared and  the  beneficiaries  designated : 
Bouglman  v.  Boughman,  69  0.  8.  878,  IV 
Longsdorf's  Notes,  967. 

If  a  grantor  conveys  property  to  a  trustee 
to  be  disposed  of  as  the  grantor  may  direct 
for  the  benefit  of  the  issue  of  a  contemplated 
marriage,  and  the  grantor  dies  without  di- 
recting a  conveyance  of  such  property,  equity 
will  regard  such  grantee  as  holding  for  the 
benefit  of  the  issue  of  such  marriage:  Bteele 
V.  Lotcry,  4  O.  72,  I  Longsdorf's  Notes,  204. 

A  mortgage  by  a  buyer  of  real  estate,  the 
title  of  which  remains  in  the  vendor  as 
security,  is  subject  to  all  other  burdens  im- 
posed upon  it  by  oral  contract  between  ven- 
dor and  vendee  before  the  mortgage  was 
given:  Allemania  Co.  v.  Frantzreb,  66  0.  S. 
403,  IV  Longsdorfs  Notes,  606.    See  also 

MOKTQAOES. 

If  the  legal  title  to  the  property  remains 
in  the  vendor,  a  subsequent  oral  modification 
of  the  contract  of  sale  is  enforcible  as  against 
a  mortgagee  of  such  vendee  who  acquires  his 
interest  after  such  oral  modification:  Loan 
(C  Building  Co.  v.  Frantzreb,  66  O.  S.  40S,  IV 
Longsdorf's  Notes,  606. 

As  dower,  though  not  yet  assigned,  is 
an  estate  in  lands,  an  oral  agreement  with 
the  heirs  not  to  claim  it  In  oonsideration  of 
being  supported  at  the  residence  of  one  of 
them  and  receiving  a  cow  and  firewood,  is 
void  under  the  statute  of  frauds:  Fim>h  t. 
FiniA,  10  0.  S.  601,  11  Longsdorfs  ITotes. 
467. 

Those  possessory  rights  known  in  Cali- 
fornia in  1862  as  "squatter's  rights,"  were 
iiitereste  in  lands,  authority  to  convey  which 
must  be  in  writing:  Hajfea  v.  Bkidmore,  27 
O.  8.  331,  in  Longsdorfs  Notes,  359. 

Assuming  ineumbranees  by  oral  contract 
for  a  valuable  consideration  after  the  title 
has  passed  to  the  vendee,  and  waiving  the 
right  to  compel  the  vendor  to  do  so  before 
claiming  the  balance  of  purchase  money,  is 
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not  within  the  Btatnte:  Xegley  T.  Jeffera,  28 
O.  S.  90.  Ill  LongsdorfB  Notes,  391. 

Changing  the  times  of  payment  orally 
after  the  title  of  land  sold  bas  been  passed, 
by  deed  or  otherwise,  thus  merely  modify- 
ing the  pecuniary  liabilitiesi  is  not  affected 
by  the  statute:  Negley  v.  Jeffert,  28  0.  S.  90, 
ill  Longsdorfa  Notes.  391. 

A  eontraet  of  a  daeedent  giving  the  balance 
of  the  proceeds  of  real  estate  sold  in  due 
course  of  administration  to  another  in  con- 
sideration of  care,  maintenanoe,  etc,  is  an 
agreement  tor  an  interest  in  lands  and  with- 
in the  proTisions  of  the  statute  of  frauds: 
KKng  T.  Bordner,  60  O.  8.  86,  IV  LongSdorf's 
Notes,  882  [following  Shahan  v.  Btoan,  48  O. 
8.  25,  IV  Longsdorfs  Notes.  400]. 

A  verbal  i^p-eement  for  a  lease  and  re- 
newal, under  whieh  the  leuee  has  made  valu- 
able improTcments.  ran  be  subjected  to  a 
mechanie's  lien  for  the  improvements.  It 
is  enforcible  by  specific  performance,  and 
the  mechanic  can  subject  this  right,  and  no 
surrender  or  transfer  by  the  leasee  can  di- 
vest this:  O'Brien  v.  Meyer,  8  Dec  Rep. 
777,  9  Bull.  337.   See  also  Mechanic's  Libn. 

A  member  of  an  unincorporated  religious 
society,  communistic  in  character,  can  not 
demand  and  receive  an  interest  in  the  prop- 
erty of  such  society  upon  withdrawing  there- 
from contrary  to  the  rules  thereof:  Qasely 
v.  The  Separatiata,  18  0.  S.  144,  H  Longs- 
dorfs Notes,  601. 

(66)    Certificate  ot  Entry. 

A  certificate  of  entry  is  not  an  interest  in 
specific  realty,  and  an  oral  agreement  to  sell 
the  same  is  not  within  the  statute:  Reed  v. 
MoOrew,  6  0-  376,  I  Longsdorfs  Notes,  201. 

(oo)    Parol  License. 

An  executed  license  for  the  use  of  real  es- 
tate does  not  constitute  ftn  exception  to  tlie 
operation  of  the  statute  of  frauds  and  per- 
juries: Mather  v.  Wright,  21  O.  C.  C.  103, 
11  O.  C.  D.  578  [questioning  and  distinguish- 
ing Wilaon  v.  Chalfant,  15  O.  248,  I  Longs- 
dorfs Notes,  709;  following  Wilkina  v.  Irvine, 
33  O.  S.  138,  III  Longsdorfs  Notes,  6621. 

An  executed  parol  license  in  land  is  ir- 
revocable when  granted  for  a  valuable  con- 
sideration. Such  a  license  is  not  affected  by 
reason  of  not  being  in  writing,  provided  it 
if  founded  upon  a  definite  understanding  be- 
tween competent  parties;  but  where  such  an 
understanding  is  lacking,  the  claimant  must 
establish  his  right  by  showing  adverse  poe- 
session  for  twenty-one  years:  Smith  V.  Rail- 
way Co.,  5  O.  0.  C.  (N.S.)  104,  16  0.  C. 
D,  44  [affinned,  without  opinion.  Smith  v. 
Railway  Co.,  73  0.  a  801]. 


The  original  Ohio  doctrine  was  that  an  ex- 
ecuted parol  licoise  waa  irrevocable:  Wilaom 
V.  CAoi/oMt,  16  O.  248,  I  Longadorfi  Notes, 

709. 

L  conveyed  to  B  certain  premises  by  metes 
and  bounds,  with  covenants  of  seizin,  against 
incumbrances  and  warranty.  A  portion  of  the 
roof  and  eaves  of  a  house  stajiding  on  the 
land  conveyed  extended  over  upon  the  ad- 
joining lot  of  M.  In  an  action  by  L  against 
1!  to  recover  the  purcbase-money,  the  latter 
allied  and  claimed  that  the  right  to  main- 
tain and  use  the  projection  of  said  roof  and 
eaves  was  conveyed  to  him  by  L;  and  that 
M's  right  to  cut  the  same  away,  and  to  oust 
him  from  its  enjoyment,  constituted  a  breach 
of  the  covenants  In  said  deed.  It  was  held 
( 1 )  That  [f  the  right  to  such  projeetion  and 
its  use  lielonged  to  L  at  the  time  of  the  con- 
veyance, it  passed  to  B  as  an  appurtenance 
to  the  parcel  granted;  (2)  if  it  did  not  then 
belong  to  him,  the  projection  not  Iwing  with- 
in the  description  of  the  premises  contained 
in  the  deed,  the  same  did  not  pass,  and  hence 
be  did  not  covenant  to  warrant  and  defend 
it:  Meek  v.  Breekenridget  29  O.  B.  642,  III 
LongsdorfB  Notes,  606. 

An  oral  agreonoit  for  tiie  use  of  a  party 
wall  waa  said  to  be  withdrawn  from  the 
operation  of  the  statute  by  user  of  suoh 
wall:  Batt  T.  CFeyer,  14  O.  C.  C.  220,  7  0. 
a  D.  436. 

These  earlier  eases  hav^  howem,  bem 
overruled;  and  an  oral  agreemoit  for  a 
license  is  said  to  be  in  1^1  effect  a  eontraet 
for  an  easement  and  within  tlie  statute;  and 
performance  on  the  part  of  the  licensee  does 
not  render  such  license  irrevocable:  Yeager 
v.  Tuning,  70  O.  S.  121,  IV  Longsdorfs 
Notes.  1044. 

Where  a  landowner  orally  gives  permis- 
sion to  another  to  occupy  and  use  certain 
iand,  but  does  not  grant  or  attempt  to  grant 
any  interest  in  the  land,  and  the  landowner 
assumes  no  obligation  on  his  part  with  re- 
gard to  such  occupation  or  use,  the  possession 
and  use  of  the  land  are  under  a  hare  license, 
which  is  revocable  at  the  pleasure  of  the 
licensor;  and  this  will  be  so,  although  the 
licensor  has  silently  acquiesced  in  the  mailing 
of  valuable  improvements  and  the  erection  Of 
structures  on  the  land  by  the  licensee.  Such 
a  license  is  terminated  by  the  death  of 
either  of  the  parties:  Fotoler  v.  Delaptain, 
79  O.  8.  270,  IV  Longsdorfs  Notes,  1046.  ■ 

(dd)  Partition. 

Oral  partition  ts  within  the  statute  of 
frauds  as  far  aa  the  legal  titie  of  realty  la 
concerned :  Berry  v.  SeaweU,  9  O.  F.  D.  100. 

In  equity,  however,  oral  partition  Is  valid 
I  ii  it  is  reasonable  uid  fair,  and  if  posaca- 
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•ion  hu  been  taken  thereunder:  Piatt  t. 
Bubb«U,  S  0.  243.  I  LoDgBdorra  Notea,  274; 
Docktermtmn  t.  Sldar,  11  Deo.  Rep.  606,  27 
BulL  195;  WiUiama  t.  Pope,  W.  406, 1  Longs- 
dorfs  Notes,  82;  Cunrnim*  T.  Nutt,  W.  713, 
I  Longadorf  a  Notes,  55. 

An  agreement  to  defer  the  partition  or 
■ale  of  tlie  premises  until  after  a  certain 
date  must  l>e  in  writing:  Jacob  v.  Fiaher, 
6  O,  N.  P.  419,  7  O.  D.  (N.P.)  423. 

Permanent  Leaseholds. 

A  permanent  leasehold  is  said  in  Loring 
V.  MeltHdy,  11  O.  356,  I  Longsdorfs  Notes, 
566,  to  tw  realty.  Questions  of  execution 
vere  iuTolved  and  not  questions  under  6.  C, 
1 8621.  This  view  lias  subsequently  been 
modified. 

A  holding  over  und»  an  invalid  lease 
malces  a  toiant  a  tenant  bam  year  to 
yw  for  the  time  for  which  the  rent  was 
computed:  Railieajf  t.  West,  67  O.  S.  161, 
IV  Longsdorfs  Notes.  710. 

Where  a  tenancy  was  begun  under  a 
written  lease  for  a  term  of  five  years,  with 
a  privilege  of  renewal  for  another  Ave  years, 
and  the  lessee  entered  upon  his  fourth  term 
1^  virtue  of  a  vertial  agreement  for  another 
five  years  under  tlie  same  terms  as  before, 
his  possession  is  referable  to  the  former . 
written  lease,  and  he  becomes  a  tenant  from 
year  to  year:  Bopkina  T.  CorroU,  11  O.  0.  C 
(N.S.)  605,  22  O.  C.  D.  700. 

An  Oral  agreement  to  surrender  a  lease  is 
invalid  under  the  provisions  of  the  statute: 
Strong  v.  Sohmidi,  16  O.  C.  a  238.  8  O.  C. 
D.  651. 

E.  AoBEEUCNT  Not  to  bb  Pebtokhid 
Within  Ohb  Yeas. 

A  contract  whereby  the  lessor  agrees  not 
to  carry  on  the  same  business  as  that  which 
the  lessee  is  about  to  carry  on,  in  the  same 
locality,  for  a  period  of  five  years,  is  with- 
in the  provisions  of  the  statute:  Oottachalk 
V.  Witter,  25  0.  S.  76,  III  Longsdorfs  Notes, 
21 L 

An  agreement  which  provides  that  a 
promissory  note  shall  not  be  due  and  payable 
until  the  performance  of  certain  covenants, 
which  can  not  be  performed  within  a  year, 
is  within  the  statute:  Harley  v.  Weber,  2  O. 
C.  O.  67,  1  O.  C.  D.  360. 

Whether  an  oral  contract  for  one  year  to 
begin  in  the  future  was  within  the  statute 
was  queried  but  not  decided,  as  the  question 
was  not  presented  in  the  pleadings  or  at  the 
trial  below:  Basoom  v.  Shillito,  37  O.  S. 
431,  III  Longsdorfs  Notes,  926. 

A  provision  for  a  lease  to  run  for  one 
year,  and  to  begin  about  fifteen  days  after 
mailing  the  contract,  was  said  to  be  within 


the  statute,  in  Bafer  v.  Corbin,  6  O.  N.  P. 
(N.S.)  468.  14  0.  D.  (N.P.)  674. 

If  a  contract  may  or  may  not  be  performed 
completely  within  one  year  from  the  time  of 
making  it,  such  contract  is' not  within  the 
statute,  even  though  actual  performance  may 
extend  beyond  the  year:  Raitdall  v.  Turner, 
17  0.  8.  262,  II  Longsdorfs  Notes,  832; 
Blakeney  v.  Qoode,  30  0.  S.  350,  III  Longs- 
dorfs Notes,  633;  Jonet  v.  Pouch,  41  O.  8. 
146,  IV  Longsdorfs  Notes,  66;  Weatropp  T. 
Weetropp,  13  O.  C.  C  244,  7  O.  C.  D.  14; 
Slocumb  V.  Seymour,  7  Dec  Rep.  568,  8  BulL 

In  Jones  v.  Pouch,  41  0.  S.  146,  IV  Longs- 
dorfs Notes,  55,  it  was  said  that  an  oral 
agreement  to  construct  a  section  of  a  road 
in  one  year  and  twenty  days  from  the  date 
of  the  contract  was  enforcibie,  it  being 
shown  that  the  road  could  be  completed  witli* 
is  the  year;  the  twenty  days  being  added  as 
a  precaution  against  contingencies. 

An  agreement  made  ten  months  ud  a  half 
before  a  note  becomes  due  to  extend  ntoh 
note  for  one  year  after  maturify,  upon  eon* 
sideration  of  the  payment  of  interest  in 
advance  at  an  agreed  rate,  is  within  the 
statute;  even  if  interest  is  paid  in  advanoe, 
in  accordance  with  the  terms  of  such  agree- 
ment, within  a  year  after  the  time  of  mak- 
ing such  contract:  Reinheimer  v.  Carter,  81 
O.  S.  670,  lU  Longsdorfs  Notes,  607. 

An  oral  agreement  whereby  one  party  is 
to  solicit  subscriptions  for  a  guaranty  com- 
pany in  its  department  of  guaranteed  at- 
torneys, and  such  party  is  to  be  paid  a  com- 
mission upon  the  original  contract  and  a 
commission  upon  the  renewals  of  such  con- 
tracts thereafter,  is  said  not  to  be  within 
the  statute:  Kurz  T.  Fidelity  £  Guaranty 
Co.,  7  O.  N.  P.  118,  9  0.  D.  (N.P.)  741. 

An  oral  lease  of  realty  to  be  fully  per. 
formed  more  than  a  year  from  the  time  of 
making  such  contract,  is  within  the  statute 
(G.  C,  S862I),  as  well  as  within  G.  C, 
g  8620:  Hafer  v.  Corbin,  6  O.  N.  P.  (N£.) 
468,  14  O.  D.  {N.P.)  674. 

A  contract  to  be  performed  at  the  death 
of  one  of  the  parties  is  not  within  the  stat- 
ute. The  fact  that  under  the  statutes  con- 
trolling the  administration,  the  administra- 
tors could  not  be  compelled  to  pay  such 
claim  until  eighteen  months  after  the  death 
of  such  party,  does  not  bring  such  contract 
within:  Wesiropp  v.  Westropp,  13  O.  C. 
C.  244,  7  O.  C.  D.  14. 

Where  a  plaintiff  entered  into  a  verbal 
contract  for  his  services  in  procuring  cer- 
tain contracts  for  defendant,  without  any 
limitation  as  to  time  of  service,  and  the 
services  were  rendered  and  completed  and 
the  contract  fully  performed  within  a  year, 
the  statute  of  frauds  does  not  apply :  France* 
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T.  UcOabe,  8  O.  N.  P.  3«0.  11  0.  D.  (N.P.) 
398. 

A  rehiring  on  December  12th,  for  a  new 
year  to  begin  January  Ist,  it  clearly  within  j 
the  itatute:   McCammon  T.  Manufacturing 
Co.,  Q  Dec.  Rep.  1155,  10  Am.  L.  Rec.  688,  7 
Bull.  321. 

An  oral  contract  of  hiring  for  a  year  ia 
not  brought  within  the  statute  by  delay  in 
beginning  the  aerricea,  unless  the  comple- 
tion is  extended  beyond  the  year:  Wolf  T. 
Warrington,  8  Dec.  Rep.  219,  6  Bull.  338. 

An  oral  agreement  twenty  days  before  a 
note  matures,  that  it  may  be  renewed  for 
a  year  at  eight  per  cent.,  is  within  the  stat- 
ute: Jones  T.  McReynoldt,  4  Dec.  Rep.  76,  1 
Clev.  L.  Rep.  1. 

An  oral  agreement  if  sufficiently  proven 
will  constitute  a  compact  between  the  par- 
ties to  support  mutual  wills,  if  not  objec- 
tionable for  other  reasons:  Minor  v.  Minor, 
2  O.  N.  P.  (N.a)  439,  16  O.  D.  (N.P.)  264. 
See  also  Wills,  Ijcoachs  and  Ditiseb. 

F.  CoimuoTS  or  Raocm). 

The  statute  of  frauds  (G.  C,  $8621)  is 
said  to  apply  to  simple  contracts  only  and 
not  to  contracts  of  a  higher  class,  euch  as 
contracts  of  record.  Accordingly,  a  contract 
made  in  open  court  in  appropriation  pro- 
ceedings whereby  a  railway  undertakes  to 
maintain  fences  and  crossings  forever  ia  not 
within  the  statute;  and  such  contract  is 
valid  if  it  is  shown  upon  the  record  of  the 
court,  although  it  is  not  signed  by  the  party 
to  be  charged  therewith:  Huston  v.  Railtoay, 
21  O.  S.  235,  III  Longsdorf's  Notes,  20. 

III.   NOTE  OR  MEMORANDUM. 

A.  COHTENTS. 

Several  writings,  though  made  at  different 
times,  may  be  construed  together  for  the  pur- 
pose of  ascertaining  the  terms  of  a  contract 
required,  by  the  statute  of  frauds,  to  be  in 
writing  and  signed  by  the  party  to  be  charged 
therewith.  If  some  only  of  such  writings  be 
BO  signed,  reference  must  be  specifically  made 
therein  to  those  which  are  not  so  signed; 
but  if  each  of  the  writings  be  so  signed,  such 
reference  to  the  others  need  not  be  made,  if, 
by  inspection  and  comparison,  it  appear  that 
they  severally  relate  to  or  form  part  of  the 
same  transaction:  Thayer  v.  Luce,  22  O. 
S.  62,  III  Longsdorf  s  Notes,  57. 

An  instrument  in  writing  in  the  usual 
form  of  a  deed  of  conveyance,  but  not  de- 
livered as  such,  may  nevertheless  be  delivered 
as  an  executory  contract,  or  as  partial  evi- 
dence of  a  contract  to  sell  and  convey  the 
lands  therein  described;  and  if  signed  and  so 
delivered  1^  the  v«idor,  and  accepted  by  the 


vendee.  It  is  sufficient  in  an  action  tliereea, 
against  the  vendor,  to  take  the  case  ovt  of 
the  operation  of  the  statute  of  frauds:  Thayef 
V.  Luee,  22  0.  S.  62,  III  Longsdorf's  Not«t. 
57. 

Failure  to  describe  or  identify  the  prop- 
erty or  subject  of  the  contract  is  a  fatal 
defect:  Thayer  v.  Luce,  22  O.  8.  62.  Ill 
Longsdorf  a  Notes,  67. 

An  agmt  to  make  a  contract  to  aell  lind 
may  be  authorised  by  parol:  RoWmvm  T. 
Bathaway^  2  Dee.  Rep.  681,  4  W.  L.  M. 
106;  /onw  T.  Leicts,  8  Dec.  Rep.  868,  7  BulL 
211, 

Where  an  agent  has  been  authorized,  by 
an  instrument  of  writing,  to  enter  into  a 
contract  on  the  part  of  hia  principal  with  a 
third  person  therein  named,  and  all  the  terms 
and  conditions  of  the  proposed  contract  are 
contained  in  the  instrument,  and  the  sanw 
is  signed  by  the  principal,  or  by  some  other 
person  thereunto  authorised,  the  agent  may, 
in  the  execution  of  the  power,  deliver  such 
instrument  to  the  person  named  as  and  for 
the  proposal  of  his  principal;  and  when  such 
person  assents  to  and  accepts  the  proposal 
thus  made,  the  contract  is  complete;  and 
the  agreement  thus  entered  into  ia  "in  writ- 
ing and  signed"  by  the  proponent  within 
the  meaning  of  the  statute:  Furnace  Co.  T. 
RaUroadt  22  O.  S.  461.  Ill  Longsdorf  s  Notes. 
93. 

The  memorandum  in  writing  which  is  re- 
quired by  the  ststute  of  fran^,  is  a  memo- 
randum of  the  agreemoit  between  parties; 
and  it  is  not  sufBeient  unless  it  cmtains  the 
essratUl  terms  of  the  agreement  expressed 
with  such  clearness  and  certainty  that  they 
may  be  understood  from  the  memorandum 
itself  or  some  other  writing  to  which  it 
refers,  without  the  neeesrity  of  resorting  to 
parol  proof:  KUng  t.  ZTordfner,  65  O.  B.  86, 
IV  Longsdorf's  Notes,  882. 

To  make  a  valid  contract  to  leave  an  es- 
tate including  real  property  to  another  by 
will,  it  is  not  only  necessary  that  the  con- 
tract, or  a  memorandum  thereof,  shall  be 
in  writing  signed  for  the  purpose  of  giving 
it  authenticity  as  an  agreement,  but  the 
terms  of  the  agreement  must  be  expressed 
with  reasonable  certainty  in  the  writing, 
and  it  must  contain  a  sufficiently  definite 
identification  of  the  property  to  be  so  dis- 
posed of:  Kling  V.  Bordner,  65  0.  3.  86,  IV 
Longsdorf's  Notes,  882. 

It  Is  not  necessary  that  the  consideration 
be  set  forth  in  the  note  or  memorandum 
(decided  in  case  of  contracts  to  answer  for 
the  debt  of  another) :  Reed  v.  Evans,  17  0. 
128,  I  Longsdorfs  Notes,  SOO;  Duchwall  T. 
Rogers,  16  0.  B.  644,  II  Longsdorfs  Notes, 
747. 
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The  written  memorandum  must  show  all 
the  terms  of  the  contract.  A  written  agree- 
ment for  the  sale  of  an  interest  in  realty, 
which  is  subsequently  modified  by  an  oral 
agreement,  can  not  be  enforced  as  modified: 
Clark  T.  Guest,  54  O.  S.  298,  IV  Longsdorf's 
Notes.  636. 

If  an  auctioneer,  by  mistake,  enters  the 
wrong  name  of  the  owner  of  the  realty  in 
his  monorandum  made  at  the  time  of  the 
sale,  such  mistake  can  be  corrected  in  eq- 
uity: Pugh  T.  Chesaeldine,  11  0.  109,  I 
Longsdorf's  Notes,  546. 

Parol  evidence  to  identify  the  subject- 
matter  is  admissible,  as  in  one's  agreement 
to  sell  "his  house,"  to  show  what  house: 
Oraf  V.  Wirthweine,  12  Dec.  Rep.  4,  1  H.  19. 

A  receipt  by  defendant,  thus,  "received  of 
B  ten  dollars  as  part  purchase-mon«y  on 
house  and  lot  No.  191,  T  street,  as  per  agree- 
ment," does  not  show  that  defendant  ac- 
cepted the  oral  proposition  to  sell,  and  is 
therefore  not  sufiicient;  Boest  v.  Donm,  4 
Dec  Rep.  526,  2  Clev.  L.  Rep.  313. 

No  hard  and  fast  rule  has  obtained  in  this 
state  retiring  speciflc  performance  to  be  in 
the  very  letter  of  the  contract,  and  where 
the  contract  renders  it  obvious  what  land 
it  was  proposed  to  convey,  a  pertinent  de- 
scription will  be  inserted  by  the  court  in  its 
decree;  8t.  Xavier  College  v.  Brigga,  13  0. 
C.  C.  (N.S.>  401,  23  O.  C.  D.  468. 

B.  Mbhoranduic  Consisting  of  Diffeb- 

ENT  InSTBUUCNTS. 

Several  writings,  though  made  at  differ- 
ent times,  may  be  construed  together,  for 
the  purpose  of  ascertaining  the  terms  of  a 
contract  required,  by  the  statute  of  frauds, 
to  be  in  writing  and  signed  by  the  party  to 
be  charged  therewith.  If  some  only  of  such 
writings  be  so  signed,  reference  must  be 
speeiflcally  made  therein  to  those  which  are 
not  so  signed;  but  if  each  of  the  writings  be 
so  signed,  such  reference  to  the  others  need 
not  be  made,  if,  by  inspection  and  compari- 
son, it  appear  that  they  severally  relate  to 
or  form  part  of  the  same  transaction:  Thayer 
T.  Lkos,  22  O.  S.  62,  III  Longsdorf's 
Notes.  67. 

An  unsigned  instrument  which  is  not  in- 
corporated by  reference  into  an  inRtrument 
which  is  signed,  is  not  a  sufficient  memo- 
randum or  part  thereof  within  the  meaning 
of  the  statute:  Anderson  v.  Harold,  10  O. 
399,  I  Longsdorf's  Notes,  523. 

C.  SlQNATUBB. 

Where  the  name  of  the  agent,  with  whom 
a  contract  for  the  purchase  of  real  estate 
was  made,  appears  in  the  written  memo- 
randum  of  the  agreement  signed  by  the  pur- 


chaser, who  is  tlie  party  to  be  charged,  the 
statute  of  frauds  is  satisfied,  although  the 
names  of  the  principals  are  not  disclosed 
therein:  Walah  v.  Barton,  24  O.  S.  28,  III 
Longsdorf's  Notes,  157. 

Under  the  provision  of  the  statute  the 
name  of  the  person  to  be  charged  must  ap- 
pear somewhere  upon  the  instnunent:  An- 
derson T.  Harold,  10  0.  399,  I  Longsdorfs 
Motes,  523. 

The  auctioneer  is  the  agent  of  both  the 
vendor  and  the  vendee  at  the  time  of  the 
sale  for  the  purpose  of  making  a  memoran- 
dum of  such  sale;  and  such  memorandum 
made  and  signed  by  him  at  the  time  of  such 
sale  is  sufficient  to  comply  with  the  statute: 
Pugh  V.  Cheaseldine,  11  O.  109,  I  Longsdorf's 
Notes,  545. 

The  statute  merely  requires  the  memo- 
randum to  be  signed  by  the  party  to  be 
charged  therewith;  and  accordingly  if  such 
party  signs  the  memorandum,  it  is  not 
necessary  that  the  adversary  party  should 
sign  it:  Thayer  v.  Luce,  22  0.  S.  62,  III 
Longsdorf's  Notes,  S7;  Brevmng  Co.  T.  Ma»- 
well,  78  O.  S.  54,  IV  Longsdorfs  Notes, 
1038;  Egle  v.  ilorrivm,  6  O.  0.  C-  (N.S.) 
609,  17  0.  C.  D.  497  [idflnned,  withotit 
opinion,  Morrison  t.  Egle,  73  O.  S.  388]. 
See  also  State,  ex  rel.,  v.  QilJUlan,  3  0.  N. 
P.  {N.8.)  153,  15  O.  D.  (N.P.)  766  [af- 
firmed,  Btate,  ea  rel,  v.  Oilfillan,  3  0.  L.  R. 
476,  19  0.  C.  D.  700;  modified,  Thomag  T. 
State,  ex  rel.,  76  O.  S.  341.  IV  Longsdorf's 
Notes,  1025]. 

The  fact  that  a  memorandum,  or  propo- 
sition, being  signed  only  by  the  party  sought 
to  be  charged  and  not  by  the  other,  does  not 
bind  the  latter,  does  not  avoid  the  contract, 
or  prevent  specific  performance  by  the  want 
of  mutuality.  The  statute  has  affected  the 
remedy  only  as  to  the  one  sought  to  be 
charged:  Thayer  v.  Luce,  22  0.  S.  62,  III 
Longsdorf's  Notes,  57.    See  also  Contbacts. 

It  appears  to  be  held  that  a  signature 
made  by  an  agent  is  sufficient :  Kling  v. 
Bordner,  65  O.  S.  86,  IV  Longsdorf's  Notes, 
882. 

If  the  contract  was  with  an  agent,  and 
in  his  own  name  only,  or  is  with  a  person 
acting  for  himself  and  another,  the  agency 
may  be  shown  by  oral  testimony  and  the 
principal  may  sue:  Thayer  v.  Luce,  22  O.  S. 
62,  III  Longadorf's  Notes,  57. 

A  written  contract  for  the  sale  of  real 
estate,  made  and  signed  by  an  agent  in  his 
own  name  and  without  disclosing  his  agency, 
or  the  name  of  his  principal,  satisfies  the 
requirements  of  the  statute  of  frauds,  and  is 
binding  on  and  may  he'  enforced  by  the  prin- 
cipal: Egle  T.  Morrison,  6  O.  C.  C.  {V.8.) 
609,  17  0.  C.  B.  407  [affirmed,  without  opin- 
ion, Morrison  v.  Egle,  73  0.  S.  388]. 
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An  owner's  written  authority  to  a  broker 
to  Bell  his  house  on  certain  terms,  under 
which  the  plaintiff  wrote  an  acceptance  if 
the  title  proves  good,  aatisfiea  the  statute: 
Forbi9  y.  BhattUr,  13  Dee.  Rep.  789,  2  C.  S. 
C.  R.  95. 

Authority  to  close  the  sale  is  authority 
to  sign  the  agreement,  though  the  principal 
has  said  he  would  sign  nothing:  Jones  T. 
Lewis,  8  l>ec.  Rep.  368,  7  Bull.  211. 

D.    AlTTHOBITY  OF  AOENT. 

In  the  absence  of  speeifio  statutory  pro- 
Ti8i<m  therefor,  it  is  Dot  necessary  that  the 
authority  of  an  agent  to  sign  a  note  or  mem- 
orandum under  the  statute  should  be  in 
writing:  Spengler  v.  Sonnenberg,  88  O.  S. 
207;  Kobinaon  v.  Hathaway,  2  Dec.  Rep.  681, 
4  W.  L.  M.  105;  Jones  v.  Lewis,  8  Dec.  Rep. 
368,  7  Bull.  211. 

This  view  seems  to  be  assumed  in  Walsh 
T.  Barton,  24  O.  S.  28,  III  Longsdorfs  Notes, 
157. 

Where  the  express  authority  of  an  agent 
to  sign  an  agreement  in  writing  for  the  sale 
of  lands  rests  in  parol,  the  proof  must  be 
clear  and  convincing  not  only  of  such  parol 
authority,  but  also  that  the  authority  was 
such  aa  to  permit  the  inclusion  of  all  of 
the  material  terms  which  are  embodied  in 
the  instrument:  Spengler  v.  Sonnenberg,  88 
O.  S.  207. 

If  an  agent,  acting  under  express  author- 
ity to  enter  into  a  written  contract  for  the 
sale  of  land,  makes  a  contract  for  his  prin- 
cipal which  includes  terms  not  authorized, 
the  agreement  is  void,  and  its  performance 
will  not  be  enforced:  Spengler  T.  Sonnen- 
berg, 88  0.  S.  207. 

In  a  proceeding  to  enforce  specific  per- 
formanee  of  a  written  contract  for  the  sale 
of  real  estate,  signed  by  an  agent  under 
express  authority,  it  must  be  shown  that 
the  authority  was  such  as  to  permit  the 
making  of  the  identical  contract  sued  on, 
and  not  of  a  contract  differing  therefrom  in 
a  material  respect:  Spengler  T.  Bonnenherg, 
88  O.  S.  207. 

E.  Necbssitt  of  Dblivebt. 

An  instrument  of  writing  in  the  usual 
form  of  a  deed  of  conveyance,  but  not  de- 
livered aa  such,  may  nevertheless  be  deliv- 
ered as  an  executory  contract,  or  as  par- 
tial evidence  of  a  contract  to  sell  and  con- 
vey the  lands  therein  described;  and  if 
signed  and  so  delivered  by  the  vendor  and 
accepted  by  the  vendee,  it  is  sufficient,  in  an 
action  thereon,  against  the  vendor,  to  t^e 
the  ease  out  of  the  operation  of  the  statute 
of  frauds:  Thayer  t.  Luce,  22  O.  S.  62,  III 
LongsdorFs  Notes,  57. 


It  is  not  necessary  for  a  compliance  with 
the  statute  that  the  written  memorandum 
should  have  been  delivered:  Bovekamp  v. 
Elahoff,  3  O.  N.  P.  158,  4  O.  D.  {N.P.)  171. 

IV.   KFPECT  OF  FAILURB  TO  CX)MPLY 
WITH  THE  STATUTE. 

A.    AonON  OK  CONTBAOT. 

If  a  contract  is  within  the  scope  of  the 
statute  and  such  contract'  is  not  in  writing 
and  no  note  or  memorandum  thereof  is  in 
writing,  aa  required,  no  action  at  law,  nor 
inequity  in  the  absence  of  technical  part 
performance  (see  V,  B.  c,  post)  can  be 
brought  upon  such  contract:  Easier  v.  White, 
12  0.  S.  219,  II  Longsdorf's  Notes,  558; 
Kelsey  v.  Hibba,  13  O.  S.  340,  II  Lon^orf's 
Notes,  612;  Oottachalk  T.  Witter,  25  O.  S. 
76,  III  Lot^sdorf's  Notes,  211;  Henry  v. 
Henry,  27  O.  S.  121,  III  Longsdorfs  Notes, 
347;  Birchell  v.  Neaster,  36  O.  S.  331,  lU 
Longsdorf's  Notes,  855;  Shahan  v.  Sican,  48 
O.  S.  25,  IV  Longsdorf's  Notes,  400;  KUng 
v.  Bordner,  65  0.  S.  8tf,  IV  Longsdorrs 
Notes,  882. 

Such  contract  e&n  not  be  naed  as  a  de- 
fense against  what  would  have  been  a  good 
cause  of  action  but  for  such  oral  agreesneut: 
Finch  V.  Finch,  10  0.  S.  601,  II  Longsdorfs 
Notes,  4S7;  Beinheimer  t.  Carter,  31  O.  8. 
579,  in  Longsdorf's  Notes,  607. 

If  an  agent  who  is  to  receive  a  commis- 
sion for  selling  land  obtains  an  oral  con- 
tract, wherry  the  vendee  agrees  to  pntvhase 
such  realty,  such  contract  is  not  aifbrcible 
by  the  vendor,  and  the  agent  is  not  ^titled 
to  a  commission  for  making  such  sale,  ev^ 
though  the  vendee  has  paid  down  earnest  to 
bind  the  bargain:  Pfanz  v.  Hvmburg,  82 
O.  S.  1,  IV  Longsdorf's  Notes,  1069. 

While  a  memorandum  may  be  valid  with- 
out delivery,  a  written  contract  or  memo- 
randum may  be  signed  under  an  oral  agree- 
ment that  it  shall  not  take  effect  until  the 
happening  of  some  other  and  further  event; 
and  unless  such  event  happens  such  contract 
does  not  take  effect.  Such  condition  prece- 
dent may  be  shown  by  oral  evidence:  Bove- 
kamp V.  Elahoff,  3  0.  N.  P.  158,  4  0.  D,  (N. 
P.)  17L 

A  judgment  based  solely  on  the  question 
of  the  statute  of  frauds  is  not  a  bar  to  a 
subsequent  action  upon  the  same  contract 
in  which  the  question  of  the  statute  of  frauds 
is  not  present:  Barr  v.  Poor,  2  O.  N.  P.  (N. 
S.)  208,  15  0.  D.  (N.P.)  217  [affirmed, 
Barr  v.  Poor,  7  O.  0.  C.  (N.S.)  333,  18  0. 
C.  D.  257,  which  was  affirmed,  without  opin- 
ion. Poor  V.  Barr,  76  O.  S.  630]. 

The  fact  that  a  verbal  agreement  to  sell 
land  is  void  under  the  statute  of  frauds 
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does  not  make  it  illegal:  Gallagher  v.  De.t- 
telbach,  1  O.  C.  C.  (N.S.)  598,  15  0.  C.  D. 
342. 

A  promise  to  put  in  writing  a  contract 
whieli  must  be  in  writing,  being  broken,  ib 
not  actionable  unless  this  was  prevented  by 
fraud:  Bmith  v.  Bowler,  13  Dec.  Rep.  95, 
2  D.  153. 

B.  RECovmT  OF  CoNsmraunoiT. 

If  a  contract  within  the  statute  is  broken, 
the  part^  who  is  not  in  default  may  re- 
cover what  he  has  parted  with  under  such 
contract:  Fitch  T.  Sargeant,  I  O.  352,  I 
Longsdorf'a  Notes.  87;  Oott»chalk  v.  WUter, 
26  O.  &  76,  III  Longsdorf's  Notes.  211; 
Totc:$ley  v.  Moore,  30  0.  S.  184,  HI  Longs- 
dorfs  Notes,  623;  Murphy  t.  Adams.  8  O. 
C.  C.  (N.S.)  583,  10  O.  C.  D.  405. 

One  who  has  performed  labor  under  a 
contract  not  to  be  performed  within  the  year 
may  recover  compensation  for  the  work  done, 
if  he  is  discharged  by  his  employer  with- 
out just  cause:  Towsley  v.  Moore,  30  O.  S. 
184,  III  Longsdorf's  Notes,  523. 

By  parol  agreement  an  owner  of  land  let 
another  take  possession  and  erect  expensive 
improvement);,  agreeing  to  sell,  or  lease  or 
make  it  right,  but  no  time,  or  terras,  or 
price,  or  rent  was  agreed  on.  The  vendor 
then  took  possession  and  appropriated  the 
other's  improvements  and  sold  to  one  with 
notice.  It  was  held  that  assumpsit  for  work 
and  labor  will  not  lie  to  recover  the  value 
of  the  improvements,  for  there  is  no  implied 
promise.  But  there  is  a  remedy  either  at 
law  by  action  for  breach  of  contract,  or  in 
equity  for  specific  performance  or  damages: 
Welsh  V.  Welsh,  6  0.  425,  I  Longsdorf's 
Notes,  297. 

If  a  vendee  in  possession  under  an  in- 
definite oral  contract  is  evicted  and  seeks 
to  recover  compensation,  he  can  recover  at 
law  only  compensation  paid  by  him  and  not 
the  value  of  improvements  made  for  his  own 
boieftt,  for  the  implied  promise  is  only  to 
restore  the  former  compensation  for  im- 
proranents  made  in  relUnce  upon  an  oral 
contract  must  be  sought  in  equity:  Welsh 
T.  Welsh,  5  0.  425,  I  Longadorf  s  Notes,  297. 

If  the  vendor  under  an  oral  contract  for  | 
tiie  sale  of  realty  refuses  to  perform,  the  , 
vendee  may  recover  the  consideration  paid  . 
therefor:  Fitch  t.  Sargeant,  1  O.  352,  I  | 
Longsdorrs  Notes,  87;  Qottschalk  v.  Witter,  | 
25  O.  S.  78,  III  Longsdorfs  Notes,  211.  1 

The  fact  that  a  verbal  agreement  to  sell  i 
land  is  void  under  the  statute  of  frauds  does  I 
not  make  it  illegal.  If  the  vendor  has  the  ^ 
deed  ready,  and  is  able  to  and  repeatedly  ! 
offers  to  convey,  but  ia  prevented  from  so  i 
doing  by  the  refusal  of  the  vendee  to  accept  i 


a  deed,  and  six  months  later  the  vendor 
conveys  the  land  to  another,  a  suit  can  not 
thereafter  be  maintained  by  the  vendee  to 
recover  the  earnest  money  on  the  ground  that 
it  was  paid  without  consideration:  Gallagher 
T.  Dettelbaeh,  1  O.  C.  C.  (N.S.)  698,  15  O. 
C.  D.  342.   See  also  Venoob  Aini  Pubchaseb. 

A  contract  for  the  performance  of  services, 
a  part  of  the  agreed  value  thereof  to  be 
credited  on  the  purchase  price  of  real  es- 
tate thereafter  to  be  conveyed,  although  for 
the  sale  of  real  estate  and  not  in  writing, 
furnishes  a  basis  for  the  value  of  the  serv- 
ices rendered,  provided  the  party  agreeing 
to  perform  the  work  did  not  abandon  it  or 
fail  to  go  forward  with  it  through  his  own 
fault:  Murphy  v.  Adams,  8  O.  C.  C.  (N.S.) 
583,  19  O.  C.  D.  405.    See  also  Sebvices. 

The  party  who  is  in  default  can  not  re- 
cover compensation  for  what  he  has  done 
under  an  oral  contract  within  the  provisions 
of  the  statute :  A  bbott  v.  Inakip,  29  0.  S.  69, 
III  Longsdorf's  Notes,  437. 

One  who  has  performed  labor  under  a  con- 
tract not  to  be  performed  within  the  year, 
and  who  has  broken  such  contract,  can  not 
recover  reasonable  compensation  for  the  labor 
performed  prior  to  such  breach:  Abbott  v. 
Tnskip,  29  O.  S.  59,  III  longsdorf's  Notes, 
437. 

Where  an  oral  contract  for  services  as 
housekeeper  is  on  promise  to  compensate  by 
giving  a  farm,  and  thus  is  within  the  stat- 
ute of  frauds,  action  lies  on  quantum  meruit, 
and  the  value  of  the  farm  may  be  given  to 
show  the  amount  intended  to  be  paid  and 
that  the  services  were  worth  it:  Berry  v. 
Collins,  9  0.  C.  C.  656,  6  O.  C.  D.  597. 

The  tenant  having  enjoyed  the  premises 
can  not  resist  payment  of  rent  during  such 
time  because  there  was  no  written  lease. 
The  statute  does  not  apply:  Moore  v. 
Beasley,  3  O.  294,  I  Longsdorf's  Notes,  171. 

V.    EFFECT  OF  PERFORMANCE. 

A.   Perfobua>-ce  on  One  Side. 

1.    Executory  Covenants  Within  Statute  of 
Frauds. 

Performance  by  one  party  even  if  complete 
which  leaves  executory  covenants  to  be  per- 
formed on  the  other  side  to  do  acts  which 
are  within  the  statute  does  not  prevent  its 
application  to  such  contract:  Sites  v.  KeUer, 
6  0.  483,  I  Longsdorf's  Notes,  353;  Pollard 
V.  S^tKtter,  6  O.  528,  1  Longsdorf's  Notes,  358. 

In  an  oral  contract  for  the  sale  of  land, 
payment  of  the  purchase  price  does  not  take 
such  contract  out  of  the  statute  of  frauds: 
Crabill  V.  Marsh,  38  0.  S.  331,  III  Longs- 
dorf's Notes,  072;  Thomas  v.  Watt,  15  0.  D. 
(N.P.)  427. 
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If  the  vendee  has  perfonned  labor  under 
*  contract  for  the  eale  of  realtj,  he  may 
reeorer  reasonable  compensation  for  such 
labor  if  tne  vendor  makes  default:  Murphy 
v.  Adams,  8  0.  0.  0.  (N^.)  688,  19  O.  C. 
D.  406. 


8.   Sweoutory  Covettantt  Not  Within  Stat- 
ute of  Prauda. 

Full  performance  by  one  side  which  leaves 
executory  covenants  on  the  other,  which  of 
themselves  are  not  within  the  statute,  re- 
moves the  contract  from  the  operation  of  the 
statute,  even  if,  prior  to  such  performance, 
it  would  have  been  within  its  provisions: 
Randall  v.  Turner,  17  O.  S.  262,  II  Longe- 
dorf's  Notes,  832;  Negley  v.  Jeffera,  28  O.  S. 
90,  III  Longsdorfs  Kotes,  301;  Nonamaker 
V.  Amos,  73  O.  S.  163,  IV  Longsdorfs  Notes, 
1000. 

If  tiie  vendor  under  an  oral  contract  for 
the  sate  of  realty  has  performed  fully, 
•ueh  contract  may  be  proved  in  an  action 
to  recover  the  purchase  price:  Randall  t. 
Turner,  17  O.  S.  862,  II  Longsdorfs  Notes, 
832. 

If  title  to  realty  has  been  conveyed  by 
deed  in  compliance  with  a  contract  to  con- 
vey, an  oral  contract  modifying  the  provi- 
sions for  payment  of  the  purchase  price  is 
valid:  Negley  v.  Jeffers,  28  O.  S.  90,  III 
Longsdorfs  Notes,  391. 

An  oral  contract  modifying  the  provisions 
of  a  written  contract  for  the  payment  of 
royalties  undor  an  oil  lease  is  valid:  Nona- 
maker  T.  Amo$,  78  O.  S.  163,  IV  Longsdorfs 
Notes,  1000. 

Where  an  oil  leue  provides  that,  in  con- 
sideration of  the  grant  therein  made,  the 
lessee  will  yield  and  pay  to  the  lessor  as  roy- 
alty a  certain  share  of  "the  oil  produced 
uid  saved  from  the  premises,"  the  parties  of 
the  lease  may  subsequently,  for  a  considera- 
tion, increase  or  decrease  the  royalty  by 
parol  agreement,  and  such  i^eement  is  not 
within  the  statute  of  frauds:  Nonamaker  v. 
Amos,  73  O.  S.  ley,  IV  Longsdorfs  Notea, 
1000.   See  also  On.  Am>  Gas. 

An  agreement  between  landlord  and  ten- 
ant for  an  increase  in  rent  if  tenant  holds 
oyer  Is  operative  if  tmant  retains  possession 
after  the  expiration  of  the  original  term: 
Jfoore  T.  Barter,  67  O.  S.  250,  IV  Longs- 
dorfs Notes,  930. 

An  oral  agreement  made  prior  to  the  ex- 
ecution of  a  written  lease,  to  the  effect  that 
at  tiie  end  of  the  year  the  lessor  should  pay 
a  rdiate  to  the  lessee,  was  said  to  be  invalid 
under  the  provisions  of  the  statute.  Irre- 
spective of  the  application  of  the  statute, 
radi  a  contract  would  apparently  be  invalid 


under  the  parol  evidence  rule:  Strong 
Bchmidt,  13  0.  C.  C.  302.  7  O.  C.  D.  233. 

When  an  owner  contracts  in  writing  with 
a  broker  to  sell  a  parcel  of  land,  and  the 
broker  secures  a  purchaser,  who  offers  to 
take  the  land  in  accordance  with  such  con- 
tract, and  duly  tenders  the  money  to  and 
demands  a  deed  from  the  owner,  such  broker 
is  entitled  to  his  commission,  although  no 
memorandum  in  writinf^  of  the  contract  be- 
tween the  brolcer  and  purchase  is  signed  by 
the  purchaser:  Barber  t.  Beade,  10  O.  0.  C. 
{N.8.)  842,  20  O.  a  D.  187.  See  aiao  Keu. 
Pbofkbtt. 

Where  the  husband  executes  an  oral  con- 
tract by  executing  hia  last  will  and  testa- 
ment in  conformify  thereto  and  dies,  leaving 
said  will  in  effect,  the  devisees  of  the  wife 
will  not  be  permitted  to  interpose  the  defense 
of  the  statute  of  fraud*.  The  performance 
by  the  husband  will  be  held  to  take  the  case 
out  of  the  operation  of  the  statute  in  such 
cases:  Orary  v.  McCrory,  9  0.  N.  P.  (N.S.) 
1,  20  O.  D.  (N.P.)   110.   See  also  Wzlu, 

LXQACIEa  AND  DSVISBS. 

B.   Pabt  Febtobm arcb. 
I.    In  Squity. 
(a)    Bale  of  Land, 
iaa)   What  Constitutes. 

In  contracts  for  the  sale  of  land,  a  change 
of  possession  under  such  contract  and  re- 
ferable thereto,  whereby  the  vendee  is  put 
in  possession  of  the  realty  to  be  sold,  re- 
moves such  contract  from  the  operation  of 
the  statute  and  entitles  the  vendee  to  the 
relief  of  specific  performance:  Wither  T. 
Paine,  1  O.  261,  I  Longsdorfs  Notes,  76; 
Cvllen  V.  Buckingham,  1  0.  264,  I  Longs- 
dorfs Notes,  79;  Waggoner  v.  Speck,  3  0. 
292,  1  Longsdorfs  Notes,  171;  Jfoore  v. 
Beaeley,  3  O.  294,  I  Longsdorfs  Notes,  171; 
^rul^man  V.  Wells,  13  O.  43,  I  Longsdorfs 
Notes,  623;  Kelly  v.  Stanbery,  13  O.  408,  I 
Longsdorfs  Notes,  644;  Wilson  T.  Ohdlfant, 
16  O.  248,  I  Longsdorfs  Notes,  700;  Kay  T. 
Watson,  17  0.  27,  I  Longsdorfs  Notes,  793; 
Grant  T.  Ramsey,  7  O.  S.  1S7,  II  Longsdorfs 
Notes,  286;  Dominick  v.  Kane,  4  0.  N.  P. 
(N.S.)  683,  17  O.  D.  (N.P.)  353;  Thomas  v. 
Watt,  16  O.  D.  (JH.V.)  427. 

A  continuance  of  possession  which  did  not 
begin  undo-  the  oral  contract  of  sale  and 
which  is  not  referable  thereto  exclusively 
does  not  take  the  contract  out  of  the  stat- 
ute: Armstrong  y.  Kattmhom,  11  O.  266, 
I  Longsdorfs  Notes,  564;  Crawford  v.  Wiek, 
18  O.  S.  190,  n  Longsdorfs  Notes,  881; 
Mather  v.  Wright,  21  0.  C.  0.  108.  11  O. 
C.  D.  578. 
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Ddiray  of  ponwasion  it  raeh  a  part  per- 
fomuuice  as  may  take  an  agreement  out  of 
the  statute:  Waggoner  v.  Speck,  3  0.  292,  I 
Longsdorfs  Notes,  171;  Moore  T.  Beaelejft  3 
0.  204,  I  LongBdorf'a  Notes,  171>  contra, 
Lmingtw  v.  CampheU,  T.  105. 

Land  being  oonveyed  to  one  of  two  law 
partners  for  a  fee  due  the  firm,  the  other 
was  pat  in  possession  and  now  clainu  a 
later  parol  transfer  from  the  other  of  the 
latter^  half.  It  was  held  that  there  is  no 
diange  of  possession  constituting  part  per- 
formance: FUim  V.  Manning^  13  Dee.  Rep. 
446,  1  C.  S.  0.  R.  110. 

If  the  realfy  is  in  the  poseeasion  of  a  ten- 
ant, an  oral  contract  of  sale  by  one  of  the 
lesaorB  to  the  other,  the  lea  bo  re  being  orig- 
inally co-tenants,  is  not  taken  out  of  the 
operation  of  the  statute:  Lefferaon  v.  Datlas, 
20  O.  S.  68,  IZ  LongBdorf's  Notes,  B80. 

An  oral  contract  with  a  tenant  in  posees- 
aion  UQder  a  prior  oral  lease  for  a  new  term 
is  within  the  statute  and  the  continued  poe- 
session  of  the  tenant  does  not  atone  take 
such  contract  out  of  the  operation  of  the 
statute.  There  must  be  new  posBeBsion  taken 
to  do  this:  SoJmeider  v.  Curran,  19  O.  C.  C. 
224,  10  0.  C.  D.  239. 

Eulusive  possession  by  the  vendee  under 
the  statute  is  necessary.  Concurrent  pos- 
session by  the  vendor  and  the  vendee  is  not 
sufEcient:  THomat  T.  Watt,  IS  O.  D.  (KJ*.) 
427. 

Acta  to  constitute  part  performance  must 
of  themsdves  be  clearly  referable  to  some 
contract  in  relation  to  the  subject-matter, 
though  it  need  not  be  to  the  one  set  up: 
BhahoH  T.  Bwm,  48  O.  S.  25,  IV  Longsdorfe 
Notes,  400  [reversing  Swan  v.  8 fusion,  1  0. 
C  C.  216,  1  O.  C.  D.  119]. 

Under  a  contract  whereby  the  owner  of 
raalfy  and  personalty  agrees  to  devise  his 
proper^  to  a  child,  if  such  child  was  given 
to  him  and  his  wife,  to  bring  up  as  their 
daughter,  and  if  the  mother  of  such  child 
would  give  up  such  child  completely,  per- 
formance of  such  contract  on  the  part  of  the 
mother,  and  the  fact  that  such  child  was 
brought  up  as  their  daughter  and  knew  of 
no  oittier  parents,  was  held  not  to  take  the 
case  out  of  the  statute;  Shafum  t.  SuKm,  48 
O.  a  26,  IV  LongsdorTs  Notes,  400  [revers- 
ing Swan  T.  Sh^um,  1  O.  C  C.  216,  1  O. 
C.  D.  110]. 

A  verbal  agreement  to  adopt  a  ohild  was 
faithfully  carried  out,  but  the  statutory 
adoption  was  deligred  until  she  was  of  age, 
and  fben  a  formal  adoption  by  petition  and 
entry  was  made  in  the  probate  court  It 
waa  held  that  though  void,  the  writing  and 
part  performance  take  the  case  out  of  the 
statute  of  frauds,  and  the  adopted  daughter 
became  the  heir:  Stcarte  v.  Steel,  8  0.  0.  C. 


1S4,  4  O.  a  D.  321  [judgment  reveraed  by 
the  aupreme  oourt  and  that  of  the  common 
pleaa  affirmed  on  authority  of  SJuhan  V. 
Booh,  48  O.  S.  2S,  IV  Loagsdorfs  Notea,  400, 
witiumt  opinion,  Steele  T.  Svmrtz,  66  O.  S. 
685]. 

A  verbal  agreement  to  leave  real  proper^ 
to  another  by  will,  or  otherwiae,  in  eon- 
aideration  of  personal  servioea  to  be  rendered 
by  the  l^ter,  ia  within  the  statute  of  frauds, 
and  unenforeible,  and  the  payment  of  the 
eonaideration  by  rendering  the  servioea  ia 
not  such  performance  as  will  take  the  i^ree- 
ment  out  of  the  operation  of  the  statute: 
Kling  v.  Bordner,  65  O.  S.  86,  IV  Longsdorf's 
Notes,  882. 

There  is,  however,  some  divergence  from 
this  view.  An  oral  contract  whereby  a  mar- 
ried woman  agreed  to  release  her  dower  and 
to  support  three  of  her  children  in  consid- 
eration of  which  her  husband  agreed  to  con- 
vey certain  realty  to  her,  was  held  to  be 
enforcible  by  specific  performance  upon  per- 
formance by  the  wife:  Thotnae  T.  Broton,  10 
O.  S.  247,  U  Longsdorfs  Notes,  431. 

If  a  husband  performs  an  oral  contract 
with  .bis  wife  whereby  he  agrees  to  devise 
certain  realty  to  her  by  executing  his  last 
will  in  accordance  with  such  contract,  and 
then  dies  leaving  such  will  in  effect,  such 
performance  is  said  to  take  the  case  out  of 
the  statute  of  frauds;  and  the  devisees  of 
the  wife  will  be  held  as  trustees  for  the  per- 
sons to  whom  the  wife  had  agreed  to  devise 
her  realty  by  the  terms  of  such  contract: 
Crarjf  v.  McCrory,  9  O.  N,  P.  (N.S.)  1,  20 
0.  D.  (N.P.)  110. 

Possession  of  one  tract  of  realty  under  an 
oral  contract  for  a  lease  takes  the  case  out 
of  the  statute  as  to  such  tract  but  not  as 
to  other  tracts  included  in  the  same  con- 
tract: Myere  v.  Crostoell,  46  O.  S.  543,  IV 
Longsdorfs  Notes,  206. 

Delivery  of  one  of  several  parcels,  under 
an  oral  contract,  giving  a  right  of  present 
possession  of  them  all,  for  a  gross  sum,  is 
equivalent  to  possession  of  all,  and  is  there- 
fore a  sufficient  part  performance:  Myert  v. 
OrottoeU,  45  0.  S.  543,  IV  Longsdorfs  Notes, 
206. 

Taking  posaesslon  under  an  oral  partition 
of  the  respective  tracta  aet  off  to  the  eo- 
tenanta  in  severalty  la  sufficient  in  equity 
to  take  such  case  out  of  the  statute:  Piatt 
V.  Hubhell,  5  O.  243,  I  Longsdorfs  Notes, 
274;  Docktermemn  T.  Elder,  11  Dec  Rep.  - 
506,  27  Bull.  105;  Oilleapie  T.  Johnatm,  W. 
231,  t  Longsdorfs  Notes,  20;  William*  T. 
Pope,  W.  406,  I  Longsdorfs  Notes,  32;  Cum- 
mine  r.  Nutt,  W.  713, 1  Longsdorfs  Notes,  66. 

Where  the  commissioners  report  a  divi- 
sion and  possession  Is  taken  thereunder  in 
severalty,    and    improvements    are  madc^ 

Digitized  by  Google 


8105 


FBAUDS,  STATUTE  OF 


8106 


though  no  judgment  of  confirmation  is  en- 
tered, yet  after  long  acquiescence  this  will 
not  be  disturbed  if  fair,  though  some  of  the 
parties  were  infants:  Piatt  v.  Bubbell,  5  O. 
243,  I  LongBdorf'B  Notes,  274. 

An  oral  partition  originally  fair  ia  bind- 
ing in  equity  after  posBesgion  and  long  ac- 
quieMence:  Piatt  T.  Hubbell,  5  O.  243,  I 
ZiOngsdorrs  Xotes,  274 ;  Dodbtmnonn  t. 
Elder,  11  Dec.  Rt^.  506.  27  Bull.  105. 

Though  the  record  of  partition  proceed- 
ings shows  no  judgmeot,  severance  of  the 
interests  may  be  shown  by  possession  under 
the  proceedings;  OUlespie  t.  Johnston,  W. 
231,  I  Longadorfs  Notes,  20. 

Ad  oral  agreement  among  heirs  for  divi- 
sion of  the  estate,  partly  executed,  will  be 
enforced,  though  land  is  involved.  The  hus- 
band of  one  of  the  heirs  can  bind  her  as  to 
the  personalty  and  his  interest  in  her  realty, 
and  damages  will  be  assessed  against  him  if 
she  refuse  to  comply:  Williams  v.  Pope,  W. 
406,  I  Longsdorf's  Notes,  32.    See  also  Pab- 

TIES. 

After  oral  partition,  followed  by  fencing 
and  possession  for  nine  years,  one  party  im- 
proving, inequalities  not  so  gross  as  to  show 
fraud  will  not  be  rectified,  and  releases  will 
be  decreed:  Cummins  v.  yutt,  W.  713,  I 
Longsdorf's  Notes,  55. 

The  tender  of  a  key  to  a  house  is  not  such 
part  performance  as  to  take  the  case  out  of 
the  statute:  Burckhardt  v.  Greene,  7  O.  C. 
C.  (N.S.)  515,  18  O.  C.  D.  315  [affirmed, 
without  opinion,  Burckhardt  v.  Greene,  68 
O.  S.  711]. 

Acts  relied  upon  to  constitute  part  per- 
formance, so  as  tn  take  a  contract  out  of 
the  statute  of  frauds,  must  be  done  strictly 
with  reference  to  the  contract;  if  referable 
to  anything  else,  they  are  not  applicable: 
Burckhardt  v.  Greene/l  O.  C.  C.  (N.S.)  515, 
16  O.  C.  D.  315  [affirmed,  without  opinion, 
Burckhardt  v.  Greene,  68  O.  S.  711]. 

Breach  of  contract  does  not  of  itself  con- 
stitute fraud  so  as  to  justify  equity  in  en- 
forcing the  contract  as  against  the  provi- 
sions of  the  statute:  Watson  v.  Erb,  33  O.  S. 
35.  Ill  Longsdorf's  Notes,  656. 

The  fact  that  improvements  were  made 
upon  land  by  the  purchaser  will  not  take  a 
parol  contract  for  the  sale  of  land  out  nf 
the  statute  of  frauds  because  he  can  be  com- 
pensated therefor  by  recovering  their  value: 
Thomas  v.  Watt,  15  O.  D.  (N.P.)  427. 

Payment  of  the  entire  purchase  price  will 
not,  of  itself,  take  a  parol  contract  for  the 
sale  of  land  out  of  the  statute  of  frauds.  The 
remedy  of  the  purchaser,  in  such  case,  is 
to  recover  the  principal  with  interest: 
Thomas  v.  Watt,  15  O.  D.  (N.P.)  427. 

Actual  and  exclusive  possession  of  land 
so  as  to  take  a  verbal  contract  of  sale  out 


of  the  statute  of  frauds  must  be  established 
by  clear  and  satisfactory  evidence:  Thonuu 
V.  Watt,  15  O.  D.  (N.P.)  427. 

A  tenant's  erection  of  expensive  improve- 
ments on  the  faith  of  an  unsigned  lease  to 
be  given  for  three  years,  is  a  part  perform- 
ance taking  it  out  of  the  statute  of  frauds 
and  entitling  the  tenant  to  the  benefit  of  a 
condition  for  quiet  enj<qnnent:  Clark  T.  Otit- 
cinnati,  I  Dec.  Bep.  10,  1  W.  L.  J.  58. 

Payment  of  the  price,  whether  in  money 
or  services,  is  not  a  part  performance,  t^- 
ing  an  oral  oontraci  for  the  sale  of  lands  out 
of  the  statute:  CrabUt  T.  Marsh,  38  O.  S. 
331,  III  LongsdorTs  Notes,  072;  Sites  r. 
Keller,  6  O.  483.  I  LongsdorTs  Notes,  353; 
Pollard  T.  Kinner,  8  0.  528,  I  LongsdorTs 
Notes,  356. 

Nor  is  payment  of  rent:  Armstrong  T. 
Kattenhom,  11  O.  265,  I  LongsdorTa  Notes, 
554. 

A  promise  by  a  father  to  buy  a  home  for 
his  son,  if  the  latter  will  give  up  a  design 
to  move  to  another  state,  and  the  son  ac- 
cepted, and  the  home  was  bought,  and  occu- 
pied by  the  son,  this  is  sufficient  part  per- 
formance to  warrant  specific  performance: 
Hull  V.  Hull,  16  O.  C.  C.  688,  »  O.  C.  D.  10. 

Entering  into  possession  of  lands,  occupy- 
ing and  cultivating  them  and  making  im- 
provements under  a  verbal  lease  for  five 
years  takes  it  out  of  the  statute  of  frauds, 
and  these  facts  shown  in  evidence  in  forcible 
detainer  should  defeat  il:  Dennis  v.  Ban- 
son,  12  O.  C.  C.  445,  5  O.  C.  D.  465. 

Where  an  aged  uncle  orally  agreed  to  con- 
vey his  farm  to  his  nephew,  if  the  nephew 
would  live  thereon  and  support  the  uncle, 
and  the  nephew  fully  performed  his  part  of 
the  contract,  and  in  addition  thereto  made 
many  valuable  improvements,  but  the  uncle 
died  without  conveying  the  land  to  him, 
specific  performance  will  be  decreed  aa 
against  the  uncle's  other  heirs  by  compelling 
conveyances ;  there  is  no  other  adequate  drrai- 
edy :  Cooper  v.  Coopmc.  6  O.  N.  P.  W,  8  O.  D. 
(N.P.)  35. 

Possession  under  a  parol  lease  of  land 
takes  the  case  out  of  the  statute.  This  was 
so  held  where  a  party  went  in  under  an  oral 
contract  to  clear  and  fence,  in  consideration 
of  being  permitted  to  raise  a  crop,  but  the 
owner  gathered  and  converted  the  crop, 
and  trespass  against  him  was  sustained : 
Wilber  v.  Paine,  1  O.  251,  I  Tx>ngsdorr8 
Notes,  76. 

A  parol  agreement  for  a  further  tenancy 
by  a  lessee  in  possession  is  within  the  stat- 
ute: Oladwell  v.  Bolcomb,  60  O.  S.  427,  IV 
LongsdorTs  Notes,  790. 

A  parol  contract  between  father  and  son 
that  a  farm  bought  by  the  father  should  be 
the  son's  if  he  would  move  upon  it  and  oon- 
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tribute  his  crops  and  eervices  towards  pay- 
ing for  it,  and  would  also  work  on  the 
father's  farm,  having  been  performed  by  the 
son  will  be  enforced  in  equity.  There  is 
aufficirat  part  performance  to  avoid  the  stat- 
ute of  frauds.  Such  contracts  between  father 
and  son  are  liberally  treated:  O'Hara  v. 
(ySara,  16  O.  C.  C.  367,  9  O.  C.  D.  293. 

The  sod's  going  out  of  possession  by  rea- 
son of  the  father's  orders  and  threats  when 
the  farm  was  nearly  paid  for,  will  not  dis- 
entitle him  to  specific  performance,  and  he 
will  also  be  entitled  to  the  rental  value  of 
tiie  farm,  less  taxes,  while  so  deprived  of  poa- 
session:  O'Hara  v.  O'Hara,  16  O.  C.  C.  367, 
9  O.  C.  D.  293. 

An  oral  agreement  to  pay  for  part  of  a 
proposed  party  wall,  when  used  by  the  prom- 
isor, is  taken  out  of  the  statute  1^  the 
building  of  the  wall:  HiUl  v.  Geyer,  14  O.  C. 
C.  229,  7  O.  C.  D.  436. 

After  an  oral  lease  has  been  acted  on,  a 
liability  for  use  and  occupation  may  be  en- 
forced :  8inu  V.  Porter,  T.  77. 

Where  a  tenancy  was  begun  under  a  writ- 
ten lease  for  a  term  of  five  years,  with  a 
privilege  of  renewal  for  another  five  years, 
and  the  lessee  entered  upon  his  fourth  term 
by  virtue  of  a  verbal  agreement  for  another 
five  years  under  the  same  terms  as  before, 
such  verbal  agreement  is  within  the  statute 
of  frauds,  his  possession  being  referable  to 
the  former  written  lease,  and  he  becomes  a 
tenant  from  year  to  year:  Hopkina  v.  Car- 
roll, 11  O.  C.  C.  (N.S.)  605,  22  O.  C.  D.  709. 
See  also  Landcobo  avd  Tenant. 

A  bought  B's  property  at  sheriff's  sale 
pursuant  to  a  verbal  agreement  to  buy  for 
joint  benefit.  A  had  in  possession  property 
of  B  sufficient  to  pay  his  share,  which  was 
to  be,  and  was,  converted  into  money  and  so 
applied.  It  was  held  that  a  resulting  trust 
arose.  The  statute  of  frauds  does  not  apply, 
and  B  is  entitled  to  have  the  contract  en- 
forced and  a  trust  declared  and  a  conveyance 
of  an  undivided  half:  Tarpie  v.  Loire,  4  0. 
C.  C.  599,  2  O.  C.  D.  729. 

If  a  lessor,  relying  on  his  lessee's  offer  to 
surrender  the  lease,  verbally  sells  the  prop- 
erty to  another,  such  verbal  sale,  though  not 
enforcible  infer  partes,  would  doubtless  bsr 
the  lessee's  right  to  specific  performance  of 
his  option  to  purchase:  Longworth  v,  Mitch- 
ell, 26  O.  S.  334,  III  T^ngsdorf's  Notes,  308. 

A  possession  for  a  right  of  way  continued  by 
parol  lease  becomes  binding  upon  subsequent 
purchasers  from  the  lessor  by  a  sale  by  such 
purchaser  of  a  continuation  of  the  strip 
which  would  be  useless  if  the  lease  was  void, 
for  such  sale  being  an  expenditure  on  the 
faith  of  the  oral  lease,  is  a  part  perform- 
ance: Prance  v.  MoKenzie,  20  O.  C.  C.  209, 


11  O.  C.  D.  245  [affirmed,  without  opinion, 
McKenzie  v.  France,  63  O.  S.  665]. 

A  parol  agreement  for  a  lease  to  begin  in 
the  future,  made  with  one  already  in  pos- 
session under  a  prior  contract,  is  void,  inas- 
much as  the  landlord,  by  parting  with  pos- 
session under  the  subsisting  contract,  has 
put  it  beyond  his  power  to  give  possession: 
Hafer  v.  Corbin,  6  O.  N.  P.  {N.S.)  468,  14 
O.  D.  (N.P.)  674  laffirmed,  without  opinion, 
Corbin  v.  Hafer,  72  O.  S.  685].  See  also 
Landlobd  ANn  Tenant. 

(bb)    Oral  License. 

Under  a  view  now  entertained  in  Ohio, 
an  oral  license  does  not  give  any  enforcible 
interest  in  the  realty,  even  after  performance 
by  the  licensee  in  reliance  thereon:  Yeager 
V,  Tuning,  79  O.  S.  121,  IV  Longedorf's 
Notes,  1044;  fowler  v.  Delaplain,  79  0.  S. 
279,  IV  Longsdorfs  Notes,  1046.  Contra, 
Wilson  V.  Chatfant,  13  0.  248,  I  Longsdorfs 
Notes,  709  [which  was  overruled  in  Yeager 
V.  Tuning,  79  O.  S.  121,  IV  Longsdorfs  Notes, 
1044,  and  Fowler  v.  Delaplain,  79  O.  S.  27», 
IV  Longsdorfs  Notes,  1046J.  See  also,  Ueek 
V.  Breckenridge,  29  O.  8.  642,  III  Longs- 
dorfs Notes,  506. 

(b)    Agreementa  Upon  Consideration  of 
Marriage. 

An  oral  contract  in  consideration  of  mar- 
riage is  not  withdrawn  from  the  operation 
of  the  statute  by  full  performance  on  the 
part  of  the  party  who  is  seeking  relief:  Finch 
V.  Finch,  10  0.  S.  501,  II  Longsdorfs  Notes, 
457;  Henry  v.  Henry,  27  O.  S.  121,  III  Longs- 
dorfs Notes.  347. 

Under  a  contract  by  which  the  wife  is  to 
retain  possession  and  control  of  her  realty, 
a  right  which  at  that  time  was  not  given  by 
law  in  the  absence  of  agreement,  in  con- 
sideration of  which  she  is  to  release  her 
dower,  is  not  taken  out  of  the  statute  by  the 
fact  that  during  coverture  the  husband  per- 
mits her  to  dispose  of  her  property  as  she 
sees  fit:  F^nch  v.  Finch,  10  O.  S.  501,  II 
Longsdorf  srJotes,  457- 

An  oral  contract  in  consideration  of  mar- 
riage, whereby  the  woman  agrees  to  convey 
her  realty  to  the  man  in  consideration  of 
the  marriage  and  of  his  entering  thereon  and 
making  certain  valuable  improvements  there- 
on, is  not  taken  out  of  the  statute  by  such 
entry  and  such  valuable  improvements : 
Henry  V.  Henry,  27  O.  S.  121,  III  Longs- 
dorfs Notes,  347. 

A  defective  deed  of  the  wife  in  an  at- 
tempted performance  of  such  contract  will 
not  be  perfected  in  the  absence  of  a  clear 
case   for   specific   performance :    Henry  v. 
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Hmry,  27  O.  S.  121,  III  Longadorfs  Notes, 
347. 

Marriage  is  never  a  performance  to  satisfy 
the  statute,  for  it  would  nullify  the  statute. 
Nor  is  her  disposition  of  her  own  property 
during  marriage  a  performance,  for  it  is  at- 
tributable to  the  husband's  grace  and  favor: 
Finch  T.  Finch,  10  O.  S.  BOI,  II  Longsdorrs 
Notes,  467. 

(e)    ProffHve  to  Anww  for  Debt  of  Another. 

Perfonnanoe  on  the  part  of  the  promisee 
does  not  take  the  ease  out  of  the  statute  in 
contracts  by  the  pronUeor  to  answer  for 
the  debt  of  another:  Eatter  T.  "White,  12  O. 
8.  219,  II  Longsdorf's  Notes,  S58;  KeUey  t. 
HihU,  13  O.  S.  340,  II  Longsdorf's  Notes, 
612;  Birchell  T.  iieaater,  36  O.  S.  331,  III 
Longsdorrs  Notes,  856. 

(d)    Agrewient  Not  to  be  Performed  Within 
One  Year. 

Perfbrmanee  m  the  part  of  the  promisee 
doe*  not  withdraw  a  contract  which  is  not 
to  be  performed  witiiin  one  year  from  the 
operation  of  the  statute:  QottaoMXk  t.  Wit- 
ter, 26  O.  S.  76.  Ill  Longsdorfa  Notes,  211; 
Reinheimer  y.  Carter,  31  O.  S.  579,  III  Longs- 
dorfa Notes,  607. 

An  oral  contract  by  which  the  mother  of 
an  illegitimate  child  surrenders  it  wholly  to 
the  father  on  his  promise  to  leave  it  a  share 
of  his  estate  equal  with  his  other  children, 
being  wholly  performed  by  the  mother  is 
enforcible;  moreover  it  is  capable  of  per- 
formance within  the  year.  The  child  hav- 
ing died,  its  heirs  and  administrator  may 
join  as  plaintiffs.  Time  does  not  begin  to 
run  on  the  contract  until  the  father's  death ; 
Eu>ing  v.  Richards,  8  Dec.  Rep.  357,  7  Bull. 
183. 

An  oral  agreement  not  to  be  performed 
within  a  year,  as  one  for  services  for  three 
years,  is  not  strengthened  by  part  perform- 
ance: Bmith  T.  BotDUr,  12  Dec.  B«p.  770,  1 
D.  520. 

2.   At  haw. 

(a)    Where  no  Estate  Created  by  Operation 
of  Law. 

The  doctrine  of  part  performance  is  rec- 
ognized in  equity  only.  An  action  at  law 
to  recover  damages  for  a  breach  of  a  verbal 
contract  to  convey  land  can  not  be  main- 
tained, notwithstanding  full  performance  on 
the  part  of  plaintiff:  Thomas  v.  Watt,  15  O. 
D.  (N.P.)  427.   See  also  Real  Estate. 

The  doctrine  of  part  performance  obtains 
tn  equity  only,  and  does  not  avail  to  render 
a  contract  which  is  void  by  the  statute  be- 
cause unwritten  or  unsigned,  capable  of  be- 


ing sued  on  in  a  court  of  law :  KUng  v.  Bord' 
ncr,  65  O.  S.  86,  iV  Longsdorf's  Notes,  882; 
Breuer  v.  Berold^  0  O.  0.  C  (K.S.)  350,  19 
O.  C.  D.  502. 

An  action  at  law  can  not  be  maintained 
after  breach  of  an  oral  contract  whereby  one 
sister  agreed  to  devise  and  bequeath  all  her 
property  to  the  other,  if  the  other  would 
give  up  her  own  home  and  talEe  care  of  the 
promisor  during  her  last  illness;  even  if 
the  promisee  has  performed  fully  in  such 
case:  Kling  v.  Bordner,  65  O.  S.  86,  IV 
Longsdorf's  Notes,  882. 

An  oral  contract  for  partition  is  inopera- 
tive at  taw:  Berry  t.  Seawell,  65  Fed.  7ti, 
13  C.  C.  A.  101,  9  O.  F.  D.  100. 

Performance  by  one  party  does  not  author- 
ize an  action  for  damages  for  the  breach  of 
an  oral  contract  which  is  not  to  be  performed 
within  one  year  from  the  time  of  the  mak- 
ing thereof:  Kineon  v.  Rogers,  16  O.  D.  (N, 
P.)  31,  3  O.  L.  R.  40,  I  Hosea,  420. 

The  doctrine  of  part  performance  can  not 
be  invoked  to  take  a  verbal  contract  out  of 
the  statute  of  frauds,  where  the  kction  is  for 
breach  of  the  contract,  and  the  remedy  is 
purely  1^1,  for  damages  in  money:  Kineon 
v.  Rogers,  16  O.  D.  (N.P.)  31,  3  O.  L.  R.  40, 
1  Hosea,  480. 

In  some  cases,  however,  a  view  inconsistent 
with  this  general  rule  seems  to  have  been 
entertained:  Wilder  v.  Potn^  1  O.  261,  I 
Longsdorf's  Notes,  76. 

A  vendee  in  possession  under  an  oral  eon- 
tract  of  sale  may  maintain  trespass  against 
the  vendor:  Wilber  y.  Paine,  1  O.  261,  I 
Longsdorfs  Notes,  76. 

The  user  of  a  party  wall  is  said  to  be  sodi 
performance  as  takes  a  contract  to  oonstnutt 
and  maintain  the  same  out  of  the  operation 
of  the  statute  (so  held  In  an  action  to  re- 
cover one-half  of  the  cost  of  eonstmsMng 
such  wall) :  HaU  T.  Geyer,  14  O.  0.  0.  220. 
7  O.  0.  D.  436. 

(b)    Where  Estate  Created  by  Operatton 

of  Law. 

If  the  facts  and  the  circumstances  of  the 
case  are  such  that  the  law  will  create  an 
estate  from  year  to  year,  month  to  month, 
and  the  like,  the  oral  agreement  under  which 
such  tenancy  was  entered  upon  is  to  be  con- 
sidered in  determining  the  character  and 
the  duration  of  such  estate:  Railroad  y. 
West,  57  O.  S.  161,  IV  Longsdorfs  Notes, 
710;  Hopkins  v.  Carroll,  11  0.  C.  0.  (N.S.) 
605,  22  O.  C.  D.  709.  See  obiter,  in  Wheei 
Co.  V.  Kelly,  5  O.  N.  P.  310,  8  O.  D.  (N.P.) 
561. 

An  agreement  between  landord  and  tenant 
for  an  increase  in  rent  if  tenant  holds  over 
is  operative  if  tenant  retains  possession  after 
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the  eqiiration  of  the  origiiwl  term:  Moon 
T.  Barter,  67  0.  8.  260.  IV  Longidori's  Notes, 
030. 

At  oomiDoit  law  coTenant  eould  be  main- 
tained  in  a  lease  which  was  not  aoknowl- 
edged  or  recorded,  as  required  by  etatut^ 
and  wlii<di  was  therefore  defeetiTe  as  a  atat- 
utory  lease,  if  mtry  and  poseeeeion  in  ac- 
cordance with  the  terrna  of  such  Instnunent 
had  been  taken:  Bridgman  WeUa,  18  0. 
48,  I  Iiongsdorfa  Notes,  628. 

VI.  REFORMATION. 

The  statute  of  frauds  does  not  prevent 
refdrmation  of  a  written  contract  or  con- 
T^anoe  in  equify:  Pugh  t.  Cheaieldine,  11 
O.  109,  I  Longsdorfs  Notes,  646;  Dava^port 
T.  aova,  6  O.  8.  460,  n  Longsdorra  Notes, 
247;  Clayton  T.  Freat,  10  O.  S.  644,  U 
Longsdorfs  Nota,  462;  Ormcby  T.  Long- 
leorikt  11  0.  8.  663,  II  Longsdorfs  Notes, 
630;  BrOttttweU  T.  PkilUpt,  30  0.  8.  266,  III 
Loiq^orfs  Notes,  BSSi  BaOroad  v.  Btein- 
fOd,  42  0.  &  440,  IV  Longsdorfs  Notee, 
123;  Stewart  r.  6ordon,  80  O.  S.  170,  IV 
Longsdorfs  Notes,  781;  MoAdama  v.  Mc- 
Adama,  80  O.  8.  282,  IV  Longsdorfs  Notes, 
106L 

A  deed  defeetively  raeeuted  by  the  wife 
in  the  attonpt  of  performance  of  a  contract, 
whertby  she  agrees  l>efore  marriage  to  con- 
vey certain  real^  to  her  prospective  hus- 
band upon  consideration  that  he  would  marry 
her  and  would  enter  upon  such  realty  and 
make  valuable  improvements  thereon,  will 
not  be  reformed  in  toe  absence  of  a  clear 
case  for  the  specific  performance  of  the  oral 
contract:  Henry  v.  ffenry,  27  O.  8.  121,  III 
Longsdorfs  Notes,  347. 

Where  a  mortgage  by  mistake  omitted  the 
intended  land  and  covered  land  not  owned 
by  the  mortgagor,  but  was  foreclosed  and 
the  land  tx)ught  in  by  the  mortgagee  before 
discovery  of  the  mistake,  it  was  held  that 
it  can  be  reformed  and  ia  not  merged  in 
the  decree,  but  the  original  mistake  makes 
all  subsequent  proceedings  nugatory,  and  the 
proper  lamd  can  now  be  appraised  and  sold 
subject  to  dower:  Davenport  T.  Sovil,  6  0.  8. 
469,  II  Longsdorfs  Notes,  247.  See  also 
RsroBUA'noN. 

VII.    LAW  CONTROLLING. 

Since  the  statute  of  frauds  is  a  rule  of 
evidence,  it  applies  to  a  contract  made  and  to 
be  performed  in  another  state,  which  is  not 
within  the  statute  of  frauds  of  that  state, 
if  action  is  brought  upon  such  contract  in 
this  state:  Beaton  v.  Eldridge,  58  O.  S.  87, 
IV  Longsdorfs  Notes,  683  [reversing  Eld- 
ridge T.  Beaten,  7  O.  C.  0.  409,  4  O.  C.  D. 
698]. 


A  and  B,  to  prevent  a  sacrifice  of  their 
stock  in  a  corporation,  orally  agreed  that  B 
should  buy  up  its  bonds  and  A  should  have 
the  right  to  buy  half  of  them  from  him  at 
cost,  the  New  York  statute  of  frauds  would 
require  a  writing  or  earnest  money  for  such 
a  contract.  It  was  held  that  the  efforts  of  A 
in  assisting  in  the  purchase  of  the  bonds  and 
in  coming  from  New  York  to  Cincinnati  and 
instituting  suit  to  protect  the  bonds,  is  a 
sufficient  part  performance  to  take  the  case 
out  of  the  statute:  Poet  v.  Wilson^  5  Dec. 
Rep.  101,  6  Am.  L.  Rec  236. 

Vni.   WHO  CAN  TAKE  ADVANTAGE  OF 
STATUTE. 

Onfy  a  party  to  the  oral  contract  can 
take  advantage  of  the  fact  that  it  fails  to 
conform  to  the  requirements  of  the  statute: 
Minna  v.  Moree,  16  O.  668,  I  Longsdorfs 
Notes,  731;  Lefferaon  T.  Dallaa,  20  O.  S.  68, 
II  Longsdorfs  Notes,  980. 

A  creditor  of  the  vendor  can  not  set  up  the 
statute  of  frauds  as  against  the  vendee,  if 
the  vendor  himself  in  good  faith  does  not 
see  fit  so  to  do:  Minna  v.  Morae,  15  O.  568, 
I  Longadorf'B  Notes,  731;  Lefferaon  v.  Dal- 
laa, 20  O.  S.  68,  II  Longsdorfs  Notes,  980. 

A  broker  ia  entitled  to  commissions  for  the 
sale  of  land,  even  if  auch  sale  is  oral,  if  the 
purchaser  is  willing  to  perform  and  does  not 
take  advantage  of  such  detect:  Barber  v. 
Heade,  10  0.  C.  O.  (N.S.)  342,  20  O.  C.  D 
127. 

If,  however,  the  purchaser  refuses  to  per- 
form the  contract,  the  agent  can  not  re- 
cover commission,  if  such  contract  is  oral 
and  if  possession  has  not  been  taken  there- 
under: Pfimz  V.  Bumburg,  82  0.  S.  1,  IV 
Longsdorfs  Notes,  1050. 

IX.   ON  WHOM  BINDING. 

The  statute  of  frauds  is  said  to  apply  to 
the  state  as  well  as  to  an  individual  in  the 
absence  of  specific  provision  to  the  contrary: 
State  V.  Baum,  6  0.  383,  I  Longsdorfs 
Notes,  344. 

The  statute  of  frauds  doea  not  apply  to 
a  vendor  who  retains  the  legal  title,  and  who 
subsequently  enters  into  an  oral  agreement 
with  his  vendor  modifying  the  terms  upon 
which  such  legal  title  is  to  be  tranaferred 
from  the  vendor  to  the  vendee:  Loan  d 
Building  Co.  v.  Franztreb,  56  O.  S.  493,  IV 
Longsdorfs  Notes,  606. 

X.   RESCISSION  AND  MODIFICATION. 

An  oral  rescission  of  a  written  contract 
within  the  statute  of  frauds  is  valid  in  the 
absence  of  such  technical  part  performance 
as  to  give  to  the  vendee  an  interest  in  realty: 
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Seed  V.  McQreu:,  5  0.  375,  I  Longsdorf's 
Notes,  291. 

A  written  contract  under  seal  for  the  aale 
ol  realty  may  be  rescinded  by  oral  agree- 
meat,  if  posseBsion  has  not  been  delivered 
thereunder:  Jonea  v.  Booth,  38  O.  8.  405, 
III  Longsdorfs  Notes.  978.  Contra,  McCul- 
loQh  T.  7'opp,  2  Dec.  Rep.  678,  4  W.  L.  M. 
675. 

If  the  rescisBion  was  obtained  by  fraudu- 
lent representation  it  will  not  be  enforced, 
although  such  fraudulent  representation  was 
a  verbal  offer  to  buy  lands  not  enforcible 
Under  the  statute:  Jones  v.  Booth,  38  O.  K. 
405,  in  Longsdorf's  Notes,  979. 

An  oral  contract  for  the  sale  of  realty 
which  has  been  so  far  performed  as  to  give 
to  the  vendee  an  equitable  interest  in  the 
realty,  enforcible  by  specific  performance, 
can  not  thereafter  be  rescinded  by  oral  agree- 
ment: Kelly  V.  Stanherry,  13  O.  408, 1  Longs- 
dorf's Notes,  644. 

An  oral  modification  of  a  contract  within 
the  statute  of  frauds  wh  ich  leaves  exec- 
utory covenants  to  do  acts  which  come  within 
the  terms  of  the  statute  can  not  be  en- 
forced: Clark  v.  Gueat,  54  0.  S.  298,  IV 
Longsdorf's  Notes,  636. 

A  written  contract  for  the  sale  of  growing 
timber  trees  to  be  removed  within  a  cer- 
tain time  can  not  subsequently  be  modified 
by  oral  agreement  so  as  to  give  to  the  vendee 
the  right  to  remove  auch  trees  after  the  expi- 
ration of  the  time  fixed  by  written  agree- 
ment: Clark  V.  Quest,  54  O.  S.  298,  IV  Longs- 
dorf's Notes,  636. 

Faro]  assent  of  guarantors  or  their  rati- 
fication, or  by  conduct,  to  an  extension  of 
time  for  completing  a  railroad,  will  not  by 
reason  of  the  statute  of  frauds  release  them 
from  liability  for  future  monthly  payments: 
Rutherford  v.  BracftrgoM,  40  O.  S.  604,  IV 
Longsdorf's  Notes,  44  [reversing  Rutherford 
V.  Brachman,  8  Dec.  Rep.  109,  5  Bull.  696]. 

XI.    CONVEYANCE  OF  INTEREST  IN 
LAND. 

A.  CoKHON-LAw  Vanx. 

I>egal  title  to  real  property  could  not  be 
acquired  by  parol  in  Oliio,  even  before  the 
enactment  of  the  statute  of  frauds:  Lindaley 
y.  Coats,  1  O.  243,  I  Longsdorf's  Notes,  75. 

B.   Interests  Within  Statute. 

1.   What  la  Realty. 

Standing  timber  is  realty  within  the  mean- 
ing of  G.  C,  §  8620,  and  the  following  sec- 
tion (the  statute  of  frauds)  :  Hirih  v.  Qra- 
ham,  50  O.  S.  57,  IV  Longsdorf's  Notes,  483; 
Clark  V.  Ouest,  54  O.  S.  298,  IV  Longadorf's 
Notes,  636. 


A  building  which  the  owner  agrees  to  re- 
move from  its  foundation  and  place  upon 
rollers  before  delivery  is  under  such  circum- 
stances to  be  r^iarded  as  personal  property: 
J.ong  V.  White,  42  O.  S.  59,  IV  Longsdorfs 
Notes,  91. 

2.    Method  of  Transferring  Title. 

G.  C,  SI  8620,  8621  include  oral  devises 
of  realty  or  agreement  to  devise  realty :  8ha- 
han  V.  Swan,  48  O.  S.  25,  IV  Longsdorf's 
Notes,  400;  Kling  v.  Bordner,  65  O.  S,  86, 
IV  Longsdorf's  Notes.  882. 

An  oral  partition  of  realty  is  within  6.  C, 
§  8620  and_  the  following  section  (the  statute 
of  frauds)'  as  far  as  the  legal  title  is  con- 
cerned: Berry  v.  Seavrall,  65  Fed.  742,  13 
C.  C.  A.  101,  9  O.  F.  D.  100. 

An  oral  partition  of  realty,  if  fair  and 
reasonable  and  followed  by  possession  there- 
under, is  valid  in  equity:  Pratt  v.  Hubbell, 

5  O.  243,  I  Longsdorf's  Notes,  274;  Dookter- 
mann  v.  Elder,  11  Dec  Rep.  506,  27  Bull. 
1R5;  Cummins  v.  Nutt,  W.  713,  I  Lon^orfs 
Notes,  55. 

An  interest  from  month  to  month  or  from 
year  to  year  is  an  uncertain  interest  within 
the  meaning  of  G.  C.  §8620:  Hafer  v.  Corhin, 

6  O.  N.  P.  (N.S.}  468,  14  O.  D.  (N.P.)  674 
[reversed,  without  opinion,  Corbin  v.  Bafer, 
72  O.  8.  695]. 

3.    Equitable  Interests. 

In  Ohio,  contrary  to  the  general  rule,  an 
express  trust  in  real  property  may  be  proved 
by  oral  evidence:  Kolan  v.  Urmaton,  18  0. 
273,  I  Longsdorf's  Notes,  847;  Mathews  v. 
Leaman,  24  O.  S.  615,  III  Longsdorfs  Notes, 
196;  Broadrvp  v.  Woodman,  27  O.  S.  5S3, 
III  Longsdorf's  Notes,  375;  Shaw  T.  Wal- 
bridge,  33  0.  S.  1,  III  Longsdorf's  Notes, 
655;  Harvey  v.  Oardner,  41  O.  8.  642,  IV 
Ijongsdorf's  Notes,  81;  Manniw  T.  Puroell, 
46  O.  S.  102,  IV  Longsdorf's  Notes,  314; 
RuBsell  V.  Bruer,  64  0.  S.  1,  IV  Longsdorfs 
Notes,  863. 

If  a  deed,  absolute  in  form,  is  shown  to  be 
a  mortgage  to  secure  a  debt,  the  subsequent 
oral  release  of  the  grantor  of  his  equity  of 
redemption  is  suflkient:  Bhaio  v.  Walbridge, 
33  O.  S.  1,  III  Longsdorf's  Notes,  655. 

A  trust  engrafted  on  an  absolute  deed  may 
be  shown  by  parol  evidence;  but  the  declara- 
tion of  such  trust  must  be  contemporaneous 
with  the  deed,  and  the  evidence  beyond  a  rea- 
sonable doubt  as  to  the  existence  of  the  trust, 
and  must  be  clear,  certain  and  conclusive 
as  to  its  terms  and  conditions:  Russell  v, 
Bruer,  64  O.  S.  1,  IV  Longsdorf's  Notes,  863. 

The  grantor's  declarations  made  at  the 
time  at  which  he  executes  the  deed  of  con- 
veyance are  admissible  to  show  an  express 
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application  of  Vt.  C,  1 8620  or  the  statute 
of  frauds:  Sitea  v.  Keller,  6  O.  483,  I  Longa- 
dorfs  Notes,  3S3;  Poltard  v.  £<mier»  6  O. 
528,  I  Longsdorfs  Notes.  356;  OrahUl  T. 
Marah,  38  O.  S.  331,  III  Longadorrs  Notes. 
016. 


trust:  Earvey  T.  Qardna;  41  0.  S.  642,  IV 
Longsdorfs  Notes,  81. 

4.    Entire  Vontract. 

If  the  transaction  is  an  entire  one,  and 
real  and  personal  property  are  provided  for 
in  the  same  contract,  such  contract  can  not 
be  proved  unless  it  is  in  writing,  in  compli- 
ance with  the  provisions  of  G.  C,  §  8620  and 
the  statute  of  frauds:  Howard  V.  Browcr, 
37  0.  S.  402,  III  Longsdorfs  Notes,  924; 
Shahan  v.  Swan,  48  O.  S.  25,  IV  Longsdorfs 
Notes,  400  [reversing  Swan  v.  Shahan,  1  O. 
C.  C.  216,  1  O.  C.  D.  llfl]. 

G.   DXKD  OB  Note  in  Wsiting. 

Two  or  more  written  instrumentB  may  be 
construed  together  as  one,  if  on  their  face 
th^  show  that  th^  relate  to  the  same  trans- 
action, and  thc7  are  all  signed  by  tlie  party 
to  be  chained  therewith;  or  if  some  of  them 
are  unsigned,  express  reference  thereto  and 
the  incorporation  thereof  in  the  signed  writ- 
ings is  sufficient:  Thayer  v.  Luce,  22  O.  S. 
62,  III  Longsdorfs  Notes,  67. 

An  undelivered  deed  may  be  sufficient  as 
evidence  of  an  executory  contract:  Thayer 
V.  Lvce,  22  O.  S.  62,  III  Longsdorfs 
Notes,  57. 

If  a  lease  is  not  executed  or  acknowledged 
in  compliance  with  G.  C.,  i  8610,  G.  C 
1 8620  does  not  render  such  lease  valid : 
RicTiardson  v.  Bates,  8  O.  S.  257,  II  Longs- 
dorfs Notes,  340;  Railroad  v.  West,  67  O.  S. 
161,  ly  Longsdorfs  Notes,  710. 

D.  Failtjbi  to  Complt  With  Statote. 

1.   At  Law. 

(a)    Contract  Executory. 

An  oral  contract  for  the  transfer  of  an 
interest  in  land  is  unenforcible  at  law  in 
Ohio:  Minns  v.  Morae,  15  O.  568,  I  Longs- 
dorfs Notes,  731;  Mathetca  v.  Leaman,  24 
0.  S.  615,  III  Longsdorfs  Notes,  196;  Wat- 
son V.  Erb,  33  O.  S.  35,  111  Longsdorfs  Notes, 
656. 

Such  fact  can  be  taken  advantage  of  only 
by  the  parties  to  the  transaction.  A  third 
person,  such  as  a  creditor  of  the  grantor, 
can  not  object:  Woods  T.  Dille,  11  0.  4S5, 
I  Longsdorfs  Notes,  581;  Minns  T.  Moore, 
15  O.  568,  I  Longsdorfs  Notes,  731;  Leffer- 
son  T.  Dallas,  20  O.  S.  68,  II  Lonf^orf's 
Notes,  080. 

A  parol  contract  for  the  possession  of  land 
can  not  be  received  in  defense  in  ejectment: 
McCoy  V.  Skinner,  T.  69. 

(b)    Payment  of  Consideration. 

The  fact  that  the  consideration  has  been 
paid  does  not  withdraw  the  case  from  the 

15^ 


2.    Part  Performance  in  Equity. 

Part  performance  which  renders  it  inequi- 
table to  permit  the  party  against  whom  relief 
is  sought  to  repudiate  the  contract  is  said 
to  take  the  case  out  of  the  operation  of 
the  statute  of  fraude  in  equity :  France  v. 
McEenzie,  20  O.  C.  C.  209,  11  O.  C.  D.  245 
[affirmed,  without  opinion,  McKenzie  V. 
France,  63  O.  8.  565]. 

Possession  under  an  oral  contract  for  the 
lease  of  lands  removes  the  case  from  the 
operation  of  G.  C.,  58  8620,  8621,  although 
not  from  the  operation  of  G.  C,  S  8510:  Wil- 
ber  v.  Paine,  1  O.  251,  I  Longsdorfs  Notes, 
76;  Cunningham  v.  Buckingham,  1  O.  264, 
I  Longsdorfs  Notes,  79;  Waggoner  v.  Speck, 
3  0-  292,  I  Longsdorfs  Notes,  171 ;  Moore  v. 
Beaaley,  3  O.  294,  I  Longsdorfs  Notes,  171 ; 
Bridgmans  v.  Wells,  13  O.  43,  I  Longsdorfs 
Notes,  623;  Kelly  v.  Stanbery,  13  O.  408,  I 
Longsdorfs  Notes,  644;  Wilson  v.  Chalfant, 
15  O.  248,  I  Longsdorfs  Notes,  709;  Grant  v. 
Ramsey,  7  O.  S.  157,  II  Longsdorfs  Notes, 
286;  Dominick  v.  Kane,  4  O.  N.  P.  (N.S.) 
583,  17  O.  D.  (N.P.)  353;  Mather  v.  Wright, 
21  O.  C.  C.  103,  11  O.  C.  D.  678. 

In  WUbur  v.  Paine,  1  O.  251, 1  Longsdorfs 
Notes,  76,  it  was  said  that  a  vendee  who  was 
in  possession  under  an  oral  contract  could 
maintain  trespass  against  the  vendor. 

In  JTItfi^  T.  Bordner,  65  O.  8.  86,  IV  Longs- 
dorfs Notes,  882,  however,  it  was  said  that 
part  performance  was  a  doctrine  of  equity 
and  not  of  law,  and  that  part  performance 
removed  the  ease  from  the  operation  of  the 
statute  for  equitable  relief,  such  aa  ape- 
ciflc  performance,  but  that  it  did  not  ren- 
der such  contract  enforcible  at  law. 

To  constitute  part  performance,  there  must 
apparently  be  a  change  of  possession.  A 
continuance  of  the  former  possession  is  not 
enough  to  take  the  case  out  of  the  statute: 
Armstrong  v.  Kattenhom,  11  0.  265,  I  Longs- 
dorfs Notes,  554;  Crawford  v.  Wick,  18  O.  S. 
190,  I  Longsdorfs  Notes,  881;  Schneider  v. 
Ourran,  10  O.  C.  C.  224,  10  O.  C.  D.  239. 

If  an  oral  contract  is  made  for  the  sale 
of  several  tracts  of  land,  the  delivery  of  pos- 
session of  one  of  such  tracts  takes  the  case 
out  of  the  statute  as  to  that  specific  tract 
but  not  as  to  remaining  tracts:  Myers  T. 
Crosicell,  46  O,  8.  543,  IV  Longsdorfs  Notes. 
296. 

If  a  lease  has  been  given  which  is  invalid 
by  reason  of  failure  to  comply  with  G.  C, 
S8510,  and  possession  is  taken  under  ancb 
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leuCf  auch  lease  is  valid  at  least  as  an  estate 
from  year  to  year  for  the  part  of  time  for 
which  the  rent  is  agreed  upon:  Railroad  v, 
Weat,  67  O.  8.  161,  IV  LongsdorfB  Notes, 
710. 

A  lessee  under  a  parol  lease  for  five  years, 
entered  upon  the  land,  tilled  it  and  made 
improTementB  upon  it,  and  paid  the  stipu- 
lated rent.  The  executors  of  the  lessor  then 
attempted  to  evict  him  by  proceedings  in 
forcible  entry  and  detainer.  It  was  held 
that  the  action  would  not  lie:  Deftitu  v. 
Sanson.  12  O.  C.  C.  445,  5  0.  C.  D.  465. 

In  a  tenancy  from  year  to  year  holding 
over  operates  as  a  renewal  for  the  original 
period:  RailtPoj/  v.  Weat,  57  O.  S.  161,  IV 
Longsdorfs  Notes,  710. 

If  the  tenant  from  year  to  year  holds  over 
under  an  oral  contract,  such  oral  contract 
can  not  have  the  effect  of  making  the  term 
for  which  such  tenant  holds  over  exceed  the 
original  period:  Schneider  v.  Cumin,  19  O. 
C.  C.  224,  10  O.  C.  D.  239. 

If  a  tenant  ia  in  possession  under  an 
agreement  invalid  by  reason  of  the  stat- 
ute of  frauds,  it  is  said  that  he  has  no  rights 
at  law  against  the  grantee  of  his  lessor,  even 
if  it  was  agreed  between  the  vendor  and  the 
vendee  that  the  rights  of  such  tenant  should 
be  preserved,  but  such  stipulation  is  omitted 
from  the  deed,  either  by  fraud  or  mistake; 
but  that  the  vendor  may  probably  have 
reformation  in  equity:  Young  v.  Miller^  10 
O.  85,  I  Longsdorf's  Notes,  491. 

The  surrender  of  possession  under  an  agree- 
ment whereby  the  father  agreed  to  convey 
or  devise  certain  realty  to  his  son,  if  the 
son  would  live  upon  the  same  and  contribute 
to  the  payment  of  the  purchase  priee  and 
assist  his  father  upon  the  farm  on  which 
the  father  lived,  is  Bu0u:ient  part  perform- 
ance to  take  the  case  out  of  the  statute  of 
frauds;  and  if  the  father  subsequently,  by 
threats,  compels  the  son  to  leave  such  farm, 
such  surrender  of  possession  does  not  pre- 
vent the  son  from  obtaining  specific  per- 
formance: O'Hara  v.  O'Hara,  16  O.  C.  C. 
367,  9  O.  0.  D.  293. 


Ft.    PABOL  LiCE.fSB. 

An  oral  license  to  make  a  specified  use  of 
realty,  without  conveying  such  realty,  is 
within  the  statute;  and  such  license  ia  re- 
vocable, even  though  the  party  to  whom  it 
is  given  has  performed  in  reliance  thereon: 
Fearer  v.  Tuning,  79  O.  S.  121,  IV  Longs- 
dorf's Notes,  1044;  Foicler  v.  Delaplain,  79 
O.  8.  279,  IV  Longsaorf  B  Notes,  1046.  0<mtra, 
Wilton  T.  Chalfant,  15  O.  248,  I  Longsdorf's 
Notes,  709  [which  was  overruled  in  the  fore- 
going  casn]. 


F.  Lost  Dim 

G.  C,  S  8620,  does  not  prevmt  the  intro- 
ducti<m  of  oral  evidence  to  show  the  contents 
of  a  deed  which  has  been  lost  or  destroyed: 
Blackburn  v.  Blackburn,  8  O.  81,  I  Longa- 
dorfs  Notes,  414;  Dukea  v.  Spangler,  85  O. 
S.  119,  III  Longsdorfs  Notes,  764. 

G.  Rescission. 

A  written  agreement  for  the  transfer  of 
land  which  has  not  been  so  far  performed  by 
the  vendee  as  to  grant  him  an  equitable 
estate  therein,  may  be  rescinded  1^  oral 
agreement:  Reed  v.  UcGrew,  6  O.  375,  I 
liongsdorfs  Notes,  291. 

If  an  oral  contract  for  the  purchase  oi 
land  has  been  so  far  performed  as  to  give  to 
the  vendee  on  equitable  interest  in  such  land 
to  give  to  him  the  right  to  specific  perform- 
ance, such  contract  can  not  be  rescinded 
orally:  Kelley  v.  Stanberrg,  13  O.  408,  I 
Longsdorf's  Notes,  644. 

A  contract  under  seal  for  the  sale  of 
realty  under  which  possession  has  not  been 
delivered  may  be  rescinded  orally:  Jones  v. 
Booth,  38  O.  S.  405,  III  Longsdorf's  Notes, 
979. 

Oral  rescission  may,  however,  be  set  aside 
on  the  ground  of  fraud;  as  where  the  vendor 
ia  induced  to  rescind  by  a  pretended  offer  by 
a  third  person  to  buy  such  realty  at  an  ad- 
vanced price,  such  third  persons  having  no 
intention  of  making  such  purchase,  but  mak-- 
ing  such  offer  at  the  request  of  the  vendee 
for  the  express  purpose  of  inducing  the  van- 
dor  to  rescind  the  original  contract  of  sale: 
Jones  V.  Booth,  38  0.  S.  405,  III  Longsdorfa 
Notes,  979.  , 

XII.  PLEADING. 
A.  Petition, 

A  petition  to  enforce  a  sale  of  realty  need 
not  allege  that  the  contract  of  sale  was  in 
writing:  Headington  v.  Neff,  7  0.  (pt  1) 
229,  I  Lojigsdorfs  Notes.  376;  Reinheimer  v. 
Carter,  31  O.  S.  579,  IH  Longsdorfs  Note^ 
607;  Shields  v.  Titus,  46  0.  S.  528,  IV  Longs- 
dorf's Notes,  346;  Sckurick  v.  Pulton,  6 
Dec  Rep.  1168,  11  Am.  L.  Rec  47,  8  Bull. 
32;  Donaldson  y.  Donaldson,  I  O.  D.  (N.P.) 
289,  31  Bull.  102;  Rarey  v.  Cornell,  2  Dee. 
Rep.  315,  2  W.  L.  M.  415;  McCullough  v. 
Tapp,  2  Dec.  Rep.  678.  4  \V.  L.  M.  675;  Bep- 
icorlh  V.  Pendleton,  5  Am.  L.  Rec.  286,  5 
Dec.  Rep.  386,  1  Bull.  300. 

Only  the  parties  to  the  transaction  and 
those  claiming  under  them  can  take  ad- 
vantage of  the  statute  If  such  parties  are 
satisfied  and  are  willing  to  perform,  third 
persons  can  not  take  advantage  of  failure 
to  comply  with  the  statute  of  frauds:  Wood* 
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V.  Dille,  11  0.  455,  I  LongBdorf's  Notes,  581; 
Minnt  v.  Morse,  15  O.  568,  I  I^ngfldorf'a 
NotM.  731;  Lefferaon  v.  DaXlaa,  20  O.  S.  68, 
JI  LangsdorfB  Notes,  980;  Loan  d  Buiiding 
Co.  T.  Frantzreb,  50  O.  S.  403,  IV  Longe- 
dorfs  Notes,  606. 

It  is  not  necessary  that  a  petition  upon  a 
contract  withiji  the  statute  of  frauds  shall 
all^  that  such  contract  was  in  writing  or 
was  proved  by  writing;  since  in  the  abaenee 
of  specific  statutory  authority  to  the  con- 
trary, a  pleading  which  would  have  been  good 
at  common  law  is  good  under  the  statute: 
Headingion  v.  Neff,  7  O  (pt.  1)  220,  I 
Longsdorfs  Notes,  376;  Reinheimer  v.  Car- 
ter, 31  O.  S.  679,  III  Longsdorfs  Notes,  607; 
Skield»  T.  Titus,  46  0.  S.  628,  IV  Longsdorfs 
Notes,  346;  Epworth  v.  Pendleton,  6  Dec. 
Rep.  386,  5  Am.  L.  Kec.  286,  1  Bull.  300; 
Hchurick  V.  Fnlton,  6  Dec.  Rep.  1168,  11  Am. 
L.  Bee.  47,  8  Bull.  32 ;  Donaldnon  v.  Doiutld- 
SOB,  1  0.  D.  (N.P.)  289,  31  Bull.  102; 
Rarey  v.  Cornell,  2  Dec.  Rep.  315,  2  W.  L.  M. 
415;  McCulloch  v.  Tapp,  2  Dec.  Rep.  678, 
4  W.  L.  M.  575. 

If  the  petition  shows  affirmatively  on  itfi 
face  by  fair  inference  that  the  promise  was 
an  oral  one,  and  that  there  was  no  written 
memorandum,  the  defense  of  the  statute  of 
frauda  can  be  interposed  on  demurrer: 
Howard  v.  Brower,  37  O.  S.  402,  III  Longs- 
dorfs Notes,  924;  Myers  v.  Crostcell,  46  O. 
S.  543,  IV  Longsdorfs  Notes,  296. 

A  defense  l^  way  of  counterclaim  or  cross 
petition  on  a  contract  is  in  the  nature  of  a 
petition  and  not  of  a  plea,  and  need  not  aver 
the  contract  to  be  in  writing:  Broch  v. 
BecAer,  5  Dec.  Rep.  619.  6  Am.  L.  Rec.  380, 
6  Dec  Rep.  1009,  0  Am.  L.  Rec.  482,  2  Bull. 
262. 

A  promise  to  answer  for  a  purchase  by  an- 
other, whether  in  writing  or  not,  must  be 
specially  declared  on,  and  can  not  be  proved 
under  assumpsit  for  goods  sold:  Van  Home 
V.  Brady,  W.  451,  I  Longsdorfs  Notes,  36. 

In  pleading  a  contract  between  attorney 
and  client  for  part  of  a  future  judgment  it 
is  not  necessary  to  allege  whether  or  not  the 
contract  was  in  writing,  or  if  tn  writing  to 
attach  a  copy  thereof  to  the  petition,  but 
only  to  allege  the  substance  of  the  contract: 
Smith  V.  Railroad  Co.,  11  O.  N.  P.  (X.S.)  65, 
21  0.  D.  (N.P.)  480  (affirmed  by  the  circuit 
court,  without  opinion,  Smith  v.  Railroad  Co., 
11  O.  N.  P.  (N-S.)  65,  21  O.  D.  (N.P.)  480]. 
See  also  Attobukt  and  Client. 

B.  Anbwbb. 

If  the  answer  admits  the  making  of  the 
contract  and  does  not  take  advantage  of  the 
statute  of  frauds,  such  contract  will  be  en- 


forced: Ogden  v.  Ogden,  4  O.  S.  182,  H 
Longsdorfs  Notes,  85. 

An  answer  alleging  that  the  promise  was 
within  the  statute  of  frauda  is  insuflScient, 
since  such  averment  is  a  mere  conclusion  of 
law:  Howard  v.  Broicer,  37  O.  S.  402,  III 
Longsdorfs  Notes,  924. 

It  is  said,  however,  that  the  answer  must 
be  more  definite  than  the  petition,  and  if 
such  a  contract  is  interposed  as  a  defense, 
the  answer  must  allege  that  such  contract 
was  in  writing  or  was  proved  in  writing: 
Headmgton  v.  Xeff,  7  O.  (pt.  1)  229,  I  Longs- 
dorfs Notes,  376;  Reinheimer  v.  Carter,  31 
O.  S.  679,  III  Longsdorfs  Notes,  607;  Bar- 
ley V.  Weber,  2  O.  C.  C.  57,  1  O.  C.  D.  360 
[affirmed,  without  opinion,  Weher  v.  Handy, 
25  Bull.  231];  Donaldson  v.  Donaldson,  1 
O.  D.  (N.P.)  289,  31  Bull.  102;  MeCulloch 
V.  Tapp,  2  Dec.  Rep.  678,  4  W.  L.  M.  575. 

A  default  will  not  generally  be  opened  to 
let  in  a  defense  of  the  statute  of  frauds  nor 
permission  to  make  it,  given  after  the  issue 
is  made  up:  MeCulloch  v.  Tapp,  2  Dec.  Rep. 
678,  4  W.  L.  M.  575.    See  also  Judgment. 

It  the  making  of  the  oral  contract  is  ad- 
mitted, and  the  defendant  does  not  seek  to 
take  advantage  of  tlie  statute  of  frauds  by  a 
special  answer,  the  sale  will  be  enforced: 
tt'ood*  V.  Dille,  li  O.  455,  I  Ix»ng3dorf8 
Notes,  581;  Minns  v.  Morse,  15  O.  .56fi,  1 
Longsdorfs  Notes,  731. 

If  advantage  is  not  taken  of  the  statute, 
either  by  demurrer,  general  denial,  or  specific 
denial,  the  statute  is  waived:  Ogden  v. 
Ogden,  4  O.  S.  182,  II  Longsdorfs  Notes,  85. 

If  a  general  denial  is  filed,  the  defendant 
may  take  advantage  of  the  statute  of  frauds 
by  objecting  to  the  admission  of  oral  evi- 
dence to  prove  the  contract:  Birchell  v. 
Xeaster,  36  O.  S.  331,  III  Longsdorfs  Notes, 
S.'iS.  Contra,  Robinson  v.  Hathaicaj/,  2  Dec. 
Rep.  581,  4  W.  L.  M.  106. 

C.  DEHrmBBR. 

If  a  petition  is  dismissed  on  demurrer  on 
the  ground  that  it  does  not  show  that  the 
contract  was  in  writing  or  proved  by  writing, 
such  judgment  is  said  not  to  be  a  bar  to  a 
subsequent  action  wherein  the  petition  alleges 
that  such  contract  was  in  writing:  Barr  v. 
Poor,  2  O.  N.  P.  (N.S.)  208,  16  0.  D.  (N.P.) 
217  [affirmed,  Barr  v.  Poor,  7  O.  C.  C.  (N.S.) 
333,  18  O.  C.  D.  257,  and  which  was  affirmed, 
without  opinion.  Poor  v.  Barr,  76  O.  S.  630, 
77  O.  S.  639]. 

XIII.  JUDGMENT. 

A  judgment  in  an  action  to  enforce  an 
oral  agreement  within  the  statute  of  frauds, 
dismissing  such  petition  by  reason  of  failure 
to  comply  with  the  statute,  is  not  a  bar  to  a 
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BubBequent  actiOD  to  r^ard  such  contract  as 
reBcind«d  and  to  recover  back  the  considera- 
tion paid  thereunder:  OotUchalk  v.  Witter, 
25  O.  S.  76,  III  LongBdorf's  Notes,  211. 

In  a  suit  on  a  contract  not  to  be  performed 
within  one  year,  but  allied  to  have  been  in 
writing,  a  former  judgment  between  the  same 
parties  upon  the  same  contract  can  not  be 
pleaded  in  bar,  where  it  appears  that  the 
petition  in  the  former  suit  alleged  that  the 
contract  was  verbal  and  the  dismissal  was  on 
demurrer,  and  solely  on  the  ground  that  the 
contract  was  allied  to  be  verbal :  fiorr  t. 
Poor,  2  O.  \.  P.  (X.S.)  208.  lo  O.  D.  (N.P.) 
217  [afflrmcd,  Barr  v.  Poor,  7  O.  C.  C.  (N.S.) 
333,  18  O.  C.  D.  257,  and  which  was  affirmed, 
without  opinion,  Poor  v.  Barr,  76  O.  S.  830, 
77  O.  S.  030].  See  also  Jddguent. 

FRAUDULENT  ACCOUNT. 

For  the  duty  of  probate  court  as  to  fraud- 
ulent account,  see  Courts. 

Where  an  account  was  due  for  which  notes 
were  given  to  extend  the  time  of  payment* 
and  the  holder  was  induced  to  accept  such 
notes  by  false  representation,  or  fraudulent 
concealment  by  the  defendant,  the  plaintiff 
had  a  right  at  once  to  sue  upon  the  original 
account:  Lithographing  Co.  v.  Belford,  8  0. 
N.  P.  640,  10  O.  D.  (N.P.)  640  [affirmed, 
without  opinion,  Belford  v.  lAthographing 
Co.,  62  O.  S.  668].    See  also  Rescission. 

The  fact  that  plaintiffs  were  induced  to 
to  acc^t  notes  in  settlement  of  an  ac- 
count Bgainat  defendants  upon  receipt 
of  a  letter  representisg  that  th^e  was 
about  to  be  an  increase  of  capital 
stock,  when  there  was  neither  intention 
or  expectation  of  increasing  such  stock, 
justifies  plaintiff  in  disregarding  the  notes 
and  sning  on  the  original  account:  Litho- 


graphing  Go.  v.  Belford,  8  O.  N.  P.  640,  10 
O.  D.  (N.P.)  C40  [affirmed,  without  opinion, 
Belford  v.  Lithographing  Co.,  62  0.  S.  668]. 

A  note  given  for  an  account  does  not  ex- 
tinguish or  discharge  the  account  unless  such 
is  tlie  express  agreement  of  the  parties,  and 
tlie  burden  of  sliowing  such  agreement  is 
upon  the  debtor:  -Lithographing  Co.  v.  Bel- 
ford, 8  O.  N.  P.  640,  10  O.  D.  (N.P.)  640 
[affirmed,  without  opinion,  Belford  v.  Litho- 
graphing Co.,  S2  O.  S.  6681.  See  also  Pay- 
ment. 

The  giving  of  notes  by  defendants  in  set- 
tlement of  an  account  without  intent  to  de- 
fraud, although  knowing  themselves  to  be  in- 
solvent, is  not  fraud  in  law,  where  there  was 
no  concealment  of  the  insolvency;  but  simply 
a  failure  to  disclose  it,  unless  the  inaolToicy 
was  so  gross  as  to  lead  to  the  presumption 
of  an  intent  not  to  pi^:  Lithographmg  Co. 
V.  Belford,  8  O.  K.  P.  640,  10  0.  D.  (N.P.) 
640  [affirmed,  witiiout  opinion,  Belford  v. 
Lithographing  Co.,  52  0.  B.  668].   See  also 

FBACD  and  IteOETT. 

FRAUDULENT  CONVER- 
SION. 

For  fraudulent  conversion,  see  Eubezzlb- 
MEST. 

For  fraudulent  conversion  by  brokers,  see 
Factobs  and  Bboe^s. 

Where  the  averments  in  the  petition  un- 
mistakably charge  that  there  has  been  a 
fraudulent  appropriation  of  the  estate  on  the 
part  of  the  devisee  holding  as  trustee,  lapse 
of  time  does  not  exclude  relief  unless  the 
equity  has  become  stale:  BehoUy  v.  Wimler, 
10  O.  N.  P.  (NJS.)  642,  21  O.  D.  (N.P.)  09 
[affirmed  by  the  circuit  court,  without  (pin- 
ion; circuit  court  affirmed  by  supreme  court* 
Winder  v.  BehoUy,  88  O.  S.  204]. 


FRAUDULENT  CONVEY  ANCES. 

Scope  Note — Includet  iransfert  made  for  the  purpose  of  hindering,  delaying  or  defraud- 
ing  creditora,  rights  of  parties  and  actions  grotcing  out  of  fraudulent  conveyanees.  Bm- 
eludes  assignment  for  creditors,  fraud  in  Umkruptcy  and  crimmal  liability. 

Cross  Seferences. 

For  fraudulent  conveyances  between  husband  and  wife,  see  also  Husband  and  Wir. 
For  conv^ances  in  fraud  of  creditors,  see  also  Assignments  roB  Benefit  of  Cebditobs. 
For  remedies  in  case  of  fraudulent  conveyances,  see  Equttt;  Bescission. 
For  proceedings  in  aid  of  execution,  see  Pboceedinqs  in  Aid  or  Execution. 
For  conveyances  of  life  insurance,  see  also  Insurance;  Execution,  Writ  of. 
For  fraudulent  conveyances  by  corporations  or  to  corporations,  see  CrapraATiOMS. 
For  the  consideration  for  chattel  mortgages  and  the  validity  thereof,  see  Chattel  Mort- 
qaqes. 

For  the  consideration  for  mortgages  and  the  validity  thereof,  see  Mobtqaoes. 
For  fraudulent  judgments,  see  Judohbnt. 

For  tbe  doctrine  of  resulting  and  constructive  trusts  in  case  of  fraudulent  conv^anees, 
see  Tbubts. 
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For  the  right  of  an  executor  or  a  receiver  to  attack  fraudulent  conveyauceB,  see  Exmav- 

TOU,  ADMXHISTUTOBS  and  ADlUniSTKATIOIf  W  ESTATXB;  RBCEIVBBa. 

For  questiona  of  evidence,  eee  Eviosmob. 

For  the  time  at  which  the  period  of  limitatioiu  hegine  to  nin,  see  Lihitationb,  Stat- 
ute or. 

For  questions  of  dower,  see  also  Doweb. 

For  questions  of  homestead  exemption,  see  EzaounoN,  Wbit  or. 
For  fraudulent  conveyances  by  a  partnership,  see  Pabtnebsbip. 
For  the  effect  of  fraud  in  bankruptcy,  see  Banebuptct. 

ANALYTICAL  OUTLINS. 

1  Definition,  8125. 

n.   History  of  Legislation,  8126. 
m.  Scope  and  Effect  of  Statates^  8127. 
IV.  Deeds  to  Vae  of  Grantor,  8128. 

V.   Conveyances  to  Deftaud  Creditors;  8129. 

A.  What  is  canveytmcef  8129. 

1.  Deed,  8129. 

2.  Mortgage,  8130. 

3.  Assigmnent  for  benefit  of  creditors,  8131. 

B.  Judgment,  bond  or  execution,  8133. 
G.  Property  conv^ed,  8134. 

D.  Intent  to  defraud,  8137. 

1.  Actual  fraud,  8137. 

2.  Constructive  fraud,  8137. 

3.  Inadequacy  of  consideration,  8140. 

a.  Inadequacy  of  price,  8140. 

b.  Antecedent  debt,  8141. 

c.  Support,  8142. 

d.  Assumption  of  debts,  8142. 

e.  Forbearance  to  sue,  8143. 

f.  Release  of  dower,  8143. 

g.  Excessive  marriage  settlement,  8143. 

h.  Sale  on  credit,  8143. 

i.  Other  considerations,  8144. 

4.  Gifts  and  advancements,  8145. 

5.  Fraudulent  intent  of  grantee,  8147. 

E.  Debt  or  damage,  8148. 

F.  Deemed  void  and  of  no  effect,  8149. 

1.  Meaning  of  "deemed."  8149. 

2.  Meaning  of  "void,"  8149. 

3.  Effect,  8149. 

4.  Who  may  attack  conveyance,  8150. 

a.  In  general,  8150. 

b.  Grantor  and  his  heirs,  8150. 

c.  Grantee  or  purchaser,  8153. 

d.  Administrator  of  grantor,  8153. 

e.  Assignee  or  trustee,  8154. 

f.  Receiver,  8155. 

g.  Creditors,  8155. 

h.  Future  creditora,  8159. 

5.  Against  whom  rights  of  creditor  may  be  asserted,  8161. 

a.  Grantee,  8161. 

b.  Purchaser  from  grantee,  8162. 

6.  Release  of  dower,  8163. 

G.  Restoration  by  grantee,  8164. 

H.  Estoppel,  8165. 
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VL   Preferences,  8166. 

A.  By  nainral  persons,  8166. 

1.  Secret  trust,  8166. 

2.  No  secret  trust,  8171. 

a.  Security  by  debtor,  8171. 

b.  Security  hy  fraudulent  grautee  of  debtor,  8174, 

B.  By  Corporations,  8177. 

C.  By  partnership,  8180. 

Vn.   Remedies,  8180. 

A.  In  equity,  8180. 

B.  Law,  8181. 

Vm.  Jnrisdiotion,  8182. 

A.  Insolvency  and  probate  court,  8182. 

B.  Common  pleas  court,  8184. 

C.  Circuit  court,  8186. 

D.  Federal  court,  8186. 

IX.  Venue,  8186. 
X.   Parties,  8187. 
ZI.  Pleading,  8188. 
Xn.  Proceis,  8189. 
Xm.  Defenset,  8191. 
XIV.   Trial.  8192. 
XV.   Evidence,  8192. 

A.  Presumptions  and  burden  of  proof,  8192. 

B.  Admissibility,  8194. 

C.  Oral  evidence  and  admissions,  8195. 

D.  Witnesses,  8196. 

XVI.  Limitations,  8196. 

XVn.  Judgment  and  Execution,  8196. 

XVm.  Prioritiee,  8198. 

XIX.  CosU,  8201. 

XX.  Review,  8202. 

I.  DEFINITION. 

Where  a  debtor,  having  title  and  possesBion 
of  property,  passes  the  poaaeasion  and  ap- 
parent ownership  to  another,  with  the  intent 
upon  the  part  of  both  to  defraud  the  cred- 
itors of  such  debtor,  the  transaction  is  within 
the  provisions  of  tite  statute  on  fraudulent 
conveyances,  and  it  Is  wholly  immaterial 
what  device  is  resorted  to  for  the  purpose  of 
consummating  the  fraud:  Bloomingdale  v. 
Btein,  42  O.  S.  168,  IV  Longsdorf's  Notea, 
101. 

A  mortgage  is  a '  "conveyance,"  and  If 
given  with  intent  to  defraud  creditors  or 
purchasers  is  within  tlie  operation  of  tlie 
statutes  concerning  fraudulent  conveyanooij : 
Webb  V.  Boff,  9  O.  S.  430,  II  Longsdorf's 
Notes,  387. 
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1  he  purpose  of  the  statutes  on  fraudulent 
conveyances  is  "simply  to  guard  a  creditor 
from  the  fraudulent  attempt  of  his  debtor 
to  delay,  hinder  or  defraud  him  in  the  re- 
covery of  his  debt,  by  disposing  of  propertv 
vhich  he  would  have  a  right  to  seize  as  soon 
as  he  obtains  a  judgment" :  Bump  on  Fraud- 
ulent Conv^ances,  Shorten  v.  Woodrow,  34 
0.  S.  645,  III  Longsdorf's  Notes,  748. 

II.   HISTORY  OP  LEGISLATION. 

"The  common  law  of  England,  all  statutes 
or  acts  of  the  British  Parliament  made  in 
aid  of  the  common  law  of  a  general  nature 
not  local  to  England,  prior  to  the  fourth 
year  of  James  I,  and  the  several  laws  in 
force  in  this  territory"  was  declared,  1  Chaoe, 
190,  to  be  in  force  in  Ohio,  bM^oing  October 
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1  1795.  A  similar  statute  was  enacted  Feb- 
ruary 14,  1805,  found  in  1  Chase,  512.  The 
act  of  1795  was  repealed  in  1806  (Januar\' 
2;  1  Chaae,  528],  except  as  to  pending  fluit«. 
The  present  chapter  on  frauds  and  perjuries 
is  substantiallv  a  copy  of  the  act  of  February 
10.  1810  (1  Chase,  603,  3  Curwen.  2283). 
The  original  act  contained  a  sixth  section, 
now  included  in  G.  C,  S  WIS.  "Our  statute 
of  frauds  was  copied  verbatim  from  |  3  of 
the  English  statute  of  29  Chas.  II;"  see 
Berry  v.  SeweU,  65  Fed.  742,  13  0.  C.  A. 
101,  9  O.  F.  D.  100. 

III.    SCOPE  AXD  EFFECT  OF  STATUTES. 

G.  C,  I  8618,  was  intended  to  protect  cred- 
itors and  purchasers  in  good  faith;  and  not 
for  the  protection  of  the  interest  of  others: 
Burgett  v.  Burgett,  1  O.  469,  I  Longsdorf's 
Notes,  94. 

G.  C,  S  13126,  was  not  intended  to  prevent 
creditors  frmn  obtaining  relief  in  civil  pro- 
ceedings: Brice  v.  Myera,  S  O.  121,  I  Longs- 
dorfs  Notes.  251. 

Constructively  fraudulent  conveyances  are 
within  the  scope  and  mealiing  of  G.  C, 
1 8618,  as  well  as  those  executed  witli  an 
actual  fraudul«it  intent:  Jamison  v. 
McVally,  21  O.  S.  295,  III  Longsdorf's  Notes, 
29. 

G.  C,  §  8618,  and  amendments  thereto, 
being  remedial  in  their  character,  apply  to 
fraudulent  conveyances  made  before  the  pas- 
sage of  this  act  as  well  as  to  those  made 
after:  Stanton  v.  Keyca,  14  O.  S.  443,  II 
Longsdorf  B  Notes,  674. 

The  statutes  are  merely  declaratory  of  the 
common  law,  and  are  literally  construed, 
even  though  they  subject  to  a  penalty:  Brice 
T.  Uyera,  5  O.  121,  I  Longsdorf's  Notes,  251. 

The  statutes  relating  to  fraudulent  con- 
Tcgrances  are  remedial  and  not  to  be  strictly 
construed:  Bloomingdale  v.  Stein,  42  O.  8. 
168.  IV  Longsdorfs  Notes.  101. 

Transfer  by  husband  to  wife  of  running 
life  insurance  policies  is  not  a  transfer  in 
fraud  of  creditors  under  G.  C,  f  11102,  for 
it  is  not  then  available,  nor  is  he  bound  to 
keep  it  up.  The  only  complaint  creditors  can 
have  is  where  an  excessive  amount  of  insur- 
ance was  taken  out^  hence  the  only  remedy  is 
under  G.  C.  10393:  Lytle  v.  Baidinger,  84 
0.  S.  1  [reversing  Lytle  v.  Insurance  Co.,  5 
0.  N.  P.  (N.S.)  28,  17  O.  D.  (N.P.)  305]. 

It  is  to  be  presumed  that  every  amendment 
of  a  statute  is  made  to  effect  some  purpose, 
either  to  add  new  provisions  to  the  statute 
or  to  make  plain  the  meaning  and  intent 
thereof:  Lytle  v.  BaUUnger,  84  O.  S.  1  [re- 
versing Lytle  r.  Insurance  Co.,  5  0.  N.  P. 
(N.S.)  28.  17  O.  D.  (N.P.)  305]. 


G.  C,  IS  11104.  11106,  as  amended  93  v. 
290,  providing  that  every  sale,  conveyance, 
transfer,  mortgage  or  assignment  made  by  a 
debtor  or  debtors  in  contnuplation  of  insol- 
vency shall  be  void,  or,  in  the  event  of  a  deed 
of  assignment  for  creditors  being  filed  with- 
in ninety  days  after  the  givi^  tJiereof,  shall 
be  void,  if  such  debtor  or  debtors  were 
actually  insolvent  at  the  time  of  such  giving 
ahd  providing  that  nothing  therein  contained 
shall  affect  any  mortgage  made  in  good  faith 
to  secure  any  dd>t  or  liability  created  sim- 
ultaneously with  such  mortgage,  if  the  same 
be  properly  filed,  as  therein  described,  is 
constitutional:  In  re  Summers,  8  O.  N.  P. 
674,  10  O.  D.  (N.P.)  301. 

The  provisions  of  the  constitution  which 
require  that  laws  regulating  rights  in  prop- 
erty  shall  operate  generally  and  equally  ex- 
tend to  statutes  which  prescribe  the  pre- 
aumptions  and  rules  of  evidence  by  which 
those  rights  are  enforced :  Williams  v. 
I'reslo,  84  O.  S.  328,  IV  Longsdorfs  Notes, 
1063. 

The  act  of  April  30,  1908,  99  v.  241  (G.  C, 
§$11102,  et  seq.),  to  render  presumptively 
fraudulent  sales  in  bulk  of  stocks  of  mer- 
chandise unless  tlie  seller  shall,  not  less  than 
seven  days  before  the  transfer,  file  with  the 
recorder  of  the  county  a  notice  of  his  inten- 
tion to  make  such  sale,  is  repugnant  to  the 
first  article  of  the  constitution,  and  therefore 
void:  Williama  v.  Preslo,  84  O.  8.  328,  IV 
Longsdorf's  Notes,  1063  [approving  and  fol- 
lowing Miller  v.  Cratrford,  70  O.  8.  207,  IV 
Longsdorfs  Notes,  972]. 

The  act  of  April  4,  1902,  entitled  "An  act 
to  prevent  fraud  in  the  purchase,  disposition 
or  sale  of  merchandise"  (95  v.  06),  is  re- 
pugnant to  Art.  I  of  the  constitution  because 
it  places  an  unwarrantable  restriction  upon 
the  right  of  the  individual  to  acquire  and 
possess  property,  and  because  it  contains  a 
forbidden  discrimination  in  favor  of  a 
limited  class  of  creditors;  Miller  v.  Onue- 
ford,  70  O.  S.  207,  IV  Ix}ngsdorf  s  Notes,  972. 

It  was  held  that  a  statute  making  transfers 
of  property  in  good  -faith  and  for  fair  value 
invalid  in  case  of  subsequent  insolv^ncgr 
within  a  stated  time  was  constitutitwal 
where  it  was  construed  so  as  to  protect  a 
purchase  made  in  good  faith  and  for  fair 
value  from  ui  insolvent  debtor:  Bobilya  t. 
Priddy,  68  O.  S.  373.  IV  Longsdorfs  Notes, 
045. 

IV.    DEEDS  TO  USE  OF  GRANTOR. 

G.  C,  i  8617.  renders  invalid  a  deed  of  gift 
to  the  use  of  the  person  making  it.  but  not 
any  other  kind  of  deed  of  gift:  Broun  v. 
w'kaley.  58  O.  8.  654,  IV  Longsdorfs  Notes. 
753. 
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G.  C,  1 8617,  doeB  not  render  advance- 
ments by  a  parent  to  a  child  invalid  since 
they  are  not  in  trust  to  the  use  of  the  person 
making  them ;  and  accordingly  unless  in 
fraud  of  the  creditors  of  the  parent  such 
conveyances  are  valid:  Sliller  v.  Wilson,  15 
O.  108,  I  Longsdorf'B  Notes,  699;  Creed  v. 
Bank,  1  O.  S.  I,  I  Longsdorf's  Notes,  929; 
Crumbaugh  v.  Kugler,  2  O.  8.  373,  I  Longs- 
dorf's  Notes,  1061;  Vansant  v,  Daviea,  6  O. 
S.  62,  II  Longsdorf's  Notes,  216;  Webb  v. 
Roff,  9  O.  S.  430,  II  Longsdorf's  Notes,  387. 

G.  C,  {  8617,  has  no  application  to  cases 
in  which  the  parent  causes  a  conveyance  to 
be  made  to  the  child,  and  the  parent  pays 
the  consideration  for  such  conveyance:  Van- 
zant  V.  Daviea,  6  O.  S.  52,  II  Longsdorf's 
Noten.  216.  (The  question  in  this  case  was 
raised  between  the  heirs  of  the  child  to  whom 
sucb  conveyance  was  made  and  a  claimant 
under  an  invalid  tax  sale). 

The  fact  that  a  conveyance  to  a  child  ia 
recorded,  and  that  the  property  ia  openly 
treated  as  that  of  the  child  serves  to  show 
notice  of  such  conveyance :  Vanzant  v. 
Daviea,  6  O.  8.  62,  II  Longedorf's  Notes,  216. 

A  transfer  by  a  husband  to  his  wife  of 
certain  stock  does  not  create  a  trust  for  his 
benefit,  although  he  may  expect  that  he  will 
be  permitted  to  use  the  dividends  thereon, 
and  that  his  wife  will  bequeath  the  name  to 
bim  by  will:  Lamkin  v.  Robinson,  10  O.  N. 
P.  (N.S.)  1,  21  O.  D.  (N.P.)  13  [for  opinion 
on  appeal,  aee  Lamkin  v.  Robinson,  15  0.  C. 
C.  (N.S.)  126,  24  O.  C.  D.  91,  which  was 
afBrmed,  without  opinion,  Lamkin  v.  Robin- 
son, 88  O.  8.  — ,  and  StetKns  t.  Roltitison, 
88  O.  S.  —3. 

V.    CONVEYANCES  TO  DEFRAUD 
CBEDITOR^ 

A.   What  is  Cosvbtasce. 

1.  Deed. 

G.  C,  8  8618,  applies  to  gifts,  grants  or 
conveyances  made  by  tlie  debtor;  and  it  does 
not  apply  where  tiie  debtor  furnishes  the 
consideration,  but  the  conveyance  is  made  by 
the  owner  of  the  realty  through  a  trustee  to 
the  wife  of  the  debtor:  Shorten  v.  Woodrow, 
34  O.  S.  645,  III  Longsdorf's  Notes,  748. 

The  mere  fact  that  the  grantor  of  real 
property  was  bona  fide  indebted  to  several 
persons  at  the  time  of  the  execution  and  de- 
livery of  the  deed  is  not,  alone,  sufficient 
cause  for  setting  aside  the  conveyance  as 
being  in  fraud  of  creditors,  but  in  addition 
it  must  affirmatively  appear  timt  the  grantor 
was  insolvent  at  the  time  of  making  the  con- 
veyance; Jones  V.  Lehman,  15  O.  D.  (N.P.) 
541. 

A  con%'eyance  made  by  a  father  to 
daughters  in  consideration  of  services  ren- 


dered by  them  to  him  in  his  business,  in  pur- 
suance of  a  promise  to  convey  made  prior  to 
a  judgment  in  a  breach  of  promise  case,  upon 
the  faith  of  which  they  had  expended  money 
on  the  premises  was  held  valid;  Fischer  t. 
Boeckler,  11  O.  D.  (N.P.)  807. 

A  deed  from  a  married  man  to  his  wife's 
father  in  payment  of  his  debts  is  not  in- 
validated, or  its  bona  fides  impeached  from 
the  fact  that  the  grantor's  wife  does  not 
sign  it:  Bank  r.  Rice,  22  O.  C.  C.  183.  12  0. 
C.  D.  121, 

A  Bale  of  land  by  an  administrator^  for 
debtSi  to  a  tnisteei  to  place  it  beyond  the 
reach  of  creditors,  under  an  agreement  or  un- 
derstanding that  he  should  hold  it  for  the 
benefit  of  the  beira  and  eneh  debts  as  the 
parties  might  agree,  is  fraudulent  and  void: 
Piatt  V.  8t.  Clair,  6  O.  227,  I  LongBdorPs 
Notes,  333. 

Incorporating  a  partnership,  the  owners 
taking  substantially  all  the  stock  in  exchange 
for  the  business,  and  pledging  it  all  biit  one 
ahare  with  favored  creditors  who  know  the 
facts,  is  a  fraud  on  other  creditors  and  may 
be  set  aside  and  the  property  administered 
for  the  benefit  of  all.  A  finding  in  good  faith 
is  an  erroneous  conclusion  of  law  from  the 
facts,  for  good  faith  must  be  determined 
from  the  legal  effect:  Bank  v.  Trebein,  50 
0.  S.  316,  IV  Longsdorf's  Notes,  765. 

The  validity  of,  a  conveyance  is  determined 
by  the  circumstances  of  the  grantor  at  the 
time  it  is  made  and  a  transfer  by  a  solvent 
grantor  will  not  be  rendered  fraudulent  1^ 
iits  subsequent  insolvency:  Bank  t.  Seott,  13 
O.  D.  (N.P.)  600,  1  Hosea,  481. 


2.  Mortgage. 

A  mortgage  is  a  "conveyance"  and  if  given 
with  intent  to  defraud  creditors  or  pur- 
chasers is  within  the  operation  of  O.  €.« 
S  8618:  Webb  v.  Roff,  0  0.  S.  430,  n  Longs- 
dorf's Notes,  387. 

A  mortgage  given  by  a  debtor  who  is  in- 
solvent and  unable  to  pay  his  debts,  under 
an  agreement  whereby  the  mortgage  is  to 
be  paid  out  of  the  proceeds  of  such  mortage, 
and  tlie  balance  is  to  be  paid  over  to  the 
mortgagor,  is  invalid  under  G.  C,  |8618: 
Rrotvn  v.  Webb,  20  O.  389,  I  Longsdorfs 
Notes,  914. 

A  mortgage  by  a  failing  debtor  to  a  trustee 
to  convey  to  his  wife  in  full  payment  of  a 
debt  inures  to  all  creditors,  for  it  is  now 
legal  to  have  made  it  to  her  direct.  There 
is  no  difference  between  a  mortgage  to  se- 
cure a  debt,  and  one  to  pay  a  debt:  BuOding 
Association  v.  Uyndman,  6  O.  N.  P.  197,  8  O. 
;D.  (N.P.)  573. 
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3.   Aaaigtmmt  for  Benefit  of  Grediion, 

A  creditor  who  receivefl  payment  from  bis 
debtor  while  such  debtor  is  insolvent,  and 
makes  such  pajment  in  contemplation  of 
insolvency,  or  with  a  design  to  prefer  enich 
creditor  to  the  exclusion  of  others,  or 
with  a  design  to  hinder,  delay  or  de- 
fraud creditors,  can  not  be  compelled 
to  enrrender  such  payment  for  tiie  equal 
benefit  of  all  creditors  under  G.  C,  §|  11102, 
et  wq.,  even  though  an  assignment  made  by 
such  debtor  be  filed  within  ninety  days  after 
such  payment:  Banh  v.  Oettinger,  68  O.  S. 
389,  IV  Longsdorf's  Notee,  045. 

An  assignment  made  by  an  insolvent  debtor 
to  trustees  for  the  benefit  of  certain  pre- 
ferred creditors  containing  a  provision  that 
those  who  do  not  within  a  certain  specified 
time  release  the  debtor  in  consideration  of 
what  they  may  receive  from  the  proceeds  of 
the  assignment,  is  valid  as  against  the 
creditors  who  do  not  assent  thereto:  Atkin- 
ton  V.  Jordan,  5  O.  293,  I  Longsdorf's  Notes, 
283. 

An  assignment  under  G.  C,  |  11103,  made 
to  prefer  one  or  more  creditors,  ia  different 
from  an  assignment  for  the  benefit  of  all 
creditors  under  G.  C,  S  11092;  in  the  former 
case  the  trust  character  and  intent  must  be 
first  declared  by  a  court  of  competent  juris- 
diction, while  in  the  latter  case  no  such  de- 
claration is  necessary:  Mengert  v.  Brink- 
erhoff,  67  O.  S.  472,  TV  longsdorf's  Xotes, 
933. 

G.  C,  f  8  1 1 102,  et  teg.,  either  before  or 
after  the  amendment  of  03  v.  290,  does  not 
apply  to  an  assignment,  where  it  was  not  the 
purpose  and  intent  of  the  assignment  to  pre- 
fer one  or  more  creditors  of  the  assignor: 
Oweiu  V.  Taylor,  3  0.  C.  C.  (N.S.)  98,  13  O. 
C.  D.  612  [affirmed,  without  opinion,  Taylor 
V.  (horns,  64  O.  S.  577]. 

Although  all  the  proceedings,  in  the  matter 
of  securing  a  loan  from  a  bank  through  an 
intermediary,  may  have  the  appearance  of  a 
transaction  by  the  intermediary  on  his  own 
account,  yet  when  subsequent  acts  discredited 
this  theory,  and  at  the  last  the  bank  buys  in 
the  property  covered  by  the  mortgage  secur- 
ing the  loan,  taking  title  in  the  name  of  the 
intermediary,  the  mortgage  will  be  treated  as 
an  aasignment  to  a  trustee:  Ooodman  v. 
AowsoR,  2  O.  C.  C.  <N.S.)  80,  15  O.  C.  D. 
606. 

Where  an  absolute  deed,  by  reason  of  a 
secret  preference  or  trusty  operates  as  a  gen- 
eral assignment  for  creditors,  it  does  so  at 
once,  and  hence  is  not  affected  by  a  subse- 
quent settlement  and  release  between  grantor 
and  grantee:  Maae  v.  MUler,  58  O.  S.  483, 
IV  Longadorfs  Notes,  746. 

Where  the  trustees  under  an  assignment  in 
trust  to  prefer  creditors  and  the  assignor 


and  all  bis  creditors,  consent  and  agree  to  the 
disposition  of  the  assigned  property,  and 
such  consent  and  agreement  is  carried  into 
execution,  the  same  will  be  a  full  and  com- 
plete defense  to  an  action  thereafter  insti- 
tuted by  a  creditor  for  tlie  purpose  of  having 
the  assignment  declared  a  trust  for  the  equal 
ttenefit  of  creditors;  but  if  one  or  more  cred- 
itors do  not  so  consent  and  agree,  the  as- 
signment may  i>e  declared  a  trust  for  the 
equal  benefit  of  all  creditors:  Slengert  v. 
Brinkerhoff,  67  0,  S.  472.  IV  I^ngsdorfs 
Notes,  038. 

A  trustee  to  whom  an  assignment  has  been 
made  in  trust  in  contemplation  of  insolvency 
with  intent  to  prefer  one  or  more  creditors 
as  provided  in  G.  C,  {  II102,  prior  to  the 
amendment  of  03  v.  200,  is  not  required  to 
tile  such  assignment  in  the  probate  court  to 
l)e  administered  under  our  insolvency  stat- 
utes, but  he  may  proceed  under  the  assign- 
ment until  one  or  more  creditors  make  ap- 
plication to  a  court  of  competent  jurisdiction 
to  have  such  assignment  declared  a  trust  for 
the  equal  benefit  of  all  creditors:  Mengert  v. 
Brinkerhoff,  67  O.  S.  472,  TV  LongsdorTs 
Notes,  033. 

Uliere  the  trustee  in  an  assignment  to  pre- 
fer creditors  permits  the  property  covered  by 
the  aasignment  to  him,  to  be  taken  in  ex- 
ecution for  the  debts  of  the  assignor,  and 
sold  according  to  law,  substantially  as  an 
assignee  for  the  benefit  of  creditors  would 
sell  it,  all  being  done  in  good  faith,  such 
trustee  is  liable  to  account  only  for  the  net 
proceeds  of  such  sale.  In  such  case  where 
the  returns  of  an  officer  shows  that  there 
was  included  in  his  sale,  property  other  than 
that  covered  by  the  assignment,  the  proceeds 
of  the  sale  of  such  other  property  can  not  be 
the  equal  benefit  of  all  creditors:  Mengert  T. 
Brinkerhoff,  67  O.  8.  472,  IV  T^ngsdorfa 
Notes,  933. 

Where  the  person  to  whom  an  assignment 
to  prefer  creditors  has  been  made  is  desig- 
nated as  trustee  in  the  application  a 
creditor  to  a  court  of  competent  jurisdiction 
to  have  the  assignment  declared  a  trust,  and 
judgment  is  entered  as  applied  for,  in  a  sub- 
sequent action  for  the  recovery  of  the  assets, 
such  person  may  be  sued  in  his  individual 
capacity,  and  the  record  in  the  first  case  will 
be  competent  evidence  in  the  second:  if«t- 
gert  v.  Brinkerhoff,  67  O.  S.  472,  IV  Longs- 
dorTs Notes,  033. 

Where  a  mortgage  is  declared  to  be  in 
fraud  of  creditors,  it  stands  as  a  deed  of 
trust  for  creditors,  the  mortgagee  becoming 
a  trustee  who  must  account  for  all  proceeds; 
hence,  the  debtor  can  not  have  five  hundred 
dollars  in  lieu  of  homestead  as  against  the 
general  creditors:  Pease  v.  Bchuh,  5  0.  N. 
P.  245,  4  O.  D.  (N.P.)  121  [affirming  In  re 
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Bchuh,  2  O.  N.  P.  381,  4  O.  D.  (N.P.)  30]. 
See  alao  Execution,  Wbit  of. 

A  transfer  of  property  to  a  trustee  for  the 
benefit  of  creditors,  though  the  grantor  be 
fully  solvent  and  without  intent  to  hinder 
creditors,  will  be  held  an  assignment  for  ben- 
efit of  creditors,  and  its  form  in  other  respects 
is  not  material.  It  is  not  a  trust  or  deed, 
and  needs  no  suit  to  have  it  declared  an  as- 
signment: Wambavgh  v.  Insurance  Co.,  59 
0.  S.  228,  IV  Longadorfs  Notes,  764  [affirm- 
ing In  re  Jones,  5  O.  N.  P.  102,  8  O.  D. 
(N.P.)  123,  5  O.  D.  (N.P.)  233}. 

Where  a  deed  in  trust  for  creditors  is  de- 
clared to  be  an  assignment  for  creditors,  and 
the  grantee  is  removed  for  failure  to  file  the 
deed,  and  a  trustee  is  appointed,  the  legal 
title  to  the  property  will  follow  the  appoint- 
ment and  vest  in  the  truatep,  and  a  pur- 
chaser from  him  on  confirmation  and  deed 
will  take  a  good  title:  Wambaugh  v.  In- 
aurance  Co.,  60  O.  8.  228,  IV  Longsdorf'a 
Notes,  764.  See  also  A8SIo:(hbnt8  fob  Ben-- 

EFTT  or  CBE3)IT0BS. 

B.  Judgment,  Bokd  ob  Execution. 

A  executed  to  B  a  promissory  note  and 
warrant  of  attorney,  upon  which  judgment 
was  rendered,  and  an  execution  having  been 
issued  on  the  judgment,  the  sheriff  levied 
the  same  on  A'a  goods.  The  note  waa  with- 
out consideration  and  A  was  insolvent  when 
it  waa  executed.  In  doing  and  procuring  to 
be  done  these  various  acts,  both  A  and  B 
concurred,  and  their  object  was  to  defraud 
A'e  creditors.  It  was  held  that  the  acts 
were  within  the  statute,  which  provides  that 
"all  transfers,  conveyances,  or  asfiignmenta 
made  with  intent  to  hinder,  delay  or  defraud 
creditors,  shall  be  declared  void  at  the  san 
of  any  creditors":  Bloomingdale  v.  Siein,  42 
O.  S.  168,  IV  Longsdorf's  Notes,  101. 

No  action  will  lie  by  an  obligee  against  an 
obligor  on  a  bond,  the  consideration  of 
which  is  a  sale  made  by  the  former  to  the 
latter  to  defraud  creditors;  both  of  them 
having  been  guilty  of  the  fraudulent  intent: 
Ooudy  V.  Oebhart,  1  O.  S.  262,  I  Longsdorfa 
Notes,  972. 

Allowing  property  to  be  levied  on,  or  a 
freehold  to  become  forfeit  for  nonpayment  of 
rent,  and  giving  a  son  money  to  buy  it  in 
and  continuing  to  occupy  it  under  the  son, 
is  in  fraud  of  creditors,  and  the  son  holds  as 
trustee  for  the  father:  Edgington  v.  W^^ 
liama,  W.  439,  I  Longsdorf's  Notes,  35. 

Where  a  person  procures  or  assists  in  pro- 
curing a  judgment  to  be  taken  against  him; 
and  a  lien  is  thereby  obtained  upon  his 
property  in  favor  of  another,  with  intent  to 
cover  his  property  with  liens,  so  as  to  defeat 
mn  anticipated  or  appreliended  judgment  that 


may  be  recovered  against  him,  and  the  person 
in  whose  favor  such  judgment  is  taken,  for 
a  valuable  consideration,  assigns  such  judg- 
ment to  an  innocent  purchaser,  without  no- 
tice, of  the  fraud  in  its  inception  and  rendi- 
tion, such  judgment  debtor  is  estopped  from 
assailing  the  judgment  as  against  such  inno-, 
cent  purchaser:  Wright  v.  Snell,  22  0.  C.  C. 
86,  12  O.  C.  D.  308. 

A  court  of  equity  will  not  aid  or  relieve 
a  judgment  debtor  who  has  allowed  a  judg- 
ment to  be  taken  against  him  in  order  to  de- 
feat an  anticipated  judgment,  from  the  pay- 
ment of  the  judgments  to  such  purchaser: 
Wright  V.  Snell,  22  O.  C.  C.  86,  12  0.  C.  D. 
308. 

If  a  judgment  debtor  who  has  allowed  a 
judgment  to  be  taken  against  him  in  order 
to  defeat  an  anticipated  judgment,  should  be 
innocent  of  any  fraud  in  the  obtaining  or 
rendition  of  such  judgment,  but  by  permit- 
ting the  judgment  to  remain  of  record  aa 
subeisting  and  valid,  he  permitted  the  judg- 
ment creditor  to  appear  of  record  as  tl>e 
owner  of  such  judgment,  he  is  estopped  by 
such  acts  and  conduct  from  setting  up  any 
defense  which  would  affect  the  rights  of  a 
bona  fide  purchaser  or  assignee  from  such 
creditor.  The  rule  of  equity,  that  where  one 
of  two  equally  innocent  persons  must  suffer, 
the  loss  must  be  upon  him  who  has  put  it 
in  the  power  of  another  to  do  the  injury, 
applies:  Wright  v.  Hnell.  22  O.  C.  C.  86,  12 
O.  C.  D.  308.   See  also  Judquent. 

C.   Pbopertt  Coxveted, 

G.  C,  S  9393,  exempting  from  debts  a  cer- 
tain amount  of  a  person's  insurance  on  his 
ovm  life  payable  to  widow  and  children  ap- 
plies to  policies  in  companies  of  other  states 
as  well  as  of  this  state:  Gross  v.  Armstrong, 
44  O.  S.  613,  IV  Longsdorf's  Notes,  238. 

A  pol icy  on  a  man's  I ife  purportung  to 
have  been  effected  by  the  wife  for  her  sole 
use,  in  consideration  of  premiums  paid  and 
to  he  paid  by  her,  is  prima  fade  her  sole 
property,  and  not  governed  by  G.  C,  S  9393, 
though  the  husband  paid  the  premiums: 
Weber  v.  I'axton,  48  O.  S.  266,  IV  Longs- 
dorf's Notes,  413. 

G.  C,  8  9397,  applies.  Existing  creditors 
must  have  been  injured  by  the  payments,  and 
if  their  debts  were  incurred  only  a  few  weeks 
liefore  the  death,  the  fact  that  there  had 
been  creditors  years  before  who  were  com- 
promised with  and  are  not  complaining,  is 
not  proof  of  injury  to  any  rights:  Weber  v. 
I'axton,  48  O.  S.  266,  IV  longsdorf's  Notes, 
413. 

An  assignment  by  a  man  of  a  policy  on  his 
life  to  his  wife  with  intent  to  defraud  cred- 
itors is  voidable.    G.  C,  |9397,  was  not  in- 


Digitized  by  Google 


81S6 


FBAVDUUBlfT  GOKTETAKOES  V. 


8136 


tended  to  dispense  with  the  bona  fides  of  such 
assignment.  If  Bet  aside  the  whole  proceeds 
less  the  amounts  permitted  to  the  wife  by 
G.  C,  I  0393,  and  not  merely  the  premiums 
paid,  go  to  creditors:  Child  v.  Oraham,  8 
Dec.  Rep.  204,  7  Bull.  43. 

Where  a  person  insured  his  life,  payable 
to  his  wife,  in  one  company,  but  the  next 
year  by  agreonent  of  all  parties  this  was 
surrendered,  and  a  new  policy  in  another 
company  taken  out  in  tiie  wife's  name  on  the 
husband's  life,  he  paying  the  premiums,  it 
was  held  that  though  the  first  policy  would 
have  been  governed  by  G.  C,  {  0303,  the  sec- 
ond policy  was  governed  by  G.  C,  1 0307, 
and  creditors  can  only  recover  the  premium 
for  four  years  past:  Insurance  Co.  v. 
Eckert,  5  Dec.  Rep.  528,  6  Am.  L.  Rec.  462. 

Life  insurance  for  the  benefit  of  a  wife  and 
three  children,  the  premium  exceeding  one 
hundred  and  fifty  dollars,  exhausts  the  right 
to  insure  under  G.  C,  |  0393,  and  the  pro- 
ceeds go  to  the  wife  and  three  children,  not- 
withstanding the  will,  and  the  surplus  of 
that  policy  and  all  of  a  later  policy  for  the 
wife  and  four  children,  there  being  another 
child  born,  goes  to  the  creditors:  Wagner  v. 
Karman,  5  Dec.  Rep.  528,  7  Am.  L.  Rec.  670. 

Where  a  husband,  at  his  wife's  suggestion 
and  with  her  money,  procured  insurance  on 
his  life  for  her  benefit,  although  he  signed 
the  application,  it  is  within  G.  C,  S  9397, 
and  she  holds  it  free  of  his  creditors.  He 
was  her  agent  in  obtaining  it:  Jacob  v.  /n- 
aurance  Co.,  13  Dec.  Rep.  696,  1  C.  S.  C.  R. 
510.  See  also  Esecutobs,  Admimsthatobs 
ANO  Administration'  of  Estates. 

A  life  insurance  company  sued  in  another 
state  by  the  widow  of  the  insured  pays  the 
money  into  court  and  obtains  an  order,  re- 
quiring the  administrator,  a  resident  of  Ohio, 
to  interplead  as  to  his  claim  for  part  not  ex- 
empt from  creditors.  Service  of  such  order 
and  of  citation  on  him  in  Ohio  gives  no  jur- 
isdiction of  his  person,  and  a  judgment 
thereon  debarring  him  from  any  claim  ai 
against  such  widow  is  void  as  to  him:  Cross 
V.  Armstrong,  44  0.  S.  613,  IV  Longsdorfs 
Notes,  238.   See  also  Judokent. 

A  transfer  hy  an  insolvent  to  his  wife  and 
children  of  policies  of  life  insurance  made 
payable  to  his  estote,  is  in  fraud  of  creditors 
and  may  be  set  asid^  and  the  policies  or- 
dered paid  to  his  administrator  or  to  a  trus- 
tee for  the  benefit  of  his  creditors:  Lytle  v. 
Insurance  Co.,  5  0.  N.  P.  (X.S.)  28,  17  O.  D. 
(N.P.)  305.   See  also  Insuhance. 

A  paid'Up  ten-payment  life  insurance  pro- 
viding for  payment  of  the  face  to  his  wife 
at  insured's  death  and  an  annuity  to  him 
after  t^venty  years  from  date  if  living,  can 
not  be  subjected  by  the  trustee  in  bankruptcy 
as  to  the  amount  payable  to  the  wife>  but 


the  husband's  future  annuity  only  can  be 
reached:  In  re  Shaefer,  16  0.  F.  D.  637,  0  O. 
L.  R.  357.   Bee  also  Baxkbuptct. 

Whether  life  or  beneficial  insurance  ex- 
ceeds the  amount  eeempt  from  creditors 
under  G.  C,  S|  0383,  11722,  must  be  deter- 
mined by  considering  each  policy  alone,  and 
not  adding  the  premiums  on  all:  Hinseh 
v.  D'Utassy,  1  O.  D.  (N.P.)  372.  See  also 
ExEccTiox,  Wbtt  of. 

A  debtor  is  under  no  l^al  oUigations  to 
insure  his  life  for  the  benefit  of  creditors; 
and  the  statutory  provision  for  the  return 
to  the  debtor's  estate  of  all  the  mon^  used 
in  the  purchase  of  insurance  gives  to  the 
creditor  everything  to  which  he  is  entitled 
or  which  he  could  have  reached  by  any  pro- 
cess of  law:   Lytle  v.  Baldinger,  84  O.  S.  1. 

A  transfer  by  an  insolvent  husband  to  his 
wife  of  a  policy  of  insurance  then  in  force 
on  the  life  of  the  husband  is  not  an  assign- 
ment of  property  in  fraud  of  creditors  or  to 
hinder  or  delay  creditors  within  the  con- 
templation of  G.  C,  8111104,  et  seq.  In 
such  case  the  only  remedy  of  the  creditor  is 
found  in  the  provisions  of  0.  C,  S  0305: 
].yile  V.  lialdinger,  84  O.  S.  1. 

Creditors  of  the  father  can  not  subject 
earnings  of  an  emancipated  child  invested  in 
a  home  in  the  mother's  name.  And  so,  though 
the  child  live  at.- home:  Oeringer  V.  Hein- 
lein,  6  O.  D.  (X.P.)  26,  20  Bull.  330.  See 
also  Pabent  and  Child. 

A  husband  in  debt  began  business  on  his 
wife's  money  in  her  name,  as  her  agent,  mak- 
ing large  profits,  principally  from  his  serv- 
ices and  skill,  without  contract  as  to  his 
compensation  or  account  with  his  wife.  Part 
of  the  profits  was  invested  in  property  in  her 
name.  It  was  held  that  the  wife  can  not 
claim  the  whole  as  profits  from  her  money. 
If  a  wife  sufi'ers  her  money  to  be  blended 
with  the  products  of  the  husband's  skill  and 
industry,  she  can  at  most  stand  as  a  pre- 
ferred creditor  in  equity,  and  get  back  her 
money  and  interest:  Olidden  v.  Taylor,  16 
O.  S.  509,  II  Longsdorfs  Notes,  796.  See 
also  Husband  and  Wife. 

Where  a  farmer  baa  become  insolvent  and 
lost  all  he  had,  and  his  wife  with  her  own 
means  rents  and  stocks  anotlier  farm  and 
employs  him  at  wages  upon  it,  but  she  ke^s 
control  and  superintends  everything,  and  it 
is  evident  that  her  skill  and  not  his  makes 
it  a  success,  and  she  invests  the  savings  in 
real  estate  in  her  own  name,  this  real  estate 
is  her  separate  proper^',  and  the  husband's 
creditors  can  not  reach  it,  and  so  although 
his  wages  contributed  partly  to  support  the 
family:  tanning  v.  Fogler,  16  O.  C.  C.  151, 
8  O.  C.  D.  780. 

Real  estate  of  a  wife,  though  p^d  for  in 
part  from  the  husband's  monthly  wages,  can 
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not  be  subjected  to  his  debts,  for  the  vages 
were  exempt:  Stump  v.  Frary,  13  O.  C.  C. 
619,  6  O.  C,  D.  357. 

G.  C,  I  8618,  applies  to  an  unauthorized 
conveyance  of  partnership  property  made  by 
one  partner:  McOrath  v.  Coxoen,  57  O.  S. 
885,  IV  Longfldorf'B  Kotes,  722. 

Property  which  may  be  held  as  e.\fmpt 
under  the  homestead  exemption  act  is  never- 
theless within  the  provisions  of  G.  C, 
18618;  since  in  Ohio  the  privilege  of  claim- 
ing property  as  exempt  is  personal  to  the 
debtor:  Roig  v.  SchuUz.  42  O.  S.  165,  IV 
Longsdorf's  Notes,  101. 

If  property  is  conveyed  to  certain  grantees 
in  trust  for  others,  and  such  trust  is  estab- 
lished only  by  oral  evidence,  it  may  neverthe- 
lees  be  shown  for  the  purpose  of  showing  that 
a  transfer  of  such  property  by  such  grantees 
in  return  for  stock  taken  in  the  name  of 
sncfa  beneficiaries  is  not  in  fraud  of  the 
creditors  of  such  grantees:  Harvey  v. 
Gardner,  41  O.  S.  642,  IV  Longsdorfa  Notes, 
81. 

O.  C,  §  8618,  does  not  apply  to  a  build- 
ing constructed  by  the  owner  of  realty  upon 
such  realty,  although  he  permits  his  son  to 
make  use  of  saich  building.  Such  building 
can  not  be  subjected  to  the  debts  of  such 
son;  MeLam  v.  Slarbuck,  54  O.  S.  637,  35 
Bull.  127. 

For  priorities,  see  XV7II,  herein. 

O.   Ikixnt  to  Defbaud. 

1.    Actual  Fraud. 

A  voluntary  conveyance  to  a  trustee  for 
the  benefit  of  the  grantor's  wife  and  children 
is  not  fraudulent  against  a  creditor  whose 
claim  was  at  the  time  amply  secured  by 
mortgage.  The  fact  that  the  mortgage  se- 
curity is  subsequently  lost  by  the  creditor's 
laches,  does  not  make  such  a  conveyance 
fraudulent:  Stephenson  v.  Donahue,  40  O. 
S.  184,  IV  Longsdorf's  Notes,  16. 

2.    Constructive  Fraud. 

It  is  a  settled  principle  of  morals  and  of 
law  that  a  man  owns  nothing  until  after 
his  creditors  are  paid:  Lytle  v.  Insurance 
Co.,  5  O.  N.  P.  (N.S.)  28,  17  O.  D.  (N.P.) 
305. 

A  conveyance  by  a  debtor,  without  consid- 
eration, of  BO  much  of  his  property  that  he 
has  not  enough  left  with  which  to  pay  his 
debts  is  constructively  fraudulent  even 
though  no  actual  fraud  is  intended  by  him: 
Brice  v.  Myers,  5  0.  121, 1  Longsdorf's  Notes, 
251;  Creed  v.  Bank,  1  O.  S.  1,  I  Longsdorf's 
Notes,  929;  Crumbaugh  v.  Kugter,  2  O.  S. 
373,  I  Longsdorf's  Notes,  1061;  Evans  v. 
Letois,  30  O.  S.  11,  III  Longsdorf's  Notes, 


512;  Stephenson  v.  Donahue,  40  0.  8.  184,  IV 
Ix)ngsdorf'B  Notes,  16;  Sellew  t.  Ckris^ld, 
12  Dec.  Rep.  41,  1  H.  86. 

If  the  debtor  retains  sufficient  property  to 
pay  his  subsisting  debts,  a  gratuitous  trans- 
fer of  his  property  is  not  constructively 
fraudulent,  even  though  he  subsequently  be- 
comes insolvent :  il iller  v.  Wilson,  15  O. 
108,  1  Longsdorf's  Notes,  699;  McCail  v. 
I'ixley,  48  0.  S.  379,  IV  Longsdorf's  Notes, 
421. 

A  creditor  may  avoid  or  set  aside  a  fraud- 
ulent conveyance  of  bis  debtor's  property 
for  the  satisfaction  of  his  debt,  without  first 
exhausting  the  debtor's  other  property,  or 
showing  that  the  debtor  has  no  other  prop- 
erty liable  to  I>e  taken :  Westertnan  v. 
Westerman,  25  O.  S.  500,  III  LongsdorPs 
Notes,  256. 

The  fact  that  the  vendor  retains  possession 
under  a  contract  to  pay  rent,  and  with  a 
secret  option  to  repurchase  in  the  future, 
does  not  show  as  a  matter  of  law  that  the 
conveyance  is  fraudulent:  Ban*  t.  Eatchi  3 
0.  527,  I  Longsdorfs  Notes,  192. 

A  chattel  mortgage  under  which  possession 
is  retained  by  the  mortgagor  with  the  pover 
to  sell  the  mortgaged  property  for  his  own 
benefit  is  fraudulent  as  against  creditors: 
Collins  V.  Myers,  16  O.  547,  I  Longsdorfs 
Notes,  782;  Brotcn  r.  Webb,  20  O.  380,  I 
Longsdorf's  Notes,  914;  Webb  v.  Brown,  3 
0.  S.  246,  II  Longsdorf's  Notes,  25;  Freeman 
v.  Raicson,  5  O.  S.  1,  II  Longsdorfs  Notes, 
149;  Oriefcnkamp  v.  Seal,  21  O.  C.  C,  788,  11 
O.  C.  D.  377 ;  Morris  v.  Devou,  13  Dec  Rep. 
134,  2  D.  218. 

If  tJie  mortgagor  is  to  retain  the  goods 
with  the  power  of  sale,  holding  the  proceeds 
as  the  agent  of  the  mortgagee  and  paying 
them  over  to  the  mortgagee,  such  mortgage 
is  not  void  as  a  matter  of  law:  Eleine  v. 
Katzenberger,  20  0.  S.  110,  II  Longsdorfs 
Notes,  982. 

A  mortgage  given  by  a  railway  company 
is  not  rendered  invalid  by  a  provision  au- 
tliorizing  the  sale  of  cast  off  articles,  frag- 
ments, and  old  materials;  since  such  sale  is 
necessary  to  the  proper  management  of  the 
road:  Coopers  v.  Wolf,  16  O.  8.  S2S,  II 
Longsdorf's  Notes,  745. 

While  a  power  of  sale  given  to  a  mort- 
gagor may  render  such  chattel  mortgage  in- 
valid, the  fact  that  the  mortgagee  subse- 
quently acquires  possession  of  such  property 
before  any  liens  have  attached  thereto,  gives 
him  priority  as  against  the  general  creditors 
of  the  mortgagor:  Francisco  v.  Ryan,  54  O. 
S.  307,  IV  Longsdorf's  Notes,  636. 

A  chattel  mortgsge  which  an  insolvent 
debtor  gives  immediately  before  making  an 
assignment  for  the  benefit  of  his  creditors,  in 
order  to  secure  payment  of  att<Htiey  fees  for 
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■erviceB  in  such  management,  is  invalid  as 
against  the  general  creditors:  In  re  iferting, 
1  O.  N.  P.  35,  5  O.  D.  (N.P.)  390. 

A  Btatement  by  a  business  man  at  the  time 
of  making  a  conveyance  of  property  to  his 
daughter,  to  the  effect  that  the  business  in 
which  he  was  engaged  was  subject  to  fluctua* 
tions  and  that  he  desired  to  put  the  title  to 
this  property  in  auch  shape  that  it  would 
afford  a  home  for  himself  and  his  children  in 
case  anything  unfavorable  happened  to  him 
in  his  business,  ia  not  inconsistent  with  the 
theory  that  the  conveyance  was  to  the  daugh- 
ter absolutely,  and  not  to  her  in  trust  for 
himsdf.  But  where  it  appears  that  at  the 
time  of  the  conveyance  he  was  in  an  insolvent 
condition,  and  indebtedness  existing  at  that 
time  remained  unpaid  at  the  time  of  his 
death,  the  conveyance  to  the  daughter  must 
be  r^arded  as  in  fraud  of  such  pre-existing 
creditors:  Walaton  v.  McCabe,  11  O.  N.  P. 
(N.S.)  26. 

Where  a  member  of  a  firm,  not  activdy 
participating  in  the  busineas  of  the  firm,  ex- 
ecuted a  mortgage  on  his  individual  prop- 
erty  (or  the  purpose  of  raising  money  (or  the 
use  of  the  firm,  tiie  question  wfaetha  or  not 
the  mortgage  was  executed  in  contemplation 
of  insolvency  with  intent  to  prefer  one  or 
more  creditors,  depends  on  what  the  mort- 
gagor eontemplated  and  intended  at  the  time 
he  executed  the  mortgage,  rather  than  on  the 
financial  straits  of  the  firm  of  which  he  may 
not  have  had  fuU  knowIedge:  Ooodman  v. 
Raumn,  2  O.  C.  G.  (N.S.)  80,  15  O.  C.  D. 
690. 

Technical  responsibility  of  a  partner  for 
disaster  to  a  solvent  business  will  not  be 
accepted  as  indicating  a  fraudulent  purpose 
on  the  part  of  such  partner  in  transferring 
bis  property  while  the  business  was  still  sol- 
vent: Bank  v.  Scott,  13  O.  T).  (N.P.)  600.  1 
Ilosea,  481. 

Incorporating  a  partnership  is  not  a  fraud 
on  its  creditors  if  there  is  no  corrupt  design: 
Union  Rolling  Hill  v.  Packard,  1  O.  C.  C. 
76,  1  O.  C.  D.  46. 

Parties  are  presumed  to  intend  the  na- 
tural consequences  of  their  own  acta  and  to 
the  extent  that  an  act  works  a  fraud  to  that 
extent  a  fraud  is  presumed  intended,  and 
need  not  be  proved:  Jamison  v.  McNallj/t  21 
0.  S.  295,  III  LongsdorCs  Notes,  20.  See 
also  Fbaud  and  Deceit. 

Property  transferred  by  a  stockholder  of  a 
corporation  which  was  doing  business  at  a 
profit,  and  whose  available  assets,  had  a  sale 
been  made  thereof  at  a  fair  market  value, 
would  have  more  than  paid  its  debts,  can 
not  be  followed  into  the  hands  of  bona  fide 
purchasers  and  subjected  to  the  payment  of 
the  debts  of  the  corporation  upon  the  subse- 
quent insolvency  of  such  corporation,  as  it  [ 


was  solvent  when  the  transfer  took  place: 
Bank  v.  Rice,  22  O.  C.  C.  183,  12  O.  C.  D. 
121. 

A  corporation  is  a  legal  entity,  separate 
from  those  composing  it.  But  this  fiction  is 
limited  to  the  purposes  of  ita  adoption,  and  a 
corporation  can  not  be  forced  to  accomplish 
a  fraud.  If  tiiis  appears,  the  fiction  will  be 
disregarded,  and  the  acts  of  the  real  parties 
dealt  with  as  though  no  corporation  had 
been  formed,  on  the  ground  that  fraud 
vitiates  everything,  as  where  a  failing  debtor 
incorporates  his  busineas  in  order  to  convey 
his  shares  to  favored  creditors:  Bank  v. 
Trebein,  59  O.  S.  316,  IV  I^ngsdorf's  Notes, 
765. 

Converting  a  partnership  into  a  corpora- 
tion on  a  capital  of  double  the  value  of  the 
business,  and  each  partner  receiving  his 
share  in  paid  up  stock,  is,  though  no  wrong 
was  intended,  a  fraud  on  corporate  creditors, 
and  each  partner  will  be  liable  to  tJie  cor- 
poration, and  therefore  to  ita  creditors,  as  if 
he  had  subscrit>ed  for  the  stock,  and  had  only 
paid  one-half  his  subscription:  Oatea  v. 
Stone  Co.,  57  O.  S.  60,  TV  Longsdorfs  Notes, 
706  [affirming  Gates  y.  Stone  Co.,  0  O.  G.  O. 
00,  6  O.  G.  D.  23]. 

3.   Inadequacy  of  OoMideratUm. 
(»)    Inadequacy  of  Price. 

A  great  bargain  in  the  purchase  of  a  liti- 
gated property  from  an  embarrassed  debtor 
is  not  sufiBeient  to  render  the  sale  fraudulent 
as  to  creditors:  DougloM  v.  Huston,  6  0. 
156,  I  Longsdorfs  Notes,  329. 

Inadequacy  of  consideration  paid  for  a 
note  by  an  indorsee  does  not  make  the  pur- 
chase one  of  fraud  on  the  payee's  creditors 
unless  Bo  great  as  to  impeach  ita  good  faith. 
'I'hat  the  indorsee  took  fJie  note  for  a  sale  of 
land  and  retained  the  title  of  the  land  as 
security  does  not  affect  his  title  in  the  note: 
Hooker  v.  Rooker,  29  O.  S.  1,  III  IxtngsdorPs 
Notes,  433. 

Property  worth  fourteen  thousand  dollars, 
having  been  conveyed  to  pay  a  debt  of  ten 
thousand  dollars,  and  thus  working  a  fraud 
on  other  creditors,  it  was  held  that  G.  C, 
§11106,  applies  to  constructive,  as  well  as 
actual  fraud,  but  in  the  former  case  the  con- 
veyance will  be  upheld  in  favor  of  a  party 
not  guilty  of  actual  fraud  to  the  extent  of 
the  consideration,  and  vacated  only  as  to  the 
excess:  Jamison  v.  McNally,  21  O.  S.  295,  III 
Longsdorfs  Notes,  29. 

A  conveyance  by  a  husband  to  a  woman 
with  whom  he  is  living  and  whom  he  after- 
wards marries,  for  an  inadequate  considera- 
tion, of  property  occupied  by  the  wife  and 
owned  by  himself  and  wife  in  common,  after 
the  filing  1^  the  wife  of  a  petition  i^r  di- 
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vorce,  but  before  actual  service  of  summons, 
grantor  and  grantee  both  having  actual 
knowledge  of  the  filing  of  such  petition,  will 
be  set  aside  as  fraudulent:  Hamilton  v. 
Rudg,  4  O.  N.  P.  (N.S.)  427,  17  0.  D.  (N.P.) 
179. 

Inadequacy  of  price  as  the  M>le  reason  for 
declaring  a  transfer  of  a  business  to  a  cred- 
itor, as  a  credit  on  his  claim,  must  be  bo 
great  as  to  convince  the  understanding  that 
it  was  not  in  good  faith:  Bank  v.  Wehrie, 
18  0.  C.  C.  535,  9  O.  C.  D.  830  [affirmed, 
without  opinion.  Bank  v.  Wehrie,  61  O.  S. 
654]. 

Inadequacy  of  consideration  will  not  con- 
stitute a  ground  for  setting  aside  a  convey- 
ance by  a  debtor  unless  based  on  fraud  i« 
shown,  and  where  the  purchaser's  good  faith 
is  not  successfully  attacked  and  the  inade- 
quacy is  not  so  great  aa  to  shock  tlie  moral 
sense,  and  lead  irresititibly  to  the  inference 
of  a  fraudulent  intent,  the  fact  that  he  ob- 
tained a  l>argain  will  not  avail  creditors  of 
the  grantor:  Hatnill  v.  Wright,  3  O.  N.  P.  9, 
8  O.  D.  (N.P.)  467. 

Where  a  consideration  of  one  dollar  is 
stated  in  a  deed  passing  property  from 
debtor  to  creditor  dealing  in  good  faith  and 
innocently  with  respect  therto,  and  it  after- 
ward developed  that  the  grantor  had  other 
creditors,  a  conclusive  presumption  does  not 
arise  that  the  parties  intended  by  the  recital 
as  to  the  amount  of  the  consideration  that 
the  conveyance  should  be  fixed  as  voluntary, 
even  though  in  fact  not  vohmtary;  and 
thereby  permit  such  other  creditors  to  seize 
the  property:  Cole  v.  Bank.  15  O.  C.  C. 
(N.S.)  SIS  [alRrmed,  without  opinion,  Bank 
v.  Keicton,  82  O.  S.  444,  and  affirmed,  with 
opinion,  Bank  v.  Cole,  83  0.  S.  50]. 

(b)    Antecedent  Debt. 

A  ei«ditor  holding  a  note  not  yet  due,  with 
a  surety,  who  surenders  the  same,  taking  in 
place  thereof  a  purchase  money  mortgage 
running  to  debtor,  can  not  be  said  to  have 
taken  such  mortgage  to  secure  an  antecedent 
debt  without  parting  with  anything  of  value 
upon  the  strength  of  it:  Bank  v.  Post,  12 
O.  D.  (N.P.)  232. 

A  transfer  and  bill  of  sale  of  goods,  part 
of  which  wan  merchandise,  made  in  consid- 
eration of  a  past  debt,  and  within  less  than 
ninety  days  before  an  assignment  for  cred- 
itors by  vendor,  constitutes  a  conveyance 
fraudulent  as  to  creditors:  Rerk  v.  Hirseh, 
8  0.  N.  P.  459,  11  O.  D.  (N.P.)  768. 

Real  estate  owned  by  a  member  of  a  corpor- 
ation and  conveyed  for  vaiue  to  the  grantor's 
father-in-law,  in  satisfaction  of  money 
loaned  to  the  grantor,  and  part  due,  and 
which  is  subsequently  deeded  by  the  father- 


,  in-law  to  his  daughter,  the  wife  of  the  first 
grantor  as  a  deed  of  gift  and  advancement, 
can  not  he  subjected  to  the  payment  of  the 
debts  of  the  first  grantor:  Bank  v.  Rice,  22 
O.  C.  C.  183.  12  O.  C.  D.  121  [distinguishing 
Gtidden  M.  d  Co.  v.  Taylor,  16  0.  S.  509.  II 
LongsdorFs  Notes,  796;  Quigley  v.  OroAam, 
18  O.  S.  42,  II  I^ngsdorrs  Notes,  864]. 

(c)  Support. 

A  conveyance  made  in  consideration  of 
support  ia  said  to  be  invalid  as  against  cred- 
itors: Krider  v.  Koons,  S  O.  C.  C.  221,  3 
O.  C.  D.  110;  Botclua  v.  Shanaharger,  19 
0.  C.  C.  137,  10  0.  C.  U.  167. 

Only  creditors  can  complain  of  such  a 
transaction:  Webb  v.  Roff,  9  O.  S.  430,  II 
I^ongsdorf's  Notes,  387. 

A  conveyance  to  one  not  shown  to  know 
liis  grantor  is  in  debt,  in  ctmsideratioD  ol 
supporting  the  grantor  and  his  wife  for  life, 
and  paying  a  sum  to  stepchildren  at  his 
death,  i»  not  voluntary  where  the  plaintiff 
I  has  slept  on  his  rights  for  several  years, 
I  during  which  tlie  support  has  been  furnished. 
If  voluntary'  as  to  the  children,  they  must 
be  parties  in  order  to  adjudicate  it:  Con- 
stable V.  Wearier,  8  Dec.  Rep.  330,  7  Bull. 
113. 

A  conveyance  to  a  son  on  inadequate  con- 
sideration, with  agreement  back  for  life  sup- 
port, is  a  mere  gift  as  against  creditors,  but 
is  valid  if  the  grantor  bad  ample  means  to 
satisfy  existing  creditor^  and  bad  no  intent 
to  defraud  future  creditors:  Boidua  T.  8htM' 
abarger,  19  0.  C.  C.  137,  10  O.  C.  D.  167. 

There  can  be  no  fraudulent  conveyance  of 
exempt  property,  accordingly,  a  conveyance 
of  a  homestead  in  consideration  of  future 
support  is  valid,  and  so,  though  it  may  rise 
in  value,  and  a  levy  thereon  is  a  nullity: 
Sletcart  v.  Wooley,  2  Dec.  Rep.  341,  2  W. 
L.  M.  470. 

<d)    Aaaumption  of  Debts. 

A  conveyance  for  full  value,  in  considera- 
tion that  the  buyer  assume  and  pay  certain 
debts  of  the  seller,  which  he  does  pay,  is 
valid:  Buckingham  v.  Bank,  21  O.  S.  131,  III 
Longsdorf's  Notes,  13. 

WTiere  an  endorser  conveys  property  mort- 
gaged for  about  half  its  value  to  one  who 
assumes  the  mortgage  debt,  but  gives  no  other 
real  consideration,  and  such  indorser  is  not 
pro^'ed  to  have  been  solvent,  the  intent  to 
defraud  creditors  is  imputed,  and  the  con- 
veyance to  the  Talue  of  the  equity  of  redemp- 
tion will  be  held  to  be  for  benefit  of  all  cred- 
itors: Jones  V.  heeds,  7  O.  N.  P.  480,  10  O. 
D.  (N.P.)  173. 
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(e)    Forbeanmce  to  Sue. 

An  agreement  on  the  part  of  a  wife  to 
refrain  from  bringing  an  action  against  her 
husband  for  divorce  and  alimony  raay  con- 
stitute a  sufficient  consideration  for  a  con- 
veyance of  property  by  him  to  her  and  an 
allegation  Betting  up  such  consideration  ia 
not  open  to  demurrer  for  its  adequacy  is  a 
question  of  proofs  depending  upon  circum- 
stances. Such  a  conveyance  will  not  be  set 
aside  where  the  wife  was  not  aware  at  the 
time  the  conveyance  was  made  of  any  fraudu- 
lent intent  on  the  part  of  the  husband  with 
respect  to  creditors:  Whitacre  v.  Redmond, 
8  0.  L.  K  165. 

(f)    Reletue  of  Doicer. 

Release  of  inchoate  dower  is  a  valid  con- 
sideration to  support  a  conveyance  to  a  wife. 
Ihe  conveyance  will  not  be  held  in  fraud  of 
creditors  unless  unreasonably  disproportion- 
ate to  the  value  of  the  contingent  dower. 
Owing  to  the  uncertainty  of  the  value  of  such 
dower  that  a  greater  sum  than  the  dower 
was  required  by  the  wife  if  there  is  no  mala 
fides,  will  not  avoid  the  conveyance:  tiing- 
ree  v.  Welch,  32  O.  S.  320,  III  Longsdorfs 
Notes,  636;  Orote  v.  Meyer,  6  Dec.  Rep. 
1025,  0  Am.  L.  Rec.  623. 

(g)    Excesinve  Marriage  tiettlcment. 

Where  A  sues  B  for  breach  of  promise  of 
marriage,  and  thereupon  R  marries  C,  who 
had  knowledge  of  the  suit,  and  having  first, 
in  consideration  of  C's  consent,  transferred 
to  her  all  his  property,  worth  about  ?25,000, 
it  was  held  that  the  marriage  settlement  was 
grossly  disproportionate  to  B's  circum- 
stances, and  ther^ore  fraudulent  as  against 
A,  and  the  property  will  be  subjected  to  her 
judgment:  Fisher  v.  Schlosser,  41  O.  S.  147, 
IV  Longsdorf's  Kotes,  56. 

(h)    8ale  on  Credit. 

A  sale  by  a  failing  debtor  of  liis  entire 
business  to  his  mother  for  an  adequate  con- 
sideration in  notes,  which  were  paid  out  to 
creditors,  is  not  fraudulent:  Rodgera  v.  Kin- 
aey,  8  Dec.  Rep.  308,  7  Bull.  64. 

Where  a  failing  merchant  transfers  all  his 
stock  to  a  clerk  of  limited  means  on  credit, 
without  security,  and  goes  into  the  store  as 
clerk,  the  transaction  is  void  as  to  creditors, 
however  fair  the  intention.  But  if  he  sub- 
sequently gets  from  the  clerk  a  mortgage  on 
the  stodc  OB  security  for  the  price  and  as- 
signs this  and  the  notes  for  benefit  of  cred- 
itorSf  this  is  presumably  fair,  and  cures  the 
defect,  and  the  clerk  has  sufficient  title  to 
snstain   replevin   against   an  attachment: 


O'Connell  v.  Cruiae,  12  Dec.  R^.  81,  1  H. 
164. 

A  &;  B,  partners,  to  prevent  levy  of  ex- 
ecution, sold  their  goods  to  C,  wht^  for  the 
same  purpose,  bought  them  on  credit;  then 
1>,  a  Arm  creditor,  attached  them  for  such 
cause  and  they  were  sold;  then  E,  another 
creditor,  sought  injunction  against  distribu- 
tion, making  A,  B,  C  and  D  parties.  It  was 
held  that  (1)  The  sale  to  C  by  statute  be- 
came a  trust  for  all  creditors;  (2)  said  stat- 
ute does  not  qualify  G.  C,  %  11819,  as  to  at- 
tachments, hut  merely  operates  on  the  title: 
Conrad  v.  Pancoat,  11  O.  S.  685,  II  Longs- 
dorf's Notee*  641. 

( i )    Other  Conaiderationa. 

If  the  consideration  of  a  mortgage  ia  to 
repay  a  parent  for  advancements  on  becoming 
embarrassed,  it  is  voluntary  and  void  as  to 
creditors:  Webb  v.  Roff,  9  O.  S.  430,  II  Longs- 
dorf's Notes,  387. 

A  Arm  may  give  its  note  and  mortgage 
for  a  debt  of  a  former  firm,  of  which  all  the 
present  partners  were  members,  and  there- 
fore liable.  It  has  sufficient  consideration: 
Creias  v.  Wilkop,  12  O.  C.  C.  481,  5  0.  C.  D. 
S44. 

Where  an  executor  holds  the  joint  note  of 
the  members  of  a  firm,  and  buys  their  busi- 
ness, having  the  means  to  pay  for  it,  but 
by  mutual  agreement  credits  the  price  on 
the  note,  no  money  passing,  is  not  on  that 
account  illegal  or  in  fraud  of  creditors,  but 
is  a  valid  sale,  especially  as  it  was  the  only 
way  to  obtain  any  payment  on  the  note: 
Bank  v.  Wehrle,  18  O.  C.  C.  535,  9  O.  C.  D. 
330  [affirmed,  without  opinion,  Bank  T. 
Wehrle.  61  O.  S.  654], 

A  mortgage  by  an  insolvent  to  his  father, 
wlio  knew  of  the  insolvency,  to  secure  debts 
and  indorsements  already  mode,  and  which 
might  be  made  in  the  future,  it  being  the 
intention  that  the  future  indorsements  were 
to  be  by  the  father's  assuming  such  debts  as 
should  from,  time  to  time  be  pressed,  and 
thus  tide  the  son  over,  amounts  to  a  gen- 
eral assignment  under  G.  C,  %  11102: 
Churchill  v.  RuMell,  18  O.  C.  C.  832,  9  O, 
C.  D.  145. 

A  conveyance  of  $2,500  worth  of  stock 
to  an  attorney  to  secure  a  bill  for  past  »wv- 
ices,  and  services  to  be  rendered  with  the 
intent  also  to  protect  It  from  other  cred- 
itors will  secure  the  past  bill,  but  not  later 
services,  and  the  balance  will  be  turned  over 
to  the  trustee  for  creditors:  Bemk  v.  Wehrle, 
18  0.  C.  C.  535,  9  O.  C.  D.  330  [affirmed, 
without  opinion,  Bank  v.  Wehrle,  61  O.  S. 
654]. 

An  embarrassed  debtor's  voluntary  con- 
v^ance  of  land  to  his  father,  himself  re- 
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taining  poBseHiiioii,  and  the  father  devising 
the  land  to  the  son's  children,  but  devising 
his  land  outside  the  state  to  the  sob,  indi- 
cates fraud:  Oray  v.  Tappan,  W.  117,  I 
Longsdorf's  Notes,  D. 

Where  the  earnings  of  a  husband  are  barely 
sufficient  for  the  support  of  his  family,  but 
his  wife  by  great  industry  extending  through 
many  years  accumulates  by  her  earnings  as 
drcHmaker  a  aum  sufficient,  with  the  aid 
of  a  loan  from  her  relatives,-  to  purchase  a 
home  the  title  to  which  for  convenience  is 
taken  in  the  husband's  name,  tlie  mutual 
though  informal  understanding  between  them 
that  tlie  property  was  to  be  regarded  as  hers 
is  sufficient  to  create  a  trust  therein  in  her 
favor,  and  to  render  a  conveyance  of  the 
property  to  her  valid  as  against  the  claim  of 
a  creditor  of  the  husband:  Leibig  v.  Oroae- 
kopp,  7  0.  L.  R.  267. 

Where  a  home  but  partially  paid  for 
stands  in  the  name  of  a  daughter,  and  it 
appears  that  the  payments  which  have  been 
made  thereon  consisted  of  small  contributions 
from  the  wages  of  the  father,  togettier 
with  savings  from  ordinary  living  expense!^ 
through  many  years,  due  to  industry  and 
frugality  of  the  mother  and  daughter,  no 
analogy  is  presented  to  the  case  of  a  debtor 
who  makes  substantial  gifts  and  allowances 
to  his  family  beyond  their  reasonable  neces- 
sities or  daily  nee,  and  the  property  will  not 
be  subject  to  payment  of  an  old  claim  against 
the  husband,  but  a  balance  in  bank  in  the 
name  of  the  daughter,  but  used  in  connection 
with  the  father's  business,  is  subject  to  his 
debU:  O'Uara  v.  Hell,  8  O.  X.  P.  (X.K.)  3S2, 
20  O.  D.  (N.P.)  55. 

Where  a  minor  non  of  the  bankrupt  auserta 
title  to  an  automobile,  which  he  claims  to 
have  purchased  from  his  father,  more  than 
four  months  prior  to  the  filing  of  the  peti- 
tion in  bankruptcy,  with  funds  paid  to  him 
by  his  father  for  services  as  to  w)iich  he  can 
give  no  consistent  account,  and  it  is  ap- 
parent that  the  father  exercised  all  the 
riphts  of  legal  owncrslnp  of  the  machine 
after  the  pretended  sale,  an  order  will  be 
made  that  the  macliine  be  surrendered  to  the 
trustcre  i»  bankrujitcy,  with  leave  to  the 
guardian  ad  litem  of  the  son  to  file  a  petition 
for  review:  In  re  Baumgarten,  8  0.  L.  R. 
310. 

4.    Oifts  and  Adranccments. 

If  a  debtor  has  conveyed  property  to  his 
creditor,  and  the  parties  subsequently  treat 
the  debt  as  still  in  existence,  such  conveyance 
is  regarded  as  gratuitous:  filarr  v.  Starr,  1 
O.  321,  I  Longsdorf's  Notes,  85. 

A  deed  of  gift  by  one  wtio  retains  property 
wholly  sufficient  to  discharge  his  debts  is 
not  a  fraud  upon  his  creditors:  Stiivtis  v. 


Summer*,  fl8  O.  S.  421,  IV  Longsdorf's  ^^otei, 
946. 

A  voluntary  conveyance  by  a  d^tor  to  his 
infant  son  is  presumptively  in  fraud  of  ered- 
itorsi  Humbert  t.  Church,  W.  213,  I  Longs- 
dorf's Notes.  10;  Brice  v.  Myera,  6  O.  121, 
I  Longsdorf's  Notes,  251 ;  Oliver  v.  Jfoore,  23 
O.  8.  473,  III  Longsdorfs  Notes,  134. 

An  advancement  to  a  son  is  void  if  the 
father  is  insolvent:  ilodell  v.  Taylor,  W.  82, 
I  Longsdorfs  Notes,  6;  Brice  v.  Myert,  6  O. 
121,  X  Longsdorf's  Notes,  251. 

A  father  is  entitled  to  the  wages  of  minor 
children  supported  by  him,  and  if  he  invests 
them  in  land  in  their  names,  his  creditors 
can  subject  the  land:  Bell  v.  Hallenback, 
W.  751,  I  longsdorf's  Notes,  59. 

If  the  children  are  emancipated  their 
wages  can  not  be  reached  by  creditors,  though 
they  live  at  home.  Emancipation  is  not  in 
fraud  of  creditors  and  may  be  inferred: 
Gerringer  v.  Heinlein,  11  Dec  Rep.  787,  20 
Bull.  339. 

A  gift  is  never  upheld  unless  property 
clearly  and  beyond  all  doubt  is  retained  suffi- 
cient to  pay  the  donor's  debts:  Crumbaugh 
v.  Kugler,  2  0.  S.  373,  I  Longsdorf's  Notes, 
1061. 

A  purchase  by  a  parent  in  a  child's  name, 
or  advancement  to  a  child,  is  not  void  be- 
cause the  parent  is  indebted,  if  he  had  suffi- 
cient other  property  to  satisfy  his  debts: 
Miller  v.  Wilson,  15  O.  108,  I  Longsdorf's 
Notes,  699. 

A  creditor  already  secured  by  ample  mort- 
gage can  not  attack  the  debtor's  voluntary 
conveyance  to  a  trustee  for  wife  and  chil- 
dren. And  the  security  becoming  subae- 
quently  lost  by  the  creditor's  laches,  does  not 
make  the  conveyance  fraudulent:  Stephenson 
V.  Donahue,  40  <).  S.  184,  TV  Longsdorfs 
Notes,  16  [affirming  Stephenson  v.  Donahue, 
6  Dec.  Rep.  828,  8  Am.  L.  Rec.  358]. 

Where  a  wife  claims  ownership  of  a  credit 
attaehed  by  her  husband's  creditors,  his 
voluntarj-  release  to  her  after  attachment 
can  not  strengthen  her  title;  Ferguson  T. 
Gilbert,  16  O.  S.  88,  II  Longsdorfs  Notes. 
762. 

A  conveyance  by  a  man,  who  has  entered 
into  a  contract  of  marriage  which  subse- 
quently takes  place,  of  a  portion  of  his  land 
to  bis  sons  by  a  former  marriage,  wtUiout 
consideration  other  than  love  and  alTeotion, 
and  without  the  knowledge  or  consent  of  his 
contemplated  wife,  is  a  fraud  on  her  marital 
rights,  and  she,  at  his  death,  is  entitled  to 
dower  therein:  Ward  v.  Ward,  63  O.  S.  125, 
IV  Longsdorfs  Notes,  850. 

If  a  father  while  insolvent  has  gratui- 
tously conveyed  property  to  his  daughter  to 
defraud  his  creditors;  and  subsequently  the 
,  daughter  has  been  induced  by  undue  influence 
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while  her  father  was  non  compos  mentis  to 
reconvey  such  property  to  him,  and  if  iuch 
conveyance  was  also  induced  by  the  fraudu- 
lent statement  that  it  waa  necessary  to  make 
such  conveyance  to  save  her  father's  property, 
she  can  not  have  BUch  conveyance  set  aside, 
if  indebtedness  of  the  father,  existing  when 
the  original  gratuitous  conveyance  was  made, 
is  still  unsatisfied:  Walston  v.  MeCabe,  1! 
O.  N.  P.  (N.S.)  26. 

Where  it  appears  that  at  the  time  of  a 
gratuitous  conveyance  by  a  father  to  bis 
daughter,  he  was  in  an  insolvent  condition, 
and  indebtedness  existing  at  that  time  re- 
mained unpaid  at  the  time  of  his  death,  the 
conveyance  to  the  daughter  must  be  re- 
garded as  in  fraud  of  auch  pre-existing  cred- 
itors: WtUaton  V.  McCabe,  11  O.  N.  P.  (N. 
S.)  26. 

6.   Fraudulent  Intent  of  Orantee. 

It  the  transfer  is  gratuitous,  a  creditor 
may  set  it  aside,  although  the  grantee  is  not 
a  party  to  the  fraud:  llarskamn  v.  Lotce,  1) 
0.  92,  I  Longsdorfs  Notes,  463;  see,  however, 
Burgett  T.  Burgett,  1  O.  469,  I  Longsdorfs 
Notes,  04,  in  which  a  contrary  view  is  ex- 
pressed. 

A  purchaser  for  value  and  without  notice 
can  not  be  deprived  of  the  property  con- 
veyed on  the  ground  that  the  grantor  in- 
tended to  defraud  his  creditors  by  making 
such  conveyance:  Astor  v.  Welle,  4  Wheat. 
466,  1  O.  F.  D.  21. 

One  who  buys  in  good  faith  and  for  value 
takes  good  title,  even  if  the  seller  may  in- 
tent such  sale  or  conveyance  to  hinder, 
delay,  or  defraud  his  creditors:  Bobilya  v. 
Priddy,  68  O.  S.  373,  IV  Longsdorfs  Notes, 
045. 

Where  a  girl  who  has  just  attained  her 
majority  innocently  purchases  from  her 
brother  at  a  price  not  appreciably  inade^ 
quate  his  interest  in  property  which  has  de- 
scended to  them  jointly,  the  conveyance  will 
not  he  set  aside  as  in  fraud  of  creditors  of 
the  brother,  notwit)istanding  an  evident  in- 
tention on  his  part  to  defeat  tlieir  claims: 
Wilby  v.  Hohman,  7  O.  L.  R.  430. 

An  agreement  on  the  part  of  a  wife  to 
refrain  from  bringing  an  action  against  Iier 
husband  for  divorce  and  alimony,  constitutes 
a  sufficient  consideration  for  a  conveyance 
of  property  by  him  to  her,  and  such  convey- 
ance will  not  be  set  aside  for  want  of  con- 
sideration where  the  wife  was  not  aware  at 
the  time  the  conveyance  waa  made  of  any 
fraudulent  intent  on  the  part  of  the  husband 
with  respect  to  creditors:  Whitacre  v.  Red- 
mond, 9  0.  L.  R.  16i). 

Knowledge  that  taking  security  will  im- 
pair the  means  to  pay  other  creditors  will 


not  affect  recovery  thereon;  O'Keefe  v.  ifo- 
konejf,  20  O.  C.  C.  700,  10  O.  C.  D.  819. 


E.   Debt  oe  Daicaqe. 

A  right  of  action  for  breach  of  promise 
which  has  not  yet  been  reduced  to  judg- 
ment is  a  debt  or  damage  within  the  mean- 
ing of  G.  C,  §8618:  Fiaher  v.  SchlOBser,  41 
O.  S.  147,  IV  Longsdorfs  Xotes,  66. 

A  conveyance  to  defeat  the  collection  of 
the  damages  is  in  fraud  of  creditors.  The 
liability  creates  the  relation  of  debtor  and 
creditor :  McVeigh  v.  Ritenour,  40  0.  S. 
107,   IV   Longsdorfs   Notes,   7.     See  also 

BBEU.CH  OF  PbOUISE. 

Mortgages  e:;ecuted  by  the  husband  on 
part  of  his  property,  to  his  father,  before 
his  marriage,  and  four  years  before  the 
separation  from  his  wife  took  place,  will  not 
be  set  aside  as  far  aa  the  wife's  right  to 
alimony  is  concerned,  although  these  mort- 
gages were  executed  vt^untarily  without  re- 
quest therefor  from  his  father  and  although 
it  seems  probable  that  in  executing  them 
he  was  looking  forward  to  a  time  when  he 
might  be  expected  to  respond  in  alimony  to 
his  intended  wife:  Chittenden  v.  Chittenden, 
22  O.  C.  C.  498,  12  O.  C.  D.  526. 

Where  a  husband  contemplating  to  aban- 
don his  wife  executes  a  mortgage  covering 
all  his  property,  to  secure  a  pretended  in- 
debtedness, but  in  fact  without  consideration 
and  for  the  purpose  of  defeating  any  judg^ 
ment  for  alimony  she  might  recover  in  a  suit 
for  divorce  and  alimony  which  she  might 
subsequently  institute  on  the  ground  of  bis 
abandonment  of  her,  such  mortgage  is  a 
fraud  on  her  rights;  and  the  ri^ts  of  no 
innocent  parties  intervening,  it  will  be  set 
aside  as  against  her  claim  for  alimony,  al- 
though the  husband  by  false  representations 
had  induced  his  wife  to  join  him  in  the  ex- 
ecution of  such  mortgage:  Chittenden  v. 
Chittenden,  22  O.  C.  C.  498,  12  O.  C.  D.  626. 
See  also  Husband  and  Wife. 

Where  a  husband  in  order  to  defeat  an 
anticipated  decree  for  alimony,  sella  his  prop- 
erty for  an  inadequate  sum  to  a  purchaser 
who  knew  of  his  purpose,  such  sale  is  fraudu- 
lent and  the  sum  awarded  as  alimony  will  be 
made  a  lien  on  such  propertv:  Tate  v.  Tate, 
Ifl  O.  C.  C.  ii32,  10  O.  C.  D.  321. 

A  hnsband  may  by  gift  inter  vivos  of  all 
liis  property  deprive  his  wife  of  any  share 
therein  at  his  death  although  done  for  the 
purpose  of  excluding  her  from  inheriting 
anything  from  liim  for  his  dominion  over 
liis  personalty  is  absolute  and  she  is  not 
a  quasi  creditor:  Brodt  v.  RanncUs,  7  O. 
N.  P.  79,  ft  O.  D.  (N.P.)  .^03. 
I  Wliere  A  conveyed  to  B,  real  estate,  with 
,  intent  to  defraud  C,  a  creditor  of  A,  and 
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upon  a  secret  trust  that  B  was  to  hold  tlie 
title  for  A;  and  where  in  a  proceeding  by 
the  administrator  of  A  to  subject  the  land 
to  the  payment  of  A's  debta  the  conveyance 
is  adjudged  to  be  void  as  against  C,  and 
also  antecedent  and  subsequent  creditors  of 
A,  and  that  it  be  subjected  to  the  payment 
of  the  debts  of  A's  estate  and  the  costs  of 
administration.  It  was  held  that  an  allow- 
ance for  the  support  of  the  widow  and  her 
child  (under  G.  C,  H  10656  and  10714).  i» 
a  debt  of  the  estate,  for  the  payment  ot 
which  resort  may  be  had  to  said  land  or 
its  proceeds:  Allen  r.  Allm,  18  O.  S.  234, 
II  Longsdorf's  Xotjeti,  884 :  Lockicood  v. 
Krum,  34  O.  8.  1,  III  Longsdorfs  Xot«B,  603. 

See  also  ExECirroics,  Aduixistbatobs  and 
Admintstkatiox  of  Estates. 

An  indebtedness  against  the  grantor  of 
real  property  which  is  barred  by  the  statute 
of  limitations  at  the  time  of  the  conveyance, 
is  not  such  an  indebtedness  as  will  sup- 
port an  action  to  set  aside  tlie  conveyance 
as  in  fraud  of  creditors:  Jones  v.  Lehman, 
15  0.  O.  (N.P.)  541. 

A  conveyance  by  a  man  who  has  entered 
into  a  contract  of  marriage,  which  subse- 
quently takes  place,  of  a  portion  of  his  land 
to  bis  sons  by  a  former  marriage,  without 
consideration  other  than  love  and  affection, 
and  without  the  knowledge  or  consent  of 
his  contemplated  wife,  is  a  fraud  on  her 
marital  rights  and  she,  at  his  death,  is  en- 
titlfd  to  dower  therein:  Ward  v.  Ward,  63 
O.  S.   125,  IV  Tx>nRBdorr8  Notes,  8.>0. 

F.   Deemed  Void  a.xd  of  No  Effect. 

1.    Meaning  of  "Deemed," 

The  WOTd  "deemed"  as  used  in  O.  C, 
f  8618,  is  said  in  Wacktel  v.  Campbell,  7  O. 
N.  P.  507,  »  O.  D.  (N.P.)  572,  to  mean  that 
such  conveyance  is  void  upon  being  ad- 
judged void  by  the  decree  of  court  of  com- 
petent jurisdiction. 

2.   Meaning  of  "Void." 

The  word  "void"  is  said  to  mean  voidable 
at  Uie  election  of  the  parties  injured:  Bank 
V.  Wheelock,  52  O.  S.  634,  IV  T^ngsdorfs 
Notes,  582;  Maaon  v.  EUshels,  8  Dec.  Rep. 
436,  8  Bull.  7. 

3.  Effect. 

Where  the  grantee,  in  a  fraudulent  con- 
veyance made  by  a  debtor,  dies  after  the 
rendering  of  a  decree  in  favor  of  a  judg- 
ment creditor,  setting  aside  such  conveyance, 
and  ordering  the  sale  of  the  property  so 
conveyed  for  the  payment  of  the  creditor, 
the  failure  to  revive  the  decree  against  the 


heirs  of  such  grantee  will  not  affect  the 
title  of  a  purchaser  acquired  by  a  sale  under 
the  decree:  Beaumont  v.  Hcrrick,  24  0.  S. 
445,  III  I^ngsdorf's  Notes,  183. 

A  person  indebted  conveys  his  property, 
by  way  of  gift  or  advancement,  among  his 
children.  His  two  sons,  in  part  considera- 
tion of  the  portion  conveyed  to  them,  agreed 
to  pay  his  debts.  In  a  suit  b}'  a  judgment 
creditor,  whose  debts  accrue  before  the  di- 
vision, to  subject  the  lands  so  conveyed  ie. 
the  payment  of  his  judgment,  the  land  con* 
veyed  to  the  sons  ought  to  be  first  subjected: 
l^irihart  V.  fihaium,  24  O.  S.  432,  III  Longs- 
dorf's  Notes,  182. 

U  is  not  necessary  that  the  creditor  should 
first  exhaust  the  property  which  the  debtor 
has  not  conveyed  in  fraud  of  his  creditors, 
or  that  he  should  show  that  he  has  no  other 
property  before  a  proceeding  to  set  aside  a 
conveyance  in  fraud  of  the  creditors  of  such 
debtor:  Westerman  r.  Weatermatt,  25  O.  S. 
500,  111  Longsdorfs  Notes,  256. 

That  an  assignment  with  illegal  prefer- 
ences operates  by  the  effect  of  the  law  for 
the  benefit  of  all  the  creditors  generally, 
see  Hatloicell  v.  Raytiss,  10  O.  S.  536,  II 
Ix>ngsdorf's  Notes,  461. 

'J'hat  a  conveyance  in  payment  of  a  gamb- 
ling debt  inures  to  the  benefit  of  the  assignee 
for  the  benefit  of  creditors,  see  WacMel  v. 
rampbell,  7  O.  N.  P.  507,  9  O.  D.  (N.P.) 
5T2. 

'I  here  can  Ite  no  recovery  back  by  one  who 
conveys  property  without  consideration  with 
intent  to  defeat  a  possible  judgment  against 
him,  although  the  expected  judgment  was 
rendered  in  his  favor.  The  courts  will  not 
assist  him  to  recover  the  property:  Pride  v. 
Andrew,  51  O.  S.  405,  IV  Txuigsdorfs  Notes, 
-540. 

If  a  receipt  is  made  to  show  a  transfer 
in  order  to  cover  property,  the  court  will 
not  restore  the  party  nor  assist  either  to  get 
nny  advantage  from  its  use,  but  will  leave 
them  where  they  have  placed  themselves: 
Kmrie  V.  flUbert,  W.  764,  I  LongsdorPs 
Notes,  60. 

4.   Who  May  Attack  Conveyance. 

(a)    In  General. 

Only  creditors  and  purchasers  may  attack 
a  conveyance  under  G.  C,  {8618:  Burgett  v. 
Burgett,  I  O.  469,  I  I^ngsdorPs  Notes.  94. 

(b)    Orantor  and  Bia  Hein, 

Neither  the  gralntor  nor  his  heirs  can  at- 
tack a  conveyance  on  the  ground  of  its  being 
in  fraud  of  the  grantor's  creditors:  Burgett 
V.  Burgeft,  1  O.  469,  I  Longsdorfs  Notes, 
04:  Barr  v.  Hatch,  3  O.  527,  I  Longsdorfs 
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Notes.  102;  Douglas  v.  Dtinlap,  10  O.  162,  I 
Longsdorf's  Notes,  501 ;  Soci'mav  v,  Sock- 
man,  18  0.  362,  I  Longfldorf'a  Notes.  851; 
Tremper  v.  Barton,  18  O.  418,  I  Longsdorfw 
Notes,   853;   Broint   V.   Webb,  20   0.  389, 

I  Longsdorf'fl  Notes,  914;  Webb  v.  Broion, 
3  O.  S.  246,  II  Ivongsdorffl  Notes,  25;  Hail- 
oircU  V.  Bayliss,  10  0.  S.  536,  II  Lon^sdorfn 
Notes,  461;  White  V.  Brocatr,  14  O.  S,  330, 

II  T^ngBdorfs  Notes,  663;  Qormley  v.  Potter, 

29  O.  8.  jS07,  III  LongBdorfs  Notes,  501. 

A  conveyance  of  real  estate  in  frand  of 
creditors  is  good  not  only  between  the  im- 
mediate parties,  bnt  also  as  against  the  es- 
tate or  heirs  at  law  of  the  grantor:  Jones  v. 
Lehman,  15  O.  D.  (N.P.I  541. 

The  grantor's  heirs,  by  averring  the  fraud 
can  not  have  the  grantee  held  as  a  trustee 
for  them:  Barton  v.  Morris,  15  O.  408,  I 
Longsdorfs  Notes,  717. 

If  a  mortgage  is  given  in  fraud  of  cred- 
itors and  the  mortgagee  seek»  aSirmative  re- 
lief thereon,  the  mortgagor  or  those  claim- 
ing under  him  may  interpose  the  defense  of 
illegality:  McQuade  v.  Roticrans,  36  O.  S. 
442,  III'  Longsdorfs  Notes,  867. 

If  in  marshalling  liens  the  court  tinds 
part  of  the  claim  of  a  prior  mortgage  t<> 
be  fraudulent  and  void  as  to  a  subsequent 
mortgage,  this  will  not  avoid  the  whole  of 
the  prior  lien  unless  there  is  positive  il- 
legality, for  it  may  have  been  from  a  partial 
failure  of  consideration:  Black  v.  Kuhlman, 

30  O.  S.  106,  III  Longsdorfs  Notes,  523. 
The  grantor  can  not  compel  a  reconveyance 

to  himself  of  property  convej'ed  by  him  in 
fraud  of  his  creditors,  even  if  the  grantee 
has  agreed  to  reconvey  on  demand:  /'rtrfe  v. 
i4ndretr,  51  O.  S.  405,"  IV  Ixingwdorfs  Notes, 
54». 

The  fact  that  the  grantor  has  died  does 
not  prevent  equity  from  setting  aside  a 
fraudulent  conveyance:  Ilampaon  v.  fitimner, 
18  O.  444,  I  I^ngadorf's  Notes,  856. 

The  heirs  of  the  grantor  can  not  recover 
property  which  has  been  conveyed  by  their 
ancestor  in  fraud  of  his  creditors:  Douglas 
V.  Dunlap,  10  O.  162,  I  Longsdorf's  Notes, 
501;  Barton  v.  Morrin,  15  O.  408,  I  Longs- 
dorfs Notes,  717;  Tremper  v.  Barton,  18  O. 
418,  I  longsdorf's  Notes,  853;  Rohinaon  v. 
KobtRAOn,  17  O.  S,  480,  IT  Longndorfs  Notes. 
845. 

If  a  creditor,  by  falsely  representing  to 
the  debtor  that  other  creditors  are  about  to 
attach,  induces  bim  to  assign  all  his  prop- 
erty to  such  creditor  on  pretense  of  securing 
bioi,  but  in  fact  to  prevent  attachment  and 
on  a  secrrt  trust,  the  debtor  can  not  sue  him 
on  the  trust  or  promise  nor  for  damages  for 
the  fraud,  though  he  was  solvent  and  in- 
tended to  pav  all  his  debts:  Trimble  v.  Doty. 
16  O.  S.  118,  IT  Longsdorf's  Notes,  763.  ^ 


A  defendant  or  fraudulent  grantee  sued 
by  the  grantor  for  damages  for  deceit  in  the 
transaction  can  not  be  estopped  by  his  de- 
nial of  fraud  to  defeat  recovery.  It  is  the 
law,  and  not  the  parties,  that  will  not  allow 
a  plaintiff  to  found  his  case  on  fraud: 
Trimble  V.  Doty,  16  O.  S.  118,  11  Longsdorfs 
Notes,  763. 

No  action  to  enforce  the  trust  can  be 
maintained  by  the  debtor  who  conveyed  his 
property  to  defraud  creditors  on  a  secret 
trust  to  hold  it  for  his  use.  And  so,  though 
the  property  was  acquired  after  insolvency 
or  from  resources  not  accessible  to  creditors: 
Robinson  v.  Robinson,  17  O.  S.  480,  II  Longs- 
dorfs Notes,  845. 

A  having  when  insolvent  conveyed  real 
estate  to  B  in  consideration  of  B's  notes  and 
mortgage  thereon,  to  be  reconveyed  when  A 
paid  the  notes,  which  he  did,  but  left  the 
title  in  B,  who,  to  keep  it  from  A's  creditors, 
conveyed  it  three  years  later  without  A's 
knowledge,  to  C,  a  friend  of  A  without  con- 
sideration, and  A  ratified  this,  and  fourteen 
years  afterwards,  having  compromised  with 
■lis  creditors  sought  to  recover  it.  The  su- 
perior court  in  general  terra,  in  O'Conner  v. 
Ryati.  1)  Dec.  Rep.  575,  15  Bull.  152,  held  that 
equity  would  not  assist  A  to  recover  the  title 
from  C's  heirs,  but  the  supreme  court  re- 
versed this  without  opinion,  and  gave  judg- 
ment for  plaintiff  in  O'Conner  v.  Ryan,  16 
Bull.  270,  and  on  rehearing,  in  O'Conner  V. 
Ryan,  17  Bull.  80. 

If  a  judgment  has  been  taken  against  a 
grantee  who  holds  under  a  fraudulent  con- 
veyance, and  such  property  is  sold  upon 
such  judgment,  a  purchaser  who  acquires 
such  property  at  a  judicial  sale,  with  full 
knowledge  of  the  transaction,  can  retain  such 
property  as  against  the  grantor  or  one  who 
has  subsequently  purchased  from  him  with 
actual  or  constructive  notice:  Douglan  v. 
Dunlap,  10  0.  162,  I  Longsdorfs  Notes,  501. 

The  presumption  that  a  purchase  in  a 
son's  name  is  a  gift  or  advancement  is  not 
rebutted  by  the  fact  that  the  father  intended 
to  defraud  creditors  thereby,  for  no .  trust 
results  to  him  but  only  for  his  creditors,  and 
the  son  can  eject  a  subsequent  v«idee  of  the 
father:  Vawsant  v.  Daviet,  6  0.  S.  52,  II 
Ivongsdorfs  Notes,  210. 

Where  a  person,  in  order  to  delay  cred- 
itors by  the  advice  of  his  surety  of  some  of 
the  debts,  uses  his  liability  to  the  surety 
as  an  excuse  to  make  an  absolute  convey- 
ance  of  valuable  property  to  a  third  person, 
who  subsequently  gives  the  surety  a  declara- 
tion of  trust  for  his  protection  and  benefit, 
the  surety,  who  has  afterwards  obtained  the 
legal  title  also  from  the  trustee,  can  not  set 
up  that  the  original  deed  was  in  fraud  of 
creditors,  to  prevent  the  grantor's  heirs  from 
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asserting  an  equity  to  redeem  the  property: 
Irwm  T.  Longworth,  20  O.  S81, 1  Loiigsdorfs 
Notes,  926. 

No  action  for  failure  to  carry  out  a  trust 
vhieh  serassarily  tends  to  hinder  and  de- 
lay creditors  lies  in  favor  of  the  grantor: 
Brinkerhoff  v.  Tracy,  S5  O.  S.  658,  IV  Longs- 
dorf's  Note^  672.    See  also  Contbacts. 

Where  an  owner  of  ancestral  lands,  to 
hinder  and  delay  a  possible  ereditori  con- 
veys them  to  a  third  person,  who  after  the 
deaUi  of  the  grantor,  without  issue,  con- 
veys them  to  his  widow,  the  brothers  and 
sisters  of  the  grantor  can  not,  for  this  addi- 
tional reason,  maintain  an  action  against 
her  to  compel  a  conveyance  of  the  lands  to 
them.  They  stand  in  the  shoes  of  the  grantor 
and  have  no  rights  in  law  or  equity  to  the 
lands,  but  such  as  could  have  been  asserted 
by  him;  and  he,  by  reason  of  his  fraud,  had 
none:  Kihlken  v.  Kihlken,  50  O.  S.  106,  IV 
T^ngsdorTs  Notes,  760. 

<g)    Orantee  or  Purchaser. 

An  inflated  oonsideration  in  a  bill  of  sale 
of  goods  inserted  to  defraud  the  seller's  cred- 
itors will  Und  the  buyer  if  the  sale  is  fully 
isxecuted,  and  estop  him  to  attack  a  settle- 
ment or  claim  more  than  the  surplus  on 
other  items  in  this  account:  Sehroeder  v. 
Kifelhach,  5  Dec  Rep.  158,  3  Am.  L.  Kec. 
205. 

No  action  will  lie  by  the  obligee  against 
the  obligor  on  a  bond,  the  consideration  of 
which  is  a  sale  made  by  the  former  to  the 
latter  to  defraud  creditors;  both  of  them 
having  been  guilty  of  fraudulent  intent.  Id 
such  a  cause,  the  proof  of  fraud  may  oome 
from  the  defendant:  Ooudy  v.  Oebhart,  1 
O.  S.  262,  I  Longadorf's  972;  Bradford  V. 
Beyer,  17  O.  S.  388,  IX  Longsdorf's  Notes 
640. 

(d)      Adminiatrator  of  Grantor. 

The  administrator  of  the  grantor  can  not 
have  a  conveyance  in  fraud  of  his  grantor's 
creators  set  aside,  if  the  creditors  at  whose 
instance  could  have  been  set  aside  have  been 
paid:  Webb  v.  Roff,  9  O.  S.  430,  II  Longs- 
dorf  s  Notes,  387. 

The  powers  of  an  administrator  with  re- 
apect  to  the  real  estate  of  hie  decedent  are, 
in  this  state,  purely  statutory,  and  for  this 
reason  he  can  not  impeach  a  fraudulent  con- 
veyance of  his  intestate,  except  when  au- 
thorized by  statute:  Jones  v.  Lehman,  15 
O.  D.  (NP.)  541. 

An  action  can  not  be  maintained  by  an 
administrator  to  set  aside  a  conveyance  in 
fraud  of  creditors  for  the  benefit  of  the  es- 
tate or  the  heirs  at  law,  but  may  be  main- 
tained for  the  beneflt  of  the  creditors  of  the 


estate  when  the  personal  assets  are  insufB- 
cient  to  iwy  debte:  Jones  T.  Lehmmt,  IS  0. 
D.  {N.P.)  641. 

An  administrator  can  impeach  a  fraudu- 
lent conveyance  by  his  decedent  tmly  if  the 
property  is  required  to  pay  debts.  If  the 
personal  property  is  sufficient  for  all  debts 
except  those  amply  secured  mortgage, 
the  administrator  can  not  obtain  an  order  to 
sell  other  lands  conveyed  in  fraud  of  cred- 
itors in  order  to  pay  such  mor^ages:  Me- 
CaU  T.  Piitley,  48  O.  S.  379,  IV  Longsdorfs 
Notes,  421. 

A  ccmveyance  of  personalty  in  fraud  of 
creditors  1^  the  decedent  can  not  be  attacked 
by  the  administrator,  for  he  only  represents 
the  decedent  as  to  whom  the  tranter  was 
valid.  Since  the  vendor  has  no  right  to 
have  such  transfer  set  aside,  the  adminis- 
trator has  none:  Benjamin  v.  Le  Baron,  15 
O.  517,  I  Longsdorf's  Notes,  729. 

The  administrator  in  possession  of  chat- 
tele  can  protect  that  possession  for  tlie  bene- 
fit of  the  creditors  against  an  unfiled  chattel 
mortgage,  though  the  decedent  could  not 
have  done  so:  Kilboume  v.  Fay,  29  O.  8.  264, 
III  Longsdorf's  Notes  465;  Whiteley  v. 
Weher,  2  O.  C.  C.  336,  1  O.  C.  D.  517. 

If  the  estate  is  insolvent,  the  administra- 
tor as  trustee  for  the  creditors  may,  under 
G.  C,  $  10777,  sue  to  set  aside  a  fraudulent 
conveyance,  or,  if  an  innocent  person  has 
bought  the  land,  may  sue  the  fraudulent 
grantee  for  its  value:  Doncy  v,  Clark,  55 
0.  S.  294,  IV  Longsdorf's  Notes,  661  [re- 
versing Doney  v.  Dunnicka,  8  O.  C.  C.  163, 
4  O.  C.  a  380]. 


(e)    .Usi^ee  or  Trustee. 

The  discharge  of  the  bankrupt  by  the 
bankruptcy  court  does  not  affect  the  rights 
of  the  trustee  to  bring  an  action  to  set  aside 
the  fraudulent  transfer:  Nye  v.  Bart,  22  O. 
C.  C.  427,  12  O.  C.  D.  410. 

A  transfer  of  property  to  pay  a  gambling 
debt,  being  absolutely  void,  and  not  good 
even  between  the  parties,  the  grantor's  as- 
signee for  beneflt  of  creditors  has  the  right 
to  recover  the  property,  and  a  creditor  of 
the  assignor  has  no  right  to  proceed  subse- 
quently under  O.  C,  {11106,  to  have  the 
transfer  set  aside,  and  obtein  a  preference 
thereby:  Wachtel  v.  Campbell,  7  O.  N.  P. 
507,  9  O.  D.  (N.P.)  572. 

The  ass^nee  has  capacity  to  claim  that  a 
conveyance  was  in  fraud  of  creditors,  or  to 
require  an  account  of  money  paid  on  in- 
cumbrances on  the  wife's  property  in  fraud 
of  creditors:  Spangenbcrg  v.  Schwartz,  9 
Dec.  Rep.  244,  11  Bull.  283.  See  also  Aa- 
&IONMENTS  FOR  BENRTT  OT  CBKDITOBa. 
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The  act  of  the  bankrupt's  brother,  although 
he  was  townehip  trustee,  in  effecting  a  settle- 
ment of  .the  defalcation  which  was  fraudu- 
lent as  to  general  creditors,  not  having  been 
directed  by  the  board  of  trustees,  can  not  be 
imputed  to  the  trustees  as  an  ofBcial  act, 
and  as  such  act  of  the  individual  trustee  was 
not  necessary  to  make  the  township  whole 
from  the  defalcation,  the  trustee  in  bank- 
ruptcy can  not  avail  himself  of  it  in  an 
effort  to  have  the  settlement  with  the  town- 
ship declared  to  be  a  preference:  Pamter  T. 
Trustees,  9  O.      R.  273. 

(f)  Receiver. 

A  receiver  of  an  insolvent  corporation  may 
commence  and  maintain  a  suit  to  set  aside 
a  fraudulent  transfer  of  securities  and  the 
recovery  of  possession  thereof,  and  he  may 
maintain  such  an  action  in  his  own  name;  all 
the  authority  in  that  behalf  accorded  to  a 
receiver  of  a  dissolved  corporation  is  pos- 1 
sessed  by  a  receiver  of  an  insolvent  corpora- 
tion: 8ayle  v.  Savings  <S>  Loan  Co.,  2  O.  C- 
C.  (N.8.)  401,  15  O.  C.  D.  503  [distinguish- 
ing Benjamin  V.  LeBaron,  15  O.  517.  I 
Longsdorf's  Notes,  729].  ' 

A  conveyance  of  land  worth  $1,000  by  a 
husband  direct  to  his  wife  in  consideration 
of  her  release  of  dower  in  other  lands  con- 
veyed worth  $20,000  will  be  supported  against 
bis  subsequent  creditors:  Williams  v.  Wil- 
liams, 2  Dec.  Rep.  467,  3  W.  L.  M.  157. 
See  ^80  Husband  and  Wife. 

In  March  1876,  the  Monitor  Furnace  Com- 
pany, a  corporation,  was  dissolved  by  a 
decree  of  the  court  of  common  pleas  of 
Lawrence  eoutaty,  and  J.  P.  8.  was  appointed 
and  qualified  as  receiver,  to  administer  the 
estate  under  the  direction  of  the  court,  for 
the  bmefit  of  creditors  and  stockholders. 
Before  that  time  the  furnace  company  made 
a  sale  of  its  real  estate  and  other  property 
for  the  alleged  purpose  of  defrauding  its 
creditors.  In  August  1878,  the  receiver  hav- 
ing taken  no  steps  to  have  the  sale  declared 
void,  Ll  B.,  a  judgment  creditor,  com- 
menced an  action  for  that  purpose  in  the 
same  court  that  dissolved  the  corporation 
and  appointed  &  recover.  The  corporation 
and  its  stockholders,  the  receiver,  the  cred- 
itors and  all  persons  interested  were  made 
parties  defendant.  It  was  held  that  this 
action  was  substantially  an  application  to 
the  court  to  direct  the  receiver  appointed 
by  it  to  do  bis  duty  in  the  case  stated: 
Furnace  Go.  v.  Peters,  40  O.  8.  676,  IV 
Longsdorf's  Notes,  42. 

(g)  Creators. 

The  creditors  of  the  grantor  whose  claims 
eadsted  when  the  eonveyanee  was  made,  or 


whose  claims  the  grantor  intended  to  de- 
feat by  the  conveyance,  may  attack  the 
same:  Clark  v.  Huhhard,  8  O.  382,  I  Longs- 
dorFs  Notes,  443;  Myers  v.  Hewitt,  16  O. 
449,  I  Longsdorf's  Notes,  774;  Sockman  v. 
Sockman,  18  O.  362,  I  Longsdorf's  Notes, 
851 ;  Westerman  v.  Wealerman,  25  O.  S.  500, 
III  Longsdorf's  Notes,  250;  Oormley  v.  Pot- 
ter, 29  0.  S.  697,  III  Longsdorfs  Notes, 
501. 

A  creditor  whose  claim  arises  subsequently 
to  a  voluntary  conveyance  can  have  such 
conveyance  set  aside  only  by  showing  actual 
fraud  or  a  secret  trust  fcr  the  benefit  of  the 
creditor  under  G.  C,  S8617:  Wehb  v.  Roff, 
fl  O.  S.  430,  II  Longsdorfs  Notes,  387. 

A  simple  contract  creditor  can  sue  to  set 
aside  a  fraudulent  conveyance  and  appoint 
a  trustee.  G.  C,  811106,  applies  to  all 
creditors:  Combs  v.  Watson,  32  O.  S.  228, 

III  Longsdorf's  Notes,  628  [affirming  Comba 
v.  Watson,  13  Dec  Rep.  1047,  2  C.  8.  C.  R. 
323];  Bloomingdale  v.  Stein,  42  O.  S.  168, 

IV  Longsdorf's  Notes,  101. 

A  creditor,  who  is  induced  to  act  as  the 
channel  through  which  the  insolvent  trans- 
fers his  property  to  his  wife  to  avoid  cred- 
itors, is  not  estopped  to  attack  the  convey- 
ance, if  the  debtor  stood  in  toco  parentis. 
By  reason  of  such  relation  and  difference  of 
sex  and  disparity  of  age,  their  relation  will 
be  deemed  fiduciary,  and  the  act  the  re- 
sult of  undue  influence,  and  they  are  not  in 
pari  delicto:  Bchmelz  v.  Michelaon,  8  Dec. 
Rep.  538,  8  Bull.  304. 

A  judgment  creditor  having  levied  on  land 
fraudulently  conveyed  may  maintain  a  bill 
to  remove  the  cloud  in  order  to  effect  a 
better  sale:  Oormley  v.  Potter,  29  O.  8.  597, 
III  Longsdorf's  Notes,  501 ;  Beaumont  v. 
Herrick,  24  O.  S.  445,  III  Longsdorfs  Notes. 
183. 

Attaching  creditors  of  personal  property 
held  by  the  sheriff  under  the  attachment 
may  maintain  suit  to  remove  the  cloud  of 
fraudulent  mortgages  that  would  affect  sale: 
Vosa  V.  Murray,  50  O.  S.  19,  IV  Longsdorf's 
Notes,  482. 

A  conveyance  by  a  debtor  in  fraud  of  cred- 
itors being  a  nullity  as  to  a  creditor  an 
execution  on  the  land  and  sale  thereunder 
passes  the  legal  title,  and,  hence,  although 
the  creditor  may  file  a  bill  to  remove  the 
cloud  and  effect  a  sale,  this  is  not  neces- 
sary— Whence,  the  fact  that  in  such  a  suit 
the  fraudulent  grantee  was  not  made  a  party, 
and  now  brings  ejectment  against  the  pur- 
chaser under  the  decree  in  the  chancery  suit^ 
will  not  avail  him,  for  the  purchaser  can  set 
up  the  decree  in  defense;  Sockman  v.  Sock' 
man,  18  O.  362,  I  Longsdorfs  Notes,  851. 

A  lessee  who  contracts  to  enter  into  a 
lease  is  a  debtor  for  the  rent  of  the  entir* 
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term,  and  the  lessor  as  creditor  for  such 
amount,  may  austain  action  to  set  aside  a 
fraudulent  transfer  by  the  le^nee  of  his  prop- 
erty: Ohmer  v.  Ueinx,  1  Duvton  Term  Rep. 
(Iddings)  23. 

If  the  lessee  gave  a  note  for  the  rent  and 
claims  no%'ation,  the  burden  ia  on  him  t^i 
show  that  it  was  in  payment,  and  tlie  les- 
sor's receipt  for  the  note  ii*  not  suflicient: 
Ohmer  v.  Bcinz,  I  Dayton  Term  Rep.  (M- 
dinm)  23. 

Creditors  of  a  decedent  may  bring  suit 
against  the  administrator  to  set  aside  a 
fraudulent  conveyance  by  the  decedent,  and 
to  subject  the  property,  and  so  especially 
after  demand  on  and  refusal  of  the  adminis- 
trator to  bring  such  suit;  I'errine  v.  Pritz, 
1  Dayton  Term  Rep.  (Iddings)  64. 

An  assignment  of  a  public  contract  before 
completion  of  the  work  is  perfected  as  against 
the  assignor's  creditors,  being  accepted  by 
the  public  officials,  though  the  contractor'^ 
bondsmen  bad  not  been  notified  nor  any  new 
bond  given:  Coal  Co.  v.  Kirckner,  1  Dayton 
Term  Rep.  (Iddings)  125.   See  also  Assign- 

HENTS. 

Death  of  tlie  debtor  and  appointment  of 
an  administrator  does  not  deprive  the  cred- 
itor of  the  right  to  attack  the  fraudulent 
conveyance.  O.  C,  1  10777,  giving  an  ad- 
ministrator this  remedy,  is  Jiot  exclusive. 
But  after  the  conveyance  is  set  a^ide,  the 
assets  can  be  administered  through  the  per* 
sonal  representative:  Hoffman  V.  Kirfer,  10 
U.  C.  C.  401,  10  0.  C.  a  304. 

The  right  arising  under  G.  C,  5  11102, 
inures  to  the  e()ual  benefit  of  all  creditors 
of  tlie  insolvent  maker  of  the  conveyance ; 
and  a  right  of  action  to  enforce  the  trust 
created  by  tliin  section  acctues  to  each  cred- 
itor, contemporaneously  with  the  execution 
and  delivery  of  the  instrument  upon  which 
the  trust  arises,  whether  liis  claim  has  been 
reduced  to  judgment  or  not:  Brinkerhoff  v. 
Nmitk,  57  0.  S.  610,  IV  Longsdorf's  Notes, 
720. 

An  indebtedness  paid  by  reason  of  surety- 
ship on  the  bond  of  a  guardian  relates  back 
to  the  date  of  tlie  bond  so  as  to  give  sureties 
the  rights  of  creditors  in  reference  to  fraudu- 
lent conveyances:  Boies  V.  Johnson,  1  O.  C. 
C.  (X.S.)  V.I,  1.)  O.  C.  D.  331. 

Mortgages  executed  by  the  husband  on 
part  of  his  property,  to  his  father,  before  his 
marriage,  and  four  years  before  the  separa- 
tion from  his  wife  took  place,  will  not  be 
set  aside  as  far  as  the  wife's  right  to  ali- 
mony is  concerned,  although  these  mortgages 
were  e\ecuted  voluntarily  witJiout  request 
therefor  frnm  his  father  and  although  it 
seems  probable  that  in  executing  them  he 
was  looking  forward  to  a  time  when  he  might 
be  expected  to  respond  in  alimony  to  his  in- 


1 

tended  wife:  Chittendrtn  v.  Chittmdet^,  22 
O.  C.  C.  408,  12  O.  C.  D.  526. 

Where  a  husband  contemplating  to  aban- 
don his  wife  executes  a  mortgage  covering 
all  his  property,  to  secure  a  pretended  in- 
debtedness, but  in  fact  without  consideration 
and  for  the  purpose  of  defeating  any  judg- 
ment for  alimony  she  might  recover  in  a 
suit  for  divorce  and  alimony  which  she  might 
subsequently  institute  on  the  ground  of  his 
abandonment  of  her,  such  mortgage  is  a 
fraud  on  her  rights,  and  the  rights  of  no 
innocent  parties  intervening,  it  will  be  set 
aside  as  against  her  claim  for  alimony,  al- 
though the  husband  by  false  representations 
had  induced  his  wife  to  join  him  in  the 
execution  of  such  mortgage:  Chittenden  v. 
Chittenden,  22  O.  C.  C.  408,  12  O.  C.  D. 
r)26. 

Where  the  mortgage  was  executed  by  the 
husband  to  his  brother-in-law,  the  consid- 
eration being  a  pretended  indebtedness  to 
his  father  to  whom  the  mortgage  was  then 
assigned,  who,  however,  did  not  know  of, 
nor  request  the  execution  of  such  mortgage, 
it  was  held  that  the  son  was  acting  in  ttie 
transaction  as  the  agent  of  his  father,  and 
whether  the  father's  claim  was  valid  or  not, 
he  was  bound  by  the  fraud  thus  committed 
by  his  son  on  the  rights  of  his  wife  whether 
he  had  knowledge  of  his  son's  intentions  or 
not,  and  the  mortgage  in  the  father's  hands 
will  be  set  aside  as  against  the  rights  of 
his  'son's  wife  for  alimony:  Chittenden  T. 
Chittenden,  22  O.  C.  C.  408,  12  O.  C.  D. 
■'>26.   See  also  Husband  and  Wife. 

If  the  receiver  of  a  dissolved  corporation 
takes  no  steps  to  have  a  sale  by  the  corpora- 
tion alleged  to  be  in  fraud  of-creditors  set 
aside,  a  suit  for  the  purpose  by  a  judgment 
creditor  in  the  court  that  appointed  the  re- 
ceiver making  him  and  the  stockholders  and 
creditors  and  all  persons  interested  defend- 
ants, will  be  treated  as  an  application  to  the 
court  to  compel  the  receiver  to  do  his  duty: 
Furnace  Co.  v.  I'clers,  40  O.  S.  575,  IV  Longs- 
<lorf'8  Notes,  42.    Wee  also  Receivers. 

A  judgment  creditor  buying  land  at  the 
sale,  the  judgment  being  on  attachment  pro- 
ceedings against  a  nonresident,  now  seeks  to 
set  aside  prior  deeds  by  the  debtor  as  fraud- 
ulent. It  was  held  tliat  the  judgment  was 
conclusive,  and  that  the  buyer  at  the  sale  is 
a  creditor  and  authorized  to  contest  the 
deeds:  Start-  v.  A'(arr,  1  O.  321,  I  LongsdorFs 
Notes,  8.>.    Sec  also  Judgment. 

If  a  debtor  transfers  property  to  an  agent 
of  his  creditor  to  pay  the  debt,  the  agent  is 
a  trustee  for  the  principal,  and  the  transfer 
inures  to  all  creditors.  Accordingly,  a  trans- 
fer to  certain  cretlitcrs,  and  to  the  president 
of  a  corporation  creditor  in  consideration  of 
a  cancellation  of  their  debts,  is,  by  reason 
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of  the  lattcr's  agency,  covered  by  G.  C, 
$11102,  etc.:  Oashe  v.  roung,  51  O.  S.  376, 
-IV  Longsdorf's  Notes,  548. 

A  conveyance  by  chattel  mortgage  in  con- 
templation of  insolvency  by  a  debtor  to  an 
agent  of  the  creditor  to  secure  the  debt,  in- 
ures to  &e  benefit  of  all  creditors,  for  euch 
agent  is  a  trustee  for  his  principal:  Lee  v. 
Henniek,  62  O.  8.  177,  IV  LoDgsdorfs  Xot«s, 
668. 

A  purcfaaae  from  a  debtor  for  the  avowed 
purpose  of  preventii^  the  creditor  from  real- 
izii^  his  judgment  is  void  as  to  such  cmii- 
tor:  Brmcn  v.  Sutler,  8  O.  142,  I  Longsdorf's 
Notes,  419. 

A  conv^rance  by  a  failing  debtor  to  his 
son,  who  knew  of  some  of  his  liabilities,  but 
not  of  tiieir  extent,  and  neither  party  in- 
tended fraud,  inures  to  all  creditors:  Bank 
J.  Miller,  9  O.  C.  C.  Ill,  6  O.  C.  D.  1. 

A  mortgage  by  an  insolvent  to  pay  a  debt 
owed  by  him  to  his  wife  is  not  a  general 
assignment  because  made  to  her  through  a 
trustee,  for  she  could  not  take  it  direct; 
Biteman  v.  Dorniel,  40  O.  S.  287,  IV  Longs- 
dorf's Notes,  23;  Batea  v.  Bennett,  9  Dec. 
Rep.  727,  17  Bull.  64. 

A  conveyance  to  an  infant  son  or  any  cred- 
itor under  other  disability,  as  lunacy  is  not 
a  general  assignment:  Bates  v.  Bennett,  9 
Dec.  Rep.  727,  17  Bull.  64. 

A  mortgage  by  a  failing  debtor  to  a  trus- 
tee for  the  use  of  hia  wife  to  secure  a  debt 
due  her,  must  now  be  held  to  inure  to  all 
creditors,  for  it  is  now  legal  to  have  made 
the  mortgage  to  the  wife  direct:  Bank  v. 
Miller,  9  O.  C.  C.  Ill,  6  O.  C.  D.  1. 

(h)    Future  Creditors. 

A  conveyance  of  land,  where  the  grantor 
has  ample  means  left  to  satisfy  all  debts  he 
has  at  the  time  of  such  conveyance,  will  not 
be  set  aside  as  fraudulent  on  the  petition 
of  a  subsequent  creditor,  unless  it  is  shown 
that  such  conveyance  was  made  in  contempla- 
tion of  becoming  a  debtor  of  such  subsequent 
creditor:  Betrick  v.  Gregg,  8  O.  N.  P.  24, 
10  O.  D.  (N.P.)  462. 

If  the  conveyance  at  the  time  was  made 
with  the  intent  to  defraud  the  existing  cred- 
itors of  the  grantor,  a  subsequent  creditor 
may  avail  himself  of  this  fraudulent  charac- 
ter of  the  convqrance  and  have  it  set  aside: 
Betrick  v.  Qregg,  8  O.  P.  24,  10  0.  D.  {N. 
P.)  462. 

A  gift,  void  as  to  existing  creditors,  may, 
in  the  absence  of  intentional  fraud,  be  good 
as  against  subsequent  creditors:  Crumhaugh 
V.  Kvgler,  2  O.  S.  373,  I  Longsdorf's  Notes, 
1061. 

A  voluntary  conveyance,  void  as  to  cred- 
itors, is,  after  th^  have  been  paid  off,  valid 


as  to  subsequent  creditors,  unless  actual 
fraud  or  a  secret  trust  is  shown:  Webb  v. 
Roff,  9  O.  S.  430,  II  Longsdorf's  Notes,  387. 

A  voluntary  settlement  for  wife  and  chil- 
dren is  void  as  to  previous  but  not  as  to 
subsequent  creditors,  but  otherwise  if  made 
for  that  purpose  with  a  fraudulent  design: 
Bank  v.  Ennie,  W.  604,  I  Longsdorf's 
Notes,  47. 

If  valid,  a  reconveyance  1^  the  trustee  to  the 
parent  on  the  same  trusts,  can  not  affect  the 
ceatuia'  interests:  Bank  y.  Ennia,  W.  604,  I 
Longsdorf's  Notes,  47. 

A  gift  is  not  void  on  subsequent  insolvency. 
There  must  be  an  injury  to  existing  creditors 
or  a  fraudulent  intent  to  injure  future  ones 
to  avoid  it:  Creed  v.  Bank,  1  O.  S.  1,  I 
Longsdorrs  Notes,  929. 

A  voluntary  conveyance  to  a  wife  is  not 
void  as  to  a  subsequent  creditor,  unless  made 
with  intent  to  defraud  such  subsequent  cred- 
itor. A  claimant  in  tort,  on  which  a  judg- 
ment  is  subsequently  got,  is  a  subsequent 
creditor:  Evans  v.  Letcis,  30  O.  S.  11,  III 
Longsdorf's  Notes,  512. 

Incumbered  land  being  given  by  a  man  to 
his  wife,  with  a  promise  to  pay  off  the  mort- 
gage, is  an  executed  gift  only  of  the  equity 
of  redemption,  and  the  promise  is  no  gift 
until  actual  payment.  If  such  payment  is 
not  until  after  he  becomes  insolvent,  it  is 
fraudulent  as  to  creditors:  Olii'er  V.  Mooro, 
23  O.  S.  473,  III  Lon^orf's  Notes,  134. 

A  claimant  for  damages  for  assault  and 
batterj-  is  not  until  judgment  thereon  a  cred- 
itor ill  tlie  sense  that  a  conveyance  pending 
suit  is  as  to  liim  fraudulent,  and  he  can  not 
subject  the  buyer's  title  on  that  ground : 
Detieiler  v.  Louison,  18  0.  C.  C.  434,  10  0. 

C.  D.  Qr>. 

A  surety  on  appeal  bond  before  judgment 
on  appeal  had  been  rendered  is  a  debtor 
whose  voluntary  conveyance  may  be  attacleed 
under  G.  C,  {11106,  etc.,  although  in  an 
action  on  the  bond  he  may  be  found  not 
liable,  for  his  undertaking  is  to  pay  surh 
judffment  as  is  rendered  on  appeal:  Kerbcr 
V.  Ruff,  3  O.  N.  P.  163,  4  O.  D.  (N.P.)  406. 

A  voluntary  conveyance  on  a  secret  trust 
by  a  person  who  has  ample  other  property 
to  pay  all  Iiis  debts  is  valid  if  tlie  trust  is 
executed  before  he  incurs  other  debts,  bul 
if  he  incurs  other  debts  before  the  trust  is 
executed,  such  subsequent  creditors  can  sub- 
ject the  property.  This  is  not  because  it 
was  fraudulent,  but  because  of  the  grantor's 
present  equity,  so  that  such  creditors  are 
in  fact  existing  and  not  subsequent  creditors : 
Botclva  V.  Bhanabarger,  19  O.  C.  C.  137,  10 
O.  C.  D.  167. 

If  a  husband  buys  land  in  his  wife's  name, 
it  is  not  like  parent  and  child  where  advance- 
ment is  presumed,  but  the  general  doctrine 
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applies  that  a  trust  results.  Accordingly, 
even  subsequent  creditors  can  subject  it  to 
the  payment  of  the  husband's  dcbta:  Parish 
T.  Rhodes,  W.  I  Longsdorf's  Notes,  2A. 
See  also  Tbustb. 


6.    Against  Whom  Rights  of  Creditor  May 
Be  Asserted. 

(a)  Orantee. 

A  purchase  made  in  good  faith  and  for  fair 
value  from  an  insolvent  debtor,- while  G.  C, 
§§  11102,  et  tteq.,  as  amended,  93  v.  200, 
was  in  force,  must  be  lield  valid  as  to  such 
purchaser,  even  though  the  seller  may  have 
made  the  sale  in  contemplation  of  tniolvency, 
or  with  a  design  to  prefer  one  or  more 
creditors  to  the  exclusion  of  others,  or  witJi 
intent  to  hinder,  delay  or  defraud  bis  cred- 
itors, and  even  Uiough  a  deed  of  assignment, 
made  by  such  debtor,  was  filed  witiiin  ninety 
days  after  such  sale:  Bobil^  v.  Priddy,  68 
O.  S.  373,  IV  Longsdorf's  Notes,  945. 

A  bona  fide  mortgagee  of  husband  and  wife 
of  properly  purchased  by  the  husband  in  the 
wife's  name  in  fraud  of  creditors,  is  not 
affected  1^  the  fraud.  The  possession  of  the 
husband  is  not  notice  to  him,  for  it  is  not 
adverse  to  the  wife,  but  referable  to  his 
marital  rights.  Executions  against  the  hus- 
.band  levied  on  the  property  are  not  notice, 
for  he  is  not  in  the  chain  of  title:  Shorten  v. 
Drake,  38  O,  S.  76,  III.  Longsdorf's  Notes, 
958  [reversing  Shorten  v.  Drake,  8  Dec.  Rep. 
184,  6  Bull,  202]. 

An  innocent  heir  of  tlie  fraudulent  grantee 
having  made  improvements  on  the  premises 
is  entitled  to  equitable  compensation  there- 
for if  tlie  conveyance  is  set  aside  and  a  sale 
is  ordered,  and  the  heir  is  entitled  to  relief 
in  this  suit,  and  it  is  error  merely  to  save 
his  rights  under  the  occupying  claimant  law: 
Bomberger  v.  Turner,  IZ  0.  S.  263,  II  Longs- 
dorf's Notes,  607- 

Improvements  by  curbing  and  guttering, 
though  not  on  the  premises,  and  also  taxes 
paid  by  the  heir,  are  to  be  compeusated,  even 
though  tlie  occupying  claimant  law  would 
not  hav?  covered  them:  Bomberger  v.  Turner, 
13  O.  S.  263,  II  Longsdorf's  Notes,  607. 

Buying  an  overdue  note  from  a  payee  in 
debt  does  not  entitle  a  creditor  of  the  payee 
to  attack  the  indorsee's  title:  Rookcr  v. 
Rooker,  2i)  0.  S.  1,  III  longsdorf's  Notes, 
433. 

A  having  a  contract  for  land,  subcontracted 
it  to  B.  A  being  unable  to  complete  his  con- 
tract, and  B  refusing  to  do  so,  A's  brother-in- 
law,  M,  to  save  the  forfeiture  and  protect 
A's  family,  paid  up  and  took  title  in  his 
own  name  and  ejected  B  after  refusal  by  the 
latter  to  complete  his  contract.   It  was  held 


(1)  B  has  lost  all  lien  on  the  land  for  his 
payments  to  A.  (2)  M's  purchase  creates 
no  resulting  trust  for  A.  (3)  M's  purchase 
it  not  in  fraud  of  C's  subsequent  creditors. 
The  court  will  not  aid  A  and  B  in  any  com- 
bination to  defraud  M:  Carter  v.  Cook,  W. 
443,  I  Longsdorf's  Notes,  35. 

One  who  with  knowledge  of  the  insolvency 
of  another  and  his  contemplated  general  as- 
signment for  the  benefit  of  creditors,  receives 
from  the  insolvent  a  large  sum  of  money  and 
gives  due  bills  therefor,  holds  the  money  in 
trust  for  t)ie  creditors  and  can  not  absolve 
himself  from  liability  therefor  to  the  credi- 
tors  by  returning  the  money  to  the  insolvent 
personally  after  the  assignment  has  been 
made,  especially  where  there  was  no  disclo- 
sure to  the  assignee  of  such  restoration: 
Friedman  v.  Mitz,  12  0.  C.  C.  (N.S.)  41,  21 
0.  C.  D.  146  [affirmed,  without  opinion,  Mitz 
V.  Friedman,  84  O.  S.  461,  and  reversing 
Friedman  T.  Mitz,  21  O.  D.  (N.P.)  830]. 
See  also  AssraNirBNTs  fob  Benefit  of  Cbbd- 
rn»8. 

Where  a  wife  deeded  property  to  her  hutf- 
band  for  a  consideration  of  91*00,  and  he  sella 
it  for  half  its  value  in  anticipation  of  an 
alimony  suit,  her  dower  at  present  value  and 
also  alimony  to  the  extent  of  the  deficiency 
will  be  charged  against  the  purchasers.  They 
are  chargeable  with  notice:  Tate  T.  Tate,  19 
O.  C.  C.  532,  10  0.  C.  D.  321.   See  also  Di- 

TOBCE,  AlIMONT  AND  Cd8T(H)T  OF  CHILDBEN. 

The  immediate  grantee  holds  subject  to 
the  rights  of  the  creditors  in  accordance  witii 
the  principles  heretofore  discussed.  See  cases 
in  V,  A,  B,  and  C. 


(b)    Purchaaer  From  Orantee. 

A  bona  fide  purchaser  who  acquires  from 
the  grantee  land  which  such  grantee  has  ac- 
quired in  fraud  of  his  grantor's  creditors, 
who  takes  without  notice  of  such  fraud  or 
of  the  rights  of  the  creditor,  has  a  right  prior 
to  that  of  a  creditor,  who  has  obtained  a 
judgment  against  the  debtor  and  levied  lo- 
cution upon  the  land  after  such  fraudulent 
conveyance  and  prior  to  such  conveyance  to 
such  bona  fide  purchaser:  Bank  v.  Teeta-M, 
31  O.  S.  36,  III  Longsdorf's  Notes,  661. 

A  surety  who  takes  a  mortgage  to  indem- 
nify him  against  loss  is  a  bona  fide  purchaser 
within  the  meaning  of  the  rule  granting  pro- 
tection to  such  bona  fide  purchaser:  Bank  T. 
Teeters,  31  0.  S.  36,  III  T.rf)ngsdorf's  Notes, 

.-iei. 

A  bona  fide  purchaser  of  an  interest  in  a 
mortgage  given  in  fraud  of  the  mortgagor's 
creditors  has  an  interest  therein  prior  to  the 
rights  of  such  creditors:  Holmes  v.  Gardner, 
SO  O.  S.  167,  IV  Longsdorf's  Notes,  492. 
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A  bona  fide  buyer  of  a  fractional  part  of 
the  amount  represented  by  a  note  and  mort- 
gage made  in  fraud  of  creditors  will  be  pro- 
tected pro  tanto  as  against  general  creditors 
of  the  mortgagor:  Daily  v.  Smith,  14  O.  S. 
396,  II  Longsdorf's  Notes,  668,  that  the  trans- 
fer of  a  mortgage  is  subject  to  equities  does 
not  apply  where  the  mortgagor  is  not  inno- 
cent: Holmes  v.  Gardner,  60  O.  S.  167,  IV 
Longsdorf's  Notes,  402. 

If  the  fraudulent  grantee  sells  to  &  &ono 
fide  buyer,  who  thus  gets  a  good  title,  a 
resale  by  the  buyer  to  the  original  grantee 
does  not  give  him  the  buyer's  good  title, 
but  he  holds  subject  to  creditors:  BchuHz 
V.  Brinon,  3  O.  C.  C.  609,  2  O.  C.  D.  353. 

Where  A,  a  debtor,  conveyed  his  property 
to  one  B  who  at  once  reconvqred  to  A's  wife, 
and  the  creditor  then  brought  suit  to  sub- 
ject it,  making  A  and  B  parties,  but  not  A's 
wife,  and  pending  this  suit  A's  wife,  with  her 
husband,  mortgaged  the  property  for  value, 
the  mortgagee's  title  is  good  against  a  buyer 
at  sheriff's  sale  under  the  suit.  A  person 
is  not  obliged  to  look  for  pending  cases 
against  a  former  owner  brought  after  he  has 
parted  with  his  title:  DetuHler  v.  Louieon, 
18  O.  C.  C.  434,  10  0.  C.  D.  95. 

A  buy«r  at  execution  sale  against  the  fraud- 
ulent grantee  gets  a  good  title  as  against  tlie 
grantor,  whether  be  had  notice  of  the  fraud 
or  not:  Douglas  t.  Dvnlap,  10  O.  168,  J 
Longsdorf's  Notes,  501. 

6.    Release  of  Dower. 

A  release  of  dower  to  a  grantee  under  a 
fraudulent  conveyance  does  not  inure  to  the 
general  creditors  of  the  husband:  Ridgtcay 
y.  Masting,  23  O.  204,  III  Longsdorf's 
Notes,  124. 

Where  a  wife  in  consideration  of  the  scal- 
ing down  of  the  claims  of  certain  of  her  bus- 
band's  creditors  and  an  extension  of  time 
on  the  amounts  so  reduced,  has  joined  in 
a  trust  deed,  releasing  her  dower  and  said 
trust  deed  has  been  construed  by  the  court 
under  G.  C,  |  11102,  to  inure  to  the  equal 
benefit  of  all  creditors  as  a  general  assign- 
ment, to  the  extent  of  the  amounts  of  the 
claims  intended  to  be  covered  by  said  trust 
deed  the  wife's  release  of  dower  is  operative; 
as  to  the  other  general  creditors,  it  is  not: 
Cow  T.  Htwitt,  21  O.  C.  C.  780,  11  0.  C.  D. 
823  [distinguishing  WoodvMrth  v.  Page,  S 
O.  8.  70,  II  Long^orf's  Notes,  ISO;  Ridge- 
voay  V.  Masting,  23  O.  S.  294,  III  Longsdorfs 
Notes,  124.   See  also  Doweb. 

A  release  of  dower  in  a  deed  executed  by 
husband  and  wife,  without  consideration,  to 
deftvud  his  creditors,  will  not  eetop  her  to 
claim  dower  against  the  grantee,  or  any  pur- 
chaser from  him  with  notice.   No  fraud 


can  be  imputed  'to  her  because  of  such  release, 
for  the  reason  that  she  releases  nothing  that 
could  be  taken  by  her  husband's  creditors: 
Woodicorth  V.  Paige,  5  0.  S.  70,  IX  Longs- 
dorf's Notes,  159. 

A  release  of  dower  by  a  married  w<Hnan, 
who  joins  ber  husband  for  that  purpose  in 
a  deed  to  defraud  purchasers,  is  binding  only 
as  im;ainst  the  releasee  and  his  privies;  and  , 
where  such  fraudulent  conveyance  is  set 
aside  at  the  suit  of  the  party  injured,  and 
a  transfer  of  the  premises,  as  against  her 
husband,  is  decreed  to  the  plaintiff,  the  wife, 
in  the  event  of  her  surviving  the  husband,  is 
entitled  to  dower  as  against  such  owner: 
Ridgwat/  v.  Masting,  23  O.  S.  294,  III  Longs- 
dorf's Notes.  124. 

6.   Restoration  Bt  Gbantee. 

A  grantee  who  has  restored  property  con- 
veyed to  him  in  fraud  of  bis  grantor's  cred- 
itors and  has  surrendered  such  property  for 
the  benefit  of  such  creditors  thereby  relieves 
himself  from  liability:  8mft  v.  Boldridge, 
10  O.  231,  I  Longsdorf's  Notes,  506. 

Equity  treats  with  favor  conduct  on  the 
part  of  a  grantee  who  takes  in  fraud  of  the 
grantor's  creditors  showing  his  intention  to 
surrender  such  property  for  the  benefit  of 
the  grantor's  creditors:  White  v.  Brocaw, 
14  O.  S.  339,  II  Longsdorf's  Notes,  663. 

A  mortgage  to  secure  a  creditor  of  the 
grantor,  given  by  a  fraudulent  grantee,  with 
the  assent  of  such  creditor,  is  valid,  if  such 
mortgage  would  have  been  valid  if  it  had 
been  given  by  the  grantor  himself:  Broim  v. 
Webb,  20  O.  389,  I  Longsdorf's  Notes,  914; 
Webb  V.  Broicn,  3  O.  S.  246,  II  Longsdorf's 
Xotes,  25. 

An  infant  to  whom  property  has  been  con- 
veyed by  liis  father  in  fraud  of  his  father's 
creditors,  and  who  reconveyes  such  property 
for  the  benefit  of  liis  father's  creditors,  can 
not  subsequently  avoid  such  reconveyance  on 
the  ground  of  bis  minority:  Starr  v.  WrigM, 
20  O.  S.  97,  II  Longsodrf's  Notes.  982. 

Where  an  owner  of  ancestral  Utnds  conveys 
them  to  another,  on  a  written  agreement  that 
he  will,  upon  request,  reconvey  them,  the 
ancestral  character  of  Uie  land  is  thereby 
destroyed;  and  if  a  request  to  reconvey  is 
made,  but  the  grantor  dies  before  it  is  «cecn- 
ted,  without  issue,  but  leaving  a  widow,  and 
brothers  and  sisters,  a  conveyance  to  the 
widow  is  a  proper  execution  of  the  trust,  and 
the  brothers  and  sisters  of  the  deceased 
grantor  have,  as  heirs,  no  1^1  or  equitable 
title  to  the  land:  Kihlkm  v.  Kihlken,  fiO  O. 
S.  106,  rr  Longsdorfs  Notes,  760. 

Where  an  owner  of  ancestral  lands,  to 
hinder  and  delay  a  possible  creditor,  conveys 
them  to  a  third  person,  who  after  the  death 
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of  the  grantor,  without  issue,  conveys  them 
to  his  widow,  the  brothers  and  sisters  of  the 
grantor  can  not,  for  this  additional  reason, 
maintain  an  action  against  her  to  compel  a 
conveyance  of  the  lands  to  them,  Tliey  stand 
in  the  shoes  of  the  grantor  and  have  no  rights 
in  law  or  equity  to  the  lands,  but  such  as 
could  have  hcen  asserted  hy  Iiim ;  and  he, 
by  reason  of  his  fraud,  had  none:  Kihlken  v. 
Eiblhen,  59  0.  S.  106,  IV  Longsdorf'a  Notes, 
760. 

The  moral  duty  of  the  voluntary  grantee 
to  reconvey  does  not  apply  where  the  can- 
veyance  by  an  embarrassed  debtor  Is  of  prop* 
erty  derived  from  his  wife,  and  the  grantee 
is  her  daughter,  and  no  creditors  ever  object. 
Such  reconveyance  is  without  consideration, 
and  if  induced  by  fraud,  will  be  set  aside: 
Jaeger  v.  Berancourt,  7  Dec.  Rep.  1,  1 
Bull.  10. 

A  grantee  in  trust  to  prefer  a  grantee  may, 
before  any  steps  are  taken  to  have  the  con- 
veyance declared  an  assignment  for  creditors, 
renounce  the  trust  and  restore  the  property 
without  becoming  individually  liable  for  its 
value.  This,  however,  will  not  affect  the 
rights  of  other  creditors  to  have  the  transfer 
declared  an  assignment  and  administered  aa 
such:  Robertson  v.  Desmond,  62  0.  S.  467, 
IV  Longsdorf's  Notes,  830  [reversing  De»- 
mofld  V.  Roth,  16  O.  C.  C.  48.1,  0  O.  C.  D.  205] . 

A  voluntary  conveyance  by  parent  to  child 
can  not  be  defeated  here,  unlike  Kngland,  by 
a  subsequent  conveyance  by  the  parent  to  a 
buyer  for  value,  who  bad  notice,  and  record 
is  notice:  Vamant  v.  Davics,  6  O.  S.  52,  II 
Longsdorf's  Notes,  216:  Matthews  v.  Rentz, 
5  Dec.  Rep.  72.  2  Am.  L.  Rec.  371. 

H.  ESTOPPIX. 

A  creditor  who  has  with  knowledge  of 
the  facts  dealt  with  the  parties  to  a  fraud- 
ulent conveyance  upon  the  theory  of  its  valid- 
ity is  estoppetl  from  subsequently  attacking 
it  on  the  ground  of  fraud:  Rennick  V.  Bank, 
8  O.  530,  I  Longsdorf's  Notes,  452. 

Inasmuch  as  an  action  will  not  lie  on  a 
note  executed  in  furtlierance  of  a  scheme  to 
defraud  creditors,  the  administrator  of  the 
promisee  is  estopped  from  prosecuting  sucli 
an  action  by  evidence  of  fraudulent  intent 
imported  into  the  case  though  appeal  is  not 
pleaded;  Baker  V.  Hall,  9  O.  N.  P.  (N.S.) 
396,  20  O.  D.  (N.P.)  445. 

Where  A,  a  bishop,  and  B,  as  his  agent, 
were  jointly  and  severally  liable  to  many 
creditors,  and  others  had  a  right  to  elect 
which  to  bold  aa  debtor,  and  B  had  no  other 
debts,  and  no  property,  and  A,  to  avoid  the 
public  appearance  of  insolvency  and  to  pro- 
tect his  creditors,  conveyed  all  his  property 
to  B,  who  at  the  same  moment  assigned  for 


benefit  of  creditors,  it  was  held,  (1)  A  and 
B  thereby  waive  the  riglit  to  claim  that  a 
creditor  by  electing  to  hold  either  released 
the  other;  (2)  B  becomes  absolutely  liable 
for  A'e  debts  to  the  extent  of  the  property 
conveyed,  and  A  remained  liable  and  no  cred- 
itor by  proving  against  B  and  taking  a  divi- 
dend  loses  the  right  to  hold  A  for  the  bal- 
ance. All  creditors  of  A  are  entitled  to  get 
dividends ;  accordingly,  taking  judgment 
against  A  does  not  atfect  such  right:  Bran- 
nan  V.  Puree//,  41  O.  S.  187,  IV  Longsdorfs 
■Notes,  57  [affirming  Brannan  T.  Pureetl,  8 
Dec.  Rep.  150,  6  Bull.  67]. 

Vr.  PREFKRKNCES. 
A   Bt  Natubal  Persons. 
1.    Secret  Trttst. 

If  a  creditor  goes  b^ond  collecting  or  se- 
curing his  own  debt  and  attempts  to  secure 
any  other,  or  becomes  bound  to  account  to, 
or  is  a  trustee  for  any  other  creditor,  tiie 
statute  enlarges  the  trust  so  as  to  destroy 
his  preference  and  inure  to  all  creditors 
equally:  Bloom  v.  Xoggle,  4  O.  8.  45,  II 
Longsdorf's  Notes,  70;  Harkrader  v.  Leiby, 
4  O.  S.  602,  II  Longsdorf's  Notes,  138;  Dick- 
Bon  V.  Ratrson,  5  0.  S.  218,  II  Longsdorf's 
Notes,  172;  Pendery  v.  Allen,  50  O.  S.  121, 
IV  Longsdorf's  Notes,  487. 

A  creditor  who  obtains  from  a  failing  debtor 
property  in  trust  to  pay  himself  and  oth- 
ers must  account  for  it  to  all  creditors, 
though  he  has  divested  himself  of  it  to  oth- 
ers: Mitchell  V.  Oazzam,  12  0.  315,  I  Longs- 
dorf's Notes,  611  (as  limited  by  Atkinson  v. 
Tomlinaon,  1  O.  S.  237,  I  Longsdorf's  Notes, 
068,  and  Doretnus  v.  O'Harra,  1  O.  S.  46,  I 
Tjongsdorf's  Notes,  938]. 

If  a  creditor  receives  notes  of  the  debtor 
for  his  debt  and  assigns  them  to  various  per- 
sons, and  afterwards  obtains  an  assignment 
of  all  the  debtor's  effects,  he  takes  as  true- 
tee  for  such  noteholders,  and,  accordingly, 
the  assignment  inures  to  the  benefit  of  all 
other  creditors:  Doremua  v.  O'Harra,  1  O.  S. 
45,  I  Ijongsdorf's  Notes,  938. 

A  mortgage  to  three  persons,  conditioned 
to  save  tliem  from  certain  indorsements,  and 
also  to  pay  certain  other  creditors  named,  is 
an  assignment  enlarged  by  the  statute  to  the 
benefit  of  all  creditors:  Harkrader  V.  Leiby, 
4  0.  S.  602.  II  Longsdorf's  Notes,  138;  Dick- 
son v.  Rawson,  5  0.  R.  218,  II  Longsdorf's 
Notes,  172:  Flour  Feed  Co.  v.  Shute,  10  Dec. 
Rep.  108,  19  BuU.  180. 

The  result  can  not  be  evaded  by  becoming 
surety  to  other  creditors.  Thus,  if  an  in- 
solvent agrees  with  four  of  his  creditors  to 
give  a  mortgage  to  one  who  agrees  to  be 
surety  to  the  other  three,  the  mortgage  would 


Digitized  by  Google 


8167 


FBAUDULEMT  OOHTBTAHOBS  VI. 


8168 


fainre  to  the  equal  benefit  of  all  the  creditors 
of  the  debtor:  ^loom  T.  Noggle,  4  O.  8.  46, 
n  Longsdorf  B  Notes,  70. 

A,  in  contemplation  of  insolvency,  and  to 
prefer  certain  creditors,  conveyed  most  of 
his  property  to  B,  who,  in  consideration 
thereof,  agreed  to  pay  off  debts  on  whicli  U 
was  surety,  and  to  assume  and  pay  certain 
oth^  debts.  It  was  held  that  this  is  not 
per  «6  within  the  statute  making  the  trans- 
action a  general  assignment,  for  B  and  the 
CI  editors  became  debtor  and  creditors,  and 
not  trustee  and  oestvts  by  the  transaction,  no 
secret  trust  being  averred :  Bagaley  T.  Waters, 
7  O.  8.  369,  U  Longsdori's  Notes,  306. 

So  if  a  purchase,  the  coiuideration  of  which 
is  a  prior  debt,  and  the  auumptitm  of  other 
debts  is  valid:  Back  t.  Semann,  0  Dec.  Rep. 
1104,  8  Dee.  Sep.  269,  10  Am.  L.  Bee.  483, 
6  BnlL  826;  Bobart*  T.  MoWmama,  3  Dee. 
B^.  162,  4  Ou.  97. 

Where  a  anTaty  takes  an  indemnily  mmi- 
gage  from  the  debtor,  not  <mly  to  seeore  the 
debt,  but  also  to  seGnre  another  debt  which 
he  assumes  without  baring  been  originally 
liable  thereon,  the  mortgage  inures  under, 
O.  a,  i  11108  to  all  creditors  as  a  general 
assignment:  Prndery  t.  Allen,  50  O.  S.  121, 
IV  Longsdorf's  Notes,  487. 

A  conveyance  by  insolvent  partners  of  all 
their  property  for  $4,500,  to  be  paid  to  cer- 
tain creditors  in  full,  and  the  balance  to 
the  other  creditors  pro  rata,  creates  an  equal 
trust  on  all  under  the  statute,  either  in  the 
property  or  purchase-money.  This  effect  can 
not  be  changed  by  the  subsequent  destruction 
of  the  conv^ance  and  substitution  of  a  differ- 
ent one:  Qaylord  v.  Cramer,  12  Dec.  Rep.  188, 
1  H.  369. 

A  mortgage  to  one  creditor  to  secure  the 
claims  of  all  the  creditors  except  one,  who 
had  refused  to  assent  to  the  extension,  is 
equivalent  to  assignment  for  benefit  ot  all. 
That  the  nonass^ting  creditor  was  offered 
the  same  terms  as  the  rest  is  immaterial ;  lie 
was  not  obliged  to  submit  to  the  burden: 
Hunnewell  v.  Boarltorough,  12  Dee.  Bep.  712, 
1  D.  427. 

The  character  of  an  assignment  is  deter- 
mined when  it  was  made  and  is  not  changed 
by  the  property  turning  out  only  enough  to 
pay  the  assignees  without  any  surplus  in 
trust.  Tot  as  it  subjects  the  assignee  to 
account  to  another  creditor  it  is  in  trust,  and 
accordingly  inures  to  all :  Dickson  v.  Rawson, 
6  O.  8.  218,  II  Longsdorf's  Notes,  172. 

An  assignment,  in  contemplation  of  insol- 
Ttmcy,  containing  preferences  of  some  cred- 
itors to  the  exclusion  of  others,  becomes 
operative  on  delivery,  and  the  statute  makes 
it  inure  to  the  benefit  of  all,  and  the  want  of 
assent  of  the  other  creditors  or  a  subsequent 
arrangranent  made  to  render  the  assignment 


inoperative  will  not  enable  the  trustee  to  dis- 
claiip,  and  escape  accountability  to  such 
creditors  for  the  property;  Hyde  v.  Olds,  12 
O.  S.  691,  n  Longadorfs  Notes,  584. 

Beasonable  indemnity  to  some  of  several 
cosureties  in  contemplation  of  insolvency  does 
not  inure  to  all  creditors,  even  though  in 
law  they  are  trustees  for  the  particular  cred- 
itors and  for  their  cosureties  for  their  per- 
sonal benefit  extends  to  the  whole  value  of 
the  trust:  Roberts  v,MoWilliamtf  8  Dec  Bep. 
162,  4  Qaz.  97. 

A  mortgage  to  B,  as  eoUeoting  agent  of  a 
society,  is  not  necessarily  &  trust  equivalent 
to  an  assignment  for  creditors,  tiie  collector 
being  responsible  for  mon^  in  his  hands.  If 
be  had  loaned  the  money  to  the  mortgagor  he 
is  entiUed  to  seeuri^  for  it,  though  the  so- 
ciety is  benefited:  Batea  t.  Bmnett,  9  Dec 
Rep.  727.  17  Bull.  64. 

A  transfer  of  securities  to  three  persons, 
in  consideration  of  debts  due  them,  to  be 
used  to  pay  one  in  full,  balance  to  the  next 
in  full,  and  any  surplus  to  the  other,  is 
not  equivalent  to  a  general  assignment,  for 
neither  is  a  trustee  any  more  than  if  three 
papers,  one  to  each,  had  been  nude:  Coppock 
V.  Kuhn,  8  O.  C.  C.  599,  2  O.  0.  D.  347  [see 
also  Leonard  v.  Kebler,  60  0.  8.  444,  IV 
Longsdorf's  Notes,  506]. 

A  mortgage  to  four  persons  to  secure  them, 
not  on  a  debt  on  which  they  are  jointly 
liable,  but  on  which  sOme  are  severally  and 
others  jointly  liable,  is  an  assignment  in 
trust  for  all:  Braimon  T.  Brannont  13  Dec 
Rep.  138,  2  D.  224. 

A  mortgage  of  realty  or  personalty,  joint 
in  form,  to  two  creditors  or  suretiea,  to 
secure  the  several  ddtts  of  eaeh,  is  in  law 
several  and  not  joint,  and  each  has  an  in- 
terest only  for  his  own  debt,  and  not  in  trust 
for  the  other,  aeoording^  it  is  valid:  Rob- 
erts T.  UaWUliamt,  3  Deo.  Bep.  152,  4  Qas. 
97  [denying  dictum  in  Bronnon  v.  Bronnon, 
13  Dec.  Rep.  138,  2  D.  224]. 

A  creditor  may  in  good  faith,  for  the  sole 
purpose  of  securing  himself,  take  an  assign- 
ment of  property  from  a  failing  debtor  to 
sell,  pay  himself,  and  account  to  him  for 
the  balance.  So  held,  where  two  sureties 
of  the  debtor  procured  such  an  assignment 
of  his  store  in  order  to  secure  themselves. 
It  is  in  effect  a  mortgage:  Atkinson  v.  Tom- 
linson,  1  O.  S.  237,  I  Longsdorf's  Notes,  »68 
[overruling  Mitchell  v.  Qazzam,  12  O.  310, 
I  Longsdorf's  Notes,  611,  in  so  far  as  it  makes 
such  assignment  inure  to  all]. 

The  reservation  of  the  surplus,  after  pay- 
ment of  a  debt,  does  not  render  a  conveyance 
fraudulent,  for  it  only  stipulates  for  the  per- 
formance of  a  1^1  duty:  Floyd  v.  Smith, 
9  O.  8.  646,  n  Longsdorf's  Notes,  38$. 
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That  tlie  creditor  was  a  relative,  and  was 
to  sell  at  auction,  and  pay  any  nirpluB  to 
other  creditors,  will  not  invalidate:  WUooa 
V.  Kellogg,  11  0.  394,  I  Longsdorfs  Notes, 
670. 

A  transfer  by  a  debtor,  of  property,  as 
of  a  credit,  by  drawing  on  it,  where  the 
transferee  takes  it  on  a  secret  trust  for 
claimant  is  prima  faoie  fraudulent,  and  the 
claimant  must  show  adequacy  of  considera- 
tion and  good  faith.  The  mere  production 
of  a  transfer  does  not  put  the  burden  on 
creditors:  Ferguson  T.  Oilbert,  16  0.  S.  88, 
II  Longsdorfs  Notes,  762. 

Where  a  brother  of  the  vendor  knowing 
his  insolvency  bou|^t  his  land,  agreeing  as 
oonsideratioa  to  pay  a  mortgage  on  it,  re- 
lease a  debt  due  to  himself  and  convey  to 
the  vendor  a  tract  worth  |3,000,  which  in 
all  was  a  fall  consideration,  but  also  agreed 
to  let  the  veoAox  remain  in  possession  until 
the  vendee  could  sell  the  land  and  reimburse 
himself  out  of  the  proceeds  and  pay  the 
vendor  the  balane^  U  any,  this  makes  the 
oonviyanee  void  as  to  creditors,  althon^ 
the  vendee  had  no  intent  to  defraud  them, 
and  It  will  be  set  aside  under  G.  a,  f  IIIM: 
LoudmAack  v.  FoHer,  39  0.  S.  208,  III  Longs- 
dorfs Notes,  1018. 

A  conveyance  by  an  insolvent  to  a  weditor 
In  payment  of  the  debt,  but  with  a  aeeret 
agreement  that  the  surplus  over  the  debt 
should  be  paid  to  the  grantor.  Is  void  as  to 
other  creditors:  BchultB  T.  Broum,  3  O.  O.  G. 
609,  2  O.  C.  D.  353  [affirmed,  without  opin- 
ion, Broum  T.  SohulUi,  28  Bull.  366]. 

A  proposition  or  covenant  by  the  grantor 
to  repurchase  within  a  certain  time  at  tiie 
same  price,  is  not  evidence  of  a  secret  trust 
in  his  favor:  Ban-  v.  Hatch,  3  0.  627,  I 
Longsdorfs  Notes,  102. 

A  chattel  mortgage  to  one  in  trust  to  sell 
at  retail  and  pay  certain  creditors  in  full 
and  then  with  the  consent  of  other  credi- 
tors to  continue  selling  and  pay  them  pro 
rata,  the  value  of  the  property  largely  ex- 
ceeding the  preferred  claims,  though  not  made 
in  contemplation  of  insolvency,  yet  in  l^al 
effect  is  a  trust  necessarily  hindering  and 
delaying  creditors  under  Q.  C,  {  11106.  Ac- 
cordingly, the  mortgagee  is  not  liable  to  the 
mortgagor  for  failure  to  sell  as  agreed,  but 
to  the  creditors  only,  if  to  anyone:  Brtnken- 
hoff  V.  Tracy,  65  O.  S.  558,  IV  Longsdorfs 
Notes,  672. 

Where  to  prevent  the  sacrifice  of  a  forced 
sale  a  debtor  deeds  his  property  to  one  who 
separate  writing  agrees  to  sell  it  and 
apply  the  proceeds  to  pay  his  advances  and 
also  debts,  preferring  one  of  them,  the  trans- 
action constitutes  a  general  assignment: 
JfoM  T.  MUler,  68  O.  S.  483,  IV  Longsdorfs 
Notee,  746. 


A  cognovit  note  to  a  creditor  for  the 
amount  of  his  debt  and  also  for  the  amount 
of  several  other  debts  then  transferred  to 
him,  and  which  he  is  to  pay  for  when  he 
reatizee  on  the  cognovit,  inures  to  all  ered* 
itors  under  G.  C,  §  III06:  BanJb  T.  DanMs, 
38  Bull.  178  (without  opinion,  in  the  su- 
preme court). 

A  conveyance  to  a  creditor  in  consideration 
of  the  debt  due  him,  and  also  of  his  assump- 
tion of  and  agreement  to  pay  certain  other 
debts  is  valid;  the  grantee  is  a  purchaser  and 
not  a  trustee  for  general  creditors  under 
G.  G.,  {{  11102,  et  teg.'.  Desmond  T.  Both,  16 
0.  C.  C.  481,  0  0.  C.  D.  204  [reversed,  on 
other  points,  Robertson  v.  Desitumd,  62  O.  8. 
487,  IV  Longsdorfs  Notes,  839]. 

Where  a  person  indebted  to  his  son  for 
$1,200,  transfers  to  him  property  worth 
$8,000,  the  son  assuming  tiie  mortgagea  upon 
it  of  $6,400,  but  the  grantor  reserves  a  life 
estate,  it  was  held  that  Hha  reservatioii  of 
the  life  estate  under  the  eireumstanees  is  a 
constructive  fraud  on  the  grantor^  credi- 
tors: Berry  T.  Boat,  12  O.  a  a  189,  fi  O. 

a  0.  48. 

A  conveyance  to  one  to  secure  a  claim  due 
him,  and  also  to  him  as  eollecting  agent  of 
another  creditor,  amounts  to  a  general  aa^gn- 
ment  for  creditors  t  Desmond  t.  Both,  16  O. 
a  a  481>  9  O.  a  D.  204  [reversed,  on  other 
grounds,  Robertson  t.  Dumond,  62  O.  S.  487, 
IV  Longsdorfs  Notes,  839]. 

An  action  by  the  assignee  of  a  claim  aa- 
signed  to  collect  and  pay  debts  due  to  him 
and  othera  named,  should  not  be  dismissed 
for  want  of  jurisdiction  when  there  is  no  evi- 
dence that  the  assignor  wm  insolvent,  and 
that  therefore  the  assignment  operated  for 
the  benefit  of  all  creditors:  Aoomb  t.  Otark, 
16  0.  C.  0.  682,  g  G.  0.  D.  396. 

A  grantee  who  was  not  aware  that  credi- 
tors were  being  defrauded,  but  receives  a 
deed  from  her  debtor  of  an  interest  in  land 
worth  twice  the  debt,  and  is  to  pay  over  the 
excess  when  she  sells,  will  be  protected  to 
the  extent  of  her  debt,  though  she  did  not 
record  the  deed,  and  if  she  has  sold  the 
property  to  a  bona  fids  buyer,  his  unpaid 
purchase  money  will  be  subjected.  And  if 
the  original  grantor  has  received  part  of 
the  price  on  this  last  sate  and  demands  home- 
stead, such  payment  will  be  credited  against 
the  homestead  claim:  •Joknaon  v.  Bumside, 
7  O.  N.  P  74,  8  O.  D.  {N.P.)  412. 

A  conveyance  to  one  partner  to  secure  a 
debt  due  the  Arm  is  not  in  trust,  for  it  is 
for  the  grantee's  own  claim,  and  accordingly 
does  not  become  an  assignment  for  cred- 
itors: Churchill  T.  Ruaaell,  18  O.  G.  G.  832, 
9  O.  C.  D.  146. 

The  private  placing  of  the  property  M  a 
debtor  in  teust  in  such  a  manna  aa  to  lem 
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tiie  grantor  insolvent  and  prevent  hii  credi- 
tors from  exercising  tlieir  ri^^t  to  pursue  the 
property  for  the  satisfaction  of  their  claims 
can  not  be  given  validify  hy  any  honest 
intention  to  preserve  the  interest  of  the 
creditors  by  so  doing  and  ultimately  pay 
them  off  in  full:  Craydon  v.  Phonograph  Co., 
1  O.  G.  C.  A.  22. 

2.    No  Secret  Trtut. 
(a)    Security  by  Debtor. 

A  creditor  or  surety  may  get  security  or 
payment  from  a  failing  debtor,  though  the 
effect  is  to  prefer  him.  He  is  entitled  to  the 
reward  of  hia  diligence,  though  others  are 
thereby  prevented  from  obtaining  payment: 
Barr  v.  Batch,  3  O.  527,  I  Longsdorf's  Notes, 
192;  WUcoa  V.  Kellogg,  11  0.  394,  I  Longs- 
dorf's  Notes,  570;  Kemp  v.  Walker,  16  O. 
118,  I  Longsdorfs  Notes,  754;  Doremus  v. 
O'Harra,  I  O.  S.  45,  I  Longsdorf's  Notes, 
938;  A*ifctn«on  V.  Tomlinson,  I  O.  S.  237,  I 
Longsdorf's  Notes,  968;  Bloom  v.  Noggle,  4 
O.  S.  45,  II  Longsdorf's  Notes,  70 ;  Barkrader 
V.  Leiby,  4  O.  S.  602,  II  Longsdorf's  Notes, 
138;  Dickson  v.  Rawson,  5  O.  S.  218,  II 
Longsdorf's  Notes,  172;  Jualice  v.  Vhl,  10 
0.  S.  170,  II  Longsdorfs  Not«,  426;  Orou 
V.  Caratena,  49  O.  S.  648,  IV  Longsdorfs 
Notes,  460}  Aouel  v.  Mintxer,  12  Sec.  Kep. 
101,  1  H.  376;  Brooks  v.  Todd,  12  Dec.  Rep. 
S4,  1  H.  160. 

A  mortgage  by  a  failing  debtor  to  a  cred- 
itor is  not  void,  Kemp  v.  Walker,  16  0.  118, 
I  Longsdorfs  Notes,  764;  Justice  v.  Vhl,  10 
O.  S.  170,  II  Longsdorfs  Notes,  426. 

Sueeessive  mortgages  on  the  same  property 
to  secure  separate  creditors  are  as  li^l  as 
one  mortgage  to  prefer  one  creditor,  and  do 
not  constitute  the  mortgagees  trustees  for 
creditors  ^erally:  Justice  T.  Vhl,  10  O.  S. 
170,  II  Longsdorfs  Notes.  426. 

A  preference  must  be  (1)  on  adequate 
consideration;  (2)  in  scrupulous  good  faith 
by  the  creditor;  (3)  with  a  sole  purpose  of 
securing  his  claim.  Adequate  consideration 
will  not  save  a'  mortgage  given  and  received 
for  the  purpose  of  saving  the  property  to 
the  family:  Walker  v.  Walker,  4  O.  N.  P. 
324,  6  O.  D.  (NJ.)  355. 

A  chattel  mortgage  made  in  pursuance  of 
a  prior  agreement  that  a  bank  would  advance 
certain  money  to  a  firm,  and  that  the  firm 
would  secure  the  same  by  chattel  mortgage 
whenever  the  banlc  should  deem  it  necessary, 
is  valid.  A  supposed  tendency  to  create  a 
fictitious  credit  will  not  make  it  fraudulent 
as  to  other  creditors.  Overdrafts  permitted 
by  the  bank  will  not  be  included:  Campbell 
V.  Bellman,  11  O.  C.  C.  360,  5  O.  C.  D.  389. 

A  creditor  may  secure  himself  or  obtain  a 
preference;  this  he  may  do  by  obtaining  a 


judgment  on  a  cognovit  note  and  levying  on 
the  property  of  his  debtor,  but  to  be  good 
against  other  creditors  such  preference  must 
be  valid  in  law.  A  preferential  creditor  must 
stand  strictly  upon  hia  rights  at  law:  Cobble 
T.  Bank,  63  O.  S.  528,  IV  Longsdorfs  Notes. 
861. 

An  agreement  between  the  owner  of  a  cer- 
tain stock  of  goods  for  the  sale  thereof  to  a 
former  employe,  in  consideration  for  which 
the  latter  has  executed  certain  promissory 
notes,  accompanied  by  a  separate  agreement 
to  make  monthly  payments  thereon,  with  a 
subsequent  promise  to  prefer  and  protect  the 
interests  of  the  vendor  for  certain  assistance 
whereby  the  latter  was  enabled  to  purchase 
more  good!)  and  for  certain  indorsements  on 
his  paper,  a  transaction  by  which  the  vendee 
thereof  executed  further  notes  due  one  day 
after  date  secured  by  chattel  mortgages 
thereon  to  the  former  owner  and  certain 
other  creditors  separately,  and  whereby  the 
store  and  goods  were  subsequently  turned 
over  to  the  agent  of  such  creditors,  is  not 
fraudulent  per  ae  as  to  other  creditors,  not- 
withstanding the  effect  thereof  deprives  them 
of  any  part  in  the  proceeds  of  such  stock: 
Bank  v.  Leise,  3  0.  C.  0.  {N.S.)  216,  13  O. 
C.  D.  45. 

An  agreement  by  a  borrower  that  In  the 
event  of  financial  disaster  be  will  give  the 
lender  a  chattel  mortgage  to  secure  him, 
does  not  make  the  chattel  mortgage  given  on 
the  eve  of  assignment  for  benefit  of  creditors 
void  as  furnishing  a  delusive  credit,  but  it 
is  valid:  In  re  EngJe,  1  O.  N.  P.  110,  1  O.  D. 
(N.P.)  101. 

That  the  debtor's  chief  inducement  in  pre- 
ferring the  creditor  was  fear  of  sacrifice  by 
forced  sale  under  the  pending  suit  of  another 
does  not  make  the  transfer  fraudulent:  Barr 
V.  Batch,  3  O.  527,  I  Longsdorf's  Notes,  192; 
rftacfccr  V.  Newell,  7  Dec.  Rep.  576.  3  Bull. 
1151). 

A  conveyance  of  goods  to  defraud  cred- 
itors is  void  as  to  creditors,  but  valid  between 
the  parties,  and  if  a  creditor  of  the  seller 
can  peacibly  obtain  a  mortgage  on  the  goods 
from  the  fraudulent  vendee  to  secure  his 
claim  tlie  mortgage  is  valid;  he  need  not  re- 
sort to  adversary  proceedings:  Brown  v. 
Webb,  20  O.  389,  I  Longsdorf's  Notes,  914. 

If  the  fraudulent  vendee  mortgage  the 
goods  to  secure  a  debt  of  the  vendor,  no 
assent  by  the  latter  is  necessary.  Such  mort- 
gage before  seizure  by  other  creditors  is  valid. 
The  greater  diligence  of  such  creditor  is  re- 
warded the  same  as  if  the  vendor  had  made 
the  mortgage.  The  vendor  does  not  suffer 
thereby,  for  he  can  question  the  amount  of 
the  d^t  as  allowed  by  the  vendee:  Webb  T. 
Broim,  3  O.  S.  246,  II  Longsdorf's  Notes,  26. 
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An  asaignment  by  a  canal  company  to 
a  contractor  of  all  its  rash  and  future  rev- 
enues in  order  to  cover  the  coBt  of  a  neces- 
sary aqueduct  to  be  thereupon  built  by  him, 
is  valid  and  will  be  protected  from  credi- 
tors: Sedam  v.  Canal  Co.,  13  Dec.  llep.  I!t0. 
2  D.  309. 

Orders  given  by  a  contractor  upon  the 
owner,  with  no  intention  at  the  time  of  mak- 
ing an  assignment,  do  not  inure  to  tlie  ben- 
efit of  all  hiB  creditors,  and  are  payable  in 
the  order  of  their  priority  aS  to  time.  G.  C, 
S  11104,  does  not  apply:  In  re  Dunning,  48 
Bull.   3fl.    See   also   XBOtmABLB  Instru- 

HENT8. 

A  chattel  mortgage  given  by  an  insolvent 
person  to  a  bank  to  secure  a  certain  sum  of 
money,  within  ninety  days  before  making 
an  assignment  for  creditors,  a  part  of  which 
sum  was  an  old  debt  owe<l  by  the  insolvent 
to  the  bank,  and  a  part  was  for  money  ad- 
vanced by  the  bank  to  the  tuRotvent  at  the 
time  of  the  giving  of  the  mortgage,  is  void 
as  to  the  pre-existing  indebtedncBs  and  valid 
as  to  the  money  so  advanced:  In  re  Assign- 
ment  of  Summera,  8  O.  N.  P.  674,  10  O.  D. 
(N.P.)  301.    .See  also  Chattel  Mobtqages. 

A  valid  preferential  mortgage  or  deed  may 
be  made  in  Ohio  by  an  insolvent,  provided 
the  grantee  or  mortgagee  \a  not  made  a 
trustee  for  other  creditors,  and  the  grantee 
or  mortgagee  is  in  ignorance  of  a  purpose 
to  prefer,  and  the  consideration  is  not  so 
grossly  inadequate  in  case  of  a  deed  as  to 
justify  a  court  of  equity  in  r^rding  the 
conveyance  aa  in  a  measure  voluntary;  or 
even  with  knowledge  on  the  part  of  the  mort- 
gagee of  the  insolvency  of  tlie  mortgagor, 
the  mortgage  may  still  he  valid  to  secure 
loans  made  on  tlie  faith  of  a  promise  given 
at  a  time  when  the  mortgagor  was  solvent 
that  they  should  be  so  secured :  Cole  V.  Bank, 
15  O.  C.  C.  {X.S.)  315  [affirmed,  without 
opinion,  Bfink  v.  Xeicton,  82  0.  S.  444], 

Deeds  will  be  deemed  to  have  been  helti 
by  the  cashier  to  secure  a  preference  to  the 
bank,  where  so  received  with  the  understand- 
ing that  they  were  not  to  be  recorded,  but 
the  debtor  was  to  continue  in  possession  and 
manage  the  property  as  his  own,  and  upon 
his  selling  any  one  of  the  tracts  the  deed 
therefor  was  to  be  returned  to  him  upon 
payment  of  tlie  pro  rata  amount  of  his  obli- 
gation to  the  bank,  and  sales  were  so  made, 
and  the  deeds  by' force  of  this  arrangement 
continued  to  be  to  some  extent  under  the 
control  of  the  debtor  for  a  period  of  five 
years;  and  the  attempted  preference  will 
date  from  the  time  of  the  filing  of  the  deeds 
for  record:  Ragan  v.  Donoran,  10  O.  L.  R. 
353. 

A  bank  is  charged  with  knowledge  of  a 
debtor's  insolvency,  where  it  appears  that 


its  cashier,  without  making  inquiry  as  to 
encumbrances,  accepted  from  the  said  debtor, 
deeds  conveying  different  tracts  of  land, 
wherein  the  consideration  was  so  apportioned 
as  to  cover  the  present  indebtedness  to  the 
bank  although  in  excess  of  the  real  value  of 
the  land,  and  the  cashier  knew  that  the 
visible  rcMOurces  of  the  debtor  were  thereby 
exhausted,  and  also  that  there  were  other 
matters  outstanding  as  to  which  liability  to 
the  bank  might  result:  Ragan  v.  Donovan, 
10  O.  L.  R.  353. 

Where  a  township  trustee  becomes  aware 
that  the  township  treasurer  is  short  in  his 
accounts  for  a  large  sum,  and  joins  in  con- 
veyances and  otherwise  assists  the  treasurer 
in  making  tile  amount  good,  and  the  treasurer 
then  goes  into  bankruptcy,  the  knowledge  of 
the  single  trustee  as  to  the  insolvency  of  the 
treasurer  becomes  the  knowle<^ie  of  the  town- 
ship and  places  the  township  as  a  creditor 
of  the  treasurer  in  the  same  class  as  his 
general  creditors;  Painter  v.  Trutteet,  0  O. 
L.  R.  273. 

(b)    Seruritii  by  Fraudulent  Orantee  of 
Debtor. 

The  right  to  recover  on  a  note  can  not  be 
affected  by  the  fact  that  payee  knew  that 
the  effect  would  be  to  take  property  that 
would  have  gone  to  other  creditors,  if  she 
had  not  secured  or  enforced  her  claim: 
O'Keefe  v.  Mahoney,  20  O.  C.  C.  709,  10  O. 
C.  D.  819. 

The  fact  that  certain  creditors  of  an  as- 
signor for  the  benefit  of  creditors  to  whom 
he  had  executed  promissory  notes  for  goodn 
purchased  before  the  assignment  had  n^o- 
tiated  or  discounted  the  notes  at  a  bank 
and  taken  the  proceeds  and  applied  them 
to  the  purposes  of  their  business,  but  which 
notes  were  not  paid,  does  not  extinguish  the 
indebtedness  of  the  maker  of  the  notes. 
Therefore,  the  taking  of  other  notes  due  in 
one  day  from  date  secured  by  mortgages  on 
the  maker's  stock  of  goods,  it  being  under- 
stood that  the  former  notes  should  be  re- 
turned to  the  debtor,  gives  none  other  than 
the  payees  of  such  notes  any  benefit  under 
the  mortgages:  Bank  v.  Leiae,  3  O.  C.  C. 
(X.S.)  215,  13  O.  C.  D.  45  (distinguishing 
Pendery  T.  Allen,  50  O.  S.  121,  IV  Longs- 
dorf's  Notes,  487]. 

Under  G.  C,  SS  11102,  ef  aeq.,  prior  to  the 
amendment  of  93  v.  200,  mortgages  given  to 
secure  bona  fide  debts,  and  to  give  them  pref- 
erence over  general  creditors  under  a  deed  of 
assignment,  made  substantially  at  the  same 
time  but  not  recorded  until  after  the  mort- 
gages were  recorded,  are  not  invalid  and  do 
not  constitute  the  agent  of  such  mortgages 
a  trustee  for  the  benefit  of  all  the  creditors; 

Digitized  by  Google 


8175 


IVAUD17IXMT  COHVSTAHOB8  VI. 


8176 


QQder  the  law  as  it  then  stood,  auch  pre- 
ferred creditors,  are  entitled  to  hold  prop- 
erty and  apply  it  to  the  payment  of  their 
respective  mortgages  according  to  their  re- 
spective rights  and  equities,  although  under 
the  present  law  such  tranaactioDs  would  be 
void  or  would  inure  to  all  creditors:  Bank 
T.  Leiae,  3  O.  C.  C.  {NJS.)  215,  13  0.  C.  D.  45. 

The  sales,  conveyances  and  transfers  made 
within  ninety  days  of  the  filing  of  the  deed 
of  assignment  which  are  void,  under  G.  C, 
IS  11102,  et  aeq.,  are  such  as  are  made  in 
contemplation  of  insolvency  or  with  a  design 
to  prefer  one  or  more  creditors,  or,  with 
intent  to  binder,  delay  or  defraud  creditors: 
*<J7«nt  V.  Bode,  66  O.  S.  256,  IV  Longsdorf's 
Notes,  906. 

If  the  pledgor  or  transferor  of  an  inter- 
est in  warehouse  receipts  or  choses  in  ac- 
tion to  secure  a  debt,  file  a  deed  of  assign- 
ment within  ninety  days  after  making  such 
pledge  or  transfer  to  secure  a  second  cred- 
itor, the  same  will  not  be  deemed  and  held 
to  be  fraudulent  and  void  as  to  the  assignee, 
under  O.  C,  S§  11102,  ct  seg.,  unless  the 
pledge  or  transfer  was  in  contemplation  of 
insolvency,  or,  with  a  design  to  prefer  one 
or  more  creditors  to  the  exclusion  in  whole 
or  in  part  of  others;  or,  with  intent  to 
hinder,  delay  or  defraud  creditors:  Hunt  v. 
Bode,  66  O.*  8.  253,  IV  Longsdorf's  Notes, 
906. 

O.  C,  S§  11108,  et  aeq.,  as  amended,  93  v. 
200,  is  sufficienUy  broad  to  include  "pay- 
ment of  money,"  made  in  contemplation  of 
insolvency  or  with  intent  to  prefer  creditors, 
although  the  term  "payment"  is  not  speci- 
fied in  its  inhibitions:  Oettinger  v.  Bank, 
13  0.  C.  D.  77  [reversed,  Bonjfc  v.  Oettinger, 
68  O.  S.  889,  IV  Longsdorf's  Notes,  945]. 

Where  an  insolvent  debtor  mortgages  hia 
whole  property  for  its  full  value  to  aecure 
a  loan  from  a  third  person,  and  upon  the 
same  day  turns  over  to  certain  creditors  the 
entire  proceeds  thereof,  leaving  more  than 
one-half  of  his  indebtedness  unpaid,  the 
effect  of  the  transaction  ia  to  turn  over  to 
these  creditors  bis  entire  property,  and  he 
will  be  considered  as  liaving  done  so  in  con- 
templation of  insolvency  and  with  intent  to 
prefer  such  creditors,  within  the  meaning 
of  6.  C,  H  11102,  ei  seq.,  as  amended,  93  v. 
290,  making  such  transactions  void:  Oet- 
tinger v.  Bank,  13  O.  C.  D.  77  [reversed. 
Bank  v.  Oettinger,  68  O.  S.  380,  IV  Longs- 
dorf's Notes,  945]. 

A  surety  is  governed  by  the  same  rule. 
He  is  a  creditor,  though  the  liability  is  only 
contingent:  Atkinson  v.  Tomlitwon,  1  O.  S. 
237,  I  Longsdorfs  Notes,  968;  Harkrader  T. 
Leibjf,  4  O.  S.  602,  II  Longsdorfs  Notes, 
138;  Dickson  T.  Rawaon,  5  O.  S.  218,  II 


Longsdorf's  Xotes,  172;   Hauel  v,  Mintzer, 
12  Dec.  Rep.  191,  1  H.  376. 

A  conveyance  in  payment  of  a  debt  is 
valid  if  for  a  fair  price  and  the  debt  is  re- 
leased, though  it  is  of  all  the  property  the 
debtor  had  and  a  suit  is  pending  against 
him  ripe  for  judgment:  Barr  v.  Hatch,  3  O. 
527,  I  Longsdorrs  Notes,  102. 

Contra,  if  the  parties  afterwards  treat 
the  debt  as  still  due  and  the  land  hdd  on  a 
secret  trust  for  the  grantor:  Starr  v.  Starr, 
1  O.  321,  I  Longsdorf's  Notes,  85. 

A  preference  made  with  the  very  purpose 
of  defeating  another  creditor,  and  this  was 
known  to  the  preferred  creditor,  though  for 
full  consideration  paid  it  was  said  would 
be, void:  Webb  v.  Brown,  3  O.  S.  246,  II 
Longsdorf's  Notes,  25. 

A  failing  debtor  made  chattel  mortgages 
to  certain  creditors  and  on  the  same  day 
made  an  assignment  for  benefit  of  creditors, 
the  mortgages  being  filed  a  few  moments 
before  the  aasignment  It  was  held  that  he 
had  power  to  do  so,  and  the  mortgages  are 
not  to  he  held  void  on  the  theory  that  the 
acts  were  in  effect  one  transaction:  Cro$a 
v.  Carstena,  49  O.  S.  548,  IV  Longsdorf's 
Notes,  460  [this  necessarily  overrules  Turner 
V.  Reed,  3  O.  C.  C.  660,  2  O.  C.  D.  384  and 
Bank  v.  Bank,  3  O.  C.  C.  513,  2  O.  C.  D. 
295]. 

If  the  debtor  voluntarily  executes  mort- 
gages to  certain  creditors  who  are  not  asking 
them  nor  pressing  him  and  then  assigns  for 
creditors,  these  mortgages  are  illegal  prefer- 
ences: Hyh-eater  V.  Hesslein,  6  O.  C.  C.  256, 
3  O.  C.  D.  128. 

An  assignment  of  all  goods  then  owned 
or  thereafter  acquired,  to  be  delivered  in 
case  the  grantee,  as  surety,  had  to  pay,  the 
goods  then  being  in  the  hands  of  auctioneers, 
is  a  mere  cloak  to  avoid  legal  process,  and 
is  void:  Shaic  v.  Lowry,  W.  190,  I  Longs- 
dorf's Notes,  17. 

A  preference  of  creditors  must  be  scrupu- 
lously honest  with  a  sole  eye  to  pay  or  se- 
cure the  debt  without  unnecessarily  hinder- 
ing others.  If  the  goods  sold  exceeded  the 
consideration,  or  there  is  uncertainty  in  the 
value,  and  no  estimate  is  shown,  and  there 
is  probable  insolvency,  or  the  transaction 
ia  between  relatives,  all  these  tend  to  show 
an  improper  transaction:  Brooks  y.  Todd, 
12  Dec.  Rep.  84,  I  H.  160. 

That  the  preferred  creditor  is  a  near  rela- 
tive and  the  debtor  is  then  being  sued  by 
another  creditor,  does  not  avoid  the  conv^- 
ance  if  bono  fide,  though  it  should  be  scru- 
tinized: Thacker  y.  yeireil,  7  Dec.  Rep.  576, 
3  Bull.  1161). 

A  mortgage  to  a  creditor  made  by  arrange- 
ment with  him  in  order  to  compel  other  cred- 
itors to  give  time,  is  within  the  -statute;  it 
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forbids  hindering  as  well  as  defrauding  cred- 
itoFB:  Remitiglon  v,  Presa  Association,  3  O. 
N.  P.  258,  4  O.  D.  (N.P.)  337  [reversed,  on 
other  grounds,  Remington  v.  Press  Asaoda- 
Hon,  13  0.  C.  C.  542,  7  O.  C.  D.  540.]. 

Chattel  mortgages  of  all  the  firm's  tangible 
property  to  certain  firm  creditors  by  one  part- 
ner vitiioat  the  consent  of  the  other  on  the 
eve  of  a  petition  for  dissolution  by  the 
former  which  is  filed  soon  after,  is  a  fraud 
on  the  latter  imd  his  right  to  avoid  it  inures 
to  other  firm  creditors:  McQrath  v.  Coicen, 
57  O.  S.  38S,  IV  Longadorf's  Notes,  722  (af- 
firming MeOrath  T.  Coicen,  11  O.  C.  C.  441, 
S  O.  C.  D.  256]. 

B.     By  CORPOBATIONS. 

An  insolvent  corporation  has  not  the  same 
right  to  prefer  a  creditor  that  an  individual 
has.  The  individual  may  get  on  his  feet 
again  and  pay,  but  the  corporation  dies,  and 
exhaustion  of  its  assets  leaves  unpreferred 
creditors  remediless;  accordingly,  it  is  a 
trustee  for  all  creditors:  Remington  T.  Press 
Aaaooiation,  S  O.  N.  P.  258>  4  0.  D.  (N.P.) 
S37. 

A  creditor  of  an  insolvent  corporation,  not 
aware  of  the  insolvency,  and  the  business 
still  being  carried  on  may  take  a  cognovit 
not«  from  the  corporation,  and  hia  judgment 
and  levy  on  his  assets  will  be  upheld:  Ford 
V.  Lamson,  17  O.  C.  C.  630,  9  O.  C.  D.  374. 

A  transfer  by  an  insolvent  corporation, 
which  is  still  carrying  on  its  business,  of 
the  bulk  of  its  assets  to  one  creditor  who  is 
not  aware  of  its  condition,  and  there  is  no 
collusion,  will  be  upheld:  Ford  T.  Lamson, 
17  O.  C.  C.  539,  fl  O.  C.  D.  374. 

A  disposition  of  all  its  property  by  an 
insolvent  corporation,  thereby  ceasing  busi- 
ness, to  some  creditors  only  stands  for  the 
benefit  of  all  creditors  equally  under  G.  C, 
§  11106.  The  doctrine  of  diligent  creditor 
does  not  apply,  for  corporate  property  is  a 
trust  fund  on  thus  ceasing  business,  and  pay- 
ing certain  debts  would  retieve  from  double 
liability  such  stockholders  as  are  bound  for 
them,  leaving  other  stockiiolders  to  respond  in 
full:  Philips  V.  Ammon-Stevens  Co.,  2  O. 
N.  P.  187.  3  O.  D.  (N.P.)  418. 

An  insolvent  corporation,  though  a  going 
concern,  and  ncpecttng  to  continue,  and  does 
continue  for  nine  months,  can  not  by  mort- 
gage or  cognovit  prefer  a  pre-existing  debt, 
the  object  not  being  to  obtain  an  extrasion 
of  time.  Such  preference  operates  as  an 
assignment  for  benefit  of  all  creditors:  Rem- 
ington V.  Press  Aa»ocM,tion,  3  O.  N.  P.  258, 
4  0.  D.  (N.P.)  337  rreversed,  on  other 
grounds  Remington  v.  Press  Association, 
13  O.  C.  C.  642,  7  O.  C.  D.  5401. 


Extension  of  credit  can  not  be  proved 
orally  when  the  preferential  document  is 
silent:  this  would  open  the  doors  to  an  easy 
admission  of  fraud:  Remington  T.  Press  At' 
sociation,  3  O.  N.  P.  258,  4  O.  D.  (N.P.)  337. 

A  chattel  mortgage  by  a  corporation  which 
is  insolvent,  but  is  going,  and  expects  to 
continue  going,  to  secure  an  antecedent  debt, 
is  not  void  as  to  other  creditors  as  a  pref- 
erence, though  it  obtains  a  receiver  to  wind 
it  up  two  weeks  afterwards:  Bosche  v.  Di»- 
play  Horse  Co.,  14  O.  C.  C.  289,  7  O.  C. 
D,  374. 

Where  a  corporation  is  embarrassed,  and 
gives  a  cognovit  note  to  a  creditor  with  an 
agreement  that  if  compelled  to  assign  for 
creditors  it  will  notify  him  in  advance, 
and  it  notifies  him  that  it  can  not  continue, 
and  as  soon  as  he  has  had  judgment  entered 
and  execution  levied  it  assigns  for  creditors. 
This  is  a  void  preference  under  Rouse  v. 
Bank,  46  O.  S.  403,  IV  Longsdorf's  Notes, 
341 :  Benedict  v.  Bank,  19  O.  C.  C.  408,  10  O. 
C.  O.  505  [appeal  from  Benedict  v.  Bank, 
4  0.  N.  P.  231,  6  O.  D.  (N.P.)  320]. 

An  insolvent  corporation,  with  no  expecta- 
tion of  being  able  to  continue  business,  can 
not  rightfully  secure  or  pay  debts  due  to  it» 
directors  or  on  which  they  are  security,  for 
they  are  like  trustees ;  accord  ingly,  they 
must  account  for  assets  received  and  used 
by  them  for  such  pur{K>se,  nor  will  a  sale 
of  it  to  others  as  paid  up  stock  release  them : 
Ford  T.  Lamson,  17  O.  C.  C.  639,  9  O.  G.  D. 
374. 

A  corporation,  after  becoming  insolvent 
and  ceasing  business,  can  not  create  valid 
liens  by  giving  chattel  mortgages  for  ante- 
cedent debts  as  against  other  creditors,  or 
an  assignee  for  creditors:  Rouse  v.  Bank,  46 
O.  S.  493,  IV  Longsdorf's  Notes,  341  [re- 
versing Bavk  V.  Rome,  6  Dec.  Rep.  1237,  14 
Am.  L.  Rec.  425 ;  sub  nomine.  Bank  V.  Manu- 
facturing d  Nuppfy  Co.,  9  Dec.  Rep.  550,  16 
Bull.  8,  and  following  in  Smith  Purifier  Co.  V. 
McOroarty,  136  U.  S.  237]. 

Where  a  foreign  corporation,  becoming  in- 
solvent, transfers  all  its  Ohio  property  to 
pay  an  antecedent  debt,  Ohio  creditors  ean 
not  levy  thereon  on  the  theory  that  such 
transfer  is  void  under  Rouse  v.  Bmk.  46  O. 
fl.  403,  IV  Longsdorfs  Notes,  341,  for  that 
would  be  simply  turning  the  property  over 
from  one  creditor  to  another.  The  transfer 
is  voidable  and  not  void,  and  the  remedy 
is  in  chancery  to  have  the  transferee  treated 
as  trustee  for  all  creditors:  Bryant  v.  John- 
son, 12  O.  C.  C.  102,  6  O.  C.  D.  333. 

Assignment  of  accounts  and  other  choses 
in  action  1^  an  insolvent  corporation  of  an- 
other state  to  a  creditor  in  Ohio  in  order 
to  prefer  him,  do  not  fall  within  the  prin- 
ciple of  Rouse  V.  Bank,  46  O.  S.  493,  IV 
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Longsdorfa  Notes,  341:  Bank  v.  McKitmeg, 
16  O.  C.  C.  80,  9  0.  C.  D.  1. 

A  judgmoit  note  «m  given  in  Ohio  by  an 
insolTcni  corporation  of  another  state  to  an 
Ohio  creditor  who  enforced  it  in  a  third 
■tat«^  and  bringa  the  proceeds  of  the  execu- 
tion sale  Into  Ohio,  and  other  Ohio  credi- 
tors of  the  corporation  seek  to  subject  such 
proceeds.  It  was  held  that  the  principles 
of  H(me»  V.  Munger,  40  0.  S.  493,  IV  Longs- 
dorfs  Notes,  37,  do  not  apply.  The  property 
has  been  adjudged  to  be  paid  to  defendant, 
and  is  not  now  property  of  the  corporation, 
and  the  transaction  was  legal,  although  a 
preference  was  intended:  Bank  t.  McKinney, 
16  O.  O.  C.  80,  9  O.  C.  D.  1. 

A  transfer  of  securities  by  an  insolvent 
corporation  is  fraudulent  as  to  its  creditors, 
when  the  fact  of  insolvency  was  known  to 
the  manager  who  made  the  transfer  for  the 
corporation,  and  the  said  manager  also  bad 
knowledge  that  the  claim,  in  satisfaction 
of  which  the  transfer  was  made  was  fraudu- 
Imt:  8ayle  v.  Savings  <£  Loan  Oo.,  8  O.  C.  C. 
(N.8.)  401,  16  O.  C.  D.  503. 

A  mortgage  to  proenre  an  extension  of 
tine  on  a  pre«dsting  debt  by  a  corporation 
insolrent  in  fact  bnt  still  in  business,  is 
not  void  as  a  preference  if  it  is  intended 
in  good  faith  to  go  on,  though  In  fact  a  re- 
cover was  aaked  for  next  day  by  another 
creditor:  Damarin  T.  Iron  Co.,  47  O.  8.  581, 
IV  Longsdorf  s  Notes,  397. 

A  judgment,  execution  and  levy  on  cor- 
porate property  a  few  hours  before  its  as- 
signment for  creditors,  but  on  a  ci^ovit 
note  given  some  months  before  for  a  past 
debt,  is  valid  and  a  good  lien:  In  re  Manu- 
factuHng  Co.,  1  0.  N.  P.  136,  1  O.  D.  (N. 
P.)  310. 

It  is  not  affected  by  a  resolution  of  direc- 
tors on  the  eve  of  assignment,  that  the  presi- 
dent confess  judgment  on  the  past-due  note, 
and  the  secretary  advising  the  creditor,  who 
was  his  wife,  to  take  judgment,  there  hav- 
ing been  no  previous  arrangement  that  the 
creditor  should  be  thus  protected :  In  re  Man- 
iifaeturing  Co.,  1  O.  N.  P.  136,  1  O.  D.  (N. 
P.)  310. 

An  arrangement  entered  into  in  good  faith 
between  a  corporation  and  parties  not  cred- 
itors, whereby  a  loan  was  made  and  certain 
accounts  and  merchandise  were  transferred 
as  Becurity,  and  as  these  accounts  were  paid 
othors  were  substituted,  is  valid,  wnd  where 
the '  corporation  at  a  later  date  ga«  into 
the  bands  of  a  receiver,  the  parties  making 
the  loan  should  be  preferred  over  tiie  general 
oredltors  upon  distribution  of  the  fund  aris- 
ing from  a  sale  of  its  assets:  Bach  v.  Manu- 
faduring  Co.,  11  O.  0.  C.  (N.S.)  533,  21 
0.  C.  D.  258.  See  also  CkntrounoNS. 
16  c 


G.   Bt  Pabtnebbhip. 

A  transfer  of  firm  assets  to  pay  a  joint 
debt  of  the  partners  not  arising  out  of  the 
business,  and  to  the  entire  exclusion  of  firm 
creditors,  is  valid:  Bank  v.  Wehrle,  18  O. 
C.  C.  635,  9  O.  C.  D.  330  [affirmed,  without 
opinion.  Bank  v.  Wehrle,  61  O.  S.  664].  See 
also  Pabtnkbship. 

Vn.  BEUEDIES. 

A.  In  EquiTT. 

A  conveyance  in  fraud  of  the  grantor's 
creditors  will  be  set  aside  in  equity  on  the 
application  of  a  creditor  who  is  defrauded 
thereby:  McVeigh  v.  Ritenour,  40  O.  S.  107, 
IV  Longsdorf's  Notes,  7;  Friedman  v.  Mitz, 
12  O.  C.  C.  (N.S.)  41,  21  O.  C.  D.  146  [ap- 
peal from  Friedman  v.  Mitz,  9  O.  N.  P.  {N. 
S.)  586,  21  O.  D.  (N.P.)  830,  and  affirmed, 
without  opinion,  Mitz  v.  Friedman,  84  0. 
S.  461];  ifMon  T.  Eichela,  8  Dec.  Rep.  436,  8 
Bull.  7. 

In  such  proceeding,  equity  will  set  aside 
the  conveyance  and  order  of  sale  of  only 
so  much  as  will  satisfy  the  claim  of  the  cred- 
itor who  maintains  such  action:  Martin  v. 
Bldm,  32  O.  S.  282,  III  Longsdorf  s  Notes, 
633. 

If  a  fraudulent  mortgagee  seeks  affirma- 
tive relief  in  equity  to  enforce  bis  fraudulent 
mortgage,  such  relief  will  be  denied:  Jfo- 
Quade  T.  RosecranBt  36  O.  S.  442,  IV  Loi^ 
dorf's  Notes,  867. 

Equity  will  set  aside  a  fraudulent  convey- 
ance although  the  creditor  who  seeks  to  set 
the  same  aside  does  not  show  that  the  debtor 
has  no  other  proper^,  or  that  it  has  ex- 
hausted such  other  proper^  as  the  debtor 
may  have:  Westerman  v.  Westerman,  25  O. 
S.  500,  III  Longsdorf's  Notes,  256. 

A  person  indebted  conv^a  his  proper^,  by 
way  of  gift  or  advancement,  among  his  <^il- 
dren.  His  two  sons,  in  part  consideration 
of  the  portion  conveyed  to  them,  agreed  to 
pay  his  d^ts.  In  a  suit  by  a  judgment 
creditor,  whose  debts  accrue  before  the  divi- 
sion, to  subject  the  lands  so  conveyed  to 
the  payment  of  hb  jndfl^ent,  the  land  con- 
v^ed  to  the  sons  ought  to  be  first  subjeoted : 
StDihart  v.  Shaum,  24  O.  S.  4S8,  III  Longs- 
dorf s  Notes,  182. 

A  receiver  will  be  appointed  {G.  0., 
{{11781,  U7S2)  when  the  debtor  has  no 
property,  not  merely  when  it  is  proved  that 
he  has  fraudulently  transferred  it,  bnt  when 
there  is  a  strong  probability  that  be  has  done 
so  and  that  some  of  it  could  be  reoovered: 
Bayes  v.  Moore,  6  O.  N.  P.  280,  6  O.  D.  (N. 
P.)  520. 

A  conv^ance  purporting  to  be  without 
consideration  will  not  be  reformed  for  mis- 
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take  as  against  creditors  by  proof  tiiat  it 
was  made  in  paTinetit  of  a  d^t.  Tbe  equity 
of  other  creditors  in  favor  of  equali^  ii 
equal  to  the  one  who  aeeki  a  preference: 
fitolto  T.  Vamnttth  32  BuU.  100.  See  alw 
BvoucATHnr. 

B.  Law. 

Since  O.  C,  S  8618  makes  a  conveyance  a 
nullity*  the  creditor  may  levy  execution  on 
the  realty  thus  conveyed  and  thus  secure  a 
lien.  (The  usual  remedy  is  then  to  bring  a 
proceeding  to  set  a«ide  the  former  convey- 
ance or  have  it  declared  a  cloud  upon  tbe 
title.) :  Myera  v.  Hetoitt,  16  O.  449,  I  Longs- 
dorfs  Notes,  774;  Sochman  v.  Sockman,  18 
O.  362,  I  Longsdorf's  Notes,  861 ;  Weaterman 
y.  Wetterman,  25  O.  S.  600,  III  Longsdorf's 
Notes,  266;  Gormley  T.  Potter,  29  O.  S.  597, 
in  Longsdorf's  Notes,  501;  McOrath  V. 
Oowm,  67  O.  8.  385,  IV  Longsdorfs  Notes, 
722.  See  also  Wachtel  v.  Campbell,  7  O. 
N.  P.  507,  9  O.  D.  iNJ,)  672. 

A  fraudulent  conveyance  bdng  void  only 
aa  against  creditors,  'the  land  may  be  sold 
fm  execution  against  the  grantee,  and  the 
buyer  gets  title  whether  he  had  notice  of 
the  fraud  or  not:  Douglas  v.  I>unlap,  10  O. 
162,  I  Longsdorfs  Notes,  601. 

If  lands  are  conveyed  to  defraud  a  cred- 
itor, his  subsequent  judgment  is  a  lien 
thereon  in  tbe  hands  of  any  person  taking 
with  notice  of  the  fraud:  Rennick  v.  Bank, 
8  O.  529,  I  Longsdorf's  Notes,  452. 
.  But  a  levy  of  execution  on  land  liought 
by  a  husband  in  his  wife's  name  is  not 
notice  to  a  subsequent  mortgagee,  for  tbe 
execution  debtor  is  not  in  the  chain  of  title: 
Bhortm  v.  Drake,  38  O.  S.  78,  III  Longs- 
dorfs Notes,  968  [reversing  Shorten  v. 
Drake,  8  Dee.  Rep.  184,  6  Bull.  202]. 

A  jttdgmrat  against  A  and  levy  on  land 
as  his,  which  he  bad  fraudul«itly  conveyed 
to  B,  is  not  constructive  notice  to  a  buyer 
fnon  B:  Bank  T.  Teetera,  31  O.  S.  36,  III 
Longsdorf's  Notes,  561. 

Execution  may  be  levied  on  land  fraudu- 
lently conveyed,  and  it  may  be  sold  there- 
under for  tbe  deed  is  void,  and  the  buyer 
can  maintain  ejectment  without  first  having 
the  deed  set  aside:  McVeigh  v.  Ritenour,  40 
O.  S.  107,  IV  Longsdorfs  Notes,  7. 

An  aecution  can  not  be  levied  or  pro- 
ceeded with  after  a  court  has  acquired  juris- 
diction by  suit  by  another  creditor  to  set 
aside  the  fraudulent  transfer:  Bloommgdale 
T.  JSftein,  42  0.  S.  168,  IV  Longsdorfs  Notes, 
101. 

Chattels  conveyed  by  tbe  debtor  to  a  third 
person,  in  fraud  of  creditors,  are  subject  to 
execution:  Bailey  t.  Bioain,  46  0.  6.  6S7,  IV 


Longsdorf's  Notes,  301;  Bradford  v.  BejFsr, 
17  O.  S.  388,  II  Longsdorf's  Notes,  840. 

A  deed  of  conveyance  was  executed  and 
delivered  for  tbe  purpose  of  defrauding  a 
creditor.  Subsequently  the  grantor  com- 
promised and  settled  the  claim  of  the  cred* 
itor,  and  thereafter  it  was  agreed  between 
the  grantor  and  grantee  that  the  conveyance 
should  be  canceled  and  the  notes  repre- 
senting the  purchase  price  and  tbe  deed  sur- 
rendered and  destroyed.  The  notes  were  pro- 
duced and  destroyed,  but  tbe  deed  oould  not 
be  found,  because  fraudulently  abstracted  by 
a  sou  of  tlie  grantee.  The  grantor  remained 
in  possession,  and  he  and  the  grantee  lived 
for  some  years  thereafter  in  tbe  belief  that 
the  deed  had  been  lost  and  destroyed,  and 
both  died  in  that  belief.  It  was  held  that 
in  an  action  in  ejectment,  brought  against 
the  heirs  of  the  grantor  by  tbe  beirs  of  the 
grantee,  imduding  the  son  who  had  con- 
cealed the  deed,  that  the  petition  should  be 
dismissed  and  the  title  to  the  land  quieted 
in  tiie  heirs  of  tbe  grantor:  Parkinaon  v. 
Parkinaon,  1  O.  a  O.  (N.S.)  425,  14  0.  C 
D.  207  [affirmed,  without  opinion,  ParhiMton 
T.  ParkinaoH,  70  O.  8.  601]. 

The  probate  judge  found  that  A  held 
money  of  tbe  judgment  debtor  by  fraudulent 
conveyance  and  ordered  him  to  pay  It  to 
a  receiver  to  be  applied  on  the  judgment 
A,  claiming  it  as  a  gift,  refused  to  obey.  It 
was  held  that  tbe  probate  judge  bad  no 
power  to  imprison  A  for  contempt,  but  the 
receiver  must  resort  to  an  action:  White 
V.  Gates,  42  0.  S.  109,  IV  Longsdorf's  Notes, 
95.  See  also  Pboceedings  ih  Aid  op  Ezb- 
cunoK. 

vin.  juBiSDicnoN. 

A.    iNSOLVENOT  AND  PbOBATK  COUBT. 

Courts  of  insolvency  have  exclusive  juris- 
diction in  all  matters  of  assignments  for 
creditors,  in  which  adequate  remedy  can  be 
granted  in  such  courts.  Thus  after  a  gen- 
eral assignment,  and  a  suit  by  the  assignee 
to  reach  property,  fraudulently  transferred 
and  to  marshal  liens,  the  court  of  common 
pleas  has  no  jurisdiction  of  a  suit,  under 
G.  C.  i  11107.  to  set  aside  the  same  con- 
v^ance  as  fraudulent,  or  to  attack  the  viUid- 
ity  of  the  order  of  the  court  of  insolvcau^; 
the  parties  must  abide  by  the  judgment  of 
that  court  or  seek  a  review  1^  proceedings 
in  error:  Cornell  T.  Suiter,  3  O.  C.  a  (NjS.) 
570,  13  O.  0.  D.  384. 

The  probate  court  has  jurisdiction  of  an 
action  brought  by  an  assignee  for  creditors 
to  recover  the  possession  of  assets  of  the 
insolvent  conveyed  by  tbe  insolvent  In  fraud 
of  creditors,  and  to  adjudge  such  conveyance 
and  a  chattel  mortgage  on  the  same  goods 
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to  be  fraudulent  as  to  the  insolTeut'e  cred- 
itors: Berk  V.  Sirtch,  8  O.  N.  P.  460,  11 
0.  D.  (N.P.)  768. 

The  probate  court  lias  oo  juriBdietion  to 
set  aaide  a  fraudulent  conveyance  of  lands 
made  assets  of  a  decedent's  estate  by  O.  C, 
{  10777,  for  paying  bis  debts,  though  the 
administrator  is  in  possession,  and  its  order 
of  sale  on  his  application  to  sell  to  pay  debts 
is  wholly  void  and  collaterally  impeachable 
in  action  to  recoTer  the  land :  Spoora  T.  Oom, 
44  O.  6.  497.  lY  Longsdorf's  Notes,  226. 

The  probate  court  now  has  power  on  appli- 
cation of  the  assignor  or  a  creditor  to  de- 
clare a  deed  to  a  trustee  for  benefit  of  cred- 
itors to  be  an  assignment,  and  no  proceeding 
for  that  purpose  in  the  common  pleas  is 
necessary:  Wambaugh  v.  Ineuranoe  Co.,  69 
0.  8.  228,  IV  Longsdorfs  Notes,  764  [affirm- 
ing /n  r«  Jones,  6  O.  N.  P.  102,  6  0.  D. 
(KJ>.)  233,  8  O.  D.  (N.P.)  123]. 

Where  an  admlniBtrator  procures  in  a 
proper  court  in  a  miit  by  him  to  set  aside  a 
fraudulent  eonv^anoe  by  his  decedent  a  de- 
cree ordering  sale  of  the  land  to  pay  debts, 
but  it  is  not  sold  in  that  court,  the  probate 
eoort  baa  juriadietion  of  a  proceeding  by  tbe 
adminiatrator  to  seU  the  land  to  pay  ddtts, 
for  the  latter  proceeding  is  not  one  to  ad- 
judge tbe  eonv^anoe  to  be  fraudulent,  for 
the  formv  decree  bad  in  effeet  done  so: 
Lowman  t.  Beteall,  10  O.  C.  C.  466,  9  O.  C. 
D.  177. 

All  conreyanees  In  trust  for  ereditors  are 
required  to  be  administered  in  the  probate 
court  (G.  C,  IS  11092,  11094)  irrespective 
of  fraud;  and  all  transfers  made  to  hinder 
ereditors  when  set  aside,  and  all  assignments 
in  contemplation  of  insolvency  in  trust  to 
prefer  one  or  more  creditors  are  declared 
to  be  for  equal  benefit  of  all,  and  are  to  be 
administered  in  the  same  court.  To  this 
extent  Hoffman  v.  Mockall,  6  0.  S.  124,  II 
Longsdorfs  Notes,  185,  and  Oonkltng  v. 
Ooonrod,  6  O.  8.  611,  II  Longsdorfs  Notes, 
263,  may  be  regarded  as  abrogated:  Bank 
T.  Trebein,  60  O.  S.  816,  IV  Longsdorfs 
Notes,  765. 

The  decree  should  provide  for  a  trustee 
and  sale  and  administration  for  all  credi- 
tors. It  is  error  to  find  plaintiff's  lien  to  be 
the  first.  But  if  it  does  not  appear  that 
there  is  any  other  creditor,  the  court  may 
give  time  to  adjust  the  controversy:  Ken- 
n«dv  T.  Dodge,  10  O.  C.  C.  426,  10  O.  C.  T>. 
860. 

Where  it  appears  that  the  assignee  not 
only  did  not  refuse  to  act,  but  did  himself 
prosecute  an  action  in  the  court  of  insolvency 
having  jurisdiction  of  the  subject-matter  and 
the  parties,  to  set  aaide  certain  fraudulent 
oonveyances  of  the  assignor  and  marshal  the 
liens  of  creditors,  every  object  sonj^t  by  a 


proceeding  under  G.  C,  §11106,  is  accom- 
plished, and  there  is  no  need  for  such  a  pro- 
ceeding in  tlie  court  of  common  pleas:  Cor- 
nell V.  Butter,  3  O.  a  C.  (N.S.)  670,  18  0. 
C.  D.  384. 

The  fact  that  the  assignee  is  made  a  party 
in  the  proceedings  in  the  court  of  common 
pleas,  will  not  operate  to  change  the  rights 
of  parties  or  extend  the  right  of  the  cred- 
itor to  maintain  such  an  action,  especially 
where  the  creditors  prosecuting  such  action 
were  parties  to  the  action  brought  by  the 
assignee  in  the  court  of  insolvency,  in  which 
the  rights  of  all  parties  were  sought  to  be 
determined:  Cornell  v.  Suiter,  3  0.  C.  C. 
(N.S.)  570,  13  O.  C.  D.  384. 

While  fraudulent  transfers  are  not  nom- 
inally and  intentionally  assignments  for 
creditors,  they  are  made  so  by  statute,  and 
when  found  and  declared  to  be  of  that  char- 
acter, the  adjudication*  applicabto  to  gen- 
eral assignments  for  .creditors  are  applicable 
to  ibis  olasB  of  assignments:  Bank  T.  Poet, 
IS  O.  D.  (N.P.)  232. 

The  probate  court  has  no  power  in  pro- 
ceedings in  aid  of  execution  to  set  aside 
an  assignment  of  a  contract  as  being  in 
fraud  of  creditors:  Coal  Co.  v.  firoAner, 
1  Dayton  Term  Rep.  (Iddings)  125.  See 
also  PBocsranrcis  ur  Aid  Ezscution. 


B.   CouMON  Pleas  Coubt. 

If  a  creditor  receive  preferences  which  the 
law  would  treat  as  an  assignment  for  gen- 
eral benefit  of  creditors,  and  hog  disposed 
of  the  property,  the  common  pleas  has  juris- 
diction to  mtertain  a  suit  by  a  creditor  to 
have  the  prefo-enees  declared  for  gener^ 
benefit.  But  the  common  pleas  can  only 
declare  fhe  bust.  Its  judgment  must  be 
certified  to  tke  ^ubate  court  for  tiie  appoint- 
ment of  a  fanatee  and  administration  of 
the  trust:  aylveeter  v.  Heeelein,  6  O.  C.  C. 
256.  8  O.  C.  p.  128. 

The  court  of  insolvency  has  no  jurisdiction 
to  set  aside  a  conveyance  in  fraud  of  cred- 
itors; hence,  the  common  pleas  has  power 
to  set  aside  a  confessed  judgment  as  fraudu- 
lent: Benedict  v.  Bank,  4  O.  N.  P.  231,  fi 
O.  D.  (N.P.)  320;  Benedict  V.  Bank,  19  O. 
C.  C.  408,  10  O.  C.  D.  505. 

The  statute  (G.  C,  §  11104)  acta  only  on 
conveyances  by  the  debtor  himself.  His 
purchase  in  the  name  of  another,  as  in  his 
wife's  name,  can  not  be  unseated,  for  it  would 
throw  the  title  back  to  the  vendor.  The  wife 
holds  the  title  subject  to  the  claims  of  the 
husband's  creditors:  Shorten  v.  Woodrow, 
34  O.  S.  646.  in  Longsdorfs  Notes,  748 
[reversing  Woo^roto  r.  Bargent,  6  Dec.  Rep. 
209,  8  Am.  L.  Rec  622]. 
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Equity  can  look  tbrough  the  ehaxscter  of 
a  tranaaction  to  ascertain  if  it  U  in  fraud  at 
creditors:  Eddington  t.  Waiiam$,  W.  480, 
I  LongBdorf  fl  NotM,  36. 


But  where  the  oonrt  emnwouBly  applied 
O.  0.,  111106,  to  a  punhaee  in  the  wilc^s 
name,  it  is  within  the  Jurisdiction  and  can 
not  he  etdlaterally  attacked..  Hence,  the  pro- 
hate  court,  in  the  subsequent  administration 
by  the  aeaignecB,  is  bound  by  the  distribution 
ordered  by  the  eourt  setting  aside  the  con- 
veyance:  HvUehush  y.  Riekter,  37  O.  S.  222, 
III  LongBdorPs  Xotes,  908  [affirming  Belte- 
hush  T.  Biohter,  7  Dec.  Rep.  341,  2  Bull. 
127]. 

That  the  probate  court  is  administering 
an  assignment  for  creditora  doea  not  prevent 
the  conmion  pleas  having  jurisdiction  to  de- 
clare an  earlier  preferential  transfer  to  be 
equivalent  to  an  assignment  for  creditors,  in- 
asmuch as  the  probate  court  (Spoora  v. 
Coen,  44  O.  S.  497,  IV  Longadorf's  Notes, 
226)  bad  no  power  to  do  so:  Batea  v.  Ben- 
nett, 9  Dec.  Rep.  727,  17  Bull.  64. 

On  vaeating  a  fraudulent  conveyance  by 
suit  against  vendor  and  vendee  and  incum- 
brancer*, no  notice  being  published,  hot  the 
court  finding  there  were  no  other  creditors, 
it  is  error  to  order  sale  and  payment  in  full 
of  plaintifTa  cUOm,  but  the  court  should 
have  certified  its  finding  to  the  probate  court 
for  settlonent  of  the  insolvent's  estate: 
Loudmbadt  v.  Foater,  30  O.  S.  203.  Ill 
Ijongsdorf  8  Kotea,  1018. 

Property  conveyed  in  fraud  of  creditors, 
and  consequently  attached  by  some  creditors, 
and  a  sale  enjoined  by  other  ereditora,  can  be 
distributed  by  the  court  if  no  creditor  asks 
for  appointment  of  an  assignee:  Conrad 
Pancoaat,  11  O.  S.  685,  II  Longsdorfs  Notes, 
641. 

The  common  pleas,  on  setting  aside  a  con- 
veyance as  in  fraud  of  creditors,  can  not  sell 
and  distribute,  but  must  certify  the  judg- 
ment to  the  probate  court,  where  an  assignee 
can  be  appointed:  Eaterly  v.  Eaterly,  11 
Dee.  Rep.  206,  26  Bull.  250. 

Where  a  person  makes  a  fraudulent  con- 
Tqranoe  and  dies,  and  the  fraudulent  grantee 
is  made  his  administrator,  equity  may  at  the 
suit  of  a  creditor  take  jurisdiction  of  a  case 
to  set  aside  the  eonveyanoe,  although  the 
probate  eourt  eould  compel  the  administra- 
tor to  do  hie  duty,  for  it  may  be  necessary 
to  order  a  resale:  Hampacn  v.  Bumner,  18 
O.  444,  I  Longsdorfs  Notes,  856. 

The  court  declaring  a  conveyance  to  be  a 
general  assignment  for  creditora  has  a  gen- 
eral equity  jurisdiction  and  can  determine  all 
iasues,  both  aa  to  the  character  of  the  con- 
veyance and  aa  to  whether  one  or  other  of 
the  parties  are,  in  fact,  creditors,  and  thia 
does  not  infringe  on  G.  C,  $  11106,  that  the 
probate  court  shall  administer  the  trust: 
Brinkerhoff  v.  Smith,  57  O.  S.  610,  IV  Longs- 
dorfs Notes,  720. 


G.    ClBCDTT  COCBT. 

If  the  circuit  court  on  error  to  the  common 
pleas  sete  aside  conveyances  as  in  fraud  of 
creditors,  even  if  it  can  administer  the  trust 
or  remand  to  the  common  pleas  it  will  not  do 
so,  but  will  certify  ite  findings  to  the  probate 
court  for  the  purpose:  Bank  v.  Miller,  0  O. 
G.  C.  HI,  6  O.  0.  D.  1. 

D.   Fedebal  Codbt. 

An  action  1^  a  trustee  in  bankrupb^  to 
set  aside  a  fraudulent  transfer  at  ^topnty 
made  by  a  bankrupt  to  a  third  party,  before 
the  institution  of  proceedings  in  bankruptcy, 
can  not  be  brought  in  the  federal  courts,  hut 
must  be  brought  in  the  state  courte,  ezo^t 
defendant's  consent:  Tfye  v.  Bart,  22  O. 
0.  C.  427,  12  0.  G.  D.  419. 

The  bankruptcy  court  has  jurisdiction  to 
set  aside  a  transfer  of  property  and  order  its 
surrender  by  the  transferee  where  all  the 
partiea  are  b^ore  the  court.  A  plenary  niit 
is  not  neoeeaary  wb«e  there  is  no  adverse 
claimant^  and  the  transferee  having  tried  tiie 
question  on  its  merits,  can  not  ^jeot  that 
the  petition  does  not  state  a  cause  of  action. 
(U.  S.  D.  G.) :  In  re  AUmander,  10  O.  L.  R. 
61.  17  O.  F.  D.  12.  See  also  Bavkeuptot. 


IX.  VENUE. 

When  the  entire  prt^terfy  described  in  a 
petition  to  set  aside  the  toansfer  of  real 
property  as  being  In  frtuid  of  ereditore  and 
sought  to  be  recovered  in  nioh  proceeding  is 
real  estate,  all  of  which  is  Situated  in  one 
county,  tiie  action  must  be  brought  in  that 
county  and  summons  may  be  issued  to  any 
other  county  for  the  defendants:  Oenerator 
Co.  T.  Coblentz,  86  0.  8.  100. 

A  proceeding  brought  undo*  O.  |i  1110^ 
e(  »eq.,  to  set  aside  a  tramfer  of  real  estate 
as  in  fraud  of  creditors  and  to  obtain 
the  relief  provided  theran,  is  for  the  re- 
covery of  real  prc^terty  or  of  an  estate  or 
interest  therein  within  the  meaning  of  O.  0., 
S  11268:  Generator  Oo.  v.  Co&Iente.  86  O.  8. 
190. 

A  suit  to  set  aside  a  conveyanee  <rf  land 
to  defraud  creditors  is  local  and  not  tran- 
sitory. Such  action  may  he  brought  where 
the  land  lies,  though  the  judgment  was  ob- 
tained and  all  the  partiea  reside  elsewhere: 
Leaf  V.  Marriott,  4  0.  D.  (N.P.)  402,  11  Dec 
I  Rep.  784.  29  Bull  226.   See  also  Vmsivs. 
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X.  PARTIES. 

Where  a  debtor  haa  made  a  fraudulent 
coDTeyanoe  of  hit  lands,  and  the  judgment 
creditor,  after  levying  on  the  same,  applies 
to  a  court  of  chancery  to  aid  him  in  making 
a  Bale  to  satisfy  his  judgment,  a  decree  for 
the  sale  by  a  master  vill  nut  be  void,  though 
the  fraudulent  grantees  are  not  made  parties, 
but  may  be  set  up  by  a  purchaser  under  such 
decree,  aa  a  perfect  defense  in  an  action  of 
ejectment:  Bochman  T.  SochmoHy  18  O.  S62, 
I  Zxmgsdorfs  Notes^  861. 

Where  the  grantee,  in  a  fraudulmt  con- 
veyance made  by  a  debtor,  dies  after  the 
rendering  of  a  decree  in  favor  of  a  judgment 
creditor,  setting  aside  such  conveyance,  and 
ordering  the  sale  of  the  property  so  conveyed 
for  the  payment  of  the  creditor,  the  failure 
to  reriva  the  decree  against  the  heirs  of  such 
grantee  will  not  affect  the  title  of  a  pur- 
chaser acquired  by  a  sale  under  the  decree: 
Beaumottt  v.  Herriok,  24  0.  S.  446,  III 
Longidorfa  Notea,  188. 

If  the  morigagee  la  aeekl^g  to  enforce  a 
frandnlent  mortage,  the  defenae  of  fraud 
mi^  be  interpoaed  by  the  mortgagor  or  any 
penon  claiming  under  him:  MoQuade  t. 
JteaeomUt  36  O.  8.  442,  III  Longsdorf's 
Notes.  8fl7. 

In  an  action  by  the  plaintiff  upon  a  bond 
given  in  fraud  of  the  defendant's  creditors, 
the  defendant  may  allege  such  fraud:  Ooudy 
T.  Gebhart,  1  O.  S.  262,  1  Longsdorfs  Notes, 
072. 

It  ia  only  persons  whose  rights  are  inter- 
fered with,  these  who  are  injured  by  the 
tranaaetion  alleged  to  be  fraudulent,  that 
have  the  right  to  interfere  to  set  it  aside. 
Strangere  have  no  interest,  and,  therefore, 
no  right  to  question  its  validity.  Between 
the  jmrtiea  and  their  privies  it  is  valid: 
Wright  T.  Bnett,  22  0.  C  C.  86,  12  O.  0.  D. 
S08. 

The  assignee  in  insolvaey  proceedings  is 
the  proper  party  to  prosecute  an  action  to 
set  aside  a  fraudulent  transfer  of  property, 
or  to  have  determined  the  rights  of  persons 
claiming  liens  on  any  of  the  assigned  prop- 
erty by  pledge  or  otherwise,  and  ^e  priority 
thereof:  Comett  T.  Butter,  8  0.  a  C.  (NJ3.) 
670,  13  O.  a  D.  384. 

A  creditor  under  6.  C,  }  11106,  may,  on 
refusal  of  the  assignee  to  prosecute  an  action 
to  set  aaide  a  fraudulent  conveyance  of  prop- 
erty by  the  aaaignor,  made  in  contemplation 
of  insolvency,  and  have  the  aame  declared  a 
trust  for  the  hoiefit  of  creditors,  prosecute 
aa  aeUon  in  equity  as  a  eeatui  que  iruat  for 
the  protection  ol  himself  and  others,  but  this 
he  can  do  only  when  the  assignee  on  request 
refuses  to  act:  Comet!  T.  Butter,  8  O.  C.  C 
(N.8.)  670,  13  O.  0.  D.  884. 


For  parties  plaintiff,  see  also  V,  F,  4, 
herein. 

In  a  suit  to  set  aside  a  fraudulent  conv^- 
ance  by  A  after  judgment  against  A  and  B, 
B  is  not  a  necessary  party:  Conatabte  v. 
Weser,  8  Dec.  Rep.  247,  6  Bull.  666;  ConstO' 
ble  V.  Weeer,  8  Dec.  Rep.  258,  6  BulL  698. 

Though  creditors  are  not  necessary  parties 
to  a  suit  under  Q.  C,  f  11106,  R.  B.,  {6846 
(ezeented),  yet  they  may  be  proper  parties, 
and  any  proper  party  though  not  necessary 
may  appeal:  BowUte  v,  Bhanabarger,  19  0. 
C.  G.  187,  10  0.  C.  D.  167.  See  also  Ap- 
peals. 

For  the  general  discussion  of  the  subject 
of  parties,  aas  PAnna, 

XI.  PLEADING. 

A  fraudulent  conveyance  may  he  set  aside 
upon  a  cross  petition:  Ctark  v.  Hubbard,  8 
O.  382,  I  Longsdorfs  Notes,  443. 

In  an  action  to  subject  lands  allied  to 
have  been  fraudulently  conveyed,  to  the  pay- 
ment of  a  judgment,  an  answer  by  the  debtor 
that  he  is  a  resident  of  Ohio,  the  head  f  a 
family,  and  entitled  to  hold  the  premises  as 
a  homestead,  is  not  a  defeiue:  Boig  T. 
aohulta  42  O.  S.  165,  IV  Longsdorfs  Notes, 
101. 

An  action  on  a  note  and  to  set  aside  a 
fraudulent  conveyance  contains  two  causes  of 
action,  one  at  law  and  one  under  G.  C, 
{ti  11102,  et  aeq.,  and  they  are  joinable  and 
may  be  heard  jointly,  and  failure  to  state 
them  separately  is  not  available  on  error 
where  no  objection  was  made  below :  Keaneiig 
V.  Dodge,  10  O.  C.  C.  425,  10  0.  C.  D.  860. 

Fraud  or  fraudulntt  intent  will  not  be  pre- 
sumed; it  must  be  pleaded  and  pnnred  as  a 
fact.  In  cases  of  fraudulent  eonveyanees  an 
intent  may  be  held  to  exist  by  force  of  cir- 
cnmstanees,  where  perhaps  no  conscious  pur- 
pose existed,  under  the  rule  that  a  man  must 
be  held  to  intoid  the  natural  and  ineritahk 
consequences  of  his  acts:  JBoicfc  T.  Boott,  18 
O.  D.  (N.P.)  600,  1  Uoaea,  481. 

A  suit  by  creditors  of  an  insolvent  firm  to 
set  aside  a  foansfer  made  by  one  of  the  part* 
ners  to  hia  wife  can  not  be  maintained,  where 
tho.  petition  makes  no  reference  to  prior 
efforts  to  realize  upon  the  d^  out  of  the 
partnership  property,  and  does  not  allege  in- 
solvency or  any  other  fact,  justifying  pro- 
ceedings directly  against  the  individual  prop- 
%rty  of  one  of  the  partners:  Bank  T.  Bcott, 
13  O.  D.  (N.P.)  600,  I  Hosea,  481. 

A  petition  under  O.  C,  ||  12106,  et  »eq., 
is  not  demurrable  which  merely  avers  In* 
debtedness  on  a  certain  note,  as  the  statute 
only  requires  plaintiff  to  be  a  creditor:  iTeim 
r.  JfiliiMm,  1  Dayton  Term  Rep.  (Iddlngs) 
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Where  a  petition  praya  that  a  conveyance 
may  be  declared  a  general  assignment  for 
creditors  under  G.  C,  §§  11102,  et  »eq.,  cred- 
itors made  defendant  need  not  and  should 
not  restate  the  all^atione  of  the  petition  in 
their  answers  and  cross  petitions,  hut  may 
adopt  them,  and  in  such  ease  the  plaintiff 
has  no  right  to  dismiss  without  their  con- 
sent, and  any  such  nonconsenting  cross-peti- 
tioner may  proceed  with  the  action  as  if  he 
were  plaintiff:  Brinkerhoff  v.  Smith,  57  O. 
8.  610,  IV  LoDgsdorf  a  Notes,  729. 

In  a  suit  to  compel  a  creditor  holding 
assets  of  the  debtor  to  hold  them  for  the 
benefit  of  all  creditors,  a  claim  against  such 
creditors  by  other  creditors  for  having  falsely 
represented  the  debtor  as  At  to  be  trusted  is 
outside  of  the  object  of  the  cue:  Doremv* 
T.  O'Hara,  1  0.  S.  45,  I  Longsdorfs  Notes, 
938. 

A  petition  to  set  aside  a  fraudulent  sale  or 
traoKfer  made  in  Tiolation  of  the  provisions 
of  O.  C.,  1 11105,  which  does  not  aver  that 
the  person  to  whom  the  sale,  conveyance, 
transfer,  mortgage  or  aastgnment  Is  made 
knew  at  the  tinw  of  the  transaction  of  the 
fraudulent  intent  on  fbe  part  of  the  debtor 
does  not  state  facte  snfltoient  to  constitute  a 
cause  of  action:  Lyfle  t.  Baldinger,  84  O. 
S.  1  [reversing  Lytle  t.  Inturance  Co.,  6  0. 
N.  P.  (N.8.)  28,  17  O.  D.  (N.P.)  805]. 

A  sheriff  may  make  any  defense  he  has 
under  a  general  denial,  and  may  prove  bis 
writ  and  levy:  Moravee  v.  Buckley,  9  Dec. 
Rep.  226,  11  Bull.  225.    See  also  Repuvik. 

Possession  as  an  officer  holding  1^  levy  of 
execution  against  one  from  whom  the  plain- 
tiff obtained  them  by  a  transfer  all^^  to  be 
In  fraud  of  creditors,  may  be  shown  under  a 
general  denial:  Bailey  v.  Stoain,  45  O.  8.  657, 
IV  Longsdorfs  Notes,  301 ;  yenbrand  v. 
Myret,  7  Dee.  Rep.  315,  2  Bull.  97. 

Inasmuch  oi  an  action  will  not  lie  on  a 
note  azecnted  in  furtherance  of  a  scheme  to 
defraud  creditors,  the  administrator  of  the 
pmniaee  ia  estopped  from  prosecuting  such 
w  action  1^  evidence  of  fraudulent  intent 
imported  into  tiie  case,  although  estoppel 
was  not  pleaded:  Baker  v.  Batt,  9  O.  N.  P. 
(N.S.)  396,  20  O.  D.  (N.P.)  446. 

For  the  general  discussion  of  the  subject 
of  pleading,  see  Pleadiitob. 

XII.  PROCESS. 

An  action  to  set  aside  fraudulent  convey- 
anoes  under  G.  C,  SS  11106,  et  aeq.,  fails 
within  the  purview  of  G.  C,  SS  11292,  et  seq., 
authorizing  service  by  publication  when  the 
debtor  is  a  nonresident  of  the  county  in 
which  suit  is  brought:  OoUer  d  Co.  v. 
Bogm,  16  O.  D.  (N.P.)  381,  3  0.  L  R.  122. 


The  Htite  of  a  chose  in  action  involved  in 
a  proceeding  to  set  aside  a  fraudulent  con- 
veyance is  the  domicile  of  the  debtor,  and 
where  service  is  had  upon  such  debtor  in  the 
county  where  he  resides,  the  court  has  jur- 
isdiction of  the  res,  and  other  defendants 
claiming  title  to  such  credits  may  be  brought 
in  and  served  by  publication:  Colter  A  Co. 
V.  Bogen,  16  O.  D.  (N.P.)  881,  8  O.  I*  R 
122. 

The  creditor  bringing  the  suit  under  G, 
C,  SS  11106,  et  »eq.,  gets  a  preference  only  if 
be  gives  the  notice  therein  required.  Though 
the  statute  is  mandatory,  the  only  effect  of 
want  of  notice  is  to  prevent  preference.  No- 
tice after  decree  is  too  late  to  gire  the  |dain- 
tiff  a  preference.  The  decree  fixes  all  r^hts: 
Jamiaon  r.  JfeVaZly,  21  O.  S.  296,  HI  Longn- 
dorPs  Notes,  29. 

If  no  notice  is  given  the  assignee  will  take 
the  fund,  but  the  court  will  first  provide  for 
costs  and  expenses  of  the  creditors  who  re- 
alized the  fund:  Jamison  v.  MaSaUy,  21  O. 
S.  296,  III  Longsdorfs  Notes,  29. 

Where,  on  notice  published  in  a  suit  to  set 
aside  a  conveyance  as  in  fraud  of  creditors, 
some  other  creditors  came  in  and  gave  the 
security  required  by  G.  C,  %%  1U06,  et  eeq., 
but  on  appeal  to  the  circuit  court  the  case 
was  amended  bo  as  to  claim  that  the  grantee 
became  trustee  for  all  the  creditors,  this 
change  probably  prevents  the  plaintiff  and 
creditors,  who  gave  bond,  from  having  a 
priority  on  distribution.  This  court  will  not 
give  them  a  priori^  after  the  supreme  court 
has  denied  there  was  anyt  Pendery  t.  AUen, 
9  O.  a  a  245,  4  O.  O.  D.  2((8. 

Where  a  creditor  sedci  to  set  aride  a  fraud- 
ulent conveyance,  but  does  not  publish  a 
notice  for  other  creditorSf  another  creditor 
can  not,  by  filing  another  suit  and  publish- 
ing, and  then  waiting  until  the  first  creditor 
proves  the  conveyance  to  be  fraudulent,  step 
in  and  take  advantage  thereof,  and  get  a 
priority,  but  the  court  will  deem  the  cases 
consolidated,  and  can  now  appoint  an  as- 
sigire,  even  after  decree  for  sale,  to  distribute 
pro  rata:  Hemann  v.  SohoenfMt  13  Dee. 
Rep.  766,  2  C.  S.  O.  R.  40. 

An  action  to  place  a  store,  a  dock  and 
certain  city  lots  all^^  to  have  been  fraud- 
ulently conveyed,  in  the  hands  of  a  trustee 
appointed  by  the  court  and  to  have  distribu- 
tion thereof  among  all  creditors  of  the  trane- 
feree,  ia  a  proceeding  m  rem,  which  Unds 
not  only  parties  hut  the  world ;  and  all  per- 
sons claiming  interests  in  such  proper^  must 
take  notice  thereof,  where  the  court  has  jur- 
isdiction of  such  proceedings,  and  particu- 
larly where  notice  ia  published  to  all  cred- 
itors to  come  in  as  is  provided  by  Q.  0., 
1 11108:  Bank  y.  Pott,  12  0.  D.  m^.)  232. 
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Where  in  a  creditor's  suit  in  another  court 
to  set  aside  a  fraudulent  conveyance  no  no- 
tice was  published  for  other  creditors,  but 
the  court  found  the  conveyance  fraudulent^ 
and  ordered  sale  to  satisfy  plaintiff's  claim, 
and  the  debtor  thereupon  settled  said  claim, 
it  was  held  that  the  finding  of  the  other  court 
that  the  conveyance  was  in  fraud  of  creditors, 
is  still  in  full  force,  but  the  error  of  not 
finding  absence  of  notice,  and  of  not  certify- 
ing  the  judgment  to  the  probate  or  insol- 
vency court  to  administer  the  trust  can  not 
be  now  corrected  by  the  other  creditors  pro- 
ducing a  certified  copy  of  the  judgment  to 
the  insolvency  court,  and  asking  administra- 
tion thereof,  and  that  court  properly  refused 
to  administer;  In  re  Schumaker,  5  O.  N.  P. 
387,  6  O.  D.  (N.P.)  125.  See  also  Sdhmons. 

YTTT.  DEFENSES. 

In  an  action  under  O.  ||  11102,  et  seq., 
to  declare  an  ass^piment  as  having  been 
made  in  contemplation  of  insohreiney  with  in- 
tent to  prefer  one  or  more  creditors,  the 
trustee  may  defend  upon  the  ground  that  the 
assignment  was  not  made  in  contemplation 
of  insolvency,  or  that  it  was  not  made  with 
intent  to  prefer  one  or  more  creditors,  or 
that  be  renounced  the  trust  or  restored  the 
assets  to  the  assignor  or  that  be  has  disposed 
of  the  property  by  and  with  the  consent, 
acquiescence  and  agreement  of  the  assignor 
and  all  the  creditors:  Mengert  v.  Brink- 
erhojf,  67  O.  8.  472,  IV  LongsdorPs  Notes, 
933. 

The  heirs  and  personal  representative  of 
the  grantor  may  stand  upon  a  judgment  in 
the  bankruptcy  proceeding  to  the  full  ex- 
tent to  which  it  would  be  available  to  the 
grantor,  if  living;  and  an  equity  remaining 
in  the  land  after  satisfying  the  indebtedness 
existing  from  the  grantor  to  the  grantee  ai 
the  time  of  the  transfer,  it  is  the  privily 
of  the  heirs  and  personal  representative  to 
assert  the  plea  of  res  adjudicata  as  a  de- 
fense to  an  action  in  the  state  court  to  set 
the  conveyance  aside  as  In  fraud  of  creditors; 
and  inasmuch  as  the  judgment  in  the  bank- 
ruptcy court  was  in  ^ect  a  finding  that  in 
making  the  transfer  there  was  no  intent  on 
the  part  of  the  grantor  to  hinder,  delay  of 
defraud  her  creditors,  that  determination  as 
between  the  parties  and  their  privies  is  con- 
elusive  in  all  courts  as  long  as  it  stands,  and 
is  therefore  good  against  demurrer  in  an 
afltion  in  the  state  court  to  set  the  convey- 
aswe  aside,  based  on  the  contingent  liability 
of  the  grantor  under  a  guaranty,  of  which 
liabili^  the  grantor  could  not  be  held  to 
have  had  knowledge  at  the  time  of  the  trans- 
fer in  the  absence  of  actual  knowledge  of  the 
default  of  her  principals:  Cole  v.  Bank,  15 


0.  C.  C.  (N.S.)  316  [affirmed,  without  opin- 
ion. Bank  v.  Jietoton,  82  0.  8.  444]. 

Where  a  conveyance  of  property  was  made 
the  basis  of  a  proceeding  to  declare  the 
grantor  bankrupt,  on  the  theory  that  the 
transfer  was  in  fraud  of  creditors,  and  the 
result  was  a  dismissal  of  the  proceedings 
upon  a  finding  that  the  grantor  was  not  a 
bankrupt,  the  grantee  not  being  a  party  to 
the  proceeding  and  therefore  not  bound 
thereby,  can  not  avail  himself  of  the  plea  of 
rea  adjudicata  and  in  so  doing  attempt  to 
bind  others,  in  a  subsequent  action  in  a  state 
court  to  set  the  conveyance  aside  as  prefer- 
ential: Cole  V.  Bank,  15  O.  0.  C.  (N.S.)  318 
{affirmed,  without  (pinion.  Bank  t.  Newton, 
82  O.  8.  444]. 

XIV.  TBTAT. 

An  action  against  the  grantee  of  land  in 
fraud  of  creditors  for  its  valu^  he  having 
conveyed  to  a  bona  fide  buyer,  Is  for  money 
only,  and  accordingly  a  jury  case:  Doney 
V.  Clark,  56  O.  S.  294,  IV  Longsdorf  a  Notes, 
G61. 

A  creditor's  suit  under  0.  C,  SS  U106,  at 
aeg.,  to  set  aside  a  conveyance  is  a  ohancary 
suit,  and  the  defendant  is  not  entitled  to  a 
jury,  though  the  claim  is  not  in  judgment: 
Schmelss  v.  Michelaon,  8  Dec.  Rep.  638,  8 
Bull.  304;  tee  also  Voaa  T.  Mwray,  60  O.  S. 
10,  IV  Ltnigsdorf  B  Notes,  482. 

XV.  EVIDENCE. 
A.  Fbuuhptiors  Aim  Bubdkn  or  Floor. 

If  a  child  clums  to  be  a  purchaser  from 
the  parent  a  suspicion  arises,  and  more  proof 
of  payment  and  adequacy  of  consideration  is 
required  than  of  a  stranger:  Brice  v.  Myers, 
5  O.  121,  I  Longsdorf's  Notes,  251. 

If  the  son  claims  to  have  given  value 
paying  debts  of  the  father,  but  is  unable  to 
state  when,  to  whom,  or  how  much,  it  is  a 
strong  if  not  conclusive  badge  of  fraud: 
Qodell  V.  Taylor,  W.  82,  I  Longsdorf's  Notes, 
6. 

Continued  possession  of  the  parent 
strengthens  the  presumption  that  his  volun- 
tary conveyance  to -a  child  was  in  fraud  of 
creditors:  Humbert  v.  Chureh,  W.  228,  I 
Longsdorf's  Notes,  19. 

The  debtor's  subsequent  deed  to  another  of 
the  same  property  is  therefore  competent  as 
a  circumstance  of  fraud:  Humbert  r.  Ohunh, 
W.  213,  I  Longsdorfa  Notes,  10. 

If  an  owner  of  land  conveys  it  for  a  recited 
money  consideration  to  his  wife  and  children, 
but  nothing  was  paid,  and  he  continued  to 
use  the  premises  for  many  years,  and  till  the 
deed  was  forgotten,  and  then  conveys  it  for 
full  value,  the  inference  is  that  the  first  con- 
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veyance  was  on  a  secret  trust  for  himself,  or 
that  as  unpaid  vendor  he  resumed  possession 
without  suit:  Burrage  v.  Beardaley,  16  O. 
438>  I  Longsdorffl  Notes,  774. 

Real  eBtat«  sold,  but  the  grantor  remaining 
in  possession,  raises  a  presumption  of  fraud, 
but  is  rebutted  by  evidence  that  the  grantor 
orally  agreed  to  pay  rent  to  the  grantee: 
Barr  t.  Satoh,  8  O.  1  Loi^sdorf  a  NoteB, 
192. 

Proof  beyond  a  reasonable  doubt  is  not 
neeessary  to  show  tbat  a  eonvcyanee  was,  in 
fiMit,  illeg^  as  to  oredit<Hr^  for  it  is  not 
identical  with  tiie  crime  of  defrauding ; 
Dougherty  t.  Sohtotman,  13  Dee,  Sep.  557, 
1  C.  S.  C.  R.  292. 

A  preference  by  confession  of  judgment  in 
open  court  would  require  more  evidence  to 
impeach  it  than  one  by  private  agreement, 
and  the  evidence  of  one  party  uncorroborated 
IP  not  sufficient,  he  being  partioeps  oriminis. 
Two  confessed  judgments  at  the  same  time 
must  share  equally:  H<mel  v.  Mintzer,  12 
Dec.  Rep.  191,  1  H.  375. 

On  account  of  the  relation  of  husband  and 
wife  less  evidence  is  required  to  raise  a  pre- 
somption  in  favor  of  the  plaintiff  in  an 
action  to  subject  to  husband's  debts  property 
conveyed  to  his  wife:  Van  Ingen  v.  Peter- 
am,  12  O.  C.  C.  (N.a)  253,  21  O.  C.  D.  606 
[affirmed,  without  opinion,  Peieraon  v.  Van 
Ingm,  84  0.  S.  478]. 

Where  eireunwta&oes  raise  a  presumption 
that  property  conveyed  to  wife  was  paid  for 
from  husband's  means,  the  fact  that  the  wife 
remained  silent  during  the  trial  when  proof 
that  her  money  was  used  in  the  purchase 
might  easily  have  been  produced  if  in  ex- 
istence, t4^ther  with  ineonsistait  statements 
previously  made  by  her,  is  a  siriBeient  basis 
for  a  decree  against  her:  Van  Ingm  v. 
PeUnon,  12  O.  C.  C.  (N.S.)  263,  21  0.  0.  D. 
506  [affirmed,  without  opinion,  Peferwm  t. 
Fan  Ingm,  84  O.  8.  473]. 

In  an  action  by  a  creditor  for  the  purpose 
of  subjecting  property  in  the  hands  of  a 
donee  to  the  payment  of  his  claim,  it  being 
made  to  appear  that  the  debt  was  contracted 
by  the  donor  prior  to  the  making  of  the 
gift  the  burden  of  showing  the  solvency  of 
the  debtor  at  the  time  of  making  the  gift 
rests  upon  the  defendant:  Oliver  v.  Moore, 
23  0.  S.  473,  III  Longsdorf's  Notes,  134. 

The  rule  that  the  burden  of  proof  rests 
upon  the  plaintiff,  and  does  not  shift  to.  the 
defendant  by  reason  of  presumptions  in  his 
favor,  applies  to  an  action  to  subject  to  a 
husband's  debts  property  conveyed  to  his 
wife  under  circumstances  raising  a  presump- 
tion that  the  property  was  paid  for  from  the 
husband's  means:  Van  Ingen  v.  Peterson,  12 
0,  C.  C.  (N.S.)  253,  21  0.  C.  D.  606  [affirmed, 


without  opinion,  Peterson  v.  Fan  Ingm,  81 
O.  8.  473]. 

The  burden  of  proof  rests  upon  those  seek- 
ing to  set  aside  a  conveyance  alleged  to  be 
fraudiilent,  and  all  doubts  must  be  resolved 
in  favor  of  the  defendant:  Bank  v.  Young, 
17  O.  C.  D.  333,  3  0.  U  R.  287. 

The  burden  is  on  the  donee,  to  show  the 
solvency  of  the  donor  at  the  time  of  making 
the  gift,  if  he  was  then  in  debt:  Maclarm 
V.  Ston«,  18  0.  C.  C.  854,  9  O.  C.  D.  794. 

If  members  of  the  debtor's  family  are  made 
preferential  creditor^  the  transaction  is  bub- 
pioious,  and  calls  for  the  closest  scrutiny. 
The  burden  in  all  cases  is  upon  the  creditor 
to  show  not  only  consideration,  but  good 
faith,  and  the  mere  transfer  raises  no  pre- 
sumption of  good  faith:  Walker  v.  Walker, 
4  0.  N.  P.  324,  6  0.  D.  (N.P.)  366. 

Fraud  is  not  presumed,  but  to  be  proved 
by  the  party  setting  it  up,  though  seldom 
susceptible  of  direct  proof:  Stitt  v.  Wilson, 
W.  605,  I  Longsdorf's  Notes,  40;  Landis  T. 
Kelly,  27  O.  S.  567,  lU  I^ongsdorfe  Notes, 
377;  Lake  v.  Doud,  10  O.  415, 1  Longsdorfs 
Notes,  626. 

But  greater  latitude  in  the  proof  must  he 
given  than  in  ordinary  eases:  Lake  v. 
Doud,  10  O.  415,  I  Longsdorfs  Notes,  625. 

A  donor  of  property  who  was  in  debt  at 
the  time,  has  the  burden  of  proving  that  he 
was  then  solvent  in  an  action  by  the  cred- 
itor to  subject  the  property:  Oliver  v. 
Jfoore.  23  O.  S.  473,  III  Longsdorfs  Notes, 
134. 

The  preeumpti<m  of  fraud  in  a  gift  by  a 
debtor  to  his  i^ild  can  be  repelled  1^  showii^ 
the  debts  to  be  email  and  suffieiebt  pn^erty 
retMned  to  pay  them,  and  that  the  pro^^on 
for  the  child  was  reasonable;  Brice  t. 
Myers,  6  O.  121,  I  Longsdorfs  Notes,  261. 

To  set  aside  a  gift  as  in  fraud  of  subse- 
-quent  creditors,  the  burden  is  on  the  creditor 
to  show  such  intent,  and  mere  suspicious  cir- 
cumstances are  not  sufficient:  Ao&imoa  t. 
Fon  Dolche,  1  0.  N.  P.  429,  8  0.  D.  (N.F.) 
107. 

B.  Admissibilitt. 

The  grantor  may  prove  the  fraud  if  it  is 
sought  to  enforce  an  executory  contract  in 
fraud  of  his  creditors:  Ooudy  v.  Oebhart,  1 
O.  S.  262,  I  Longsdorfs  Notes,  072;  see  also 
McQuade  v.  Roaecram,  36  0.  S.  442,  III 
Longsdorfs  Notes,  867. 

Evidence  is  admissible  to  explain  the  fact 
that  the  whole  interest  of  a  debtor  was  oon- 
v^ed  pending  litigation  under  an  agreement 
whereby  the  vendor  liad  an  option  to  re- 
purchase; the  vendor  in  the  meantime  re- 
maining in  possession,  and  paying  rent ; 
since  such  facts  may  be  evidence  Qf  fraudf 
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but  are  not  conelusive:  Barr  r.  Sateh,  3  0. 
627,  I  Longsdorf's  Notes,  192. 

UnlesB  it  appears  that  grantee  acted  from 
corrupt  motiTes,  the  fact  that  he  withheld  a 
deed  from  record  for  a  long  time  is  not  ma- 
terial: Hstrioh  V.  Oregg,  8  0.  N.  P.  24,  10 
O.  D.  (N.P.)  462. 

To  prove  an  assignment  was  an  intent, 
though  not  in  form,  an  agreement  for  benefit 
of  all  creditors,  the  subsequent  conduct  of 
the  assignee  is  mere  evidence  of  such  intent 
or  agreement.  Hence,  if  the  court  below  has 
made  no  finding  as  to  such  intent  or  agree- 
ment this  court  can  not  supply  it  from  the 
facta  found:  Juttiee  t.  V%1,  10  O.  B.  170,  II 
Longsdorf  8  Notes, 

In  a  mbaequent  creditor's  suit  to  vacate 
a  prior  voluntary  conv^ance  by  the  debtor 
to  his  wife,  the  grantor's  promise  a  year  be- 
fore to  his  wife  to  convey  the  land  to  her 
may  be  proved  by  her  as  tending  to  account 
for  the  conveyance  and  show  a  presumptively 
honest  purpose:  Evans  v.  Lrndt,  30  0.  8.  11, 
III  LongsdorfB  Notes,  612. 

The  judgment  against  the  debtor  is  biod- 
ing  on  the  donees  and  fraudulent  grantees  as 
to  amount,  though  recovered  after  the  eon- 
v«yane^  and  tbey  can  not  allcige  that  the 
real  debt  was  less  if  there  was  no  fraud  or 
collusion:  Stoihart  v.  flfkoum,  24  0.  S.  432, 
m  Longidorf  i  Notes,  182. 

In  oontestiag  an  attachment  issued  on  the 
ground  of  transferring  proper^,  the  dri>tor 
mi^  tesUfy  to  his  intent  to  put  it  out  of  the 
reach  of  erediton^  fbr  this  is  a  fact,  and  not 
a  conelusiim:  Pierce  t.  White,  10  Deo.  Rep. 
662,  22  Ball.  08. 

A  motive  for  a  ocmvcyanoe  to  hinder  cred- 
itors is  not  evidenoQ  of  the  fact,  tbua  the 
creditor  can  not  sustain  his  attachment  by 
showing  that  the  debtor  is  under  indiotmoit 
for  embeulement  from  others  as  showing  a 
motive  to  pay  other  debtors  in  preference  to 
the  one  in  suit:  Pieree  v.  White,  10  Deo. 
Rep.  662,  22  Bull  08. 

The  debtor  may  show  that  he  had  reported 
the  incorporation  to  a  mercantile  agency,  and 
noted  it  on  the  letter  heads  to  show  that  he 
was  not  concealing  the  fact:  Mill  Co.  v. 
Padeard,  1  0.  C.  C.  76,  1  0.  C.  D.  46.  See 
also  Attaohubnt. 


C.   Orai.  Evidenoe  akd  Admissions. 

In  Ohio  an  express  trust  may  be  shown  by 
oral  evidence:  Harvey  v.  Gardner,  41  O.  S. 
642.  IV  Longsdorf's  Notes.  81. 

In  a  creditor's  suit  to  set  aside  as  fraudu- 
lent a  deed  reciting  a  consideration  of  love 
and  afltetion  and  one  dollar,  the  one  dollar 
does  not  make  the  deed  one  on  valuable  con- 
sidamtion,  henee  parol  evidence  of  an  actual 
valuable  consideration   is   not  admissible: 


Holmea  v.  Sullivan,  0  Dec.  Rep.  499,  14  Bull. 
167.   See  also  Deeds. 

A  creditor  of  an  altered  fraudulent  ven- 
dor can  not  prove  the  acts  or  declarations 
of  such  vendor,  made  after  the  sale  and  de- 
livery of  the  property,  against  the  purchaser 
for  the  purpose  of  impeaching  his  title: 
Coal  Co.  v.  Davenport,  37  O.  S.  194,  III 
Longsdorf  8  Notes.  905. 

In  an  action  to  reach  a  fund  in  a  bank, 
shown  to  have  been  deposited  by  the  debtor 
in  his  son's  name,  the  debtor,  claiming  that 
be  had  acted  only  as  agent  of  his  son,  may 
show  his  own  declarations  to  the  banker 
the  time  of  the  deposit  that  he  acted  only  as 
agent  for  his  son.  These  are  as  much  fos 
gestae  as  the  fact  of  deposit  itself:  Martin 
V.  Elden,  32  O.  S.  282,  III  Longsdorf  s  Notes, 
633.   See  also  Evidence. 

Declarations  of  a  person  after  he  had  sur- 
reaidered  his  property  to  a  creditor  that  he 
intended  to  defraud  creditors  in  so  doing,  are 
not  admissible  to  impeach  his  grantee's  title: 
Stitt  V.  WHeon,  W.  606,  1  Longsdorf  e  Notes, 
40. 

A  grantor's  parol  declarations  after  execu- 
ticm  of  the  deed  can  not  be  shown  to  invali- 
date it:  WiiHame  v.  Meare,  4  Oaz.  293,  13 
Dee.  360,  2  D.  604.   See  also  Kvidbnoe. 

D.  WlTNESBGS. 

In  an  action  by  an  administrator  against 
the  fraudulent  vendee  to  set  aside  the  con- 
veyance or  get  its  value,  the  vendee  is  a  com- 
petent witness  under  the  exception  at  the 
end  <tf  G.  C,  1  11406.  Such  action  involves 
the  validity  of  a  deed:  Doney  v.  Dunnick,  8 
O.  C.  C.  183,  4  0.  C.  D.  380.  See  also  Wit- 
nesses. 

In  a  suit  against  the  heirs  of  a  fraudulent 
alienee,  to  set  aside  a  fraudulent  conveyance, 
his  administrator  not  being  a  party,  the 
alienor  is  a  competent  witness  to  prove  the 
fraud.  The  court  can  not  add  to  the 
statute.  (The  word  heirs  is  now  in  G.  C, 
i  11495) :  Bomherger  v.  Turner,  13  O.  S.  263, 
II  Longsdorfs  Notes,  607. 

For  the  general  discussion  of  the  subject 
of  evidence,  see  Evidehoe. 

XVI.  LIBUTATIONS. 

For  the  application  of  the  statute  of  limi- 
tations; eee  LiurrATioNS,  Sta-totb  or. 

XVII.   JUDGMENT  AND  EXECUTION. 

The  administrator  of  the  vendor  can  not 
have  a  personal  judgment  for  the  value  of 
the  land  against  the  fraudulent  vendee.  His 
only  remedy  is  under  G.  C,  110774:  Doney 
T.  Dunnick,  8  O.  0.  C.  163,  4  O.  C.  D.  380. 
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In  an  action  to  subject  property  bought  by 
the  debtor  in  another'a  name,  the  court 
•honld  not  order  a  sale  of  all  the  property, 
but  only  of  enough  to  satisfy  the  plaintiff's 
claim  and  costs;  Martin  v..Elden,  32  O.  8. 
282,  UI  Longsdorrs  Notes,  633. 

If  a  6ofia  fide  buyer  baa  acquired  the  land, 
the  fraudulent  grantee  may  be  sued  for  its 
mon^  Tftlne  as  being  a  trustee  who  has  put 
it  beyond  his  power  to  fulfill  his  duty:  Doney 
T.  Clark,  66  O.  S.  294.  IV  Longsdorf  s  Notes, 
Ml. 

When  the  court  by  its  judgment  upon  the 
applicatifm  one  or  more  creditors  declares 
an  astignment  in  trust  to  prefer  creditors  to 
be  a  trust  for  the  equal  benefit  of  creditora, 
the  judgment  relates  back  to  the  delivery 
of  the  assignment  and  binds  the  assigned 
property  and  its  proceda  frmn  that  time: 
Umgwt  T.  Briakerhoff,  W  O.  S.  472,  IV 
Longsdorf's  Notes,  933. 

A  fraudulently  confessed  judgment  was 
levied,  and  then  bona  fide  judgments  were 
levied,  and  then  before  anything  was  done 
under  these,  a  simple  contract  creditor  began 
proceedings  to  set  aside  the  fraudulent  judg- 
ment and  for  a  trustee,  and  gave  notice 
under  Q.  C,  |{  11106,  et  acq,,  but  no  creditor 
gave  bond  or  deposit.  It  was  held  that  the 
creditor  bringing  the  suit  is  entitled  to  be 
paid  in  full  before  the  other  creditors,  for 
the  suit  is  a  creditors'  election  to  treat  the 
property  as  assigned  for  general  benefit;  ac- 
cordingly, their  levies  became  nullities: 
Bloomingdale  v.  Stein,  42  0.  S.  168,  IV 
LongBdorfs  Notes,  101. 

The  creditor  who  first  files  a  bill  to  reach 
the  effects  is  entitled  to  priority  in  distribu- 
tion as  a  reward  of  diligence,  and  because, 
but  for  the  fraud,  be  might  have  had  the 
first  execution:  Atkinson  v.  Jordan,  W.  246, 
I  Longsdorf's  Notes,  21. 

Where  property  was  bought  in  a  wife's 
name  in  fraud  of  the  husband's  credit,  but 
is  protected  by  the  four  years  statute  of  lim- 
itations, but  the  improvements  being  more 
recent  are  not  so  protected,  the  distribution, 
if  a  sale  becomes  necesaai?,  will  be  ( 1 )  to  an 
unpaid  purchase-money  mortgage;  (2)  to 
the  wife  the  original  cost  of  the  land;  (3)  to 
the  creditor  in  full;  (4)  the  balance  to  tiie 
wife:  Katzmberger  v.  Pi»hel,  18  Dec.  Rep. 
954,  2  C.  8.  C.  R.  366. 

Judgment  against  a  defendant  served  with 
notice  of  a  suit  to  set  aside  a  fraudulent 
coDT^anee  will  not  preclude  him  from  par- 
ticipating as  a  creditor  in  the  distributiom, 
though  other  creditors  complied  with  G.  C, 
SS  IllOe,  et  *eg.,  giving  them  a  priority.  G. 
C,  1111106,  et  aeq.,  as  to  giving  notice  of 
the  suit,  applies  to  a  suit  under  G-.  C, 
fi  11102,  ct  seq.:  Pendery  v.  Allen,  63  0.  S. 
261,  IV  LMigsdorfB  Notes,  609  [modifying 


Pendery  v.  Allen,  9  O.  a  C.  245,  4  O.  C.  D. 
266,  which  affirmed  Pendery  v.  Alltn,  1  O. 
D.  (N.P.)  188]. 

Where  a  person  sold  land  to  A,  and  the 
vendor's  creditors  levied  on  it,  claiming  the 
sale  to  be  in  fraud  of  creditors,  and  B  bought 
at  execution  sale,  on  bill  by  A  to  quiet  title, 
and  cross  bill  by  B  also  to  quiet  title;,  the 
Bale  to  A  was  found  to  be  fraudulent  and 
B's  title  was  quieted:  Hubbard  t.  Clark,  8 
O.  382,  I  Longsdorfs  Notes,  443. 

Exhausting  the  debtor's  other  property  is 
not  necessary  before  attacking  a  conveyance 
in  fraud  of  creditors.  It  is  not  a  creditor's 
bill :  Westerman  v.  Weaterman.  25  O.  8.  600, 
III  Longsdorfs  Notes,  256  [affirming  Wester- 
man  v.  Weaterman,  3  Dec.  Rep.  501,  9  Am.  L. 
Reg.  (N.S.)  690];  Qormley  t.  Potter,  20  O. 
S.  507.  in  Longsdorf's  Notes,  501. 

It  is  proper  to  aver  that  there  were  no 
goods  and  chatels,  in  ordn:  to  show  a  valid 
levy  on  land:  WeatenMn  t.  Wenterman,  25 
0.  8.  600.  m  Longsdorfs  Notes,  266; 
Qormley  t.  Potter,  20  0.  S.  607,  III  Longs- 
dorfs Notes,  501. 

Where  a  debtor  sold  his  goods  in  order  to 
defraud  creditors,  tbe  buyer  knowing  of  the 
intent  and  giving  a  note  for  the  price,  the 
creditor  may  subject  tbe  goods,  or  can  com- 
pel the  vendee  to  account  for  the  price,  but 
can  not  have  both  remedies,  for  the  former 
is  in  avoidance  of  the  sale,  and  the  latter  in 
affirmance  of  ft:  Bradford  v.  Beyer,  17  O.  S. 
388.  n  Longsdorfs  Notes,  840. 

If  the  creditor  garnishees  the  vendee,  and 
then  abandons  that  remedy  and  takes  an  as- 
signment of  the  note,  attaches  tbe  goods  and 
gets  the  avails  thereof,  he  can  only  pursue 
the  vendee  on  the  note.  But  the  vendee  can 
show  the  fraudulent  nature  of  the  note  and 
defeat  a  recovery  on  it:  Bradford  v.  Beyer, 
17  O.  S.  388,  II  Longsdorf's  Notes,  840. 

For  the  general  discussion  of  the  subject 
of  judgments,  decrees  and  orders,  see  Jum* 

MENT. 

XVIII.  PRIORITIES. 

An  insolvent  husband  buying  property  in 
bis  wife's  name  as  a  gift  to  her,  he  paying 
two  thousand  dollars  and  she  [Hiring  the 
balance^  four  thousand  dollars,  if  a  creditor 
subjects  his  interest  tiie  wife  can  not  claim 
to  be  first  paid  in  full,  and  a  decree  subject- 
ing two-sixths  of  it  to  his  debts  is  not  preju- 
dicial to  her.  For  she  might  well  be  re- 
garded as  sole  owner  and  debtor  to  the  hus- 
band, and  thus  liable  for  the  whole  two  thou- 
sand dollars:  Skaeffer  v.  Fithian,  26  0.  S. 
282,  m  Longsdorfs  Notes,  304. 

If  an  insolvent  husband,  indebted  to  hia 
wife  for  loans,  pays  off  a  mortgage  on  her 
estate  as  a  gift,  she  can  not  be  compelled  to 
account  for  tiie  amount  to  other  creditors 

Digitized  by  Google 


8199 


FBAVDULElfT  OOKVETAXCES  ZVm. 


880O 


imtil  her  vwn  elaim  ii  dedueted:  Oliver  t. 
Moont  86  0.  a  208.  IH  Longsdorf  s  Kotes, 
309. 

An  attachment  is  in  effect  an  execution  be- 
fore judgment  and  gives  no  greater  rights 
than  an  execution,  though  garnishment  may 
be  otherwise;  accordingly,  the  first  in  time 
is  the  first  in  distribution,  where  the  fund 
is  in  a  court  of  equity:  Shorten  v.  Drake, 
3S  O.  S.  76,  III  Longsdorl's  Notes,  96S  [re- 
versing Bhorten  v.  Drake,  8  Dec.  Rep.  184,  6 
BuU.  202], 

A  judgment  lien  binds  l&nd  fraudulently 
conveyed,  though  the  title  has  passed;  ac- 
cordingly, when  A  and  B  each  obtained  judg- 
ment at  the  same  term,  and  A  levied  within 
the  year  on  land  transferred  for  a  gambling 
d^,  but  B  did  not,  but  got  a  decree  to  sub- 
ject the  same  land,  A  has  the  priority:  Bank 
T.  Bank,  1  Dec.  Rep.  219,  4  W.  L.  J.  538. 
(supr^e  court). 

B  mortgaged  his  lot  to  A  for  a  loan.  He 
then  sold  it  to  C  by  absolute  deed,  but  in 
faot  partly  to  secure  a  debt  he  owed  C  and 
partly  on  a  secret  trust  to  defraud  his  cred- 
itors. D,  a  judgment  creditor  of  B,  filed 
a  bill  against  B  and  C  to  set  aside  the  deed 
and  subject  the  lot.  Pending  this  suit  A 
got  a  decree  of  sale  under  his  mortgage,  and 
at  the  sale  C  bought  it  in.  C  then,  holding 
under  two  titles,  viz.:  the  judicial  sale  and 
B's  deed,  mortgaged  the  lot  to  E  to  secure  a 
bona  fide  loan  then  made.  It  is  held  that 
W»  mortgage  is  the  first  mortgage  lien,  being 
supported  by  that  title  of  C  which  is  not 
under  attack,  and  on  sale  ordered  in  his  ease 
must  receive  the  first  proceeds,  and  D  is  re- 
mitted to  any  surplue.  D's  action  to  set 
aside  the  deed  of  B  to  C  is  not  a  Its  pendens 
AS  to  E:  Porter  t.  Barclay,  18  O.  S.  646.  II 
Longsdorfs  Notes,  916. 

AjQ  attachment  On  proper^  fraudulently 
eraveyed  gives  no  priority  over  other  cred- 
itors tA  the  gra&tor,  for  the  fraud  antedated 
itf  and  the  finding  thereof  relates  back  to  its 
commission:  Hemann  v.  Behoenfeld,  13  Dec. 
Bep.  766.  2  a  S.  0.  B.  40. 

An  attachment  on  property  conveyed  in 
fraud  of  ereditors,  obtains  no  prioriiy  when 
such  Mmveyance  is  declared  to  be  in  trust 
for  all  creditors,  for  tiie  assignment  was 
already  burdened  with  the  consequences  of 
violating  O.  0..  |  IU06:  PhilUpa  v.  Ammon- 
Btevena  Co.,  8  O.  N.  P.  187.  3  O.  D.  (N.P.) 
418. 

A  fraudulent  conveyance  being  by  law 
equivalent  to  an  assignment  for  creditors, 
the  property  is  not  open  to  levy;  accordingly, 
subsequent  levies  or  bona  fide  liens  are  nulli- 
ties: Remington  v.  Press  Association,  3  O. 
N.  P.  268,  4  O.  D.  (N.P.)  337. 

A  conveyance  from  husband  to  wife  direct, 
without  eonsideration.  being  a  nullity,  is  not 


a  transfer  innrii^  to  the  benefit  of  all  ored- 
itors  equally,  and,  aeeordin|^.  a  creditor 
levying  on  it  gets  a  priority:  Fowler  t, 
TVe&e^  16  0.  S.  493.  II  Longsdorfs  Note4 
706. 

If  a  man  having  an  equitable  interest  in  a 
lot  buys  the  entire  interest  and  had  the  deed 
made  to  his  children,  and  dies,  and  the  con- 
veyance to  the  children  is  found  to  be  in 
fraud  of  creditors,  the  widow  has  no  dower 
in  it,  for  he  never  had  a  legal  title,  and  did 
not  die  possessed  of  an  equitable  interest, 
since  the  void  deed  was  binding  on  him: 
Miller  v.  Wilson.  15  O.  108.  I  Longsdorfs 
Notes,  699. 

Release  of  dower  in  a  conveyance  to  de- 
fraud creditors  will  not  estop  the  wife  to 
claim  dower  from  the  grantee  or  subbuyers 
with  notice.  Her  release  is  not  a  fraud,  be- 
cause she  released  nothing  that  creditors 
could  take:  Woodworth  v.  Paige,  S  O.  S.  70. 
IT  Longsdorfs  Notes.  169.   See  also  Dowtb. 

A  chattel  mortgage  void  as  to  creditors, 
because  reserving  a  right  of  disposition, 
does  n<^  deprive  the  mortgagor's  wife  oS  ex- 
emption in  lieu  against  his  assignee  for  cred- 
itors. Delaying  demand  until  the  mortgages 
are  ascertained  to  be  void,  though  sale  has 
been  had,  is  not  a  waiver:  In  re  White, 
Goebel,  153. 

A  frauduloit  conveyance  being  set  aridOi 
the  right  to  a  homestead  exemption  against 
the  creditors  obtains:  Seare  v.  Hanks,  14' 0. 
8.  208.  II  Longsdorfs  Notes.  667;  Tracy  v. 
Cover,  28  O.  8.  61.  Ill  Longsdorfs  Notes. 
389;  Wildermuth  v.  Koenig,  41  0.  S.  180.  IV 
Loi^sdorfs  Notes,  67 ;  Roig  v.  Sehultz,  42  0. 
S.  165.  IV  Longsdorfs  Notes,  101. 

A  conveyance  of  personal  property  to  put 
it  beyond  creditors  does  not  give  creditors 
levying  on  it  a  claim  to  resist  exemption  in 
lieu  of  homestead:  Tracy  v.  Cover,  28  O.  8. 
61,  III  Longsdorfs  Notes,  380. 

In  a  creditor's  suit  to  set  aside  a  oonvey- 
ance  by  an  insolvent  to  his  wif^  the  trial 
court  rejected  evidence  that  the  proper^  was 
a  homestead  and  worth  <mly  seven  hundred 
dollars  more  than  a  paramount  mortgage, 
and  ordered  a  sale.  It  was  held  that,  not- 
withatanding  this  decree,  five  hundred  dollars 
in  lieu  of  homestead  may  be  allowed  oat  of 
the  proceeds.  The  excluded  evidence,  as  the 
esse  was>  was  immaterial:  BUlt  v.  BUle,  41 
O..  8.  206,  rV  Longsdorfs  Notes,  57. 

A  fraudulent  assignment  of  a  house  not  oc- 
cupied as  a  homestead  having  been  set  aside 
and  a  trustee  appointed  under  O.  C.  {  11106, 
he  becomes  the  legal  owner,  and  no  home- 
stead rights  in  the  house  can  be  thereafter 
acquired.  If  the  debtor  secures  a  posseesion 
under  the  trustee,  he  can  not  dispute  his 
landlord's    title    by    claiming  homestead. 
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based  on  such  poBBeseion :  Stafford  T.  Smith, 
11  Dec.  Rep.  884,  30  Bull.  288. 

Ill  a  Buit  to  Bubject  fraudulently  conveyed 
landA  to  pay  a  judgment,  an  answer  by  the 
debtor  that  he  ib  entitled  to  bold  the  prem- 
ises  as  a  homestead  is  no  defense.  If  the 
fraud  is  proved,  and  there  is  a  mortgage  bu> 
perior  to  homestead,  it  is  not  error  to  decree 
sale  and  the  payment  of  costs  and  the  mort- 
gage from  the  proceeds.  But  a  further  order 
to  apply  the  prooeeda  to  pay  plaintiff's  judg- 
ment is  erroneous.  The  precedence  between 
the  debtor's  claim  in  lieu  of  homestead  and 
liens  against  which  the  original  homestead 
existed  must  be  adjudicated  1^  the  court. 
O.  111737:  Hoig  t.  Sehul^,  42  0.  S. 
166.  IV  LongsdorfB  Notes,  101.  See  also 
EzEOunoN,  Wbit  or. 

FiUlure  to  file  forthwith  only  avoids  the 
mortgage  as  to  rights  asserted  before  actual 
filing,  and  if  withheld  from  file  without  the 
mor^agee*!  consent,  a  nuttual  friend  of 
both  parties  until  just  before  a  reeraver  ia 
appointed  for  the  mortgagees  prqper^,  it  is 
good  against  general  creditors:  RetzBtA  v. 
Printing  Co.,  19  O.  C.  0.  631,  10  O.  C.  D. 
637  [for  opinion  below,  see  Retg$ch  v. 
Printing  Co.,  7  O.  N.  P.  605,  S  O.  D.  (N.P.) 
674].  See  also  Chattel  Mobtqaois. 

Under  G.  C,  1 11106,  a  fraudulent  transfer 
of  property  inures  to  the  benefit  of  creditors 
in  the  hands  of  the  grantee,  just  aa  if  it  were 
a  transfer  expressly  for  their  benefit,  and  a 
trustee  appointed  by  the  court  takes  the 
property  in  trust  for  the  benefit  of  all  cred- 
itors subject  to  pre-existing  liens:  Bank  v. 
Po$t,  12  O.  D.  (N.P.)  232. 

An  assignment  for  the  benefit  of  creditors 
by  operation  of  law,  under  G.  C,  i  11106, 
declaring  certain  transfers  fraudulent,  and 
that  same  shall  inure  to  the  benefit  of  all 
creditors,  takes  effect  from  the  date  of  the 
fraudulent  transfer,  not  from  the  time  of 
finding  it  fraudulent  or  from  the  appoint- 
ment of  a  trustee  by  the  probate  court:  Bank 
V.  Pott,  12  0.  D.  (N.P.)  232. 

Where  a  creditor  elects  to  proceed  under 
G.  C,  {  11106,  to  set  aside  a  fraudulent  con- 
veyance of  bis  debtor's  property  and  have  it 
declared  in  trust  for  creditors  generally,  an 
attachment  thereon  subsequent  to  the  fraud- 
ulent conveyance  of  the  same  acquires  no 
priority  over  other  general  creditors:  Bank 
V.  Post,  12  O.  D.  (N.P.)  232.  See  also  As- 
SIOinCENTS  FOB  BBITBFIT  OF  CBBDITOBS. 

XIX.  oosra 

Where  plaintiff  was  entitled  on  the  plead- 
ings to  a  decree  deelu-ing  a  deed  to  be  a 
general  assignment,  as  containing  a  ttva^ 
but  insista  upon  atitaekb^  it  for  fraud  and 
collusion,  which  were  inmiaterial  issueiy  and 


the  courts  below  deny  him  any  relief,  thus 
n^ativing  the  fraud>  this  court,  in  entering 
a  decree  in  htB  favor,  will  not  allow  him 
costs  incurred  in  the  lower  courts,  for  he 
caused  them,  nor  will  they  allow  him  at- 
torney's fees  out  of  the  fund:  if oas  t. 
MUler,  68  O.  8.  483,  IV  Longsdorfs  Notes, 
746. 

XX.  KEVTEW. 

A  creditor  in  a  suit  to  set  aside  a  fraud- 
ulent conveyance,  appealing,  brings  up  the 
whole  case  as  to  all  creditors,  for  such  suit 
is  for  the  benefit  of  all:  Botohts  t.  BhanO' 
larger,  19  0.  C.  C.  137,  10  O.  C.  D.  167. 

For  the  general  discussion  of  the  subject 
of  appeal,  see  Appeals. 

FRAUDULENT  INSTRU- 
MENTS. 

A  pamphlet  which  is  a  mere  advertise- 
ment or  commendatory  circular,  while  not 
an  "instrument,"  in  the  legal  and  technical 
meaning  of  that  word,  yet  falls  within  that 
term  as  used  in  G.  C,  1 13144,  making  un- 
lawful the  sending  of  any  "letter,  telegram 
or  other  instrument":  State  v.  Oihbt,  9  O.  N. 
P.  (N.S.)  129,  20  O.  D.  (N.P.)  1. 

In  order  to  make  a  good  indictment  under 
G.  C,  S  13144,  it  is  necessary  to  Bet  forth 
the  fact  that  the  instniment  was  written 
partly  or  wholly  by '  the  defendant,  and  to 
set  forth  the  instnim^t,  or  the  parts  so 
written,  and  allege  that  it  was  done  with  the 
intent  to  obtain  something  of  value,  and 
with  the  intent  td  defraud:  State  v,  Hoff- 
man, 1  O.  N.  P.  200.  2  0.  D.  <N.P.}  206. 

It  is  not  sufficient  that  a  count  contain 
all  that  tbere  is  in  the  statute  but  it  must 
contain  averments  going  to  show  that  the 
"instrumoit"  is  one  calculated  to  midead: 
State  V.  Oibbt,  0  0.  N.  P.  (N3.}  129,  20  0. 
a  (N.P.)  1. 

An  indictment  against  one  for  sending  a 
tel^am  in  tiie  name  d  another  with  intent 
to  defraud,  must,  as  agunst  a  person  other 
than  a  telegraph  operator,  show  that  the 
person  knowingly  sent  a  dispatch  not  au- 
thorised by  the  one  whose  name  is  signed: 
Jaooby  y.  State,  6  Dec  Rep.  706,  7  Am.  L. 
Rec.  477,  3  Bull.  1146. 

FRAUDULENT  INTENT. 

See  Fb&ud  and  Dbobit;  Fradsulbnt  Ook- 

VBTAHOBS;  IKTBNT. 

FRAUDULENT  PREFER- 
ENCES. 

See  FlADDDLENT  CONVXTANOtS. 
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FRAUDULENT 
PRETENSES. 

See  Fum)  and  DKmTi  False  Pbbtbnsbs. 

FRAUDULENT  REMOVAL. 

See  Abbbbt;  Attach  mknt. 

FRAUDULENT  REPRE- 
SENTATIONS. 

IIV>T  frmndulent  representations,  see  Iilis- 

B0USEKTATION. 

FRAUDULENT  SALES. 

See  Fraudulent  CoNTKrANOSS;  Sales. 
For  fraudulent  Balee  of  wool,  see  also 
Wool. 

FRAUDULENT 
TRANSFER. 

See  Fbaudulkkt  Convetanokh. 

FRAUDULENT  WAGERS. 

See  Oahbliitq. 

FREE  BANKING. 

See  Banks  Aim  Bankixq. 

FREEDOM  OF  CON- 
SCIENCE. 

See  Constitutional  Law;  Sunday  Laws. 

FREEDOM  OF  SPEECH. 

See  CoNBTrruTioNAL  I^aw  ;  Conteupt  ; 
Attornbt  and  Cubrt. 

FREEHOLD  ESTATES. 

For  freehold  eBtates,  see  Estate;  Fee 
SntPLE;  Fee  Tail;  Life-estates;  Doweb; 
CmmBT;  Cotbbtube,  Estate  bt. 

FREE-LUNCH  LAW. 

The  statute  (G.  C,  §§  13224-1,  et  seq.), 
which  fwbidB  the  giving  away  of  food  ex- 
cept crackers,  cheeee  and  pretzels  in  places 
where  intoxicating  liquors  are  sold  haa  heen 
held  to  be  constitutional:  State  v.  Oailag^, 
8  O.  L.  R  305,  5S  Bull.  278. 

G.  C,  II  13224-1,  et  wq.,  prohibiting  the 
furnishing  or  giving  away  of  food  in  saloons, 


afleots  but  one  calling  and  one  particular  act, 
to-wit:  the  giving  away  in  a  place  where  in- 
toxicating liquors  are  sold  of  any  food  other 
than  crackers,  cheese  and  pretzels,  and  it  is 
therefore  unjustly  discriminatory  and  in 
contravention  of  the  bill  of  rights,  and  not 
within  the  police  power  of  the  state,  which 
is  limited  to  the  enactment  of  laws  which 
promote  the  public  health,  morals  or  safety: 
State  V.  Foucar,  8  O.  L.  R.  317,  55  Bull  365. 
See  also  Intoxicatiitq  Liquob. 

The  title  of  the  act  of  May  10,  1910  {G. 
C,  II  13224-1,  et  seq.),  "to  prohibit  the  fur- 
Dishing  or  giving  away  of  food  without 
charge  in  any  place  in  this  state  where  in- 
toxicating liquors  are  sold/'  is  not  suffi- 
ciently broad  to  bring  it  within  the  author- 
ity of  the  constitution  to  provide  against 
the  evils  resulting  from  the  traffic  in  intox- 
icating liquor:  State  v.  Pouear,  B  O.  L^  R. 
317,  6S  Bull.  865. 

FREE  SCHOOLS. 

See  SoHO(M.s,  Public. 

FREE  SPEECH. 

For  free  speech,  see  Constitutional  Law. 

The  distribution  by  pickets  in  a  labor  union 
boycott,  of  cards  warning  patrons  of  a 
hotel  and  saloon  not  to  patronise  the  place 
as  unfair,  and  threatening  to  publish  the 
names  of  any  who  do  so  may  be  enjoined: 
McCormick  v.  UnUm,  13  0.  a  C.  (N.8.)  645, 
22  O.  C.  D.  166. 

Coercive  measures  to  enforce  a  bt^roott 
may  consist  of  violence  or  any  form  of  in- 
tinddation  suofa  as  threats,  oral,  printed  or 
written.  The  restraint  of  sncb  unlawful  acts 
by  a  court  of  equily  does  not  Tiolat«  aiqr 
riglit  of  trial  by  jary  or  any  constitutional 
provisions  as  to  the  freedom  of  speech  or  the 
press:  MeOormUA  t.  Union,  13  O.  0.  0. 
(N.8.)  646,  22  0.  C.  D.  166.   See  also  BOT- 

COTTS  AND  StHIKEB. 

FREE  TEXT-BOOKS. 

For  free  text  books,  see  also  Schools, 
Public. 

G.  C,  i  7739,  as  amended  91  v.  260,  pro- 
viding for  free  text  books,  etc,  for  use  in 
city  districts,  is  not  in  violation  of  Art. 
XIV,  1 1  of  the  United  States  constitution, 
or  Art.  VI,  1 2  of  the  constitution  of  Ohio: 
Mooney  v.  Bell,  8  O.  N.  P.  668,  11  O.  D. 
(N.P.)  786. 

There  is  no  difference  in  principle  between 
the  furnishing  by  the  school  board  of  a  black- 
board or  a  chart  and  the  furnishing  of 
books,  these  hooks  to  remain  the  property  of 
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the  district  and  to  be  given  out  to  tiu  pupiU 
on  sneh  terms  and  conditioiu  aa  the  board  of 
education. may  prescribe:  Ifooney  t.  Bell,  8 
O.  N.  P.  658,  11  0.  D.  (N.P.)  786. 

The  purchase  of  text  books  and  the  dis- 
tribution, or  the  "loaning  of  them  to  the 
pupils  on  such  terms  and  conditions  as  the 
board  may  prescribe"  is  not  a  discrimination 
in  favor  of  some  and  against  others,  nor  is  it 
a  diversion  of  public  funds  for  the  benefit  of 
part  of  the  taxpayers:  Mooney  v.  Bell,  8  O. 
N.  P.  658,  11  O.  D.  (N.P.)  786.    See  also 

FREE  TURNPIKE. 

For  free  turnpike,  see  Roads;  Ttbmpike 
AVD  Plakk  Road  CouFAiOBa. 

FREIGHT. 

For  freight^  see  Cabbxebb;  Railboad  Coh- 

MIBSIOH. 

FREIGHT  BILL. 

See  Cabbxebb. 

FREIGHT  CHARGES. 

See  Cabbdebs;  Railboam. 

FREIGHT  RATES. 

See  Cabbibbb;  Railboads. 

FREIGHT  TRAINS. 

See  Railboads. 

FRENCH  GRANT. 

For  French  grant,  see  Schools,  Pubuo. 

FRESHETS. 

See  Waters  and  Watebcoubses. 

FRIGHT. 

No  liability  exists  for  acts  of  negligence 
causing  mere  fright  or  shock,  unaccompanied 
by  contemporaneous  physical  injury,  even 
though  subsequent  illness  results,  where  the 
negligent  acts  complained  of  are  neither  wil- 
ful nor  malicious:  Miller  v.  Railway  Co.,  78 
O.  S.  309,  IV  Longsdorf's  Notes,  1041. 

It  would  seem  to  be  a  harsh  rule,  that  a 
person  can  not  recover  for  a  physical  injury, 
as  for  instance  a  rupture  of  the  heart  or  of 
a  blood  vessel;  or  paralysis  or  some  other 
functional  disorder  caused  by  fright  in  con- 


sequenoe  of  tlw  B^ligenee  of  anothw. 
Whether  suoh  rule  vronld  be  followed  wms 
questioned,  but  not  decided:  OhUgtr  t. 
TrootuM  Co.,  3  O.  C.  C.  (N.S.)  369.  13  0.  0. 
D.  265.   See  also  Daxaoes. 

FRIVOLOUS  APPEAL. 

See  Afpkalb;  Ebbob. 

FRIVOLOUS  PLEADING. 

Bee  PUEADINQB. 

FRIVOLOUS  QUESTIONS. 

See  Evidence;  Tbial;  Witnesbes. 

FROGS  FOR  RAILROADS. 

For  frogs  for  railroada,  see  Railboads. 

FRONTAGE. 

For  assnsments  on  frontage,  see  Assess- 
ubntb. 

FRONT-FOOT  RULE. 

See  AsBESSUEirrs. 

FRUCTUS  INDUSTRIALES. 

See  EMm.EMEMTS. 

FUGITIVE  FROM 
JUSTICE. 

For  extradiUon  of  fugitives  from  justice, 
see  ExiBADmoir, 

FUGITIVE  SLAVE. 

For  ectradition  of  fugitives  frtun  justice, 
see  EXTBADTnoN. 

The  rescuer  of  an  escaped  slave  from  the 
owner  violates  tbe  federal  oonaUtatimi: 
In  re  Btuhmll,  9  0.  S.  77.  11  Longadorrs 
Notea,  377. 

Ohio,  Kentucky  and  Virgioia  have  concur- 
rent jurisdiction  over  the  Ohio  river  below 
low  water  mark,  and  Ohio  has  ezolusive  jur- 
isdiction above  low  water  mark.  But  a 
slave  brought  by  bis  master  in  transit  within 
low  water  mark  is  not  so  within  Ohio  as  to 
become  free,  for  the  river  is  a  common  high- 
way from  shore  to  shore:  State  v.  Soppett, 
1  Dec.  Rep.  105,  2  W.  L.  J.  279. 

The  fugitive  slave  law,  passed  by  Con- 
gress February  12,  1793,  was  in  force  in  the 
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NcnFthwesterB  Territoiy,  and  was  not  rqmg- 
Bant  to  the  ordinance  of  1787:  Jonta  t.  Fan 
ZoRt,  46  U.  &  (6  How.)  SIS. 

FULL  BLOOD. 

Bee  DnoDiT  axd  Dibtbibution. 

FULL  FAITH  AND 
CREDIT. 

See  JUD0MB5T;  Recobos. 

FULL  INDORSEMENT. 

See  Neootublb  iNSTBtniENTS. 

FULL  PAID  STOCK. 

See  CoaF<«ATioifs. 

FULL  PANEL. 

See  Jubt: 

FUNDS,  PUBLIC. 

See  PoBLio  Funds. 

FUNERAL  BENEFIT 
ASSOCIATION. 

See  Insdkarok, 

FUNERAL  EXPENSES. 

For  funeral  expenses,  see  Hubbaud  and 
Wznt;  Exnnmna,  ADuuasTRATOBB  mxd  Ad- 

1CIITI8TBATI0N  OT  ESTATES. 

An  expressed  desire  by  a  decedent  as  to  the 
amount  which  should  be  expoided  fm  hie 
funeral  is  without  force  or  effect  unless  such 
desire  has  found  expression  in  his  will:  In 
re  Kawcher,  6  O.  N.  P.  (N.S.)  450.  52  BuU. 
107. 

Where  a  frugal  man,  simple  in  his  tastes 
and  habits  of  living,  and  accustomed  to  hard 
work,  takes  bis  own  life,  leaving  an  estate 
of  eight  hundred  dollars,  an  expenditure  of 
one  hundred  and  fifty  dollars  for  a  casket  is 
extravagant  and  unreasonable,  and  should 
be  disallowed,  notwithstanding  the  sole 
legatee  may  have  acquiesced  therein  at  the 
time:  In  re  KaercXer,  6  0.  N.  P.  (N.S.)  4S9, 
62  Bull.  107. 

Funeral  expenses  and  expenses  of  last  sick- 
ness are  made  preferred  claims  against  es- 
tates of  decedents  under  O.  C,  {  10714,  and 
as  such  should  be  presented  to  the  executor 
or  administrator  for  his  allowance  or  rejec- 
tion, as  provided  by  G.  C,  |  10717:  In  re 
B»taf  of  Jfiller,  12  O.  D.  (N.P.)  602. 


The  statute  of  limitations  against  claims 
for  expenses  of  last  sickness  b^ne  to  run 
from  the  date  of  account,  but  against  funeral 
expenses  not  until  after  the  appointment  of 
an  administrator,  there  being  no  person  to 
sue  or  to  be  sued  during  the  interved  between 
the  death  of  the  deceased  and  the  appoint- 
ment of  his  personal  representative:  In  re 
Estate  of  Miller,  12  O.  D.  (N.P.)  662.  See 

also   EnCUTOBS,    AniaNIBTBATOBS   AND  Ad- 

uiNiSTBATion  or  Estates. 

There  was  no  error  in  admitting  testimony 
as  to  the  funeral  expenses  of  plaintiff's  wif^ 
who  was  killed  in  the  same  accident,  inas- 
much as  they  constituted  a  part  of  the  pe- 
cuniary loss  sustained  by  the  plaintiff,  and 
could  not  be  recovered  in  an  action  begun  by 
the  administrator  under  G.  G.,  1  10770: 
Railway  v.  Taylor,  17  O.  C  D.  757,  8  O.  L. 
R.  30.   See  also  Dauagbs. 

An  assignment  of  a  contract  of  insurance 
issued  by  a  company,  corporation  or  associa- 
tion engaged  in  the  business  of  providing  for 
the  payment  of  funeral,  burial  or  other  ex- 
penses of  deceased  members,  or  certificate 
holders  therein,  or  engaged  in  the  business 
of  providing  any  other  kind  of  insurance,  to 
any  designated  undertaker,  or  undertaking 
concern,  or  to  any  particular  tradesman,  or 
business  man,  is  in  violation  of  G.  C.,  1 006 
and  void:  Aob&tns  V.  Benneeaey,  86  O.  S.  181. 

FUNERAL  INSURANCE. 

See  IifsvUNCi. 

FURNISHING  INTOXI- 
CATING LIQUOR. 

'See  INTOXICATINO  LiQUOK. 

FURTHER  ASSURANCE. 

See  Deeds. 

FURTHERANCE  OF 
COMMON  PURPOSE. 

See  Aidebs,  ABrrross  axd  Acoohpucbs; 

Evidence. 

FURTHERANCE  OF 
JUSTICE. 

See  £«<». 

FUTURE-ACQUIRED 
PROPERTY. 

See  Husband  and  Wife;  Wills,  Lbq- 
AciEs  AND  PEnsia. 
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FUTURE  ADVANCES. 

See  IbttTOAan, 

FUTURE  DAMAGES. 

Bee  OAMAem, 

FUTURE  DELIVERIES. 

For  future  delivnriei,  tee  Saus;  Dax- 

For  futqre  deliTerlee  ae  gunbling  con- 
tracts, »ee  QAVBUifo. 

The  measure  of  damage*  for  breach  of  con- 
tract for  future  deliveries  of  manufactured 
articles,  where  the  time  for  the  performance 
of  the  contract  has  expired,  is  the  difference 
between  the  contract  price  and  the  mar- 
ket prie^  or  U  there  be  no  market  price, 


the  differcnee  between  the  oontract  priee 
and  that  for  which  the  plaintiff  by  the 
ezerdse  of  dtllgeBce  and  judgment  could 
bsTe  obtained  them  at  the  time  and  in 
the  quantities  needed  within  the  limits  of 
the  contract:  Fumaoe  Co.  t.  Htatiiig  Co.,  6 
O.  0.  0.  (N.8.)  620,  17  0.  0.  D.  66S  [af- 
firmed, without  opinion,  H«ating  Co.  v.  Fur- 
«ao*  Oov  73  0.  S.  SM;  afllraed,  without 
opinloo«  Amwoe  Oo.  t.  Hmting  Oo^  76  0.  8. 
580]. 

FUTURE  EARNINGS. 

For  assignments  of  future  eamingi,  aee 

ASSIQNHEIfTS. 

FUTURE  ESTATES. 

See  Fdtdsb  IimuBTS. 


FUTURE  INTERESTS. 

Scope  Note. — Includet  definition;  rever9%on$  find  nmaimderMj  eweoutory  interetta;  con- 
Mtruction;  the  effect  of  gifts  over;  performance  of  conditions;  acceleration  of  remainders; 
d«Ml«ttoii  of  vested  remainders;  devolution  of  title  when  the  remainder  i*  oonHngmt;  right 
of  life-tenant  to  security;  right  of  rematndennaii  to  possession  and  imheriUmee  torn. 

Cross  Referuuet. 

For  life-estates,  see  Life  Estates;  Cubtist;  Downt;  Covebtubx,  Estate  st. 
For  trusts  and  other  equitable  estates,  see  Tbcstb. 

For  the  effect  and  validity  of  inBtruments  creating  future  interests,  see  Deeds;  Lahd* 

LOBO  AKD  TENAlfT;    WnXS,  LSOACIBS  AKD  DETIBBB. 

AH ALTTICAL  OUTUHB. 

L  Deflnitloiu,  8211. 
n.   OlassificationB,  8211. 

A.  BeversionSf  8211. 

B.  BemainderSf  8212. 

1.  Vested  or  contingent  remainders,  8212. 

a.  In  realty,  8212. 

b.  EflEeet  of  direction  for  conversion,  8213. 

c.  Power  to  use  principal  for  support,  8214. 

2.  Remainder  in  personally,  8215. 

C.  Executory  interests,  8216. 

m.  OonBtraction,  8218. 

17.   Oifto  Ov«r,  8219. 

A.  In  case  of  death,  8219. 

B.  Detsth  wthout  issue,  8219. 

1.  Definite  and  indefinite  failure  of  issoe,  8219. 

2.  Interest  of  first  donee,  8220. 

3.  Executory  gift  over,  8222. 

C.  Death  without  heirs,  8222. 

V.   Performance  of  Conditions,  8223. 
VI.  Acceleration  of  Bemaind^,  8223. 
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Vn.  Devolution  of  Vested  Bemainder,  8224. 

VnL  Devolution  of  Title  When  Bemainder  Contingent,  8225. 

A.  In  heirs,  8225. 

B.  In  executors,  8226. 

IX.   Bight  of  Life-tenant  to  Security,  8227. 
X  Bight  of  Bemainder-man  to  FosBession,  8228. 
XL  Inheritance  Tax,  8230. 


1.  DEFINITIONS. 

A  contingent  remainder  is  where  the  estate 
in  remainder  ie  limited  to  take  effect  either 
to  a.  dubious  or  uncertain  person,  or  upon  a 
dubious  or  uncertain  event,  bo  that  the  par- 
ticular estate  may  chance  to  be  determined 
and  the  remainder  never  take  effect:  Burk- 
Kardt  T.  Deokw,  8  O.  K.  P.  (N.S.)  626,  20 
0.  D.  (NJ*.)  106  [afBrmed>  without  opinion, 
by  circuit  court:  Burokhardt  T.  Dedeer,  8  O. 
N.  P.  (NJ3.)  62«]. 

A  vested  remainder  is  where  the  estate  is 
invariably  fixed  to  remain  to  a  determinate 
person  after  the  particular  estate  is  spent: 
Burkhardt  v.  Decker,  8  O.  N.  P.  (N.S.)  526, 
20  0.  D.  (N.P.)  106  [affirmed,  without  opin- 
ion, by  circuit  court,  Burckhardt  T.  Decker,  8 
O.  N.  P.  (N.8.)  5261. 

Under  O.  {8622,  the  issue  of  a  donee 
in  tail,  during  the  life  of  such  donee,  has  no 
estate  or  Interest  in  Uie  lands  entailed  which 
he  can  alienate:  DmgiM  v.  £Iine,  81  O.  S. 
871  [followed  by  Carter  v.  Orossntoible,  11 
O.  N.  P.  {N.8.)  46S,  22  O.  D.  (N.P.)  680]. 

n.  CLASSIFICATIONS. 
A.  Bkvkbsiors. 

The  abandonment  of  a  canal  does  not 
oanse  the  title  to  the  land  beltmglng  thereto 
to  KVert  to  the  original  owners,  their  heirs 
or  devisees,  bat  the  title  remains  in  the  state 
until  granted  out  by  proper  conveyance: 
SaUwaj/  T.  Velaon,  14  O.  C.  G.  (N.8.)  120, 
22  O.  C.  O.  431  [affirming  Railway  v.  ifelaon, 
9  O.  N.  P.  (N&)  66,  20  O.  D.  (N.P.)  704]. 

The  right  of  reversion  In  property  dedi- 
cated for  street  purposes  as  between  the 
original  proprietor  and  an  abutting  lot  owner 
is  in  sakl  owner  of  abutting  lots:  Oallm  v. 
Light  Oo.t  66  0.  8. 166,  lY  Longsdorf  s  Notes, 
901.  See  Smsn.   

The  statute  (32  Henry  Vin,  c.  34)  en- 
abling the  assignee  of  the  reversion  to  main- 
tain an  action  in  his  own  name  upon  express 
real  covenants  running  with  the  land,  is  not 
a  part  ol  the  law  of  this  state:  Crawford  v. 
Chapman,  17  0.  449,  I  Longsdorfs  Notes, 
821. 

Operative  words  of  conveyance  are  required 
either  to  engraft  a  reservation  of  a  fee  in 


reversion  upon  a  grant  of  a  fee  simple,  or  to 
convey  a  remainder  in  fee,  in  such  wise  as 
to  reduce  a  fee  simple  granted  to  an  estate 
for  life  or  anything  less  than  a  fee  simple: 
Lee  T.  Boon,  5  O.  a  0.  (N.S.)  360,  10  O.  a 
B.  709. 

For  reversions  after  estates  for  years,  see 
LunnABD  aud  Teraht. 


B.  BncAZHDns. 
1.  Teeted  or  Contfyigeitt  Bemaindert. 
(a)    In  Realtjf. 

The  law  favors  the  vesting  of  estates,  and 
a  devise  of  real  estate  will  be  deemed  vested 
at  the  testator's  death  unlen  the  contrary  Is 
so  clearly  expressed  that  the  terms  of  the 
will  wotild  he  otherwise  opposed.  To  this 
end  words  of  seoning  condition  will,  if  pos- 
sible, be  deemed  to  postpone  possession  on^, 
and  not  presoit  right:  Linton  t.  Layoode, 
83  O.  S.  128,  in  Longsdorfa  Notes,  660. 

A  devise  to  persons  when  one  of  them  ar- 
rives at  age  vesta  immediately,  and  is  not 
defeated  by  the  devisee's  death  before  ma> 
tnrity.  The  words  of  futurity  merely  post- 
pone possession,  and  do  not  Import  contin- 
gency. Accordingly,  a  conveyance  by  a  dev- 
isee passes  title:  Linton  t.  Layoock,  33  O.  S. 
O.  a  128,  ni  Longsdorfa  Notes,  660. 

The  rule  as  to  personalty  that  a  direction 
to  pay  or  divide  vests  an  interest  on^  at  the 
time  fixed  for  paying  or  dividing  does  not 
apply  to  real  estate:  Linton  v.  Layoook,  83 
0.  a  128,  m  Longsdorf  s  Notes,  «60. 

A  devise  to  a  wife  lor  life,  and  if  she.  die 
before  all  the  children  are  of  age,  then  those 
who  have  not  left  home,  and  have  submitted 
to  ha  eontroU  shall  share  equally  when  the 
youngest  is  of  age.  It  was  held  that  the 
diildren  took  a  remainder  in  fee  contingent 
<m  her  death  before  the  youngest  is  of  age, 
and  if  she  survives  that  date,  they  took  as 
heirs,  and  not  as  devisees,  and,  henc^  that 
cme  had  left  home  is  of  no  consequence: 
Ohamlert  v.  Foreythe,  1  0.  a  0.  282,  1  O.  ' 
C.  D.  106. 

A  devise  to  a  daughter  for  life,  and  at  her 
death  the  land  to  be  sold  and  the  proceeds 
to  be  divided  between  her  and  testator's  son, 
"or  their  heirs,"  gives  the  daughter  a  vested 
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ranainder,  hence  at  her  death  her  half  of  the 
proceeds  of  wle,  ae  between  her  heirs  and 
her  administrator  claiming  it  to  pay  lier 
creditors,  it  must  be  distributed  to  the  latter: 
Fmdimtr  v.  Ctevmger,  36  BulL  125  [withont 
opinion  in  supreme  court]. 

Uuder  a  devise  to  a  wife,  for  and  during 
her  natural  life,  provided  Bhe  does  uot  again 
marry,  and  at  her  death  or  marriage  the  es- 
tate to  be  equally  divided  between  testator's 
children,  the  children  of  deceased  children  to 
take  their  parents'  share,  the  children  take 
a  vested  interest  subject  to  being  divested  by 
the  happening  of  a  contingent  event:  Burh- 
hardt  v.  Decker,  8  0.  N.  P.  {N.S.)  526.  20 
O.  D.  (N.P.)  106  [affirmed,  without  opinion, 
by  circuit  court,  Burckhardt  v.  Decker,  8  O. 
K.  P.  (N.S.)  526]. 

A  devise  to  the  widow  for  life  without  dis- 
posing of  the  remainder,  leaves  the  remain- 
der to  descend  at  once  as  a  vested  interest, 
and  it  is  not  an  expectancy;  accordingly,  it 
is  subject  to  dower  of  spouses  of  the  ronain- 
dennoi:  Oroppengeiaer  v.  ITolter,  19  O.  C.  C. 
£70,  10  O.  C.  D.  67S. 

A  devise  of  rents  to  children,  and  such 
children  as  they  might  have,  share  and  share 
alike,  the  share  of  grandchildren  dying 
Iiefore  majority  to  become  common 
stock  and  divided  as  aforesaid,  and  as 
each  grandchild  came  of  age  its  share  to 
go  to  its  parents  for  life,  and  if  the  parents 
died,  their  share  to  be  used,  to  bring  up  their 
minor  children,  and  when  all  the  parents 
died,  the  real  estate  to  be  divided  among  the 
grandchildren,  it  was  held  that  the  remain- 
der after  the  life  estate  to  the  children  and 
grandchildren  during  the  children's  lives 
vested  in  the  grandchildren  subject  to  be 
opened  to  let  in  afterbom,  and  great  grand- 
children took  by  descent  from  the  grand- 
ehildien,  and  not  by  devise:  Dmnie  v.  Mul' 
lane,  1  O.  C.  C.  399,  1  O.  C.  D.  223  [affirmed, 
without  opijiion,  Mullane  v.  Dennt«,  20  Bull. 
4721. 

(b)    Effect  of  Dirtctim  for  Conoer«jon. 

A  devise  of  the  entire  estate  to  the  wife  fOr 
life,  remainder  to  two  children  lor  life  and 
then  after  their  death  the  whole  estate  real 
and  personal  to  be  "sold  and  the  proceeds 
divided"  among  two  other  children  and  the 
heirs  of  two  deceased  children.  It  was  held 
that  the  latter  clause  containing  no  dis- 
positive words  confers  a  vested  estate  va  the 
devisees  with  a  postponement  merely  of  the 
enjoyment,  and  they  can  devise  it  before  ex- 
piration of  the  life  estates  and  their  devisees 
may  elect  to  tske  the  real  estate  and  have 
it  partitioned  instead  of  sold:  Weymouth  v. 
/not*,  6  O.  N.  P.  248,  7  O.  D.  (N.P.)  91. 


Where  exeeators  an  to  lease,  mortgage 
and  under  certain  contingencies  sell  real  es- 
tate and  after  sneh  sale  distribute  the  pro- 
eeeds  among  childrm  or  their  heirs  in  ease 
of  death  before  sale,  the  title  does  not  Test 
in  the  children  but  the  gift  is  of  poaonalty 
and  to  the  heirs  living  at  the  time  of  dis- 
tribution: Kline  T.  Martha  12  O.  C.  0.  646. 
5  O.  a  D.  362. 

A  devise  of  a  farm  for  twelve  years  after 
which  the  executor  shall  sell  and  divide  the 
proceeds  among  children  equally  gives  the 
executor  but  a  mere  naked  power  and  vests 
the  fee  in  the  children  at  once,  subject  to  be 
divested  by  sale.  Accordingly,  a  child's  share 
is  subject  to  a  judgment  lien,  and  in  case  of 
sale  the  lien  is  transferred  to  the  fund: 
^arJ;man  v.  Bain,  6  0.  N.  P.  608,  5  O.  D. 
(N.P.)  474. 

A  devise  of  real  estate  to  executors  in 
trust  to  sell  within  fifteen  years  and  divide 
proceeds  when  sold  among  children,  but  if 
any  die  without  issue  his  interest  to  go  to 
the  survivors,  does  not  vest  in  any  child  any 
interest  in  proceeds  of  sales  made  after  his 
death:  Tntet  Co.  v.  Darr,  19  0.  C.  C.  497,  10 
O.  C.  D.  654. 

A  further  provision  that  one  child's  share 
of  the  personalty  shall  be  paid  over  to  him 
when  he  is  twenty-five  years  old  and  no 
longer  held  in  trust  does  not  limit  the  ex- 
ecutor's right  to  take  fifteen  years  to  sell 
realty  nor  give  such  child  an  interest  in 
realty  sold  after  his  death  occurring  after 
he  becomes  twenty-five:  Trust  Co.  t.  Dorr, 
19  O.  C.  C.  497,  10  O.  C.  D.  554. 

(c)    Power  to  Use  Principal  for  Support. 

A  remainder  in  personalty  is  not  destroyed 
by  an  absolute  power  of  disposition  given  to 
the  first  taker,  unless  a  total  rqnignaney  be- 
tween the  two  gifts  exists:  Prudm  v.  Pruden, 
14  0.  8.  251,  n  Longsdorfs  Notes,  661. 

If  the  power  of  diqwsition  la  for  partic- 
ular objects  or  purposes,  as  the  support  of 
a  person,  there  is  no  total  repugnam^.  al- 
though such  purposes  may  require  the  whole 
property,  and  a  gift  of  the  nnappropriated 
part  is  valid:  Pruden  v.  Prudm,  14  O.  S. 
251,  II  Longsdorf's  Notes,  651. 

A  devise  for  life  to  the  widow,  with  right 
to  control  and  use  principal  and  interest  for 
support,  the  uneonsumed  remainder  to  go 
to  t^e  children,  gives  them  an  interest  which 
is  vested,  though  the  amount  is  contingent: 
Min  Young  v.  Min  Young,  47  0.  8.  601,  IV 
Longsdorf's  Notes,  390. 

A  bequest  was  made  of  all  personal  es- 
tate to  the  wife,  and  at  her  death  "said 
personal  estate,  or  so  much  thereof  as  shall 
be  uneonsumed,  to  be  equally  divided  be- 
tween" his  heirs,  naming  th«n.  The  wife 
elected  to  take  under  the  will,  and  the  ox- 
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ecntor,  after  paTing  debts,  delivered  the 
balance  of  the  personalty  to  her.  It  waa  held 
that  the  widow  was  entitled  to  the  posses- 
■ion  thereof,  and  when  the  executor  delivered 
it  to  her,  he  fully  administered  the  estate, 
and  is  not  responsible  for  the  unconsiuned 
remainder,  nor  required  to  account  therefor 
in  the  probate  court:  Posegate  v.  South,  46 
O.  S.  301,  IV  LongBdorfs  Xotea,  333. 

A  deviae  was  made  of  all  property  to 
a  wife  for  life,  remainder  to  children,  after 
paying  debts  of  her  contracting.  After  set- 
tling the  estate  and  paying  the  balance  to 
the  widow  she  died  leaving  part  of  the  es- 
tate and  a  debt.  It  was  held  not  to  be  the 
duty  of  the  executor  to  pay  her  debt  nor 
divide  the  remainder.  Accordingly,  his  bond 
is  not  liable,  although  a  judgment  for  the 
widow's  debt  was  obtained  against  him  and 
he  sold  the  real  estate  by  order  of  court  to 
pay  it,  but  did  not  pay  it  or  divide  the 
residue  to  remaindermen:  Flickinger  v. 
Bwm,  40  0.  S.  691,  IV  Longsdorfa  Notes, 
43. 

A  devise  to  the  wife  of  the  balance  of 
my  estate  to  sell,  rent,  or  possess,  m  long 
as  she  remains  my  widow,  but  in  ease  <rf  her 
death  or  remarriage,  then  to  the  heirs  of 
my  five  children  as  they  become  ol  age,  after 
tlw  debts  of  ny  wife's  contracting  are  paid, 
tiie  grandchildren  accepted  the  devise  and 
survived  the  widow,  who  left  tiie  real  estate 
and  part  of  the  personalty  and  a  debt  for 
support,  it  was  held  a  vested  remainder  in 
such  perscmalty  as  might  be  left,  and  a  re- 
mainder in  fee  in  the  realty,  vested  im- 
mediately in  the  grandchildroi  in  common. 
By  accepting  tiie  devise,  however,  they  be- 
came personally  liable  for  the  widow's  debt, 
which  was  also  a  charge  on  the  remainders: 
Fliekinger  v.  8aum,  40  O.  S.  591,  IV  LongB- 
dorfs Notes,  43. 

A  devise  to  the  widow  for  life  with  full 
power  to  dispose  of  and  reinvest,  and  at 
her  death  the  estate  to  be  divided  into  ten 
parts  and  go  to  named  persons,  but  if  any 
die  without  issue  his  share  to  go  to  the 
others,  gives  the  remaindermen  a  vested  in- 
terest which  is  subject  to  the  lien  of  a  judg- 
ment; Moore  v.  Hermeourt,  10  0.  C.  C.  420, 
6  O.  C.  D.  626. 

2.    Remainder  in  Peraonalty. 

A  remainder  over  in  personalty  may  be 
limited  by  devise,  and  the  remaindermen 
take  as  purchasers:  King  v.  Beck,  15  O.  559, 
I  Longsdorf's  Notes,  730. 

If  testator's  wife  is  to  have  the  use  of  all 
the  property  for  life  to  bring  up  the  chil- 
dren, and  at  her  decease  an  equal  division, 
the  daughters  to  have  the  movable  prop- 
erty, this  gives  her  a  life  estate  in  the  person- 
alty with  ronainder  in  the  daughters,  and 


her  investment  of  it  in  real  estate  is  to  be 
treated  as  if  for  herself  for  life  with  such 
remainder:  Williamaon  v.  Hall,  3  Dee.  Bep. 
604,  10  Am.  L.  Reg.  (N.S.)  466. 

A  legacy  to  B,  payable  at  the  deatii  of  the 
testator's  widow,  vests  at  onc^  and  ac- 
cordingly does  not  lapse  by  B's  death  be- 
fore the  widow,  but  is  payable  to  his  adminis- 
trators: McOuffejf  V.  Brooke,  13  Dec  Bep. 
873,  2  C.  S.  C.  R.  231. 

A  devise  of  all  property  to  a  wife  for  life 
and  at  her  death  to  be  distributed  accord- 
ing to  law,  gives  to  the  children  a  contingent 
remainder  vesting  at  the  wife's  death.  Ac- 
cordingly where  she  exchanged  stock  in  an 
expiring  company  for  stock  in  the  reorganized 
company  giving  the  company  an  option  to 
purchase  it  at  par  after  her  death,  such 
contract  of  purchase  does  not  bind  the  re- 
maindermen, nor  are  they  estopped  by  liqise 
of  time  and  receiving  braeflto  inm  the 
stock  from  her  because  being  contingent  re- 
maindermen they  could  not  interfere.  Bonus 
stock  issued  to  her  is  also  subject  to  the  re- 
mainder: Oamea  v.  McAfee,  11  O.  K.  P.  (K. 
8.)  617. 

Where,  after  a  testator's  death,  a  eorpwa- 
titm  in  which  he  htlA  stock  sold  out  at  a 
grmt  profit  to  another  corporatl<Hi,  which 
issued  two  shares  for  every  one  of  the  old, 
and  still  further  large  inoreaaes  in  value 
were  had  lai^ly  from  earnings,  but  the  in* 
creases  were  employed  in  the  business  and 
were  not  separated  for  distribution,  such 
increases  are  not  income  of  the  estate  under 
the  will,  but  go  to  devisees  of  the  remainder: 
MUler  V.  Miner,  18  O.  N.  P.  (N.S.)  I  [for 
opinion  on  appeal,  see  Miller  T.  Miller,  15 
O.  C.  C.  (N.S.)  481,  24  O.  C.  D.  43]. 

A  gift  of  property,  chiefly  personalty,  to 
trustees  to  pay  certain  annuities  out  of  the 
income  of  the  estate  and  after  the  final  ces- 
siftUon  of  such  annuities  to  distribute  the 
estate  among  certain  children  and  grand- 
children of  the  testator  then  living  and  the 
heirs  of  the  body  of  those  deceased  and  in 
default  of  such  heirs  to  their  brothers  and 
sisters  gives  a  contingent  interest  only  until 
the  time  for  distribution  as  fixed  by  the 
terms  of  the  will:  Hamilton  v.  Rodgern,  88 
0.  S.  242.  ni  LongBdorfs  Notes,  066. 

C.    EXBOUTOBY  iNTEBEaTS. 

An  estate  to  begin  at  the  death  of  the  life 
tenant  is  not  a  remainder,  for  it  is  not 
what  remained  alter  carving  out  a  particular 
estate,  hut  an  estate  to  begin  at  the  happen- 
ing of  a  particular  event  and  would  not  be- 
gin until  the  life  tenant's  death,  even  though 
his  life  estate  terminated  before:  Solt  v. 
Lamb,  17  O.  S.  374,  IT  Longsdorfs  Notes, 
838. 
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A  deriM  was  made  to  one  for  life,  and  at 
bia  death  the  land  wa«  to  be  sold  and  the 
proceeds  to  be  divided  among  his  children. 
Such  devise  gives  an  executory  interest  and 
not  a  remainder.  Accordingly,  tbe  statute 
of  limitations  would  not  begin  agunst  them 
until  bis  death.  If  it  were  a  remainder  the 
statute  would  begin  when  the  life  estate 
ended:  Bott  T.  Lamb,  17  0.  S.  874,  II  Longs- 
dorf  8  Notes,  838. 

An  executory  devise  is  suoh  a  Hmita^on 
of  a  future  estate  or  interest,  as  the  law 
admits  in  the  case  of  a  will,  but  which  is 
contrary  to  the  rules  of  limitation  in  con- 
veyances at  common  law:  Thompaon  v.  Hoop, 
6  0.  8.  480,  II  Longsdorfs  Notes,  261. 

Failure  of  the  particular  estate  does  not 
destroy  a  contingent  remainder  created  by 
will  supporting  it,  hut  it  may  be  upheld  as 
an  executory  devise:  Thomp9on  v.  Hoop,  6 
O.  8.  480.  II  Longsdorfs  Notes,  261. 

Under  a  devise  to  the  widow  and  re- 
mainder and  after  her  death,  to  one  of  the 
Boni^  if  she  refuses  to  take  under  the  will, 
the  remunder  will  take  effect  as  an  ex- 
ecutory devise:  Thompson  T.  Boop,  6  O.  S. 
480,  n  LottgsdorFs  Notes,  261. 

Under  a  devise  to  tlie  widow  in  order  to 
raise  younger  children  as  long  as  she  is 
widow,  ud  if  she  dies  the  land  not  to  be 
di^osed  of  until  the  youngest  child  is  of 
age,  it  was  held  tixn^  the  widow's  estate 
may  be  extinct,  no  partition  ean  be  had 
among  the  diiMren  until  majority  d  the 
youngest:  Davivm  v.  Wol/,  9  O.  78, 1  Longs- 
dorfs Notes,  462. 

A  limitation  over  of  personal  proper^ 
dependent  on  a  future  uncertain  event  (as 
an  ahstdute  mcmey  l^aey  to  A,  but  if  she 
dies  without  leaving  children,  thai  over* 
takes  effect  (if  at  all)  as  an  executory  de- 
vise and  not  as  a  remainder,  and  no  interest 
vests  in  them  until  the  contingency :  Lapham 
V.  Martin,  33  O.  S.  99,  III  Longsdorfi 
Notes,  060. 

If  the  testator  has  provided  for  the  sale 
of  his  lands  by  his  executors  after  the  death 
of  his  widow,  and  the  division  of  the  pro- 
ceeds between  his  five  children,  and  that  if 
any  of  his  children  should  die  before  dis- 
tribution, the  share  of  such  child  or  children 
should  go  to  his  or  their  heirs,  the  law  of 
succession  with  respect  to  the  proceeds  from 
the  sale  of  said  land  when  finally  made  by 
the  executors  is  not  found  in  the  statute  of 
descent  but  of  distribution,  and  the  time  of 
the  distribution  determines  who  are  the  lega- 
tees; and  a  quitclaim  deed  given  by  one  of 
the  sons  to  his  divorced  wife  of  all  his  right, 
title  and  interest  in  said  land,  executed  dur- 
ing the  lifetime  of  their  mother,  is  void  and 
without  effect:  Kniaety  v.  Towig,  16  0.  C 
C.  (NJS.)  49,  23  O.  C.  D.  439. 


A  devise  to  A  in  trust  for  B,  A  to  care 
for  and  lease  the  realty  devised  and  after 
paying  taxes,  repairs  and  expenses  to  pay 
from  the  proceeds  to  B  in  monthly  install- 
ments the  sum  of  three  thousand  dollars  per 
annum  for  ten  years  alter  testator's  death 
and  the  sum  of  Ave  thousand  dollars  per 
annum  for  the  second  term  of  ten  years 
after  testator's  death  and  at  the  end  of  such 
twenty  year  period  A,  to  convey  such  realty 
to  B  if  living,  and  if  dead,  to  his  children 
and  heirs,  share  and  share  alike,  creates  a 
passive  trust  in  A  with  a  fee  in  B  and  an 
executory  devise  over  to  B's  children  or 
heirs  on  condition  that  B  died  within  the 
twenty  year  period;  and  without  the  con- 
sent of  the  beneficiary  the  trust  m*y  he 
terminated  and  trustee  may  be  required  to 
convey  the  properi?  to  the  beneficiary  with 
condition  subsequent  In  the  event  of  the 
death  of  such  beneficiary  within  twienty 
years  from  the  death  of  testator:  JCtsfer  t. 
Bard,  8  O.  N.  P.  (N.S.)  377;  »ub  nomine, 
Koifer  v.  Bard,  20  O.  D.  (N.P.)  629. 

An  interest  accruing  in  a  survivor  by  an 
executory  devise  is  subject  to  the  same  con- 
tingency as  his  original  interest,  and  passes 
to  his  survivors  in  like  manner  if  he  die 
without  issue:  Taylor  v.  Fatter,  17  O.  8. 
166,  II  Longsdorfs  Notes,  824. 

in.  coNsiBucnoN. 

The  father  of  seven  children,  three  of 
wluan  were  the  sons  of  his  seoond  marriage, 
devised  part  of  his  estate  to  the  tliree  Utter 
to  vest  at  a  future  date,  and  in  another 
part  of  his  will  he  provided  generally  that 
if  any  ehild  died  without  issue  hia  Shan 
should  go  to  his  brothers  and  sisters,  but 
all  other  devises  were  not  to  his  other  chil- 
dren, but  to  tiieir  children,  thus  showing 
an  intention  to  exclude  his  other  ehildren, 
of  whom  the  girls  were  married,  and  the 
boys  in  debt,  it  was  held  tiiat  he  intended 
that  fm  the  death  of  one  of  the  three  sons 
of  the  second  marriage  his  share  should  go 
only  to  his  brothers  of  the  whole  Uood,  ex- 
cluding the  brothers  and  sisters  of  the  first 
marriage:  BamUton  v.  Rodger$,  36  O.  8. 
242,  ni  Longsdorfs  Notes,  066. 

A  bequest  of  dividends  of  stocks,  without 
limitation  of  time  or  other  qualification,  car- 
ries the  stock  themselves:  Collier  v.  OoWer, 
3  O.  S.  369,  II  Longsdorfs  Notes,  36. 

A  clause,  "when  all  my  sisters,  nieces, 
nephews  and  brother,  hereinbefore  made  bene- 
ficiaries of  the  income,"  are  dead,  the  trus- 
tees shall  divide  the  estate  into  as  many 
equal  parts  as  there  are  surviving  children 
of  the  above,  and  give  one  of  said  parte  to 
each  absolutely,  requires  distribution  as  soon 
as  all  of  said  beneficiaries  are  dead:  Bar6our 


Digitized  by  Google 


8»9 


FUTURE  XNTBBBITB  IV. 


SS20 


v.  Gallagher,  IS  O.  C.  C.  {N.S.)  73,  23  O. 

0.  D.  607  taffirmed,  without  opinion,  Ooodloe 
V.  Barbour,  87  0.  S.  510]. 

A  deriae  to  a  child  or  children,  but  if  they 
die  before  twenty-one,  or  without  issue,  then 
over  to  the  widow,  ia  to  be  construed  as  if 
^r'was'au^  and  the  estate  does  not  go  over 
unless  both  contingeneiea  happen.  Such  is 
the  universal  construction  of  this  provision, 
founded  on  presumed  intention  ot  the  tetta- 
tori  Ward  j.  Bamwt  2  0.  B.  241,  I  hoaga- 
dorf  B  Notes,  1046. 

A  devise  was  made  to  A  and  her  iame, 
and  if  she  should  die  tmder  twoify-one  Tears 
old,  leaving  no  living  issue  Uioi  over.  If  A 
dies  over  twenty-one  but  witiiout  issue,  the 
remUnder  never  takes  cfTeot  The  word  "or" 
ean  not  be  inserted  ^ter  twen^-one  years 
old,  and  if  it  could,  it  would  be  eonstmed 
"and":  Harhnesa  v.  ComiHg,  24  O.  B.  416, 
in  Loogsdorfs  Notes,  181. 

A  devise  to  a  granddaughter  of  her  de- 
ceased mother's  share,  but  if  she  dies  be- 
fore naehing  eighteen  years  or  without  is- 
sue,  then  to  testator's  heirs,  it  was  held  "or'* 
is  to  be  construed  "and,"  and  the  grand- 
child having  died  over  eighteen  but  without 
issue,  her  share  belongs  to  her  estate:  Minnix 
T.  Eikenberry,  36  Bull.  227  [without  opinion, 
in  supreme  court], 

A  release  of  all  right  in  real  property 
"vested  or  contingent"  in  articles  of  sepa- 
ration and  division  of  property  reasonably 
and  fairly  made,  will  not  affect  the  wife's  in- 
heriting real  estate  if  the  husband  dies  in- 
testate. The  chance  of  inheriting  real  es- 
tate, unlike  personalty,  is  a  mere  possibility 
or  expectancy  and  is  neither  a  vested 
contingent  interest  under  the  contract,  for 
be  could  have  cut  it  off  by  will:  Smith  v. 
Smith,  57  O.  8.  27,  IV  Longsdorfs  Notes, 
706.   See  also  Husbakd  ahd  Wirt, 

IV,   GIFTS  OVER. 

A.   In  Oabe  of  Death. 

In  a  devise,  "if  my  wife  should  marry  or, 
at  her  death,  I  devise  my  property  to  be 
equally  divided  among  my  children,  except 
those  who  are  deceased,"  the  words  "are  de- 
ceased" meau  at  the  widow's  death  and  not 
at  the  date  of  the  will,  for  otherwise  the 
exception  would  be  useless:  Burdsall  T,  Burd- 
•all,  15  O.  C,  C,  (N.S.)  01,  23  O.  C.  D,  489. 

B.   Death  Without  Issue. 

1.  Definito  and  Indefimite  Failure  of  luue. 

A  devise  to  A,  hut  If  he  "die  without  is- 
sue,**  or  without  hdrs  or  children,  then  to 
B,  means  without  survivii^  Issue,  ud  if  A's 
isane  die  before  he  does,  B  takes:  Paritk  r. 


Ferris,  6  O.  S.  563,  H  Longsdorfs  Notes, 
268  [reversing  Pariah  v.  Ferria,  3  Dec.  Rep. 
353,  8  Am.  L.  Reg.  101];  ATtles  v.  Gray, 
12  O.  8.  320,  II  Longsdorfs  Notes,  566; 
Piatt  V,  iSr«i(o«,  37  O.  8.  353,  HI  Longs- 
dorfs Notes,  918;  BiMth  v.  HankiM,  27  O. 
B.  371,  in  Longsdorfs  Notes,  363. 

A  devise  of  a  part  of  a  residue  to  two 
grandchildren  and  if  botii  die  without  is- 
sue, the  pr<^rty  ''coming  to"  them  "shall 
be  given"  to  the  other  grandchildren,  it  was 
hdd  the  eontingaicy  referred  to  the  time  of 
the  testatrix's  death,  and  if  the  two  grand- 
childrm  survive  her,  their  shares  become  ab- 
solute, and  <m  their  death  without  isane 
passed  to  their  hdra  and  not  to  the  other 
grand^ildren:  Baker  t.  JfcOreir,  41  O.  8. 
lis,  IV  Lougadorfs  Notes,  S3. 

The  doctrine  that,  where  real  estate  is 
devised  in  terms  denoting  an-  intention  that 
the  primary  devisee  shall  take  a  fee  simple 
on  the  death  of  the  testator,  followed  1^  a 
devise  over  in  ease  of  hia  deatii  without  is- 
sue, the  latter  words  refer  to  a  death  in  the 
lifetime  of  the  testator,  ia  not  the  law  of 
Ohio.  Such  words,  or  words  of  similar  im* 
port,  are  to  be  interpreted  according  to  their 
popular  and  natural  meaning,  and  as  refer- 
ring to  the  time  of  the  death  of  the  first 
taker,  unless  the  contrary  intention  is  plain- 
ly expressed  in  the  wilt,  or  is  necessary  to 
carry  out  its  undoubted  purpose:  Walker  x. 
Walker,  20  O.  C.  C.  409,  11  O.  0.  D.  291. 

A  devise  with  a  proviso  thus,  "in  case  my 
said  children  shall  die  without  issue,  then 
after  the  death  of  my  said  wife"  the  prop- 
erty shall  go  as  follows.  It  was  held  that 
where,  the  will  points  to  a  period  of  dis- 
tribution the  words  "die  without  issue,"  are 
to  be  restricted  to  death  without  issue  prior 
to  such  period:  Pendleton  v.  Boxoler,  II  Dec. 
Rep.  S51,  27  Bull.  313;  Smith  v.  Hankinn, 
27  O.  S,  371,  III  Longsdorfs  Notes,  363. 

A  devise  to  A,  and  if  she  dies,  then  to  her 
child,  or  if  the  child  dies,  then  to  brothers 
and  sisters  of  A,  ia  substitotionary,  and 
means  if  A  dies  before  the  testator.  And 
if  the  divesting  contingency  be  death  with- 
out issue,  and  not  mere  death  alone,  it  may 
be  similarily  restricted  even  in  Ohio  if  snch 
intent  otherwise  appear,  and  then  A,  sur- 
viving the  testator,  will  take  an  indefeasible 
fee:  Patterson  v.  Barhart^  11  Dec  Rep.  787, 
29  Bull.  313. 


2.   Interest  of  Firat  Donee. 

A  devise  to  A  and  B,  and  if  dther  dies 
without  lineal  descendants,  his  share  to  go 
to  the  otiier,  with  a  gift  over  in  case  of  the 
death  of  each  without  lineal  deacendanra, 
gives  to  A  and  B  each  a  fee,  on  ccmditlon 
subsequent  subject  to  be  divested  by  dying 
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without  issue.  The  estate  given  is  not  a 
life  estate  with  remainder  over  to  the  de- 
scendants of  each:  Anderson  v.  Realty  Co.. 
79  0.  S.  23,  IV  LongBdorf's  Notes,  1043 
[affirming  Anderson  t.  Realty  Co.,  9  O.  C. 

C.  (N.S.)  473,  19  O.  C.  D.  207;  and  affirmed, 
on  question  of  jurisdiction,  in  Anderson  ^. 
Realty  Co.,  222  U.  S.  164];  Trust  Co.  v. 
Anderson,  11  0.  C.  C.  (N.S.)  177,  20  O.  0. 

D.  401  [affirmed,  in  Anderson  v.  Trust  Co., 
86  0.  8.  320,  on  authority  of  Anderson  T. 
ReaXty  Co.,  -79  O.  S.  23,  IV  Longadorfa 
Notes,  10431;  Trust  Go.  T.  ^K<f«r»>»,  11  O. 
C.  C.  {N.S.)  246  [affirmed,  without  opinion, 
Anderson  v.  Trust  Co.,  86  0.  S.  320,  on  au- 
thority of  Anderson  v.  Realty  Co.,  79  O. 
28,  IV  Longsdorf's  Notes,  1043] ;  Messenger 
v.-  Anderson,  225  U.  S.  436  [reversing  Mes- 
senger v.  Anderson,  171  Fed.  786,  96  C.  C.  A. 
446;  for  opinions  on  former  proceedings  m 
error  m  tiiis  action,  Bee  Andenon  t.  Ifessen- 
ger,  168  Fed.  260,  85  C.  C.  A.  468;  Anderson 
V.  Messenger,  146  Fed.  929,  77  C.  C.  A.  179]. 

A  devlB^  thus,  at  the  death  of  my  wife  I 
give  to  two  Bona,  and  if  either  die  without 
living  children,  his  Bhare  to  go  to  the  sur- 
vivor, and  if  both  die  leaving  no  heirs,  then 
over.  It  was  held  that  each  took  a  vested 
remainder  in  fee  defeasible  on  the  death  of 
either  without  children.  The  word  "both" 
does  not  mean  "either."  If  one  dies  leav- 
ing children,  the  other's  share  becomes  ab- 
solute, and  is  no  longer  subject  to  be  divested 
by  the  contingency:  Collins  v.  Collins,  40  0. 
8.  353,  rV  Longsdorf's  Notes,  30. 

An  equitable  estate  conveyed  to  husband 
and  wife  is  held  as  tenants  in  common.  The 
unity  of  their  relation  does  not  make  eithei 
take  by  survivorship  on  the  other's  death, 
but  his  or  her  heirs  take:  Wilson  v.  Fleming, 
13  O.  68,  I  Longsdorf's  Notes,  624. 

A  deed  to  A  and  his  wife  jointly,  their 
heira  and  assigns,  and  to  the  survivor  of 
them,  his  or  her  separate  heirs  and  assigns, 
gives  the  survivor  the  entire  estate  in  fee 
and  not  the  half  in  common  with  the  de- 
ceased's heirs:  Leiois  v.  Baldwin,  11  0.  352, 
I  Longsdorf's  Notes,  565. 

A  devise  to  a  daughter,  but  if  she  dies 
without  issue  then  her  share  to  a  son,  gives 
her  a  fee  simple  determinable  on  the  con- 
tingency, when  it  would  pass  to  the  son  by 
way  of  executory  devise:  Tfiles  v.  Oray,  12 
0.  S.  320,  II  T^ngsdorfs  Notes,  566. 

A  devise  of  real  estate  to  children,  and 
if  any  die  without  issue  their  shares  to  go 
to  the  survivors,  gives  each  a  fee  determin- 
able on  dying  without  issue.  In  case  of 
Buch  deatii  such  share  goes  to  the  survivora 
by  way  of  executory  devise:  Taylor  v.  Poster, 
17  O.  8.  166,  II  Longsdorfa  Notes.  824. 

A  deiTise  wu  made  to  a  daughter  A  for 
lif^  with  ronainder  to  others  if  she  diss 


!  without  living  issue.  Such  remainder  is 
:  on  definite  failure  of  issue.  A  does  not  take 
{ an  estate  tail  but  a  life  estate  under  the 
will,  and  being  the  only  child  she  also  takes 
the  remainder  by  descent  subject  to  its  being 
divested  by  leaving  no  issue.  Accordingly, 
if  she  leaves  issue  her  husband  is  entitled  to 
dower:  Woodliff  v.  DuckwaU,  19  O.  C.  C. 
564,  10  O.  C.  D.  686. 

A  devise  in  absolute  terms  to  A,  and  in  a 
later  clause  of  the  will  a  limitation  over  in 
case  of  A'a  death  without  iasue,  ia  not  a 
life  estate,  and  ranainder  but  a  fee  and  an 
executory  devise,  and  the  first  devisee  may 
have  partition:  Patterson  v.  Barhart,  11 
Dec.  Rep.  787,  29  Bull.  313. 

A  devise  to  a  son  with  words  of  perpetu- 
ity, and  a  later  clause  that  if  he  should  die 
without  issue  before  the  testator's  widov, 
she  should  have  the  land  for  life,  but  malces 
no  provision  for  a  remainder,  does  not  make 
the  remainder  intestate  property,  but  only 
defeats  the  scm's  interest  to  the  extent  that 
the  leaser  interest  is  carved  out  ctf  it,  at 
least  if  the  reBt  of  the  will  shows  that  to 
be  the  intent;  Bophitu  Peaae,  8  0.  C.  0. 
240,  4  O.  0.  D.  436,  1  0.  D.  (NJ>.)  477. 

S.   Eaecutory  Gift  Over. 

In  case  the  widow  had  elected  not  to  take 
under  the  will,  and  thereafter  the  son  had 
died  without  lawful  issue,  whether  or  not 
the  widow,  notwithstanding  such  election, 
would  have  taken  the  estate  in  fee  simple 
by  way  of  executory  devise  was  queried  but 
not  decided:  Weaver  v.  King,  18  O.  C  G. 
(N.8.)  129,  21  O.  G.  D.  199  [affirmed,  with- 
out opinion.  Weaver  v.  King,  80  O.  S.  717]- 

A  will  provided  that  the  testator's  real 
estate  should  pass  to  his  wife  and  child  in 
the  same  manner  as  provided  by  statute,  and 
then  provided:  'In  the  event  of  the  dMth 
(tf  my  Baid  son  without  lawful  issue,  leaving 
my  said  wife  surviving  him,  then  in  that 
case,  all  my  property,  real  and  personal,  re- 
maining shall  pass  and  go  to  my  said  wife 
as  her  sole  and  separate  property."  The  son 
having  died  in  infancy  subsequent  to  the 
deatii  of  testator,  the  widow  under  the  above 
quoted  clause  of  tiie  wilt  took  the  estate  in 
fee  simple  1^  way  of  executory  devise: 
Weaver  v.  King,  12  0.  G.  C.  {N.8.)  129,  21 
0.  G.  D.  199  [affirmed,  without  (pinion. 
Weaver  v.  King,  80  0.  S.  717). 

C.  Death  Without  Heibs. 

A  devise  of  land  to  two  ehildren  and  if 
"either  die  without  heirs  capable  of  inherit- 
ing" then  to  the  survivor  veats  in  each  a 
fee  detenuinaUe  on  deatii  without  children, 
and  then  the  survivor  takes  by  way  ot  ex- 
ecutory devise.    The  word  "heirs'*  means 
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ehildreD,  and  a  snrriTlng  Imsband  does  not 
take:  Durfee  r.  MaeSeU,  S8  O.  S.  238,  IV 
Ixnigsdorf  B  Notes,  738. 

surrivor  is  not  estt^ped  by  hftTing 
accounted  to  tfae  other  for  Uie  proceeds  of 
sales  and  given  her  notes  for  balances  and 
wilt  be  exonerated  from  paying  suoh  notes 
after  such  death:  Durfee  t.  MaoNeil,  68  O. 
8.  238,  IV  Longsdorfs  Notes.  738. 

Where  land  is  devised  to  a  daughter  and 
anothor  clause  leaves  it  to  the  other  children 
in  the  event  of  her  death  leaving  no  heirs 
she  takes  a  fee  and  they  a  future  contingent 
interest  1^  way  of  executory  devise:  DarUng' 
ton  T.  Compton,  20  O.  C.  G.  242,  11  O.  C. 
D.  97. 

A  provision  in  a  will  which  gives  all  the 
real  and  personal  estate  of  testator  to  his 
daughter,  and  later  provides  for  a  disposi- 
tion of  bis  property  in  case  of  her  death 
without  heirs,  must  be  construed  to  refer  to 
her  death  occurring  after  the  death  of  the 
tesUtor:  Lodge  v.  Darroio,  16  O.  D.  (N.P.) 
120  [affirmed,  without  opinion.  Lodge  T.  ! 
Darrow,  78  O.  S.  307]. 

V.    PERFOEMANCE  OF  CONDITIONS. 

Under  a  devise  to  two  of  three  children  in 
certain  proportions,  but  that  if  they  should 
prefer  to  live  together  as  one  family  then  no 
division  should  be  made  and  half  the  uncon- 
Bumed  remainder  at  their  death  should  go  to 
Uie  third  child's  issae,  the  two  children  di- 
vided the  property,  but  continued  to  live  to- 
gether. It  was  held  that  the  subsequent  liv- 
ing together  was  not  under  the  will,  and 
hence  did  not  interfere  witii  the  prior  division 
and  hence  there  was  no  remaindo*  for  the 
third  child's  issue;  WortMngton  v.  Hottoia, 
10  O.  C.  C.  646.  10  0.  0.  D.  667. 

VI.   ACCELERATION  OF  REMAINDERS. 

If  the  wife  refuses  to  take  under  the  will, 
or  fails  to  elect,  the  estate  in  remainder, 
limited  after  her  life  estate,  vests  subject 
to  her  dower:  ISillikin  v.  WelUver,  37  0.  S. 
460.  m  Longsdorfs  Notes,  027. 

The  will  is  affected  only  as  to  the  consort 
refusing  to  take  under  it.  Accordingly,  un- 
der a  devise  to  husband  for  life  and  remain- 
der over,  the  remainderman  can  not  take 
until  the  husband's  death,  though  be  refuses 
to  take  under  the  will.  The  same  applies  in 
case  of  a  power  to  sell  after  his  death;  Wil- 
son V.  Ball,  6  O.  C.  0.  570,  3  O.  C.  D.  589 
[affirmed,  without  opinion.  Hall  v.  Wilson, 
63  O.  S.  679]. 

A  devise  to  the  widow  for  life,  or  so  long 
as  she  remains  a  widow,  and  after  her  death 
to  a  son,  may  mean  to  the  son  not  only  at 
death,  but  at  the  termination  of  the  life  | 


estate  by  the  widow's  remarriage:  Paris  v. 
Winterbwmt  6  O.  C.  C.  636,  3  O.  C.  D.  622. 

An  executory  interest  or  a  contingent  re- 
mainder can  not  be  accelerated  by  the  fail- 
ure of  the  particular  estate:  Davison  t. 
Wolf,  0  0.  73,  I  Longsdorfs  Notes,  462. 

The  doctrine  of  acceleration  of  remainders 
is  based  on  the  presumed  intention  of  the 
testator  to  devise  the  property  in  remidnder 
from  and  after  the  determination  of  the  pre- 
ceding estate,  and  not  from  and  after  the 
death  of  the  life  tenant:  Holdron  r.  BoldrtM, 
78  O.  S.  276,  IV  Longsdorfs  Notes,  1041. 

The  doctrine  of  acceleration  of  remainders 
is  a  rule  of  interpretation,  and  is  to  be  ap- 
plied so  as  to  effect  and  not  to  defeat  the 
testator's  intention:  Eoldron  v.  Boldron, 
78  O.  S.  276,  IV  Longfldorf's  Notes,  1041. 

Under  the  doctrine  of  acceleration  of  re- 
mainders a  devise  to  A  for  life,  and  at  his 
death  to  B,  is  to  be  read  as  a  limitation  of 
a  remainder,  to  take  effect  in  every  event 
which  removes  the  prior  estate  out  of  the 
way;  but  this  doctrine  rests  upon  the  pre- 
sumed intention  of  the  testator,  and  will  be 
applied  only  when  promotive  of  his  intention: 
Boldron  v.  Holdron,  78  0.  S.  276,  IV  Longs- 
dorfs Notes,  1041. 

Remainder  dependent  on  deviee  of  life  es- 
tate to  widow  surrendered  by  her  election  not 
to  take  under  the  will,  is  not  accelerated: 
Holdron  v.  Holdron,  78  O.  S.  276,  IV  Limgs- 
dorfs  Notes,  1041. 

A  devise  was  made  to  A  of  certain  real 
estate  in  trust  to  collect  the  rents  and  profits 
of  the  same,  and  pay  them  to  B  who  was 
sui  juris  for  a  period  of  ten  years,  at  which 
time  the  trust  was  to  terminate  and  the  prop- 
erty to  vest  absolutely  in  fee  simple  in  B. 
It  was  held  that  such  trust  was  invalid  and 
that  B  was  entitled  to  the  property  at  once, 
discharged  of  said  trust:  Wueai  v.  WueKt, 
8  0.  N.  P.  298,  11  0.  D.  (NJP.)  147. 

Vn.   DEVOLXmON  OF  VESTED  RE- 
MAINDER. 

Where  a  testatrix  devise  a  life  estate  to 
her  husband,  with  remainder  to  her  children, 
and  provides  that  if  any  child  should  die 
before  the  husband,  the  share  of  such  child 
shall  pass  in  fee  to  the  husband.  The  hus- 
band has  a  life  estate  in  the  property,  and 
on  tne  death  of  any  child,  he  becomes  vested 
in  fee  simple  with  the  portion  of  the  estate 
which  otherwise  would  pass  to  the  child: 
Hiiber  V.  Cwrexc,  2  O.  N.  P.  (N.S.)  81,  14 
O.  D.  {N.P.)  656. 

Under  a  deviae  to  a  daughter  and  the 
issue  of  her  body  in  tail,  upon  the  termina- 
tion of  a  life  estate  in  her  mother,  with 
reversion  in  testator's  surviving  children, 
if  the  daughter  survives  the  testator  she 
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tkkea  a  vested  remainder  in  tail  expectant 
on  the  death  of  her  mother,  and  in  the  event 
of  failure  of  luch  heirs  and  death  of  testa- 
tor*! children,  the  reversion  is  undisposed  of; 
in  respect  thereto  the  testator  dies  intestate, 
consequently  it  descends  to  the  heirs  at  law : 
Richardson  v.  Stock  Yard*  Co^  8  O.  N.  P. 
213,  11  O.  D.  (N.P.)  367. 

Where  a  son  of  a  testator  is  bequeathed 
a  life  estate  in  lands  with  the  remainder  to 
his  If^l  heirs,  and  the  son  dies  without 
issue,  the  remainder  fails  and  the  lands  go 
back  as  undevised:  Miller  y.  Miller,  1  O. 
N.  P.  (N.8.)  158,  18  O.  D.  (N.P.)  785. 

A  bequest  of  the  income  of  personalty  for 
the  benefit  of  wife  and  children,  and  if  the 
wife  die  before  the  children  are  of  age  the 
income  to  go  to  their  guardian,  will  not  be 
held  to  prevent  tb«  personalty  going  to  th^ 
absolutely  vhen  of  age  after  the  wife's  i 
death:  Pendleton  T.  Bowler,  11  Dec  Rep.  551, ' 
27  Bull.  313. 

A  TeBt«d  remainder  can  be  devised:  Burk- 
hardt  V.  Decker,  8  O.  N.  P.  (N.8.)  626,  20 
O.  D.  (N.P.)  106  [afSnned.  by  the  cireuit 
court,  without  opinion]. 

Where  an  estate  for  life  is  not  terminated 
prior  to  the  deatii  of  a  wife  who  owna  the 
remainder  in  fee  no  ostata  in  curtesy  rests 
in  her  husband,  but  sueh  estate  ia  ex- 
Unguished  by  her  death:  Landia  v.  Marak,  14 
O.  C.  a  (K.S.)  167,  22  O.  C.  D.  390. 


VIII.    DEVOLUTION   OP  TITLE  WHEN 
REMAINDER  CONHNGENT. 

A.   In  Heibb. 

Where  a  remainder  of  inheritance  U 
limited  in  contingency  by  way  of  use  or 
by  devise,  tlie  inheritance  in  the  meantime, 
if  not  otherwise  disposed  of,  remains  in  the 
grantor  and  his  heirs  or  in  the  heirs  of  the 
testator  until  the  contingency  happens  to 
take  it  out  of  them:  Oilpin  v.  Williame,  25 
O.  S.  283,  III  Loogsdorrs  Notes,  230. 

Under  a  devise  to  a  daughter  for  life, 
remainder  to  her  then  unborn  children  for- 
ever, the  reversion  in  fee  is  not  in  nubibiu, 
but  vests  in  the  testator's  heirs,  subject  to 
be  divested  by  the  life  tenant  leaving  chil- 
dren. The  same  rule  applies,  though  the 
legal  title  be  left  in  trustees  to  convey  as 
aforesaid:  Gilpin  v.  Williams,  25  O.  S.  283, 
III  Longsdorf's  Notes,  230. 

Under  a  devise  of  a  life  estate  to  the 
heir  and  at  her  death  the  property  to  descend 
to  her  legal  heirs,  the  fee  descends  to  the 
heir  until  the  contingency  happens  and  the 
particular  estate  is  merged  only  suh  modo, 
BO  as  to  open  for  the  interposition  of  the 
remainder  when  the  contingency  happens: 
Reif  Y.  Vlmer,  0  O.  N.  P.  (K.S.)  234,  20 


O.  D.  (N.P.)  342  [case  affirmed,  see  Beif  V. 
Ulmer,  0  O.  N.  P.  (N.8.)  234,  20  O.  D.  (NJ) 
842]. 

B.    In  EXECDTOKB. 

A  devise  that  ezeeutora  shall  distribute 
certain  land  to  each  heir  according  to  the 
tenor  of  the  will  and  the  rules  of  justiee, 
veata  the  1^1  title  in  the  executors:  Nim- 
mons  v.  Westfoll,  33  O.  S.  213,  III  Longs- 
dorf's Notes,  667. 

A  devise  that  another  farm  shall  be  eold 
and  the  proceeds  equally  divided  among  the 
children,  or  the  children  may  divide  the  farm 
to  suit  themselves,  does  not  create  any  trust 
in  the  executors.  Those  authorized  to  sell 
or  divide  hold  the  legal  title:  Nimmons  T. 
Westfall,  33  O.  S.  213,  III  LongMtorfi  Notes, 
667. 

A  devise  giving  to  my  eseenton  oonplcte 
power  as  I  myself  possess  to  dispose  of  all 
my  estate  in  the  way  th^  think  best  ealea- 
lated  to  carry  into  effcet  my  will,  but  no 
part  is  to  be  sold  at  public  sale,  is  soffielcnt 
to  Test  the  fee  in  the  executors:  WWiamt  r. 
Burroies,  1  Dee.  Rep.  218,  4  W.  L.  J.  527. 

An  executor  obtains  no  title  and  has  ao 
power  to  conv^  real  estate  unless  there  are 
words  expressly  granting  him  title,  and  then 
only  for  the  purpose  of  realising  money  to 
pay  debts,  or  as  a  trustee  to  carry  ont 
designated  trusts:  Belmig  v.  Jfeyer,  8  0. 
N.  P.  SI,  10  O.  D.  (N.P.)  308. 

Under  a  will  directing  the  sale  of  real 
estate  and  the  distoibution  of  proceeds  in  a 
prescribed  manner,  tbe  executors  take  the 
fee  in  the  real  estate,  and  with  it  the  right 
of  possession;  and  the  executors  may  main- 
tain an  action  for  possession,  under  G.  C, 
1  11003,  against  one  wrongfully  in  posses- 
sion, and  the  heirs  are  not  necessary  parties : 
Martin  v.  Spurrier,  13  O.  C.  D.  110. 

Under  a  will  devising  certain  realfy  "to 
my  said  grandson  A.,  and  my  grandson  B., 
share  and  share  alike,"  and  also  providing 
that  the  executor  should  hold  same  in  trust 
for  ten  years,  and  at  the  expiration  of  such 
time  should  "turn  over  to  my  said  grand- 
sons, or  in  case  of  the  decease  of  either  or 
both,  then  to  their  lawful  children,  per 
stirpes,  said  real  estate,  and  in  case  of  the 
decease  of  either  of  said  grandsons  before 
said  term  of  ten  years  shall  have  elapsed 
without  lawful  issue  of  said  decedent,  then 
the  share  of  such  grandson  to  go  to  the 
surviving  grandson  and  to  his  heirs  and 
assigns  forever,"  the  executor  takes  the 
legal  title  as  trustee,  on  the  death  of  testa- 
trix, and  no  vested  Interest  passes  to  the 
devisees  until  tbe  expiration  of  the  term. 
Devisee's  interest  is  a  mere  contingent^,  and 
in  case  of  his  death  his  children  and  not  his 
heirs  would  take:  Swerer  v.  Ohio  TPesleyw 
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University,  2  0.  N.  P.  (N.S.)  333,  14  0.  D. 
(N.P.)  686. 

An  imperative  direction  to  sell  real  estate, 
and  an  unconditional  requirement  to  dig* 
tribute  the  proceeds  among  the  beneficiaries 
named,  are  powers  coupled  with  an  interest; 
and,  by  force  of  the  will,  the  title  to  the 
real  estate  of  the  testator  vests  in  fee  in 
his  executors,  and  does  not  descend  to  his 
hein:  Martin  T.  spurrier,  13  O.  C.  D.  110 
[distinguishing  Elatner  v.  Fife,  32  O.  6, 
3S8,  III  Longsdorfs  Notes,  638;  Jiimmona 
V.  Wettfall,  33  O.  8.  213,  III  Longidorf's 
Notes,  667]. 

The  legatees  under  a  will  prescribing  that 
certain  real  estate  be  sold  and  the  proceeds 
be  equally  distributed  among  them  acquire 
DO  title  to  the  real  estate  under  the  will, 
although  they  may  by  all  uniting  in  a 
request  therefor  avoid  the  sale  and  keep  the 
premises  instead,  still  no  one  can  do  so 
alone:  ScJutnpp  v.  Jones,  3  O.  C.  C.  (N.S.) 
176,  13  O.  C  D.  649. 

IX.    RIGHT  OF  LIFE-TBafANT  TO 

SECURrnr. 

If  a  testator  devises  all  his  property  to 
his  daughters,  A  and  B,  absolutely,  and  in 
case  B  dies  without  heirs  of  Ker  body  her 
share  to  go  to  A,  here  B  is  entitled  to  the 
possession  of  her  share  without  security, 
and  the  executory  devisees,  if  the  limitation 
over  is  valid,  alone  can  assert  their  rights: 
Ratliff  T.  Warner,  32  0.  8.  334,  HI  Longs- 
dorPs  Notes,  637. 

Under  an  absolute  legacy  to  A  but  if  she 
dies  leaving  no  children,  then  over,  the 
executor  has  no  power  to  invest  the  fund 
and  give  A  the  income  only,  but  must  give 
her  possession  of  the  principal,  though  she 
has  moved  out  of  the  state,  is  childless, 
and  has  no  property.  If  the  limitation  over 
is  valid,  the  executory  devisees  and  not  the 
executor  are  the  proper  parties  to  protect 
their  own  interests  without  requiring 
security:  Lapham  v.  Martin,  33  0.  8.  99,  III 
Longsdorfs  Notes,  669. 

A  devise  of  the  residue,  real  and  personal, 
to  the  widow  to  keep  for  life,  and  at  her 
death  the  property  remaining  to  constitute 
a  fond  for  the  support  of  testator's  daughter, 
A,  and  her  children  during  her  life,  and  at 
her  death  to  be  divided  among  her  children, 
and  if  *he  has  nonti,  then  to  nieces.  It  was 
held  that,  (I)  the  fund  is  charged  with  A's 
<mpport  as  its  primary  object;  and  (2)  the 
personalty  having  been  properly  consumed, 
and  the  income  of  the  realty  being  insuffi- 
cient, a  decree  authorizing  sales  by  A  and 
her  husband,  and  the  use  of  the '  proceeds 
for  said  support,  will  not  be  reversed  because 
the  court  omitted  to  require  security  from 


or  accounting  by  them:  Bierce  v.  Bierce,  41 
O.  S.  241,  IV  Longsdorfs  Notes,  59. 

A  legacy  of  money  was  given  to  a  married 
woman,  and  if  she  should  die  without 
children,  it  was  to  be  divided  among  the 
testator's  children.  Such  children  sought  to 
enjoin  its  payment  to  her  unless  she  gave 
security  for  repayment  to  them  should  she 
die  childless.  It  was  held  that,  (1)  she  is 
entitled  to  it  without  security  in  the  absence 
of  facts  showing  an  intent  to  waste  or 
squander  it;  and  (2)  such  inference  will  not 
arise  from  the  fact  of  her  nonresidence  and 
pecuniary  irresponsibility:  Martin  T.  Lap- 
ham,  38  O.  S.  538,  in  Longsdorfs  Notes, 
992. 

The  right  to  immediate  possession  is 
essential  to  the  right  to  partition.  A  re- 
maindoman,  therefore,  is  not  entitled  to 
partition  although  the  owner  of  the  inter- 
mediate estate  consents  thereto:  Bryson  v. 
Brigg$,  12  O.  N.  P.  (N.S.)  17,  81  O.  D. 
(N.P.)  532. 

X.    RIGHT  OF  REBIAINDER-MAN  TO 
POSSESSION. 

If  there  is  a  life  estate  and  remainder, 
possession  by  a  third  person  nndor  the  life 
tenant  eui  not  be  adverse  to  the  remainder- 
man until  a  right  of  entry  accrues  to  himi 
Corpmfer  v.  Denoon,  29  O.  S.  379,  III  Longs- 
dorfs Notes,  479. 

Possession  of  the  widow  and  children  for 
over  twenty-one  years  of  premises  set  apart 
as  a  homestead  under  G.  C,  {{  11732  and 
11733,  being  legal,  can  not  be  adverse: 
Taylor  y.  Thorn,  29  i>.  8.  S69,  III  Longsdorfs 
Notes,  499. 

Since  remaindermen  and  reversioners  have 
no  right  of  possession  during  the  existenoe 
of  the  particular  estate,  the  statute  of  limi- 
tations does  not  begin  to  run  against  an 
action  to  compel  appropriation  until  after 
the  determination  of  the  particular  estate: 
Webster  v.  Railroad,  78  O.  S.  87,  IV  Longs- 
dorfs Notes,  1038. 

Under  the  statutes  of  Ohio  with  reference 
to  partition  there  is  no  provision  by  which 
the  court  may  determine  the  part  or  portion 
of  the  estate  which  may  be  set  off  and 
divided  to  the  owner  of  the  life  estate: 
Bryaon  v.  Brigga,  12  O.  N.  P.  (N.S.)  17,  21 
O.  D.  (N.P.)  532. 

Partition  may  be  had  where  the  life 
tenant  consents  to  a  sale  free  of  the  life 
estate  and  it  appears  to  the  court  that  a 
sale  will  not  be  prejudicial  to  the  interests 
of  the  remaindermen:  Helmig  v.  Meyer,  8 
O.  N.  P.  31,  10  0.  D.  iN.P.)  308. 

Only  the  one  having  the  immediate  estate 
of  inheritance,  and  not  remote  remaindermen, 
can  have  an  action  of  waste  against  the 
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life  tenant  to  forfeit  hit  estate  (Q.  C„ 
S  8593) :  Hatch  T.  Hatch,  1  O.  D.  (N.P.)  270, 
SI  BulL  57. 

Where  property  devised  hy  a  testator  to 
his  widow  for  life  with  remainder  to  his  chil- 
dren is  mortgaged  by  one  of  the  remainder- 
men, the  widow  joining  in  the  mortgage,  the 
mortgagee,  aft«r  foreclosure  and  decree  for 
the  sale  of  the  mortgagor's  interest  therein, 
has  a  title  in  fee  as  to  such  interest,  with 
the  right  of  immediate  possession  and  may 
maintain  an  action  for  partition  to  have  that 
portion  set  off  to  him:  Loan  Co.  T.  Larkin, 
I  O.  C.  0.  (N.S.)  473,  15  O.  C.  D.  209. 

Service  of  notice  of  a  contemplated  street 
improvement  upon  the  owner  of  the  legal 
title  or  to  the  persons  in  whose  names 
abutting  property  is  listed  for  taxation  as 
provided  by  R.  S.  {2304  (repealed  90  v.  96 
1231;  for  present  statute  see  O.  C,  13818), 
is  not  sufficient,  but  notice  thereof  must  l>e 
served  upon  all  persons  having  any  interest 
thn-ein,  as  for  instance  mortgagees,  rever- 
sioners or  remaindermen:  Saving  Co.  r.  Cm- 
cinnati,  12  0.  D.  (NJ.)  218. 


XI.    INHERITANCE  TAX. 

The  devisee  of  a  contingent  remainder  is 
not  liable  for  the  collateral  inheritance  tax: 
Kiblw  T.  Olymt.  12  O.  N.  P.  <N.S.)  657. 
23  O.  D.  (N.P.)  197. 


FUTURE  PAIN  AND 
SUFFERING. 

See  DAHAsn. 

FUTURES. 

For  dealing  in  futures,  see  Oauburo. 

FUTURE  SERVICE. 

See  Ses VICES. 

FUTURE  SUPPORT. 

See  CoNTBACTB;  Sebvicdb. 
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GAMBLING. 

Scope  Hotew — includes  loagert;  belting;  pZaytnjr  gomei;  keeping  houttt  for  gaming; 
lotteries;  gambling  devices;  criminal  prosecution  thmrefor;  gambling  oontraets;  and  pro- 
oeedittgs  to  recover  losses.  Eaeludes  restraining  gambling  us  nuisanee;  power  of  munid* 
ipalitg  to  prevent  gambling;  and  rights  of  landlord  against  tenant  for  using  premises  for 
gambling, 

Cxon  Sefezeneea. 

For  re^KW^hility  for  crime  in  ease  of  infant,  insane  personi,  ete^  see  COBFcmAilom; 

DUBESS;  EHTBAPlfSNT;  HCSBAItD  AND  WiFB;  IlfrARTB;  IHSAHB,  IuBBCILB  AlTD  IWITS; 
iNTOZICATlOir. 

That  attachment  lies  for  money  lost  in  a  budEet-shop,  see  ATTACHUEirr. 
For  the  fact  that  attachment  for  nonresidence  lies  as  on  an  implied  contract,  see 
Attaohubkt. 

For  the  right  to  counterclaim  in  actions  on  option  contracts,  see  Contraots. 

For  the  fact  that  a  note  given  on  a  gambling  consideration  is  void,  see  Contracts. 

For  facts  which  make  a  corporation  a  lottery,  see  Corporations. 

For  the  facts  which  make  the  occupant  of  leased  premises  the  presumed  owner  of 
the  lease,  see  Forcible  Entry  and  Detainer. 

For  the  parties  who  can  attack  a  transfer  to  pay  a  gambling  debt,  see  Fraudulent 
Conveyances. 

For  the  right  of  the  lessor  where  the  lessee  uses  premises  for  gambling,  see  LaniOiOBD 
AND  Tenant. 

For  the  running  of  the  statute  of  limitations,  see  Liuitations,  Statute  of. 
For  gambling  instruments  as  subject  of  larceny,  see  Burolary;  Lascbnt. 
For  the  right  of  a  telegraph  company  to  remove  tickers  from  bucket-shops,  see 
Telegrams  and  Telboraph  Companies. 

For   indictments  that  are  not  bad  for  duplicity,  see  Indictment. 
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AKALTTICAL  OUTUNB. 

L   Oambling  Contracts,. 8231. 

A.  Definitions^  8231. 

B.  What  constitutes,  8233. 

1.  Contracts  held  to  be  wagers,  8233. 

2.  Contracts  held  not  to  be  wagers,  8236. 

3.  Games  of  chance,  8237. 

C.  Statutory  provisions,  8238. 

1.  Constitutionality,  8238. 

2.  Construction,  8238. 

3.  Effect,  8239. 

D.  Recovery  of  losses,  8241. 

1.  Statutory  provisions,  8241. 

2.  Nature  of  remedy,  8241. 

3.  Amount  recoverable,  8242. 

4.  Jurisdiction,  8242. 

5.  Parties,  8243. 

a.  Plaintiff,  8243. 

aa.  Loser,  8243. 

bb.  Third  party,  8243. 

b.  Defendant,  8244. 

6.  Limitation  of  action,  8246. 

7.  Pleading,  8247. 

8.  Evidence,  8248. 

E.  Equitable  relief,  8249. 

F.  Attachment,  8249. 

G.  Liability  of  property,  8250. 

1.  Construction  of  statutes,  8250.' 

2.  Judgment  against  winner,  8251. 

a.  Necessity,  8251. 

b.  Effect,  8251. 

n.   Crimes  Relating  to  Oambling,  8252. 

A.  Oambling  game,  8252. 

1.  What  constitutes,  8252. 

2.  Procedure,  8252. 

B.  Betting,  8253. 

C.  Bucket-shops,  8254. 

D.  Lotteries,  8255. 

1.  What  constitutes,  8255. 

2.  Procedure,  8256. 
B.  Oambling  devices,  8256. 

1.  What  constitutes,  8256. 

2.  Procedure,  8257. 
F.  Oambling  place,  8258. 

1.  Keeping,  8258. 

2.  Knowingly  permitting,  8258. 

3.  Procedure,  8259. 


L   GAMBLING  CONTRACTS. 

A.  DETunnoNs. 

A  wager  U  defined  as  a  contract  in  which 
the  parties  Btipulaie  that  th^  shall  gain 
or  kMe  upon  the  happening  of  an  uncertain 
event,  in  which  they  have  no  interest  ex- 


cept that  arising  from  the  poulbility  of 
such  gain  or  loss:  Kitchen  T.  Loudenback, 
48  0.  S.  177,  IV  Longsdorf's  Notes,  409  [af- 
firming Kitohm  v.  Loudmbaek,  3  0.  C.  0. 
228,  2  O.  G.  D.  129]. 

A  sale  "short"  of  stock  means  a  sale  of 
ato<^  which  the  vendor  does  not  neasess  at  t 
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tii«  time,  but  which  he  expects  to  acquire 
■ubiequently  for  delivery  under  his  eontraet: 
Lamj^r«okt  t.  State,  M  Q.  6.  82. 

B.  What  CoNSTrnms. 
1.   0oHtract9  Seld  to  be  Wagere. 

An  election  bet  ia  within  the  provisions  of 
O.  C.  I  5966:  Yeach  Y.  ElHott,  1  O.  S. 
I  Longsdorf's  Notes,  967. 

A  contract  which  purports  to  ]>e  a  con- 
tract of  sale,  in  which  the  property  is  sold- 
at  an  excessive  valuation  which  is  to  he 
paid  only  upon  the  suwess  of  a  specified  can- 
didate  at  an  election  is  a  disguised  form  of 
a  wager :  Harper  t.  Grain,  38  0.  8.  338,  III 
Longsdorfs  Notes,  856. 

In  August,  1872,  C  sold  and  delivered  to  A 
a  horse,  upon  his  written  contract  to  pay 
therefor  (140  one  day  after  B  should  be  re- 
elected president  of  the  United  States;  but 
if  B  was  not  re-elected,  then  the  obligation 
was  to  be  void.  Before  the  election,  A  re- 
turned and  tendered  bade  the  horse,  in  as 
good  condition  as  when  received,  and  de- 
manded his  contract,  but  C  refused  to  receive 
the  horse  or  surrender  the  contract.  There- 
after, A  kept  the  horse  as  bailee  of  C.  After 
tue  election,  at  which  B  was  elected  president, 
C  demanded  the  contract  price  of  the  horse, 
and,  on  refusal  by  A  to  pay,  but  while  he 
was  ready  and  willing  to  return  the  same, 
brought  an  action  under  the  act  of  1831 
(1  S.  ft  C  664)  to  recover  the  value  of  the 
propo^.  It  was  held,  (1)  That  the  trans- 
action was  a  wager,  within  tiie  meaning  of 
said  act,  and  the  cratract  was  void;  (2) 
that  A  might,  before  the  election  took  place 
which  was  to  determine  the  wager,  rescind 
the  contract  by  surrendering  hack  the  horse; 
(8)  after  such  refusal  to  tidce  back  the  prop- 
erty, A  mi^t  elect  to  hold  the  property  as 
bailee  of  C,  and  be  is  not  liable  under  the 
statute  for  its  value,  unless  it  appears  that, 
at  the  time  the  action  was  commenced,  he 
had  refused  to  deliver  him  back,  or  done  some 
act  amounting  to  a  conversion  of  the  prop- 
erty to  his  own  use*.  Harper  V.  Crain,  36  O. 
S.  838,  III  Longsdorfs  Notes,  666. 

During  the  pendaiey  of  an  election  for 
president  of  the  United  States,  for  which 
office  A  and  B  were  opposing  candidates,  the 
defwdant  in  error  agreed  to  sell,  and  the 
plaintiff  in  error  agreed  to  buy,  a  lot  of 
hogs  at  the  price  of  nine  cents  per  pound, 
to  be  paid  for  when  H.  0.  should  be  elected. 
The  market  price  for  hogs  at  the  date  of 
the  contract  was  less  than  four  and  a  half 
cents  per  pound.  In  pursuance  of  the  con- 
tract the  hogs  were  delivered  by  the  de- 
fendant in  error  to  the  plaintiff  in  error, 
who  converted  them  to  his  own  use.  The 
election  having  resulted  in  the  defeat  ol  A, 


the  defendant  in  error  brought  suit  against 
the  plaintiff  in  error  and  recovered  the 
market  value  of  the  hogs.  It  was  held,  ( 1 ) 
That  the  transaction  was  a  wager;  (2)  that 
the  hogs  were  delivered  by  the  person  losing 
the  wager  to  the  person  winning,  within  the 
meaning  of  the  second  section  of  the  act  of 
March  12,  1831  (S.  ft  C.  664;  for  present 
statute,  see  O.  C,  |  6965) :  Luoae  v.  Sarper, 
24  O.  8.  828,  III  Longsdorfs  Notes,  176. 

A  confa-aot,  which  on  its  liaee  appears 
to  bc!  one  for  tiie  sale  and  purchase  of  stock 
in  corporations  or  of  grain  or  other  com- 
modities, by  the  terms  of  which  the  parties 
do  not  expteet  such  articles  to  be  delivered 
or  to  be  paid  for,  but  eipect  to  settle  anoh 
contract  by  paying  the  difference  between 
the  contract  price  and  the  market  pric^  is  a 
disguised  wager:  Eahn  v.  Walton,  46  O.  8. 
196,  IV  Longsdorf's  Notes,  318;  see  also 
Bank  V.  Somen,  9  0.  N.  P.  {N.S.)  481,  21 
O.  D.  (N.P.)  772;  Pickering  v.  Chase,  7  Dec 
Rep.  156.  1  Bull.  186;  Bradley  v.  Telegraph 
Co.,  8  Dec.  Rep.  707,  9  BuU.  223;  Johnaon  V. 
Brown,  13  Dee.  Rep.  782,  2  C.  S.  C.  R.  83. 

Contracts  for  the  sale  of  personal  property 
to  be  delivered  at  a  future  day,  if  the  par- 
ties intended  tbe  property  shall  be  delivered 
and  paid  for,  are  valid,  though  the  seller 
has  not  the  goods,  nor  other  means  of  get- 
ting tb«n  than  to  go  into  the  market  and 
buy  them;  but,  when  the  real  intention  of  the 
parties  is  merely  to  speculate  on  the  rise 
and  fall  bf  prices,  and  the  properly  is  not 
to  be  delivered,  but  one  party  is  to  pay  the 
other  the  difference  between  the  contract 
price  and  the  market  price  of  the  goods  at 
the  time  ^ecifled  for  exeouUng  the  contract, 
the  transaction  is  against  public  policy,  and 
void:  Kahn  v.  Walton,  46  0.  8.  196,  IV 
Longsdorfs  Notes,  818. 

A  contract  whereby  one  of  the  parties  is 
to  have  the  option  to  buy  or  sell  at  a  future 
time  a  certain  commodity,  on  tbe  understand- 
ing of  both  that  there  is  to  be  no  delivery 
of  the  commodity,  the  party  losing  to  pay  to 
the  other  the  difference  in  the  market  price 
simply,  is  by  conuaon  law,  as  well  as  by 
statute,  in  this  state  (G.  C,  {6965,  as 
adopted  April  25,  1882),  a  "gambling  con- 
tract," or  wager  upon  the  future  price  of 
the  commodity,  and  therefore  void:  Letter 
V.  Bust,  49  O.  S.  240,  IV  Longsdorfs  Notes, 
463. 

A  contract  for  the  sale  of  corporate  stock, 
grain  or  other  commodity  In  which  tiie  par- 
ties do  not  intend  an  actual  delivery  of  the 
thing  sold,  but  only  a  settlement  of  the 
difference  between  tiie  contract  price  and  the 
market  price,  is  a  sehone  of  gambling: 
SCogera  r.  Edmund,  21  0.  C.  C.  676,  12  O. 
0.  D,  291.  ^  I 

Digitized  by  VjOOglC 


8885 


OASKBXJirO  I. 


8S86 


An  awignineiit  of  liia  bunnuiee  polieiea 
by  a  lowr  in  ft  bucket  shop  tnuuaetion  to 
the  winner  i*  a  nullity;  Wa^tel  T.  OampbeU, 
Beinskeimw  r.  WaohM,  7  0.  N.  P.  607,  9 
O.  D.  (NJ».)  672. 

A  contract  that  a  cause  shall  be  tried  con- 
trary to  estobliehed  rules  is  void:  Oittings 
T.  Baker,  2  O.  8.  21,  I  Lougsdorfe  Notes, 
1017. 

Where  parties  have  agreed,  that  a  suit 
pending  between  than  shall  be  decided  for 
the  plaintiff  or  defendant,  according  to  the 
result  of  another  suit  pending  between  them, 
and  where  no  consideration  is  alleged  to  have 
existed  for  making  the  agreement,  and  no 
connection  is  shown  by  the  plea  between  the 
two  cases,  after  the  termination  of  such 
otlier  suit,  such  agreement  shall  not  furnish 
a  basis  for  a  plea  in  bar  to  the  pending  suit; 
but  it  will  l>e  held  void,  being  a  mere  wager: 
Gittmga  v.  Baker,  2  O.  S.  21,  I  T^ngadorfa 
Notes,  1017. 

Contracts  of  investment  security,  deben- 
tures or  certificates,  which  can  not  reason- 
ably be  expected  to  aoiumulate  a  reserve 
fund  equal  to  the  stipulated  endowment  valued 
within  the  stated  period,  without  aid  from 
lapses  or  appropriation  from  premiums  on 
new  business,  are  fraudulent,  contrary  to 
public  policy  and  unlawful:  State,  em  rel., 
V.  Investment  Co.,  64  0.  S.  283,  IV  Ijonga- 
dorfs  Notes,  871. 

Contracts  of  investment  security,  deben- 
tures  or  certificates,  which  by  the  device  of 
a  "numeral-apart,"  may  be  called  in  and 
redeemed  at  any  period  before  th^  would 
regularly  accumulate  a  credit  in  the  rewrve 
fund  equal  to  the  sttpnlated  endownrient 
nlue,  aiid  otherwise  giving  unequal  advaa- 
tagea  to  the  eertifieate  holders,  contain  the 
elunents  of  chance  and  prise  cmstitnting  a 
lotteiy,  and  are  unlawful:  State,  ea  reL,  t. 
Invetmmt  Co.,  64  0.  8.  283,  IV  Longsdorf  a 
Itotea,  871. 

An  agreement  whereby  a  number  of  per- 
sons pay  for  the  privilege  of  entering  a 
guessing  contest  up<m  the  vote  at  an  election, 
the  amount  thus  conteibuted  to  he  paid  tc 
tiw  person  whose  guess  is  the  most  nearly 
correct,  is  a  wager:  Stevent  t.  TimeB-Star 
Co.,  72  O.  S.  112,  IV  Longsdorfs  Notes,  988 
[rerersing  on  this  point  only,  Bteveru  V. 
Enquirer  Co.,  13  O.  D.  (N.P.)  236];  see  to 
the  same  effect.  Robing  v.  Enquirer  Co.,  2  0. 
N.  P.  (N.S.)  205,  14  O.  D.  (N.P.)  704. 

A  petition  alleging  that  the  plaintiff  paid 
fifty  cents  to  a  newspaper  under  a  contract 
whereby  a  prize  of  $10,000  was  to  be  pa'd 
to  the  subscriber  whose  estimate  of  the  vote 
cast  at  a  certain  election  is  correct,  and 
tnat  he  made  the  correct  estimate  and  is 
therefore  entitled  to  the  prize  of  |10,000,  is 
donnrrable,  because  the  transaction  was  a 


bet:  Hobi»g  v.  Enquirer  Co.,  2  O.  N.  P. 
(N.S.)  206,  U  0.  D.  (N.F.)  704. 

8.   Oontraett  Held  Vot  to  be  Wagera. 

A  sold  a  lot  to  a  village  for  $700  cash  and 
$2,000  in  fourteen  years,  with  annual  in- 
terest, but  if  A  died  l>efore  the  $2,000  came 
due  it  was  not  to  be  paid  at  all.  He  died 
shortly  l>efore  it  came  due.  It  was  held 
that,  (1)  The  condition  is  an  inseparable 
part  of  the  contract  and  can  not  be  held 
void  and  the  rest  valid;  (2)  it  is  not  a 
wager,  but  is  as  valid  as  a  contract  for  Sup- 
port or  a  gift  would  be:  Clyde  v.  Mohn,  4 
0.  0.  C.  637,  2  O.  C.  D.  694  [affirmed,  by  the 
supreme  court,  without  opinion,  Mohn  v. 
Clyde,  32  Bull.  407]. 

An  agreement  that  the  loser  of  a  game  of 
billiards  shall  pay  for  such  game  has  been 
held  not  to  be  gambling  in  Steuer  v.  Cigar 
Co.,  17  O.  C.  C.  82,  9  0.  C.  D.  458. 

Whether  purchases  or  sales  of  stock,  on 
part  payment  and  without  delivery,  are 
gambling  or  not,  depends  on  the  intent.  If 
a  bona  fide  sale  was  intended,  it  is  I^al,  al- 
though for  speculation:  Ooodhart  v.  Rastert, 
7  O.  N.  P.  534,  10  O.  D.  (N.P.)  40. 

If  delivery  and  payment  are  intended,  the 
contract  is  valid,  though  the  sellers  have  not 
the  goods  nor  means  of  getting  them,  other 
than  to  buy  them  on  the  market:  Kahn  T. 
Walton,  46  O.  S.  195,  IV  Longsdorf  s  Notes, 
318;  Bradley  v.  Telegraph  Co.,  8  Dec.  Kep. 
707,  9  Bull.  223. 

Where  A,  a  citizen  of  Ohio,  in  settling 
claims  for  money  lost  in  gnUn  speculation 
in  Chieago^  reoiganized  a  railroad  company 
and  attempted  to  issue  stocks  and  bonds 
therefor  in  an  amount  greatly  in  excess  of 
its  value,  no  money  payments  bdng  made,  it 
is  not  a  gambling  transaction  between  tJie 
parties:  Lloyd  Y.  Pretton,  146  U.  8.  630,  7 
O.  F.  D.  879. 

A  contract  whereby  one  buys  grain  tor  seed 
at  an  occessive  price,  and  the  vendor  agrees 
to  repurchase  from  him  a  greater  quantity  of 
grain  at  the  same  price  in  the  following 
year,  is  not  a  wager  whatever  other  vioes  it 
may  have;  and  a  note  given  for  such  grain 
is  valid  in  the  hands  of  a  6ona  fide  holder: 
Kitohen  v.  Lottdenback,  48  O.  8.  177,  IV 
Longsdorf's  Notes,  409  [affirming  Kitciten  v. 
Loudenback,  3  O.  C.  C.  228,  2  O.  C.  D.  129] ; 
Stewart  v.  Simpaon,  2  O.  C.  C.  416,  1  O.  C. 
T>.  562;  see  also  Jacobs  v.  Mitchell,  46  O.  8. 
601,  IV  Longsdorf's  Notes,  348. 

It  was  said  in  WUliama  v.  Keel,  9  Dec. 
Rep.  746,  17  Bull.  118,  that  such  a  note  was 
on  a  gambling  consideration ;  and  that  if  the 
maker  had  to  pay  a  bona  fide  purchaser  he 
could  recover  from  the  payee;  but  such  re- 
sult would  have  been  reached  on  the  gioand 
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of  frand,  even  if  meh  contrMt  had  been  btiA 
not  to  be  a  wa^er. 

Such  contract  is  said  to  be  ill^al  aa  tend- 
ing to  worlE  a  fraud  upon  third  peraone,  but 
not  to  he  gamUing;  and  accordingly  a  per* 
eon  who  has  paid  under  auefa  contract  can 
not  recover  the  money  thua  paid:  BKirey  t. 
Vlah,  2  O.  C.  C.  401,  1  O.  C.  D.  fifi4;  CToieelJ 
T.  Earria,  2  O.  C.  C.  404,  1  O.  C.  D.  SSO; 
Oartw  T.  UlU,  3  O.  0.  G.  304.  2  O.  C.  D. 
204. 

A  promise  to  purchase  a  certain  amount  of 
shares  deliverable  within  a  certain  time  is 
not  per  M  a  wager:  A^lty  r.  Walker,  16  O. 
0.  C.  000.  8  O.  C.  v.  285. 

A  sale  of  pn^mrty,  bonds,  at  a  given  price, 
to  be  reduced  to  the  lowest  sum  accepted  by 
the  seller  in  any  future  sales,  is  not  void  as 
a  wager:  McGregor  v.  Railroad,  12  Dec.  Rep. 
763,  1  D.  50». 

An  offer  of  a  dock  for  $10  cash  or  115 
when  Polk  wae  elected  president,  the  last 
offer  being  accepted  and  a  note  given,  the 
note  is  valid,  the  event  having  happened: 
Rapp  V.  WUkerson,  1  Dec.  Rep.  177,  3  W. 
L.  J.  220  [affirmed,  in  Clinton  eupreme  coart, 
WiiJfcerson  v.  Rapp,  I  Rep-  178,  3  W. 
L.  J.  471]. 

3.   Oamea  of  Ohanoe. 

Money  lost  in  a  slot  machine  is  within  O. 
C,  f  5966,  if  by  the  operation  of  such  machine 
articles  of  substantially  tuiequal  value  were 
to  be  returned  to  the  party  depositing  money 
therein  according  to  chance  or  lot:  Wise  v. 
Martin,  7  0.  N.  P.  660,  6  O.  D.  (N.P.)  650. 

A  nickel  in  a  slot  machine  is  a  game  of 
chance,  if  Uie  property  obtained  by  playing 
such  game  is  not  always  substantially  equal 
in  value:  Enderea  v.  State,  11  O.  C.  C.  (N. 
S.)  473,  21  O.  C.  D.  617;  State  v.  Smith,  63 
Biilt  380  [affirmed,  without  opinion,  Smith 
V.  State,  71  0.  S.  473,  2  O.  L.  R.  271]. 

Money  lost  at  a  bucket  shop  is  lost  at  a 
scheme  of  chance;  Baker  t.  Morehead  Co., 
7  0.  N.  P.  (N.8.)  384.  IS  O.  D.  (N.P.)  230. 

Chips  being  used  to  represent  mon^  and 
bought  from  the  keeper  of  the  room,  who  re< 
deems  what  a  player  has  when  he  ceases 
playing,  the  player  must  be  deemed  to  have 
expended  and  the  seller  to  have  received 
the  money  paid  for  them  on  araumnt  of  a 
scheme  of  gunbling  under  O.  C,  1 5967 : 
Vineent  v.  Taylor,  00  O.  S.  309,  IV  Longs- 
dorf  B  Notes.  786. 

A  lottery  is  ill^al:  WUliame  v.  State,  25 
O.  8.  028,  III  Longsdorfs  Notes,  273. 

A  guessing  contest,  instituted  by  a  news- 
paper company,  by  which  persons  are  in- 
vited to  deliver  to  the  company  fifty  cents 
each,  twenty-four  cents  of  which  being  pay- 
ment for  a  subscription  to  the  newspaper 


and  twenty-six  cents  for  the  privilege  of 
making  a  guess  upon  the  total  vote  for  a 
state  officer  who  is  to  be  chosen  at  an  ap- 
proaching election,  the  guesstt  coming  near- 
est to  the  actual  total  vote  east  to  reoeiva  a 
money  prize  from  the  fund  equal  to  one- 
tenth  tfaere<rf,  and  others  next  nearest  to 
receive  from  tiie  fund  lesser  money  prises^  is 
within  the  condemnation  of  the  statuiea  of 
Ohio  i^nst  lotteries  and  schemes  of  chance, 
and  is  an  unlawful  enterprise.  And  a  sim- 
ilar scheme,  involving  the  same  amount  of 
p^ment  by  each  person,  but  differing  from 
the  former  in  that  there  is  to  be  no  snbserip- 
tion  to  a  paper,  and  the  prizes  promised  are 
defltfite  amounts  from  five  thousand  dollars, 
down  to  two  d<dlara,  is  equally  within  the 
condemnation  of  the  statute  and  unlawful: 
Stevene  v.  Times-Star  Co.,  72  O.  S.  112,  IV 
Longsdorfs  Notes,  988. 

A  subscription  scheme  by  which  a  conoem 
agrees  to  erect  a  factory  in  a  town  in  con- 
sideration of  having  four  hundred  lots  sub- 
scribed for  at  two  hundred  dollars  each,  lota 
to  be  assigned  to  eubscribers  by  a  drawing, 
is  a  scheme  of  chance  under  G.  C,  ||  13063, 
13064,  and  not  binding  on  a  subscriber: 
NaU  Co.  V.  Marks,  4  O.  C.  a  S4S,  2  O.  a  D. 
584. 

C.  Statutobt  Pbovisidns. 
I.  Constitutionality. 

Q.  C,  §  5966,  providing  for  the  recovery 
of  money  lost  at  gambling,  is  not  rendered 
unconstitutional  by  any  provision  of  the  con- 
stitution of  the  United  States:  Marvin  v. 
Trout,  190  U.  S.  212. 

In  an  action  by  a  wife  for  recovery  of 
money  lost  by  her  husband  in  betting  on 
horse  races  in  a  pool  room  <^rated  by  the 
defendants,  the  requirement  that  the  de- 
fendants shall  answer  pertinent  intemgai- 
tones  attached  to  the  petitim  is  not  in  viola* 
ticn  of  their  rights  as  guaranteed  1^  the 
bill  of  rights :  Kleimej/er  v.  Payne,  16  O.  D. 
(N.P.)  289,  3  O.  L.  R.  386. 

O.  C,  1 6071,  giving  a  lien  on  the  proper^ 
in  which  money  is  lost  at  gamUing  la  eon- 
stitutitmal:  Marvin  v.  Trout,  199  U.  S.  212, 
15  0.  F.  D.  141,  3  O.  L.  R.  660  [affimiii« 
Marvin  V.  Trout,  70  O.  S.  437,  which  affirmed, 
without  opinion.  Trout  v.  Marvin,  2  O.  0. 
0.  (N.S.)  S23,  14  O.  C.  D.  333].  Pot  deei^ 
on  first  writ  of  error,  see  Trout  t.  Marvin, 
62  O.  &  132,  IV  Loi^orfs  Notes,  827. 

2.  Construction. 

Q.  C,  1 6965,  was  supplemented  by  an  aet 
to  prevent  buildings  from  being  used  for 
gambling.  (See  G.  C.  |  13081):  BuOe  v. 
State,  1  O.  8.  61,  I  Longsdorfs  Notes,  941. 
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From  oonsiderationB  of  public  policy,  Q. 

C,  15905,  is  construed  to  make  notes  and 
otJier  contracts  and  securities  therein  re- 
ferred to  absolutely  void;  and  not  merely 
TOfdable  if  given  under  the  ciroumstances 
specified  in  Uie  statutes  i  Bank  Partner, 
46  O.  S.  SSI,  IV  LongsdorTa  Notes,  331 
[quoted  and  approved  in  Railv>ay  t.  Trvat 
Co,,  96  Fed.  407,  86  C.  C.  A.  1S6,  13  O.  F. 

D.  86]. 

Loss  of  money  in  a  bucket  sbop  is  a  loss 
if  a  bet  or  wager  witbin  the  meaning  of 
O.  C,  15966:  Sanders  t.  Penney^  79  0.  S. 
221,  IV  LongsdorTs  Notes,  1046. 

Where  the  purchase  or  sale  of  a  oommodity 
is  accepted  as  a  mode  of  disguising  a  wager 
upon  ^  market  price  of  the  commodity  at  a 
future  time,  tiie  fact  that  one  of  the  parties 
assumes  to  make  the  purchase,  or  sale,  as  a 
oommiaeiott  merchant  only,  will  not  alter  the 
real  rdatton  in  which  they  stand  as  parties 
to  a  mger.  Each  is  in  law  particepa  oritn- 
inia  to  the  wager,  and  either  may,  as  loser, 
recover  from  the  other  as  "winner,"  under 
tbo  provisions  of  O.  C,  {5966:  Lester  r. 
Buei,  49  0.  S.  240,  IV  Longsdorf's  Notes, 
463. 

One  who  loaea  money  in  a  bucket  shop  has 
no  lien  upon  the  premises  where  the  business 
is  carried  on  until  he  brings  a  suit  and 
subjects  the  premises  to  the  lien  of  his  judg- 
ment.  G.  C,  S  5971,  giving  a  Iten  upon  the 
premises  applies  only  to  money  lost  at 
gambling:  8ander$  v.  Penney,  79  0.  S.  221, 
IV  Longsdorf's  Notes,  1046. 

The  broker  is  not  liable  to  refund  money 
expended  1^  him  for  another  on  margins. 
O.  C,  i  5966,  allows  recovery  against  the 
winner,  and  not  against  the  broker:  Bout- 
ttone  T.  Jfoor^  10  Dee.  Rep.  275,  19  Bull. 
387. 

The  negotiable  instruments  act  does  not  by 
implieattOB  repeal  O.  C  i  18070,  providing 
that  all  contracts  made  witii  intent  to 
"comer"  the  market  diall  be  void,  and  a 
note  givm  in  settlement  of  lucb  a  c<mtract 
is  not  enforeible  even  in  the  huids  of  an 
Innocent  bolder:  Bank  v.  Sonmv,  9  O.  K. 
P.  (N.S.)  481,  21  O.  D.  (N.P.)  772. 

To  say  "he  played  a  game  for  money"  can 
not  be  construed  to  mean  "he  was  hired  to 
play":  Carper  v.  State,  27  O.  8.  672.  HI 
Loqgsdorfs  Notea,  377. 


3.  Effeot. 

Under  the  statute  (1  Chase,  104,  similar 
to  G.  0.,  16966)  enacted  by  the  territorial 
government,  conveyances  upon  a  gambling 
consideration  inured  to  the  use  of  the  heir 
of  the  grantor,  subject  to  the  right  of  the 
creditors  of  the  grantor  to  enforce  p^nwnt 


of  their  claims  out  of  such  realty:  Bond  t. 
Swearingen,  1  O.  395,  I  Longsdorfs  Notes, 
91. 

A  omveyance  in  payment  of  a  gambling 
debt  is  said  to  be  a  nullity,  and  notwith- 
standing each  conveyance  a  creditor  of  the 
grantor  could  levy  an  Kreeution  upon  such 
property:  Wacht^  T.  Campbell,  7  O.  N.  P. 
507,  9  O.  D.  (N.P.)  672. 

In  the  absence  of  a  statute  specifically  pro- 
viding that  a  deed  given  on  a  gambling  con- 
sideration should  be  void,  such  deed,  if  de- 
livered is  valid  and  passes  title,  and  equity 
will  not  grant  rescission  in  a  suit  for  that 
purpose  brought  by  the  grantor:  Tkomag  v. 
Oroniae,  16  O.  54,  I  Longsdorf's  Notes,  748; 
see  also  Booker  v.  DePalot,  28  0.  S.  251,  III 
Longsdorfs  Notes,  403. 

The  indorsee  of  a  check  given  for  money 
lost  at  a  game  of  cards  can  not  recover  upon 
it  against  the  drawer,  though  a  hona  fide 
bolder  for  value  without  notice  of  the  vice 
in  the  cMisideraUon.  A  check  so  drawn  is 
within  the  provi^ons  of  6.  C,  $5966,  and 
"alMolutdy  void  and  of  no  effect":  Bonfc  v. 
Partner,  46  O.  S.  381,  IV  Longsdorfs  Notes, 
331. 

A  bona  fide  holder  of  a  check  given  for  a 
gambling  debt  con  recover  from  any  prior  in- 
doraer  after  demand  and  notice:  Bank  v. 
Partner,  46  0.  8.  381,  IV  Longsdorfs  Notes, 
331. 

If  the  parly  to  whom  such  articles  are 
delivered  offers  to  return  the  same,  uid  the 
party  who  has  delivered  such  articles  refuses 
to  receive  tbem,  the  persim  having  posseuion 
of  than  mi^  hold  thnn  as  bailee  for  the 
original  owner;  and  in  such  ease  the  orig- 
inal owner  can  not  recover  the  value  thereof: 
Harper  v.  Crain,  86  O.  S.  338,  III  Longsdorfs 
Notes,  856. 

A  broker  who  has  made  gambling  contracts 
on  behalf  of  his  principal,  knowing  them  to 
be  gambling  contracts,  can  not  recover  com- 
pensation for  his  services:  Kahn  t.  Walton, 
46  O.  8.  195,  IV  Longsdorf's  Notes,  318. 

If  an  agent  has  received  money  fr<nn  the 
adversary  party  to  a  gambling  contract 
which  is  paid  to  him  under  an  agreement 
that  he  will  pay  the  same  over  to  his  prin- 
cipal, such  agent  is  liable  to  his  principal 
therefor,  and  he  can  not  interpose  the  de* 
fense  that  the  principal  acquired  such  money 
in  a  gambling  transaction:  Vorton  v. 
Blmn,  39  O.  8.  145,  III  Longsdorfs  Notes, 
1014. 

The  parties  to  a  gambling  contract  are 
particepa  criminia  to  the  wi^r  and  either 
may  recover  from  the  other  under  O.  C, 
15966:  heater  v.  Buel,  49  O.  8.  240,  IV 
Longsdorfs  Notes,  453. 
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D.   Rbcovebt  or  Lobsbs. 

1.    Statutory  Provitiona. 

In  the  Absence  of  &  statute  authoricing 
reoorery  by  the  loser,  a  loser  who  baa  paid 
his  loea  under  a  gambling  eontraot  eon  not 
recover  from  tiie  winner:  Pratt  t.  UoIntoBhf 
W.  366,  I  Longsdorf  B  Notes,  28. 

The  partiee  to  a  gambling  contract  aie 
partioepa  orimmta  to  the  wagw  and  either 
may  reoorer  from  the  other  under  O.  O., 
S5M6,  providing  that  money  lost  at  gamb- 
ling may  be  reoorered:  Leater  t.  Buel,  49  O. 
8.  240,  IV  Longsdorfs  Notes,  463. 

O.  C,  §  5970,  providing  an  action  of  dis- 
covery is  an  additional  and  independent  rem- 
edy for  the  recovery  of  money  lost  at  gam- 
bling: McCabe  v.  Jaberg,  12  0.  D.  (N.P.) 
98,  3  O.  L.  R.  627  [affirmed,  without  opinion, 
McCahe  v.  Jaberg,  74  O.  S.  446]. 

Formerly  an  act  merely  making  a  bet  void 
made  the  party  particepa  criminia,  and  the 
court  would  not  aid  either  to  a  recovery 
back,  though  he  could  rescind  before  de- 
livery. Accordingly,  if  the  loser  replevied  a 
faorse  lost  on  a  bet,  the  verdict  gave  the 
defendant  its  value:  Pratt  v.  Molwtoah,  W. 
350,  I  Longsdorf  s  Notes,  28. 

Election  bets  can  be  recovered  under  the 
gaming  act.  The  act  to  punish  betting  on 
elections  did  not  supersede  thi%  part  of  the 
gaming  act:  Veack  v.  EUiott,  I  0.  8.  139,  I 
Longsdorf's  Notes,  957. 

G.  C,  IS  6966  and  6969,  relating  to  re- 
covery of  money  lost  in  gaming,  wagers,  etc., 
the  first  providing  that  within  six  months 
the  loser  may  sue,  and  the  second  that  if  the 
loser  do  not  sue  within  the  time  specified 
any  person  may  sue,  are  not  mutually  ex- 
clusive: Neliten  v.  Foater,  I  Hosea,  26. 

2.    Nature  of  Remedy. 

G.  C,  15966,  provides  for  a  statutory 
action  to  recover  a  penalty  or  forfeiture: 
Cooper  T.  Rowley,  29  O.  S.  647,  III  Longs- 
dories  Notw,  496. 

An  actiim  1^  a  wife  to  recover  mon^  lost 
her  husband  in  betting  upon  horse  races, 
is  said  jiot  to  be  a  p^al  action,  but  an 
action  ««  contractu:  Kleimeyer  t.  Payne,  16 
O.  D.  (N.P.)  289,  3  O.  L.  R.  386. 

The  right  of  the  loser  at  gambling  to  re- 
cover from  the  winner  is  said  to  originate 
in  a  constructive  contract:  HarUm  v.  In- 
vestment Co.,  11  0.  N.  P.  (N.S.)  492,  22  O. 
D.  (N.P.)  12. 

An  action  under  G.  C,  1 6965,  to  recover 
mojKy  lost  in  gaming  is  an  action  on  a  con- 
structive contract  on  which  an  attachment 
will  lie:    Baker  v.  iforefteo4>  7  O.  N.  P. 


(N.8.)  384,  19  O.  D.  (NJ>.)  230.  See  abo 
Attaohuxnt. 

Actions  brought  under  O.  C,  { 6967,  are 
actions  at  law,  and  not  in  equity:  MoOahe 
v.  Jaberg,  12  O.  D.  (N.P.)  58,  3  O.  L.  R.  627 
[affirmed,  without  (pinion,  McOabe  v.  Jaherg, 
74  0.  8.  446]. 

3.    Amount  Recoverable, 

Interest  on  the  money  lost  at  gaming  or 
betting  ii  not  recoverable,  and  will  be  struck 
oat  of  the  ji^gment  hy  a  reviewing  eoart: 
Hooper  v.  Kiaaal^  61  O.  8.  646,  (memorandum 
opini<m). 

Uncertainty  as  to  the  amount  expended 
is  not  material  under  O.  C,  |  S967.  If  any 
was  expended,  tiie  person  dependent  upon 
the  one  who  eiqtended  the  money  is  entitled 
to  recover  its  amount  and  exemplar?  dam* 
ages:  Vincent  v.  Taylor,  60  O.  S.  809,  IV 
Ixmgsdorfs  Notes,  786. 

If  a  contract  expressly  authorizes  a  broker 
to  buy  on  a  margin  and  to  sell  if  the  margin 
is  not  kept  good,  and  accordingly  he  sells  on 
due  notice,  he  is  not  liable  to  return  the 
margins:  Patterson  v.  Keya,  13  Dec.  Rep. 
436,  I  C.  S.  0.  R.  94. 

That  the  broker  bought  In  bis  own  Tiame 
and  kept  the  commodity,  viz.:  gold,  in  bank 
with,  and  undietinguishable  from  others,  does 
not  entitle  the  customer  to  get  back  his  mar- 
gins: Patterson  v.  Keys,  13  Dec  Rep.  436, 
1  C.  S.  C.  R.  94. 

Profits  arising  under  a  contract  for  the 
operation  of  a  book  on  horse  races  are  not 
recoverable,  either  by  the  party  in  interest 
or  his  administrator:  Schneider  v.  Kamp, 
6  O.  N.  P.  <N.8.)  366,  18  O.  D.  (K.P.)  300 
[^rmed  in  circuit  court,  December  22, 
1907]. 

4.  Jurisdiction. 

Since  an  action  to  recover  money  lost  at 
betting  is  held  to  be  remedial  in  its  nature, 
and  to  give  an  action  upon  an  implied  con- 
tract, such  action  may  be  brought  in  this 
state,  although  the  loss  took  place  in  Ken- 
tucky, the  Kentucky  statute  being  similar  to 
ours:  Kleimeyer  v.  Payne,  15  O.  D.  (N.P.) 
671,  3  O.  L.  R.  19. 

The  fact  that  Q.  C,  j  5967,  provides  for 
the  recovery  of  as  much  as  five  hundred 
dollars  exemplary  damages  on  account  of 
losses  in  lotteries,  does  not  oust  a  justice  of 
the  peace  from  jurisdiction  where  the  plain* 
tiff  asks  for  exemplary  damages  in  an  amount 
which  added  to  the  sum  he  would  otherwise 
reoover  is  equal  to  three  hundred  dollars  or 
less:  McCabe  v.  Jaberg,  12  O.  D.  {N.P.)  68, 
3  O.  L.  R.  627  [affirmed,  without  opinion, 
McCabe  v.  Jaberg,  74  0.  S.  446]. 


Digitized  by  Google 


M43 


MM 


The  plaintiff  in  a  giuning  contest  U  not 
even  entitled  to  recover  his  fifty  cents  in  this 
suit,  beoaiue  the  common  pleas  court  has  no 
jnriBdietion  in  suits  for  that  amount,  al- 
titoogh  Under  G.  C,  S5966,  the  loser  may 
recover  money  lost  on  account  of  a  wager: 
Hobing  v.  ^n^utrer  Co.,  2  O.  N.  P.  (N.S.) 
205,  14  O.  D.  (N.P.)  704. 

5.  Parties. 
(a)  Plaintiff, 
iaa)  Loser. 

A  party  vho  has  furnished  money  to  be 
played,  and  who  loses  may  recover,  altiiooc^ 
he  has  oaployed  others  to  make  such  hets  on 
his  behalf:  Mead  v.  MeOraw,  10  O.  -fi.  66,  II 
Longadorf  s  Notes,  026. 

In  a  contract  for  the  sale  or  purchase  of 
corporate  stocks  or  grain,  which  is  in  legal 
effect  a  diq;uised  gambling  contract,  the 
bn^r  who  has  made  such  contract  at  his 
own  risk  is  as  between  himself  and  his  prin- 
cipal to  be  r^arded  as  the  winner  or  loser 
as  the  case  may  be:  Lester  y.  Buel,  49  O. 
S.  240,  IV  Longsdorf  s  Kotes,  453. 

The  briber  who  n^oti&tes  knowingly  the 
illegal  agreement  between  parties  is  a  parti- 
ceps  oriminie,  and  can  not  recover  commis- 
sions nor  losses  incurred  on  behalf  of  either 
party.  And  checks  given  him  for  such  serv- 
ices or  losses  are  tainted  with  the  vice  of 
their  origin:   Kahn  v.  Walton,  46  O.  S.  106, 

IV  Longsdorf's  Notes,  318;  Lester  v.  Buel, 
40  0.  8.  240,  IV  Longsdorf's  Notes,  463. 

No  recovery  can  be  had  by  one  partner  to 
a  gambling  transaction  against  another  part- 
ner for  money  advanced  by  him  for  the  pur- 
pose of  carrying  on  such  gambling;  nor  can 
the  adifinistrator  of  the  deceased  partner  so 
recover:  Schneider  v.  Kamp,  6  O.  N.  P. 
(N.8.)  366,  18  O,  D.  (N.P.)  360. 

The  loser  of  a  bet  may  recover  under  G. 
0.,  { 5960,  though  the  action  be  not  b^un 
within  six  months,  under  G.  C,  |  5066.  He 
has  the  exclusive  right  to  sue  for  six  months, 
and  after  then  any  one  who  sues  first  has  the 
right  under  G.  C,  |6069:  Hoes  y.  Layton, 
3  O.  S.  364,  IX  Longsdorfs  Notes,  34;  Cooper 
V.  Rotoley,  20  O.  S.  647,  III  Longsdorfs 
Notes,  496. 

The  loser  not  having  sued  for  six  months, 
any  third  prason  may  sue  for  his  benefit 
witiiin  a  year  after  the  six  months:  FmstA 

V  Wagner,  1  Dayton  Term  Rep.  (Iddtngs) 
IS. 

(bh)    Third  Party. 

G.  C,  1 5060,  gives  to  the  looer  a  right  of 
aetira,  which  by  virtue  of  0t.  0^  16066,  is 
an  exclusiva  right  for  iha  first  riz  moutiis; 
and  after  that  time  any  person  m^  sue  to 
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recover  such  loss  until  such  right  of  action 
is  barred  by  the  period  of  limitations:  Horn 
V.  Layton^  3  0.8.  852,  n  Longsdorfs  Notes. 
34. 

A  judgment  recovered  by  a  third  person 
may  be  a  lien  upon  the  building  in  which 
gambling  was  conducted,  with  the  knowledge 
of  the  owner:  Trout  v.  ifarvtn,  62  O.  8.  182, 
IV  Longsdorfs  Notes,  827. 

Where  the  loser  fails  for  six  months  to 
bring  suit  to  recover  the  money  los^  third 
perscms  may*  as  joint  plaintiffs  reeovw  it 
without  interest  (plaintiffs  were  employers 
of  Uie  loser  and  he  had  embecsled  their 
money) :  RoberUtm  v.  Demtng^  33  Bull  100 
[without  opinion,  by  the  supreme  court]. 

If  a  wife  brings  an  aeti<»i,  she  nu^  re- 
eovoT  whatever  h^  husband  expended  en  ac- 
count oS  a  gambling  scheme;  even  if  it  is 
not  allied  Uiat  he  lost  such  money  thereat. 
She  may  accordingly  recover  from  the  banlrar 
at  a  gambling  game  money  paid  by  her  hus- 
band for  chips,  even  though  such  chips  were 
lost  to  others;  it  being  shOTrn  that  the  banlnr 
redeemed  the  chips  at  the  end  of  the  game: 
FtHcen*  V.  Taylor,  60  O.  S.  300,  IV  Longs- 
dorfs- Notes,  786. 

If  a  member  of  a  partnership  has  bet  goods 
belonging  to  such  partnership  upon  an  elec- 
tion and  lost,  tiie  other  members  of  such 
partnership  may  join  with  him  in  an  action 
to  recover  the  value  thereof:  Cannon  v. 
Cheney,  8  O.  C.  C.  143.  4  0.  C.  D.  335  [af- 
firmed, without  opinion,  Cheney  v.  Cannon, 
54  O.  S.  683]. 

The  general  assignee  for  the  benefit  of 
creditors  is  the  proper  person  to  proceed  to 
recover  property  transferred  by  his  assignor 
in  consideration  of  a  gahibling  debt:  _ 
Wachtel  v,  Campbell,  21  O.  C.  C.  731,  12  O. 
C.  D.  148  [affirming  Wachtel  v.  Campbell,  7 
O.  N.  P.  507,  0  0.  D.  (N.P.)  572]. 

If  certificates  in  a  corporation  are  acquired 
under  a  gambling  transaction,  the  corpora- 
tion may  set  up  such  fact:  Seafield  v.  CAain 
Co.,  84  0.  S.  470. 

A  third  person  who,  on  the  failure  of  the 
loser  to  sue  within  six  months,  has  obtained 
judgment  for  the  winnings  under  G.  C, 
8  6069,  may  subject  the  premises.  The  stat- 
ute refers  rather  to  discouraging  gambling 
than  to  natural  justice:  Trout  v.  Marvin,  62 
O.  S.  132,  rV  Longsdorfs  NoUa,  827. 

(b)  Defendant. 

Persons  who  own  and  operate  a  faro  bank 
are  liable  jointiy  for  money  which  Is  won 
and  received  the  dealers,  who  are  m- 
ployei  by  them  to  conduct  such'  bank:  Lear 
T.  JfoJiriaen,  17  0.  B.  464,  II  Longsdorfs 
Notes,  844. 

Persons  to  whom  mon^  is  lost  at  gam- 
blh^  are  liable  whether  or  not  they  ean  be 
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shown  to  be  partners  in  the  technical  mean- 
ing of  the  term:  Rogers  v.  Edmund,  21  O.  C. 
0.  676,  12  0.  C.  D.  291. 

A  brewer  who  furnished  a  ticker  and  re- 
ceived cotnmiaaion  from  one  who  buys  on 
maxgine  ia  liable  for  mon^  lott  if  the  trans- 
action is  a  gambling  one ;  Rogers  t.  BdmwHd, 
21  0.  C.  C.  676,  12  O.  C.  D.  2B1. 

A  hnkHT  who  haa  paid  out  miHi^  in  a 
gamUing  traasaetiiHi  under  the  direoUon  of 
his  principal,  eu  not  be  required  1^  his 
prineipal  to  repay  such  money:  Roulatone 
T.  Moan,  10  Dee.  Sep.  276,  19  BnU.  S87. 

The  theory  that  Uie  broker  is  to  be  re- 
garded as  an  adversary  par^  to  the  gambling 
contract  is  expressed  in  Lester  t.  BuH,  49 
O.  S.  240,  IV  Longsdorf  s  Notes,  468. 

A  banker  who  sells  chips  which  are  to  be 
redeemed  at  the  end  of  the  game  is  UaUe 
for  money  iq>ent  in  the  purchase  *d  such 
chips,  even  though  such  banker  does  not 
take  any  part  in  the  game;  and  accordingly 
does  not  win  from  the  players  who  lose: 
Tineent  T.  Taylor,  60  O.  S.  309,  IV  Ltmgs- 
dorfs  Notes,  786. 

A  claim  for  money  lost  at  gaming  under 
favor  of  O.  C,  { 69S9,  may  be  maintained 
against  the  assignors  for  the  b^efit  of  cred- 
itors,  but  ia  not  a  claim  against  the  assets 
in  the  hands  of  an  assignee:  Burrows  v. 
Hussong,  12  O.  C.  C.  (N.S.)  93,  21  O.  C.  D. 
211  [distinguishing  Pentz  v.  Burrows,  8  O. 
C.  C.  (N.S.)  349,  18  O.  C.  D.  490]. 

In  an  action  to  recover  money  which  is  lost 
at  gambling,  the  winner,  the  assignee  of  the 
winner,  and  the  owner  of  the  property  in 
which  such  gambling  was  conducted  may  be 
joined:  Pentz  v.  Burrows,  8  O.  C.  0.  {N.S.) 
349,  18  0.  C.  D.  490. 

As  to  the  respective  liabilities  of  the  win- 
ner and  the  owner  of  property  used  for  gam- 
bling purposes,  see  Thompson  v.  AokemuiM, 
21  O.  C.  C.  740,  12  O.  C.  D.  466. 

Owners  of  separate  buildings  in  which 
separate  sums  were  lost  by  the  same  players 
can  not  be  joined.  The  cause  of  action  is 
against  each  separately  for  the  loss  in  his 
building:  Bobh  v.  Hetseh,  8  Dee.  Rep.  246, 
6  Bull.  636. 

If  demand  is  made  upon  the  stakeholder 
before  he  has  paid  the  stake  over  to  the 
winner,  he  is  personally'liable  for  the  amount 
deposited  with  him  to  the  party  who  has  so 
deposited  it:  Ward  v.  Bitt,  6  Dec.  Sep. 
1129,  7  Bull.  76. 

A  stakeholder  must  return  the  property 
placed  in  his  hands  to  the  parties  who  have 
respectively  deposited  it,  if  the  bet  is  aban- 
doned: Barrett  v.  Hieill,  W.  472,  I  Longs- 
dorf s  Notes,  38. 

Demand  on  the  stakeholder  by  the  loser, 
the  winner  having  refused  to  tain  the  m<mey,  I 
was  not  held  necessary  1^  the  common  pleas  | 


before  suing  him.  The  district  court  re- 
versed this,  holding  demand  was  necessary 
before  suit  (see  Ward  v.  Ritt,  6  Dec  Sep. 
1129,  10  Am.  L.  Rec.  667,  7  BuIL  76),  bat 
the  supreme  court  commission  reversed  the 
district  court  and  affirmed  the  oomman  pleas 
without  stating  the  ground,  on  February  3, 
1886:  Ritt  v.  Ward,  13  Bull.  138. 

For  the  general  discussion  d  the  subject 
of  parties,  see  Pabtibs. 

6.   Ltmitotion  of  Aotton.  ' 

Under  G.  C,  { 5069,  the  loeer  has  an  ex- 
clusive right  to  maintain  an  action  to  re- 
cover his  loss,  within  six  months:  Hoss  v. 
Layton,  3  O.  S.  362,  II  Longsdorf's  Notes,  34. 

0.  C,  S  5966,  providing  that  a  loser  may 
within  six  months  thereof  sue  for  the  recovery 
of  money  lost  at  gaming,  is  a  statute  of 
limitations;  and  where  an  interval  of  more 
than  six  months  occurs  between  the  loss  <A 
money  and  the  bringing  of  suit  for  recovery 
thereof,  the  plaintiff  is  barred  from  prose- 
cuting the  action,  notwithstanding  the  de- 
fendant had  made  an  assignment  for  the 
benefit  of  creditors  and  the  plaintiff  had 
presented  a  claim  for  the  money  so  lost  to 
the  assignee  within  six  months  of  tiie  loss: 
Burrows  v.  Hussong,  12  O.  C.  C.  <N.S.)  08, 
21  O.  C.  D.  211. 

After  the  six  months  have  elapsed,  the 
loser  may  still  recover  his  money,  but  he 
hps  not  an  exclusive  right  of  action:  Hoss 
V.  Layton,  8  O.  S.  362,  II  Losgsdorfs  Notes, 
34. 

It  has  been  held  that  the  six  months 
period  mentitmed  in  G.  C,  §5966,  is  not  a 
period  of  lunitations  on  the  theory  that  the 
term  "any  person"  used  in  G.  C,  {  6969,  does 
not  mean  any  person  other  than  the  loser, 
but  includes  the  loser;  and  accordingly  that 
section  does  not  bar  the  loser  from  suing 
after  the  six  months  period  has  elapsed,  but 
merely  gives  him  an  exclusive  right  to  sue 
within  such  time:  A'eifcen  v.  Foster,  1  Hosea 
26. 

An  action  to  recover  money  which  has  been 
lost  by  playing  a  game,  or  by  a  bet  or  wager, 
ia  a  statutory  action  to  recover  a  penalty  or 
forfeiture  within  the  meaning  of  G.  C., 
I  11225;  and  must  be  brought  within  one 
year  after  the  cause  thereof  has  accrued: 
Cooper  V.  Rowley,  29  O.  S,  647,  III  Lous- 
dorf  s  Notes,  496. 

An  action  for  Uie  recovery  of  money  lost 
is  barred  by  the  statute  of  limitaUon*,  if 
not  brought  within  one  year  fron  tbe  time 
the  cause  accrued:  Ha/rrinngton  AaWdbv 
4  O.  N.  P.  (N.S.)  281,  17  a  D.  (N.P.)  40. 

For  the  application  of  statute  of  limi- 
tations, see  LiiaTATioira,  SrATtm  or. 
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7.  PleatUnff. 

The  policy  and  purpose  of  O.  C,  IS  6966. 
et  teg.,  are  to  discourage  gambling  rather 
than  to  detiemuae  the  natural  justice  of  the 
case.  Therefore,  Q.  C,  fi  6968,  prescribing 
what  are  sufficient  allegations  in  such  cases, 
does  not  require  the  pleader  to  set  out  with 
legal  exactness  and  particularity  a  state  of 
facts  which  would  bring  him  within  either 
O.  C,  IS  5966  or  S967,  prohibiting  gaming. 
A  plain  statemeait  of  the  situation  ts  suffi- 
cient. Averments  that  the  defendant  has  the 
money,  that  it  is  due  the  plaintiff  and  that 
it  was  obtained  in  a  gambling  transaction 
are  sufficient:  Rodgers  v.  Edmund,  21  O.  C. 
C.  675,  12  0.  O.  D.  2»1. 

It  is  not  necessary  that  the  petition  state 
the  nature  of  the  gambling  nor  the  exact 
dates  at  which  ttie  mon«y  was  lost,  if  it  con- 
tidns  the  dates  between  whiefa  such  amount 
was  lost:  Robertton  v.  Demming,  3S  Bull. 
190. 

The  total  amount  of  losses  may  be  alleged 
within  o»tain  periods,  without  setting  forth 
the  dates  of  the  different  losses  and  payments 
thereof:  Nelken  r.  Foster,  I  Hosea,  26. 

The  same  principle  waa  laid  down  in  Lear 
T.  McMiUen,  17  O.  S.  464,  II  Longsdorf's 
Notes,  844;  the- question  being  raised  in  that 
case  by  exceptions  to  the  charge  and  the 
refusal  to  charge  as  requested. 

A  wife^B  petition  under  6.  C,  S  6967,  need 
not  show  that  the  husband  lost  at  the  game. 
It  is  sufficient  to  aver  expenditure  by  him 
and  Its  reception  by  defendant,  as  by  the 
purchase  of  chips  to  play  with:  Vinomt  v. 
Taylor,  60  O.  S.  809,  IT  Longsdorf  s  Notes, 
786. 

AlIegataoQS  were  made  by  a  wife  as  to  the 
place  where  her  husband  had  lost  money  at 
gambling,  and  the  amount  he  had  lost  within 
a  specified  period  of  three  months,  and  that 
the  place  was  run  by  the  defendants.  It  was 
h  Id  that  these  all^ations  are  sufficient  to 
support  a  recovery  of  the  amount  lost,  with 
penalty:  Ban  t.  Krvft,  1  O.  N.  P.  (K.S.) 
16. 

In  an  action  hy  a  wife  to  reoover  mon^ 
lost  in  the  defendaiif  s  gambling  hous^  de- 
fendant may  by  orosa-peUtion  set  <^  win* 
ninf^  1^  Uie  husband  in  the  same  house: 
FoUett  T.  Saviera,  8  O.  D.  (K.P.)  669,  S6 
BulL  £22. 

If  one  of  the  parties  to  a  series  oi  option 
deals  sues  the  other  to  recover  the  balance 
daimed  1^  the  aoeonnt,  the  otiier  may  by 
cooatcrelaim  set  up  his  losses  and  recover 
any  balance  over,  under  O.  C-l  6966:  JDesfer 
T.  S«el,  49  O.  S.  240,  IV  Longsdorf  s  Notes, 
453. 

In  an  action  by  a  wife  for  recovery  of 
mon^  lost  1^  bat  husband  in  betting  on 


horse  races  in  a  pool  room  operated  1^  the 
defendants,  the  requirement  that  the  defnid- 
ants  shall  answer  pertinent  intarrogatories 
attached  to  the  petition  is  not  in  violation 
of  their  rights  as  guaranteed  the  hilV  of 
rights:  Slnmteyer  v.  Payne,  16  0.  D.  (N.P.) 
289,  S  0.  L.  R.  886. 

In  an  action  for  recovery  of  money  lost  in 
a  gamUing  sohooe,  a  petition  which  alli^ 
generally  that  the  plaintiff  expended  nuuey 
thereon,  which  was  paid  to  the  defendant, 
is  good  against  demurrer,  without  pleading 
the  character  of  the  game  or  the  particular 
manner  In  whtoh  the  plaintiff  expended  his 
money;  hut  a  failure  to  allege  that  the  de- 
fendant is  indebted  to  plaintiff  in  the  sum 
claimed,  or  that  the  money  was  received  by 
defendant  for  the  plaintiff's  use,  and  was 
converted  by  the  defendant  to  his  own  use, 
renders  the  petition  subject  to  demurrer: 
SfoOurrer  v.  EtUlxday,  16  O.  D.  (N.P,)  763, 
3  O.  L.  R.  324. 

In  an  action  to  enforce  the  lien  of  a  judg- 
ment as  specified  in  Q.  C,  f  6971,  allegations 
in  the  petition  that  at  the  time  that  the 
game  was  played  and  the  money  was  lost  the 
defendant  in  such  action  was  the  owner  of 
the  building  in  which  gambling  was  con- 
ducted, and  that'  he  knowingly  permitted  such 
building  to  be  used  for  the  purpose  of  gam- 
bling for  money,  and  for  such  game,  were 
sufficient  aa  averments  of  the  unlawful  use 
and  occupation  of  such  building  as  against  a 
general  donurrer:  Binder  v.  Finkhone,  £5  0. 
8.  103,  III  LongsdorTs  Notes,  213. 

An  allegation  that  a  plaintiff,  suing  for  the 
recovery  of  money  lost  in  the  purchase  of 
debentures,  has  shared  in  the  distributjon  of 
the  assets  of  the  company  by  its  receivers, 
constitutes,  if  proven,  a  pro  tanto  defense 
and  also  states  the  further  defensive  fact 
that  the  plaintiff  was  a  part  owner  of  the 
business:  Barrington  v.  Halliday,  4*0.  N. 
P.  (N.8.)  281,  17  0.  D.  (N.P.)  40. 

For  the  general  discussion  of  tiie  subject 
of  pleading,-  see  PLEAnnros. 

8.  Evidmee. 

It  is  sufficient  for  plaintiff  to  prove  his 
aggreernte  losses  over  winnings  between 
specified  dates,  without  proving  dates  or 
amounts  of  the  items:  Leor  v.  McMillen,  17 
O.  8.  464,  II  Longsdorfs  Notes,  844. 

A  preponderance  of  evidence  is  siiffioient: 
Robertson  v.  D«mming,  33  Bull.  190. 

Knowledge  on  the  part  of  the  defendant 
landlord  that  the  premises  were  used  for  the 
purposes  oi  gaming  may  be  proved  by  evi- 
dence that  the  fact  of  their  being  so  used 
was  a  matter  generally  known  and  talked 
about  and  of  cranmon  reputation  in  the  com- 
munity where^he  resided:   Trmii  t.  Jforviit, 
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2  0.  C.  C.  (N.S.)  623,  14  0.  C.  D.  333  [af- 
firmed, without  opinion,  Marvin  v.  Trout,  70 
0.  S.  437]. 

The  game  of  policy  may  be  proved  by 
showing  that  the  tickets  were  written  and 
Bold  without  proving  the  drawings:  younjr 
V.  State,  16  O.  D.  {N.P.)  64,  3  O.  L.  R.  133. 

The  nature  of  the  account  may  show  that 
it  was  gambling  as  against  the  evidence  of 
a  party:  Letter  v.  Buel,  49  O.  S.  240,  IV 
Longsdorf  B  Notes,  453. 

For  the  general  diBcusaion  of  the  subject 
of  eridenee,  see  Etidbncb. 

E.   Equitable  Relief. 

O.  C,  1 5966,  does  not  aath<»^ze  the  grant- 
ing oi  an  injunction  to  prevent  the  collection 
of  a  check  which  has  been  given  for  a  gam- 
bling debt:  Kahn  t.  Walton,  46  O.  8.  186, 
IV  Longsdorfa  Xotea,  318. 

Equity  will  not  appoint  a  receiver  for  a 
fund  which  is  raised  by  a  gambling  contract, 
whereby  a  number  of  persons  pay  for  the 
privily  of  entering  a  guessing  contest,  the 
proceeds  of  which  are  to  be  paid  to  the  win- 
ner: Stevens  v.  Times-Star  Co.,  72  O.  S. 
112,  IV  Longsdorfs  Notes,  988  [affirming 
Stevens  v.  Enquirer  Co.,  13  0.  D.  (N.P.) 
235]. 

A  transfer  of  life  insurance  in  payment  of 
a  debt  arising  out  of  transactions  in  stock 
on  margins  is  void  at  common  law  and  tmder 
the  statutes  of  Ohio,  and  can  be  set  aside  at 
the  suit  of  the  assignee  for  the  benefit  of 
creditors;  a  proceeding  under  G.  C,  ||  11106 
and  11107,  by  a  creditor  is  not  necessary: 
Wachtel  V.  CampheU,  21  O.  C.  C.  731,  12  0. 
C.  D.  148  [affirming  Wachtel  v.  Campbell,  7 
O.  N.  P.  507,  9  O.  D.  (N.P.)  5721. 

An  injunction  against  the  stationing  of 
police  about  a  place  of  business  in  such  a 
manner  as  to  Interfere  with  the  business  car- 
ried on  therein  will  be  refused,  where  the 
court  has  reasonable  ground  for  the  belief 
that  things  of  a  forbidden  character,  such  as 
gambling,  are  being  carried  on  in  connection 
with  such  business,  and  the  plaintiff  in  his 
testimony  exhibits  a  lack  of  candor  and  a 
willingness  to  suppress  the  facts,  and  other- 
wise by  his  conduct  forfeits  his  claim  on  a 
court  of  equity:  Hirach  v.  Hunt,  13  O.  N.  P. 
(N.S.)  137,  23  O.  D.  (NJ.)  148. 

F.  ATTAOHHEirr. 

Attachment  will  lie  to  recover  money 
which  is  lost  at  betting  or  gunbling:  Wiae 
r.  MaHbt,  7  O.  N.  P.  660,  5  O.  D.  (K.P.) 
660;  /«iifcs  T.  Riehardton,  36  Bull.  120. 

An  attachment  will  lie  against  a  foreign 
corporation  in  an  action  for  recovery  of 
mon^  lost  in  gambling:  Harian  v.  Invest- 


ment Co.,  II  0.  K.  P.  (K.8.)  492,  £2  0.  D. 

(N.P.)  12. 

G.  LiABSouTT  ow  PBorasTr. 

1.    Oonstruotion  of  Statutes. 

G.  C,  SI  5969  and  5971,  amount  to  a  valid 
exercise  of  the  police  power;  and  do  not 
constitute  a  taking  of  property  without  due 
process  of  law:  Starvin  v.  Trout,  199  U.  S. 
212,  16  O.  F.  D.  141,  3  0.  L.  R.  550  [affirm- 
ing Marvin  v.  Trout,  70  O.  S.  437,  which 
affirmed,  without  opinion,  Trout  v.  Marvit^ 
2  0.  a  O.  {N.S.}  623,  14  0.  C.  D.  8S3]. 

G.  C,  16071,  relating  to  gaming,  does  not 
undertake  to  create  a  Hen  on  the  interest  of 
the  "owner"  of  ika  property,  but  authorises 
such  interest  to  be  subjected  to  payment  of 
the  judgment  by  proper  proceedinga:  Iroquois 
Co.  T.  Meyer,  80  0.  S.  676,  IV  Longsdorfs 
Note^  1053. 

The  word  "owner"  in  G.  0.,  |5971,  re- 
lating to  gaming,  includes  one  who  is  a 
lessee  as  well  as  the  owner  of  the  fee.  Ac- 
cordingly the  interest  of  a  lessee  of  premises 
who  sublets  the  same  to  one  wh<^  with  the 
knowledge  and  permission  of  such  lessee,  uses 
the  same  for  gaming  purposes,  may  be  sub- 
jected to  the  satisfaction  of  a  judgment  re- 
covered against  such  sublessee  for  money  lost 
therein  at  gaming:  Iroquois  Co.  v.  Meyer, 
80  O.  S.  676,  IV  Longsdorfs  Notes,  1063. 

The  provisions  of  G.  C,  |  6971,  relat«  only 
to  money  lost  at  gambling,  and  it  is  nowhere 
provided  that  one  who  loses  money  in  a 
bucket  shop  may  have  a  lien  for  the  amount 
of  his  loss  on  the  premises  where  the  busi- 
ness is  carried  on,  which  he  may  aasert 
against  a  purchaser  of  the  premises  for  value, 
the  purchase  being  made  before  a  suit  to 
subject  the  premises  is  instituted  and  with* 
out  notice  of  the  claim:  Sanders  v.  Penney, 
79  O.  S.  221,  IV  Longsdorfs  Notes.  1046. 

Under  G.  0.,  {5971,  tiie  owner  who  know- 
ingly permits  a  building  to  be  used  for 
gambling  purposes  holds  such  building  sub- 
ject to  the  lien  of  the  judgment  specified  in 
that  section;  and  under  G.  C,  {6972,  a 
person  who  leases  premises  for  gambling  or 
knowinf^ly  permits  them  so  to  be  lued  and 
occupied,  and  fails  forthwith  to  prosecute  an 
aO'ion  to  recover  possession  thereof,  is  per- 
sonally liable  for  such  losses:  Thompson  r, 
Ackerman,  21  O.  C.  C.  740,  12  O.  C.  D.  466. 

The  fact  that  a  judgment  against  the 
owner  of  the  property  as  a  winner  has  been 
rereraed  is  not  an  adjudication  in  his  favor. 
If  an  action  is  brought  under  6.  C,  1 6971, 
to  subject  such  property  to  the  lien  of  each 
judgment:  Trout  v.  ifaroiii,  2  O.  C.  0. 
{N.S.}  628,  14  O.  C.  D.  833  [affirmed,  with- 
out opinion,  Iforvm  t.  Trout,  70  O.  S.  4S7]. 
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A  third  person  who,  on  the  failure  of  the 
loser  to  mie  within  six  months,  has  obtained 
judgment  for  the  winnings,  under  O. 
S  6969,  may  sabject  the  premisM.  The  statute 
refers  rather  to  discouraging  gambling  than 
to  natural  justice;  Trout  t.  Marvin,  62  0. 
8.  132,  IV  Longsdorf's  Notes,  827. 

The  word  "pomit^  in  O.  C,  |  fi972,  does 
not  mean  "mcpresdy  eonsent"  The  owner's 
knowledge  ud  inaction  is  enough:  Thtmp- 
§<m  r.  Aofcemton,  21  O.  C.  C  740,  12  O.  G.  D. 
466  [reversing  At^erman  t.  T^omjuon,  7  O. 
N.  P.  698,  10  0.  D.  (N.P.)  361]. 

2.   Judgment  Against  Winner. 
(a)  Necessity . 

The  right  to  enforce  a  lien  under  O.  G., 
1 6971,  does  not  accrue  until  tiie  judgment 
for  liie  recovery  oi  the  money  lost  at  gam- 
bling has  been  rendered:  Trout  t.  Marmn, 
2  O.  G.  C.  (N.S.)  S23,  14  O.  a  D.  333  [af- 
firmed, without  opinion,  Marvin  v.  TVouf, 
70  O.  S.  487]. 

Where  the  owners  are  not  charged  as  prin- 
cipals in  the  gambling,  under  G.  C,  8  S972, 
by  permitting  the  property  to  be  used  and 
ooeupied  for  gambling,  but  only  their  prop- 
erty is  sought  to  be  reached  to  pay  a  debt 
lost  to  others,  it  can  only  be  after  judgment 
first  obtained  against  the  others  under  G.  G., 
{6971:  Bobb  v.  Betsck,  8  Dec.  Rep.  245,  6 
Bull.  636. 

One  who  loses  money  in  a  bucket  shop  has 
no  lien  upon  the  premises  where  the  business 
is  carried  on  until  he  brings  a  suit  and 
subjects  the  premises  to  the  lien  of  his  judg- 
ment. 0.  G.,  §5971,  giving  a  lien  upon  the 
premises  applies  only  to  money  lost  at  gam> 
Ming:  Sanders  v.-Penney,  79  O.  S.  221,  IV 
Longadorfs  Notes,  1046  [affirming  Penny  v. 
Sanders,  17  O.  D.  <N.P.)  34,  4  O.  L.  R.  600]. 

(b)  Effect, 

In  the  absence  of  collusion,  a  judgment  re- 
oorered  against  the  winner  in  an  action  und«- 
O.  C.,  1 6966,  is  conclusive  in  an  action  to 
enforce  the  lien  of  such  judgment  against  tiie 
property  in  which  such  gambling  was  know- 
infi^y  permitted  by  the  owner  under  Q. 
1 6971 :  Binder  v.  Finkhone,  2S0.S.  103,  HI 
Longsdorfs  Notes,  213. 

If  a  judgment  has  been  rendered  against 
the  owner  of  property  as  a  winner,  the  re- 
versal at  such  judgment  is  not  an  adjudicv 
Uon  which  will  prevent  a  judgment  against 
anvther  person  as  a  winner  from  being  en- 
forced as  a  lien  upon  the  property  in  which 
gambling  was  conducted  with  the  knowledge 
of  such  owner:  Trout  v.  Marvin,  62  O.  S. 
132,  IV  Longsdorfs  Notes,  827. 


The  fact  that  in  a  former  suit  the  question 
was  tried  whether  the  landlord  was  tiie  win- 
ner of  the  money  loet  at  gaming,  did  not 
necessarily  involve  the  question  whether  the 
gaming  was  carried  on  in  his  property  akid 
with  his  knowledge  and  ther^ore  does  not 
act  as  a  bar  under  the  rule  that  tiie  par< 
iicular  controversy  sought  to  be  precluded 
was  necessarily  tried  and  determined:  Trout 
V.  Marvin,  2  O.  a  a  (N.a)  623.  14  O.  G.  D. 
333  [affirmed,  without  opinion,  Jforoifi  v. 
Trout,  70  0.  8.  437]. 

A  judgment  under  O.  G.,  1 6069,  against 
the  winners  is  condusive  in  an  action  under 
Q.  C.,  I  6671,  against  the  owner  oi  the  prem- 
ises as  to  following  facts:  That  the  money 
lost  and  winnings  secured,  which  caused  the 
plaintiff's  injury,  was  won  by  the  defendant; 
that  it  was  lost  and  won  in  violation  of 
law;  that  the  plaintiff,  in  consequence  there- 
of sustained  damage  to  the  amount  of  the 
judgment:  Trout  v.  Marvin,  2  0.  G.  C. 
(N.S.)  623,  14  O.  G.  D.  333  [affirmed,  with- 
out opinion,  Marvin  v.  Trout,  70  O.  S.  487]. 

A  judgment  under  G.  G.,  f  5969,  against 
the  winners  is  not  conclusive  that  he  was 
the  owner  of  the  premises  described;  that 
said  premises  were  iised  and  occupied  for  the 
purpose  of  gaming,  or  that  said  premises 
were  leased  by  him  to  the  lessees,  for  tiie 
purpose  of  gaming  therein,  or  that  he  know- 
ingly permitted  the  same  to  be  so  used.  As 
to  these  facts  the  burden  of  proof  is  on  tbe 
plaintiff:  T'rou*  v.  Marvin,  2  O.  G.  G.  (N.S.) 
523,  14  O.  G.  D.  333  [affirmed,  without 
opinion,  Jfarotn  v.  Trou*,  70  O.  8.  437]. 

TI.   CRIMES  RELATING  TO  GAMBUNG. 
A.  OAvrajNO  Gaub. 
1.   What  Constitutes, 

The  word  "gambling"  does  not  include  lot- 
tery or  policy,  and  prosecution  for  these 
offenses  must  be  brought  under  G.  C., 
i  13064:  State  r.  Lark,  3  O.  N.  P.  166,  4  O. 
D.  (N.P.)  241. 

Games  of  cards  in  which  the  loser  pay  for 
the  beer,  cigars  or  lunches,  as  ail  understood 
forfdt  on  his  part,  though  without  agree- 
ment to  that  effect,  are  for  gain  and  conse- 
quently gambling:  Vlsamer  v.  State,  11  Dee. 
Rep.  886,  30  Bull.  203. 

It  is  not  gambling  where  the  players  ot  a 
slot  machine  received  value  for  their  money 
in  the  kind  of  commodities  sold  in  the  place 
in  which  tiie  machine  is  kept:  Heelnum  v. 
State,  6  O.  N.  P.  268,  9  0.  D.  (N.P.)  274. 

2.  Procedure. 

An  indictment  charging  "that  A  did  un- 
lawfully play  at  a  certain  game  called  'draw 
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poker*  for  a  large  sum  of  money,  towit,  for 
the  sum  of  six  dollars,  by  means  of  a  certain 
gaming  device,  towit,  a  pack  of  cards,"  is 
ni£9cient  in  law,  after  a  plea  of  guilty,  to 
warrant  sentence  thereon:  Carper  v.  State, 
27  O.  8.  572,  ni  Longsdorf  8  Notes,  877. 

An  indictment  that  A  "did  unlawfully 
play  at  a  oertain  game  called  'poker,'  for  a 
large  sum  of  money,  towit,  for  the  sum  of 
two  dollars,  by  means  of  a  certain  gaming 
device,  towit,  a  pack  of  cards,"  is  sufficient 
although  it  does  not  state  the  name  or  names 
of  the  persons  with  whom  he  played:  Davit 
T.  State,  7  O.  (pt.  1)  204,  I  LongsdorPs 
Notes,  371,  and  Buck  v.  State,  1  O.  S.  61^  I 
Longsdorfa  Notes,  041  [distinguished,  Rob- 
erts T.  State,  82  O.  8.  171,  III  Longadorfs 
Notes,  626]. 

OtmtrOf  the  Indictment  must  recite  the 
parties,  or  allege  that  thcfy  are  unknown.  It 
mm%.  also  specify  whether  the  game  was  for 
moii^  or  other  valuable  things:  Davie  t. 
State,  7  0.  (pt.  1)  204, 1  Longsdorf*  Notes, 
371;  Buck  v.  State,  1  O.  B.  61, 1  Longsdorf  a 
Noteo,  941. 

Bach  player  nu^  be  eeparately  or  all 
j<rintly  indicted,  and  on  a  joint  indietment 
there  may  be  several  Terdietat  Oarper  t. 
State,  27  O.  S.  572,  III  Longsdorf  a  Notes, 
377. 

A  prosecution  for  a  first  offoise  for  gam- 
bling may  be  had  before  a  mayw  on  affidavit 
without  filing  an  information:  Kubaah  t. 
State,  1  O.  N.  P.  (N.S.)  405,  14  0.  D.  <N.P.) 
726  [afflrmed,  Kubaek  v.  State^  2  O.  O.  C. 
(N.S.)  133,  15  0.  C.  D.  488]. 

On  a  prosecution  for  gamUing,  expert 
testimony  as  to  the  game  commonly  known 
aa  "craps"  is  admissible:  Field*  v.  State,  4 
O.  N.  P.  (N.S.)  401,  17  O.  D.  (N.P.)  16. 

Under  an  act  similar  to  O.  C,  {  13660,  it 
was  held  that  a  witness  called  to  testify  for 
the  state  shall  not  be  punished  for  any  of 
the  offenses  he  di8cIog«8,  applies  so  that  if 
the  prisoner  is  called  on  by  the  state  to 
testify  in  his  own  case  before  sentence,  al- 
though he  has  been  convicted  by  the  jury,  and 
does  testify,  he  must  be  discharged:  Evatte 
V.  State,  1  Dec  Rep.  436,  10  W.  L.  J.  49. 

B.  Bbttino. 

A  bet  is  an  agreement  between  two  or 
more  tiiat  a  sum  of  money,  or  some  valuable 
thii^,  in  oonb-ibuUng  which  all  agreeing 
take  part,  shall  become  the  property  of  one 
or  some  of  them,  on  the  happening  in  the 
future  of  an  event  at  the  pment  uncutain: 
Stevene  t.  Timea-Star,  72  O.  S.  112,  IV 
Longs^>rf  s  Notes,  988. 

A  telegraph  asaoeiation  formed  to  receive 
money  in  this  state  and  after  telc^aphing 
to  a  pool  room  in  another  stat^  a  return 


telegraph  would  either  claim  ttie  money  or 
remit  a  like  amount^  according  to  the  result, 
is  a  device  to  evade  the  statute  against  pool 
selling,  and  the  agent  is  liable:  State  v. 
Thompeon.  8  0.  D.  {N.P.)  682,  36  Bull.  94. 

Betting  upon  eleoticms  is  embraced  in  O. 
C,  If  5966,  et  aeq.,  which  prohibit  gambling. 
[Overruling  the  dictum  in  the  caae  of 
Thomae  V.  Croniee,  16  0.  64,  I  Longadorfs 
Notes,  748] ;  Veaoh  v.  Elliott,  I  O.  S.  130,  I 
Longsdorf's  Notes,  057. 

A  contract  for  the  sale  of  certain  hogs  1^ 
which  the  vendee  agrees  to  pay  to  the  vendor 
twice  the  market  value  of  said  hogs  if  a 
certain  presidential  candidate  is  elected  is  a 
gambling  contract;  Ijueae  v.  Harper,  24  0. 
S.  328,  III  Longsdorf  s  Notes,  176. 

A  sold  and  delivered  a  horse  to  B  uptm 
his  written  oontraet  to  pay  ther^w  tfue  hnn-' 
dred  and  forty  dfdlars  one  day  after  Qrant 
should  be  rft-eleeted  preeidoit  of  the  United 
States,  hut  If  Oranl  was  not  r»«leeted  the 
oUigatiMi  WBB  to  be  void.  It  vu  held  that 
the  transaction  was  a  wager:  Emrper  t. 
Grain,  36  O.  S.  388,  III  Longadorfs  Notes, 
866. 

Reeovnry  was  allowed  on  a  note  p^raUe 
when  Polk  should  be  elected  preaidoit:  Bapp 
V.  wmeraon,  1  Dee.  Rep.  177,  3  W.  L.  J.  220. 


C.  BUCKBT-BHOPS. 

The  gravamen  of  the  offense  of  keepii^  a 
bucket  shop,  is  in  keeping  a  place  wherein  is 
conducted  or  permitted  the  pretended  buying 
and  selling  of  stock,  etc.,  on  margin  or  other- 
wise, without  intention  on  the  part  of  the 
customers  to  receive  or  deliver  the  stocks: 
Oill  V.  State,  10  O.  C.  0.  (N.8.)  346,  20  0.  C. 
D.  278. 

Where  the  indictment  charges  the  accused, 
as  owner  and  occupier  of  a  certain  building, 
with  permitting  a  bucket  ahop  to  be 
therein,  and  the  proof  shows  that  the  aoeused 
himself  kept  the  place  and  personally  con- 
ducted the  unlawful  business,  tiiere  is  no  sneh 
variance  as  to  warrant  the  court  in  directing 
a  verdict  for  the  defendant:  State  T.  Uurrajf, 
82  O.  8.  306. 

An  indictment  which  follows  the  general 
language  of  the  statute  is  not  sufficient, 
where  it  avers  specifically  the  purpose  for 
which  the  place  was  kept^  and  does  not  de- 
fine the  nature  of  the  contracts  alleged  to 
have  been  made  there:  Oill  v.  State,  10  O. 
C.  C.  (N.S.)  348,  20  O.  C.  D.  278. 

As  to  the  admissibility  and  weight  as  evi- 
dence  oi  "bay  slips"  and  "confirmation 
dips"  redting  that  it  is  the  intention  of 
file  customers  to  receive  and  pay  for  stodn, 
see  G>«U  V.  State,  10  0.  C.  C.  (N.8.)  346,  20 
O.  C.  D.  278. 
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In  a  prosecution  for  keeping  a  bucket  shop, 
it  is  not  error  to  charge  that  the  keeper  must 
ahow  that  the  transactions  admitted  to  have 
occurred  were  not  prohibited  1^  the  statute: 
Gill  V.  State,  10  O.  C.  C.  (N.S.)  845,  20  O. 
C.  D.  278. 

It  ia  not  prejudicial  error  in  a  bucket  shop 
case  to  neglect  to  explain  to  the  jury  the 
meaning  of  the  word  "margin,"  where  there 
is  no  request  that  its  meaning  be  defined: 
Oill  V.  State,  10  O.  C.  a  (NJ3.)  846,  20  0. 
C.  D.  278. 

The  conducting  of  a  bucket  shop  with  in- 
tent to  defraud  may  be  punished  under 
i  6480,  U.  S.  Rev.  Stat.,  if  intentional  efforts 
to  despoil  through  the  medium  of  the  post- 
ofiQce  establishment  are  shown  notwithstand- 
ing the  carrying  on  of  a  bucket  shop  businesn 
may  not  be  illegal  under  the  federal  statute: 
Poster  V.  I/.  S.,  9  O.  L.  R.  66  (C.  C.  A.) 

T>.  LOTTEBIXS. 
1.    What  Conetitutee. 

A  lottery  is  a  sort  of  gaming  contract  by 
which,  for  a  valuable  consideration,  one  may, 
by  favor  of  the  lot,  obtain  a  prize  of  a  value 
superior  to  the  amount  or  value  of  that 
which  he  risks:  Stevene  v.  Timea-Star,  72 
O.  S.  112,  IV  I^ngsdorf's  Notes,  988. 

Policy  or  lottery  is  governed  by  the  pro- 
vision of  G.  C,  6  13064,  and  not  by  O.  C, 
IS  13054  and  13055:  State  v.  Lark,  3  0.  N. 
P.  155,  4  0.  D.  (N.P.)  241. 

A  contract  for  the  sale  of  lands  which  are 
to  constitute  priiies  in  a  lottery  scheme  or 
"gift  enterprise,"  to  be  set  on  foot  by  the 
vendee,  and  which  are  to  be  paid  for  in  part 
by  tickets  in  such  lottery,  is  against  public 
policy,  and  contrary  to  the  provisions  of  a 
penal  statute,  and,  therefore^  wholly  ill^al: 
Hooker  T.  DePaloe,  28  O.  S.  261,  III  Longs- 
dorf  s  Notes.  403. 

A  guessing  contest,  instituted  by  a  news- 
paper, by  which  persons  are  invited  to  de- 
liver to  the  iHiinpany  fifty  cents  each,  part 
of  which  sum  goes  for  the  privilege  of  mak- 
ing a  guess  upon  the  total  vote  cast  for  a 
state  ofBcer  at  an  approaching  election,  the 
guesser  coming  nearest  to  the  actual  total 
vote  cast  to  receive  a  money  prize  from  the 
fund  collected  to  one-tenth  thereof,  and  oth- 
ers next  nearest  to  receive  from  the  fund 
lesser  money  prizes,  is  a  lottery  and  scheme 
of  chance  and  an  unlawful  enterprise.  A 
similar  scheme  in  which  the  entire  sum  paid 
by  each  person  is  to  be  placed  in  the  fund 
aiid  in  which  the  prizes  promised  are  definite 
amounts  from  five  thousand  dollars  down  to 
two  dollars  is  clearly  within  the  condemna- 
tion of  the  statute  and  unlawful:  Stevens  v. 
Timea-Star,  72  O.  S.  112,  IV  Longsdorfa 
Notesi,  088. 


A  scheme  by  which  lots  were  to  be  sold  to 
purchasers  at  a  certain  price  and  when  the 
lots  were  all  sold  the  particular  one  to  which 
the  purchaser  was  entitled  to  be  determined 
by  chance,  is  a  scheme  of  chance  forbidden 
by  G.  C,  §  13064:  Nail  Co.  v.  Marks,  4  O.  C. 
C.  343,  2  O.  C.  D.  684. 

A  savings  and  loan  aBsociation  containing 
a  lottery  feature  by  which  certain  lucky 
shares  are  to  be  first  paid  is  within  the  stat- 
ute, and  will  be  restrained  from  proceeding 
with  the  business,  and,  a  receiver  appointed 
to  distribute  the  assets  equally  among  all 
the  shareholders:  Shato  v.  Trust  Co.,  5  O.  N. 
P.  411,  8  O.  D.  (NJ.)  610. 

2.  Procedure. 

The  term  "agent"  used  in  the  former  stat- 
ute, B.  S.,  {6931,  referred  to  agency  in  pro- 
moting, or  acting  as  agent  for,  the  game,  and 
not  as  an  agent  of  a  personal  principal.  The 
ordinary  rules  of  principal  and  agent  do  not 
apply  to  G.  C,  S  13064:  Adams  v.  State,  14 
O.  D.  (N.P.)  257. 

Under  a  former  statute,  R.  S.,  |6931, 
which  reads  "Whoever,  publicly  or  privately, 
as  owner  or  agent,"  etc.  It  was  necessary 
for  the  information  to  charge  that  the  de- 
fendant was  concerned  in  a  scheme  of  chance 
as  owner  or  agent;  see  6.  C,  |  13064: 
Oinandt  V.  State,  1  O.  N.  P.  327,  3  O.  D. 
(N.P.)  400. 

In  charging  the  accused  with  being  "con- 
cerned in"  a  game  of  policy,  the  sJBdavit 
must  state  in  plain  and  concise  language 
the  way  in  which  the  accused  was  connected 
with  such  game:  Adams  v.  State,  14  0.  D. 
(N.P.)  257. 

Courts  will  take  judicial  notice  of  the 
meaning  of  the  word  "policy,"  and  an  affi- 
davit need  not  set  forth  in  what  the  game 
consists:  Adams  Y.  State,  14  O.  D.  (N.P.) 
267. 

Where,  in  an  affidavit  charging  the  de- 
fendant with  being  concerned  in  a  game  of 
policy,  there  is  a  specific  statement  of  the 
act  or  acts  of  which  it  is  claimed  he  is 
guilty  in  addition  to  the  language  of  the 
statute,  it  is  sufficient:  Young  v.  State,  16 
O.  D.  (N.P.)  54,  3  O.  L,  R.  133. 

Expert  testimony  as  to  what  constitutes  a 
game  of  policv  is  admissible:  Adams  T.  State, 
14  O.  D.  (N>.)  267. 

B.   Gaubung  DmcBS. 

].    What  Constitutes. 

A  slot  machine  is  included  within  the  pro- 
hibition of  G.  C.  8  13056:  Kubach  v.  State, 
1  O.  N.  P.  (N.S.)  405,  14  O.  D.  (N.P.)  726 
[affirmed,  Kubach  v.  State,  2  O.  C.  C.  (N.S.1 
133,  15  O.  C.  D.  488]. 
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Slot  machines  are  gambling  devices  under 
G.  C,  5  13050.  (N.  B.— The  report  in  37 
Bull.  258,  Bhows  it  is  a  slot  machine;  the 
other  two  reports  which  are  mere  copies  do 
not  show  this):  Anonymotu,  S7  Bull.  258; 
same  case  as  Fletcher  v.  State,  IB  O.  C.  C. 
674,  7  O.  C.  D.  316. 

A  slot  machine,  operated  by  inserting  in  a 
slot  at  the  top  a  coin  which  finds  its  way 
ijito  one  of  several  compartments  at  the  bot- 
tom according  as  it  is  deflected  to  one  side 
or  the  other  by  pegs  or  other  obstructions, 
against  which  it  may  chance  to  strike,  is 
clearly  within  the  definition  of  a  gambling 
machine,  the  keeping  of  which  for  the  pur* 
pose  of  gambling  is  a  crime:  Wise  T.  Martin, 
7  O.  N..  P.  660,  S  O.  D.  <N.P.)  fiSO. 

Where  a  party  keeps  a  billiard  table,  and 
permits  persons  to  play  upon  it  for  twenty 
cents  a  game,  to  be  paid  the  loser  of  the 
game,  he  is  guilty  of  keeping  such  table  for 
gain  within  the  meaning  of  O.  C,  1 13066: 
Ward  V.  State,  17  O.  8.  32,  II  Longsdorfs 
Notes,  812. 

Playing  billiards,  the  loser  to  pay  for  the 
game,  is  not  gambling,  and  keeping  a  table 
for  this  purpose  is  not  within  the  provisions 
of  G.  C,  1  13066:  Steuer  T.  Cigar  Co.,  17 
0.  0.  C.  82,  0  O.  C.  D.  456. 

The  law  does  not  recognize  any  property 
rights  as  existii^  in  gambling  devices: 
Engelkardt  v.  Kumming,  10  O.  N.  P.  (N. 
8.)  609,  23  0.  D.  <N.P.)  103. 

2.  Procedure. 

Police  court  has  jurisdiction  to  try  cases 
under  G.  C.,  §  13056,  without  the  interven- 
tion of  a  jury:  Kubach  v.  State,  2  O.  C.  C. 
(li.S.)  133,  15  O.  C.  D.  488. 

Following  the  words  of  the  statute  in  de- 
scribing the  offense  of  gambling;  is  sufGcientty 
certain  without  specifying  that  the  device 
was  for  gain  of  money  or  other  valuable 
thing :  Davis  v.  State,  32  O.  S.  24,  III  Longs- 
dorf's  Notes,  618. 

An  indictment  for  keeping  or  exhibiting 
gaming  devices  can  not  be  sustained  unless 
it  avers  that  such  devices  were  kept  or  ex- 
hibited "for  gain,"  or  unless  it  is  averred 
that  the  defendant  kept  or  exhibited  such 
devices  "to  win  or  gain  money  or  other  prop- 
erty of  value,"  or  that  he  aided,  assisted  or 
permitted  others  to  keep  or  exhibit  them  to 
win  money  or  "property  of  value":  Davit  v. 
State,  10  O.  S.  270,  II  Longsdorfs  Notes, 
945. 

Under  an  indictment  charging  a  defendant 
with  keeping  a  nickel  slot  machine  for  gam- 
bling, it  is  necessary  to  satisfy  the  jury  be; 
yond  a  reasonable  doubt  that  the  defend- 
ant  did,  in  the  county  and  at  about  the  time 
named,  exhibit  such  machine  for  gain,  or  to 


gain  or  win  money  or  other  property,  either 
for  himself  or  another  who  may  have  been 
the  owner  of  the  machine:  State  T.  Smithf 
6  O.  L.  n.  264  [affirmed,  without  opinifm. 
Smith  v.  State,  71  O,  8.  473]. 

Evidence  of  the  placing  of  a  nickel  in  an 
apperture  of  a  slot  machine  and  receiving  a 
cigar  in  return,  is  not  sufficient  to  maintain 
a  charge  of  permitting  a  game  to  be  played 
for  gain  by  means  of  a  gambling  machine. 
So  far  as  this  evidence  goes  the  machine 
may  be  merely  a  convenient  method  of  re- 
ceiving the  five  cent  piece  offered  for  cigars 
and  drinks:  ffeelman  Y.  State,  6  O.  N.  P. 
268,  0  O.  D.  (N.P.)  274. 

When  a  mayor  finds  from  the  eridenea 
that  certain  slot  machines  are  gambling  de- 
vices, he  may  properly  order  their  destruc- 
tion and  i^ply  the  money  therein  toward  the 
payment  of  costs:  Engethardt  T.  Kummitm, 
10  O.  N.  P.  (N.S.)  600.  28  O.  D.  (H.P.)  103. 

When  the  record  shows  the  action  of  a 
magistrate  in  destroying  gambling  devices  to 
be  under  a  search  warrant,  his  action  is  in 
the  nature  of  a  proceeding  "in  rem":  Enget- 
hardt T.  Kumming,  10  O.  N.  P.  (N.S.)  609, 
23  0.  D.  (N.P.)  103. 

F.   Gaicbuhq  Puoe. 

1.  Kevping. 

G.  C,  1  13054,  is  in  aid  of  O.  C.  116969 
to  5972,  relating  to  gambling  contracts:  Bwcfc 
V.  State,  1  O.  S.  61,  I  liOi^orf's  Notes, 
941. 

Keeping  a  bouse  for  gambling  purposes 
constitutes  the  offense  described  in  O.  C, 
S  13054,  and  it  is  not  necessary  to  allege 
that  any  gambling  was  actually  done  tlwrein: 
Buck  V.  State,  1  O.  8.  61,  I  LongsdorPs 
Notes,  941. 

A  single  act  of  gambling  in  a  house  not 
kept  for  that  purpose  should  be  prosecuted 
under  G.  C,  5  13059,  and  not  under  G.  C., 
§  13054:  Buck  V.  State,  1  O.  S.  61,  I  Longs- 
dorf  a  Notes,  941 ;  Vitamer  T.  State,  11  Dee. 
Bep.  889,  30  Bull.  293. 

The  fact  that  other  business  is  carried  on 
in  the  room  as  the  main  purpose  of  its  occu- 
pation is  no  defense  if  gambling  is  per- 
mitted: TJlaamfr  v.  State,  11  Dec.  Rep.  889, 
30  Bull.  203. 

2.   Knowingly  Permitting. 

An  owner  of  premises  who  knows  that  the 
lessee  is  using  the  same  for  gamblii^  pur- 
poses and  who  does  nothing  whatever  to 
hinder  or  prevent  it,  "knowingly  penuita" 
such  use  within  the  meaning  of  G.  C,  %  5971 ; 
Thompeon  t.  Ackerman,  21  O.  C.  C.  740,  12 
O.  C.  D.  456. 
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A  tavern  keeper  who  leased  a  room  in  his 
tavern  to  a  family  for  three  months  is  liable 
for  knowing^  permitting  card  games  to  be 
played  therdn  by  the  leuee:  State  v.  Brwin, 
T.  240. 

It  is  no  defense  that  the  owner  of  the 
place  did  not  know  that  the  acts  permitted, 
namely,  playing  cards  and  requiring  the  loser 
to  pay  for  lunches  and  drinks,  constituted 
gambling;  [/Isomer  t.  State,  II  Dec  Rep. 
889,  30  Bull.  2B8. 

3.  Procedure. 

The  offense  defined  in  G.  C,  1  13054,  and 
offenses  of  the  same  description,  may  be  laid 
in  an  indictment  with  a  continuando:  Buck 
V.  State,  1  0.  8.  61,  I  Longadorf's  Notes,  041. 

An  indictment  for  actually  permitting  a 
room  to  be  used  for  gafaibling  purposes  must 
allc^  tfaat  gambling  actually  took  place: 
Bitde  V.  State,  1  O.  S.  61,  I  Longsdorfs 
Notes,  941. 

But  an  indictment  for  gaming  under  G.  C, 
1 1305B,  is  suflBeient  without  stating  the  name 
or  names  of  the  persons  with  whom  the  ac- 
cused pli^ed:  Davie  T.  State,  7  0.  (pt.  1) 
204,  1  Longsdorfs  Notes,  371;  Buck  v.  State, 
I  O.  S.  61,  I  Longsdorfs  Notes,  941;  dis- 
tinguished, Ao&erfs  v.  State,  32  O.  8.  171, 
in  Longsdorfs  Notes,  625. 

An  Indictment  for  keeping  a  room  for 
gambling  purposes  is  d^ective  unless  it  sets 
forth  the  name  of  the  person  or  persons  per- 
mitted by  the  accused  to  play,  or  an  aver- 
ment that  their  names  are  unknown :  Bwk  v. 
State,  1  O.  S.  61,  I  Longsdorfs  Notes,  941. 

An  indictment  for  permitting  gambling 
must  recite  the  parties,  or  allege  that  they 
are  unknown,  and  must  also  specify  whether 
the  game  was  for  money  or  other  valuable 
thing:  Davia  v.  State,  7  O.  (pt.  1)  204,  I 
Longsdorfs  Notes,  371. 

A  conviction  for  sufferinj^  a  game  of  chance 
on  the  premises  must  be  reversed,  where  the 
affidavit  merely  charges  that  the  offense  was 
committed  within  four  miles  of  the  city  of 
Cincinnati  and  coun^  of  Hamilton,  but  there 
is  no  averment  and  no  proof  that  the  offense 
occurred  "within"  the  county  of  Hamilton 
and  state  of  Ohio:  Enderea  v.  State,  11  0. 
C.  C.  (N.S.)  473,  21  O.  C.  D.  517. 

Where  on  the  trial  of  an  indictment  charg- 
ing the  accused  as  owner  and  occupier  of  a 
certain  building,  with  having  unlawfully  and 
knowingly  permitted  to  be  kept  therein  a 
bucket  shop,  office  and  place  wherein  he  per- 
mitted the  pretended  buying  and  selling  of 
stocks,  grain,  etc.,  on  margins,  the  proof 
shows  that  the  accused  himself  kept  the 
place  and  personally  conducted  and  carried 
on  therein  said  unlawful  business,  there  is 
no  such  variance  between  the  allegations  of 


the  indictment  and  the  facts  proved  as  to 
warrant  the  court  in  directing  a  verdict  for 
the  defendant;  State  v.  Murray,  82  O.  8. 
305. 

An  indictment  charging  ihat  on  m  certain 
day  and  during  the  interval  between  the 
date  uid  the  date  of  the  finding  of  the  in- 
dictment the  defendant  kept  a  room  for  the 
purpose  of  gambling,  is  not  bad  for  duplic- 
ity: State  T.  Henry,  9  0.  N.  P.  (N3.)  254, 
21  O.  D.  (N.P.)  70L 

GAMBLING  APPARATUS. 

See  Gahbuko. 

GAMBLING  CONTRACTS. 

For  gambling  contracts,  see  Gahbukq. 

GAMBLING  DEVICE. 

For  gambling  device,  see  Gaicbuko. 

GAMBLING  GAME. 

For  gambling  game,  see  Gahbukq. 

GAMBLING  LOAN. 

See  QAHBuna. 

GAMBLING  PLACE. 

For  gambling  plac^  see  Gaubunq. 

GAME. 

See  Fish  and  Gamx. 

GAME  LAWS. 

For  game  laws,  see  Fibh  and  Game, 

GAMES  OF  CHANCE. 

For  games  of  chance,  see  Gahblino. 

GAME  WARDEN. 

For  game  warden,  see  FisH  and  Gauk. 

GAMING. 

For  gaming,  see  Gaicbuno. 

GAOL. 

I    See  Jail. 
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GARBAGE. 

A  municipal  ordinance  defining  garbage  ae 
in  this  case,  forbidding  its  removal  through 
the  Btreeta  by  other  than  the  city  contractor, 
or  the  pUeing  of  it  upon  private  property, 
contravenes  the  fourteenth  amendment  of  the 
constitution  of  the  United  States,  and  is 
void:  Bauer  T.  Casejf,  6  0.  C.  C.  (N.S.)  69, 
10  O.  C.  D.  698. 

The  authority  which  la  vested  in  munic- 
ipalities to  control  the  collection  and  reduc- 
tion of  gsrba^  and  offal  does  not  include 
the  right  to  ^e,  without  compensation  to 
the  fwners,  slaughter-hooae  offsl  and  other 
articles  of  a  sanitary  character,  unless  such 
articles  are  raised  with  garbage  and  other 
matter  which  is  noxious  and  dangerous  to 
health  and  life:  Stadltr  v.  OlweUmd,  12  O. 
N.  P.  (N.S.)  321. 

One  who  has  existing  contracts  for  the  re- 
moval of  slaughter-house  and  other  offal  of 
a  sanitary  character  and  possessing  value, 
may  enjoin  the  enforcnnent  of  an  ordinance 
for  the  collection  of  garbage  and  offal  in- 
cluding slaughter-bouse  offal,  in  so  far  as 
it  is  in  impairment  of  his  contract  obliga- 
tions: atadler  V.  Cleveland,  12  O.  K.  F.  (N. 
8.)  321. 

GARBAGE  REDUCTION. 

The  power  of  a  city  to  collect  and  reduce 
garbage  and  offal  does  not  include  the  right 


to  take,  without  compensation,  discarded 
parts  of  freshly  killed  animals  uid  slaughter- 
house offal  which  are  not  noxious  and  diuiger- 
ous  to  health  and  have  a  value,  though  If 
mixed  with  noxious  garbage,  they  would  be 
otherwise:  Stadter  T.  Cleveland,  12  O.  N.  P. 
(N.8.)  321.  Bee  also  Muhioipai.  Cfnpou- 
noKB. 

The  crematory  law  of  1893  (90  v.  S7S) 
applies  to  all  cities  of  the  second  grade, 
second  class,  and  classification  being  eon- 
stitutional,  is  valid:  Beifert  V.  Weidner,  12 
O.  C.  C.  1,  5  0.  C.  D.  606  [affirmed,  without 
opinion,  Seifert  v.  Weidner,  66  O.  S.  646]. 
See  also  CoisaTiTtmoNAL  Law. 


GARFIELD  LAW. 

For  Oarfield  law,  see  Elkotionb,  Folitioal. 

GARNISHEE. 

See  Attaohhent. 


GARNISHMENT. 

For  gamishinent,  see  Attaohhent. 

GAS  AND  OIL. 

See  Oil  aud  Gas, 


GAS  COMPANIES. 

Scope  Note. — Includes  rights  and  duties  of  gae  companies,  control  of  them  hjf  the 
state  and  by  municipalities;  rates  chargeable;  and  aotUme.  Eaoludea  eorporatUme  m  gen- 
eralj  the  creation  of  gas  companies;  and  taxation. 

Cross  Refexences. 

For  oil  and  gas  leasee,  see  Oil  and  Gas. 

For  powers  of  municipal  corporations,  see  also  MUNICIPAL  CtnPOBATlONB. 
For  the  subject  of  corporations,  see  Cobpobationb. 
For  the  taxation  of  gas  companies,  see  Taxation. 

ANALYTICAL  OUTLIKK. 

I.  Oonatitntionality  and  Oonsbntction  of  Legislation,  8263. 

n.  Control  by  State,  8263. 

m.  Control  by  Mnziicipal  Corporation,  8267. 

IV.  Contracts  with  Municipal  Corporations,  8267. 

V.  General  Powers  of  Oas  Company,  8271. 
VI.  Amendment  of  Charter,  8272. 

Vn.  Pipes  and  Use  of  streets,  8272. 
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Vm.   Bates,  8275. 

A.  ConstituHotudity  of  legislation,  8275. 

B.  Power  of  munidpalUiea,  8276. 

C.  Ifature  of  ordinance,  8277. 

D.  Construction  of  contract^  8277. 

B,  Lower  rate  to  competing  company,  8278. 
P.  Where  no  rate  fixed,  8279. 

G.  Effect  of  contract,  8279. 

H.  Contracts  with  private  consumers,  8280. 

IX.  Duration  of  Franchise,  8281. 

X.  Exclusive  Character  of  ftandhisei  8282. 

XL  Use  of  Gas,  8283. 

Zn.  Abandonment  of  Franchise,  8283. 

Xm.  Estoppel,  8284. 

XIV.  Liabilities  of  Oas  Companies,  8285. 

XV.  Injunction,  8287. 

XVI.  Actions  by  City  Solicitor  or  Taxpayer,  8287. 

XVn.  Pleading,  8288. 


I.   CONSTITUTIONAUTY  AND  CON- 
STBUCnON  OF  LEGISLATION. 

G.  C.  H  9327.  9329.  9330  and  0332.  are 
valid  and  constitutional:  Coke  Co.  v.  State, 
18  O.  S.  287,  U  Longsdorf  s  Notea,  885. 

The  word  "gas"  as  used  in  the  statutes, 
does  not  embrace  every  species  of  gas  dis- 
covered or  manufactured  in  modern  times. 
The  word  is  not  generic  in  tbis  sense:  Light 
Co.  v.  Oaa  Co.,  69  O.  S.  259,  IV  Longadorf's 
Notes,  957  [affirming  Cirdeville  v.  Oas  Co., 

I  O.  C.  C.  (N.S.)  526,  14  O.  C.  D.  684]. 
The  general  term  "gas,"  employed  in  G. 

C,  $S  3982  and  3983,  would  by  its  own  force, 
extend  the  application  of  the  statute  to  all 
species  of  the  genus  which  might  afterwards 
be  discovered  or  applied  to  the  use  of  light- 
ing or  heating  in  the  absence  of  the  amend- 
ment: Chilticothe  v.  Gas  Co.,  8  O.  N.  P.  88, 

II  0.  D.  (N.P.I  24  Ireversed,  on  other 
grounds,  Oas  d  Fuel  Co.  v.  Chillicothe,  65  O. 
a  186.  IV  Longsdorf's  Notes.  883]. 


II.   CONTBOL  BY  STATE. 

Public  service  corporations,  such  as  gas 
or  water  companies,  are  virtually  subject  to 
two  contracts,  one  with  the  state  to  render 
the  public  service,  which  the  purposes  of 
its  organization  have  defined  aa  set  forth 
in  its  articles  of  incorporation,  and  the 
other  with  the  municipality  to  perform  its 
agreement  as  set  forth  in  the  ordinance  by 
which  the  consent  of  the  municipal  authori- 
ties was  obtained:  Akron  v.  Oaa  Co.,  7  O. 
N.  P.  553.  19  O.  D.  (N.P.)  218  [re- 


versed, on  other  grounds,  Oas  Co.  v.  Akron, 
81  O.  S.  33,  IV  Longsdorf's  Notes,  1056]. 

A  public  service  corporation,  like  a  gas 
or  water  company,  authorized  to  supply  a 
considerable  territory,  and  having  secured 
consents  to  supply  one  or  more  municipali- 
ties witbin  that  territory,  can  not  refuse  to 
supply  service  to  the  inhabitants  of  such 
municipality  without  the  consent  of  the 
state:  Afcron  v.  Gas  Co.,  7  0.  N.  P.  {N.S.) 
553,  9  O.  N.  P.  (N.S.)  526,  19  O.  D.  (N.P.) 
218  [reversed,  on  other  grounds,  Oaa  Co.  v. 
Akron,  81  O.  8.  33,  IV  Longsdorfs  Notes. 
1055]. 

So  long  as  a  gas  company  continues  to  ex- 
ercise any  of  its  franchises  within  a  con- 
tracting municipality,  it  may  be  compelled 
to  exercise  its  franchise  therein  fairly  and 
without  discrimination:  Gas  Co.  v.  Akron, 
81  0.  S.  33,  IV  Longsdorf's  Notes,  1055 
[approving  and  distinguishing  Oaa  Light  Co. 
V.  Zaneaville,  47  O.  S.  35,  IV  Longsdorf's 
Notes,  356]. 

Where  a  gas  corporation,  acting  under  a 
special  charter,  is  invested  with  franchises 
to  be  exercised  to  subserve  the  public  in- 
terest, the  terms  upon  which  the  corporation 
may  be  required  to  discharge  its  duties  to 
the  public  are  subject  to  legislative  super- 
vision and  control,  unless  it  clearly  appears 
from  the  terms  of  its  charter  that  it  was  the 
intention  to  exempt  it  from  such  interfer. 
ence:  State,  ex  rel.,  v.  Oas  Co.,  34  0.  S.  672, 
III  Ixmgsdorrs  Notes,  739. 

Under  a  special  charter,  granted  prior  to 
the  adoption  of  the  present  constitution, 
the  defendant  was  empowered  to  "mannfaQ* 
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ture  and  sell  gas"  for  the  purpose  of  light- 
ing the  city  of  Columbua.  The  grant  was  ex- 
clusive for  the  term  of  tvrenty  years.  The 
charter  contained  no  provision  as  to  the  price 
to  be  charged  for  gas,  nor  on  the  subject  of 
meters.  It  was  held  that  the  defendant  was 
subject  to  the  provisione  of  a  subsequent 
statute  restricting  the  price  to  be  charged 
for  the  use  of  meters:  State,  ex  rel.,  v.  Gas 
Co.,  34  O.  S.  672,  III  Longsdorfs  Notes, 
73B. 

The  right  of  a  gas  company  to  lay  its 
pipes  in  tfae  public  streets  is  a  franchise: 
Akron  v.  Gag  Co.,  7  O.  N.  P.  (N.S.)  653, 
9  O.  N.  P.  (N.S.)  526,  19  O.  D.  {N.P.)  218 
[see  reversal  in  Oaa  Co.  v.  Akron,  81  O.  S. 
33,  IV  Longsdorf's  Notes.  1056] ;  Defimce  v. 
Electric  Co^  12  O.  D.  (N.P.)  424. 

A  statute  which  authorises  a  municipal 
corporation  to  fix  the  rate  at  which  gas 
may  be  sold  followed  1^  an  ordinance  which 
fixes  the  rate  below  the  cost  of  manufactur- 
ing the  same  are,  when  taken  together,  un- 
constitutional as  depriving  the  gas  company 
of  its  property  without  due  process  of  law: 
Qa»  lAgh^  d  Oche  Co.  v.  CleveianA,  71  Fed. 
610,  9  O.  F.  D.  268. 

The  legislature  hu  power  to  pass  inspec- 
tion taws  and  require  the  inspector's  com- 
pensation to  be  paid  by  the  Inspected  occu- 
pations. This  does  not  violate  the  require- 
ments to  tax  all  properly  uniformly;  ac- 
cordingly, the  act  for  the  inspection  of  gas 
meters  at  the  expense  of  the  gas  companies, 
in  proportion  to  their  valuation,  is  valid: 
Q<M  Co.  v.  State,  18  O.  S.  237,  II  Longsdorf  b 
Notes.  885.   See  also  lT«sPEcno?f  Laws. 

For  regulation  of  rate,  see  VIII,  A,  herein. 


III.    CONTROL  BY  MUNICIPAL 
CORPORATION. 

The  right  to  lay  gas  pipes  in  a  public 
street  and  to  maintain  them  there  depends 
ultimately  upon  the  grant  from  the  state 
as  distinguished  from  the  municipal  corpora- 
tion: DefioHce  v.  Bleetrio  Co.,  12  O.  D.  (N. 
P.)  424. 

A  city  council  has  no  power  to  compel  a 
gas  company,  without  its  assent  to  the  fran- 
chise ordinance,  to  furnish  gas  in 'a  manner 
and  at  a  rate  entirely  at  the  option  of  the 
consumer  (nee  G.  C,  §S  3982,  et  aeg.)  :  Oas 
A  Fuel  Co.  V.  ChUlicothe,  65  O.  S.  188,  IV 
Longsdorfs  Notes,  883  [reversing  ChUlicothe 
V.  Oas  Co.,  8  0.  N.  P.  88,  II  O.  D.  (N.P.) 
24]. 

In  making  a  contract  with  a  gas  company 
for  supplying  gas  to  a  municipal  corpora- 
tion and  to  its  inhabitants,  G.  C,  SS  3982,  et 
aeq.,  do  not  authorize  a  contract  which,  for 
an  indefinite  period,  leaves  to  other  parties 
the  regulation  of  the  price  that  shiall  be 


paid,  or  the  quantity  or  quality  of  gas  that 
shall  be  furnished:  Qm  Light  &  Coke  Co.  v. 
AvondaXe,  43  O.  S.  267,  IV  Longsdorf's  Notes, 
43. 

When  a  municipal  corporation,  by  ordi- 
nance, gives  its  consent  that  a  natural  gas 
company  may  enter  the  municipality,  lay 
down  its  pipes  therein  and  furnish  gas  to 
consumers  upon  terms  and  conditions  im- 
posed by  the  ordinance,  which  are  accepted 
in  writing  by  said  company,  such  action  by 
both  parties  constitute  a  contract  end  the 
rights  of  the  parties  thereunder  are  to  be 
determined  by  the  contract  itself;  Qaa  Co. 
V.  Akron,  81  O.  S.  33,  IV  Longsdorf's  Notes, 
1055  [reversing  Akron  y.  Oaa  Co.,  7  O.  N. 
P.  (N.S.)  563,  0  O.  N.  P.  (N.S.)  526,  19  0. 
D.  (NJ.)  818]. 

A  municipalify  has  the  right  to  impose 
terms  and  conditions  under  which  a  natural 
gas  company  may  come  within  the  limits  of 
the  city  and  use  its  streets,  alleys  and  pub- 
lie  places  in  laying  pipes  for  distribution  of 
gas  to  consumers:  Columbua  v.  Qa*  Co.,  10 
O.  N.  P.  (N.S.)  305,  21  O.  D.  (N.P.)  179. 
[For  subsequent  opinion,  see  OoUtmbua  v. 
Go*  Co.,  13  O.  N.  P.  (N.S.)  394.  22  O.  D. 
(N.P.)  250]. 

The  requirement  that  a  natural  gas  com- 
pany pay  to  the  municipality  ten  per  cent, 
of  its  receipts  from  gas  sold  at  or  above  a 
specified  figure,  is  not  a  revenue  measure  and 
therefore  not  void  because  a  means  for  levy- 
ing a  tax  tijion  the  company  in  addition  to 
its  regular  taxes,  notwithstanding  the  pro- 
vision that  the  money  so  received  by  the 
municipality  shall  be  for  the  benefit  of  the 
general  expense  fund  of  the  city:  Columbua 
V.  Fuel  Co.,  10  O.  N.  P.  (N.S.)  305,  21  O. 
D.  (N.P.)  179  [for  subsequent  opinion,  see 
Columbus  V.  Oaa  Co.,  13  O.  N.  P,  (NJS.) 
394,  22  O.  D.  (N.P.)  250]. 

The  right  to  operate  gas  works  is  a  fran- 
chise granted  by  the  l^slature  and  does  not 
depend  on  the  permit  of  the  local  authorities. 
It  is  a  legitimate  and  necessary  business  and 
the  municipal  authorities  can  not  arbitrarily 
declare  it  a  nuisance,  or,  unless  it  in  fact 
becomes  a  nuisaniK,  prohibit  it  within  a 
certain  district,  or  make  its  operation  out- 
side of  BUeb  a  district  depend  upon  the  con- 
sent of  private  property  pwners:  Defiance  v. 
Oaa  d  Electric  Co.,  12  O.  D.  (N.P.)  424. 

An  ordinance  which  confers  a  right  upon 
a  gas  company  upon  certain  terms  may  upon 
acceptance  by  such  company'  amount  to  a 
valid  contract  even  though  as  an  ordinance 
it  may  he  invalid:  Columbus  v.  Fuel  Co.,  13 
O.  N.  P.  (N.S.)  394,  22  O.  D.  (N.P.)  250 
[for  former  opinion,  see  Columbus  v.  Qaa  Co., 
10  0.  N.  P.  (N.S.)  305,  21  0.  D.  (N.P.) 
179]. 
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The  council  of  a  muiiicipal  corporation 
may  fix  the  rate  which  a  gas  company  may 
charge  for  the  rent  of  gas  meters:  State,  ex 
rel,  V.  Gas  Co.,  34  O.  S.  572,  III  Longadorf'a 
Notes,  739. 

The  power  to  regulate  the  price  of  gas 
carries  as  an  incident  the  power  to  enaot 
that  gas  etHnpuiies  shall  report  to  the  city 
annually  the  cost  and  amount  of  gas  made 
during  the  year,  and  the  total  receipts  and 
erpenditures.  Any  gas  company  in  such 
ordinance  will  include  a  natural  gas  eom- 
pf^ty,  thoagh  unknown  at  the  date  of  the 
ordinance.  That  no  other  city  requires  such 
reports  does  not  affect  the  right:  Cline  v. 
Springfield,  7  0.  N.  P.  626,  10  O.  D.  (N.P.) 
389. 

An  ordinance  requiring  an  annual  report 
of  the  cost  and  amount  of  gas,  can  be  en- 
forced only  civil  proceedings.  A  clause 
fixing  a  penalty  for  noneompliance  ia  so  far 
void:  CUne  T.  SpringfiOd,  7  0.  N.  P.  626, 
10  0.  a  (NJ>.)  389. 

For  power  of  mnnioipalitieB  to  fix  rates, 
see  Yin,  B. 

IV.    CONTRACTS  WITH  MUNICIPAL 
COHPORATION. 

Power  in  a  city  to  cause  it  to  be  lighted 
with  gas  carries  by  implication  power  to 
contract  with  a  gas  company;  State,  ew  rel., 
V.  Qas  Co..  18  O.  S.  262,  II  Longsdorrs 
Notes,  886. 

A  gas  company  in  operation  does  not  re- 
quire a  vote  of  the  people  to  make  a  valid 
contract  with  a  city  to  furnish  gas.  G.  C, 
1 9324,  only  applies  to  the  first  organisa- 
tion of  the  company:  Gas  Co.  v.  Lima,  4  O. 
0.  C.  22,  2  O.  C.  D.  396. 

A  contract  by  a  city  with  a  gas  company 
to  furtiish  gas  is  valid  though  it  does  not 
reserve  to  the  city  the  right  to  purchase  the 
gas  plant.  The  city  has  such  power  under 
G.  C,  §  3990,  hence  G.  C,  §  3980,  must  mean 
that  if  it  contracts  away  such  power  the 
contract  is  void:  Gas  Co.  v.  Lima,  4  0.  C. 
C.  22,  2  O.  C.  D.  396. 

A  city  has  power  to  contract  with  a  gas 
company  for  lighting  with  gas  for  any  period 
not  exceeding  ten  years.  O.  C,  8  3994,  is  to 
be  construed  with  G.  C,  §3983:  Gas  Oo.  v, 
Lima,  4  O.  C.  C.  22,  2  O.  C.  D.  396. 

If  the  contract  with  the  gas  company  is 
shown  by  an  ordinance  under  R.  S.,  1 1693 
(repealed  96  v.  08),  with  the  written  ac- 
ceptance of  the  gas  company,  it  is  binding 
on  both  parties,  and,  hence,  not  void  for 
want  of  mutuality.  The  contract  creates  a 
Tested  rigbt,  and  an  ordinance  repealing  the 
contract  ordinance  is  void:  Qas  Oo.  v.  Lima, 
4  0.  O.  C.  22,  2  0.  C.  D.  S96.   See  also  Mu- 
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Before  any  gas  company  can  occupy  public 
highways  and  places  for  the  transaction  of 
its  buBiness,  the  consent  of  the  municipal 
authorities  must  be  obtained.  The  munic- 
ipal authorities  are  not  limited  simply  to 
the  r^ulation  of  the  mode  and  use  of  the 
streets  and  the  price  to  be  chained  for  the 
gas:  Columbus  v.  Qaa  Oo.,  76  O.  S.  309, 
IV"  Longsdorf's  Notes,  1025  [reversing  Col- 
umbus V.  Gas  Co.,  3  O.  N.  P.  (N.S.)  293,  15 
O.  D.  (NJ».)  8461. 

A  gas  company  may  discontinue  service  at 
the  expiraticni  of  its  contract,  even  if  it 
furnishes  other  municipal  corporations:  Qas- 
Co.  V.  Akron,  81  O.  S.  33,  IV  Longsdorfs 
Notes,  loss  [reversing,  on  other  grounds, 
Akron  V.  Oaa  Oo.,  7  O.  N.  P.  (N.S.)  668,  10 
0.  D.  (N.P.)  218;  approving  and  distin- 
guishing Oaa  Oo.  V.  ZanesvilU,  47  0.  S.  36, 
IV  Longsdorfs  Notes,  356]. 

So  long  as  a  gas  company  continues  to 
exercise  any  of  its  franchises  wiUiin  the  con- 
tracting municipality,  it  may  be  compelled 
to  exercise  its  franchise  therein  fairly  and 
yritiiout  discrimination:  Gas  Co.  v.  Akron,  81 
O.  8.  33,  IV  Longsdorf's  Notes,  1056  [re- 
versing Akron  v.  Gas  Co.,  7  O.  N.  P.  (N.8.) 
663,  19  0.  D.  (N.P.)  218]. 

A  gas  company  may  be  compelled  by  man- 
datory injunction  to  furnish  gas  at  rates 
prescribed  in  the  franchise  ordinance,  as 
long  as  it  continues  to  exercise  and  enjoy 
its  franchise  as  a  gas  company:  Gae  Oo.  v. 
Zanesville,  47  O.  S.  36,  IV  Longsdorf's  Notes, 
356  [aflanning  Gas  Co.  v.  Zanesville,  1  O.  C. 

C.  123,  1  0.  C.  D.  73];  see,  however,  ex- 
planation of  this  case  in  Gas  Co.  v.  Akron, 
81  0.  S.  33,  IV  Longsdorfs  Notes,  1065 
[reversing  Akr<m  v.  Gas  Co.,  7  O.  N.  P.  (N. 
S.)  653,  19  0.  D.  (N.P.)  218]. 

A  municipal  corporation  which  has  pur- 
chased gas  works  may  operate  the  same: 
State,  ew  rel.,  v.  Hamilton,  47  O.  8.  52,  IV 
Longsdorfs  Notes,  357. 

A  company  which  has  a  franchise  for  fur- 
nishing artificial  gas  can  not  substitute 
natural  gas,  without  the  consent  of  its  con- 
sumers and  the  municipal  corporation:  Gas 
Light  Co.  v.  Findlay,  2  O.  C.  C.  237,  1  O.  C. 

D.  463. 

An  artificial  gas  company,  whose  contract 
with  the  municipal  authorities  of  a  city  or 
village,  for  the  furnishing  of  gas  for  illu- 
minating purposes  to  the  corporation  and 
its  inhabitants,  has  expired  by  the  lapse  of 
time,  is  not  entitled  to  an  injunction  againtt 
a  natural  gas  company,  furnishing  natural 
gas  to  said  corporation  and  its  inhabitants 
for  the  same  purpose:  Light  A  Povo&r  Oo.  v. 
Gas  Co.,  60  0.  S.  260,  IV  Longsdorfs  Notes, 
957. 

A  natural  gas  company  having  a  right  by 
franchise  to  furnish  natural  gas  for  fuel. 
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might  go  into  operation  in  a  city  or  Tillage, 
under  contract  with  the  municipal  authori- 
ties thereof,  for  the  furnishing  of  natural 
gas  for  illuminating  purpoeea,  to  the  munic- 
ipality and  its  inhabitantB,  although  there 
was  already  formed  within  such  municipality, 
a  company  which  manufactures  and  furniahea 
artificial  gas  for  the  same  purpose,  and  the 
right  to  BO  go  into  operation  did  not  require 
a  vote  of  the  qualified  voters  of  the  munic- 
ipality, as  provided  for  in  O.  C,  { 9324,  as 
it  then  stood:  Light  Power  Co.  v.  Oas  Co., 
69  O.  S.  259,  IV  Longsdorfs  Notes.  957. 

A  municipal  corporation  can  not  fix  a 
rate  for  gas  which  is  below  the  cost  of  man- 
ufacturing the  same:  Cfaalight  <£  Coke  Co. 
T.  Olweland,  71  Fed.  610,  9  O.  F.  D.  26S. 

Assuming  that  1^  autfaori^  of  an  invalid 
ordinane^  a  natural  gas  company  has  en- 
tered a  municipality,  and  thereby  comes  into 
cfanpetitioB  with  the  gaslight  and  power 
company  previously  serving  the  mnnieipalify 
and  its  dtizensi  a  suit  by  the  latter  ecnnpcuiy 
to  enjoin  the  former  frmn  further  operation 
will  not  li^  for  the  reason  that  no  legal 
injury  to  said  company  can  result  from  such 
competition;  and  this  is  true,  notwithstand- 
ing if  the  contention  as  to  the  invalidity  of 
the  ordinance  is  well  founded,  the  new  com- 
pany may  be  ousted  from  the  city  by  a  prop- 
er action  brought  in  that  behalf:  Light  <£ 
J'otoer  Go.  v.  Gas  Go.,  I  O.  O.  O.  (N.8.) 
526,  14  O.  C.  D.  684. 

When  a  municipal  corporation,  by  ordi- 
nance, gives  its  consent  that  a  natural  gas 
company  may  enter  the  municipality,  lay 
down  its  pipes  therein  and  furnish  gas  to 
consumers  upon  terms  and  conditions  im- 
posed by  the  ordinance,  which  are  accepted 
in  writing  by  said  company,  such  action  by 
botii  parties  constitutes  a  contract  and  the 
rights  of  the  parties  thereunder  are  to  be 
determined  by  the  contract  itself:  Oas  Co. 
V.  Akron,  81  0.  S.  33,  IV  Longsdorf's  Notes, 
1055  [reversing  Akron  V.  Oaa  Co.,  7  0.  N. 
P.  (N.S.)  553,  9  O.  N.  P.  (N.S.)  526,  19 
O.  D.  (N.P.)  218]. 

The  approval  of  the  municipal  board  of 
public  works  was  necessary  under  B.  S., 
1 1646-195  (repealed  06  t.  06),  to  give  valid- 
ity to  an  ordinance  granting  franchises  in 
streets  to  a  gas  and  hiel  company,  although 
the  municipality  at  the  time  was  under  a  de 
faeto  form  of  government:  OoIuni&tM  T.  Oas  d 
Fuel  Co.,  2  O.  N.  P.  (N.S.)  277,  14  O.  D. 
(N.P.)  261. 

Q.  C,  i  3080,  relative  to  right  to  purchase 
gas  plant,  etc.,  does  not  apply  to  natural  gaa 
companies:  Gas  d  Fuel  Co.  v.  OhilUooihe, 
65  O.  S.  186,  IV  Longsdorfs  Notes,  883  [re- 
versing OhiUicothe  V.  Oaft  cE  Fuel  Co.,  S  0. 
N.  P.  88,  11  O.  D.  (N.P.)  24]. 


A  oify  ordinance  passed  May  S,  1876, 
granted  to  the  defendant's  predecessor  the 
right  to  use  the  streets  for  its  gas 
pipes,  and  provided  that  the  grant  should 
vest  in  the  grantees  power  and  license  to 
make  all  iwcessary  excavations  and  that  the 
right  in  the  pipes  laid  should  be  and  remain 
in  the  grantees  without  limitation.  The 
ordinance  contained  a  contract  with  the 
grantees  for  a  period  of  twenty  years.  A 
second  ordinance  was  passed  in  1891  grant- 
ing a  predecessor  of  the  defendant  the  right 
to  purchase  and  maintain  the  pipes  laid  un- 
der the  original  ordinance  and  to  use  the 
streets  to  lay  and  maintain  others.  It  was 
held  that  under  these  ordinances  no  special 
permit  of  the  municipal  authorities  for 
the  laying  down  of  gas  pipes  and  con- 
duits could  be  required:  Defiance  T.  Oaa  d 
BUctric  Co.,  12  O.  D.   (N.P.)  424. 

A  provision  in  an  ordinanoe  embodying  a 
grant  to  a  natural  gas  econpany,  that  gas 
shall  not  be  furnished  for  illumliwting  pur- 
poses, but  only  for  heating  and  power,  is 
void,  and  the  company  may  be  compelled  to 
either  furnish  gas  for  illuminating  purposes 
or  abandon  its  rights  in  the  streets:  Bprmg- 
field  V.  Oae  Co.,  12  O.  C.  C.  (N.S.)  892,  21 
O.  C.  D.  446  [afBrmed,  without  opinion,  Oaa 
Co.  T.  Bpringfield,  81  O.  S.  637].    See  also 

MnNIdFAl  COBPOBAnOITB. 

An  Ordinance  to  issue  bonds  to  oonstruct 
or  purchase  gas-works  sufficiently  states  the 
purpose  of  the  bonds:  Bmaly  y.  BamUton, 
3  O.  C.  a  201,  2  O.  a  D.  114. 

But  a  provision  for  submitting  to  popular 
vote  the  question  of  for  the  purchase  or  eon- 
stniction  or  against  tiie  purchase  or  eon- 
stnicUon  is  Illegal,  for  it  gives  the  voter 
no  chance  to  ehose  betwecai  jnirobase  and  oon- 
stniction:  Bentlg  t.  Bamilton,  3  0.  C.  C 
201,  2  O.  C.  D.  114. 

Bonds  for  the  purchase  or  construction  of 
gas-works  are  within  the  power  of  a  cify  to 
issue  under  O.  C,  { .1206,  as  being  an  im- 
provement of  a  local  nature:  Eensly  v.  Bam- 
ilton, 3  O.  C.  C.  201,  2  O.  C.  D.  114. 

In  view  of  G.  C,  |  424],  providing  that  a 
city  council  "shall  not  enter  into  any  eon- 
tract  which  is  not  to  go  into  full  operation 
during  the  term  for  which  all  members  of 
such  council  are  dected,"  a  condition  con- 
tained in  an  accepted  bid  for  the  purchase 
of  a  natural  gas  plant,  providing  that  t^e 
bidder  shall  have  the  right  to  operate  the 
plant  and  to  fix  a  satisfactory  prioe  for  gas. 
can  not  be  waived  by  the  bidder,  so  as  to 
validate  a  sale,  after  the  expiration  of  the 
terms  of  office  of  some  of  the  members  of 
council  which  accepted  the  bid:  Kerlin  Go.  v. 
Toledo,  20  O.  C.  C.  605,  11  O.  C.  D.  67  [for 
opinion  below,  see  Kerlin  v.  Toledo,  8  0.  N. 
P.  62,  10  0.  D.  (N.P.)  609]. 
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Tlie  proviaion  of  a.  C,  $3989,  providing 
that  every  (wdinaoce  or  contract  by  a  mu- 
nicipality for  the  construotioa  or  extension 
of  gas  works,  etc,  must  secure  to  the  coun- 
cil the  right  to  purchase  such  works  applies 
only  to  natural  gas  works:  Oae  d  Fuel  Oo. 
T.  CMllioothe,  65  O.  S.  186,  IV  Longsdorfs 
Notes,  883  [reversing  Ghillicothe  v.  Oas  Co., 
8  O.  N.  P.  88,  11  O.  D.  (N.P.)  24]. 

The  provision  of  section  three  of  the  "Con- 
over  contract"  which  puts  upon  the  city  the 
^pense  of  service  pipes  connecting  with 
street  lamp  posts,  has  not  been  made  a  part 
of  the  natural  gas  ordinance  under  which 
natural  gas  is  now  being  furnished  to  the 
city  of  Cincinnati;  Cincinnati  v.  Oas  and 
Electric  Co.,  14  0.  N.  P.  {N.8.)  513,  24  0,  D. 
(N.P.)  23. 

V.   GENERAL  POWEBS  OF  OAS 
COMPANT. 

When  a  municipal  corporation,  by  ordi- 
nance gives  its  oonsemt  that  a  natural  gas 
emnpany  nuty  enter  the  munieipalify,  lay 
down  ite  pipes  therein  and  furnish  gas  to 
emummers  upon  terms  and  eonditious  im- 
posed by  the  or^nancc^  which  we  accepted 
in  writing  said  cnapany,  such  action  by 
both  parties  constitutes  a  contract  and  tiie 
righte  of  the  parties  thereunder  are  to  be 
determined  1^  the  contract  itself:  Oaa  Oo.  v. 
AJBTon,  81  O.  a  33,  IV  Lcmgsdorfs  Notes, 
loss  [f<»r  opinion  bdow,  see  Akron  v.  Oaa 
Oo.,  7  O.  N.  P.  (N.S.)  663,  19  0.  D.  (NJ.) 
218]. 

A  gas  eompany  may  borrow  money  for  ito 
corporate  purposes,  and  may  secure  such 
loan  by  a  mortgage:  Hay»  T.  Goal  Co.,  20  O. 
S.  330,  III  Loogsdorrs  Notes,  470. 

G.  C,  S  10128,  which  applies  to  companies 
organized  for  the  transportation  of  natural 
gas,  petroleum,  water  or  electricity  through 
pipes,  applies  to  a  company  formed  to  fur- 
nish natural  gas  to  cities  although  such 
companies  were  not  Icnown  when  such  stet- 
nte  was  passed  originally,  and  the  statute 
was  enacted  solely  for  pipe  line  companies 
oT^fanized  for  transportation  purposes  only: 
CdumbM  V.  Fuel  Co.,  13  O.  N.  P.  (N.S.) 
394,  22  O.  D.  (N.P.)  260  [for  former  opin- 
ion, see  Oolumhua  v.  Oas  Co.,  10  O.  N.  P. 
(N.8.)  306,  21  O.  D.  (N.P.)  179]. 

Where  a  corporation  is  formed  "for  the 
purpose  of  producing,  purchasing  and  ac- 
quiring natural  gas"  and  "of  piping  and 
transporting  natural  gas  from  the  place  or 
places  where  it  is  produced,  purchased  or 
acquired"  to  certain  named  towns  and  cities 
situated  in  the  counties  along  the  lines  of 
said  company  and  between  the  termini  there- 
of, "and  to  other  cities,  villages  and  places 
in  the  counties  aforesaid,"  it  is  not  one  of 


the  charter  obligations  of  such  corporation 
to  furnish  natural  gas  to  eojuumers  in  all  of 
such  cities,  towns  and  villages:  Qaa  Co.  v. 
Akron,  81  O.  8.  33,  IV  Longsdorfs  Notes, 
1055  [reversing  Akron  v.  Oo*  Co.,  7  O  N 
P.  (N.8.)  553,  9  0.  N.  P.  (N.S.)  526,  19 
O.  D.  (N.P.)  218], 

Under  a  municipal  ordinance  autborisiltg 
a  gas  company  to  use  the  streete  and  public 
grounds  of  a  city  for  the  purpose  of  laying 
down  pipes  for  the  conv^ance  of  gas  in  and 
through  the  city  for  the  use  of  said  city  atad 
ite  inhabitants,  the  gas  company  baa  the 
right  to  purchase  the  gas  supplied  by  it  from 
another  company,  there  being  no  prohibition 
thereof  in  the  ordinance:  Hamilton  v.  Oas 
Ught  <e  Coke  Co.,  8  O.  N.  P.  319,  11  0.  D, 
(N.P.)  613  [affirmed,  without  opinion.  Bam- 
ilton  v.  Qas  Co.,  46  Bull,  213], 

If  a  consumer  is  an  occasional  or  excep- 
tional user  only  by  reason  of  having  intro* 
duced  an  electric  light  system,  the  gas  com- 
pany has  a  right  to  take  out  the  connection 
and  meters:  Express  Oo.  v.  Gaslight  Co.,  10 
Dec  Rep.  889,  21  Bull.  18. 

VI.   AMENDMENT  OF  CBARTER. 

G.  C,  1 8719,  does  not  authorise  a  gas 
company  to  amend  its  charter  so  as  to  in- 
clude the  power  of  operating  a  railway  or  a 
traction  company:  State  v.  Taylor,  66  O.  8, 
61,  IV  Longsdorfs  Notes,  663. 

A  corporation  which  is  orgcmized  for  the 
purpose  of  furnishing  gas  for  lighting  may 
amend  its  charter  so  as  to  authorize  it  to 
furnish  gas  or  electricity  for  lighting: 
Pieard  v.  Hughey,  58  O.  S.  677,  IV  Longs- 
dorfs Notes,  749. 

A  company  which  is  organized  for  the 
purpose  of  furnishing  illuminating  gas  is 
not  authorized,  in  the  absence  of  specfBc 
statutory  provision,  to  substitote  natural 
gas  therefor,  and  to  furnish  it  for  heating 
as  well  as  for  illumination:  Gaslight  Co.  v. 
Findlay,  2  0.  C.  C.  237,  1  O.  C,  D.  463, 

VIL    PIPES  AND  USE  OF  STREETS. 

Where  a  municipal  corporation  by  an  ordi- 
nance passed  by  its  council  grants  to  a  gas 
company  the  right  to  lay  ite  pipes  and  other 
appliances  in  the  streets  and  other  public 
places  within  the  corporation,  for  the  purpose 
of  selling  and  distributing  ite  gas  for  public 
and  private  use,  such  council  may  require 
the  gas  company  to  pay  annually  to  such 
municipal  corporation  a  reasonable  sum  to 
compensate  for  the  city's  necessary  super- 
vision of  the  work  as  well  after  as  during 
its  installatioD;  and  when  the  gas  company 
accepte  the  terms  of  said  ordinance  according 
to  law,  and  takes  possession  of  and  occupies 
the  streets,  etc,  under  said  graint,  such  ao- 
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cepted  ordinance  becomes  a  valid  eratract 
between  the  parties  for  the  annual  payment 
of  said  sum.  The  clause  In  the  ordinance 
here  involved  that  said  payments  are  "for 
the  benefit  of  the  gas  and  light  fund  of  said 
city"  does  not  render  the  ordinance  invalid  aa 
a  means  to  raise  general  revenue,  said 
clause  being  subordinate  to  the  principal 
obligation:  Columbus  v.  Oas  Co.,  76  0.  S. 
809,  IV  LongBdorf'a  Notes,  1025  [reversing 
Columbus  V.  Gas  Co.,  3  O.  N.  P.  (N.S.)  293, 
15  O.  D.  (X.P.)  645,  and  Columltm  v.  Qas 
Co.,  2  O.  X.  P.  (N.S.)  37,  U  O.  D.  (N.P.) 
416]. 

That  the  municipal  authorities,  subsequent 
to  the  grant  to  the  defendant  company,  gave 
permission  to  one  or  more  other  gas  com- 
panies to  lay  pipes  in  the  streets  and  other 
public  places  within  the  corporation  for  the 
purpose  of  selling  and  distributing  gas  for 
public  and  private  use,  constitutes  no  de- 
fense to  an  action  to  recover  payments  due 
under  the  provisions  of  the  former  ordinance, 
because,  the  said  former  ordinance  under 
which  the  defendant  holds  does  not  purport 
to  give  to  defendant  an  exclusive  right  to 
the  streets  for  the  purpose  of  its  business; 
and,  because,  the  latter  part  of  1 6  of  that 
ordinance  provides  "that  nothing  herein  eon- 
tMued  shall  be  construed  as  granting  ex- 
clusive rights  or  privileges,  or  preventing  any 
other  ctnnpa&y  from  furnishing  gas  to  the 
citisens  of  said  city  of  Columbus" :  Columbus 
T.  Oas  Co.,  76  0.  S.  309,  IV  Longsdorfs 
Kotes,  1026  treversii^  Oolumhua  v.  Qas  Co., 
3  O.  N.  P.  (N5.)  203,  16  O.  D.  (N.P.) 
645,  and  Columbus  v.  Oas  Co.,  2  0.  N.  P. 
<N.S.)  37,  14  0.  D.  (N.P.)  410]. 

Since  the  city  might  have  excluded  a  gas 
company  frtmi  any  use  of  its  streets,  but 
saw  fit  to  permit  such  use  under  conditions 
which  were  embodied  in  a  contract  which 
was  accepted  in  writijig  by  the  gas  company, 
the  provisions  thus  agreed  upon  must  be  ful- 
filled on  the  principles  of  contract,  and  the 
company  after  having  enjoyed  the  benefits 
of  the  contract  will  not  be  heard  to  say  that 
its  provisions  were  ultra  vires  on  the  part 
of  the  city:  Columbus  v.  Oas  (6  Fuel  Co.,  10 
0.  N.  P.  (N.S.)  305,  21  O.  D.  (N.P.)  179 
[for  subsequent  opinion,  see  Columbus  v. 
Gas  Co.,  13  O.  N.  P.  (N.S.)  394,  22  O.  D. 
(N.P.)  250]. 

The  grant  of  a  franchise  to  a  gas  company 
authorizes  it  to  lay  pipes  in  the  public 
streets;  and  it  needs  no  further  special 
permit  therefor:  Defiance  v.  Electric  Co.,  12 
O.  D.  (N.P.)  424. 

A  gas  company  laying  its  pipes  in  the 
streets  of  a  city,  under  a  grant  from  the 
city,  in  conformity  with  an  established  grade, 
does  so  subject  to  the  right  of  the  city  to 
change  the  grade  of  the  street  whenever  the 


necessities  of  the  puUlc  require  it,  and,  in 
the  absence  ot  wantonness  or  n^ligenee  on 
the  part  of  the  city,  tiie  oompuy  can  not 
maint^n  an  action  for  damage  oomaioned 
1^  the  necessity  of  taking  up  and  rdaying 
its  pipes  in  order  to  aecnamodate  tlieni  to 
the  new  grade:  Gaslight  d  Coke  Co.  T.  Col- 
umbus, 50  O.  S.  66,  IV  LongedorTs  Notes, 
485. 

A  municipal  corporation  can  not  ordi- 
nance grant  to  a  gas  company  the  exclusive 
privilege  of  laying  gas  pipes  in  the  public 
streets:  Bamilton  v.  Oaslight  d  Coke  Co., 

8  O.  N.  P.  319,  II  O.  D.  (N.P,)  613  [ut- 
tirmed,  without  opinion,  Hamilton  T.  Oas 
Co.,  46  Bull.  213]. 

Even  if  the  municipal  corporation  con- 
sents to  the  laying  of  gas  pipes  in  the  pub- 
lic streets,  the  gas  company  must  neverthe- 
less make  compensation  to  the  owners  of 
abutting  property:  Webb  v.  Oas  A  Fuel  Co., 

9  Dec.  Rep.  662,  16  Bull.  121. 

If  a  gas  company,  under  the  provisions  of 
G.  C,  I  9325,  extends  into  a  village  its  gas 
pipes,  and  if  it  is  given  a  right  of  way  along 
which  such  pipes  are  laid,  and  if  it  uses 
such  pipes  to  eonv^  into  the  village  gaq 
which  it  manufactures  outside  of  the  vil- 
lage, and  if  it  uses  such  manufacturing  plant 
and  such  pipes  together  as  one  entire  plant, 
it  may  be  regarded  as  estaUished  in  such 
village  within  G.  C,  13082;  and  the  ex- 
tension of  such  pipes  may  be  r^rded  as  an 
extension  of  the  gas  works  tor  eupplyii^  the 
village  with  gas  within  the  meaning  oi  Q. 
C,  S3080:  Oas  Co.  v.  Avondale,  48  O.  S. 
2S7,  IV  Longsdorfs  Notes,  164. 

A  private  corporation,  in  placing  pipes 
under  a  sidewalk  upon  a  public  stoeet  for 
the  purpose  of  conveying  gas  for  private  oon- 
sumption  only,  imposes  an  additional  bur^ 
den,  and  one  not  contemplated  in  the  orig- 
inal grant  for  street  purposes  nor  incidentally 
connected  with  the  use  of  the  street  for  pub- 
lic travel,  upon  the  easement  of  abutting 
owners,  Inasmuch  as  the  laying  and  repair 
thereof  necessitate  tearing  up  the  sidewalk, 
thereby  obstructing  ingress  and  ^ress  to 
such  property,  interferes  with  the  abutter's 
right  to  construct  and  use  the  area  under 
the  sidewalk  for  cellars,  and  is  otherwise  an 
additional  burden  on  the  easement  therein, 
and,  hence,  such  a  company  is  not  entitled 
to  BO  use  the  street  without  first  obtaining 
the  consent  of  or  making  compensation  to, 
the  abutters  therefor :  Oas  <£  Fuel  Co.  v. 
Townsend,  1  O.  N.  P.  (N.S.)  289,  14  O.  D. 
(N.P.)  5  [following  Callen  v.  Electric  lAght 
Co.,  66  0.  S.  166,  IV  Longsdorfs  Notes, 
901]. 

A  franchise,  granting  to  a  gas  company 
the  right  to  lay  its  pipes  in  the  streeta  and 
alleys  of  a  municipality,  is  a  contract  be- 
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tween  the  gas  company  and  the  municipality, 
vhich  can  not  be  abrogated  as  to  one  of  the 
streets  included  therein  by  vacation  of  said 
street  by  the  municipality  and  the  reversion 
of  title  therein  to  the  abutting  owners,  but 
the  right  to  maintain  said  pipe  oontinun  so 
long  as  the  right  remains  in  the  company 
to  supply  gas  to  the  municipality  and  its 
inhabitants:  Ga»  Co.  T.  Railway,  14  0.  N. 
P.  (N.8.)  171. 

Where  the  abutting  owner  is  a  railway 
company,  who  after  vacation  of  the  former 
street  changed  its  grade  for  the  purpose  of 
laying  a  track  thereon,  and  in  so  doing  ex- 
posed the  gas  pipe  and  made  it  necessary 
that  it  should  be  relaid,  the  railway  com- 
*pasy  is  liaUe  to  the  gas  company  for  the 
eost  of  so  rdnying  said  pipe:  0cm  Co.  t. 
RaOwajf,  14  O.  N.  P.  (N.SO  171. 

A  mnnicipalil7  may,  in  its  proprietary 
cbaraoter,  make  a  contract  with  a  gas  com- 
pany, granting  to  such  company,  the  right  to 
use  the  city  streets  for  the  purpose  of  Uying 
pipes  for  tiie  pu^Kwe  ot  distribution  of  gan 
to  consamers,  and  providing  a  consideration 
lor  such  use:  CotunifrtM  T.  Oaa  Co.,  13  O.  K. 
F.  (N.8.)  894.  £2  O.  D.  (NJ*.)  860  [for 
toruMr  opinion,  see  Cofttm&us  t.  Oaa  Co.,  10 
O.  N.  P.  (N.S.)  306,  21  0.  D.  (N.P.)  179]. 

A  gas  oompany  which  has  accepted  several 
ordinances  granting  it  the  right  to  lay  its 
pipes  in  the  streets,  and  has  so  laid  its 
pipes  and  used  them  for  a  long  period,  is 
eetc^ped  from  qneBtioning  the  validity  of 
the  ordinances  under  which  it  has  been  oper- 
ating; nor  cwa  It  sueoesafully  resist,  as  un< 
reasonable,  or  as  an  uneonstitutionid  taking 
of  its  property  without  due  process  of  law, 
the  eolleotion  by  the  municipality  of  a  con- 
sideration of  ten  per  cent,  of  its  sales  of 
gas  as  provided  in  its  contract  for  the  use 
of  the  streets:  Columbus  v.  Oaa  Co.,  13  O.  N. 
P.  (N.8.)  394,  22  0.  D.  (N.P.)  250  [for 
former  opinion,  see  Columbus  v.  Oat  Co.,  10 
O.  N.  P.  (N.S.)  306,  21  O.  D.  (N.P.)  179]. 

Under  the  ordinance  granting  to  the  Cin- 
cinnati Gas  4  Electric  Company  the  right  to 
furnish  natural  gas  for  heat,  light  and  power 
and  all  other  neceesary  UBes  to  both  public 
imd  private  consumers,  the  gas  company  is 
required  to  construct  at  its  own  expense 
service  pipes  from  its  mains  to  the  inside 
curb  lines  at  least,  and  the  city  as  well  as 
private  consumers  is  entitled  to  the  benefit 
of  this  provision :  C»ncii»iia«»  T.  Oa$  and 
Electric  Co.,  14  O.  N.  P.  (N.S.)  613,  24  O. 
D.  (N.P.)  23. 

VIII.  RATES. 
.A.    CONBTITUTlONAIilTT  OF  LBQISLATION. 

A  Statute  whicli  autliorizeB  a  municipal 
corporation  to  fix  the  rate  at  which  gas  may 


be  sold  followed  by  an  ordinance  which  flzea 
a  rate  below  the  cost  of  manufacturing  the 
same  are,  when  taken  together,  unconstitu- 
tional as  depriving  the  gas  company  of  its 
property  without  due  process  of  law:  Oas- 
light  d  Coke  Co.  v.  Cleveland,  71  Fed.  610, 
9  O.  F.  D.  268. 

A  business  which  controls  and  supplies  a 
public  want  in  such  a  position  as  to  have 
a  virtual  monopoly,  is  so  far  devoted  to  the 
public  that  the  price  may  be  r^ulated  1^ 
the  public:  Zaneavilte  T.  Light  Co.,  47  O.  S. 
1,  IV  LmgsdorPs  Notea,  365.  See  alio  Con* 
sTrnmoHAi:,  Law. 

6.    POWEB   OF  MUKIOIFALniES. 

The  power  conferred  on  the  council  of  any 
city  or  village  by  O.  C,  S|  3982  abd  3983, 
is  the  power  to  fix  the  maximum  (statute 
reads  "minimum"),  price  at  which  the  com- 
pany may  sell  gas;  Oaa  Co.  v.  Chillicothe, 
65  O.  S.  186,  IV  Longsdorfs  Notes,  883  [re- 
versing Chillicothe  V.  Gat  Co.,  8  O.  N.  P. 
88,  11  O.  D.  (N.P.)  24]. 

A  municipal  corporation  can  not  make  a 
contract  with  a  gas  company  for  an  indefi- 
nite period  which  leaves  to  other  parties  the 
regulation  of  the  price  that  shall  be  paid,  or 
the  quantity  or  quality  of  gaa  which  shall  be 
furnished:  Coka  Co.  v.  Avondale,  43  0.  8. 
267,  IV  Longsdorfs  Notes,  164. 

A  gas  company  in  a  city  or  village,  char- 
tered by  an  act  of  the  legislature  passed  be- 
fore the  adoption  of  the  presmt  constitu- 
tion of  the  state,  is  aubjeot  to  the  provisions 
of  an  ordinance  regulating  the  price  of  gaa, 
adopted  by  the  council  of  tbe  city  or  village, 
under  the  authority  conferred  by  Q.  C, 
{'3982,  where  the  right  to  fix  its  own  prices 
is  not  expressly  conferred  on  the  oompany 
by  the  terms  M  its  charter:  ZametvUte  t. 
Oatlight  Co.,  47  0.  8.  1,  IV  Lon^orfs 
Notes.  365. 

A  municipal  corporation  having  authority 
to  relate  the  price  of  gan,  has,  as  incidental 
thereto,  power  to  require  gas  companies  to 
furnish  annually  such  information  and  data, 
exclusively  in  their  possession,  as  will  en- 
able the  council  to  act  intelligently  in  fixing 
a  price  for  gas  which  will  be  reasonable  and 
just  to  the  public  and  to  the  gas  otHnpany: 
Gline  v.  Springfield,  7  O.  N.  P.  626,  10  O. 
D.  (N.P.)  389. 

The  city  of  Toledo,  not  having  legislative 
autiiority  to  regulate  the  price  of  natural 
gas,  prior  to  the  act  of  March  1,  1889,  an 
ordinance  passed  prior  thereto,  containing 
a  provision  for  the  further  reflation  of  the 
price  upon  such  terms  as  council  and  the 
company  might  determijie,  constitutes  a  bind- 
ing contract  between  the  parties,  when  ac- 
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oepted:  Toledo  T.  Gas  Co.,  6  O.  N.  P.  6S1,  8 
O.  D.  (N.P.)  277. 

The  franchise  for  the  use  of  a  street  in  a 
municipality  for  the  furnishing  of  gas  being 
silent  as  to  the  duration  of  the  franchise  and 
the  ten-year  agreement  as  to  price  having 
expired,  the  mimicipaltty  may,  under  its 
power  of  r^ulation,  impose  new  conditions  as 
to  price,  and  the  gaa  company  may  accept 
or  reject  them.  If  the  refusal  to  comply  is 
final,  the  company  necessarily  incurs  the 
penalty  of  forfeiture  of  its  franchise  to  serve 
the  people  of  the  city,  but  not  of  its  prop- 
erty: Ohio  OcCs  Co.  V.  Akron,  81  O.  S.  33,  IV 
Longsdorf's  Notes,  1055  [reversing  Akron  v. 
Go*  Co.,  7  O.  N.  P.  (N.S.)  553,  9  O.  N. 
P.  (KJ8.)  526,  19  O.  D.  (N.P.)  21B1. 

G.  Natubb  or  OsiHNAnoE. 

While  a  provision  in  an  ordinance  relating 
to  the  price  of  gas  to  be  charged  to  the  city 
for  its  own  purposes,  is  in  the  nature  of  a 
contract,  the  city  can  not  contract  for  its 
citizens,  and  a  provision  in  the  ordinance 
fixing  the  price  of  gas  to  be  charged  private 
eonsumers,  is  not  a  contract,  but  a  l^isla- 
tive  enactment:  Chillieothe  v.  Oaa  Co.,  8  0. 
K.  P.  68,  U  O.  D.  (N.P.)  24  [reversed,  on 
other  grounds,  Om  Fuel  Co.  v.  Chillieothe, 
66  O.  S.  186,  IV  Longsdorfs  Notes,  883]. 

D.    CODSTBUCTION  Or  COSTBACT. 

The  practical  construction  placed  upon  a 
contract,  in  the  performance  thereof,  1^  the 
parties  who  made  it,  should,  in  ease  of  doubt, 
have  great  weight  in  its  construetitra  by 
eourts;  but  the  eonstruction  placed  upon  such 
contract  by  the  successors. of  those  who  made 
it,  or  by  public  officers,  is  entitled  to  much 
Iras  weight:  Ciiteinnati  T.  0<ulight  d  Coke 
Co.,  58  O.  S.  278,  IV  Longsdorfs  Notes,  699, 

A  contract  binds  a  gas  company  to  furnish 
to  a  city  "such  quantity  of  gas  as  may  be 
required  by  the  city  council  for  public  lamps 
at  two-thirds  of  the  lowest  averaged  price  at 
which  gas  shall  or  may  be  furnlriied  to  pri- 
vate individuals  in  the  cities  of  New  OrleaUs, 
Baltimore,  New  Yoric,  Louisville  and  Pitts- 
burg." It  was  held  that  this  means  the 
lowest  cash  price  in  each  city,  averaged  by 
adding  together  such  lowest  cash  prices,  and 
dividing  the  amount  by  five;  two-thirds  of 
the  quotient  will  be  the  price  to  be  paid  by 
the  city  to  the  gas  company,  under  the  con- 
tract: Cincinnati  v.  Casligkt  cf  Coke  Co.,  53 
0.  S.  278,  IV  Longsdorf's  Notes,  599. 

A  payment  made  by  reason  of  a  wrong 
construction  of  the  terms  of  a  contract,  is 
not  made  under  a  mistake  of  fact,  but  under 
a  mistake  of  law,  and  if  voluntary  can  not 
be  recovered  back:  Cincinnati  T.  Gatlight  <E 


Coke  Co.,  63  O.  8.  278,  IV  Longsdorfs  Notes, 
6S0. 

Where  a  municipality  by  ordinance  au- 
thorizes  a  gas  company  to  supply  natural 
gas,  and  under  certain  eondition*  artificial 
gas  and  to  charge  a  higher  rate  therefor,  and 
by  said  ordinance  the  hoard  of  public  service 
is  constituted  the  arbitrator  or  judge  aa  to 
the  existence  of  such  conditions,  and  the 
said  boEurd  determines  that  conditions  exist 
which  warrant  the  supplying  of  artificial  gas 
at  artificial  gaa  rates,  the  gas  company  bas 
authority  to  supply  artificial  gas  at  artificial 
gas  rates,  until  such  time  as  the  said  board 
makes  a  different  finding,  or  its  original  find- 
ing is  set  aside  as  not  in  good  faith,  or  for 
other  valid  reasons:  Feckter  T.  Qa$  Blectrie 
Co.,  19  O.  D.  (N.P.)  658,  6  O.  L.  R.  658- 

When  an  ordinance  reflating  the  price 
of  gas  under  Q.  C.  |S  3982  and  3983,  pro- 
vides that  it  shall  be  in  force  and  take  effect 
from  and  after  its  passage  and  1^^  pro- 
mulgation, and  also  provides  that  the  gas 
company  shall  be  entitled  to  charge  at  a 
certain  rate  for  ten  years  from  a  date  later 
than  the  date  of  the  passage  and  legal  pro- 
mulgation of  the  ordinance,  such  provision, 
when  accepted  in  writing  by  the  gas  company, 
is  valid  and  binding  for  the  period  of  ten 
years  from  the  date  so  named.  Such  ordi- 
nance is  not  restricted  by  G.  C,  S4241: 
Oas  Co.  V.  Chillieothe,  65  O.  S.  186,  IV  Longs- 
dorfs Notes,  883  [reversing  Chillieothe  v. 
Oas  Co.,  8  O.  N.  P.  88,  11  O.  D.  (N.P,)  24]. 

E.   Lower  Rate  to  CouPEnNO  Coupant. 

If  a  municipal  corporation  has  fixed  the 
maximum  price  of  naitaral  gas  under  favor 
of  6.  C,  {{3082  and  3983,  and  a  company 
has  accepted  the  provisions  of  the  ordinance 
and  engaged  in  supplying  gas  thereunder,  in- 
junction will  not  lie  to  restrain  such  munio- 
ipality  from  fixing  a  lower  maximum  price 
for  a  competing  company:  Oat  Co.  v.  Col- 
umhut,  16  0.  D.  (NJ*.)  369. 

An  ordinance  fixing  the  price  which  may 
be  charged  for  natural  gas  by  a  competing 
company  does  not,  as  a  matter  of  law,  oper- 
at  as  a  requirement  that  the  company  en- 
gaged in  selling  gas  under  a  prior  ordinance 
fixing  a  higher  maximum  rate  shall  furnish 
gas  at  the  reduced  price,  and  does  not  im- 
pair the  obligation  of  the  contract  of  the  old 
company:  Oaa  Co.  v.  Columbus,  16  O.  D. 
(N.P.)  359. 

A  gas  company  will  not  be  heard  to  at- 
tack an  ordinance  fixing  the  price  at  which 
gas  may  he  sold  by  a  new  competing  com- 
pany on  the  ground  that,  being  general  in  its 
nature,  it  lacks  uniform  operation,  where  it 
appears  that  the  complaining  company  is  al- 
lowed under  the  terms  of  a  prior  ordinance 
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to  sell  gas  at  a  higher  price  than  its  com- 
petitor will  under  the  new  ordinanee: 
Chu  Co.  T.  Oolum&uf,  16  0.  D.  (N.P.)  369. 

F.  Whebb  ito  Rate  Fubo. 

Where  no  rate  has  been  agreed  upon  for 
gas  within  a  city  and  council  attempts  to 
fix  rates,  but  the  gas  company  refuses  to 
accept  the  terms  imposed,  the  ordinance  is 
not  enforcible:  Oranville  t.  Gas  Co.,  14 
0.  C.  C.  (N.S.)  421  [reversing  Granville  v. 
Got  Co^  II  O.  N.  P.  (N.S.)  641]. 

0.  EineoT  or  Coktbact. 

Where  an  ordinance  attempting  to  fix  the 
price  of  gas  is  void  because  of  its  extension 
beyond  the  period  of  ten  years,  the  condi- 
tions which  limit  the  council  to  an  exercise 
of  its  power,  under  Q.  C,  |  3983,  are  not 
present,  and  it  may  again  legislate  upon  the 
same  subject:  ChiUicotlie  v.  Qaa  Co.,  8  O. 
N.  P.  88,  11  O.  D.  (N.P.)  24  [reversed,  on 
other  grounds,  <ias  d  Fuel  Co.  v.  Chilli' 
cothe,  65  O.  S.  186,  IV  Longsdorf's  Notes, 
883]. 

When  a  city  council  proceeding  under 
Q.  C,  II  3082  and  3D83,  has  fixed  the  price 
of  gas  according  to  one  standard,  and  the 
same  has  been  duly  accepted  by  the  company, 
it  can  not  be  altered  without  the  consent 
of  the  company  within  ten  years  by  fixing 
another  atandard  which  may  affect  tlie  limit 
or  price  previously  fixed:  Qtu  d  Fuel  Co,  v. 
OhUUeothe,  65  O.  S.  186.  lY  Longsdorf's 
Notes,  888  [reversing  CMlUcothe  V.  ^el  Co., 
8  O.  N.  P.  88,  11  0.  D.  (K.P.)  24]. 

A  city  eoancil  has  no  power  under  G.  0., 
II  3982  and  3988,  to  compel  a  gM  company, 
without  its  asaent  to  the  ordinance,  to 
furnish  gas  in  a  manner  and  at  a  rate 
entirely  at  the  option  of  the  consumer:  Oas 
d  Fuel  Co.  V.  Chillicothe,  65  0.  S.  186,  IV 
Longsdorf's  Notes,  883  [reversing  CMllioothe 
V.  G(u  d  Fuel  Co.,  8  0.  N.  P.  88,  II  O.  D. 
(N.P.)  24]. 

An  agreement  between  a  city  and  a  gas 
company  for  the  supply  of  gas  for  a  period 
beyond  that  authorized  by  law,  will  not 
affect  the  authority  of  the  city  to  regulate 
the  price  of  gas,  although  the  agreement 
has  been  performed  by  both  parties  for  the 
period  for  which  it  was  legally  authorized : 
State,  em  tel.,  7.  Oat  Co.,  37  O.  S.  45,  III 
Longsdorf's  Notes,  890. 

If  a  gas  company  has  accepted  an  ordi- 
nance fixing  the  maximiun  rate  for  gas,  it 
can  not  increase  such  rate  within  the  time 
limited,  although  the  time  has  expired 
within  which  a  certain  minimum  charge  can 
he  made:  Tnui  Co.  T.  0at  Co.,  SS  Fed.  181. 
7  O.  F.  D.  578. 


The  fAet  that  the  maximum  rate  for  gas 
fixed  by  the  franchise  ordinance  which  has 
been  accepted  by  the  gaa  company  has 
become  inadequate,  by  reason  of  a  change  of 
circumstances,  is  not  ground  for  equitable 
relief:  Truat  Co.  v.  Oas  Co.,  55  Fed.  181, 
7  0.  F.  D.  578. 

While  power  to  regulate  the  price  at  which 
gas  shall  be  furnished  by  a  gas  company  is 
vested  in  council,  such  power  must  be  ex< 
ercised  in  good  faith  for  the  purpose  for 
which  it  was  given,  and  bad  faith  on  the 
part  of  council  in  fixing  an  inadequate  price 
or  in  making  unreasonable  and  arbitrary 
regulations  is  a  proper  subject  of  inquiry, 
when  put  in  issue:  Akron  v.  Ohio  Qaa  Co., 
7  O.  N.  P.  (N.S.)  663,  19  O.  D.  (N.P.)  218 
[reversed,  Gow  Co.  v.  Akron,  81  O.  S.  33,  IV 
Longsdorfs  Notes,  1056]. 

It  will  be  presumed,  in  the  absence  of  al- 
l^ations  of  fraud  or  want  of  good  faith, 
that  a  municipal  ordinance  fixing  the  price 
to  be  charged  for  natural  gas  is  reasonable, 
and  it  will  not  therefore  be  the  subject  of 
judicial  inquiry:  Oaa  Co,  V.  ColHm&ua,  16  O. 
D.  (N.P.)  359. 

H.   CoNTBACTS  WrrH  Pbivatk  OOKSUmBS. 

On  petition  by  a  gaa  ctnnpany  against  A, 
averring  that  A  had  agreed  to  light  his  Btore 
only  with  gas  for  ten  years,  and  not  intro* 
duce  electric  lights,  the  company  agreeing  to 
furnish  it  at  a  reduced  price,  and  A  agreeing 
to  use  not  less  than  three-quarters  of  his 
present  consumption,  and  averring  that  A 
bad  put  in  electric  lights  and  refuses  to  light 
with  gas,  and  asking  injunction,  it  was  held 
that  it  did  not  appear  but  that  the  remedy 
at  law  was  full  and  adequate,  for  here  was 
a  final  breach,  and  full  damages  could  be  as- 
sessed at  once;  hence  injunction  could  not  be 
granted:  Steinau  T.  Gas  Co.,  48  O.  S.  324, 
IV  Longsdorf's  Notes,  417  [reversing  Gaa 
Light  d  Coke  Co.  v.  Steinau,  2  O.  C.  C.  286, 

I  O.  C.  D.  490].  See  also  Injunction. 
Where  a  gaa  company  entered  into  con- 
tracts with  private  consumers  for  the  price 
of  the  gas  to  be  furnished,  but  the  city  coun- 
cil afterward  passed  an  ordinance  fixing  the 
price  at  a  lower  rate,  the  gas  company  can 
only  collect  the  price  as  fixed  1^  such  ordi- 
nance: ChUlicothe  v.  Go*  Co.,  8  O.  N.  P.  88, 

II  O.  D.  (N.P.)  24  [reversed,  ChiUicothe  v. 
Gaa  Co.,  66  O.  S.  186,  IV  Longsdorf's  Notes, 
883]. 

Mere  discrimination  by  a  public  service 
corporation  without  substantial  injury  is  not 
necessarily  unlawful,  and  it  follows  that  al- 
legations will  not  lie  as  to  discrimination  in 
rates  charged  for  electric  current,  where 
made  without  regard  to  circumstances  and 
conditions  or  any  averment  that  consumers 
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are  imf adorably  affected  thereby :  8tot«,  ex 
mL,  T.  Om  d  Bleetrie  Co.,  13  0.  C.  0.  (N. 
S.)  12. 

IX.   DURATEOy  OF  FRANCHISE. 

Where  a  corporatioo  is  formed  "for  the 
purpose  of  producing,  purchasing  and  ac- 
quiring natural  gas"  and  "of  piping  and 
transporting  natural  gaa  from  the  place  or 
places  where  it  is  produced,  purchased  or 
acquired"  to  certain  named  towns  and  cities 
aituated  in  the  counties  along  the  tine  of 
said  company  and  between  the  termini  there- 
of, "and  to  other  cities,  villages  and  places 
in  the  countiee  aforesaid,"  it  is  not  one  of 
tiie  charter  ^obligations  of  such  corporation 
to  furnish  natural  gas  to  consumers  in  all 
of  such  cities,  towns  and  villages:  Oaa  Co.  v. 
Akron,  81  O.  S.  33,  IV  Longsdorf's  Notes, 
1055  [reversing  Akron  v.  Qaa  Go,,  7  0.  N.  P. 
(N.S.)  553,  9  O.  N.  P.  (N.S.)  526,  19  0. 
1).  (X.P.)  218]. 

Where  the  contract  between  a  municipal 
corporation  and  an  incorporated  company  is 
silent  as  to  the  duration  of  the  franchise, 
auoh  franchise  is  nob  perpetual  but  the  dura- 
tion tiiereof  is  simply  indeterminate  exist- 
ing only  BO  long  as  the  parties  mutually 
agree  thereto.  The  Incorporated  eompany 
may  therefore  voluntarily  forfeit  its  j'ight  te 
exercise  its  privileges  wi^in  the  municipality 
and  wholly  withdraw  therefrom;  but  in  such 
case  tbe  municipality  has  no  right  to  pre- 
vent the  incorporated  company  from  remov- 
ing its  property,  nor  to  take  possession  of 
and  make  use  of  the  same,  nor  to  grant  the 
right  to  use  the  same  to  another  eompany, 
without  due  process  of  law:  Qaa  Go.  v. 
Akron,  81  0.  S.  33,  IV  Longsdorfs  Notes. 
1066  [for  opinion  helow,  see  Afcrofi  y.  Oaa 
Go.,  7  O.  N.  P.  (N.S.)  553,  9  O.  N.  P. 
(N.S.)  526,  19  O.  D.  (N.P.)  218]. 

As  long  as  a  gas  company  continues  to 
exercise  any  of  its  franchises  within  the  con- 
tracting municipality,  it  may  be  compelled 
to  exercise  its  franchise  therein  fairly  and 
without  discrimination:  Oas  Co.  v.  Akron, 
81  O.  S.  33,  IV  Longsdorf's  Notes,  1055  [for 
opinion  below,  see  Akron  v.  Qas  Co.,  7  O.  N. 
P.  (N.S.)  553,  0  0.  N.  P.  (N.S.)  526,  19 
0.  D.  (N.P.)  218;  Gas  Co.  v.  Zanesville,  47 
O.  S.  35,  IV  Longsdorfs  Notes,  356,  approved 
and  distinguished]. 

Since  G.  C,  8  9320,  fixes  no  limit  on  the 
use  of  the  streets  with  the  consent  of  the 
authorities,  such  consent  once  given  is  ir- 
revocable, and  the  grant  becomes  a  vested 
right  and  includes  the  right  to  repair  and 
extend  as  may  be  necessary:  Defiance  v.  Qas 
d  Electric  Co.,  12  O.  D.   (N.P.)  424. 

The  general  right  of  a  gas  company  granted 
under  a  municipal  ordinance  authoritii^  the 


use  of  the  sbvets,  lanes,  alleys  and  puUic 
grounds  of  a  city  for  the  purpose  of  laying 
down  pipes,  ete.,  is  not  terminated  at  the 
raid  of  twenty  years  a  section  of  such 
ordinance  providing  that  the  gas  company 
sliall  have  the  exclusive  right  for  laying  gas 
pipes  for  a  period  of  twenty  years  from  the 
passage  of  the  ordinance:  Hamilton  v.  Oaa 
Co.,  8  O.  N.  P.  319,  11  O.  D.  (N.P.)  513 
[affirmed,  without  opinion,  Bamilton  v.  Oa« 
Co.,  46  Bull.  213]. 

An  ordinance  granting  to  a  gae  company 
the  exclusive  privil^e  of  laying  pipes  in 
its  streeta  and  public  places  is  void  and  a 
provision  in  an  ordinance  intended  to  con- 
vey such  a  right  for  a  period  of  twenty 
years,  being  absolutely  void,  is  not  available 
to  the  municipality  as  a  termination  at  the 
end  of  twenty  years  of  such  right.  The 
proper  construction  of  such  an  ordinance  is 
that  the  gas  company  has  the  right  without 
limit  as  to  time,  to  use  the  streets :  Hamilton 
V.  Qaa  Light  Co.,  8  O.  N.  P.  319,  11  O.  D. 
(N.P.)  513  [affirmed,  without  opinion,  Ham- 
ilton T.  Qaa  Light  Co.,  46  Bull.  813]. 

X.    EXCLUSIVE  CHARACTER  OF 
FEtANCHISE. 

O.  a,  10320,  does  not  authorize  a  gas 
company  to  acquire  an  exclusive  right  to 
liqr  its  pipes  in  the  public  streets;  nor  does 
it  authorize  a  municipal  corporation  to  grant 
the  exclustre  right:  Oolumtnu  v.  Qaa  Co.,  70 
0.  8.  309,  IV  Longsdorf's  Notes,  1025;  State 
V.  Qaa  Light  &  Coke  Co.,  18  O.  8.  282,  II 
Longsdorfs  Notes,  886;  State,  etv  rrf.,  v. 
HamUton,  47  O.  S.  S2.  IV  Longsdorfs  Notes, 
857. 

A  gas  company  incorporated  for  the  pur- 
pose of  supplying  gas  for  lighting  the  streets, 
and  public  and  private  buildings  of  a  city, 
under  authority  from  the  city  council  erected 
gas  works,  and  laid  pipes  for  long  distances, 
for  conducting  gas  through  the  streets  for 
pubiio  and  private  consumption.  The  coun- 
cil regulated,  from  time  to  time,  the  price 
which  such  company  might  chaige  for  gas, 
and  from  time  to  time,  made  contracta  with 
the  company  for  lighting  the  streets.  At 
the  expiration  of  the  last  contract,  no  new 
agreement  was  entered  into,  and  the  city 
declined  to  take  gas  any  longer  from  the  com- 
pany. The  company  complied  with  all  the 
provisions  of  the  law  of  the  state  relating 
to  gas  companies,  and  with  all  the  require- 
ments of  the  city  council  in  that  behalf.  It 
was  held  that  although  there  was  no  refusal 
or  neglect  by  the  company,  to  comply  with 
the  requirement  of  Q.  0.,  i  3984,  as  to  lay- 
ing pipes  and  lighting  streets,  and  no  neglect 
by  the  company  to  furnish  gas  to  cltisens 
and  other  consumers,  in  aeoordanee  with  the 
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prices  fixed  by  the  council,  aa  provided  in 
0.  C,  i  3080,  the  city  council,  under  Q.  C, 
I  3990,  was  empowered  to  erect  its  own  gas 
works  at  the  expense  of  the  corporation,  or 
to  purchase  gas  works  already  erected  there- 
itkt  whenever  it  might  be  deemed  expedient 
and  for  the  public  good;  and  that  the  com- 
pany acquired  no  vested  rights  of  which  it 
would  be  deprived,  without  due  process  of 
law,  by  the  city's  erecting  its  own  gas  works: 
State,  etc  rel.,  v.  Hamilton^  47  O.  8.  52,  IV 
Longsdorrs  Notes,  SS7. 

That  a  municipal  corporaticm  may  erect 
its  own  gas  works,  see  also  Oat  Light  d  Coke 
Co.  T.  Hamilton,  146  U.  8.  2S8,  7  O.  F.  D. 
868. 

A  condition  In  a  frandiiee  providing  that 
the  grantees  shall  famish  gas  free  to  the 
municipality,  "so  long  as  tiiey  shall  have 
the  exclusive  ri^ht  to  the  use  of  the  streets 
ol  said  city  for  their  pipes,"  means  so  long 
as  they  shall  have  the  only  right  granted. 
The  passage  of  another  ordinance,  there- 
fore, granting  the  right  to  another  renders 
Buoh  ccmdition  inoperative,  and  the  first  com- 
pany acquires  tiie  right  to  charge  for  gas  so 
furnished:  0a$  Co.  v.  Vewark,  7  0.  N.  P. 
7ff,  8  O.  D.  (N.P.)  418  [reversed,  Akro»  v. 
Oaa  Co.,  81  O.  8.  33,  IV  Longsdorfs  Notes, 
1055]. 

XI.    USE  OF  GAS. 

A  municipality  is  without  authority  to 
prescribe  by  ordinance  that  a  commodity  ac- 
quired by  its  inhabitants  shall  not  be  used 
for  any  purpose  that  is  not  dangerous  or  in- 
jurious; and  a  provision  in  the  ordinance 
embodying  a  grant  to  a  natural  gas  company, 
that  gas  shall  not  be  furnished  for  illumi- 
nating purposes,  but  only  for  heating  and 
power,  is  void,  and  the  company  may  be  com- 
pelled to  either  furnish  gas  for  illuminating 
purposes  or  abandon  its  rights  in  the  streets; 
Bprin0eld  v.  Oae  Co.,  12  O.  C.  0.  (N.S,) 
302,  21  0.  C.  D.  446  [affirmed,  without  opin- 
ion. Oat  Co.  T.  aprktgfield,  81  O.  S.  5371. 

XII.    ABANDONMENT   OF  FRANCHISE. 

If  a  company  formed  for  the  purpose  of 
manufaeturing  and  distributing  gas  abandons 
the  manufacture  thereof,  a  municipal  cor- 
poration may  proceed  to  furnish  natural  gas 
to  its  inhabitants:  Qa»  Co.  v.  Fimdlay,  2  O. 
C.  0.  287,  1  O.  C.  D.  468. 

The  entire  abandonment  of  its  franchise  in 
one  municipality  by  a  gas  company  author- 
ised under  its  charter  to  furnish  gas  to  other 
municipalities,  doeft  not  constitute  unlawful 
discrimination  as  generally  understood:  Qa» 
Co.  T.  Akron,  81  O.  S.  38,  IV  Longsdorfs 
Notes,  1055  [reversing  Akron  t.  Oae  Co.,  7 
O.  N.  P.  (N.S.)  663,  19  0.  D.  (N.P.)  218]. 


Under  the  decree  of  court  permitting  the 
East  Ohio  Gas  Company  to  collect  from  con- 
sumers in  the  city  of  Akron  the  full  amount 
claimed  to  be  due  from  them,  provided  that 
one-third  of  the  amount  so  collected  should 
be  deposited  in  bank  pending  a  determina- 
tion of  the  amount  which  could  be  l^ally 
charged  and  a  settlement  with  the  consumers 
on  that  basis,  injunction  will  not  lie  to 
prevent  the  withdrawal  by  the  gas  company 
of  the  amount  thus  impounded,  where  it 
appears  that  the  supreme  court  {Qaa  Co.  V. 
Akron,  81  O.  S.  33,  IV  LongsdorFs  Notes, 
1055)  has  held  that  the  company  can  not 
be  compelled  to  furnish  gas  at  the  rate  de- 
manded and  is  at  liberty  to  discontinue  its 
service  and  withdraw  from  the  city:  Akrm 
T.  Oat  Co.,  7  O.  N.  P.  (N.S.)  553,  9  O.  N. 
P.  (N5.)  526,  19  0.  D.  (N.P.)  218. 

Xm.  ESTOPPEL. 

After  a  gas  company,  in  reliance  upon  a 
franchise  from  a  municipal  corporation,  has 
spent  about  one  million,  five  hundred  thou- 
sand dollars  in  constructing  its  pipes,  a  tax- 
payer can  not  enjoin  further  construction,  on 
the  ground  that  the  original  ordinance  was 
invalid:  Darhy  v.  Is'ortoood,  17  O.  D.  (N.P.) 
253,  4  0.  L.  R.  536. 

A  municipal  corporation  is  estopped  from 
declaring  a  forfeiture  of  franchises  granted 
in  its  streets  to  a  gas  and  fuel  company  for 
the  purpose  of  laying  pipes  to  transport  gas 
to  its  consumers,  where  the  city  has  stood 
silently  by  and  permitted  the  company  to 
complete  and  mature  all  its  plans,  expend 
over  a  half  million  of  dollars  thereunder  and 
is  in  the  very  act  of  supplying  about 
thirteen  hundred  houses  with  gas,  and  has 
also  given  bond  and  taken  every  step  neces- 
sary to  perfect  its  rights  under  the  statutes : 
Columbut  V.  Cos  Fuel  Co.,  2  0.  N.  P.  (N. 
S.)  277,  14  0.  D.  (N.P.)  261  [affirmed,  with- 
out opinion,  Colutnhue  T.  (?m  Co.,  72  O.  S. 
632]. 

A  natural  gas  company  after  having  en- 
joyed the  benefits  of  a  contract  with  a  munic- 
ipality prescribing  tenns  for  Its  use  ttf  the 
streets,  accepted  by  it  In  writing,  will  not 
be  heard  to  say  that  its  provisions  were 
ultra  vires  on  the  part  of  the  city:  CoVumama 
V.  Fuel  Co.,  10  O.  N.  P.  (N.S.)  306,  21  0.  D. 
(NP.)  179  [for  subsequent  opinion,  see  Col- 
umftus  V.  Oaa  Co.,  13  a  N.  P.  {N.S.)  394, 
22  0.  D.  (NJ».)  250]. 

An  ordinance  which  confers  a  right  upon 
a  gas  company  upon  certain  terms  may  upon 
acceptance  by  such  company  amount  to  a 
valid  contract  even  though  as  an  ordinance 
it  may  be  invalid:  Columbue  v.  Fuel  Co., 
13  O.  N.  P.  (N.S.)  894,  22  O.  D.  (N.P.) 
260  [for  former  opinion,  see  Columhva  v.  Oas 
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Co.,  10  O.  N.  P.  (N.S.)  306,  21  O.  D.  (N. 
P.)  179]. 

A  gaa  company  which  has  invoked  the 
actioa  of  a  municipal  corporation  to  pass  an 
ordinance  granting  the  right  to  lay  pipes  in 
streets  and  which  has  laid  pipes  in  the  streets 
by  virtue  of  such  ordinance  is  estopped  from 
questioning  either  the  legality  of  the  pas- 
sage of  the  ordinance  or  the  power  of  the 
municipal  corporation  to  pass  such  an  ordi- 
nance: Columbua  v.  Fuel  Co.,  13  O.  N.  P. 
(N.S.)  394,  22  0.  D.  (N.P,)  250  [for  former 
opinion,  see  GoUtmbus  v.  Oat  Co.,  11  O.  N. 
P.  (K.S.)  305,  21  O.  D.  (N.P.)  179]. 

The  incorporating  of  conditions  which  may 
be  unlawful  in  an  ordinance  granting  a  fran- 
chise does  jiot  render  the  ordinance  invalid, 
where  it  does  not  appear  that  the  ordinance 
would  not  have  been  passed  had  the  condi- 
tions been  omitted:  Columhua  T.  Gas  <£  Fuel 
Co.,  2  O.  N.  P.  (N.S.)  277,  14  O.  D.  {N.P.) 
261  [affirmed,  without  opinion,  Columhus  T. 
Oaa  d  Fuel  Co.,  72  O.  S.  632,  IV  Lomgsdorf  s 
Xotes,  994]. 

If  a  gas  company  has  accepted  the  ordi- 
nances of  a  municipal  corporation  which  gave 
to  it  the  right  to  lay  its  pipes  in  the  streets 
on  consideration  of  its  paying  the  expense 
of  replacing  the  streets  which  were  torn  up 
to  lay  such  pipes,  and  paying  ten  per  cent, 
of  the  sales  of  the  gas  under  such  ordinances 
to  such  municipal  corporation,  it  can  not 
after  laying  its  pipes  under  such  ordinances 
resist  the  payment  of  such  ten  per  cent,  of 
the  sales:  Columbua  v.  Fuel  Co.,  13  O.  N.  P. 
(N.S.)  394,  22  O.  D.  (X.P.)  250  [for  former 
opinion,  see  Columbus  v.  Go*  Co.,  10  O.  N.  P. 
(N.S.)  305,  21  O.  D.  (N.P.)  179]. 

The  fact  that  a  city  has  heretofore  paid 
for  the  service  connections,  from  the  service 
pipes  to  the  lamp  posts,  made  since  the 
passage  of  the  natural  gas  ordioaDce,  does 
not  estop  it  from  raising  the  question  of  its 
obligation  to  continue  so  doing,  and  under 
the  rule  that  it  is  against  puUic  policy  to 
permit  pnbUe  officials  to  bind  the  munici- 
pality as  to  the  manner  in  which  its  ordi- 
nances shttll  be  enforced,  the  question  may 
be  litigated  without  reference  to  previous 
custom:  Cinciitnati  v.  Oaa  <£  Blectrio  Co.,  14  ; 
O.  N.  P.  (N.S.)  613,  24  O.  D.  (N.P.)  23. 

XIV.    LIABILITIES  OF  GAS  COMPANIES. 

A  natural  gas  company  is  required  by  G. 
C,  S  14776,  to  keep  its  gas  in  control,  and 
it  is  liable  for  an  explosion  while  being  con- 
ducted through  its  pipes  in  a  street,  although 
there  was  no  negligence:  Ocu  Fuel  Co.  T.  An- 
drews,  60  O..  B.  696,  IV  Longsdorf  s  Note^ 
622. 

A  natural  gas  company  was  employed  to 
put  gas  in  a  brick  kiln.  Its  workman  finished  j 


his  part  and  told  the  brick  company  that 
they  could  turn  on  the  gaa.  They  did  so,  but 
by  reason  of  a  leak  it  exploded.  It  was 
held  that  the  mere  fact  that  a  workmaji  waa 
in  charge  of  the  construction  does  not  slunr 
that  be  had  authority  to  bind  the  gas  com- 
pany by  directions  as  to  turning  on  the  gas. 
The  jury  must  determine  from  all  the  evi- 
dence whether  the  brick  company  waa  au- 
thorized to  turn  on  the  gas.  If  the  brick 
company  did  so  without  authority,  or  con- 
tinued to  use  it  after  beli^  warned  that  it 
was  unsafe,  the  gas  company  will  not  be 
liable  and  may  recover  on  cross-petition  for 
the  loss  of  its  tools:  Brick  Co.  v.  €hu  Oo., 
11  O.  C.  C.  319,  6  O.  C.  D.  379. 

In  an  action  for  damages  fnnn  a  natural 
gas  company  on  oocount  of  the  wrecking  of 
a  drug  store  by  an  ez^osion  of  gas,  which 
had  percolated  through  the  ground  after 
escaping  from  a  leaking  pipe,  proof  that  the 
company  bod  failed  to  use  ordinary  care  in 
the  laying  of  its  pipes  or  in  keeping  them 
free  from  leakage  ia  e<mBequence  who^f  on 
explosion  occurred  and  damage  resulted,  is 
snfllcient  to  establish  negligence  on  the  part 
of  the  company;  Forrjf  v.  Qom  Co.,  6  O.  L. 
R.  163,  63  Bull.  403  [affirmed,  without  opin- 
ion, Otu  Co.  V.  Forry,  80  O.  8.  733]. 

A  gas  company  knowing  its  gas  was 
escaping  from  its  pipes  is  bound  to  \iBe  all 
due  care  and  caution  to  stop  the  escape 
thereof,  and  failure  so  to  do,  or  carelessness 
and  neglect  in  making  connections  or  re- 
pairing leaks  resulting  in  an  explosion,  ren- 
ders the  company  liable:  Forry  v.  Gas  Co., 
6  O.  L.  R.  163,  53  Bull.  403  [affirmed,  with- 
out opinion,  Gaa  Oo.  v.  Forry,  80  O.  S.  733]. 

The  fact  that  a  neighbor  upon  being  told 
that  gas  was  escaping,  went  into  his  cellar 
and  lighted  a  match  with  the  intention  of 
searching  for  the  leak  and  thereby  caused 
the  explosion,  resulting  in  the  wrecking  of  a 
drug  store,  does  not  constitute  the  proxi- 
mate cause  thereof,  nor  is  it  material  how 
the  gas  was  ignited,  if  otherwise  than  by 
the  plaintiffs  or  their  agent:  Forry  v.  Cm 
Co.,  6  O.  L.  R.  163,  53  Bull.  403  [affirmed, 
without  opinion,  Oas  Co.  v.  Forry,  80  O  S 
733]. 

Proof  of  the  mere  fact  of  an  explosion  and 
that  the  accident  happened  to  plaintiff,  with- 
out more  evidence,  will  not  amount  to  prima 
facie  proof  of  n^ligence  on  the  part  of  a 
defendant  gas  company:  Forry  v.  Gat  Co., 
6  O.  L.  R.  163,  63  Bull.  403  [affirmed,  with- 
out opinion,  Ga«  Co.  v.  Forry,  80  O.  S.  733]. 

The  measure  of  damages  on  account  of  the 
wrecking  of  a  drug  store  by  an  explosion  of 
gas,  due  to  the  negligence  of  the  gas  cMn- 
pany,  is  the  loss  in  value  of  the  goods,  fix- 
tures, and  appliances  by  reason  of  the  ex- 
plosion, to  which  may  be  added  loss  of  good 
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will,  and  expenses  incurred  in  caring  for  the 
goods  after  the  explosion:  Forry  v.  Go*  Co., 
6  0.  L.  R.  163,  53  Bull.  403  [affirmed,  with 
out  opinion.  Gas  Co.  v.  Forry,  80  O.  S.  733]. 

XV.  INJUNCTION. 

A  municipal  corporation  can  not  restrain 
a  gas  company  from  laying  pipes  in  its 
streets  for  the  conveyance  of  gas  to  the 
patrons  of  the  company  on  the  ground  that 
the  ei<7  owns  a  gas  plant  which  will  be  in- 
jured by  the  competition  of  the  gas  company : 
HamUton  t.  Oaa  Light  Co.,  8  O.  N.  P.  319, 
11  O.  D.  (N.P.)  513  laffirmed,  without  opin- 
ion, Hamilton  v.  Oas  Co.,  46  Bull.  213]. 

Where  a  gas  company  has  a  right  to  lay 
pipes  in  the  streets  of  a  city  a  court  of 
equity  will  not  enjoin  it  frtm  so  doing,  be- 
cause it  has  not  obtained  a  permit  from  the 
proper  city  officials  as  required  by  an 
ordinance  or  police  regulation  of  the  city: 
Hamilton  v.  Gas  lAght  Co.,  8  0.  N.  P.  319, 
11  O.  D.  (NJ?.)  61S  [aiBrmed,  without  opin- 
ion, Hamilton  v.  Gas  Co.,  46  Bull.  213]. 

The  duty  of  a  gas  company  to  fumiah  gas 
to  a  city  at  rates  Sxed  by  ordinance,  adopted 
under  G.  C,  %S9BZ,  may  be  compelled  by 
mandatory  injunction  bo  long  as  it  exercises 
its  franchises  as  a  gas  company :  Light  Co.  v. 
Zaneaville,  47  0.  S.  3S.  IV  Longsdorf's  Notes, 
356  [affirming  Zanesmlle  v.  Light  Co.,  I  O. 
C.  C.  123,  1  O.  C.  D.  73].   See  also  Injuko- 

An  incorporated  company  may  voluntarily 
forfeit  its  rights  to  exercise  its  privilege 
within  the  municipality  and  wholly  withdraw 
therefrom,  and  can  not  be  prevented  from 
doing  so  by  injunction:  Gas  Co.  v.  Akron, 
81  O.  S.  33,  IV  LongsdorFs  Notes,  1055 
[reversing  Akron  v.  Oas  Co.,  7  O.  N.  P.  (N. 
S.)  6S3,  0  O.  N.  P.  (N.S.)  526,  IS  0.  D. 
(NJ».)  2X8]. 

XVI.   ACTIONS  BY  CITY  SOUCITOR 
OR  TAXPAYER. 

A  city  solicitor  is  clearly'  authorized .  un- 
der G.  C,  $14311,  et  seq.,  to  bring  suit  in 
the  name  of  the  municipality  to  enjoin  a 
public  utility  company  from  violating  its 
obligations  to  the  city  and  its  inhabitants: 
SpHnfffield  v.  Gas  Co.,  12  0.  C.  C.  (N.S.) 
302,  21  O.  C.  D.  446  [affirmed,  without  opin- 
ion Oas  Co.  T.  Springfield,  81  O.  S.  537]. 

An  action  by  the  city  solicitor  under  O. 
C.t  li  4311,  et  aeq^  will  lie  notbwithstanding 
the  corporation  is  acting  under  color  of  an 
ordinance,  if  the  proriaion  of  the  ordinance 
complained  of  is  in  excess  Of  the  power  of 
couneil  to  grant:  Springfield  v.  6<u  Co.,  12 
0.  C.  C.  (N.S.)  392,  21  O.  C.  D.  446  [affirmed, 
without  opinion,  Oa»  Co.  v.  Springfield,  81 
O.  S.  637]. 


The  city  solicitor  under  G.  C,  {4311, 
empowering  him  to  restrain  "the  abuse  of  its 
corporate  powers,  or  the  execution  or  per- 
formance of  any  contract"  in  contravention 
of  law  or  ordinance,  has  power  to  maintain 
an  action  in  behalf  of  the  municipality  to 
declare  a  forfeiture  of  franchises  granted 
to  a  gas  and  fuel  company  in  the  streets  and 
territory  under  municipal  control:  CoVumhus 
V.  Oaa  (C  Fvel  Co.,  2  O.  N.  P.  (N.S.)  277,  14 
0.  D.  (N.P.)  261. 

The  grant  of  a  franchise  to  a  gas  company 
devolves  upon  it  an  obligation  to  furnish  gas 
to  the  public  generally  at  eueh  prices  as  the 
council  may,  a  lawful  exercise  of  ita  legis- 
lative authori^,  fix;  and  for  a  violation  of 
thia  obligati<Hi  an  action  may  be  maintained 
by  the  eily  solicitor,  in  the  name  of  the  city, 
under  O.  C,  1 4311,  without  showing  a  con- 
tractual relatictn  between  the  city  and  the 
gas  company:  Ohillieothe  Y.  IfatimU  Oa*  Oo.f 
8  O.  K  P.  88,  11  0.  D.  (N.PO  24  [renreraed, 
Oae  Co.  T.  ChUUcothe,  65  O.  B.  186,  IV 
Longsdorfs  Notes,  883]. 

A  citizen  and  resident  of  a  city  may  have 
a  writ  of  mandamus  issued,  upon  its  own 
relation,  to  a  public  service  corporation  com- 
manding it  to  furnish  him  gas  in  accordance 
with  the  terms  and  conditions  of  a  city  ordi- 
nance, when  such  corporation  has  accepted 
the  bene&ts  of  such  ordinance,  and  is  bound 
by  its  provisions  to  furnish  gas  to  the  citizens 
and  residenta  of  such  city:  State,  ea  rel.,  Y, 
Oaa  Co.,  14  0.  N.  P.  (N.S.)  97. 


XVII.  PLEADING. 

The  question  whether  the  percentage  ex- 
acted by  a  municipality  from  a  natural  gas 
company  is  unreasonable  and  void  on  that 
account,  can  not  be  considered  on  demurrer 
to  the  petition  in  an  action  by  the  munici- 
pality for 'an  accounting:  Columbus  v.  Fuel 
Co.,  10  O.  N.  P.  {N.S.)  305,  21  0.  D.  (N. 
P.)  179  [for  subsequent  opinion,  see  Colum- 
bus V.  Gas  Co.,  13  O.  N.  P.  (N.S.)  394,  22  O. 
D.  (N.P.)  260]. 

Mere  discrimination  by  a  public  service 
corporation  without  sulwtantial  injury  is 
not  necessarily  unlawful,  and  it  follows  that 
all^ations  will  not  lie  as  to  discrimination 
in  rates  cbaiged  for  electric  current,  where 
made  without  regard  to  circumstances  and 
conditions  or  any  averment  that  consumers 
are  unfavorably  affected  thereby:  State,  ea 
rel.,  Y.  Oas  Co.,  13  0.  C.  C.  (N.S.)  12. 

GAS  PIPES. 

See  Gas  Companies;  Stbeets;  Lksnbbs, 
[m  Rbaltt]. 
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GAS  WELLS. 

See  On.  AitD  Gas. 

GAS  WORKS. 

For  municipal  gas  works,  see  MomciFAL 

CORFOEATIONfl. 

GENERAL  AGENT. 

See  AaBNCT. 

GENERAL  AND  LOCAL 
LAWS. 

See  CoNBTmmoNAL  Law. 

GENERAL  AND  SPECIFIC 
LEGACIES. 

See  Wnxs,  Legachs  and  Dbtisbs. 

GENERAL  AND  SPECIFIC 
WORDS. 

See  (JONTBAOTS;  Deeds;  Statdtu;  Wills, 
Leoacibs  and  Devisbs. 

GENERAL  APPEARANCE. 

See  Affeabakcb. 

GENERAL  ASSEMBLY. 

For  general  assembly,  see  Leoislatitbb. 

GENERAL  ASSIGNMENT. 

See  ASSTONHENTS  FOB  BENEFIT  OF  CbESI- 
T0B8. 

GENERAL  AVERAGE. 

For  general  average,  see  Oabbiebs;  In- 
subakcb. 

GENERAL  BENEFITS. 

For  deductions  from  property  taken  by 
eminent   domain    for   general   benefits,  see 

COSSTITDTIONAL  LaW;    EMINENT  DOUAIN. 

GENERAL  BEQUESTS. 

See  Wills,  Legacies  and  DE^asES. 

GENERAL  CHALLENGE. 

See  JuBY. 


GENERAL  CHARACTER. 

See  Etxdengb. 

GENERAL  CHARGE. 

See  Chabob  of  Coubt. 

GENERAL  CODE. 

See  Statdteb. 

GENERAL  CREDITORS. 

For  general  creditors,  see  Dbbtob  and 
Cbedttob. 

GENERAL  CUSTOMS. 

See  CusTOK  and  Usaoes. 

GENERAL  DAMAGES. 

See  Dauaoes.  . 

GENERAL  DEMURRER. 

See  Pleadivqs. 

GENERAL  DENIAL. 

See  PLEAixiNas. 

GENERAL  DEPOSITS. 

See  Banks  and  Bankinq. 

GENERAL  DESCRIPTION. 

See  GoNTBAOis;  Dbbdb;  Statutes  ;  Wnu, 
Leoaciss  and  Dbvibes. 

GENERAL  DEVISES. 

See  Wills,  Leqaoies  and  Dbvisbb. 

GENERAL  ELECTION. 

See  Elections,  Politioal. 

GENERAL  EXECUTOR  OR 
ADMINISTRATOR. 

See  GxEcuTOBS,  Aduinistbatobs  and  Ad- 

uinisteation  op  Estates. 

GENERAL  GUARANTY. 

See  Guabantt. 
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GENERAL  GUAkDIAN. 

S«e  OUABUAN  AKD  WABD. 

GENERAL  ISSUE. 

S«e  Plkadiksb;  Tbial. 

GENERAL  JURISDICTION. 

See  JuBiSDiCTiox. 

GENERAL  LAWS. 

For  general  laws,  see  Gonbtitutioiial 
Law. 

GENERAL  LEGACIES. 

Bee  Wills,  Lbgacqgs  asd  Detises. 

GENERAL  PARTNERS. 

See  Pabthbshif. 

GENERAL  PRAYER. 

See  Pleadikqs. 

GENERAL  REPUTATION. 

See  Etidekcb. 

GENERAL  RESTRAINT 
OF  TRADE. 

See  Cohtbaots;  MoifOPOLns  ahd  Uhlaw- 

rUL  CoUBinATIONS. 

GENERAL  STATUTES. 

See  Statutes. 


GENERAL  TRAVERSE. 

See  Pleadings. 

GENERAL  USAGE. 

See  CnsTOH  and  Usages. 

GENERAL  VERDICT. 

See  Vebdict. 

GENERAL  WARRANTY. 

See  Deeds. 

GENERAL  WORDS. 

See  CONTEAOTS;  DEEDS;  STATUTES}  WnXB, 

Legacies  amd  Devises. 

GENUINENESS  OF 
WRITING.- 

See  Fobgebt;  Etxdescb. 

GEOGRAPHICAL  FACTS. 

See  Evidence. 

GERMAN  ADVERTISING. 

See  Advebtisement  and  Adtestising. 

GERMAN  NEWSPAPER. 

For  German  nempaper,  see  ADTBBnsEiCEifT 
ANO  Advebtibino;  Newsfaper. 

GIFT  ENTERPRISE. 

See  Gahbunq. 


GIFTS. 

Scope  Note. — Include*  definitiont  and  nature  of  gifts;  voluntary  transfers  of  property 
ieithout  consideration,  to  take  effect  at  once  or  upon  the  death  of  the  giver;  parties  who 
may  make  gifts;  evidence  and  review.  Eacludes  advances,  conveyances  to  defraud  creA- 
itorij  deeds  of  gift;  the  rights  of  subsequent  pttrehaaers;  gifts  by  loUl  or  testament. 

Cross  References. 

For  gifts,  see  also  Advancements;  Wills,  Legacies  and  Devises. 

For  deed  of  gift,  see  Descent  and  DiSTSiBtmoN. 

For  gifts  by  deed,  see  Deed;  Descent  and  Distribution. 

For  gifts  in  fraud  of  creditors,  see  Fraudulent  Convetancxs. 

For  gifts  by  insolvent  debtors,  see  Fraudulent  Convetances. 

For  gifts  to  pious  uses,  see  Pious  Uses. 

For  tine  validity  of  gifts  if  in  fraud  of  creditors,  see  Fraudulent  Convetanobb. 
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AKALYTICAL  OUTUHB. 
L  Definitioiu  and  Nature,  8293. 

IL   Oifti  Inter  Vivos,  8295. 

A.  Presumtions,  8295. 

B.  Delivery,  8297. 

1.  Necessity,  8297. 

2.  What  constitutes,  8297. 

C.  Acceptance,  8298. 

D.  Effect,  8298. 

m.   Gifts  Causa  Mortis,  8300. 

A.  Expectation  of  death,  8300. 

B.  Delivery,  8300. 

1.  Necessity,  8300. 

2.  What  constitutes,  8301. 

C.  Presumptions,  8303. 

D.  Bights  of  creditors,  8303. 

IV.   Who  Hay  Blake  Oift,  8304. 
V.  Evidence,  8305. 
VI.   Review,  8306. 


I.    DEFINITIONS  AND  NATURK 

A  gift  inter  vivo*  is  an  immediate,  Tolim- 
tary  sod  gratuitoua  transfer  of  personal 
property,  by  one  to  another.  It  is  essential 
to  its  validity  that  the  transfer  be  executed, 
for  the  reason  that  there  being  no  considera* 
tion  therefor,  no  action  will  be  to  enforce 
it:  FUutdera  v.  Rtandy,  45  O.  S.  108,  IV 
Longsdorf's  Notes,  2.')9. 

A  gift  cauKa  mortis  is  a  gift  in  prospect 
of  death,  and  it  may  be  revoked  before  death, 
and  it  is  not  complete  during  the  donor's 
life  but  takes  effect  only  upon  his  death : 
Oano  T.  Fiak,  43  O.  S.  462,  IV  Longsdorf'a 
Notes,  176. 

Donatio  mortis  cauad  is  a  gift  of  some  par- 
ticular thing  to  take  effect  when  the  donor 
dies,  or  at  his  death:  Prior  v.  Keynolda,  1 
W.  L.  J.  366. 

A  testator's  notes  to  his  grandson,  if  as 
compmsatiou  for  services,  however  trifling 
and  disproportionate,  are  not  mere  gifts  and 
are  valid:  White  v.  White,  8  W.  L.  J.  45. 

Delivering  money  to  a  daughter  to  build 
a  home,  she  to  pay  interest  during  the  par- 
ent's life  and  to  own  the  principal  at  hia 
death,  is  not  an  advancement,  for  as  interest 
was  to  be  paid  it  is  not  a  gift  inter  vivos, 
and  the  intention  to  give  at  death  was  not 
executed:  Medill  V.  Fitzgerald,  15  O.  C.  C. 
415,  8  0.  C.  D.  129.   See  also  Advancements. 

Furnishing  liquor  without  compensation  or 
any  promise  of  paying  or  intention  of  re- 
ceiving compensation  is  a  gift,  and  not  a 
sale:  Slate  v.  italoney,  4  O.  N.  P.  197,  6 
O.  D.  (N.P.)  209.  See  also  IIousB  or  III 
Faux. 


It  is  essential  to  the  validity  of  a  gift 
that  there  is  a  distinct  and  absolute  delivery 
of  the  property  so  as  to  show  that  the  donor 
has  relinijuished  all  dominion  over  it:  Worth- 
ington  v.  Hedkey,  86  O.  S.  128. 

Promissory  notes  made  by  an  employer  to 
his  housekeeper  due  in  one  day,  but  under* 
stood  to  be  paid  at  his  death,  to  pay  her 
for  a  reduction  of  her  wages,  made  upon  his 
financial  ability  becoming  reduced,  are  not 
gifts,  but  are  supported  by  valuable  consid- 
eration and  may  be  ordered  paid  out  of  bis 
estate:  In  re  Jenning'a  Estate,  IZ  0.  N.  P. 
(N.S.)  186,  22  O.  D.  (N.P.)  348.   See  also 

NfiQOlUBLB  INSTBUUENTS. 

A  statement  by  a  business  man  at  the 
time  of  making  a  conveyance  of  property  to 
his  daughter,  to  the  effect  that  the  business 
in  which  he  was  engi^ed  was  subject  to  fluc- 
tuations and  he  desired  to  put  tb«  title  to 
bis  property  in  such  shape  that  It  would 
afford  a  home  for  himself  and  his  children 
in  case  anythii^  unfavorable  happened  to 
him,  in  his  busineas,  is  not  inconsistent  vith 
the  theory  that  the  conveyance  was  to  the 
daughter  absolutely,  and  not  to  her  in  trust 
for  himself:  Walston  T.  StcCabe,  11  O.  N. 
P.  (N,.S.)  26. 

A  resolution  to  maintain  a  free  public  li- 
brary and  to  provide  a  suitable  site  is  not 
necessarily  rendered  invalid  by  incorporating 
therein  an  acceptance  of  a  proposition  ten- 
dered by  a  private  person,  that  if  the  village 
will  agree  to  maintain  a  free  public  library, 
and  provide  a  suitable  site,  he  will  donate 
$10,000  to  erect  such  building:  Smith  v. 
Emns,  74  O.  S.  17,  IV  I^ongsdorf's  Notes, 
1005  [reversing  Evans  v.  Smith,  5  O.  C.  C. 
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{NS.)  h  10  0.  O.  D.  0«)].  See  dso  Pdbuo 

Courts  of  equity  will  not  mloroa  imperfect 
gifts  which  are  made  in  ccmeideration  of  love 
and  affection  only.  Bout  t.  Bout,  20  O.  B. 
119.  n  Longsdorfs  Notes,  083.  See  also 
SpBomo  PEsroBMAnoE. 

n.   GIFTS  INTER  VIVOS. 
A.  Pbbbdmfttons. 

A  father's  purchase  of  land  in  his  son's 
name  is  presumptively  a  gift  or  advancement, 
but  this  is  rebuttable:  Fleming  v.  Donahoe, 
6  O.  255,  I  Longsdorfs  Notes,  277;  Tremper 
V.  Barton,  18  O.  418,  I  Longsdorfs  Notes, 
853 ;  Vanzant  v.  Davies,  6  O.  S.  62,  IT  Longs- 
dorfs Notes,  216. 

The  father's  intent  thereby  to  defraud  his 
creditors  does  not  rebut  the  presumption,  for 
no  trust  results  to  him  but  only  to  them; 
Vanzant  t.  Daviea,  6  0.  S.  S2,  11  Longsdorfs 
Notes,  216. 

A  wife's  purchase  in  her  husband's  name 
made  through  a  friend  is  presumptively  a 
gift  or  advancement,  but  this  is  rebuttable: 
Oilnum  V.  Speaker,  I  De^  Bep.  56,  1  W.  L. 
J.  396. 

A  purchase  by  a  son  in  his  mother's  name 
ii  presumably  on  a  resulting  trust,  and  no 
presumption  of  advancement  can  be  founded 
on  such  relationship  to  rebut  this:  Mullen  v. 
Mullen,  6  Dec.  Rep.  Ill,  2  Am.  L.  Sec.  611 
[modified  and  affirmed,  without  opinion, 
Uullm  T.  Mullen,  3  Bull.  310]. 

Declarations  made  1^  a  father  subsequent 
to  the  purchase  and  conveyance  of  land 
his  direction  to  a  son  are  not  sufficient  to 
rebut  the  presumption  of  a  gift  or  advanee- 
ment:  Tremper  t.  Barton,  18  O.  418,  I 
Longsdorfs  Notes,  853. 

Taking  stock  in  a  eompuiy  in  the  nanw  of 
children  is  prima  facie  a  gift  but  rebuttable: 
Creed  T.  Lanwater  Bank,  1  O.  S.  1,  I  Longs- 
dorfs Notes,  929. 

That  U.  S.  bonds,  found  in  a  testator's 
safe  depodt  bor  after  his  death,  on  which  he 
bad  always  received  i^e  interest,  stand  regis- 
tered in  his  son's  name  And  unindorsed,  is 
not  presumptive  evidoice  of  a  gift  to  or 
ownership  in  the  son:  MeOammon  v.  DUlaby, 
11  Dec.  Bep.  824,  30  BnlL  89. 

Where  a  child  buys  property  in  tiie  parents 
name,  no  gift,  but  a  trust  for  the  child  is 
presumed.  Hence  where  property  was  de- 
vised to  the  widow  for  life,  remainder  to  the 
children,  and  all  unite  to  sell  it  and  invest 
the  proceeds  in  other  property  in  the  widow's 
name  absolutely,  and  she  devises  it  to  one 
child  alone,  the  presumption  is  that  the 
widow  held  in  trust  for  all  the  children,  as 
she  held  the  original  ^Toperty,  and  the  bur- 
den is  on  the  devisee  to  rebut  this,  and  the 


children  may  have  partitioii :  Roberia  v. 
Remvt  66  0.  S.  249,  IV  Longsdorfs  Notes, 
689. 

The  "family  rdation"  sp(^en  of  in  the 
case  of  Binkle  t.  Sage,  67  0.  S.  256,  IV 
Longsdorfs  Notes,  930,  does  not  rest  wholly 
on  the  blood  relationship  existing  between 
the  parties,  but  rather  on  the  relation  that  is 
borne  to  the  family  as  a  whole ;  and  where 
tiie  circumstances  do  not  show  some  reason 
for  the  making  of  a  gift  or  performing  of  a 
service  to  a  relative  without  charge,  such  an 
intention  will  not  be  inferred  simply  from 
the  relationship,  and  payment  therefore  may 
be  enforced:  Thompson  v.  Jones,  13  0.  C.  C. 
(N.8.)  4»3.  33  O.  C.  D.  182.  See  also 
Sebvicbs. 

The  presumption  that  where  the  dAt  of  a 
wife  is  paid  by  her  husband  with  his  own 
money,  a  gift  is  intended,  does  not  apply 
where  the  debt  was  to  a  firm  of  which  the 
husband  was  a  member,  and  was  a  balance 
due  for  the  construction  of  a  building  on  a 
lot  owned  by  the  wife,  which  was  soon  after- 
ward sold  and  the  proceeds  retained  the 
husband  until  his  death:  Miller  v.  McLean, 
11  O.  C.  C.  (N.S.)  424,  21  O.  C.  D.  64  [re- 
versing McLean  v.  Miller,  5  O.  N.  .P.  (N.S.) 
57,  17  O.  D.  {N.P.)  628].  See  also  Husband 
AND  WlTE. 

A  husband  conveyed  land  to  his  wife  at 
her  earnest  solicitation  through  a  trustee. 
She  afterwards  left  him  and  the  children, 
and  confessed  a  judgment  on  which  the  land 
was  sold,  and  he  seeks  to  sst  aside  the  con- 
veyance before  the  sfaeriff  has  made  a  deed 
or  distributed  the  purchase-money.  It  was 
held  that  the  presumption  of  an  absolute  gift 
was  not  conclusive  and  if  the  circunutanoeft 
rebut  it,  the  claimant  had  the  burden  to  i^ow 
absence  of  undue  influence,  or  an  abase  of  the 
rdaUon  of  trust  between  husband  and  wife; 
Rankin  r.  Rankin,  10  Dee.  Bep.  480,  21  BolL 
126. 

A  voluntary  conveyance,  1^  ordinary  deed 
to  a  brother  does  not  create  a  presumption 
that  the  grantee  holds  in  trust  for  the 
grantor,  but  a  gift  or  advancement  is  pre- 
sumed: Goodrich  T.  French,  7  O.  N.  P.  225, 
8  0.  D.  (N.P.)  361.   See  also  Tbusts. 

Advancements  from  a  fatiier  to  his 
daughter  are  gifts  inter  vivos,  and  when 
actually  made  and  delivered  can  not  be  re- 
covered by  the  donor  or  his  representatives; 
and  a  note  given  therefor  to  the  donor  by 
the  husband  of  the  donee  is  without  consid- 
eration, can  not  he  enforced,  and  will  be 
treated  merely  as  a  receipt  or  memorandum 
of  tile  amount  received  by  the  donee  if  the 
parties  so  intended  it:  Martin  v,  Seudder, 
14  0.  D.  (N.P.)  283. 

A  gift  of  a  tract  of  land  to  a  son-in-law, 
and  pigment  by  the  donor  of  part  of  the  pur- 
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chase  priee  of  another  tract,  the  8on>in-law 
and  the  daughter  uniting  in  a  receipt  for  the 
property  by  way  of  advancement,  constitutes 
neither  an  implied  nor  a  resulting  trust,  but 
is  an  advancement  to  the  son-in-law  of  the 
daughter's  interest  with  her  acquiescence: 
Fisher  v.  Fisher,  11  O.  C.  C.  (N.8.)  375,  20 
O.  C.  D.  606  [affirmed,  without  opinion, 
FUher  v.  Fiaher,  80  O.  S.  748]. 

If  money  furnished  by  a  mother  to  her 
son  was  intended  by  her  and  accepted  by 
him  aa  an  irrevocable  gift,  to  be  treated 
as  a  part  of  mother's  estate  which  would 
come  to  him  on  distribution  at  her  death, 
it  is  an  advancement:  Hicka  v.  Hicka,  j( 
O.  C.  C.  (N.S.)  413,  19  O.  C.  D.  628 
[a£Brmed,  without  opinion,  Hicka  t.  Hicka, 
76  0.  S.  S75].    See  also  Advanoembnts. 

B.  DeuvEBY. 
1.  Neceaaity. 

To  constitute  a  valid  gift  the  donor  must 
intend  to  part  with  his  property,  and  he 
must  carry  this  intention  into  effect  by  re- 
linquishing dominion  over  his  property  and 
delivering  it  to  the  donee  either  actually  or 
constructively:  McKelvey  v.  McKelvey,  14 
0.  C.  C.  (N.S.)  331,  23  O.  C.  D.  117. 

Where  one  intending  to  make  a  gift  tu 
another  purchased  United  States  money  or- 
ders in  the  name  of  the  prospective  donee, 
but  died  before  delivering  them  and  with 
the  orders  in  her  possession,  the  gift  was 
incomplete  and  Uie  administrator  is  entitled 
to  the  monej:  McKelvey  v.  McKelvey,  14  O. 
C.  C.  (N.S.)  331,  23  O.  C.  D.  117. 

Purchasing  United  States  money  orders  in 
the  name  of  the  intended  donee  thereof,  the 
donor  dying  in  possession  of  them  before 
delivery  is  not  a  completed  gift  nor  a  trust, 
she  eould  have  had  the  money  orders  can- 
oeled  <U.  S.  R.  S.,  }{  4036-4039) :  McKelvey 
T.  McKelvey,  U  0.  C.  C.  (N.8.)  381,  33  0. 
C.  D.  117. 

It  is  essential  to  the  validity  of  a  gift 
that  there  is  a  distinct  and  absolute  de- 
livery of  the  property  so  as  to  show  that  the 
donor  haa  relinquished  all  dominion  over  it: 
WoriMngton  v.  Aedfeey,  86  0.  B.  128. 

2.   What  Conetitutea. 

A  set  aside  United  States  bonds  as  a  gift 
for  his  daughter  but  never  delivered  them, 
and  at  her  request  he  kept  control  of  them. 
He  collected  and  sent  her  the  interest  up  to 
a  certain  date,  but  then  without  her  knowl- 
edge invested  them  in  a  business.  He  wrote 
her  a  letter  stamped  as  a  contract,  that  if 
she  did  not  accept  the  investment  in  lieu  of  . 
the  bonds  he  would  retain  it  and  pay  her  | 
tifiWi,   with   interest.     She  accepted   the  | 


promise,  and  on  his  death  sued  the  admislt- 

trator  for  the  |2,000.  It  was  held,  de- 
livery of  the  interest  waa  not  delivery  of 
the  bonds.  There  was  no  valid  consideration 
to  support  the  promise.  The  transaction 
did  not  amount  to  a  gift>  and  there  was  no 
valid  declaration  of  trust.  An  imperfect 
gift  will  not  be  effectuated  as  a  tnut:  Flan- 
ders V.  Blandy,  46  O.  8.  108,  IV  Lm^Bdorfi 
iNOtes,  269. 

The  owner  of  two  railroad  bonds  endorsed 
on  each  in  pencil  a  statement  that  he  gave 
them  to  his  daughter  M,  with  the  date.  M 
was  then  three  years  old,  too  young  to  re- 
ceive or  have  custody  of  them,  and  the  bonds 
were  in  the  custody  of  M's  mother,  the 
donor's  wife,  until  his  death  five  years  later. 
It  was  held  to  be  a  sufficient  delivery  to  es- 
tablish a  completed  gift:  Rote  v.  Warner, 
17  O.  C.  C.  350,  0  O.  C.  D.  540  [affirmed, 
without  opinion.  Rote  T.  Werner,  S7  0.  S. 
6331. 

Where  husband  and  wife  in  possession  of 
a  homestead  belonging  to  tJie  wif^  make  a 
I  deed  of  gift  of  it,  to  be  delivered  after 
the  death  of  both,  a  delivery  by  the 
wife  without  the  husband's  consent  will  not 
affect  his  homesteaH  rights;  Meekt  T.  Stilt- 
well,  64  O.  S.  541,  IV  Longsdorfs  Notea, 
648. 

A  conveyed  a  life  estate  to  his  wife  and 
delivered  a  deed  drawn  to  his  daughter  for 
the  remainder  to  the  notary,  to  be  delivered 
to  the  daughter  thirty  days  after  A'a  death, 
and  gave  Uie  notary's  receipt  for  the  deed 
to  the  daughter,  who  accepted  it.  A  after- 
wards obtained  the  deed  from  the  notary 
and  destn^ed  it.  It  was  held  that  an  ir^ 
revoci^e  title  voted  in  the  grantee  on  de- 
livery to  tile  notaiy,  though  the  deed  was 
a  gift:  Chamhera  v.  Stewart,  2  O.  N.  P.  887, 
3  O.  D.  {N.P.)  622.   See  also  Deeds. 

C.  AOOBPTANOE. 

Acceptance  is  presumed,  whether  in  trust 
or  not,  unless  the  contrary  is  proved,  be- 
cause it  is  supposed,  in  the  absence  of  proof, 
to  be  beneficial  to  the  donee:  Harvey  v. 
Gardner,  41  O.  S.  642,  IV  Longsdorfs  Notes, 
81. 

It  is  not  necessary  that  a  son  under  age, 
being  t^e  grantee,  should  accept  or  even 
know  of  the  grant:  Lore  T.  Truman,  1  Dec 
Rep.  610,  10  W.  L.  J.  250.  See  also 
Deeds. 

D.  Eff^. 

If  the  testator  fearing  that  certain  gifts 
.  may  be  invalid  as  being  for  charitable  pur- 
I  poses  and  within  a  year  of  his  death  gives 
[  a  check  to  "A,  tnutee  in  trust  for"  the 
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tflaUtor,  and  such  check  U  deposited  by  A 
as  such  trustee,  A  holds  as  trustee  for  the 
testator  and  not  for  the  beneflciaiies  to 
whom  testatm  has  instructed  trustee  to  pay 
over  suoh  money  upon  the  death  of  the  tea* 
tator;  aad  aooo^ngly.a  subsequent  iucon- 
sistent  gift  of  such  property  by  will  prevents' 
tiie  original  beneficiaries  from  taking  any 
interest  therein:  Wortkington  v.  Bedkey,  86 
O.  S.  128. 

A  conveyance  by  a  man,  who  has  entered 
into  a  contract  of  marriage  which  aubee- 
quefitly  takes  place,  of  a  portion  of  his  land 
to  his  sons  by  a  former  marriage,  without 
consideration  other  than  love  and  affection, 
and  without  the  knowledge  or  consent  of  his 
contemplated  wife,  is  a  fraud  on  her  marital 
rights,  and  she,  at  his  death,  is  entitled  to 
dower  therein:  Ward  v.  Ward,  63  O.  S.  125, 
IV  Longsdorfs  Notes,  860.  See  also  Hns- 
BAini  AND  Wife. 

If  the  officer's  signature  is  omitted,  tiiough 
he  filled  up  the  certificate  and  wrote  his 
name  in  it,  the  deed  is  void.  If  the  deed  is 
only  on  a  meritorious  and  not  valaable  con- 
sideration, as  by  father  to  son  for  love  and 
affection,  and  the  father  dies  without  pro- 
viding for  another  son,  equity  will  not  en- 
force the  imperfect  gift:  Bout  T.  Bout,  20 
O.  S.  119,  II  Longsdorfs  Notes,  983.  See 

also  ACKNOWLEDOUBNT. 

Where  a  publication  is  given  by  its  founder 
in  trust  to  a  society,  and  in  reliance  cm  the 
trust  thus  created  large  sums  were  con- 
tributed 1^  members  of  the  society  which 
were  used  in  extending  the  circulation  tfnd 
value  of  the  publication,  equity  will  not  re- 
quire the  trustees  of  the  society  to  account ' 
to  the  estate  of  the  donor  of  the  publication 
for  profits  derived  therefrom :  Story  v. 
Enapp,  12  O.  C.  C.  (N.S.)  241,  20  0.  C.  D. 
084  [affirming  Story  y.  Knapp,  17  O.  P. 
(N.P.)  461,  S  O.  L.  R.  55].   See  also  TnnSTS. 

A  d<mee  of  mortgaged  land  does  not  by 
accepting  assume  the  mortgage,  Uor  though 
the  warranty  clause  excepts  the  mortgage. 
Accordingly,  the  donee  on  becoming  executor 
of  the  donor  may  properly  pay  the  mortgage 
out  of  the  assets :  In  re  Estate  of  Qould,  3  0. 
N.  P.  314,  3  O.  D.  (N.P.)  701.    See  also 

VbNDOS  and  PDBCHASfiB. 

Where  a  person  gains  an  important  ad- 
vantage over  another  by  receiving  a  volun* 
tary  ocmveyance,  or  where  the  transaction 
indicates  palpable  improvidence  on  the  part 
of  the  grantor,  the  person  seonring  tin  bene- 
fit wfll  be  required  to  prove  it  was  consis- 
tent with  fair  dealing,  and  in  the  absence 
of  snob  evidence  it  will  be  set  aside:  Good- 
hue T.  aoodfme,  3  O.  N.  P.  (N.S.)  225, 
16  O.  D.  (N.P.)  636.   See  also  BssoiBsnHT. 


in.   GIFTS  CAUSA  MOBTIS. 
A.   Expectation  of  Death. 

To  establish  a  pft  causa  mortia  the  court 
must  find  that  the  donor  was  a  ccwipetent 
person,  that  the  gift  was  made  in  expectation 
of  death,  that  death  resulted  from  the  physi- 
cal ailment  which  the  party  had  at  the  time 
of  making  the  gift;  that  the  gift  was  de- 
livered and  accepted  by  the  donee;  that  the 
donee  had  rightiul  possession  of  the  prop- 
erty at  the  death  of  the  donor;  that  no  revo- 
cation of  the  gift  had  been  made,  and  that 
there  was  sufficient  other  property  to  pay 
all  debts  and  the  costs  of  administration: 
Sutton  V.  Oalbraith,  7  O.  N.  P.  (N.S.)  293, 
18  O.  D.  (N.P.)  864  [reversing  In  re  Oal- 
braith, 4  O.  L.  R.  186,  51  Bull.  326;  affirmed, 
Galbraiih  v.  Sutton,  II  0.  C.  C.  (N.S.)  262, 
20  O.  C.  D.  653;  affirmed,  without  opinion, 
Gaibraith  v.  Sutton,  82  0.  S.  421]. 

Bonds  delivered  by  an  invalid  to  her 
sister  in  expectation  of  death,  but  on  condi- 
tion that  the  interest  be  paid  to  her  and  the 
bonds  be  returned  to  her  in  the  event  that 
she  needed  them,  constitutes  a  gift  causa 
mortig,  where  the  donor  did  not  cancel  the 
gift  and  died  from  the  malady  from  which 
she  was  then  siiffering,  although  her  death 
did  not  occur  until  six  months  thereafter: 
Sutton  V.  Gaibraith,  7  0.  N.  P.  (N.S.)  298, 
18  O.  D.  (N.P.)  864  [reversing  In  re  Gai- 
braith, 4  O.  L.  R.  186,  51  Bull.  326;  affirmed, 
Oalbraith  v.  Sutton,  11  O.  C.  C.  (N.S.)  262, 
20  O.  C.  D.  653;  affirmed,  without  opinion, 
Oalbraith  v.  Sutton,  82  O.  S.  421]. 

Bonds  given  by  an  invalid  to  her  sister 
in  expectation  of  death  but  with  the 
condition  that  they  be  returned  to  her 
in  case  she  should  need  them,  are  a  valid 
gift  eaum  mortis:  Oalbraith  v.  Button,  II 
0.  C.  C.  (N.S.)  262,  20  O.  C.  D.  653  [af- 
firming Sutton  v.  Oalbraith,  7  0.  N.  P.  (N. 
S.)  293,  18  O.  D.  (N.P.)  864;  afitrmed,  with- 
out  opinion,  Qatbraith  T.  Sutton,  82  0.  8. 
421]. 

Though  a  gift  was  made  during  the  last 
sickness  yet  if  absolute  and  not  revocable 
on  recovery  or  conditioned  on  i^ing  it  is 
not  a  gift  ooHsa  mortis  or  testamentary  and 
excludes  the  wife:  Brodt  v.  RatmellB,  7  O. 
N.  P.  79,  9  0.  D.  (N.P.)  603. 

B.  Deutebt. 

1.  Necessity. 

Delivei^  ia  necessary  to  a  gift  either  inttr 
vivos  or  eouM  mortis.  Leaving  securities 
at  death  in  a&  envelope  marked  "to  be  given 
to  P  in  payment  of  wages,"  is  not  a  de- 
livery: Phipps  v.  Bope,  16  O.  S.  686,  II 
Lon^orf  s  Notes,  804. 
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A  gift  of  a  check  for  the  drawer's  entire 
deposit  ia  revoked  by  his  death  before  it  is 
paid  or  accepted,  and  the  bank  may  there- 
fore pay  bis  admioifitrator:  Simmons  v. 
8av.  Society,  31  O.  S.  457,  III  Longsdorfg 
Notes,  697  [affirming  Bimmone  v.  Sav. 
Society,  7  Dec.  Rep.  388,  2  Bull.  283 J ; 
Simmons  v.  Sav.  Society,  6  Dec.  Rep.  627, 
e  Am.  L.  Rec.  441. 

After  a  devise  of  $6,000  to  the  wife  a 
codicil  revoked  this,  assigning  as  a  reason 
that  he  had  deposited  $3,000  for  her,  and 
adding  "this  not  to  interfere  with  the  gifts 
to  my  said  wife."  Among  the  testator's 
private  papers  was  found  a  note  and  mort- 
gage for  $3,760,  each  endorsed  by  him  thus, 
"thia  is  transferred  to  my  wife  in  case  of 
my  death."  It  was  held  that  the  codicil  did 
not  pass  the  note  and  mortgage  and  oral 
declarations  of  the  testator  that  he  had 
given  them  to  her  in  place  of  the  reduction 
in  the  legacy  were  not  admissible:  Hadlow  v. 
Betmis,  42  Bull.  256  [supreme  court]. 

2.    What  CoMtitutea. 

A  gift  of  the  maker's  own  note  is  deliver- 
ing a  promise  only,  and  if  not  fiilfllled  be- 
fore his  death,  is  not  collectible  as  a  gift, 
nor  as  a  contract  for  it  has  no  considera- 
tion: Starr  v.  Starr,  9  0.  S.  74,  II  Longs- 
dorf'a  Notes,  376. 

A  note  by  decedent,  thus,  "For  value  re- 
ceived, I  promise  to  pay  Mrs.  H  $600,  as  a 
recompense  for  her  kindness,  and  my  execu- 
tors are  directed  to  pay  it  to  her,"  delivered 
to  a  person  to  be  given  her  after  death, 
which  was  done,  is  not  good  as  a  gift  causa 
mortis  or  inter  vivos,  or  as  a  will.  And  the 
kindness  mentioned,  being  gratuitous,  is  not 
consideration  to  support  it  as  a  contract: 
Hamor  v.  Moore,  8  O.  S.  23»,  II  LongadorTs 
Notes,  337. 

A  gift  of  the  donor's  own  note  to  take 
effect  at  his  death  is  not  enforoible  against 
his  estate:  Prior  v.  ReyntOdB,  1  Dec.  Bep. 
366,  8  W.  U  J.  325. 

The  execution  and  delivery  of  a  paper 
writing  promising  payment  of  a  specified 
sum  of  money  at  death  must  fail  as  a  gift, 
inasmuch  as  it  is  a  delivery  of  a  promise 
only,  and  not  of  the  thing  promised;  nor  is 
it  good  as  a  testamentary  disposition,  be- 
cause  not  executed  as  a  will  or  codicil  there- 
to: In  re  Schierberg,  4  0.  L.  R.  53,  51  BulL 
232. 

Delivery  changing  present  ownership  as 
distinguished  from  an  intention  in  the  future 
is  neeessary  in  both  kinds  of  gifts.  It  is 
not  sufficient  that  a  sick  wife  should  say  to 
her  husband  that  she  did  not  expect  to  live 
longf  and  wanted  him  to  collect  a  note  as 
she  wanted  him  to  have  the  mon^.  Such 


language  looks  to  the  future:  Garter  v. 
Buckingham,  12  Dec.  Rep.  202,  1  H.  395 
[affirmed,  Buckingham  v.  Carter,  12  Dec 
Rep.  26,  3  Dec.  Rep.  323,  2  D.  41,  Oaz.  35]. 

Where  the  owner  of  laaA  conveys  the  same 
to  his  son,  and  to  secure  payment  of  the 
purchase-money,  takes  a  mortgage  up<m  the 
land  so  sold,  payable  In  annual  installments 
to  himself  during  lif^  after  his  death  to  his 
wife  during  her  life,  and,  at  her  death, 
the  residue  still  unpaid,  to  his  daughter, 
and  the  same  is  duly  recorded  1^  him,  « 
valid  gift  of  the  residue  thereof  is  executed 
to  the  daughter,  the  record  taking  the  place 
of  manual  delivery  and  acceptance  by  the 
daughter  being  presumed  under  the  cinmm- 
stanoes.  Hence,  the  daughter  dying  before 
her  father,  and  the  wife  shortly  after  hU 
decease,  the  residue  unpaid  belongs  to  the 
estate  of  the  daughter:  Prindte  T.  Wood,  S 
O.  C.  C.  (N.S.)  641,  14  O.  C.  D.  74. 

Q  having  before  his  last  siclcnees  expressed 
a  desire  that  his  children  should  have  notes 
belonging  to  him,  and  his  son  a  farm,  on  the 
day  of  his  dea.ih  said  to  his  daughter,  in 
presence  of  her  buaband  and  a  sister,  "My 
Dotee  are  in  the  box;  take  them  and  divide 
them  equally  among  you  children."  He  told 
her  to  get  tbe  key,  which  she  did,  and  tried 
it  in  the  box,  and  gave  it  to  her  husband 
for  safe  keeping.  After  G's  death  she  took 
the  box,  but  returned  the  notes  to  the  ad- 
ministrator. It  was  held  that  no  such  de- 
livery was  shown  as  made  a  gift  causa  mor- 
tis. The  notes  were  assets,  and  the  widow 
was  entitled  to  her  share:  Oano  T.  Fiak, 
43  0.  S.  462,  IV  Longsdorfs  Notes,  170. 

A  delivery  by  way  of  gift,  of  an  instru- 
ment evidencing  a  debt,  without  written  in- 
dorsement by  the  dtmor  as  effectually  trans- 
fers the  beneficial  interest  in  the  property 
to  the  donee,  as  would  such  delivery  by  way 
of  assignment  for  value:  PoUey  t,  Hioka, 
58  O.  S.  218,  IV  Longsdorfs  Notes,  737. 

Delivery  of  a  savings  bank  deposit  book 
with  proper  words  of  gift  during  the  donor's 
last  illness,  where  the  deposit  can  be  drawn 
on  presentation  of  the  bocdc  without  check 
or  order  from  tlie  depositor,  is  sufficient  to 
constitute  a  valid  gift  causa  mortis  and  of 
course  inter  vivos:  PoUey  v.  Hicks,  68  O.  8. 
218,  IV  Longsdorfs  Notes,  737. 

A  invested  money  in  stock  of  a  building 
and  loan  company,  took  the  certificates  in 
the  name  of  her  granddaughter  B,  thirteen 
years  old,  with  a  parenthetic  clause  after 
the  name  ("A  or  other  legal  guardian  may 
draw")  and  A  retained  possession  of  them. 
It  was  held  that  this  was  an  inchoate  gift 
in  trust  for  the  granddaughter,  to  be  fol- 
lowed, as  later  events  disclosed,  by  a  test-t- 
mentary  designation  of  the  purpose  and  limi* 
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tation  of  tlie  trust :  JToofc  t.  Loan  Co.,  87 
O.  a  273. 

Soon  after  A  had  Inrosted  mon^  in  stock 
of  a  building  and  loan  uompuiT,  taking  thd 
eertifioates  in  the  name  of  her  grand- 
dangbter  B,  thirteen  years  old,  vith  a  parrai- 
thetie  clause  after  the  name  (**A  or  other 
legal  guardian  may  draw**)  and  A  retain- 
ing possession  of  than,  A  died  leaving  a 
will  wherein  she  named  her  lawyer  C  as 
executor  (without  bond)  and  trustee  of  the 
property  she  should  die  posseseed  of,  for 
the  use  and  benefit  of  the  granddaughter  B. 
She  gave  to  her  executor  all  moneys  hc4d  by 
her  in  trust  for  B  declaring  in  the  will  her 
intention  to  make  her  executor  her  successor 
in  said  trust,  to  hold  for  B,  and  pay 
to  her  or  for  her  benefit  the  income,  till  she 
be  thirty  years  old.  The  executor  qualified 
an  such,  having  in  his  poBseasion  the  certifi- 
cates which  the  testatrix  placed  in  his  handa, 
and  he  sent  the  company  a  copy  of  the  will 
with  notice  that  he  held  the  certificates  un- 
der the  will,  and  requested  that  dividends 
be  paid  to  him  as  trustee.  Thereafter  be 
borrowed  money  from  the  company  for  his 
personal  use  pledging  the  certificates  as  col- 
lateral security,  and  canceled  and  turned 
in  Bome  for  cash,  signing  the  transfers  and 
the  written  pledges  as  trustee.  He  squan- 
dered the  money  and  died  insolvent.  It  was 
held  that  the  company  was  a  party  to  this 
breach  of  trust  and  conversion,  and  it  must 
surrender  to  the  plaintiff  as  successor  in 
the  trust,  the  pledged  seourities,  and  pay  to 
him  the  value  of  those  canceled  with  ac- 
cumulated dividends  and  interest:  Mook  v. 
Bavinga  d  Loan  Co.,  87  0.  S.  273. 

C.  PBBSUHFnONS. 

Gifts  ooiMa  mortts  are  not  favored  by  the 
policy  of  the  law,  for  they  are  in  the  nature 
of  legacies,  and  the  statutes  of  wills  and 
descents  provide  for  transmission  of  prop- 
erty: Oono  v.  Fis*,  43  0.  S.  462,  IV  Longs- 
dorfa  Notes,  178. 


D.  Rights  of  Ouanrmts. 

The  remedy  on  a  note  given  coMsa  mortis 
by  a  wife  to  her  husband  is  at  law  as  her 
administrator  so  that  prior  claims  of  cred- 
itors may  be  saved  and  not  in  chancery: 
Meyer  v.  Bhaney,  1  Dec.  Bep.  183,  2  W.  L. 
J.  183. 

Equity  never  opposes  gifts  merely  because 
they  are  immoderate.  But  in  such  case  there 
must  be  an  intention  to  be  liberal,  and 
liberality  imports  the  absence  of  infiuence: 
Qoodhws  V.  Goodhue,  3  O.  N.  P.  (N.S.)  225, 
IS  O.  D.  (N.P.)  636. 


IV.   WHO  MAY  MAKE  GIFT. 

A  c(mveyanee  by  a  parent,  who  had  former- 
ly been  under  guardianship  for  imbecility, 
to  a  son  in  consideration  of  support  for  the 
rest  of  bis  life,  and  also  as  an  advancement 
to  equalise  him  with  the  other  children,  is 
in  effect  a  final  disposition  of  the  property, 
and  does  not  require  the  eapaoi^  necessary 
to  uphold  a  transaction  with  a  stranger,  but 
will  be  sustained  if  the  father  had  testa- 
mentary capacity,  that  is,  ability  to  com- 
prehend the  extent  and  value  of  his  estat<!, 
and  the  names  and  rights  of  hia  children; 
Pepple  V.  Pepplts,  13  O.  C.  C.  43,  7  0.  C.  D. 
102.  See  also  Insane,  Iubecilks  and 
Idiots. 

A  wife  has  absolute  power  of  disposition 
over  separate  property,  except  as  restricted 
in  the  instrument  creating  it,  and  not  mere- 
ly no  power  except  as  conferred:  Hardy  v. 
Van  Harlingen,  7  0.  S.  208,  II  Longsdorfs 
Notes,  291. 

W  and  M,  about  to  intermarry,  agreed 
that  a  legacy  coming  to  M  should  be  her 
separate  property,  to  draw  as  she  saw  fit 
from  time  to  time,  and  invest  as  she  pleased, 
and  at  her  death  to  go  to  her  heirs  on  her 
father's  side  unless  she  bequeathed  it  other- 
wise. She  drew  most  of  the  money,  put  it 
into  W's  hands,  and  he  invested  it  in  lands 
in  his  own  name  with  her  approbation.  It 
was  held  she  was  a  feme  sole  as  to  this 
l^acy,  that  her-  interest  was  not  a  life  es- 
tate, but  unqualified,  and  she  could  dispose 
of  it  in  other  ways  than  by  will;  that  the 
husband  had  no  right  in  it,  but  could  become 
a  donee  of  the  power  of  disposition;  that 
undue  infiuence  is  not  presumed,  but  must 
be  proved;  and  that  the  undrawn  part  of  ttie 
If^acy  not  being  disposed  of  goes  to  the  lieirs 
mentioned  in  the  agreement:  Hardy  v.  Von 
Barlingm,  7  0.  8.  208,  11  Longsdorfs  Notei, 
291. 

A  husband  may  by  gift  inter  vivos  of  all 
his  property  deprive  his  wife  of  any  share 
therein  at  his  death  although  done  for  the 
purpose  of  excluding  her  from  inheriting 
anything  from  him  for  his  dominion  over 
his  personalty  is  absolute  and  she  is  not  a 
quasi  creditor:  Brodt  v.  Ratmella,  7  O.  N.  P. 
79,  9  O.  D.  (N.P.)  508. 

Delivery  of  a  specified  part  of  the  sepa- 
rate property  to  the  husband  on  request  to 
permit  him  to  pay  a  debt  with  it,  and  his 
transfer  <rf  it  to  his  creditor  for  the  purpose 
with  her  knowledge  and  without  objection, 
is  an  express  assent  that  he  may  dispose  of 
it  for  his  own  use:  Frane  v.  NirdKnger,  41 
O.  S.  298,  IV  Longsdorf's  Notes,  62.  See 
also  Hubbard  and  Wife. 

A  wife  may  by  gift  cauaa  mortis  dispose 
of  her  entire  personal  property,  to  the  ex- 
clusion of  her  surviving  husband  who  bad 
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abandoned  her:  Bovth  v.  Fair,  60  O.  S.  596, 
41  Bull.  343  [without  opinion  in  supreme 
court]. 

A  society  to  assist  Italians,  promote  their 
union  and  instruction,  but  not  to  be  inter* 
ested  in  politics  or  religion,  has  no  right 
against  objection  of  a  minority  to  donate 
nearly  half  its  funds  to  aid  the  building  of 
an  Italian  church  to  which  most  of  the 
manbers  belonged:  Podeata  v.  Socieata  tU 
Vnione.  10  O.  C.  C.  19,  8  0.  0.  D.  210.  See 

also  COBFOUTIOITS. 

A  gift  can  not  be  established  1^  the  testi- 
mony of  the  donee  alone.  A  gift  must  be 
made  out  by  corroborative  testimony:  £f«(- 
(on  V.  Galbraiih,  7  O.  N.  P.  (N.S.)  293,  18 
O.  D.  (N.P. )  864  Ireversing  In  re  Oalbraith, 
4  0.  L.  R.  186,  51  Bull.  326;  affirmed,  Oal- 
braith T.  Sutton,  11  O.  C.  C.  {N.8.)  262,  20 
O.  C.  D.  653;  affirmed,  without  opinion, 
Galhraith  v.  Sutton,  82  0.  8.  421]. 

Donees,  to  show  gift  by  way  of  trust,  must 
prove  an  express  and  certain  trust,  and  if 
imposed  on  a  third  person,  the  property  or 
title  must  he  shown  to  have  passed  from  the 
donor  in  his  lifetime  to  the  donees  or  the 
trustee:  Worthinffton  v.  Redkey,  86  O.  S. 
128  [reversing  Redkey  v.  Worthington,  13 
O.  C.  C.  (N.S.)  177,  32  O.  C.  D.  63]. 

Gifts  inter  vivos,  like  those  caiua  mortie, 
are  watched  with  caution  by  the  courts,  and 
evidence  to  support  them  must  be  clear  and 
convincing:  Flandert  v.  Bkmdy,  46  O.  8. 
108,  IV  Longsdorf's  Notes,  259. 

Proof  of  a  gift  causa  mortis  must  be 
clear  and  positive:  Meyer  v.  Bhaney,  2  W. 
L.  J.  183. 

While  the  evidence  of  a  gift  infer  vivoa 
must,  under  the  Ohio  law,  be  clear  and  con- 
vincing, there  is  no  rule  requiring  it  to  be 
direct  and  positive:  Miller  v.  MoLean,  11 
O.  C.  C.  {N.S.)  489,  21  0.  C.  D,  80  [re- 
Tersing  McLean  v.  Miller,  5  O.  N.  P.  (N.S.) 
67,  17  O.  D.  (N.P.)  6281. 

Where  s  father  having  an  equitable  right 
to  land  causes  the  deed  to  be  made  to  hia 
son,  the  father's  executors,  claiming  the 
land,  may,  in  order  to  rebut  the  presump- 
tion of  an  advancement  or  gift,  put  the  deed 
in  eridraice  wherein  the  son  Is  called  trustee 
and  mi^  ahow  the  father's  prior  dedarations 
and  instmctiona  that  it  was  to  be  made  to 
the  son  in  trust  for  the  fathw:  Paddot^  t. 
AdOfM,  66  O.  8.  S42,  IV  Longedorfs  Notes, 
680. 

In  determining  whether  a  gift  has  beea 
perfected  by  a  donor  who  has  since  died,  an 
attorney  of  such  donor  can  not  testify  to 
the  ewnmunieations  made  to  him  by  such 
donor  as  client>  nor  can  he  testify  as  to  his 


advice  to  such  client:  MoKelvejf  v.  McK^ 
vey,  14  0,  C.  C.  (N£.)  331. 

Where  property  is  claimed  as  a  gift  by 
way  of  a  trust  which  is  not  testamentary, 
it  devolves  upob  the  donees  to  prove  an  ex- 
press and  certain  trust  for  their  benefit, 
either  assumed  by  the  donor  himself  or  im- 
posed upon  a  third  person,  and  in  the  latter 
case  that  the  pr<^rty  or  the  Ic^  title 
thereto  passed  beyond  the  dominion  or  con- 
trol of  the  donor  in  his  lifetime,  to  the  donees 
or  to  the  person  designated  as  a  trustee  for 
them:  WortTivngton  v.  Redkey,  86  O.  8.  128. 

Conversations  between  an  attorney  and 
bis  now  deceased  client,  relative  to  her  pur- 
chase of  money  orders  in  the  name  of  an- 
other with  the  intention  of  giving  than  to 
such  other  were  said  to  be  iaora^wtent  as 
against  tiie  donor's  administrator:  MoKtivog 
V.  tfoJCeloey,  14  O.  C.  C.  {N.S.)  381,  23  O. 

C.  D.  117.   See  also  Witnksses. 

Where  a  wife  hss  full  knowledge  that  her 
husband  is  using  her  property  as  his  own, 
investing  part  of  it  in  real  estate,  talcing 
title  in  his  own  name,  sellii^  part  and  re- 
investing the  proceeds  without  in  any  way 
recognizing  her  as  a  creditor  or  ben^iary, 
her  assent  thereto  during  more  than  thirty 
years  of  harmonious  and  affeetionate  mar- 
ried life  is  clearly  corroborative  of  deolanb- 
tions  that  a  gift  was  intended:  MiUer  y. 
McLean,  11  0.  C.  C.  (N.S.)  480,  21  O.  O. 

D.  80  [reversing  McLean  T.  Milter,  6  0.  N. 
P.   (N.S.)  67,  17  O.  D.  (N.P.)  628]. 

The  nuUcer  of  a  note  sued  by  the  payee's 
administrator,  but  claiming  a  gift  of  the 
note  from  the  payee,  may  prove  declarations 
of  the  payee  of  an  intention  to  make  such 
gift:  Larimore  T.  Wells,  29  O.  S.  18,  III 
Longsdorf  B  Notes,  433.   See  also  Ethmhob. 

The  burden  is  on  the  donee,  to  show  the 
solvency  of  the  donor  at  the  time  of  making 
the  gift,  if  he  was  then  in  debt:  Maetaren  T. 
Stone,  18  O.  C.  G.  864,  9  0.  C.  D.  794.  See 
also  Fbaudulent  Coitvetanoes. 

VI.  REVIEW 

A  donee  causa  mortis  sued  an  adminis- 
trator to  establish  title  in  the  notes  or  their 
proceeds,  claimed  as  a  gift.  The  case  was 
appealed  without  objection:  Oano  v.  Fisk,  43 
0.  8.  462,  IV  Longsdorfa  Notes,  176.  See 
also  ApnuLS. 

GIRLS'  INDUSTRIAL 
HOME. 

See  also  Bors'  Indubtriaz.  School;  "Hxnsm 
or  Refdob. 

The  Girls'  Industrial  H«ne  is  not  ft  penal 
institution,  but  a  school,  in  which  ^  state 
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•hould  use  its  best  endeaTon  for  the  reforma- 
tUm  oi  Inoorrigible  girls.  The  fact  that  girls 
are  snbjeeted  to  restrictlooa  does  not  make 
the  institution  a  prison:  State  r.  StUes,  12 
O.  D.  (N.P.)  338. 

The  proceeding  provided  for  in  O.  C, 
H2107  to  2U0,  is  summary  in  character, 
but  it  is  not  a  criminal  prosecution.  The 
affidavit  made  charge  in  the  words  of  the 
statute  that  the  accused  is  leading  a  vicious 
and  criminal  life,  without  stating  the  par- 
ticular fact  relied  upon,  as  constituting  the 
offense:  State,  w  rel.,  T.  SUteat  12  0.  D. 
(N.P.)  338. 

A  probate  judge  is  not  entitled  to  fees  to 
be  paid  by  the  county,  where  a  boy  or  girl  is 
prosecuted  and  convicted  of  an  offense 
against  the  state,  and  committed  to  the  In- 
dustrial School  or  the  Industrial  Home;  but 
where  oomniitted  under  the  compulsory  edu- 
catictt  law,  or  where  no  prosecution  and  con- 
▼ietion  is  required,  the  oompensation  of  tlie 
probate  judge  is  the  same  as  that  fixed  for 
elerlcs  M  eonrta  of  common  pleas  In  like 
eases:  MUtard  T.  CommtssiofieFS,  5  0.  G.  G. 
(NjB.)  146,  16  0,  O.  D.  446. 

A  proceeding  More  a  probate  judge  under 
0.0.,!  2107,  providing  for  the  oonimitment 
to  the  Qirls*  Industrial  'Homo,  j^tIb  over 
nine  and  under  fifteen  years  of  age  charged 
with  having  committed  crimes  or  with  living 
vicious  and  criminal  Uvea,  is  aunmiaiy  in  its 
character,  but  it  is  not  a  criminal  prosecu- 
tion: State  T.  Stile$,  12  O.  D.  <N.P.)  338. 

Under  O.  C,  |2107,  declaring  the  proceed- 
ings necessary  for  the  commitment  of  a  girl 
to  the  Oirls'  Industrial  Home  and  requiring 
notice  in  writing  thereof,  to  be  given  to  the 
father  where  he  resides  in  the  county,  the 
notice  is  a  jurisdictional  fact  as  to  the 
father,  the  failure  to  give  which,  notwith- 
standing the  proceedings  are  conclusive  upon 
the  minor  unless  reversed  on  error,  will  ren- 
der the  order  of  commitment  invalid  as  to 
him,  and  habeas  corpus  will  lie  upon  his  ap- 
plication; State  V.  Stiles,  12  0.  D.  (N.P.) 
338  [distinguishing  House  of  Refuge  r. 
Ryan,  S7  0.  8.  197,  m  Longsd(n:fa  Notes, 
90S]. 

The  father  under  such  circumstances,  may 
be  required,  before  the  order  is  made,  to 
prove  that  he  is  a  suitable  person  to  have  the 
custody  of  his  daughter:  State  v.  BtUea,  12 
O.  D.  (N.P.)  338. 

A  statute  authorizing  the  court  to  commit 
a  minor  to  the  house  of  refuge  or  reform 
farm,  if  the  grand  jury  recommended  it  in- 
stead of  indicting  him  on  evidence  seeming 
sufficient  to  put  him  on  trial,  is  not  contrary 
to  United  States  Constitution,  6tb  amend- 
ment,  for  that  does  not  limit  the  power  of 
a  state,  or  to  Art.  I,  S!  5  or  10,  constitution 
of  Ohio,  guaranteeing  a  jury  trial,  for  tliis 

18-c 


is  not  a  crime  or  common  law  proceeding 
nor  a  punishment,  but  a  guardianship: 
Preecott  T.  State,  10  O.  8.  18^  11  Longidorfs 
Notes,  988.   See  also  Homu  or  RDuas. 

Under  G.  C.,  |21II,  a  girl  under  the  age 
of  eighteen  sentenced  to  the  penitentiary  be- 
fore the  passage  of  this  statuto  may  be 
transferred  to  the  Girls'  Industrial  Hnne: 
Statey  ex  tel.,  T.  Petera,  43  O.  8.  620,  IV 
Longsdorf'a  Notes,  187. 

A  probate  court  has  no  jurisdiction  to 
hear  a  cause  and  order  a  girl  committed  to 
the  Girls'  Industrial  Home  without  first 
notifying  the  board  of  county  visitors  of  the 
hearing  and  the  attendance  of  the  board, 
either  as  a  board  or  by  committee;  and  the 
trustees  of  the  Girls*  Industrial  HcMne  have 
not  lawful  custody  of  a  girl  unless  the  order 
of  commitment  shows  that  the  board  of 
county  visitors  was  notified  and  attended  the 
hearing:  QirW  IndMtriai  Some  v.  Steffen, 
7  0.  N.  P.  409,  9  O.  D.  (N.P.)  696. 

GLOVE-FIGHTING. 

Sec  Prizi-fight, 


GLUCOSE. 

For  glucose,  see  Foods  and  Dkuqs. 

For  the  use  of  glucose,  constituting  adul- 
terations if  added  to  molasses,  see  Fowa 
AND  Daues. 


GOD. 

For  the  act  of  God,  see  Act  or  Qao. 

When  a  party  has  two  modes  of  perform- 
ing a  contract  and  one  becomes  impossible 
by  the  act  of  God,  he  is  bound  to  perform 
it  in  the  other  mode;  Board  of  BdueatUm  T. 
Tovmeend,  63  O.  8.  614,  IV  Uogsdorfs 
Notes,  861. 

Where  one  has  negligently  failed  to  pei^ 
form  a  duty  which  he  had  contouited  to  di^ 
he  will  not  be  allowed  to  take  refuge  in  an 
inquiry  whether  his  own  negligence  or  a  vis 
major  was  the  proximato  cause  of  the  re- 
sulting injury;  but  where  the  injury  was 
proximately  caused  by  the  act  of  God,  the 
law  does  not  concern  itsdf  with  duties  the 
observance  or  breach  of  which  had  nothing 
to  do  with  the  damage:  Sharp  v.  Omcirmati, 
4  O.  C.  C.  (N.S.)  19,  16  0.  C.  D.  69. 

There  is  an  implied  condition  in  executory 
agreements  to  the  effect  that  their  perform- 
ance shall  not  be  rendered  impossible  by  the 
iotervention  of  unforseen,  accidental,  and 
uncontrollable  superior  agencies  and  that 
their  performance  will  be  excused  when  it  is 
prevented  by  such  agencies:   Board  of  Bd- 

Digitized  by  Google 


< 


8809 


OOOD  FAITH. 


8310 


wwKofi  V.  rowMon^  63  O.  EL  614,  IV  Longs- 
dorfB  Notn,  861.    See  also  CoirruoTB. 

When  the  consent  of  luiy  person  is  re* 
quired  to  tiie  esecation  of  the  power,  that, 
like  tmry  other  condition,  must  be  eomplied 
with.  And  if  the  person  whose  consent  is 
necessary,  die  before  the  excution  of  the 
power,  and  without  having  assented,  the 
power  ia  gone,  although  his  death  was  an 
act  of  God.  So  where  the  eonsmt  of  several 
pmons  is  required,  the  deaUi  of  one  of  them 
destroys  the  power,  for  the  consent  of  the 
survivors  will  not  satisfy  the  words  of  the 
power:  Owinne  y.  Gwtnne,  8  0.  K.  P.  307, 
11  O.  D.  (N.P.)  429.   See  also  PowxBS. 

GOLD  COIN. 

For  contracta  for  pigment  in  gold  goin, 
see  Contracts. 


GOOD  BEHAVIOR. 

See  Office. 

GOOD  CHARACTER. 

For  good  character,  see  Charaotib. 

GOOD  CONSCIENCE. 


See  Equttt 
under. 


kdA  cross  references  there- 


GOOD  CONSIDERATION. 

See  CONTBACTB;  DeoM. 

GOOD  FAITH. 

See  also  Bona  Fide  Butek, 

Good  faith  does  not  mean  that  one  meant 
no  wroi^,  for  in  law  it  is  not  to  be  measured 
always  1^  a  man's  own  standard  of  right, 
but  by  that  which  the  law  has  adopted  and 
preserilwd  aa  a  standard  for  the  observance 
of  all  men  in  dealing  with  each  other:  Bank 
T.  TreMn,  69  0.  S.  310,  IV  Longsdorfs 
Notes,  766. 

Courts  require  good  faith  on  the  part  of 
all  who  seek  redress  frwn  them;  sham  ac- 
tions are  not  tolerated.  To  obtain  relief  a 
party  must  have  suffered  a  wrong  and  be  in 
court  seeking  redress  therefor,  and  the  pre- 
sumption of  good  faith  in  the  person  bring- 
ing a  suit  under  O.  C,  14311,  and  G.  C, 
f  4314,  to  enjoin  certain  corporate  acts  ob- 
tains unless  the  same  is  put  in  issue;  Ray- 
nolda  V.  Cleveland,  13  O.  D.  (N.P.)  126  [re- 
versed, Baynolda  v.  Cleveland,  8  0.  C.  C. 
(N.8.)  139,  14  O.  C.  D.  216]. 


Good  faith  must  unequivocally  appear  in 
order  that  want  of  knowledge  may  consti- 
tute a  defense  to  an  action  under  G.  C, 
1 6196,  against  the  landlord  of  a  house  which 
was  being  used  aa  a  house  of  ill  fame  where 
intoxicating  liquors  are  sold:  State  v.  JUeae, 
10  O.  N.  P.  (N.S.)  612,  23  O.  D.  (N.P.)  19. 

In  order  to  bring  a  sale  of  liquor  in  "dry" 
territory  within  the  exception  making  a  sale 
for  pharmaceutical  purposes  lawful,  it  must 
appear  that  the  transaction  was  in  good  faith 
on  the  part  of  the  seller,  and  the  mere  keep- 
ing of  a  book  containing  the  record,  signed 
by  the  purchaser,  that  the  liquor  in  question 
was  to  be  used  for  pharmaceutical  purposes, 
does  not  relieve  the  seller  from  compliance 
with  the  requirement  of  good  faith:  Car- 
mack  V.  State,  13  0.  C.  C.  (N.8.)  362,  22  O. 

C.  D.  46.   See  also  iNxoxiCATiNa  Liquob. 
Intemperate    language    in    a  resolution 

creating  an  investigating  committee  and  the 
license  and  revolutionary  procedure  proposed 
thereby,  together  with  the  declaration  that 
all  laws  are  being  violated  by  an  oiganiied 
band  which  no  one  dares  to  oppose,  make  it 
clear  that  hope  is  not  based  on  additional 
legislation  which  obviously  could  not  be  ren- 
dered effective  under  such  eireumstancesi  but 
these  considerations  cause  it  to  be  evident 
that  the  resolution  was  not  adopted  in  good 
faith  for  the  purpose  of  providing  remedial 
laws,  and  places  it  beyond  the  pale  of  the 
constitution:  State  V.  Gayman,  11  O.  C.  0. 
(N.S.)  267,  21  O.  0,  D,  69  [affirmed,  with- 
out opinion,  Oayman  v.  State,  79  O.  8.  444]. 
See  also  Legisutuke. 

Good  faith  on  the  part  of  one  purchasing 
securities  from  a  guardian,  the  proceeds 
from  which  were  misappropriated,  is  not  ma- 
terial in  an  action  against  such  party  for 
recovery  of  the  amount  so  lost,  where  it  ap- 
pears that  the  guardian  was  without  au- 
thority to  make  the  sale:  Bank  v.  Schirk, 
5  0.  C.  C.  {N.S.)  669,  17  O.  0.  D.  125.  See 

also  GUAKDIAN  AND  WASD. 

A  Stockholder  has  the  right  to  bring  a 
suit  in  equi^  and  ask  for  the  appointoent 
of  a  receiver  where  the  directors  and  the 
officers  of  the  corporation  are  acting  in  viola- 
tion of  their  trust;  and  it  is  not  a  sufficient 
defense  to  the  interposition  of  chancery 
powers  of  the  court  for  such  officers  to  say 
they  acted  in  good  faith,  especially  where 
there  is  a  favoring  of  one  stockholder  or 
director  or  a  misappropriation  of  the  corpor- 
ate funds:   Hamilton  v.  Coal  Co.,  12  O.  C. 

D.  637.    See  also  Receivebs. 

Courts  are  bound  to  treat  actions  therein 
as  having  been  filed  in  absolute  good  faith 
for  the  purposes  and  objects  stated  in  the 
pleadings.  Hence,  testimony  of  plaintiff 
that  a  partition  action  was  filed  for  the  pur- 
pose of  forcing  settlement  of  qnesUoiu  with 
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other  ootenauts,  and  that  it  was  underBtood 
that  the  case  was  to  lie  dormant  for  awhile, 
and  later  on  to  be  withdrawn,  but  never  to 
reach  a  hearing  or  final  determination,  will 
not  be  received  to  defeat  the  right  of  the 
court  to  apportion  coats  therein;  Edtoarda 
V.  WhiiM,  2  O.  N.  P.  (N.S.)  464,  15  O.  D. 
(K.P.)  S7.   See  alao  PASTmo.v. 

A  material  representation  made  in  good 
faith  by  one  not  acquainted  with  the  facts  is 
in  the  nature  of  a  waranty,  and  must  be 
made  good  to  one  who  has  rightfully  relied 
upon  It  to  his  injury  without  knowledge  of 
its  falsity:  Barter  Co,  v.  Pearsons,  6  O.  C. 
0.  (K.8.)  304,  16  O.  C.  D.  601.  See  also 
Bepbesbntation. 

A  libelons  ebai^  against  a  pablic  officer 
eu  not  be  defended  by  the  newspaper  print- 
ing it  on  the  ground  tiiat  it  was  of  publio 
interest^  and  as  such  was  privileged,  but  to 
make  the  defense  of  privilege  available  it 
must  be  shown  that  reasonable  diligence  was 
used  to  aaeertun  ^e  truth  of  the  charge  and 
that  it  was  piddished  in  good  faith;  Todd  T. 
PubUthing  Co.,  0  O.  C.  C.  (N.8.)  249,  19  0. 
G.  D.  155.  See  also  Libel  akd  SLAinniL 

The  doctrine  of  de  faoto  corporations  and 
officers  is  based  upon  principles  of  puUio 
policy,  and  a  person  avulii^  himself  (rf  the 
doctrine  must  have  dealt  witii  such  corpora- 
tion or  officers  in  good  faith.  The  queetitm 
of  good  faith  is  one  of  fact  to  be  determijied 


by  the  evidence,  and  is  not  one  of  law :  Beck 
V.  Board  of  Education,  14  O.  D.  (N.P.)312. 
See  also  De  Faoto. 

The  accused  may  show  good  faith  and  ig- 
norance of  facte,  which  mflde  bis  acts  crimi- 
nal, to  rebut  guilty  intention  in  an  act  in 
apparent  violation  of  statute,  when  good 
faith  is  a  material  element:  forrelt  t.  State, 
32  0.  S.  456,  III  Longadorf  B  Notes,  648.  See 
alao  Knowi:,edoe. 

The  presumption  of  good  faith  in  demand-  ' 
ing  a  prisoner  may  be  overcome  proof, 
and  when  former  extradited  prisoners  have 
been  lynched,  without  effort  to  protect  by 
tJie  same  demanding  states  extradition  will 
be  refused  unless  some  assurance  is  given 
that  law  will  be  observed:  In  re  Hampton, 
1  0.  N.  P.  180,  2  0.  D.  (N.P.)  579.  See  also 
Extradition. 

Fr<mi  the  mere  fact  that  the  attachment 
was  voluntarily  discharged  on  the  motion  of 
the  plaintiff,  ^e  court  is  not  authorized  to 
assume  that  it  was  obtained  fraudulently  or 
not  in  good  faith:  Collin*  v.  Bingham,  22 
O.  C.  C.  533,  12  O.  C.  D.  825.   See  also  At- 

TACHHBNT. 


GOOD-FAITH  PUR- 
CHASES. 

Bee  Bona  Fide  Butzb. 


GOOD-WILL. 

Scope  Note, — Includes  definition  and  no(«rc;  property  rights  of  an  eatablished  business 
or  trade;  sales  and  other  contracts  relating  thereto;  and  remedies  for  breach  of  contract. 
Excludes  contracts  in  restraint  of  trade;  unfair  competition;  rights  of  partners  in  respeot 
to  good  will  of  portnersAtp  Intsiness. 

Cross  References. 

For  the  validity  of  agreements  not  to  compete  in  a  sale  involving  good  will,  see  also 
ConmAOTS. 

For  the  rights  of  a  retiring  partner  as  to  the  use  of  the  firm  name,  see  Tradk- 
Mabks  and  Trade  Names. 

For  infringements  upon  good  will,  see  Trade-IUbks  and  Trade  NahBB. 
For  other  questions,  see  Trade-Mabks  and  TbaDe  Nakes;  Tbade  Seobets. 
For  unfair  competition,  see  Honopomes  and  Unuwfui.  Cohbinations. 

ANALYTICAL  OUTLINB. 

I.  Definition, 
n.  Nature, 
m.  Sale. 

IV.  Oompetition  of  Vendor  of  Ck>od-i^ 

A.  Covenant  not  to  compete. 

B.  Covenant  to  compete. 

V.  Bemedies. 

A.  Damages. 

B.  Injunction. 
VI.  Pleading. 

Vn.  Evidence. 
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I.  DEFINITION. 

Good  will  is  an  advantage  or  benefit  which 
is  acquired  by  an  establiBhrnent,  beyond  the 
mere  value  of  the  capital  stock,  funds  or 
property  employed  therein,  in  conBequence 
of  the  general  public  patronage  and  encour- 
agement which  it  receives  from  constant  or 
habitual  customers,  on  account  of  its  local 
position,  or  common  celebrity,  or  reputation 
for  Bkill  or  affluence,  or  punctuality,  or  from 
other  accidental  circumstances  or  necessities, 
or  even  from  ancient  partialities  or  preju- 
dices: Morgan  v.  Perhamua,  36  O.  8.  617, 
HI  Longsdorf's  Notes,  873. 

The  good  will  of  a  business  practically 
consists  of  that  favorable  reputation  it  has 
established  creating  a  disposition  or  inclina- 
tion of  persons  to  extend  their  patronage  to 
the  business  on  that  account,  and,  as  the 
business  is  always  associated  with  the  name 
under  which  it  is  conducted,  the  name  be- 
comes  a  part,  and  often  an  important  part, 
of  its  good  will:  Manufaciuring  Co.  T. 
Snyder,  54  O.  8.  86,  IV  Longsdorf s  Notes, 
626. 

Good  will  of  a  partnership  is  a  part  of  tbe 
property  of  the  firm.  It  is  every  adran- 
tage  that  has  been  acquired  by  the  old 
firm  in  carrying  on  its  business  Thether 
connected  with  the  premises  in  which 
the  business  vas  previously  carried  on 
or  with  the  name  of  the  last  firm:  Brast 
d  Irm  Works  Co.  v.  Payne,  SO  O.  S.  116,  IV 
Lcmgsdorf  s  Notesi  487. 


n.  NATURE. 

The  firm  name  is  an  important  part  of  the 
good  will  of  a  business.  It  is  in  the  nature 
of  property  and  is  so  treated  by  courts  of 
equity:  Brass  A  Iron  Works  Co.  T.  Payne, 
50  O.  S.  115,  rv  Longsdorf 's  Notes,  487. 

The  good  will  of  a  partnership  la  a  part 
of  the  property  of  the  firm:  Brass  d  /ron 
Works  Co.  T.  Payne,  60  O.  S.  116,  IV  Longs- 
dorfs  Notes,  487. 

Good  will  of  an  establishment,  like  the 
flavor  of  wine,  is  inseparable  from  it.  If 
the  establishment  had  a  good  will  when 
taking  in  an  experienced  partner  for  a 
specified  number  of  years,  on  dissolution  he 
takes  his  skill  and  experience,  and  the  es- 
tablishment takes  the  good  will,  it  not  hav- 
ing enhanced:  Jung  v.  Weyland,  9  Dec.  Rep. 
483,  14  Bull.  143. 

The  good  will  resulting  from  building  up 
a  trade  and  establishing  a  reputation  for 
courtesy  and  good  commodities  is  an  asset 
but  must  be  appraised  separately!  In  re 
Good  Will  of  Business,  7  O.  N.  P.  556,  6  O. 
D.  (N.P.)  672.  See  also  Assignubnts  tob 
Beneiit  or  Cbeditobs. 


In  returning  newspaper  proper^  for  tax- 
ation it  should  be  listed  at  ita  true  value  in 
money,  and  in  ascertaining  such  value  good 
will  and  earning  capacity  should  be  eon* 
sidered  together  with  every  other  fact  or 
cireunutance  bearing  on  the  question  of 
value;  and  this  rule  is  applicable  although 
the  property  may  have  attained  large  earn- 
ing capacity  by  reason  of  the  ability  and 
skill  of  its  individual  managers,  and  its 
earnings  might  be  greatly  diminished  were 
the  management  changed:  Chew  T.  Qrieve, 
13  O.  N.  P.  (N.8.)  368,  23  0.  D.  {N.P.)  119. 

The  measure  of  damages  on  account  of  the 
wrecking  of  a  drug  store  by  an  explosion  of 
gas,  due  to  the  negligence  of  the  gas  com- 
pany, is  the  loss  in  value  of  the  goods,  fix- 
tures, and  appliances  by  reason  of  the  ex- 
plosion, to  which  may  be  added  loss  of  good 
will,  and  expenses  incurred  in  caring  for 
the  goods  after  the  explosion:  Forry  y.  Oas 
Co.,  6  O.  L.  R.  163,  63  Bull.  403  [affirmed, 
without  opinion,  Go*  Co.  r.  Forrsy,  80  O.  B. 
733].  See  also  Gas  CoupAms. 


in.  SALE. 

A  sale  of  all  tbe  fixtures,  tools  and  biui- 
ness  to  a  person,  reciting  an  intent  that  the 
buyer  shall  succeed  the  seller  in  the  business 
conveys  the  good  will:  Moody  T.  Thomas, 
12  Dec.  Rep.  630^  1  D.  294. 

The  seller  of  a  business,  including  tbe  good 
will,  may  set  up  the  same  business  in  the 
neighborhood,  provided  he  does  not  directly 
interfere  with  his  former  business:  Moody 
T.  Thomas,  12  Dec  Rep.  630,  1  D.  204. 

Where  a  partnership  is  dissolved,  one  of 
the  partners  transferring  to  tbe  other  all  his 
interest  in  the  firm's  business  and  assets 
with  the  understanding  that  they  are  to  suc- 
ceed to  the  business  of  the  old  firm,  such  sale 
carries  with  it  the  seller's  interest  in  the 
good  will:  Brass  rf  Iron  Works  Co.  v. 
fayne,  50  0.  8.  115,  IV  Ix>ngBdorf8  Notes, 
487. 

Where  a  withdrawing  partner  sells  to  his 
copartner  the  real  estate,  fixtures  and  ma- 
chinery used  in  the  business  together  with 
the  good  will  and  the  exclusive  right  to  tbe 
firm  name,  as  an  entirety  for  an  agretd 
sum  in  gross,  reserving  the  right  to  do  busi- 
ness in  his  own  name  or  in  any  name  other 
than  the  firm  name,  he  sells  the  good  wilt  of 
the  business  and  not  of  the  premisas  merely, 
and  the  exclusive  right  to  use  the  firm  naiae 
as  a  trade  mark :  Burokhardt  v.  Burckhard*., 
42  O.  S.  474,  IV  Longsdorf  s  Notes,  126  tre- 
versing  Burckkardt  v.  Burckhardt,  8  Dec 
Rep.  406,  8  Bull  263]. 

A  partner  who  has  sold  the  good  will  to 
continuing  partners  can  open  a  like  business 
and  solicit  old  customers,  provided  he  dues 
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not  repreeent  himBelf  as  continuing  or  suc- 
ceeding the  old  firm:  BruM  <£  Iron  Works 
Co.  V.  Payne,  60  O.  8.  116,  IV  Longsdorfti 
Notes,  487. 

If  the  buyer  organizes  or  sells  to  a  corpor- 
ation formed  to  succeed  to  the  businesa  it 
mi^  adopt  a  name  f(»med  on  that  of  such 
firm;  Uwufaetwring  Co.  t.  Snyder,  64  O.  8. 
86,  IV  Longsdmrf 8  Nof«s,  625. 

A  purchaser  of  the  assets  and  good  will 
of  a  dtsscdved  firm,  whetlter  sold  the  part- 
ners or  hy  a  reoeiTer,  may  continue  the  busi- 
ness as  its  successor  and  use  its  firm  name 
lor  that  purpose:  Mtawfaetnrmg  Co.  » 
Snyder,  64  0.  8.  86,  IV  Loogadorf  s  Notes, 
626. 

Where  one  partner,  upon  the  dissolution 
of  the  firm,  eonv^ed  to  the  other  partner 
all  of  hia  interest  in  both  the  real  estate 
where  the  businesB  was  carried  on,  and  %\\ 
other  prt^rty  of  the  partnership  except  the 
use  of  the  firm  name,  which  was  to  be  aban- 
doned, the  good  will  of  the  firm  is  thereby 
sold  to  the  continuing  partner,  and  this 
eludes  the  exclusive  right  to  mail  addressed 
to  the  old  firm,  and  such  is  not  the  use  of 
the  firm  name:  Pedretii  v.  Pedretti,  6  O.  N. 
P.  (N.S.)  113,  18  O.  D.  (N.P.)  224. 

The  good  will  of  a  partnership  is  a  part 
of  the  firm  property,  and  with  it  goes  every . 
advantage  that  may  have  been  gained  by  the 
firm  in  carrying  on  the  business,  and  as  such 
passes  to  a  continuing  partner  unless  ex- 
pressly reserved:  Pedretti  v.  Pedretti,  6 
O.  N.  P.  (N.S.)  113,  18  0.  D.  (N.P.)  224. 

The  good  will  does  not  survive  as  of  right 
to  the  surviving  partner,  and  the  appraise- 
ment under  G.  C,  8  8085,  to  enable  him  to 
take,  should  take  the  good  will  into  account 
though  it  be  not  a  distinct  asset,  and  if  it 
was  not  considered  and  is  appropriated  by 
the  surviving  partner  he  may  be  CMnpelled 
to  account  for  its  value  to  the  deceased  part- 
ner's estate:  Rammelsberg  t.  Mitchell,  29 
O.  S.  22,  III  Longsdorfs  Notes,  436.  See 
also  Pabtitebshif. 

A  surviving  partner  taking  articles  al- 
ready manufactured  at  a  valuation  under 
O.  C,  1 8089,  based  on  the  firm's  price  lists, 
less  a  deduction  for  expense  of  ulliag^  pays 
for  the  good  will  as  to  thoee:  RammtMm-g 
V.  MitcheU,  29  O.  8.  22,  in  Longsdorfs 
Notes,  436. 


IV.    COMPETITION  OF  VENDOR  OP 
GOOD-WILL. 

A.   CovERAKT  Not  to  Compete. 

A  married  woman,  engaged  in  carrying  on 
the  bosinew  of  millinery  and  dressmaking 
with  her  separate  property,  sold  her  stock 
of  goods,  together  with  the  good  will  of  the 


business,  and  engaged  not  to  carry  on  Uie 
business  at  auy  time  in  the  future  within 
the  town  or  at  any  place  within  such  dis- 
tance of  said  town  as  would  interfere  with 
such  business,  whether  the  same  was  car- 
ried on  by  the  purchasers,  or  their  succes- 
sors;  such  agreement  in  equity  is  binding: 
Morgan  T.  PerftamM,  36  0.  8.  617,  III 
Longsdorfs  Notea,  873. 

Where  the  wife  of  a  party,  who  has  so  aold 
hia  business  a&d  entered  into  eaek  a  oonr 
tract,  attempts  to  carry  on  tbe  same  buaimsa 
within  the  prescribed  territory,  and  the  hus- 
band is  employed  by  her  at  a  fixed  salary, 
or  in  lieu  of  cnnpeBsatlon,  reedvee  hia  sup- 
port from  her  out  of  the  profits  of  her  busi- 
ness, such  conduct  of  the  husbuid  and  wife 
is  a  mere  evasion  and  clear  vitdatiou  of  the 
contract  of  Bale,  and  the  husband  will  be 
enjoined  from  assisting  in  carrying  on 
said  business  oi  the  wife,  and  the  wife  will 
be  enjoined  from  employing  the  husband  in 
her  business  within  the  prescribed  territory, 
and  from  selling  goods  manufactured  by  him 
without  said  territory :  Empson  V.  Biminger, 
8  Dec.  Rep.  629,  9  Bull.  86. 

Where  a  party  agreed  in  the  sale  of  his 
business  not  to  go  into  business  again  with- 
in four  squares  of  the  old  stand,  may  be  en- 
joined from  carrying  on  such  business  in 
bis  wife's  name  a  few  feet  more  than  four 
squares  distant:  Peterson  v,  Schmidt,  13  0. 
C.  C.  205,  7  O.  C.  D.  202. 

B.   Covenant  to  Compete. 

The  reservation  by  a  withdrawing  partner 
of  the  right  to  do  business  in  his  own  name 
or  in  any  name  other  than  that  of  the  old 
firm,  will  not  warrant  or  excuse  acts  impair- 
ing the  good  will,  such  as  holding  himself  out 
as  the  successor  ctf  the  old  firm,  printing  and 
circulating  bill  heads,  cards,  etc.,  calculated 
and  intended  to  deceive  custmners  of  the  old 
firm,  offering  special  inducements  to  ancA 
customers  to  trade  with  him,  etc.:  Burck- 
hardt  T.  Burekhardt,  42  O.  8.  474,  IV  Longs- 
dorfs Notes,  126  [reversing  Burdehardt  v. 
Burekhardt,  8  Dec.  R^.  496,  8  Bull.  253]. 

Special  efforts  made  1^  a  withdrawing 
partner  to  induce  eustomors  of  the  old  firm 
to  believe  he  is  its  successor,  or  to  deceive 
them  by  imitating  its  trade  marl^  and  spe- 
cial inducements  offered  to  old  customers  to 
induce  them  to  his  place  of  business  a&d  all 
other  unfair  means  resorted  to  by  him  or 
his  a^ients  axe  fwbidden  fay  the  plainot  prin- 
ciples of  common  honesty:  Burt^hardt  v. 
Burekhardt,  42  O.  8.  474,  IV  Longsdorfs 
Notes,  12S  [reversing  Burekhardt  T.  Burek- 
hardt, 8  Dec.  Rep.  496,  8  Bull.  2531. 

A  withdrawing  partner  selling  to  bis  co- 
partner the  real  and  personal  proper^  "to- 
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gether  with  the  good  will  of  the  busineBs 
heretofore  done  by  said  firm"  aod  stipulat- 
ing not  to  do  business  in  said  firm  name  but 
reserving  the  right  to  do  business  in  his  own 
name  or  under  any  other  name,  is  liable  for 
his  wrongful  acts  whereby  his  copartner  is 
deprived  in  whole  or  in  part  of  such  good 
will  and  exclusive  use  of  said  firm  name  to 
the  extent  of  the  injury  sustained:  Burdc- 
Jiardt  T.  BurekJiardt,  42  O.  S.  474,  IV  Longs- 
dorfs  Notes,  126  [reversing  Barckhardt  v. 
Burekhardt,  8  Dec.  Rep.  496,  8  Bull.  2S3]. 

V.  REMEDIES. 
A.  Damages. 

In  an  action  the  purchaser  of  the  good 
will  of  a  firm,  for  breach  of  the  contract  of 
sale*  the  measure  of  damages  is  not  the 
amount  of  improper  solicitation  of  the  cus- 
tomers of  the  old  Arm,  irrespective  of  its 
effect  upon  the  business  of  the  purchaser. 
The  damages  sliould  be  measured  by  the  in- 
jury sustained,  and  not  by  the  ineffectual 
attempts  to  injure:  Burckhardt  v.  Burck- 
hardt,  36  O.  S.  261,  III  LongsdorfB  Notes, 
848  [reversing  Burckhardt  v.  Burckhardt,  7 
Dec.  Rep.  258,  r,  Dec.  Rep.  185,  8  Am.  L. 
Rer.  418,  2  Bull.  22]. 

While  the  court  or  jury  may  not  be  able 
to  calculate  the  damages  resulting  from  the 
wrongful  acts  of  a  withdrawing  partner  im- 
pairing or  destroying  the  good  will  of  a 
business,  with  the  certainty  required  in  the 
case  of  a  bill  of  particulars,  yet  it  may  from 
tbe  facts  and  circumstances  estimate  the 
damages  sustained :  Burckhardt  v.  Burck- 
hardt, 42  O.  8.  474.  IV  Longsdorfs  Notes, 
125  [reversing  Burckhardt  v.  Burckhardt,  8 
Dec.  Rep.  406,  8  Bull.  253].  For  the  final 
determination  of  damages  in  case  of  Burck' 
hardt  V.  Burckhardt,  after  the  decision  in  36 
0.  S.  261,  III  Longsdorfs  Notes,  848,  42  0. 
S.  474,  IV  Longsdorf's  Notes,  125,  and  the 
general  considerations  upon  which  it  was 
based,  see  Burckhardt  v.  Burckhardt,  9  Dec. 
Rep.  477,  14  Bull.  108,  which  was  modified 
and  affirmed,  without  opinion,  Burckhardt  T. 
Burckhardt,  IS  Bull.  321.  See  also  Dahaqes. 

B.  iNJimCTIOIf. 

Infringement  of  the  good  will  of  a  pro- 
prietary medicine  called  Piso'a  Cure  for  Con- 
sumption, by  usii^  or  imitating  the  nam^ 
win  be  enjoined  until  it  it  proved  that  con- 
sumption is  incurable,  and  therefore  the 
name  is  a  misrepresentation.  The  court  will 
not  judicially  notice  that  consumption  is  in- 
curable: Pito  Co.  T.  Votght,  4  O.  N.  P.  347, 
6  0.  D.  (N.P.)  470. 

Where,  at  a  receiver's  lale,  one  purchases 
the  pluit  and  good  will  of  a  dissolved  firm 


and  continues  tbe  business  at  the  old  stand, 
a  member  of  the  old  firm  going  into  the 
same  business  will  be  enjoined  from  solicit- 
ing ciutomers  of  the  old  firm  to  leave  the 
old  stand  and  deal  with  him:  Rtchardsott  t. 
Weatfohn,  8  Dec  Rep.  194,  6  BnlL  238,  « 
Dec.  Rep.  1043,  9  Am.  L.  Rec.  728.  8se  alw 
InjDifcnoif. 

VI.  PLEADING. 

In  an  action  brought  by  a  withdrawing 
partner  on  notes  and  mortgage  given  by  a 
copartner  purchasing  the  real  and  personal 
propwty  together  with  the  good  will  and  the 
exclusive  use  of  the  firm  name  for  the  un- 
paid purebase-money,  such  pnrdiaser  may 
assert,  counterclaim,  his  claim  for  dam- 
ages on  account  of  the  wrongful  acts  of  such 
withdrawing  pMi»er  depriving  him  in  whole 
or  in  part  of  such  good  will  and  ezclnaive 
use  of  said  firm  name:  Burdskardt  T.  Burck- 
hardt, 36  O.  8.  261,  III  LongsdorfB  Notes. 
848  [reversing  Burckhardt  v.  Burekkardt,  7 
Dee.  Rep.  258,  2  Bull.  22,  3  Am.'  L.  Rec 
4181;  Burckhardt  V.  Burckhardt,  ^  O.  S. 
474,  IV  Longsdorf's  Notes,  125  [reversing 
Burckhardt  T.  Burckhardt,  8  Dee.  Bep.  496, 
8  Bull.  253]. 

For  the  geenral  discussion  at  the  subject 
of  pleading,  see  Plbadinqs. 

VII.  EVIDENCE. 

Owing  to  tbe  peculiar  character  of  prop- 
erty, known  as  the  good  will  of  a  business, 
which  depends  upon  the  contingencies  of 
trade,  that  degree  of  certainty  as  to  proof 
of  damages  is,  in  the  nature  of  things,  not 
attainable  as  in  most  cases  of  breach  of  con- 
tract. All  that  is  required  is  that  d^ree  of 
certainty  which  the  nature  of  the  case  will 
admit:  Burckhardt  v.  Burckhardt,  42  O.  S. 
474,  IV  Longsdorf's  Notes,  126  [reversing 
Burckhardt  v.  Burckhardt,  8  Dee.  Rep.  496, 
8  Bull.  253]. 

Where  the  injury  complained  of  results  in 
seriously  affecting  the  business  of  a  par- 
chaser  of  the  good  will,  as  tbe  successor  of 
the  old  firm,  by  which  a  large  part  of  it  ma 
for  the  time  taken  away,  be  is  entitled  to 
recover  adequate  damages,  and  is  not  limited 
in  his  proof  of  the  same,  to  loss  of  commis- 
sions or  profits  on  the  business  done  by  cus- 
tomers of  the  old  firm  who  were  induced 
to  deid  irith  the  seller:  Burckhardt  T.  Burck- 
hardt, 42  0.  S.  474,  IV  Longsdorfs  Notes, 
126  [reversing  Bun^hardt  T.  Burdehardt,  8 
Dee.  Rep.  496,  8  Bull.  253]. 

Although  the  tangible  property  and  the 
good  will  were  sold  by  a  withdrawing  part- 
ner as  an  entirety,  for  a  gross  sum.  It  is 
competent  to  show  the  value  of  the  properly, 
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with  and  without  the  good  will,  and  how 
much  lesB  valuable  the  purchase  is  with  the 
good  will  impaired  or  destroyed  than  the 
purobaae  price.  This  will  measure  the  dam- 
ages, when  more  satisfactory  proof  is  not 
attidnable  or  where  from  the  nature  of  the 
case  it  is  difficult  or  impossible  to  show  the 
actual  loss  of  the  businesB,  hy  the  wrongful 
acts  complained  of:  Burckhardt  v.  Buret;- 
hardt,  42  0.  S.  474,  IV  Longsdorfa  Notes, 
125  (reversing  Burckhardt  v.  Bun^hardt,  8 
Dec.  Rep.  406,  8  Bull  253]. 

Where  the  injury  is  an  interruption  of 
business,  causing  diminution  of  it,  it  is  dif- 
ficult to  establish  damages  to  a  bigh  degree 
of  certainty  and  by  direct  proof,  and  proof 
of  special  pecuniary  damages  is  not  neces- 
sary to  the  interposition  of  a  court  of 
ei^uity:  BroM  d  Iron  Worka  Co.  v.  Payne, 
60  O.  S.  115,  IV  Longsdorf  B  Notes,  487. 

For  the  general  discussion  of  the  nibject 
of  evidence,  see  Eyidknce. 

GOODS  AND  CHATTELS. 

See  PiitsoNAi;,  Pbopebtt  and  cross  refer- 
ences thereunder. 

GOODS  SOLD  AND 
DELIVERED. 

See  Sales;  Assumpsit. 

GOVERNMENT. 

One  of  the  chief  functions  of  government 
is  to  prevent  extortion  and  oppression  and 
to  foster  a  productive  industry  by  maintain- 
ing a  just  division  of  the  fruits  of  industry. 
This  is  distributive  justice  as  it  is  known  to 
jurisprudence:  Kealey  v.  Faulkner,  7  O.  N. 
P.  (N.8.)  49,  18  O.  D.  (N.P.)  498. 

GOVERNMENTAL 
AGENCIES. 

A  state  agency  can  not  claim  exemption, 
as  may  a  private  property  owner,  from  the 
operation  of  an  act  prescribing  duties  to  be 
performed  by  another  state  agency:  Board 
of  Edttoation  T.  Sawyer,  7  O.  N.  P.  {N.S.) 
401,  19  O.  D.  (N.P.)  1. 

A  fluit  a^nst  a  public  eorporatitm  having 
no  other  powers  than  the  performance  of  a 
function  of  the  government  and  accomplish- 
ing no  other  object,  is  a  suit  against  the 
government  and  its  property,  although 
nominally  the  suit  Is  against  the  corporation 
only:  OverholKr  v.  Home  for  Dieabled  Sol- 
diere,  68  O.  S.  286,  IV  Longsdorfs  Notes, 
942. 


A  worichouse  does  not  cease  to  be  a  public 
or  governmental  agency  because  some  rev- 
enue is  derived  from  the  labor  of  the  in* 
mates,  where  the  revenue  is  applied  in  most 
part  for  its  maintenance  and  operation.  In 
such  case  the  revenue  is  incidental  to  the 
main  purpose:  Bell  v.  Cincinnati,  80  0.  8. 
1,  IV  Longsdorfs  Notes,  1 049  [  affirming 
Bell  V.  Cincinnati,  7  O.  N.  P.  (N.8.)  85,  19 
O.  D.  (N.P.)  123;  distinguishing  Toledo  T. 
Gone,  41  O.  S.  149.  IV  Loi^^rfs  Notes, 
66J.  See  also  WoBKHOUsn. 

A  board  of  education  has  the  capacity  to 
bring  suit  to  enjoin  oppressive  and  arbitrary 
acts  of  another  state  agency,  whereby  school- 
houses  are  closed  and  school  children  de- 
prived of  the  advantages  of  the  public 
schools:  Board  of  Bduoaition  V.  Sawjfer, 
7  O.  N.  P.  {N.S.)  401.  63  Bull.  388.  See 
also  SoHOOLS,  Ptjbuo. 

Public  records  are  open  to  the  in^>ection 
of  all  persona,  regardless  of  their  lack  of 
interest.  Mandamus  lies  to  enforce  such 
right.  The  proceedings  of  tiie  tax  commis- 
sion of  Ohio  are  such  public  records;  State, 
ex  rel.,  v.  Dittey,  12  O.  N.  P.  (N.S.)  319,  23 
O.  D.  (N.P.)  31.   See  also  Taxation. 

The  National  Home  for  Disabled  Volun- 
teer Soldiers  is  a  corporation  created  1^ 
Congress  for  the  purpose  of  performing  an 
appropriate  and  eonatitutic^al  function  M 
the  federal  government,  and  for  national 
purposes  only;  and  as  such  is  a  {wrt  of 
the  government  of  the  United  States,  and 
can  not  be  sued  in  an  action  sounding  in 
tort:  OverhoUer  t.  Home  for  DieahUd  Sot- 
diera,  68  O.  S.  286,  IV  Longsdorfs  Notes, 
042.   See  also  Soumss'  Hoke  at  Dattoit. 

If  it  be  true  that  holding  and  maintaining 
of  public  parka  by  a  municipality  is  done  in 
its  private  capacity  rather  than  as  a  gov- 
ernmental function,  G.  C,  S  3714,  may  be 
construed  as  including  parks  under  the  head- 
ing of  "public  grounds,"  and  therefore  as  im- 
posing the  same  obligations  upon  the  city 
with  reference  to  public  parks  as  with  ref- 
erence to  streets  and  bridges:  Harff  T.  Cin- 
cinnati, 11  O.  N.  P.  (N.S.)  41. 

A  municipality  in  acquiring  and  maintain- 
ing public  parks  acts  in  a  private  rather 
than  a  governmental  capacity,  and  is  liable 
for  n^ligence  in  keeping  the  pathways  in 
such  condiUon  that  injury  results  to  one 
rightfully  in  the  park  and  exercising  dne 
care:  Barff  v.  (7tncinnali,  11  O.  N.  P.  (NJ3.) 
41.   See  also  STBsirra. 

A  municipal  corporation  acting  through 
a  board  of  health,  which  within  scope  <a 
its  statutory  powers  fumigates  premises 
wherein  a  person  has  been  sick  with  a  con- 
tagious disease,  acts  in  a  go>vemmental  ear 
pacity:  Weet  v.  Mt.  Waahinffton.  0  O.  N.  P. 
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(N.S.)  261,  20  0.  D.  (N.P.)  126.  See  also 
MinnciPAL  CoBP(»iATions. 

GOVERNMENTAL 
POWERS. 

In  the  exercise  of  purely  goverjunental 
funetiooB  public  authorities  charged  with 
them  are  bound  to  transmit  the  powers  in- 
trusted to  them  unimpaired  to  their  suc- 
cessors; but  in  the  exercise  of  proprietary 
functions,  they  are  controlled  by  no  sucb 
rule,  and  may  exercise  their  business  judg- 
ment as  private  trustees  might  do:  Ampt  T. 
Cindtmati,  2  O.  N.  P.  {N.S.)  489,  15  O.  D. 
(N.P.)  237,  1  Hosea,  304. 

A  city  is  not  conducting  a  private  corpor- 
ate enterprise  in  putting  some  of  the  prison- 
ers confined  in  its  workhouse  to  labor  in  a 
quarry  and  selling  some  of  the  product  ob- 
tained by  them,  but  is  exercising  a  delegated 
state  fonetion  in  furtherance  of  upholding 
the  public  peace:  Bell  v.  Cincinnati,  7  O.  N. 
P.  (N.S.)  36,  19  O.  D.  (N.P.)  123  [affirmed, 
Bett  r.  Oilunminati,  80  O.  S.  I.  IV  Longsdorf  s 
Kotes,  1049]. 

A  mnnieipalify  constructs  and  maintains 
a  workhouse  virtue  of  the  govemmoital 
aa  disUngnishad  from  the  corporate  powers 
with  which  it  is  vested:  Rose  v.  Toledo,  1 
O.  C.  C.  (N.B.)  321,  14  O.  C.  D.  540. 

The  power  to  regulate  the  price  of  public 
ntilities  la  a  governmental  power,  the  sur- 
render of  whidi  is  never  to  be  presumed: 
ChiUioothe  v.  Gaa  Co.,  8  0.  N.  P.  88,  11  0. 
D.  (N.P.)  24. 

The  power  conferred  on  municipalities  to 
preserve  the  peace  and  protect  persons  and 
property  by  the  arrest  of  offenders  and  their 
commitment  and  detention  in  jail  or  work- 
houses, is  of  a  public  or  governmental  nar 
ture,  in  which  ^e  sovereign  state  exercises 
its  functions  through  the  aid  of  a  munici- 
pality: Qreen  v.  Commxisioners,  3  O.  C.  C. 
(N.S.)  212,  13  O.  C.  D.  43. 

A  municipality  is  not  liable  to  a  prisoner 
confined  in  a  workhouse  maintained  by  it, 
who  complfuns  that  be  suffered  in  health  by 
bong  placed  in  a  small,  damp  and  insani- 
tary dungeon:  Rote  v.  Toledo,  1  O.  C.  C. 
(N.S.)  321,  14  0.  C.  D.  540. 

Municipal  corporations  while  exercising 
governmental  powers  are  not  liable  for  the 
wrongful  acts  of  its  agents  and  employes  in 
carrying  out  or  performing  such  powers: 
Roae  V.  Toledo,  1  O.  C.  C.  (N.S.)  821,  14  O. 
C.  D.  540. 

Under  the  grant  of  power  del^ated  by 
the  state  to  municipalities,  investing  th^ 
with  corporate  power,  the  chief  function  of 
which  is  to  regulate  and  govern  in  local 
affairs   which  concern  the  inhabitants  of 


each  particular  locality,  each  munieipalify 
becomes  the  agency  of  the  state  in  the  ex- 
ercise of  governmental  functions  to  the  ex- 
tent and  in  the  respect  to  which  the  grant 
is  for  the  purposes  of  subordinate  local 
administration:  Raynolde  v.  Cleveland,  13  0. 
D.  (N.P.)  125. 

A  municipal  governmental  function  is  one 
imposed  or  required  for  the  protecti<m  and 
benefit  of  the  general  public,  not  having  re- 
gard to  any  particular  benefit  to  be  derived 
as  a  corporate  body  or  to  the  citisens  col- 
lectively uutside  their  relatdon  to  the  state: 
Bloom  T.  VevMrk,  3  O.  N.  P.  (N.S.)  480,  16 
O.  D.  (N.P.)  893. 

A  oity  can  not  be  bdd  liable  for  wrongs 
or  torts  resulting  from  the  exereise  of  gov- 
ernmental functiraa:  Bloom  T.  UTeuarib,  S 
O.  N.  P.  (N.a)  480,  10  O.  D.  (N.P.)  898. 
Stc  also  Municipal  Corpobations. 

The  duty  to  maintain  the  streets  of  a  city 
is  governmental,  and  the  liability  of  the  city 
for  damages  for  injuries  resulting  from  neg- 
ligence In  maintaining  them  in  the  absence 
of  a  statute  is  questioned:  Daytoit  t. 
Claeer,  76  O.  S.  471,  IV  LDDgBdorfa  Notea, 
1026. 

Streets  belong  to  the  public  and  as  such 
are  peculiarly  subject  to  legislative  control. 
It  is  none  the  less  a  governmental  power 
that  the  legislature  sees  fit  to  exercise  its 
power  through  the  agency  of  a  municipal 
corporation:  BvlHoan  t.  Oolumhw,  12  0.  D. 
(NJ.)  660. 

A  city  in  exercising  its  jurisdiction  over 
its  streets,  performs  a  puUie  duty  placed 
upon  it  aa  agent  of  the  state  and  not  in  its 
private  right  or  1^  reaaon  of  its  private  ex- 
istence: Wright  T.  O&erltn,  3  O.  G.  a  (N.S.) 
242,  13  O.  G.  D.  600. 

6.  C,  %  3729,  authorising  the  vacation  of 
streets  and  alleys  by  a  city  council  is  a  sum- 
mary proceeding  having  reference  to  the  in- 
terests of  the  general  public,  and  is  not 
binding  upon  abutting  property  owners  who 
do  not  petition  or  consent.  Such  proceeding 
invokes  governmental  functions,  which  can 
not  be  reached  by  process  of  injunction  on 
the  part  of  one  who  is  individually  affected: 
Schlemmer  v.  Steinman  Co.,  2  O.  N.  P.  (N. 
S.)  293.    See  also  Stbeets. 

The  power  given  a  municipality  to  prevent 
injury  or  annoyance  from  anything  offensive 
or  unwholesome,  and  to  cause  any  nuisance 
to  be  abated,  is  governmental,  and  the  mu- 
nicipality is  not  liable  for  damages  frtan  a 
private  nuisance  resulting  from  its  omission 
to  exercise  the  power  by  the  adoption  of  res- 
olutions or  ordinances,  or  for  damages  frMn 
such  nuisance  occasioned  by  a  failure  of  its 
officers  to  enforce  resolutions  or  ordinances 
adopted  in  t^e  exercise  of  that  power:  Jfwis- 


Digitized  by  Google 


S3S3 


OOTEBirOB  I. 


8324 


fUld  T.  BrUtor,  76  O.  8.  270,  IV  Longidorf  ■ 
Notei,  1024.   Bee  also  Nuisahcb. 

A  munielpal  corporation,  in  managing  and 
eontrolling  a  vorkliouBe  nnder  the  provisions 
of  G.  C,  I S624,  acts  in  a  governmental  ca- 
pacity, and  not  in  a  proprietary  or  buai- 
nees  relation  to  the  inmates  or  persons  in  its 
employ:  Bell  T.  OneinnaH,  80  O.  S.  1,  IV 
Lmgsdorf's  Notes,  1049  [afBrming  Bell  t. 
diteitmati,  7  0.  N.  F.  {VS.)  36,  19  O.  D. 
(NJP.)  123]. 

One  employed  and  acting  at  the  time  as  a 
guard  of  workhonse  prisoners  working  in  a 
stone  quarry  within  the  corporation,  and 
who  is  injtured  by  an  explosion  while  at- 
temptit^  to  remove  the  lid  of  a  box  of  per- 
cuBsion  caps  to  be  used  in  setting  off  a  blast 
in  the  quarry,  can  not  recover  damages  of 
the  mnnicipaJ  corporation  for  injuries  sus- 
tained by  the  ocplosion:  Bell  v.  Cincinnati, 
80  O.  S.  1,  IV  Longsdorf's  Notes,  1049 
[affirming  Bell  v.  CindnnaU,  7  0.  N.  P. 
(N.S.)  35,  19  O.  D.  (N.P.)  123].   See  also 

WOBKHOUSBS. 

The  powers  vested  by  statute  in  trustees 
charged  with  acquiring  lands  and  building 
and  equipping  an  improved  system  ol  water 
supply  for  the  city  of  Cincinnati,  are  "pro- 
prietary" is  their  nature,  and  not  "govern- 


mental": An^t  V.  Oinoinnati,  2  0.  N.  P. 
(N.S.)  489,  15  O.  D.  <N.P.)  237,  1  Hosea, 
304.   See  aJso  Cincinnatl 

Pennanent  structures  within  the  lines  of 
a  publie  road  (being  stone  abutments  of  a 
railroad  bridge),  however  long  continued 
will  not  bar  action  to  compel  their  removal 
(denying  application  of  Evana  T.  Otnoiimati, 
S  0.  S.  649).  And  it  makes  no  difference 
that  the  road  was  a  toll  turnpike  when 
the  obstructions  were  built  and  was  not  aban- 
doned as  such  for  over  tw^nt^-one  years 
thereafter  and  especially  where  the  railroad 
had  no  charter  power  to  occupy  highways  in 
such  a  way  as  to  interfere  with  public  use. 
The  interest  of  the  county  in  a  public  road 
is  governmental  and  not  proprietary:  Com- 
miaaiowera  v.  BailiDay  Co.,  12  0.  N.  P.  (N.S.) 
129.   See  also  LiiaTATiON. 

GOVERNMENT  BONDS. 

See  Taxatidk. 


GOVERNMENT  LANDS, 

See  Grants  ;  Public  Lands  ;  Jubisdic- 
Tn>N;  ViBvnfiA  MiuTABT  Lands. 


GOVERNOR. 

Scope  Note. — Includes  the  appointing  power  of  the  governor,  the  pouter  to  pardon  and 
reprieve,  the  power  to  sign  and  veto  billa,  extradition,  iaauimg  eommiaaiona,  power  to  convey 
tm  beht^  of  the  state,  and  the  control  of  hie  eonduet  &y  the  oourte. 

CxoBS  Reference. 

Vor  the  neeessity  of  presenting  bills  to  the  governor,  see  STATims. 

AHALTTICAL  OUTUirB. 

L  Appointing  Power,  8323. 

n.  Power  to  Pardon  and  Reprieve,  8326. 

m.  Power  to  Sign  and  Veto  Bills,  8327. 

IV.  Estradition,  8327. 

V.  braing  Oommissiona,  8328. 

VI.  Power  to  Convey  on  Behalf  of  State,  8328. 
Vn.  Oontrol  of  Oondnct  by  Courts,  8329. 


I.    Al'POINTING  POWER. 

The  power  to  appoint  officers  does  not  in- 
here in  the  office  of  governor.  When  no  such 
power  is  conferred  on  the  governor  by  the 
constitution  or  by  a  valid  enactment  of  the 
legislature,  be  can  not  exercise  such  power. 
The  power  to  appoint  to  fill  vacancies  has 
been  delegated  by  the  people  to  the  l^isla- 


tive  hraneh  of  the  government,  and  that 
branch  has  by  law  directed  the  governor 
to  perform  it,  it  becomes  therefore  a  purely 
ministerial  duty  to  appoint:  StaPs,  ea  reU, 
Y.  Ifaah,  66  0.  S.  612,  IV  Longsdorfs  Notes, 
919. 

The  legislature  can  confer  on  the  governor 
a  power  to  appoint:  State,  ew  rel.,  v.  Cov- 
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ingttM,  20  O.  S.  102,  III  Longsdorfa  Notw, 
444. 

The  duty  Uid  power  of  making  iHppoint- 
ment  to  fill  a  Tacant^  in  the  office  of  lieu- 
tenant goTernor,  is  not  specially  conferred 
on  the  executive  branch  of  the  gOTernment 
by  the  coiutitution  and  rest*  wiierever  the 
lagtalature  may  vest  it.  Sneh  duty  beinj; 
imposed  on  the  governor  by  statute,  it  is  not 
an  executive  function,  but  is  a  ministerial 
duty:  Bute,  ex  ret.,  v.  Vaah,  66  O.  S.  612, 
IV  LongsdorfB.  Notes,  919. 

There  is  no  provision  in  the  conatitution 
for  fining  a  vacancj*  in  the  ofBce  of  lieaten- 
ant  governor  except  as  authorized  under  Art. 
II,  1 27,  and  when  such  vacancy  occurs  it 
must  in  all  cases  be  filled  by  appointment 
by  the  governor  as  provided  in  G.  C,  j  141 : 
State,  M>  rel,  v.  Naah,  66  O.  8.  612,  IV 
Longsdorf's  Notes,  919.  See  also  Lieuten- 
AST  GOVEBNOB. 

The  governor  must  fill  a  vacancy  which 
occurs  in  the  office  of  lieutenant  governor, 
and  such  appointee  is  to  hold  office  until  his 
successor  is  elected  and  qualified,  and  such 
election  will  be  the  first  election  at  which  a 
lieutenant  governor  would  have  been  chosen 
if  no  vacancy  had  existed,  occurring  more 
than  thirty  days  after  such  vacancy:  State, 
ea  rel.,  v.  Naah,  66  O.  S.  612,  IV  Longsdorf's 
Notes,  919. 

Commisaioners  to  erect  a  soldiers*  monn- 
ment  are  not  officers,  and,  accordingly,  their 
ai^intment  by  the  l^ialature  would  not  be 
unconstitutional.  If  they  were  officers,  a 
statute  for  their  appointment  by  the  ^^ov- 
emor  from  tlie  Soldiers*  and  Sailors'  Union 
would  not  infringe  the  constitution,  for  the 
statute  is  impersonal:  Gletuon  v.  Cleveland, 
49  O.  8.  431,  IV  Longadorrs  Notes,  463.  See 

also  CONSTITDTIONAI,  LAW. 

The  governor  may  be  invested  by  the  leg- 
islature with  power  to  appoint  a  city  board. 
And  this  does  not  impair  any  of  the  un- 
delegated powers  which  by  Art.  I,  S  20,  of 
the  Ohio  constitution,  remain  with  the  peo- 
ple: 8tat€,  ex  rel.,  v.  Smith,  44  O.  S.  348, 
IV  Longsdorf's  Notes,  216. 

Whether  the  act  of  95  v.  203,  as  to  the 
Toledo  police  commissioners  was  void  be- 
cause violative  of  the  principles  of  local  gov- 
eniment,  or  because  conferring  upon  the  gov- 
ernor powers  which  he  is  not  competent  to 
receive  and  exercise,  was  not  decided:  State 
T.  yonea.  66  O.  8.  453,  IV  Longsdorft  Notes, 
912. 

The  governor's  power  of  removal  of  a  po- 
lice commissioner  under  R.  S.,  1  1872  (re- 
pealed, 96  v.  96),  is  administrative  and  not 
judicial,  and  hence  not  in  conflict  with  Art. 
IV,  S  1,  of  the  constitution  of  Ohio,  confer- 
ring the  judicial  power  on  the  courts:  Stale, 


em  reL,  v.  Hairktm,  44  O.  8.  99,  IV  Lo^ 
dorf's  Notes,  196.    See  also  Omot. 


n.    POWER  TO  PARDON  AND 
REPRIEVE. 

A  statutory  provision  similar  to  G-  C, 
1 99,  with  reference  to  reprieve  doea  not  ren- 
der invalid  an  unconditional  reprieve  which 
doea  not  change  the  nature  of  the  pmtish* 
ment  but  merely  postpones  the  time  at  which 
such  punishment  shall  be  inflicted,  even  if 
the  prisoner  does  not  consent  thereto:  Bter' 
tinff  V.  Drake,  29  0.  S.  467,  III  Longsdorfs 
-Votes,  480. 

G.  C,  1  12399,  does  not,  when  read  in  con- 
nection with  G.  C,  i  93,  attempt  to  with- 
draw the  pardoning  power  from  the  gover- 
nor, but  merely  forbids  the  board  of  par- 
dona  to  recommend  for  pardon  a  person  con- 
victed of  murder  in  the  first  degree:  State 
V.  Schiller,  70  O.  S.  1,  IV  Longsdorfs  Notes, 
067;  State  v.  Jones,  5  O.  N.  P.  390.  8  O.  D. 
(N.P.)  645. 

A  full,  unconditional  pardon,  delivered,  is 
irrevocable;  and  where  a  person  imprisoned 
on  a  sentence  for  felony  aeelcs  a  discharge  by 
habeas  corpus,  based  on  such  pardon,  the 
pardon  having  been  issued  by  the  governor 
pursuant  to  the  constitution  and  statute,  on 
the  certificate  of  the  physician  to  the  pen- 
itentiary that  the  prisoner  is  in  imrainent 
danger  of  death,  it  is  not  competent  in  this 
state,  under  existing  statutes,  to  impeach 
the  pardon,  in  such  proceeding,  by  proof  that 
the  physician's  certificate  was  obtained  by 
false  representations  of  the  prisoner,  and  bis 
fraudulent  acts,  with  respect  to  his  health, 
such  representations  having  been  made,  and 
acts  done,  for  the  pur[»>se  of  obtaining  such 
certificate  and  such  pardon :  Knapp  T. 
Thomas,  39  O.  S.  377,  III  Longsdorfs  Notes, 
1037. 

The  commutation  of  the  pnnlahmeot  of 
a  lunatic  convict  by  the  governor  is  Valid 
and  tsAuA  effect  without  the  acceptuice  or 
consent  of  the  convict,  and  can  not  b«  de- 
feated or  invalidated  by  the  convict's  re- 
jection or  refusal  of  it  wlien  restored  to  rea- 
son. Accordingly,  the  commut^on  ot  a 
death  sentence  to  life  imprisonment  made 
while  the  convict  is  insane  is  valid-,  and 
after  the  convict  is  restored  to  reason  he 
can  not  be  released  on  habeas  eorpusi  Ba 
parte  Victor,  31  O.  S.  206,  III  Lon^orfa 
Notes.  574. 

Under  Art.  Ill,  1 11,  of  the  conatitution, 
the  governor  is  authorized  of  his  own  mo* 
tion  to  reprieve  or  suspend  for  a  apeeiflcd- 
interval  of  time  the  execution  of  a  priMMr 
under  sentence  of  death.  Such  reprieve  ia 
not  conditional  'and  the  consent  of  the  pris- 
oner thereto   is  unnecessary:   SteriiHg  T. 
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Draka,  29  0.  a  467,  Ul  Longsdorf  ■  Notes. 
489. 

A  reprieve  takes  effect  without  the  consent 
of  the  convict,  and  upon  the  expiration  of 
the  time  fixed  for  the  reprieve,  the  original 
sentence  may  be  carried  into  effect:  Sterling 
V.  Drake,  29  0.  S.  4S7,  IIT  Longsdorfs  Notes, 
480. 

in.   POWER  TO  SIGN  AND  VETTO  BILLS. 

An  tmtry  in  a  record  which  is  kept  in  the 
office  of  the  gonmor  pursuant  to  lav,  and 
which  with  his  acquiescence  is  used  to  perpet- 
uate evidoioe  of  the  preaentation  to  him  of 
hills  which  have  been  |»8Bed  by  both  houses  of 
the  general  assembly,  such  entry  being  made 
by  a  subordinate  of  the  governor  in  the  dis- 
charge of  the  duties  prescribed  1^  him,  and 
showing  the  presoitatiim  of  an  identified  bill 
on  a  certain  day,  is  competent  and  sufficient 
to  prove  such  presentation;  and  it  is  not 
ccmpetent  to  ^ow,  in  ccmtradietion  of  such 
record,  tiiat  the  governor  was,  hj  reason  of 
illness,  disabled  from  receiving  or  considering 
such  bill,  the  govemw  not  having  in  fact  re- 
linquished the  duties  of  his  office;  Wrede  V. 
Riehanieon,  77  O.  8.  182,  IV  Longsdorfs 
Notes,  1031  [affirming  Wrede  v.  Riohardaon, 
6  O.  N.  P.  {NJB.)  127]. 

IV.  EXTRADITION. 

The  governor's  powers  in  issuing  extradi- 
tion requisitions  rest  on  the  constitution  and 
laws  of  the  United  States,  and  not  on  those 
of  the  sUte.  Accordingly,  G.  C,  1  109, 
providing  for  extradition  in  cases  of  felony, 
can  neither  grant  nor  Umit  his  power,  and 
he  has  power,  and  it  is  his  duty  to  issue  a 
requisition  in  cases  of  misdemeanor:  State 
v.  Hudaon,  2  O.  N.  P.  1,  2  O.  D.  (N.P.)  41 
[affirmed,  State  v.  Hudson,  10  O.  C.  D.  812, 
and  affirmed,  without  opinion,  Hudson  v. 
State,  S2  O.  S.  673].   See  also  Extbadition. 

The  governor  has  no  discretion  if  the  case 
comes  within  the  statutes,  but  he  may  de 
termine  whether  the  case  does  in  fact  come 
within  the  statutes:  Work  v.  Corrington,  34 
O.  S.  64,  in  Longsdorfs  Notes,  698. 

If  the  governor  finds  that  extradition  is 
sought  for  some  ulterior  motive,  such  as  com- 
pelling the  payment  of  a  civil  liability,  he 
may  refuse  to  issue  a  warrant  for  the  arrest 
of  the  iUl<^  fugitive:  Work  t.  Corritigton, 
84  a  8.  64,  in  Loi^sdorf  s  Notes,  698. 

If  the  governor  determines  thsl  the  pro- 
ceedings are  brought  for  ulterior  motives,  he 
may  revoke  a  warrant  issued  1^  his  prede- 
cessor, even  if  the  alleged  fugitive  is  in  the 
custody  of  the  agent  of  the  demanding  state: 
Work  T.  Oorringtim,  34  O.  S.  64,  in  Longs- 
dorPs  Notes,  698. 


If  the  demand  for  extradition  charges  the 
accused  with  b^ng  "a  fugitive  from  justice," 
the  governor  may  construe  such  language  to 
charge  that  the  accused  has  fled  to  avoid 
prosecution:  Ex  Parte  Sheldon,  34  O.  8. 
319,  III  Longsdorfs  Notes,  719. 

The  determination  by  the  governor  that 
a  crime  has  been  committed  is  not  binding 
on  the  courts:  In  re  Hampton,  I  O.  N.  P. 
181,  2  O.  D.  (N.P.)  659. 

If  a  governor  signs  a  blank  warrant  and 
iu  his  absence  and  without  his  express  au- 
thorify  the  secretary  fills  in  the  name  of 
the  accused  in  the  appropriate  blank,  such 
warrant  is  defective  and  the  accused  must 
be  discharged,  although  it  ia  said  that  the 
governor  may  issue  a  valid  warrant  upon 
the  same  paper:  In  re  Craig,  7  O.  N.  P. 
(N.S.)  307.  19  O.  D.  (N.P.)  843;  In  re 
Paj/ne,  7  Dec.  Rep.  288,  2  Bull.  76. 

If  the  governor  has  signed  a  warrant  in 
blank  and  snbsequently  autiiorixes  the  issn- 
ing  of  such  warrant  with  the  name  ot  the 
accused  inserted,  such  warrant  is  valid,  even 
if  such  aufliority  is  i^ven  1^  long  distance 
telephmie  from  New  York:  In  re  Polly,  8  O. 
N.  P.  (N.S.)  265,  16  O.  D.  (N.P.)  427. 

The  fact  that  the  governor  has  issued  a 
warrant  as  a  result  of  his  determinatiini  that 
the  demanding  state  was  entitled  to  extradi- 
tion of  the  accused  does  not  prevent  the 
court  frmn  reviewing  the  same  questions  at 
this  hearing:  Witcoca  t.  Jfobte,  34  0.  8.  520, 
in  Longsdorfs  Notes,  733;  7n  re  Mutokler, 
S  O.  N.  P.  (N.S.)  345,  19  O.  D.  (N.P.)  687. 

V.    ISSUING  COMMISSIONS. 

Until  a  commission  issues  to  one  who  is 
elected  judge,  he  is  not  a  judicial  officer  and 
has  no  right  to  act  as  such:  State,  ea  rel., 
V.  Mogit,  5  O.  358,  I  Longsdorfs  Notes,  289. 

Under  a  statute  which  provides  that  the 
terra  of  the  justice  of  t^e  peace  is  three 
years  without  specifying  the  date  from  which 
such  term  is  to  run,  his  term  runs  from  the 
date  of  his  commission.  At  the  end  of  three 
years  from  such  date  he  baa  no  power  to  act 
as  a  justice  of  the  peace  and  a  judgment 
rendered  by  him  is  a  nullity:  Bushnell  v. 
Koon,  8  O.  C.  C.  (N.S.)  163,  18  0.  C.  D.  367 
[affirmed,  without  opinion,  JToon  v.  Buahneil, 
71  0.  S.  521]. 

VI.   POWER  TO  CONVEY  ON  BEHALF 
OF  STATE. 

When  the  governor,  in  the  exercise  of  au- 
tiiori^  ocpressly  conferred  upon  him  1^ 
statute,  grants  to  a  municipality  "all  the 
interest  of  the  state"  in  lands  which  it  owns 
in  fee  to  be  used  for  streets  and  other  pur- 
poses, the  munieipali^,  reaaving  the  right 
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to  use  the  imme  for  street  purposes  without 
eompensatioD,  may  execute  a  valid  lease  of 
such  lands  to  a  railroad  company  for  its 
general  purposes:  Bailrowt  T.  State,  «a  rel., 
86  O.  a  261. 

VII.   CONTROL  OF  CONDUCT  BY 
COURTS. 

A  writ  of  mandamuB  may  issue  against 
^  governor  eomnanding  him  to  perform  a 
purely  ministerial  act,  but  not  to  oonirol  his 
discretion  in  the  perfonnanee  thereof:  State, 
ea  rel.,  V.  Vath,  06  O.  8.  612,  IV  Longwlorf  s 
Notes,  910  [approving  and  following  State, 
em  rel.,  v.  Chase,  6  O.  8.  628,  II  Longsdorf  s 
Notes,  198].    See  also  Mandamus. 

The  governor's  decision  in  exercising  the 
political  and  executive  powers  cojiferred 
upon  him  by  the  constitution  is  conclusive. 
But  as  to  ministerial  acts  which  might  have 
been  devolved  upon  any  other  officer,  and 
affecting  any  apeciflc  private  right,  he  is 
amenable  to  the  compulsory  process  of  this 
court  by  mandamus.  The  independence  of 
branches  of  government  from  the  control  of 
each  other  arises  not  from  the  grade  of  the 
officer,  but  from  the  nature  of  the  acts  to  be 
done:  State,  eco  rel.,  T.  Ohaee,  5  0.  S.  528,  II 
Longsdorffl  Notes,  198.  See  also  Constitu- 
noNAi.  Law. 

The  governor  of  the  state  may  be  enjoined 
from  trying  an  officer  illesally:  Weher  v. 
Bithop,  7  Dec.  Bep.  661,  4  Bull.  776. 

An  officer's  only  evidence  of  title  to  act  is 
bis  commission.  If  the  officer  is  one  elected 
the  general  asseoibly,  and  tiiey  refuse  a 
cerUficate,  or  if  the  governor  refuse  a  com- 
mission, mandamus  may  lie.  But  where  the 
governor's  only  right  to  issue  m  commission 
is  on  certificates  of  election  by  the  bouse  of 
the  leigislature,  he  can  not  be  compelled  to 
issua  it  without  the  certificates:  State,  ex 
reh,  V.  Mogitt,  5  0.  358, 1  Longsdorfs  Notes, 
280.   See  also  OmoB. 

GRACE,  DAYS  OF. 

For  days  of  grace,  see  Nbgotiablb  In- 
smnuiiTB. 

GRADE. 

For  the  grade  in  municipal  corporationBy 
see  MuRioiPAL  Corporations. 

For  the  grade  of  roads,  see  Roads. 

For  the  grade  of  streets,  see  Strebts. 

No  judicial  interpretation  is  necessary  un- 
der  G.  C,  11 876.3,  et  aeq.,  to  authorize  a 
railway  company  to  change  the  grade  of  its 
line  In  order  to  avoid  difficult  grades  or 
curves,  the  presumption  being  that  the  com- 
pany would  not  undertake  an  expensive  im- 


provement unless  the  change  is  necesaaiy, 
but  where  an  appropriation  of  land  is  re- 
quired in  order  to  make  the  proposed  chai^, 
proof  should  be  made  to  the  court  as  to  the 
necessity  for  such  change:  Oommiationere  v. 
RoilHwy  Co.,  11  O.  0.  C.  (N.S.)  419,  12  O. 
C.  D.  805. 

The  authority  granted  by  O.  C,  118863, 
ef  seq.,  to  county  commissioners  and  a  rail- 
way company  to  abolish  a  dangerous  rail- 
way crossing  and  substitute  therefor  a  cross- 
ing other  than  at  grade,  is  not  limited  to 
the  substitution  of  an  overhead  or  under- 
grade crossing  at  the  point  of  the  old  inter- 
section, but  a  detour  may  be  made  for  a 
abort  distance  in  the  highway  in  order  to 
reach  a  more  practical  location  for  the  new 
crossing:  Stowr  v.  Railway  Co.,  9  0.  N.  F. 
(N.8.)  337,  20  0.  D.  (N.P.)  448. 

It  is  necessary  prerequisite  to  a  proeeed* 
ing  in  the  probate  court  by  a  railway  com- 
pany to  condemn  the  right  to  cross  with  ite 
track  or  tracks  a  street  or  alley  at  grade 
within  a  municipality,  that  a  petition  be 
first  filed  in  the  common  pleas  for  the  pur- 
pose  of  obtaining  an  order  permitting  such 
a  crossing  and  the  conditions  under  which 
it  may  be  made,  ai^  a  petition  in  snch  a 
proceeding  which  does  not  aver  the  granting 
of  such  an  order  is  vftuk  to  a  motion  to 
make  more  definite  and  certein:  Ko/iXwa/y  v. 
Boat  Liverpool,  10  O.  N.  P.  (N.S.)  157 
[affirmed,  1^  common  pleas  court,  September 
2,  1000,  and  by  the  circuit  court,  Nov«nber 
11,  1900,  wiUiout  opinion;  see  BaUwy  T. 
Liverpool,  10  O.  N.  P.  (N.B.)  167].  See  also 
Railroam. 

GRADE  CROSSINGS. 

For  grade  crossings,  see  Railioads  ; 
Strerb. 

GRADED  SCHOOLS. 

-  Bee  Schools,  Pubiio. 

GRADE  OF  OFFENSE. 

See  Fblokt;  Mi8i«icran«. 

GRADE,  PAVE,  WIDEN, 
ETC. 

See  AssESSHsnra;  Sibbbts;  Pubuo  Ooii< 

TRACTS. 

GRAFT,  GRAFTING. 

See  Bbibbt;  OmoE. 
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GRAIN,  ETC. 

The  Pennsylvania  Co.,  being  engaged  in 
the  oonatniction  of  certain  side-tracka, 
switch e«  and  other  improvements,  caused  to 
be  posted  near  the  place  where  said  work 
was  being  done,  written  notices  that  it  would 
"protect  all  claims  for  materials,  labor  and 
board."  It  was  held  that  the  claim  of  M 
for  hay,  grain,  straw  and  feed  furnished  by 
him  to  a  contractor^  for  teams  employed  on 
said  work,  was  not  a  claim  for  either  ma- 
terial, labor  or  board  within  the  language 
and  meaning  of  said  notice,  and  was  not  a 
claim  which  the  Pennsylvania  Company,  by 
tiie  posting  of  said  notices,  thereby  assumed, 
or  obligated  itself  to  protect  and  pay:  Penn- 
«ylnmta  Co.  t.  Uehaffejf,  75  0.  S.  432,  IV 
Longsdorf  s  Kotea,  1018. 

O.  i  8361,  while  it  is  terms  extends 
the  provisicnis  oi  O.  C,  1 8345,  to  such  per- 
scms  as  furnished  h^,  grain,  ete.,  on  the 
order  of  a  emtraotor  or  snboontractor  f6r 
fiieir  use  or  the  use  of  persons  employed  by 
them  or  eitha  of  them  while  furnishing  ma- 
terial or  labor  for  or  in  the  construction  of 
such  railroad,  does  not  extend  or  enlarge  the 
meaning  of  the  word  "materials;"  nor  does 
it  impose  upon  the  railroad  company  a  per- 
sonal liability  for  the  articles  thus  furnished 
if  no  lien  therefore  be  taken  and  perfected: 
Pmnsylvania  Co.  v.  Uehaffey,  76  0.  S.  432, 
IV  Longsdorf's  Notes,  1018. 

The  term  "materials"  as  used  in  G.  C, 
1 8345,  providing  for  a  lien  against  rail- 


roads, comprehends  and  includes  such  arti- 
cles only  as  are  furnished  for  and  to  be  used 
in  the  construction  of  euch  railroad.  A  per- 
son who  furnishes  hay,  grain,  straw  and 
feed  to  a  contractor  or  subcontractor  for 
the  teams  employed  on  said  railroad  is  not 
furnishing  materials  within  the  purview  and 
meaning  of  the  section:  Petmaylvania  Co. 
v.  Mehaffey,  75  O.  S.  432,  IV  Longsdorfa 
Notes,  1018.    See  also  Raiuoads. 

GRAMMATICAL  CON- 
STRUCTION. 

Sea  CoKTBAOTB;  Dbdb;  Statutks;  Wnxs, 
LSQAOnES  AHD  DxnsES. 

GRAND  ARMY. 

a  C,  1  13208,  which  provides  that  "who- 
ever sella,  exposes  for  sale,  gives,  barters,  or 
disposes  of  *  *  *  articles  of  traffic,  with- 
in four  miles  of  the  place  where  an  as- 
semblage of  people  is  collected  or  oolleeting 
for  religious  worship,  or  for  holding  a  har- 
vest home  festival,  grand  army,  sons  of 
veterans*  or  union  veterans'  union  celebra- 
tion or  reunion"  without  having  obtained  a 
permit  from  the  trustees  or  managers  of 
such,  assemblage,  and  imposing  a  penalty 
for  the  violation  thereof,  is  an  unconstitu- 
tional exercise  of  power  by  the  l^islature: 
State  V.  Coata.  10  O.  N.  P.  (N.S.)  349,  20 
U.  D.  (N.P.)  661.  See  also  CoNsnTcnoirAL 
Law. 


GRAND  JURY. 

Scope  Kote. — Includes  aelection,  qualification,  and  powers  of  persona  sworn  to  mguire 
into  public  offences  and  find  indictments;  and  the  general  conduct  of  the  business  of  the 
grand  jury.  Eeecludes  mattere  relating  to  juriee  in  general;  and  naUire,  neeeasitjf  and 
eeeentiale  of  an  indictment. 

CxDss  Keferencei. 

For  grand  jury,  see  also  Indiothent;  Jdbt;  Trial. 

For  the  admissibility  of  testimony  given  before  a  grand  jury,  see  Evidehce. 
For  costs  of  grand  jury,  see  Jubt. 

For  the  requisites  of  an  indictment  for  perjury  before  the  grand  jury,  see  Perjubt. 
For  method  of  attacking  defects  in  selection,  see  Ihdiotuent. 
For  testimony  of  grand  jurors,  see  New  Tbiau 

ANALYTICAL  OUTLIHE. 

I.  Beleetion. 

n.  Power  of  Oonrt. 

A.  To  fiU  vacancies. 

B.  To  summon  new  grand  jury. 

UL  Nunber  of  grand  jurors. 

IV.  Qnaliflcations. 

V.  Oath. 
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VL  Charge. 

Vn.  Powers  of  Grand  Jniy. 

Vm.  Evidence. 

IX.  Witnesses. 


X.   Who  May  Have  Access. 
XI.  Record. 

I.  SELECTION. 

For  selection  of  jurors,  see  JUBT. 

Indictments  found  and  returned  by  grand 
jury  impaneled  and  sworn  on  tabor  day  are 
not  invalid  when  that  day  was  fixed  for  the 
commencement  of  the  term:  State  v.  Thomas, 
61  O.  S.  444,  IV  Loogsdorfa  Notes,  813.  See 
also  IrtDICTHBNT. 

An  indictment  found  and  returned  at  a 
term  presided  over  judge  not  designated 
therefor  as  provided  by  G.  C-,  S  is  not 
invalid:  State  t.  Thomaa,  61  O.  S.  444,  IV 
Longsdorrs  Notea,  813.    See  also  Courts. 

A  plea  in  abatement  does  not  lie  to  an 
indiotment  for  murder  in  the  first  degree, 
where  based  on  the  ground  tlutt  the  judges 
of  the  common  pleas  court  in  appointing  the 
jury  commission  failed  to  designate  the 
number  of  names  which  the  comm^ion 
should  place  in  the  jury  wheel  of  persons  to 
serve  as  grand  and  petit  jurors  during  the 
current  vear:  fftate  v.  Cleveland,  9  O.  L.  R. 
203. 

II.  POWER  OF  COURT. 
A.   To  Fn.t  Vacancies. 

Where  a  grand  juror  is  discharged  on  ac- 
count of  sickness  after  tlie  grand  jury  has 
been  sworn,  and  another  person  with  the 
proper  qualifications  is  sworn  in  his  stead 
and  takes  his  place  on  the  panel,  the  body 
so  constituted  is  a  legal  grand  jury  though 
a  foreman  be  not  again  appointed,  nor  the 
oath  readministered  to  him,  nor  to  other 
members  as  a  body:  State  v.  Thomaa,  61  O. 
8.  444,  IV  LongBdorfs  Notes,  813. 

Proper  reasons  for  excusing  a  juror  will 
be  presumed  in  the  absence  of  facta  show- 
ing the  contrar;-:  Biahl  v.  State,  11  O.  C.  0. 
23,  5  0.  C.  D.  29. 

A  deficiency  of  six  grand  jurors  in  the 
regular  grand  jury  may  be  filed  under  the 
provisions  of  G.  C,  8  13567,  and  it  is  un- 
necessary to  issue  a  special  venire:  State  v. 
Laning,  7  O.  N.  P.  (N.S.)  281,  18  O.  D. 
(N.P.)  672. 

B.  To  SiTifHon  New  Oband  Jubt. 

Hamilton  county  was  not  exempted  from 
O.  C,  {18508,  by  R.  S.,  H  618»-a>  SI89-f, 


when  in  force,  but  if  it  had  been  exempted, 
an  indiebnent  presented  by  a  new  grand 
jury,  selected  and  impaneled  u  provided 
for  in-  C,  1 13668,  without  any  objeeUon 
from  anyone,  would  not  be  quashed,  or  a 
verdict  of  guilty  set  aside  solely  for  this 
reasM:  McCarthj/  v.  State,  6  O.  C.  C.  627, 
3  0.  C.  D.  306  [affirmed,  without  opinion, 
McCarthy  v.  State,  27  Bull.  332]. 

The  court  or  ^eriff  may  call  persons 
whom  they  deem  fit  for  service  upon  ft  jury, 
and  the  competency  of  such  persons  to 
serve  as  jurors  is  not  affected  by  the  fact 
that  their  names  were  not  drawn  from  the 
jurv  wheel:  State  v.  Meizger,  10  O.  N.  P. 
(N.S.)  97,  21  0.  D.  (N.P.)  72  [exceptions 
overruled,  without  opinion,  fitate  T.  Metzger, 
83  O.  S.  SI31. 

Assuming  to  act  under  G.  C,  {  11426,  tiie 
common  pleas  judge  ordered  thirty-five 
names  to  be  drawn  from  the  jury  wheel  to 
act  as  grand  or  petit  jurors,  without  designa- 
tion whether  they  should  t>e  grand  or  petit, 
or  what  number  should  constitute  either, 
in  Ms  direction  to  the  clerk.  Thirty-four 
having  appeared  at  the  first  day  of  the  term 
the  judge  selected  fifteen  of  said  persons 
and  directed  the  clerk  to  call  them  as  grand 
jurors.  This  left  the  remaining  nineteen  as 
the  r^ular  petit  panel.  Later  at  the  term 
the  judge  discharged  the  entire  r^ular  petit 
pand  because  it  or  they  were  "so  interested 
in  causes  coming  on  further  to  be  heard  in 
this  court,  so  as  to  disqualify  them  from 
sitting  thereon,"  and  ordered  the  new  jury 
drawn  to  appear  on  the  day  the  accused  was 
tried.  It  was  held  that  a  court  or  judge, 
under  G.  C,  {  11426,  has  no  authority  to 
so  exercise  hie  personal  selection  of  the  en- 
tire grand  jury  panel  in  the  manner  stated. 
The  order  to  the  clerk  should  stipulate  the 
number  of  each  panel  to  be  drawn  and  the 
clerk  should  draw  from  the  wheel  the  grand 
and  petit  juries  as  distinct  panels.  A  court 
has  no  authority  to  discharge  the  entire 
panel  of  the  petit  jury  for  the  cause  above 
stated;  and  it  is  an  abuse  of  discretion  so 
to  do.  The  irregularity  in  the  selection  of 
the  grand  jury,  thus  pursued,  can  not  be 
attacked  by  plea  in  abatement:  Deiter  v. 
State,  12  O.  C.  C.  (N.S.)  97,  21  O.  C  D. 
299  [reversed  in  State  v.  Deiter,  81  O.  S. 
S04,   with   memorandum    opinion   on  the 
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ground  that  the  discharge  of  the  petit  jury 
was  not  reversible  error], 

m.   NUMBER  OF  GRAND  JURORS. 

The  aei  of  January  9,  1823,  providing  lor 
the  impaneling  of  a  grand  jury,  prescribed 
the  number  of  grand  jurors  as  neither  more 
nor  less  than  fifteen:  Young  T.  State,  6  O. 
435,  I  Longsdorf's  Notes,  340. 

An  indictment  found  1^  a  grand  jury, 
composed  of  less  than  fifteen  persons,  hav- 
ing the  qualifications  required  by  the  stat- 
ute, ia  not  Buffieient  to  put  the  accused  upon 
trial»  and  a  plea  to  the  indictment  that  one 
of  tile  grand  jurors  bad  not  the  requisite 
statutory  qualifications,  is  a  good  plea  in 
bar:  Doyle  T.  State,  17  O.  222.  I  Loi^sdorfs 
Notes,  806. 

A  grand  jury  in  Ohio  consists  of  fifteen 
members,  that  being  the  number  prescribed 
by  former  statutes  in  this  state.  While  the 
present  statutes  do  not  specifically  fix  the 
number  of  grand  jurors,  it  may  be  inferred 
from  6.  0.,  8  11427,  which  provides  for  the 
drawing  of  twenty-seven  names  for  grand 
and  petit  jurors  for  special  terms  and  from 
G.  C,  §  13568,  which  provides  for  calling 
a  new  grand  jury  of  fifteen  bystanders,  that 
the  number  remain  unchanged:  State  v. 
Laning,  7  O.  N.  P.  (N.S.)  281,  18  O.  D. 
(N.P.)  672. 

If  twelve  grand  jurors  agree  in  finding  an 
indictment,  it  can  not  be  invalidated  by 
showing  misconduct  of  one  of  the  fifteen 
jurors,  nor  can  inquiry  be  made  upon  what 
grounds  any  one  of  the  twelve  jurors  con- 
curred in  the  flndii^:  Turk  v.  Stato,  7  O. 
(pt.  2)  240,  I  Longsdorfs  Notes,  404. 

IV,  QUALIFICATIONS, 

The  qualifications  of  a  grand  and  petit 
juror  are  not  the  same:  State  v.  Easter,  30 
O.  8.  542,  III  Longsdorf'e  Notes,  542. 

The  statute  exempting  public  officers  and 
certain  others  from  service  as  jurors  does 
not  disqualify  the  persons  so  exempted  but 
merely  attends  to  them  a  privilege  that  may 
be  waived:  Glasainger  v.  State,  24  O.  8. 
206,  III  Longsdorf's  Notes,  169. 

The  fact  that  township  trustees  caused 
one  of  their  number  to  be  returned  as  grand 
juror,  does  not  disqualify  him  from  serving 
as  such:  Koch  v.  State,  32  O.  S.  353,  III 
Longsdorf's  Notes,  638. 

That  a  person  has  subscribed  funds  for 
the  purpose  of  legitimately  suppressing 
crime,  does  not  disqualify  him  from  sitting 
on  the  grand  jury;  nor  is  it  ground  of  dis- 
qualifleation  that  be  has  evinced  a  desire 
and  purpose  to  enforce  the  laws:  Sock  v. 
State,  32  O.  S.  353,  TJJ  Txmgsdorf B  Notes, 
638.  I 


An  earlier  form  of  G.  C,  1 11421  (R.  S., 
§5164,  as  amended,  82  v.  166),  requiring 
township  trustees  and  couneilmen  to  select 
annually  good  judicious  persons  who  are 
electors  and  have  not  served  as  a  regular 
juror  in  any  court  of  record  within  two 
years,  did  not  so  far  disqualify  persons 
who  have  so  served  on  a  regular  jury 
as  to  render  invalid  indictmente  foiud  by 
grand  juries  of  which  they  were  members: 
State  V.  EUon,  45  O.  S.  648,  IV  Longsdorfa 
Notes,  301 ;  contra,  Roth  v.  Stale,  3  O.  C.  C. 
59,  2  0.  C.  D.  33. 

That  a  member  of  the  grand  jury  pre- 
ferring an  indictment,  was  a  nephew  ol  thn 
person  murdered  is  not  a  disqualiflcatioin: 
State  T.  Easter,  30  0.  8.  642,  III  Longsdorfs 
Notes,  S42. 

A  grand  juror  who  was  imprisoned  in  the 
penitentiary  of  another  state  for  stealing 
$25,  is  not  an  illt^l  grand  juror  under  O. 
C,  1 12391,  for  that  crime  would  not  have 
been  a  felony  or  penitentiary  offense  in  this 
state  and  an  indictment  returned  by  grand 
juiy  of  which  he  was  a  monher  is  not  sub- 
ject to  a  plea  in  abatement:  State  y,  Daott, 
7  0.  N.  P.  650,  8  0.  D.  (N.P.)  680,  38  Bull. 
92  (editorial). 

The  fact  that  one  of  the  grand  jurors  was 
the  husband  of  the  prosecuting  witness;  nor 
that  other  members  of  the  grand  jury  were 
active  outside  of  the  grand  jury  in  seeking 
evident  to  secure  an  indictmoit;  nor  that 
members  of  the  grand  jury  were  personal 
and  political  enemies  and  business  rivals  of 
the  accused;  nor  that  some  of  the  grand 
jurors  had  before  being  sworn  expressed 
hostility  to  the  accused  and  declared  him 
guilty ;  nor  that  unsworn  statemente  and 
publications  were  considered  by  the  grand 
jury,  does  not  constitute  grounds  for  quash- 
ing an  indicbnent  on  a  plea  in  abatement: 
State  V.  Laning,  7  0.  N.  P.  (N.S.)  281,  18 
0.  D.  (N.P.)  672. 

A  panel  is  not  rendered  illegal  because 
vacancies  therein  were  filled  by  persons 
largely  from  one  locality:  State  v.  Laning, 
7  O.  N.  P.  (N.S.)  281,  18  O.  D.  (NJ.) 
672. 

Where  the  cotirt  or  sheriff  calls  persons 
whom  he  deems  fit  for  service  to  serve  as 
grand  jurors,  they  are  not  rendered  incom- 
petent to  serve  as  such  by  reason  of  the  fact 
that  their  names  were  not  drawn  from  the 
jury  wheel  as  provided  in  Q.  C.,  I  11420: 
State  V.  Metzger,  10  O.  N.  P.  (N.S.)  97,  21 
0.  D.  (N.P.)  72  [exceptions  overruled,  with- 
out opinion  in  State  v.  MetMger,  88  0.  8. 
513]. 

It  is  impracticable  that  the  qualifications 
of  grand  jurors  should  be  inquired  into  wiib 
the  same  care  as  in  the  case  of  petit  jurors, 
and  if  s  citizen  were  wrongly  indicted  by  a 
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grud  jury  whow  qualifications  hsve  been 
favormbly  passed  upon  by  the  jury  com- 
misiion  and  who  have  talcen  the  required 
oath,  his  remedy  is  not  by  a  plea  in  abate- 
ment, hut  he  mart  rely  upon  a  judge  and 
petit  jury  to  establish  his  iDnocenee:  State 
T.  honing,  7  O.  N.  P.  (N.a)  S81,  18  O.  D. 
(N.P.)  672. 

V.  OATH. 

The  langua^  of  the  oath  Beems  to  indi- 
cate that  the  grand  juror  may  be  called 
upon  to  act  in  cases  both  of  enemies  and 
friends.  If  the  first,  his  oath  is  that  neither 
malice,  hatred,  nor  ill  will  shall  influence 
his  deliberate  and  impartial  judgment.  If 
the  last,  no  consideration  of  passion  or 
friendship  shall  disturb  the  just  discharge 
of  his  duties:  8tate  v.  Easter,  30  O.  8.  642, 
III  LongsdorTs  Notes,  642. 

VI.  CHARGE. 

It  is  the  duty  of  the  court  to  call  the  at- 
tention of  the  grand  jury  to  matten  re- 
quiring investigation,  and  if  a  mistake  were 
made  in  that  respect  it  would  net  afford 
ground  for  a  plea  in  abatement:  Btate  r. 
Laning,  7  O.  N.  P.  (SS.)  281,  18  O.  D. 
(N.P.)  672. 

Error  in  the  charge  to  the  grand  jury  can 
not  be  reached  by  a  plea  in  abatement: 
Btahl  T.  State,  11  O.  C.  C.  23,  6  O.  C.  D.  29. 

A  reviewing  court  will  not  review  the 
propriety  of  an  inflammatory  address  by  the 
lower  court  in  charging  the  grand  jury: 
StaM  V.  Btate,  11  0.  C.  C.  23,  5  O.  C.  D.  29 
[reversed,  Knight  v.  State,  54  O.  S.  365,  IV 
Longsdorfs  Notes,  640]. 

VII.   POWERS  OP  GRAND  JURY. 

A  special  grand  jury  called  to  investigate 
a  particular  offense  may  investigate  any 
violation  of  the  criminal  laws  of  this  state: 
/n  re  CommianonerB,  7  O.  N.  P.  460,  6  O. 
D.  (N.P.)  691, 

The  grand  jury  before  its  final  adjourn- 
ment may  find  another  indictment  againrt 
tne  same  person  for  the  same  transaction 
witbout  recalling  the  witnesses  or  waiting 
until  the  former  is  nollied :  Whiting  v. 
Btate,  48  0.  8.  220,  IV  Longsdorfs  Notes, 
412. 

The  right  of  visitation,  which  permits  a 
grand  jury  under  certain  circumstances  to 
investigate  the  affairs  of  a  corporation,  does 
not  permit  of  the  delegation  by  the  jury  of 
its  power  in  that  behalf  to  a  corps  of  ex- 
perts charged  with  the  duty  of  examining  a 
large  number  of  hooka  and  papers  of  an  in- 
tricate character,  in  the  belief  or  hope  that 
discoveries  will  be  made  which  will  justify 
the  ncamination,  and  that  from  the  opinion 


formed  by  the  experts  as  a  result  of  the  ex- 
amination the  grand  jury  may  thanadvca 
formulate  an  opinion  as  to  whettier  tbe 
course  pursued  1^  the  corporation  as  to  the 
matters  under  suspicion  haa  been  within  the 
law:  In  re  Grand  Jury,  8  0.  L.  R.  188. 

VIII.  EVIDENCE. 

The  evidence  before  the  grand  jury  to 
warrant  finding  an  indictment  ought  to  be 
more  than  to  create  a  probability.  It  should 
be  such  as  to  authorise  a  conviction  by  a 
petit  jury,  but  tbe  grand  jury  are  not  to 
assume  that  evidence  to  explain  it  away 
will  be  had  on  the  trial.  The  rule  of  evi- 
dence beyond  reasonable  doubt  does  not  ap- 
ply. The  jury  in  weighing  the  evidence  may 
consider  the  fact  that  a  witness  has  ecmi- 
mitted  a  crime:  Tn  re  Commietionert,  7  O. 
N.  P.  460,  6  O.  D.  (N.P.)  601. 

A  grand  jury  may  return  an  indiebnent 
based  wholly  on  faots  within  the  knowledge 
of  the  jurors  and  without  hearing  any  evi- 
dence upon  aueh  question:  Btate  t.  WooUird, 
12  O.  N.  P.  (K.8.)  395,  22  a  D.  (N.P.) 
652. 

A  motion  will  not  be  to  cmnpel  an  oflBcial 
stenographer  to  produce  for  the  use  of  the 
accused  a  copy  of  the  testimony  given 
the  accused  before  tbe  grand  jury  which 
indicted  him:  Btate  v.  Gihba,  9  O.  N.  P. 
(N.S.)  12fl,  20  O.  D.  (N.P.)  1. 

The  court  of  common  pleas  has  no  power 
to  entertain  a  motion  hy  the  defendant  to 
inspect  the  minutes  of  the  grand  jury,  or  a 
transcript  made  by  the  official  BtuK^rapber 
of  the  testimony  before  the  grand  jury: 
State  V.  Haugh,  4  O.  N.  P.  (N.S.)  79,  16 
O.  D,  (NJ».)  477. 

Tbe  court  has  no  discretion  to  permit  a 
disclosure  of  the  proceedings  before  the 
grand  jury  except  in  the  actual  trial  of  the 
case,  where  the  testimony  of  a  witaeas  is 
a  matter  of  issue  in  determining  the  facte 
which  are  to  be  weighed  the  jury:  Btate 
V.  Haugh,  4  0.  N.  P.  (N.8.)  70,  16  O.  D.  (N. 
P.)  477  [affirmed,  without  c^tudou,  Haugh  t. 
State.  76  O.  8.  682]. 

A  person  charged  with  crime  is  not  en- 
titled, befm  or  at  the  time  of  trial,  to  the 
minutes  of  the  evidom  taken  before  the 
grand  jury,  on  which  the  indictment  was 
found  against  him,  nor  to  an  inspection  of 
a  transcript  of  auch  evidence,  and  it  is  er- 
ror for  the  court  to  order  the  prosecuting 
attorney  to  deliver  said  minutes,  or  a  trans- 
cript of  said  evidence  so  taken,  to  the  de- 
fendant or  his  counsel,  or  to  order  the 
prosecuting  attorney  to  permit  eitiier  of 
them  to  make  an  inspection  thereof:  State 
V.  Rhoads,  81  0.  6.  397. 
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IX.  WITNESSES. 

If  the  TiUl  provision  of  O.  C.  {  13564, 
tliat  "before  any  witness  is  examined  by  the 
grand  jury,  an  oath  shall  be  administered 
to  bim  by  the  cleric"  be  observed,  an  indict- 
ment found  upon  the  testimonj  of  the  wit- 
ness will  not  be  held  to  bare  been  ill^ally 
found,  because  the  court  has  not  certified 
that  such  oatfa  or  af&rmation  had  been  ad- 
ministered by  the  clerk,  or  because  such 
oertificat^  if  made,  has  not  been  ddivered 
to  the  witness,  and  by  him  presented  to  the 
foreman  oi  tlw  grand  jury,  when  he  is  ad- 
mitted for  examination:  Duke  T.  State,  20 
0.  a  226,  n  LongsdorTs  Notes,  901. 

Where  wftneases  have  been  duly  sworn 
and  ami  to  a  grand  jury,  and  there  ex- 
amined, and  an  indictment  found  and  pre- 
sented, it  is  jwt  necessary  that  th^  should 
be  recalled  and  re-«xamined  to  warrant  the 
grand  jury  in  finding  another  indictment 
againat  tiba  aame  person,  and  before  the 
fwnm  one  has  been  nollied:  Whiting  v. 
State,  48  O.  S.  220,  IV  Longsdorfs  Notea, 
412. 

It  is  improper  practice  to  BubptEfna  per- 
sons suspected  of  a  crime  aa  witnesses  before 
the  grand  jury  which  ia  to  inquire  respect- 
ing that  crime:  Lindsey  T.  State,  69  O.  6. 
216,  IV  Longsdorfs  Notes,  957. 

Compensation  of  clerk  of  court  for  swear- 
ing witnesses  to  testify  before  grand  jury, 
giving  certificates  of  their  qualification  and 
issuing  certificates  for  their  fees,  is  provided 
by  Q.  C,  1 2903,  but  there  is  no  provision 
of  pay  for  the  return  of  a  certificate  of 
qualification  to  the  clerk  and  its  filing  by 
him:  Commissioners  T.  Wtiliver,  12  0.  C.  C. 
440,  6  0.  C.  D.  669. 

An  indictment  will  not  lie  for  the  giving 
of  false  testimony  before  a  grand  jury,  where 
from  a  reading  of  the  indictment  it  is  im- 
possible to  determine  why  or  upon  what 
ground  the  matter  to  which  the  defendant 
testified  was  material  to  the  investigation 
which  was  being  Carried  on  by  the  grand 
jury:  State  V.  ronner,  9  0.  L.  R.  18. 

X.    WHO  MAY  HAVE  ACCESS. 

Even  prior  to  tlie  enactment  of  G.  C, 
1 13561,  the  presence  of  an  oflieiat  ste- 
nographer to  take  the  testimony  of  witnesses 
before  the  grand  jury,  was  not  prejudicial 
to  one  sgainst  whom  an  indictment  was 
found,  where  it  appeared  that  the  ste- 
nographer waa  present  only  during  the  ex- 
unination  of  witnesses,  that  no  comment 
waa  made  upon  the  testimony  in  his  pres- 
mot,  that  the  jurors  neither  expressed  their 
Tiem  nor  voted  in  his  presence,  that  he  did 
not  influence  in  any  way  the  indictment, 
and  that  hia  notes  were  seenrely  kept  and 


not  transcribed  until  after  the  discharge 
of  the  grand  jury,  when  a  "personal"  wpy 
was  delivered  to  the  prosecutor:  State  T. 
Mumaw,  12  O.  D.  (N.P.)  786. 

The  presence  in  the  grand  jury  room  of 
the  assistant  to  the  official  stenographer 
does  not  invalidate  an  indictment,  where 
it  does  not  appear  that  the  assistant  par- 
ticipated in  the  discussion,  or  offered  any 
comment,  or  was  present  at  the  time  the 
vote  was  taken,  or  in  any  other  way  preju- 
diced the  rights  of  the  defendant:  State  v. 
Metzger,  10  O.  N.  P.  (N.S.)  97,  21  0.  D. 
( N.P. )  72  [exceptions  overruled,  without 
opinion,  State  T.  Metzger,  83  O.  S.  513]. 

G.  C,  f  13660  was  cited  with  reference 
to  the  privilege  of  the  prosecuting  attorney 
to  interrogate  witnesses  before  the  grand 
jury:  State  v.  Rhoada,  81  O.  S.  397. 

The  prosecuting  attorney  has  no  right  to 
remain  in  the  grand  jury  room  while  the 
jurors  are  expressing  their  views  or  cast- 
ing their  votes  upon  a  matter  before  them; 
the  phrase  "no  other  person"  used  in  G.  C, 
S  13560,  means  no  other  person  than  the 
members  of  the  grand  jury,  and  Ho  other 
person  than  the  prosecutor  or  hie  assistant: 
State  v.  StichteHoth,  8  O.  N.  P.  (N.S.)  297, 
19  O.  D.  (N.P.)  623. 

The  mere  presence  of  the  prosecuting  at- 
torney or  his  assistant  in  the  same  room 
with  the  grand  jury  while  the  grand  jurors 
are  deliberating  or  casting  their  votes,  is 
not  sufficient  to  sustain  a  plea  in  abatement 
and  discharge  an  indictment,  in  the  absenoe 
of  any  proof  as  to  misconduct  on  the  part 
of  these  oflleers  which  resulted  in  prejudice 
toward  the  accused,  or  in  the  finding  of  an 
indicbnent  which  would  not  otherwise  have 
been  found:  State  v.  Btichtenoth,  8  0.  N. 
P.  (N.S.)  297,  19  O.  D.  (N.P.)  623. 

XI.  RECORD. 

If  the  names  of  the  grand  jurors  do  not 
appear  in  some  part  of  the  record,  error 
will  lie,  though  it  ia  probable  that  the  re- 
viewing court  would,  on  motion,  cause  a 
more  perfect  record  to  be  sent  up,  sO  as  to 
cure  the  defect:  Mahan  v.  State,  10  O.  283, 
I  Longsdorfs  Notes,  507. 

A  record  reciting  that  the  "grand  jury, 
impaneled  and  sworn,  *  *  presented  the 
following  bill  of  indictment"  is  sufScient 
without  specifying  the  number  of  jurors: 
Young  T.  State,  6  0.  435, 1  Longsdorfs  Notes. 
349. 

Where  the  record  shows  a  grand  jury 
sworn,  it  will  be  presumed  to  have  been 
composed  of  the  requisite  number  of  suitable 
persons,  unless  the  contrary  Iw  shown:  WU- 
liama  v.  State,  W.  42,  I  Longsdorfs 
Notes,  4. 
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It  IB  not  essntlal  that  the  reoord  of  Uie 
convietion  of  a  person  of  the  crime  of  mur- 
der, should  set  out  and  show  expressly  tiiat 
the  grand  jurors  who  returned  the  indict- 
ment had  the  requisite  qualificaUons  of  elec- 
tors of  the  county;  Parka  T.  State,  4  O.  S. 
234,  II  LongBdorf's  Notes,  89. 

It  is  not  necessary  that  the  records  of 
the  court  should  show  how,  or  by  whom,  the 
grand  jurors  were  selected  and  drawn.  The 
I^al  presumption  is  that  duty  was  regularly 
performed  by  the  proper  officers;  but  if  it 
was  not  so  done,  that  is  not  a  valid  objec- 
tion to  an  indictment:  State  v.  Thomaa,  61 
O.  S.  444,  IV  Longsdorf's  Notes,  813. 

Where  a  defendant  has  been  convicted 
and  sentenced  on  an  indictment  duly  re- 
turned by  the  grand  jury,  he  can  not,  on 
error,  avail  himself  for  the  first  time  of 
the  objection  that  the  record  omits  to  show 
the  impaneling  of  the  grand  jury.  Such  ob- 
jection should  be  made  in  the  court  below, 
by  motion  to  quash,  before  pleading  to  the 
indictment:  Toung  T.  State,  23  O.  S.  577, 
III  Longsdorfs  Notes,  14S. 


A  plea  impeaching  the  eondnct  of  the 
grand  jury,  and  setting  up  facts  contradict* 
ing  the  record  can  not  be  allowed:  Turk  v. 
State,  7  0.  (pt  2  )  240,  I  Longsdorf's  Notes, 
404. 

GRAND  LARCENY. 

See  Laboent. 

GRANDCHILDREN. 

See  Descent  and  DisxBiBnTioNi  Wills, 
Leqacdes  and  DsnsES. 

GRANTEE. 

See  DnsDBi  Obahts. 

GRANTORS. 

See  Defds;  Obants,  and  specific  classes  of 
grantors  by  name,  such  as  Infants;  Cob- 
poBATioNB,  Etc. 


GRANTS. 

Scop*  Ifote. — Includes  definition,  implied  and  presumptive  grant,  oral  grani,  conatruo- 
tum  and  effect;  who  may  make  grant,  and  to  ichom  grant  Tnay  be  made;  and  termimatiott 
and  remedies.    Ecochidea  deeds,  dernses,  dedication  and  easement. 

Cross  References. 

For  questions  of  dedication,  see  Deuicatiox. 

For  grants  of  rights  of  way  in  streets  to  railroads,  or  to  street  railways,  see  Kailboadb; 
Stbbkt  Railwats  Ain>  iNirausBAN  Railways. 

For  implied  grant  or  implied  reservation,  see  also  Dkeds. 

For  the  creation  of  easements  by  grant  either  express  or  implied,  see  also  Easehent. 
For  grants  of  canal  lands,  see  also  Canals;  Muricifal  CcHtPOKATnurs. 
For  licenses,  see  Licenses  [In  Realty]. 
For  conveyances,  see  Deeds. 

For  grants  of  rights  in  oil  and  gas,  see  Oil  and  Oas. 
For  grants  of  mineral  rights,  see  Mines  and  Minino. 
For  grants  of  franchises,  see  also  Fuanchises. 

For  grants  of  governmental  power,  see  Constitutional  Law;  Mitnicipai.  Cobpoba- 
TiONs;  Counties  and  County  Coumissionebs;  Townships  and  Township  Tbustbbs; 
Schools,  Public. 

For  questions  of  evidence,  see  also  Etidbnce. 

For  the  genra'al  subject  of  grant  by  will,  see  Wills,  Lbqacibb  and  DEnsES. 

AV ALTTICAL  OnXLIKE. 

I.  Definition, 
n.  Implied  Grant, 
m.   Presumptive  Grant. 
IV.   Oral  Grant. 
V.  Oonstmotion  and  Effect. 
VI.   Who  May  Make  Grant. 
Vn.  To  Whom  Grant  IHaiy  be  Made. 
Vm.  Termination. 
IX.  Bemedies. 

Digitized  by  Google 


8348 


ORANTS  m. 


884* 


I.  DBFINinOK 

The  word  "grant"  is  a  generic  term,  ap- 
plicable to  all  transfers  of  real  property 
and  incorporeal  rights,  tlioiigb,  in  its  lai^st 
Moee,  it  comprehends  everTtbing  that  is 
granted  or  passed  from  one  to  another.  The 
term,  however,  is  So  seldom,  if  erer,  applied 
to  the  transfer  of  a  ehose  in  action,  that 
nothing  short  of  a  manifest  purpose  to  apply 
it,  would  carry  that  meaning  wiUi  the  use 
of  the  word:  Elliott  v.  Shaw,  32  O.  8.  431, 
in  Longsdorrs  Notes,  611. 

II.   IMPLIED  GRANT. 

Four  persons  were  equiU  ownnrs  in  corn- 
common  of  four  hundred  acres  of  oil  land. 
Three  of  them  conveyed  to  the  fourth,  with- 
out specifying  that  only  three-fourths  was 
conveyed,  and  the  deed  reserved  the  full,  sole 
and  whole  privilege  of  taking  oil,  all  oil  taken 
from  said  lands  to  belong  to  the  grantors, 
hahendum  to  hold  said  four  hundred  acres 
subject  to  said  reservations.  It  was  held 
that  the  grantee  is  not  entitled  to  one-fourth 
of  the  oil.  The  grantors'  right  to  the  oil  is 
not  an  exception  or  reservation,  because  it 
is  of  a  larger  interest  then  they  have,  but 
is  by  an  implied  grant:  Atkinsoti  v.  Baden, 

I  0.  C.  C.  637,  1  0.  C.  D.  300.    See  also 

JtjEEDa. 

Where  plaintiff  owning  a  large  lot  front- 
ing on  a  descending  street  in  order  to  dis- 
pose of  seepage  water  in  his  cellar  on  the 
higher  part,  ran  a  drain  from  it  under  the 
sidewalk  in  front  of  the  lower  part  of  his 
lot,  and  afterwards  sold  the  lower  part  with- 
out reserving  or  mentioning  the  drain,  sueh 
drain  being  a  necessity  to  his  property,  and 
seeming  to  be  known  to  the  grantee,  the 
grantee  will  be  enjoined  from  removing  it. 
The  plaintiff  can  not,  however,  use  it  for 
anything  but  natural  seepage  water.  As 
plaintiff  allowed  the  meltings  from  a  large 
icebox  to  drain  through  it  the  costs  of  the 
case  will  be  divided:  Brewing  Co.  v.  Fosse, 

II  Dec.  Rep.  18,  24  Bull.  132.  See  also 
Easement. 

Where  the  owner  of  a  body  of  land,  dur- 
ing his  occupancy  of  it,  constructs  a  private 
way  over  one  part  of  it  to  another,  as  a 
means  of  egress  and  ingress  to  the  latter 
from  the  public  highway,  which  way  is  ap- 
parent, continually  used,  and  reasonably 
necessary  to  the  use  and  enjoyment  of  the 
land  to  which  the  way  is  constructed,  and 
also  adds  materially  to  its  value,  and  after- 
wards sells  and  conveys  by  deed  the  part 
with  the  way  to  it,  and  retains  the  part  with 
the  way  over  it,  his  grantee  takes  his  part, 
to  be  mjoyed  with  reference  to  the  way  as 
the  same  existed  at  Uie  time  of  the  oonvey- 
ance,  with  an  implied  grant  of  the  wi^  to 


it  over  that  retained  by  the  grantor,  as  an 
easement  therein :  Mosher  v.  Hibba,  1  O.  C.  C. 
(N.S.)  49,  14  O.  C.  D,  375. 

A  private  way  is  an  appurtenance  to  the 
tract  conveyed,  and  the  right  thereto  passes 
without  being  expressed  in  the  deed:  Moaher 
V.  Hibba,  1  O.  C.  C.  (N.S.)  49,  14  O.  0.  D. 
375.   See  also  Easement. 

Where  the  owner  of  land  constructs  a 
private  way  over  it  from  bis  home  to  the 
highway,  which  way  is  apparent,  continually 
used,  and  reasonably  though  not  absolutely 
necessary  to  the  enjoyment  of  the  land  and 
adds  materially  to  its  value,  and  afterwards 
divides  the  land  among  his  children,  each 
takes  his  part  with  reference  to  the  way  as 
existing;  there  is  an  implied  grant  of  the 
way  the  servient  to  tiie  dominant  part: 
Baker  t.  Rice,  56  O.  S.  463,  IV  Longsdorrs 
Notes,  695.   See  also  Easbubnt. 

III.   PRESITMPTIVE  GRANT. 

A  grant  may  sometimes  be  presumed;  but 
if  it  is  produced  and  is  defective,  no  pre- 
sumption can  aid  the  defect:  Roada  t. 
Symmea,  1  O.  281,  I  Longsdorf's  Notes,  82. 

Plaintiff  claimed  under  a  patent  issued 
in  1818,  and  defendant  claimed  under  a 
possession  beginning  in  1795.  It  was  held 
tliat  the  statute  of  limitations  will  not  run 
against  the  government,  and  no  grant  from 
the  government  can  be  presumed  from  lapse 
of  time^  because  presumptions  can  not  dis- 
place facts  proved,  but  <Hily  supply  the  want 
of  proof:  Wiaiace  v.  Miner,  6  O.  366,  I 
LongsdorTs  Notes,  343;  Wailaee  v.  Miner, 
7  0.  (pt.  1)  249,  I  LongsdorTs  Notes,  378. 

A  grant  may  be  presumed  in  favor  of  a 
defendant  in  ejectment  who  has  had  adverse 
possession  for  twenty-one  years  against  a 
plaintiff  whose  title  has  been  such  that  the 
statute  of  limitations  does  not  run  against 
it.  The  same  rule  applies  where  the  patent 
was  issued  since  the  inception  of  the  adverse 
possession:  Fttzpatrick  v.  Foraythe,  6  Dec. 
Rep.  682,  7  Am.  L.  Rec.  411.  See  also  LlHl- 
TATioNS,  Statute  of. 

Mere  possession  for  a  less  period  than 
would  bar  ejectment  will  not  warrant  the 
presumption  of  a  deed,  but  it  may  if  ac- 
companied by  other  circumstances:  Couroier 
V.  Graham,  1  O.  330,  I  Longsdorf's  Notes, 
86;  Bierce  v.  Pierce,  15  O.  529,  I  Longs- 
dorfs  Notes,  729. 

Where  B  bought  A's  land  warrants  be- 
fore their  location,  located  them,  and  paid 
the  taxes,  and  has  been  in  possession  ever 
since,  but  not  long  enough  to  be  protected 
by  the  statute  of  limitations,  but  the  land 
was  granted  to  A,  will  not  raise  the  pre- 
sumption of  a  conveyance  from  A  to  B: 
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BtvU  T.  Smith,  5  0.  4BB,  I  Loi^idoffs 
Notes,  300. 

The  presumption  in  favor  of  an  ocenpsnt 
of  4,000  acres  held  by  him  for  many  years 
under  defective  deeds  for  3,400  acres  from 
holders  of  equitable  titles  that  he  held  a 
good  title  to  the  equitable  estate  will  not 
extend  to  raise  a  presumption  that  he  had 
also  bought  up  the  other  600  acres:  Bierce 
T.  Pierce,  16  0.  529,  I  Longadorfs  Notes, 
720. 

If  a  canal  company  allows  a  turnpike 
company  to  construct  its  road  alongside  the 
water's  edge  so  that  both  occupy  the  berme 
bank  for  many  years  a  grant  will  be  pre- 
sumed: Railroad  Co.  v.  Zinn,  18  O.  8.  417, 
n  Longsdorf  8  Kotes,  906. 

Presumption  of  a  deed  by  a  tnistee  to  a 
eeslwi  will  be  presumed  if  he  ought  to  have 
made  it  and  the  eettui  has  been  in  long 
possession.  But  the  presumption  is  only  to 
protect  possession  and  does  not  arise  to 
favor  one  attacking  an  adverse  holdor:  ir<M- 
hhhi  v.  Loomitf  11  O.  476,  I  Longsdorfs 
iNOtes,  686;  Formon  v.  Kelle^,  14  0.  602, 
I  Longsdorfs  Notes,  682;  Bieree  r.  Pierce, 
16  0.  629,  I  Longsdorfs  Notes,  729. 

To  support  a  continued  possession  of  land 
for  over  forty  years  by  one  claiming  an 
equitable  Utle,  the  tnistee  holding  the  Itgal 
title — though  the  statute  of  limitations  does 
not  apply  by  reason  of  his  nonresidenee — 
will  be  enjoined,  and  the  title  quieted  ex- 
cept as  to  the  interest  in  which  the  trustee 
also  owned  the  equitable  title.  And,  so, 
though  the  occupant  holds  under  a  defective 
deed  from  the  .  original  cestui,  the  latter 
making  no  claim,  the  equitable  title  will  he 
presumed  perfect  in  the  occupant:  Bierce  v. 
Pierce,  15  0.  529,  I  Longsdorfs  Kotes,  729. 

Presumption  of  title  from  long  user  ob- 
tains in  case  of  incorporeal  hereditamente 
in  favor  of  quiet  enjoyment.  But  in  case 
of  corporeal  hereditamente  the  statute  of 
limitations  furnishes  the  only  protection, 
though  length  of  possession  may  be  cor- 
roborative evidence  of  a  grant  as  distin- 
guished from  a  conclusive  presumption: 
Starke  v.  Smith,  5  O.  455,  I  Longsdorfs 
Notes,  300.    See  also  Evidence. 

A  person  having  waterpipes  under  a  street 
from  a  spring  owned  by  him  on  one  side  to 
his  mill  on  the  other,  by  license  from  the 
city,  does  not  acquire  the  right  by  the  lapse 
of  twenty-one  years.  His  possession  is  not 
adverse,  nor  is  it  open  and  notorious — nor 
can  a  grant  be  presumed  of  what  the  city 
had  no  power  to  grant:  Bister  v.  Sprmg- 
jSeld,  49  O.  S.  82,  n''  Longsdorfs  Notes,  442. 
See  also  Ldotationb,  Statote  of. 

Owners  of  unpatented  entries  and  surveys 
in  the  Virginia  Military  District,  who  have 
made  no  claim  tor  twenty-one  years,  will  not 


be  aided  in  equity  against  those  in  posses- 
sion. Lapse  of  time  equal  to  the  sUtnte 
raises  a  presumption  of  grant  from  the 
owners  to  the  possessors:  Jforrison  v.  Bal- 
fcins,  6  Dec  Rep.  882,  8  Am.  L.  Rec  577. 

Use  of  a  right  of  way  over  another's  land 
for  ingress  or  egress,  with  his  knowledge 
and  without  hindrance,  is  of  itself  adverse 
and  will  ripen  into  a  right  by  prescription 
in  twraty-one  years:  Pavey  T.  Vance,  66  0. 
S.  162,  IV  Longsdorfs  Notes,  686. 

IV,   ORAL  GRANT. 

One  who  by  parol  grante  or  promises  a 
right  of  way  between  the  lote  of  the  parties 
to  reach  the  rear  thereof,  in  reliance  on 
which  the  promisee  adjusts  the  ereetioi  of 
his  building  thereto  is  estopped,  and  equity 
will  enjoin  obstruction  of  such  easeoieiLt: 
Kinta  V.  Zwisler,  7  O.  N.  P.  16,  9  0.  D. 
(N.P.)  146. 

V.   CONSTRUCTION  AND  EFFECT. 

Grante  and  licenses  which  are  doubtial  in 
tbeir  scope  are  always  construed  most  ttmr- 
ably  toward  Uiose  who  aedc  to  protect  prop- 
erty righte  fran  invasion:  Cheetiutt  T.  Rai^ 
vmtf,  16  0.  D.  (N.P.)  336. 

To  constitute  a  legislative  cratraet  or 
grant  the  statute  must  be  elear  and  oertain, 
and  clearly  show  such  intent.  It  can  not  be 
inferred  nor  reat  in  implieaUoB:  Jtewtom  v. 
Commiaeionere,  26  O.  S.  618,  III  Longsdorfs 
Notes,  334. 

A  grant,  federal  stetute,  vesting  title 
in  the  legislature  of  Ohio  is  a  grant  to  the 
state  itadf:  Tntetees  v.  Campbell,  16  0.  S. 
11,  II  Longsdorfs  Notes,  754. 

A  grant  of  land  by  the  United  Stetes  to 
Ohio  for  the  Black  Swamp  road  does  not  pass 
tracts  already  sold,  but  not  forfeited  for 
nonpayment  at  the  time  of  the  grant:  Orepa 
V.  Wilkinson,  9  0.  200,  I  Longsdorfs  Notes, 
477. 

An  ordinance,  under  which  a  branch  rail- 
road track  is  laid  in  an  unfinished  street, 
such  as  the  E^leston  avenue  connection 
track  in  Cincinnati,  if  ambiguous,  as  au- 
thoriting  it  only  to  assist  in  "mVing  the 
street  or  for  general  use,  is  not  necessarily 
to  be  construed  strictly  against  granting  a 
franchise,  but  construction  by  conduct  ap- 
plies to  municipal  contracts,  as  by  later 
ordinances  and  resolutions  recognizing  the 
track  as  one  for  general  use,  ^ough  some 
of  them  were  adopted  without  the  recom- 
mendation of  the  board  of  public  works.  The 
consent  to  the  track  is  not  revocable  but 
the  right  to  regulate  ite  use  continuea: 
Railtcay  Co.  v.  Cincinnati,  0  Dec  R^.  606, 
16  Bull.  367  [affirmed,  wiUiout  opiniMi,  1^ 
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supreme  court*  Oineinnati  v.  Rattwm  Oo., 
24  Bvll.  41S]. 

Meander  lines  in  surTeyiog  fractional 
parts  of  public  lands  bordering  navigable 
waters  are  ordinarily  run  not  as  boundaries 
of  the  tract,  but  to  define  the  BinuositieB  of 
the  bank  and  to  ascertain  the  quantity  of 
land  to  be  paid  for  by  the  purchaser.  But 
if  the  surrey  notes  and  plat  ehow  that  a 
meander  line  was  run  as  the  border  or 
boundary  between  fractional  eections  and  a 
marsh,  and  that  the  sold  ground  between  the 
marsh  and  a  lake  was  surveyed  as  an  island, 
with  separate  acreage,  marked  by  township 
and  not  by  section,  the  flrst^named  line  is 
the  boundary  of  the  marsh.  The  fractional 
section  does  not  include  the  part  surveyed 
as  an  island:  Jamea  v.  Eotoell,  41  0.  S. 
006,  IV  Longsdorfs  Notes,  83.  See  also 
BOUNDABIBS. 

A  grant  of  a  thing  will  include  whatever 
the  grantor  has  power  to  convey,  which  is 
reasonably  necessary  to  the  enjoyment  of 
the  thing  granted.  Therefore,  where  the 
grantor  of  lands  upon  which  he  had  con- 
structed a  house,  sold  the  same  and  divided 
the  land  by  metes  and  bounds,  so  that  the 
eaves  of  tiie  house  projected  over  the  ad- 
joining lot,  and  subsequently  constructed  an- 
other bouse  so  that  the  eaves  of  the  former 
extended  under  the  eaves  of  the  latter,  the 
relative  positions  of  which  are  open  and 
visible,  ttie  projection  of  the  eaves  of  the 
former  is  an  appurtenance  upon  the  premises 
of  the  latter  at  the  time  the  grantor  was 
the  owner  of  both  properties,  and  passed 
with  the  deeds,  so  that  the  purchaser  of  the 
latter  todc  vrith  the  burdens  and  easements 
then  existing:  A.llm  v.  hevnt,  12  0.  D.  (N. 
P.)  81.   See  also  Eabeicbnt. 

Where  the  state  grants  to  a  city  a  canal 
tat  street  pnrpoaee  and  afterwards  conveys 
to  the  dty  all  its  rights  in  such  land,  the 
latter  deed  gives  tbe  ei^  an  ownership  dis- 
charged '  from  any  easement  in  the  public 
and  it  can  sell  the  land:  Paigt  v.  Cfterry, 
17  O.  0.  C.  679,  g  0.  0.  D.  864  [affirmed, 
without  opinion,  PaigB  T.  Oktrry,  62  O.  S. 
944].  See  also  Canals. 

The  grant  1^  Kentucky  and  Tennessee  to 
ClBeinnati  of  the  rig^t  to  eonatruet  a  nil- 
road  throngh  those  states  and  valuable  and 
neeeesary  franchises,  created  no  property 
right  in  tiiose  states  to  the  ridlroad,  and 
does  not  require  their  consent  to  authorize 
its  sale  by  the  city:  (7tneinnati  t.  Deater, 
65  0.  S.  93,  IV  Longsdorf  s  Notes,  654.  See 

also  HUNICIPAL  CkmPOBATIONS. 

A  grant  by  a  city  of  the  right  to  put  a 
street  railroad  in  a  street  is  strictly  con- 
strued, and  a  doubt  is  fatal.  The  words  "and 
all  necessary  sidetracks,  curves,  switches, 
and  other  appliances,"  mean  appliances  of 


the  same  kind  as  sidetracks,  etc.,  and  will 
not  include  a  transfw  house  in  the  middle 
of  the  street  to  shelter  passengers  for  trans- 
fer, and  so  although  the  city  allowed  all 
the  company's  lines  to  centre  thrae:  TVoiisit 
Go.  T.  Hamilton^  1  O.  N.  P.  S66,  4  0.  D. 
(N.P.)  10.   See  also  Stbxkt  Kailwatb  and 

I5TEBUBBAN  RAILWAYS. 

The  statute  authorizing  contracts  with 
railroads  for  the  use  of  etreets  did  not  in- 
tend to  surrender  the  street  to  the  railroad, 
and  deprive  the  public  of  the  same  further 
than  necessary.  Streets  are  held  in  trust  for 
the  public,  and  if  they  can  I>e  used  both  by 
railroad  and  the  city,  the  city  can  grant 
only  a  use  in  common  with  the  public,  and 
a  grant  of  such  use  as  the  railroad  should 
deem  necessary  means  such  use  as  is  actually 
necessary,  with  due  r^ard  to  public  con- 
venience, and  the  city  will  not  be  enjoined 
from  repairing  a  crossing  of  an  intersecting 
street:  Railway  Oo.  v.  Blyria,  14  0.  C.  O. 
48,  7  0.  C.  .t>.  312.   See  also  Railboads. 

If  a  park  is  donated  to  a  city  for  park 
purposes  and  forbidding  all  other  pur- 
poses, the  city  has  no  power  to  grant  a 
street  railroad  route  through  it,  for  this  is 
a  grant  of  a  private  right  and  not  a  park 
purpose:  Ratlvoay  Co.  v.  Barries,  33  BulL 
314  [without  opinion  in  the  supreme  court]. 

An  ordinance  granting  the  right  to  put 
pneumatic  tubes  for  carrying  packages  in 
the  streets  is  unreasonable  and  void  where 
by  reason  of  no  limit  as  to  time  it  may  be 
perpetual,  and  by  reason  of  not  providing 
for  use  by  other  companies  it  may  be  ex- 
clusive, and  where  it  reserves  no  right  to 
r^^late  charges  to  patrons,  nor  fixes  any 
maximum  charge,  and  does  not  prescribe  tte 
number,  size  or  material  of  the  conduits: 
Ampt  V.  Ctneinnaft,  6  O.  N.  P.  401,  9  O.  D. 
(N.P.)  894.  See  also  MoinoiFAL  Cobfoba- 
■noire. 

Where  a  city  ordinanee  granted  a  right 
to  1^  pipes  In  streets,  provided  a  bond  were 
first  given  to  the  approval  of  a  board  and 
the  city  stdieitor,  and  that  work  shall  begin 
in  a  year  fran  tiie  taking  effect  of  the  ordi* 
nanoe  or  it  shall  be  void,  and  the  ei^  strfioi- 
tor  enjoins,  and  tiie  ease  is  not  dismissed 
until  a  year  has  elapsed,  and  then  the  bond 
tendered  is  refused  on  tiie  ground  time, 
it  was  held  that  the  eonditions  will  be  re- 
garded as  subsequent'  unless  clearly  appear- 
ing to  be  precedent;  that  the  pendency  of 
tiie  aeUon  may  excuse  the  delay,  and  post- 
pones tiie  ordinance  taking  effect;  and  that 
mandamus  to  compel  action  on  the  bond  will 
He:  Siate,  em  rel.,  v.  Boyee,  43  O.  S.  46,  IV 
Longsdorfs  Notes,  146  [reversing  StaU,  9a 
rel.,  V.  Boyoe,  9  Dec.  Rep.  166,  11  Bull.  131]. 

The  congressional  grant  of  600,000  aeres 
to  states  for  internal  improvement,  ean  not 
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be  converted  into  school  landB  by  the  atatea 
vrithoat  consent  of  congress.  The  insertion 
of  a  clause  to  that  effect  in  the  constitution 
of  the  state  (Kansas),  and  the  then  ad- 
mission of  such  state  into  the  Union,  is  not 
a  repeal  of  the  act  of  congress,  and  does  not 
disqualify  the  state  to  grant  such  land  for 
internal  improvement  purposes :  King  v. 
Railroad  Co.,  8  Dec.  Bep.  187,  6  Bull.  213 
[affirming  Railroad  v.  King,  4  Dec.  Rep.  325, 

I  Clev.  L.  Rep.  313. 

A  grant  to  the  state  by  the  United  States 
for  canal  construction,  of  600,000  acres,  to 
be  selected  by  the  stat«,  is  a  present  grant; 
the  methods  of  selection  are  directory  and 
not  precedent.  A  sulMequent  patent  by  the 
United  States  to  a  person  of  part  of  the 
land  selected  by  the  state,  but  not  in  the 
precise  statutory  mode,  if  he  have  notice 
of  the  selection,  can  not  hold  against  a 
buyer  from  tlie  state.  The  patent  did  not 
preclude  inquiry  into  prior  equities  and  an 
imperfect  execution  by  the  state  of  its  power 
to  grant  could  be  perfect«d  by  the  courts  or 
legislature,  and  a  third  person  could  not 
intentionally  defeat  this  right.  The  grant 
by  the  state  and  confirmation  by  congress  of 
the  selection  raises  a  presumption  of  the 
Buffioieney  of  tiie  selection  to  give  the  grantee 
an  equity:  Strong  v.  Lehmer,  10  O.  8.  03, 

II  Lragsdorfs  Notes,  414. 

VI.   WHO  MAY  MAKE  GRANT. 

A  city  is  trustee  of  streets  for  the  use  of 
the  public,  and,  hence,  can  not  validate  a 
nuisance  nor  grant  rights  inconsistent  with 
public  needs.  Accordingly,  a  license  to  main- 
tain a  private  pipe  across  it  under  ground 
must  be  revocable  at  will:  Elster  v,  Spring- 
field, 49  O.  S.  82,  IV  Longsdorf's  Notes,  442. 

An  ultra  vires  grant  by  a  city  to  a  cor- 
poration, such  as  the  right  to  «tend  a  street 
railroad,  can  be  made  valid  by  a  retroactive 
statute,  giving  each  power  if  the  defect  of 
power  is  one  that  could  have  been  removed 
by  prior  enactment:  Railtoav  Co.  T.  Car- 
thage, 18  O.  C.  G.  216,  8  O.  C.  D.  833.  See 
also  MUNZCIPAL  COBFOBATIONS. 

VII.   TO  WHOM  GRANT  MAY  BE  MADE. 

A  grant  to  one  not  capable  of  receiving  it 
is  void,  as  to  one  not  in  ease,  or  to  the  com- 
misBioners  of  a  county  thereafter  to  be 
elected,  or  to  the  inhabitants  of  a  town  uot 
yet  incorporated:  8loane  v.  McConahy,  4 
0.  167,  I  Longsdorf's  Notes,  214. 

A  contract  with  a  dowress,  who  grants  a 
right  of  way  for  a  toll  road,  that  she  and 
her  children,  who  own  the  fee,  and  their 
descendantB  can  travel  over  the  tract  free  of 
toll  inures  only  to  descendants  capable  of 
ascertainment  and  whose  interests  are  defi- 


nite. Children  of  the  third  generation  are 
not  privy  to  the  contract,  and  no  person  can 
enforce  a  promiae  to  another  unless  he  was 
a  privy:  Turpin  v.  Pike  Co.,  7  O.  N.  P.  12, 
9  O.  D.  (N.P.)  68. 

One  easement  can  not  be  imposed  upon  an- 
other easement.  A  grant  to  a  toll  road  com- 
pany, not  in  fee  but  merely  of  a  right  of 
way,  reserving  a  right  in  the  grantor  and 
her  descendants  to  pasB  along  the  tract  with- 
out paying  toll,  does  not  run  with  the  land, 
for  she  could  not  reserve  a  right  of  way  in 
the  right  of  way  different  from  the  public, 
and  the  privilege  of  passing  can  not  be  re- 
served to  more  remote  descendants  than  the 
present  owners:  Turpin  t.  Pike  Co.,  7  O.  N. 
P.  12,  0  0.  D.  (N.P.)  66S. 

Vm.  TERMINATION. 

A  telephone  company  after  expiration  of 
a  ten-years'  grant  by  a  city  to  occupy  the 
streets  may  be  ousted  therefrom  by  quo  war- 
ranto. Its  right  to  occupy  the  streets  is 
conditioned  on  its  agreeing  with  the  au- 
thorities as  to  the  mode  of  use,  or,  failing 
that,  by  direction  of  the  probate  court.  Such 
right  is  dependent  on  such  agreement  or 
direction  and  terminates  with  its  expiration: 
S(o*e,  ex  rel,  v.  Telephone  Co.,  11  O.  0.  C. 
S5,  6  O.  C.  D.  311.    See  also  Huhioipal 

COBPORATIONB. 

Delay  of  forty-tbree  years  by  a  holder  of 
a  certificate  of  purchase  of  state  lands,  with- 
out poBsesaion  and  without  excuse,  to  per- 
fect title  by  getting  a  deed,  prevents  deny- 
ing the  title  of  a  bona  fide  buyer  for  full 
value  from  a  subsequent  grantee  of  the  state, 
by  showing  the  recitals  in  the  latter's  deed 
from  the  state  to  be  untrue,  in  his  suit  to 
quiet  title:  Bridenhaugh  v.  King,  42  O.  8. 
410,  IV  Longsdorf's  Notes,  120.  See  also 
Equxtt. 

IX.  REMEDIES. 

The  obligation  of  a  street  railroad  to 
operate  an  extension  of  its  road  arises  from 
its  grant  from  the  city  or  coun^,  which  is 
a  contract,  and  not  a  trust,  and  hence  can 
not  be  enforced  by  mandamus.  The  remedy 
under  G.  C,  S4311,  is  adequate:  State,  em 
rel.,  V.  Railway  Co.,  15  O.  0,  C.  200,  8  O. 
C.  D.  474.   See  also  ICiNDAicna. 

GRATUITIES. 

While  profits  made  by  an  agent  belong  to 
his  principal,  yet  gratuities  U>  the  agent,  for 
individual  benefits  to  others  from  his  Mrv* 
ices  to  bis  principal — as  where  an  insurance 
agent  adjusts  a  loss  for  his  principal,  and 
other  companies  using  the  adjustment  make 
him  a  present— where  neither  he  nor  the 
principal  had  a  legal  eXtim  thereto^  are  net 
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proiii,  and  are  bis:  Imurance  Co.  v.  Church, 
21  0.  S.  402,  ni  Longsdorf  ■  Notes.  30.  See 

also  AOEITOT. 

GRATUITOUS  BAILMENT. 

See  Bailment. 

GRAVEL-ROADS. 

See  RoADB. 

GRAVE-ROBBING. 

For  grave-robbing,  aee  Cobpbe. 

GRAVESTONE. 

For  the  expense  of  erecting  a  gravestone 
Me  ExcouToss,  Aduinistbatobs  ard  Alh 

HCnSTBATION  OF  ESTATKS. 

GRAVEYARDS. 

See  CtUKoaaxB. 

GREENBACKS. 

Deposit  of  greenbacks  having  been  made 
taxable  by  congress  can  not  escape  taxation 
for  past  years  on  the  ground  of  ignorance 
that  they  were  taxable:  Carpenter  v.  tewia, 
6  0.  N.  F.  468,  0  O.  D.  (K.P.)  498. 

Oreenbadts  deposited  in  bank,  and  eertifl- 
eates  taken  not  promising  return  of  the  iden- 
tie^  bills,  become  a  mere  debt,  and  the  cer- 
tificates are  taxable:  Mureh'a  Caw,  41  Bull. 
320. 

Greenbacks  in  bank,  prior  to  their  being 
made  taxable  by  eongreea  in  1894,  were  tax- 
able as  a  credit  unless  deposited  under  in- 
structions to  keep  them  separate  and  ntorn 
the  identical  bills:  Carpenter  v.  Lewis,  6 
O.  K.  P.  468,  9  0.  D.  (N.P.)  408.  See  also 
Taxation. 


GROG-SHOPS. 

See  iRTOxiOATino  Liqdob. 


GROSS. 

The  word  "gross"  does  not  mean  great,  or 
big,  or  excessive,  necessarily,  but  rather  such 
a  willful,  flagrant  and  shameful  quality  with 
respect  to  the  office  involved  as  renders  the 
officer  unfit  to  hold  his  license  and  authority 
to  act:  Bote  v.  Baxter,  7  0.  N.  P.  (N.S.) 
132,  18  0.  D.  (N.P.)  658  faffirmed,  without 
opinion.  Rose  v.  Boater,  81  0.  8.  522]. 


GROSS  IMMORALITY. 

The  expression  "gross  immorality"  has  ac- 
quired, through  long  use,  a  standard  of  inter- 
pretation and  understanding  that  prevents 
its  being  longer  subject  to  the  cluuge  oi  being 
tndefinito;  itOM  r.  Bateter,  7  O.  N.  P.  (K. 
8.)  132,  18  O.  D.  (M.P.)  668  [affirmed,  with- 
out opinion,  Rose  v.  Bamter,  81  O.  8.  S22]. 

The  provisions  of  the  act  estaUishing  a 
state  board  of  medical  examiners  which  an- 
thorizes  the  board  to  revoke  a  certificate 
for  "gross  immorality"  is  not  void  for  want 
of  definiteness,  or  because  what  constitutes 
gross  immorality  is  left  to  the  caprice  (rf 
individual  members  of  the  board:  Roee  t. 
Baater,  7  O.  N.  P.  (N.S.)  132,  18  O.  a  (N. 
P.)  658  [affirmed,  without  opinion.  Bote  v. 
Baxter,  81  O.  S.  522].   See  also  Phtsicianb 

AND  SUSQEONS. 

A  physician  who  maintains  two  different 
offices  under  two  different  names  and  under 
circumstances  which  indicate  an  intention 
to  perpetrate  a  fraud  upon  the  public  in  his 
professional  character  is  guilty  of  gross  im- 
morality within  the  meaning  of  the  act  es- 
tablishing a  state  board  of  medical  exam- 
iners, and  an  injunction  against  the  revo- 
cation of  his  license  will  not  lie:  Rote  v. 
ffaxfer,  7  O.  N.  P.  (N.S.)  132,  18  0.  D.  (N. 
P.)  658  [affirmed,  wittiout  opinion.  Rote  v. 
Baxter,  81  O.  S.  522]. 

GROSS  NEGLECT  OF 
DUTY. 

See  DivoBCE,  Alihont  and  Ctrsnmr  or 
GinuntR. 

GROSS  NEGLIGENCE. 

See  Keouoekoe. 

GROSS  RECEIPTS. 

The  words  "gross  receipts,"  as  used  in  the 
act  providing  for  the  collection  fran  public 
utility  corporations  of  an  excise  tax  and 
penalties  (see  O.  C,  SS  5497  and  5490;  re- 
pealed, 101  v.  399),  embraces  only  such  re- 
ceipts as  are  the  property  of  the  corpocation 
making  the  payment,  and  do  not  include  tiiat 
part  of  the  proceeds  from  a  joint  enterprise 
which  have  been  collected  and  are  still  in 
hand  but  which  belong  to  another,  and  must 
be  paid  over  to  such  other  by  such  corpora- 
tion as  agent;  State  v.  Qaa  Co.,  12  0.  N.  P. 
(N.S.)  570,  22  0.  D.  (N.P.)  412.  See  also 
Taxatiok. 

GROUND  OF  ACTION. 

See  Actions  and  ctvsH  references  thereun- 
der r  PUEADINOB. 
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GROUND-RENT. 

A  "gromid  rent"  being  an  eiUte  of  in* 
berituMe  in  the  rent  of  lands,  is  •  froebold 
tatait,  and  ia  a  right  to  and  interest  in  the 
lands  within  the  meaning  of  O.  {8578, 
relating  to  descent  and  distribntion:  Jfc- 
Cammon  v.  Cooper,  69  O.  S.  S66.  IV  Longs- 
dorffl  Notes,  060. 

Where  the  owner  of  such  ground  rent  dies 
intestate  and  without  issue,  the  right  de- 
scends nnder  the  provisions  of  the  sections 
of  the  general  code  which  control  the  descent 
of  real  estate;  and  is  not  within  the  pur- 
view of  G.  C,  f  8578,  which  relates  to  per- 
sona) property:  McCammm  v.  Cooper,  69  O. 
8.  300,  IV  Longsdorf  B  Notes,  059.   See  also 

DBSOENT  AKD  DiSTBIBUnOH. 


GROUNDS  OF  ATTACH- 
MENT. 

See  Attachxent. 

GROUNDS  OF  DIVORCE. 

See  DivoECE,  Auuoirr  ahd  Custodt  aw 

Cmuaaai. 

GROUSE. 

See  Fish  ahd  Gams. 

GROWING  CROPS. 

See   EuBiJEiiiHTB   and   cross  r^erences 

thereunder. 


GUARANTY. 

Scope  Note. — Includee  defUtitUm;  promieea  to  amnoer  for  the  paj/ment  of  a  deht  or 
performance  of  an  obligation  by  another;  liability  for  tuck  promiee;  oonaidaration ;  form; 
oUuees  of;  construction;  aaaignment;  notice;  diecharge;  partiee;  pleading  and  evidMce. 
Bmludea  guarantiee  by  particular  claeeee  of  pereone;  euretyeMp;  partnere;  prindpaPe 
UabiUty  for  aote  of  agent;  and  requirements  of  statute  of  frande, 

Ciosa  Seforaiees. 

For  tlM  effect  ta  the  atatnte  of  frauds  npon  oral  guaranties,  see  TuuM,  Statutb  or. 

For  questions  of  fraud  in  contracts  of  guaranty,  see  Fbatid  akd  Dudt. 

For  contracts  of  surefyship,  see  Bubettship. 

For  questions  arising  npon  negotiable  bonds,  see  Bonds,  TtmnusLK. 

For  questions  arising  from  negotiable  instruments,  see  Nkootiablb  Irbtbitickitts. 

For  questions  of  alteration,  see  Alteeatioh  or  ImrBUUXNTs. 

For  the  nature  of  partnership  liabilities,  see  Paxthobhip. 

For  the  question  of  parties,  see  also  Pabths, 

For  the  effect  of  extension  of  time,  see  also  SuBErrsHiF. 

For  the  principal's  liability-  fbr  the  act  of  his  agent,  see  AODicnr. 

AKALTnCAL  OUTLIHE. 

I.  Definition,  8355. 

n.  Onaranty  Distinguished  from  Other  Oontraots,  8355. 

nt  Ovaraator,  8356. 

IV.  Who  JSaj  Take  Advantage  of  Onaranty,  8357. 

V.  Consideration,  8359. 

VL  rorm  of  Oontraet,  8360. 

Vn.  Olasses  of  Onaranty,  8361. 

Vm.  Oonstmction,  8362. 

ZZ.  Assignment,  8365. 

-  X  Notice,  8365. 

A.  Of  acceptance^  8365. 

B.  Of  breach,  8367. 
XI.  Discharge,  8368. 

XTT.  Parties,  8369. 

Xnt  Pleading,  8370. 

XIV.  Evidence,  8371. 

XV.  Judgment^  8372. 
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L  DBFINITION. 

A  guanuify,  in  its  Btriot  legal  and  com- 
uerdiil  seme,  is  Mid  to  be  "an  undertaking 
one  person  to  be  answerable  for  the  pay- 
ment  of  some  debt,  or  the  due  performance 
of  some  eontract  or  duly  1^  another  per- 
son, who  himself  remains  liable  to  pay  or 
perform  the  8ame":^i8turi;et  v.  Bank,  11  0. 
8.  158,  n  Longfldorfs  Notes,  488. 

II.   GUARANTY  DISTINGUISHED  FROM 
OTHER  CONTRACTS. 

"Originally,  the  words  warranty  and 
guaranty  were  the  same,  the  letter  g,  of  the 
Norman-French,  being  convertible  with  the 
w  of  the  German  and  English,  as  in  the 
name  William  or  Gnillaume.  They  are  now 
sometimes  need  indiscriminately;  but  in 
general,  warranty  is  applied  to  a  contract 
as  to  the  title,  quality  or  quantity  of  a  thing 
sold;  and  guaranty  ie  held  to  be  the  cMi- 
tract  by  which  one  person  is  bound  to  an- 
other for  the  fulfillment  of  a  promise  or  en- 
gagement of  a  tiiird  party."  1  Parsons  on 
Contracts,  493.  Each  is  alike  an  under- 
taking by  one  party  to  another  to  indemnify 
or  make  good  the  party  assured  against  some 
possible  default  or  defect,  in  the  contem- 
plation of  the  parties.  A  guaranty  is,  per- 
haps, always  understood,  in  its  strict  legal 
and  commercial  sense,  as  a  collateral  war- 
ranty, and  often  as  a  conditional  one,  against 
some  default  or  event  in  future.  The  term 
warranty  on  the  other  hand  is  generally 
understood  as  an  absolute  underti^ng  in 
preaenti,  as  well  as  in  future,  against  the 
defect,  or  for  the  quantity  or  qutlity  con- 
templated by  the  parties  in  the  subject  mat- 
ter of  the  contract.  But  tiiis  eontract  of 
warranty,  whether  qualified  or  collateral,  as 
^plied  to  the  performance  of  a  duty,  pay- 
ment of  a  debt,  or  happening  of  an  event, 
when  draominated  a  guaranty;  or  unquali- 
fied and  absolute,  as.  in  cases  of  warranty 
when  applied  to  the  quality  or  title  of  things, 
has  alike,  in  either  ease,  all  the  charaeter- 
iities  of  a  eoHb«et  or  underti&ing.  It  must 
be  supported  by  a  sufficient  oonsideration ; 
it  mnst  appear  to  be  an  agreement  of  the 
minds  of  the  two  oontraetiiig  parties  to  the 
proposition  constituting  the  contract.  The 
same  remark  ia  also  equally  applicable  to 
each,  that  no  particular  form  of  words 
is  required  to  express  the  contract.  Any 
form  oi  words  repressing  an  undertaking 
uptm  oonsideration  to  itisure  the  other  party 
against  the  ncmpaymenb  or  ddinquenoy  of  a 
tUrd  par^,  may  eonstitute  a  guaranty.  And 
ai^  affirmaUoB  or  vnada  sustained  a  wm- 
sUeration,  showily  an  undertaking  tiiat  the 
qualify  or  tiUe  of  the  thing  sold  is  siieh  as 
rspresented  may  amount  to  a  mvranty.  The 


consideration  in  each  case  may  arise  out  of 
the  transaction.  In  the  ease  of  a  guaranty 
that  it  was  operative  to  cause  the  n^otia- 
tion  or  aeeeptanoe  of  the  paper;  in  that  of 
a  warranty  that  the  affliination  or  under* 
taking  was  operative  in  causing  Hm  pur- 
chase, would  in  each  case  be  a  sufficient 
e<Muiderati(m;  Bturgea  T.  Bank,  11  0.  S.  163, 
n  Lougsdorrs  Notes,  488. 

The  words  "I  give  A  the  liberty  of  nsing 
my  name,  if  of  use  to  htm,  to  the  amount  of 
$1,600"  is  not  a  guaranty  of  the  amount,  but 
authoriaea  A  to  sign  the  maker's  name  to  a 
note  for  the  loan:  Palmer  t.  Tarrmgton, 

I  O.  S.  E63,  I  Longsdorfs  Notes,  071.  See 

also  AOEITCT. 

The  promise  of  a  party  to  pay  certain 
claims  for  work  being  done  for  a  partnership 
Arm,  on  the  faith  of  which  the  work  is  com- 
pleted, does  not  constitute  such  party  a 
partner  of  the  firm  so  that  he  can  be  held 
as  such,  on  such  claims,  but  such  promise  ia 
a  contract  of  guaranty:  AumsU  t.  Fmner, 
21  0.  C.  C.  627,  II  O.  C.  D.  764.  See  also 
Pastitebship. 

Where  in  an  action  seeking  to  charge  de- 
fendants as  indorsers  of  a  note,  the  copy  of 
the  note  shows  the  names  of  defendants  as 
entire  strangers  on  its  back,  and  it  does  not 
appear  from  the  petition  that  the  name  was 
put  on  the  note  at  the  time  of  its  execution 
or  in  pursuance  of  any  agreement  to  become 
responsible,  such  defendants  are  guarantors 
and  not  indorsers:   Conkey  Co.  T.  BkUlmim, 

II  O.  D.  (N.P.)  812. 

ni.  GUARANTOR 

A  produce  commiesion  firm  sent  out  a 
traveling  agent  to  solicit  a  eotisignment  of 
peaches  on  a  strictly  oommission  basis; 
being  unable  to  obtain  fruit  at  a  certain 
town  without  guaranteeing  it  should  net  the 
shipper  a  certain  price,  he  gave  such  guar- 
antee and  fruit  was  shipped  thereunder,  but 
without  notice  thereof  to  the  consignee  and 
without  inquiry  on  the  part  of  the  shipper 
as  to  the  agent's  authority  to  make  the 
guarantee;  in  tee  absenee  of  any  evidence 
showing  a  usage  or  custom  of  tee  produce 
commission  business  to  make  such  guaran- 
tees. It  was  held  that  the  guarantee  was 
not  within  the  scope  of  tee  agent's  auteority, 
and  his  principal  was  not  bound  by  it: 
Produce  Co.  v.  Meyers,  4  0.  C.  C.  (N.8.) 
264,  16  0.  C.  D.  166.    See  also  Abenot. 

An  agreement  to  protect  the  title  or  in- 
demnify the  purchaser  against  ineumbranoes, 
orally  made  the  executor,  does  not  bind 
tee  estate  witeout  auteority  from  tee  wiQ  or 
court:  Arnold  v.  2>oiialdtOft,  48  O.  S.  73,  IV 
Longsawfs  Notes,  813.   See  also  Kmoutom, 

Digitized  by  Google 


835T 


8858 


ADiamBTBktOBB  ASH  ADinzfiSTUTZoif  or 

Estates. 

A  guaranty  by  a  national  bank  of  the 
payment  of  bonds  which  it  is  selling  is  ultra 
virea  if  it  does  not  own '  them.  But  a  con* 
tract  by  it  to  repurchase  them  at  the  same 
price  could  on  demand  and  tender  of  the 
bonds  have  been  enforced:  Bank  v.  Bhaeffer, 
16  O.  C.  C.  457,  9  O.  C.  D.  182.  See  alao 
Banks  and  Bankiro. 

A  wife  may  by  express  agreement  charge 
her  separate  estate  as  guarantor  for  her 
husband:  Arnold  T.  Wilder,  Q  Dec.  Rep.  819, 
8  Am.  L.  Rk.  348. 

Where  a  trust  company  as  trustee  under 
a  deed  of  trust  or  mortgage  certifies  that 
"this  bond  ia  one  of  a  series  of  bonds  men- 
tioned in  the  mortgage  or  deed  of  trust 
within  refenred  to,"  well  knowing  that  none 
of  the  property  deecribed  in  such  mortgage 
bel(nigB  to  the  mortgagor,  and  redelivers  to 
the  mortgagor  the  bond  thus  certified  with- 
out restriction  on  ita  use,  it  becomes  liable 
to  a  pledgee  of  such  bond  who  relied  upon 
ench  eerUfleate  to  his  prejudice,  r^ardless 
of  tiie  motive  in  making  such  certificate: 
Dreifus  v.  Bank,  13  O.  G.  C  (N.8.)  441,  23 
O.  0.  D.  46.   See  also  Bomw,  NBaonABLB. 

If  the  maker  is  already  insolvent  and 
without  property  subject  to  execution,  it  is 
not  neoeBsary  to  get  Judgment  and  execution 
returned  "no  property"  to  hold  the  guaran- 
tor of  collectibility.  Nor  need  a  mortgage 
security  be  first  ^bausted,  for  that  is  an 
independent  contract.  It  will,  however,  inure 
to  the  guarantor  1^  substitution:  Stone 
Rookefeller,  29  O.  S.  625,  III  Longsdorfs 
Notes,  506. 

The  guaranty  of  the  payment  of  the  debt 
of  another  made  at  the  time  the  debt  is  con- 
tracted, does  not  constitute  the  guarantor 
and  the  principal  debtor  joint  promisors: 
Deming  v.  College,  31  O.  S.  41,  III  Longs- 
dorTs  Notes,  561. 

IV.   WHO  MAY  TAKE  ADVANTAGE  OF 

GUARANTY. 

A  letter  to  B,  stating  that  the  writer  will 
be  responsible  for  all  goods  bought  by  C  in 
that  city,  will  not  inure  to  persons  who  sold 
goods  to  C  merely  having  heard  of  the  letter. 
The  just  presumption  is  that  B  alone  could 
say  who  should  sell  to  C  and  what  quantity. 
Anyone  selling  to  him  without  consulting  B, 
either  sells  on  C's  credit  alone  or  is  guilty 
of  bad  faith:  McClung  v.  Meane,  4  O.  106, 
I  liongsdorf's  Notes,  216. 

A  letter  of  credit  to  A,  stating  that  B 
desires  to  buy  goods  and  that  the  writer 
"will  be  responrible  to  the  amoant  of  two 
tboosand  dollars  for  goods  delivered  him," 
is  spedal  to  A,  and  no  other  person  selling 


goods  to  B  on  the  faith  of  it  caU  bold  the 
writer:  Taylor  v.  Wetmore,  10  O.  490,  I 
Longsdorfs  Notes,  531. 

A  letter  thus,  "Now,  John,  if  you  can  get 
that  draft  from  Hugh  M,  I  will  be  respon- 
eible,  and  F  will  pay  tJiem,"  meaning  a 
particular  draft  belonging  to  Rndolph  M, 
and  not  to  Hugh  M,  for  which  John  had 
given  his  note,  binds  i^e  writer  to  Rudolph, 
he  having  given  np  the  draft  in  reliance  on 
it:  DorloHd  T.  MulhotUm,  10  0.  8.  IM,  II 
Longsdorrs  Notes,  428. 

A,  to  induce  a  favorable  vote  of  electors 
for  a  township  snbscriptioji  to  railroad 
stock,  agreed  to  indemnify  the  township 
against  loss  by  taking  the  stock  and  paying 
the  township  bonds  to  the  holders,  the  bonds 
having  been  adjudged  to  be  void.  It  was 
held  that  the  indemnity  was  to  protect  the 
township  alone  and  did  not  inure  to  the 
tmndholders.  The  railroad  company  can  not 
claim  that  the  township  was  merdy  the 
agent  of  A.  The  township  not  having  to  pay 
the  bonds,  the  indemnity  can  not  be  resorted 
to.  A  is  not  estopped  to  deny  the  validity 
of  the  bonds  for  he  is  not  in  privity  with  the 
bondholders:  Bopple  v.  Hippie,  33  O.  S.  116, 
III  Longsdorfs  Notes,  660. 

The  guaranty  of  a  horse  as  sound  and  a 
good  family  horse  is  not  available  to  the 
purchaser  as  a  basis  for  damages  resulting 
from  his  running  away,  where  the  purehaaer 
from  personal  experience  became  aware  of 
the  vicious  disposition  of  the  horse  before 
the  runaway  occurred:  Degenkardt  v. 
BUlinge,  13  O.  G.  G.  (N3.)  414,  23  O.  a  D. 
232. 

It  A  falsely  represents  another  as  worthy 
of  credit  in  a  letter  to  B,  other  persons 
seeing  and  relying  on  the  letter  can  not  hold 
A:  UcCrat^m  T.  West,  17  O.  16,  I  Longs- 
dorfs Notes,  792.   See  also  Feaijd  aud  Di- 

CBIT. 

A  written  guarantee  given  to  the  lessor 
at  the  time  of  making  a  lease  passes  to  one 
purchasing  the  property  from  the  lessor: 
Becker  v.  Sltoemaker,  7  0.  N.  P.  (N.e.)  272, 
19  0.  D.  (N.P.)  184  [affirming  Shoemaker 
V.  Becker,  16  0.  D.  (N.P.)  82,  8  O.  I*  R. 
14,  1  Hosea,  234;  affirmed,  without  opinion, 
Becker  v.  Skoemaker,  81  0.  8.  532].  See  also 
Lakdlobd  ako  Tknaitt. 

A,  at  New  Orleans,  in  order  to  enable  B 
to  buy  and  ship  goods  to  him,  wrote  B  a 
letter,  promising  to  accept  and  pay  Ulls  on 
him,  accompanied  by  bills  of  lading,  to  the 
extent  of  ten  thousand  dollars;  and  up  to 
July  Ist^  on  the  faith  this  letter,  the 
plaintiff  bank  made  sneceesive  advanoes  to 
B  on  such  drafts,  and  A  paid  them,  bat  re- 
fused to  pay  the  last  two>  claiming  to  hold 
the  shipments  against  a  balance  due  him 
from  B.  It  was  held  thai  the  bank  oonid  me 
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A  on  his  pKnnise  to  accept.  The  objection 
of  want  of  privify  is  nothing,  for  the  letter 
wu  intended  for  any  one  who  might  act 
upon  it.  Notice  by  the  bank  to  A  of  its  ac- 
ceptance of  the  letter  of  credit,  or  of  the 
drafts  drawn  under  it,  was  not  necesaary, 
for  Uiis  is  not  a  guaranty  by  A,  but  an 
original  substantive  promise:  Lonsdale  v. 
Bank,  18  0.  126. 

Parties  who  buy  up  claims  against  a 
partnersbip  for  work,  upon  the  faith  of  a 
promise  made  by  a  third  party,  after  the 
completion  of  such  work,  that  she  would  pay 
the  claim  can  not  hold  her  upon  such  prom- 
ise as  a  parbier:  Ruaaell  v.  Fenner,  21  0. 
0.  a  627,  11  O.  0.  D.  764.   See  alaa  Past- 

■  ■■■ma 

V.  CONSIDERATION. 

Past  transactionB  can  be  covered  by  a 
guaranty,  though  there  is  no  consideration 
for  it,  as  to  them  alone,  if  it  also  covers  and 
is  supported  by  the  consideration  arising  out 
of  future  dealings:  Smith  T.  Buti«r,  17  O. 
C.  C.  68,  8  0.  C.  D.  645. 

Where  A  agreed  to  buy  from  B  three 
thousand  bicycle  pedals,  to  be  furnished  dur- 
ing the  season,  and  after  the  contract  is 
made,  but  before  delivery  of  any  of  them  C 
guarantees  to  B  payment  by  A,  the  guaranty 
is  not  supported  by  any  consideration,  for  B 
was  already  obliged  by  contract  to  furnish 
them:  Smith  v.  Moore  Co.,  10  0.  C.  C.  617, 
S  0.  C.  D.  761. 

Where  the  payee  of  a  note  of  seven  hun- 
dred and  fifty  dollars  left  her  dividends  of 
one  hundred  and  fifty  dollars  from  the 
maker's  estate  in  bankruptcy  uncollected,  on 
the  promise  of  the  latter's  wife  to  protect 
the  claim,  the  wife's  indorsement  on  the 
note  of  a  guaranty  of  it,  and  her  subsequent 
signature  with  ber  husband  on  a  new  note 
in  place  of  the  original,  with  reduction 
of  interest,  are  upon  sufficient  consideration: 
CaMU  V.  Smith,  9  0.  C.  C.  4,  6  0.  C.  D.  74. 

An  answer  stating  that  the  guaranfrf  of 
profit  on  a  purchase  of  land  is  without  con- 
sideration is  good,  provided  the  detailed 
statement  is  not  inconsistent  with  it.  Stat- 
ing tliat  the  guaranty  was  required  after  the 
conveyance  was  made  means  after  delivery 
as  wdl  as  exeeution;  accordingly,  the  orig- 
inal transaction  was  complete  and  could  not 
be  a  consideration:  McMillan  v.  Burkham, 
7  Dee.  Rep.  101,  1  Bull.  111.   See  also  Con- 

TBAOTS. 

The  writer  of  a  letter  of  credit  is  not 
liable  on  an  implied  acceptance  of  drafts 
takoi  on  the  faith  of  it,  unless  taken  for  a 
valuaiUe  oonslderation.  A  promise  to  have 
them  discounted,  and  to  take  up  notes  on 
iiriUch  the  pr<miisor  is  liable  as  indorser.  is 
not  a  valuable  consideration;    Shemtin  v. 


Brigham,  39  0.  S.  137,  III  Longsdorfs 
Notes  1013  [affirming  Shenoin  T.  Brigham, 
4  Dec.  Rep.  94,  1  Clev.  L.  Rep.  22].  See  also 

NEeOTUBLB  iNSrnUUENTS. 

VI.   FORM  OF  CONTRACT. 

A  guaranty  of  any  debt  A  may  owe  does  not 
cover  his  liability  as  surety  for  A  &  Co.: 
Donley  v.  Bank,  40  O.  S.  47,  IV  Longsdorrs 
Notes,  4. 

A  guaranty  of  the  payment  of  the  monthly 
estimates  for  building  a  railroad  will  in- 
clude work  done  during  the  last  month, 
though  the  final  estimate  included  all  the 
percentages  held  back  during  preceding 
months  and  all  that  was  due,  and  if  the  last 
month's  work  can  be  computed  from  the 
final  estimate,  it  may  be  so  estimated,  and  it 
is  error  to  withhold  such  final  estimate 
from  the  jury:  Rutherford  v.  Brachman,  40 
O.  S.  604,  IV  Longsdorfs  Notes,  44  [re- 
versing Rutherford  v.  Brachman,  8  Dec.  Rep. 
109,  5  Bull.  696]. 

A  sale  of  notes  by  one  bank  to  another  on 
the  former's  statement,  "we  know  them  to 
be  good,"  is  a  guaranty  of  collectibility  at 
maturity,  and  the  plaintiff  can  recover  on 
the  guaranty  after  due  diligence  to  collect 
the  note:  Bank  v.  Bank,  45  0,  S.  236,  IV 
Longsdorfs  Notes,  272  [affirming  Bank  v. 
Bank,  6  Dec.  Rep.  122f),  13  Am.  L.  Rec.  748]. 

A  desired  to  buy  a  certain  bill  of  exchange 
from  a  bank  and  sent  on  the  money.  B,  its 
cashier,  sent  them  a  different  bill  of  ex- 
change, writing  that  it  was  perfectly  safe, 
and  A  replied  that  this  was  satisfactory.  It 
was  held  that  B,  the  cashier,  acted  as  agent 
of  the  bank.  His  letter  amounted  to  a  guar- 
anty by  the  bank  that  the  bill  was  collecti- 
ble: aturgea  v.  Bank,  11  O.  8.  153,  II 
Longsdorfs  Notes,  488. 

An  assignor  of  a  note  and  mortgage  guar- 
antees the  collectibility  of  the  note.  The 
mortgage  security  must  be  exhausted  before 
he  can  be  sued  on  the  guaranty:  Timmer- 
man  v.  Howell,  2  O.  C.  C.  27,  1  O.  C.  D.  342. 

A  stipulation  that  a  surety  or  bis  mort- 
gage shall  not  be  resorted  to  until  the  prin- 
cipal debtor  is  exhausted  is  satisfied  if  he 
has  no  property  subject  to  necution.  The 
creditor  is  not  bound  to  pursue  equities  or 
marshal  prior  liens:  Riblet  v.  Davia,  24  O. 
S.  114,  III  Longsdorfs  Notes.  164. 

A  written  agreement  by  one  for  whom  a 
building  is  constructed  that  tbe  lumber  com- 
pany might  charge  to  bis  account  all  lumber 
ddivered  to  the  contractor  for  use  In  eon- 
Btructing  a  building  for  the  owner,  on  the 
basis  of  an  estimate  of  a  certain  date 
amounting  to  a  certain  sum  of  mone^,  does 
not  limit  tiie  liability  of  sueb  promisor  to 
the  amount  therein  named,  since  the  word 
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"eatimate"  i^^>orts  an  approximation 
merely:  MilU-CarUtm  t.  Huherty,  84  O. 
S.  81. 

Vn.   CLASSES  OF  OUASAKTY. 

Unless  the  eontract  of  guaranty  admits  of 
BO  other  iMnutruction  than  that  it  is  a  con- 
tinuing  guaranty,  the  presnmptiim  is  that  it 
ia  not  so  Intended:  Bank  of  Oomm«rce  T. 
Qam,  S  O.  a  G.  (N.S.)  428,  13  0.  a  D.  447 
[following  BirOaaU  v.  Beaoodt,  32  O.  S.  177, 
m  Longsdorfs  Notes,  626;  disUoguishing 
/nm  Go,  T.  Koywt,  S6  O.  8.  501,  IV  Longa- 
dorTs  Notes,  606]. 

An  unlimited  guaranty  ma;  be  defined  as 
one  that  is  unlimited,  both  as  to  time  and 
amount,  and  a  continuing  guaranty  is  one 
that  is  not  limited  in  time  or  to  a  particular 
transaction  or  to  specific  transactions,  but 
is  operative  until  revoked:  Bank  v.  Cole,  83 
O.  S.  50  [affirming,  on  rehearing,  Hank  v. 
Sr«to(on,  82  0.  S.  444,  which  affirmed,  without 
opinion,  CoU  r.  Bank,  15  0.  C.  C.  (N.S.) 
315]. 

A  guaranty  a  wife  for  goods  to  be  sold 
to  her  husband  on  open  account,  not  exceed- 
ing five  hundred  dollars,  and  shipment  of 
cigars  upon  his  order,  the  object  of  the 
guaranty  being  to  enable  the  buyer  to  em- 
bark in  business,  is  a  oontinuing  guaranty: 
Rookford  T.  RoihtcKOi,  16  O.  C.  C.  287,  9 
O.  C.  D.  47. 

A  guaranty  by  stockholders  individually 
for  ^  benefit  of  a  eorpmUon  in  these 
woi^:  "We  •  •  •  herdv  jointly  and 
•everally  goanmtee  to  you  the  payment  of 
KUj  and  all  snms  of  money  that  may  be 
loaned  ^xj  you  to  •  *  •  ;  providing  said 
loan  shall  not  eiraeed  in  the  aj^regate  three 
thousand  dollars,"  is  not  a  eontinuing  guar- 
anty, but  is  restricted  to  the  flret  three  thou- 
sand dollars  loaned:  BoMk  v.  Oarn,  3  0.  C. 
C.  (N.S.)  428,  13  O.  C.  D.  447. 

While  stockholders  who  are  guarantors  by 
soliciting  further  loans  for  the  corporation 
may  have  estopped  themselves  from  claiming 
to  have  been  totally  relieved  in  consequence 
of  credit  having  been  given  beyond  the  sum 
named,  such  acts  do  not  of  themselves  ex- 
tend the  terms  of  the  original  guaranty  to 
cover  the  balances  due  upon  credits  given 
beyond  the  amount  named:  Bank  v.  0am, 
3  0.  C.  C.  {N.S.)  428,  13  O.  C.  D.  447. 

"Send  my  son  the  lumber  he  asks  for — it 
will  be  all  right,"  is  a  guaranty  of  punctual 
payment,  but  not  a  continuing  guaranty : 
Birdtall  v.  Heacock,  32  O.  S.  177,  III  Longs- 
dorTs  Notes,  625. 

The  tendency  is  against  construing  a  guar- 
anty as  continuing,  unless  such  intent  is 
clear  beyond  reasonable  doubt:   Birdtall  v. 


Heaeot^,  32  O.  8.  177,  III  Loagadorfa 
Notes.  625. 

Thus,  "send  my  son  the  lumber  he  asks  for 
and  it  will  be  all  right,"  ia  not  a  oontinoii^ 
guaranty,  and  does  not  apply  to  eubeeqnent 
purchases:  Btrdaatl  v.  Seacock,  32  O.  8.  177, 
in  Longsdorfs  Notes,  625. 

A  guaranty  thus,  "The  bearer,  Mr.  B,  is 
visiting  your  city  buying  a  few  goods  in 
your  line^  and  anything  you  may  be  able  to 
sell  him  will  be  paid  promptly  as  agreed  on, 
which  I  herewith  guarantee,"  is  not  a  0(U- 
tinuing  giiaranty:  Morgan  v.  Boyer,  39  O. 
S.  324,  III  Longsdorfs  Notes,  1030. 

A  writing  that  if  plaintiffs  would  give 
credit  to  B,  the  signer  will  pledge  her  estate 
to  the  extent  of  and  for  the  paymuit  of  one 
thousand  declare,  is  not  a  continuing  guar- 
anty, but  ends  when  one  thousand  dollars 
worth  has  been  bought:  Arnold  v.  WUdar, 
6  Dec  Rep.  819,  8  Am.  L.  Bee  348. 

"Please  let  A  have  such  goods  as  he  may 
purchase  in  person  or  order  from  time  to 
time  to  amount  of  five  hundred  dtdlan,  and 
I  hereby  guarantee  the  prompt  payment  of 
same,"  is  a  continuing  guaranty:  Wolf  T. 
ShUlito,  9  Dec  Bep.  367,  12  Bull.  31. 

Where  the  debtor  is  totally  insolvent  and 
all  its  property  is  held  ^e  sheriff  xinder 
execution  and  a  receiver  is  in  poOTctsion,  a 
guarantee  of  "ultimate  payment  of  a  di^ 
may  be  sued  upon:  7nm  Co.  r.  JTeyMt,  56 
O.  S.  501,  TV  Longsdorfs  Notes,  696. 

A  corporation,  notwithstanding  the  ex- 
eeation  of  a  guaranty  to  a  certain  bank  to 
pay  any  and  all  loans  made  by  it  up  to  a 
stipulated  amount,  haa  the  right  to  make 
other  loans  from  such  bank  uul  discharge 
them  wiUiont  reference  to  loans  fbr  which 
its  guarantors  had  become  bound.  Heno^ 
payments  upon  the  later  loans  are  not  necee- 
aarily,  cw  as  a  matter  of  law,  required  to  be 
credited  upon  the  loana  guaranteed:  Bank 
V.  Gam,  3  0.  C.  C.  (N.S.)  428,  IS  O.  0.  O. 
447  [distinguishing  BirdwUl  v.  Seaoo^,  82 
O.  S.  177.  in  Longsdorfs  Notes,  625].  See 

also  PATUE3IT. 


VIII.  CONSTRUCTION. 

Construction  of  a  guaranty  should  he  to 
ascertain  the  intention  of  the  parties,  and, 
as  in  other  contracts,  the  surrounding  cir- 
cumstances may  be  regarded:  Iron  Co.  T. 
Keynes,  66  0.  8.  501.  IV  Longsdorfs  Notes, 
606. 

Clauses  in  apparent  confiict  must  be  con- 
strued BO  as  to  effect  the  parties'  intaiticm 
as  gathered  from  the  whole  instrument,  and 
if  Uie  object  to  be  accomplished  is  dedared 
therein,  the  clause  contributing  most  essoi* 
tially  thereto  will  control.  Therefore,  a 
guaranty  by  the  owner  of  property  to  a  Inm- 
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ber  oompany  to  pay  for  all  lumber  furnished 
to  a  contractor  for  a  building  thereon,  to  be 
charged  on  the  basis  of  the  company's  esti- 
mate of  $3,844.00,  does  not  limit  the  guar- 
antor's liability  to  that  amount:  MilU' 
OarUtfM  Co.  t.  Bubert]/,  84  O.  8.  81.  See 
also  Contracts. 

If  language  used  in  a  guaranty  is  equally 
capabla  of  being  construed  as  a  limited  or 
couUnuing  guaranty,  the  eonstruction  which 
treats  it  aa  a  limited  guaranty  will  be  pre- 
ferred: BirOtall  T.  BmcoOb,  32  O.  S.  177, 
in  Longsdorfs  Notes,  626;  Morgan  r. 
Boyor,  30  0.  S.  824,  III  LongsdwTs  Notes, 
1030;  Inn  Co.  t.  Keynea,  66  O.  8.  ffOl,  IV 
Long^orTs  Notes,  696;  B€mk  t.  Cole,  83  O. 
8.  50  [Affirming,  on  reheuing.  Bank  t.  Vevh 
ton,  82  0.  8.  444,  whieh  affirmed,  without 
opinion.  Cole  v.  Bank,  15  O.  C.  C.  (N.S.) 
315]. 

The  rule  oonstruing  language  against  the 
prcmusor  is  not  applied  to  a  guarantor.  A 
guarantor,  like  a  surety,  is  bound  only  by 
the  express  tenns  of  his  contract.  The  lan- 
guage is  to  be  taken  in  its  plain  and  ordi- 
nary sense,  in  the  light  of  the  surroundings 
and  situation  and  object  of  the  parties,  and 
the  intenUon  adhered  to:  Morgan  T.  Boyer, 
39  O.  S.  324,  III  Longsdorf  8  Notes,  1030. 

A  contract  of  guaranty  is  not  subject  to 
the  rule  that  a  promise  will  be  construed 
against  the  promisor,  and  liability  will  not 
1^  construction  be  enlarged  beyond  the  fair 
import  of  its  terms,  but  in  order  to  arrive 
at  tiie  mutual  intention  of  the  parties  in  the 
language  used,  resort  may  be  had  to  the 
circumstances  of  the  transaction  and  the 
situation  in  which  the  parties  stood:  Bank 
r.  Laidiam,  86  O.  S.  91  [rerersiog  Bank  v. 
Laidiaw,  18  O.  C.  G.  (NJS.)  303,  22  O.  a  D. 
083]. 

Evidence  of  surrounding  circumstances  is 
competent  in  order  to  arrive  at  the  intoition 
of  the  parties  if  consistent  with  the  meaning 
of  the  words  of  the  written  contract:  Bank 
V.  Laidlaw,  86  0.  8.  91  [reversing  Bank  ▼. 
haaUtWy  13  O.  C.  C.  (N.S.)  303,  22  0.  C.  D. 
633]. 

In  oonstruing  a  contract  of  guaranty  evi- 
dence is  admissible  to  show  that  the  guar- 
antor was  the  president  of  the  lumber  cam.- 
pauy  whose  debt  be  guaranteed;  and  that 
ht  was  personally  familiar  with  the  entire 
transaction  out  of  which  the  debt  arose: 
BamM  v.  lAndtnw,  86  0.  a  91  [reversing 
Bank  t.  Laidtaw,  13  O.  C.  C  (N.S.)  303.  22 
O.  a  D.  683]. 

The  words  ^  the  guarantor  are  to  be 
taken  most  strongly  against  him:  Stono  v. 
BaokefaUar,  20  O.  8.  625,  m  lAngsdorf  s 
Notes*  506. 

A  contract  of  guaranty,  like  any  other 
emitraet,  will  be  glvvi  that  construction  and 


^ect  which  best  accords  with  the  intention  of 
the  parties  as  manifeited  by  the  terms  there- 
of, considered  in  connection  with  the  subject- 
matter  to  which  it  relates,  and  the  circum- 
stances accompanying  the  transaction: 
Bank  v.  Gam,  3  O.  C.  C.  (N.S.)  428,  13  0. 
C.  D.  447. 

Guarantors  should  be  held  to  every  obli- 
gation reasonably  and  fairly  embraced 
within  their  contracts,  but  the  guaranty 
should  not  be  strained  b^ond  its  obvious 
meanii^  for  the  purptne  of  enlarging  the 
liability  of  guarantors:  Bank  v.  0am,  3 
0.  C.  C.  (N.S.)  428,  13  O.  C.  D.  447. 

Subsequent  transaetiras  not  amounting  to 
a-  modification  of  the  contract,  and  not  part 
of  the  concomitant  circumstances,  can  not  be 
considered  as  a  part  of  the  circumstancea 
under  consideration  in  formulating  the 
terms  of  the  contract,  and  accordingly,  can 
not  be  looked  to  for  the  purpose  of  ascer- 
taining ttte  sense  in  which  or  the  intent  with 
which  auch  terms  were  used;  but  subsequent 
transactions  under  or  in  pursuance  of  the 
contract,  or  with  the  contract  in  view,  may 
be  looked  to  for  the  purpose  of  discerning 
the  interpretation  the  parties  have  put  upon 
its  doubtful  provisions:  Bank  v.  Qam,  3  0. 
C.  C.  (N.S.)  428,  13  O.  C.  D.  447. 

Where  the  directors  of  a  corporation  guar- 
antee the  ultimate  payment  of  material  pur- 
chased by  it  from  plaintiff  during  the  en- 
suing year,  this  should  be  construed  to  au- 
thorize, plaintiff  to  give  the  corporation  a 
reasonable  credit,  th{>ugh  that  be  for  a 
longer  time  than  had  been  customary  with 
it,  and  a  sale  on  six  months'  time,  taking 
notes  therefor,  though  prior  dealings  had 
been  four  months,  is  not  an  unreasonable 
extension  of  time,  especially  considering  that 
the  guarantors  were,  as  directors,  pecuniarily 
interested  and  were  chargeable  with  general 
superintendence  over  Hie  management:  Iron 
Co.  V.  Keynea,  56  0.  8.  501,  IT  Longsdorf  s 
Notes,  696. 

Where  A  agreed  to  buy  from  B  three 
thousand  bicycle  pedals  in  a  certain  season, 
and  afterwards  C  guaranteed  to  6  that  A 
would  pay  for  all  bicj'cle  supplies  furnished 
that  season,  the  guaranty  covers  supplies  not 
covered  by  the  contract:  Smith  v.  Moore  Co., 
19  O.  C.  C.  617,  9  O.  C.  D.  751. 

A  guaranty  of  collectibilify  or  goodness 
of  a  debt  means  by  ordinary  process  <A  law; 
Baahford  T.  Shaw,  4  O.  8.  263, 11  Longsdwf  s 
Notes,  91;  Stone  v.  Bockef tiler,  29  0.  S.  625, 
III  lxaigBdoH*s  Notes,  505. 

The  guarantor  of  a  prranlssory  note  se- 
cured warehouse  receipts,  can  not  rely 
on  the  quantity  and  quality  of  the  property 
set  out  in  the  receipts,  in  such  a  manner  as 
ta  escape  liability  to  the  promisee  for  a  de- 
floieucy  in  the  actual  amount  found  to  be 
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on  hand,  when  the  ^aranty  ie  for  loans 
"for  which  warehouse  rcceipte  are  taken  as 
collateral  security":  Bank  v.  LaidJaio,  86  O. 
8.  91  [reversing  Baiik  v.  Laidlav},  13  O.  C. 
C.  {N.S.)  303,  22  O.  C.  D.  633]. 

A  guaranty  to  save  another  from  "lia- 
bility" on  debts — as  here  to  an  outgoing 
partner — unlike  saving  harmless  or  from 
damages,  may  be  sued  upon  when  judgment 
hes  been  had  against  the  indemnified  party 
on  a  liability,  though  he  has  not  paid  It,  and 
the  creditor  may  intervene  in  the  action  so 
as  to  obtain  the  fruits  of  the  action:  Pratt 
V.  Walworth,  16  O.  C.  C.  412,  8  0.  C.  D.  472 
[affirmed,  without  opinion,  Waiworth  v. 
Pratt,  62  0.  S.  630].   See  also  Subety. 

An  action  against  one  who  guaranteed  a 
lessee's  performance  and  payments,  the  lessee 
baring  ahandoned,  must  be  for  all  damages. 
Sueeessive  actions  as  for  rent  do  not  lie. 
Accordingly,  it  is  error  to  limit  plaintiff's 
recovery  to  rent  then  due:  Wruhel  t.  Muth, 
11  O.  C.  C.  559,  6  O.  C.  D.  173.   See  also 

GONTBAOTS. 

Where  a  corporation,  engaged  in  procting 
a  building,  guarantees  to  a  dealer  in  brick 
the  financial  responsibility  of  the  contractor 
to  whom  the  brickwork  in  said  building  is 
awarded,  the  guaranty  is  that  the  said  con- 
tractor will  pay  for  the  brick  eohl  to  him 
for  use  in  said  building,  and  not  merely 
that  said  contractor  is  a  financially  respon- 
sible person:  Supply  Co.  v.  Inrcstmcnt  Co., 
14  0.  N.  P.  (N.S.)  383,  23  O.  D.  (N.P.)  474. 

IX.  ASSIGKMENT. 

A  guaranty  to  the  buyer  of  bonds  is  as- 
signi^le  to  aubaequent  buyers  of  the  bonds 
as  an  incident  thereto:  Bank  y.  Jonet,  16 
O.  8.  145,  II  Longsdorrs  Notes,  764. 

Whether  a  guaranty  indorsed  on  a  Bote  is 
negotiable  or  not  if  It  is  general  in  its 
terms,  not  limited  to  any  one,  it  will  inure 
to  any  holder:  Sank  T.  Sewell,  8  Dee.  Bep. 
210,  6  Bull.  288. 

X.  NOTICE. 

A.    Or  AOOBPTAKCB. 

Notice  of  acceptance  and  intention  to  act 
under  the  guaranty  is  not  necessary  if  the 
guaranty  is  absolute,  but  only  when  the  in- 
strument is  in  legal  effect  an  offer  or  pro- 
posal, and  thus  requires  mutual  assent  to 
become  a  contract:  Powers  v.  Bumcratz,  12 
O.  S.  273,  II  Longsdorf  8  Notes,  561 ;  Wise  v. 
Stiller,  46  O.  8.  388,  IV  Longsdorfs  Notes, 
282. 

The  seller  of  goods  on  the  faith  of  an  ab- 
dolute  letter  of  credit  need  not  give  any 
notice  to  the  writer  of  intention  to  act  on 
it,  nor  that  goods  have  been  furnished: 


Powers  V.  Bumoratz,  12  0.  S.  273,  11  Longs- 
dorfs Notes,  661  [overruling  Taylor  v.  Wet- 
more,  10  0.  490,  I  Longsdorfs  Notes,  681]. 

Stockholders'  agreement  to  protect  one  of 
their  number  for  indorsing  paper  of  the  oor- 
poration,  executed  by  all  at  the  same  time, 
and  delivered  to  a  third  person  for  their  use 
with  the  intention  that  it  be  acted  on,  is  not 
a  mere  proposal  of  guaranty,  but  an  abso- 
lute contract  of  indemnity.  The  delivery  is 
equivalent  to  a  delivery  by  each  signer  to  tlio 
others,  and  no  further  acceptance  or  notice 
of  an  intention  to  act  under  it  is  necessary: 
Wise  V.  Miller,  45  O.  S.  388,  IV  Longsdorfs 
Notes,  282. 

A  guaranty  to  become  responuble  to  A  up 
to  fifteen  thousand  dollars  on  any  default  of 
B  to  meet  at  maturity  any  engagement  with 
A  requires  notice  of  acceptance  and  of  the 
amount  of  advances:  Roots  T.  Jenifer,  3 
Dec  Sep.  214,  4  Gas.  401. 

Notice  is  not  necessary  where  the  matter 
does  not  properly  lie  more  in  the  knowledge 
of  one  party  than  the  other.  Accordingly, 
a  covenant  that  A  will  adl  and  aeconnt  for 
all  goods  put  into  his  hands  by  B  for  a  year 
requires  no  notice  of  bis  failure  to  aooount: 
Bush  V.  Oritehfield,  4  0.  lOS,  I  Longsdorfs 
Notes,  161. 

At  at  New  Orleans,  in  order  to  enable  B 
to  bay  and  ship  goods  to  him,  wrote  B  a 
letter,  promising  to  accept  and  pay  bills  on 
him,  accompanied  by  bills  of  lading,  to  the 
extent  of  ten  thousand  dollars,  and  up  to 
July  1st,  on  the  faith  of  this  letter  the 
plaintiff  bank  made  successive  advances  to 
B  on  such  drafts,  and  A  paid  them,  but  re- 
fused to  pay  the  last  two,  claiming  to  hold 
the  shipments  against  a  balance  due  him 
from  B.  It  was  held  that  the  baUk  could  sue 
A  on  bis  promise  to  accept.  The  objection 
of  want  of  privity  is  nothing,  for  the  letter 
was  intended  for  any  one  who  might  act 
upon  it.  Notice  by  the  bank  to  A  of  its  ac- 
ceptance of  the  letter  of  credit,  or  of  the 
drafts  drawn  under  it,  was  not  necessary, 
for  this  is  not  a  guaranty  by  A,  but  an  orig- 
inal substantive  promise:  Lonsdale  v.  Bank, 
18  0.  126,  I  Longsdorfs  Notes,  840.  See  also 
NeOOTXABLE  iNSTBtTMEITTS. 

Demand  on  the  debtor  and  notace  to  the 
guarantor  are  necessary  where  the  fact  on 
which  the  latteHs  liability  dqtends  is  pecu- 
liarly within  the  guarantee's  knowledge,  or 
depends  on  his  option.  Contra,  it  the  guar- 
antor knows,  or  is  bound  to  know  it,  as  if 
both  parties  have  equal  means  of  knowledge. 
If  the  guarantor  is  entitled  to  notice,  want 
of  it  discharges  him  only  if  it  has  caused 
loss  to  htm,  and  only  to  the  extent  of  the 
loss.  If  the  debtor  was  solvent  and  becomes 
insolvent  before  notice,  the  guarantor  is  dis- 
charged. But  if  he  was  insolvent  ever  ainoe 
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the  debt  matured,  notice  is  not  neceseaiy, 
for  its  omission  causes  no  loss:  Baahford  v. 
Bhavi,  4  0.  8.  263,  II  Longsdorf's  Notes,  91. 

Notice  of  acceptance  is  not  necessary  of  a 
guaranty  for  the  payment  of  goods  to  be 
furnished  on  open  account  to  the  sum  of  five 
hundred  dollars:  Rockford  v.  RothaahUd, 
16  O.  C.  C.  887,  8  0.  C.  D.  47. 

B.   Of  Bbeach. 

Stockholders  promising  to  indemnify  one 
who  will  indorse  for  the  corporation  are 
liable  on  such  contract  to  the  indorser  until 
performance.  A  signer's  notice  that  he  re- 
voked would  be  bound  by  no  liability  there- 
after, but  is  not  released  after  obligations 
have  been  incurred,  nor  because  after  such 
notice  the  indorsed  paper  vas  renewed: 
Wise  T.  MUler,  4S  O.  S.  388.  IV  Longsdorf  s 
Notes,  282. 

Stockholders  being  indirectly  liable  for 
debts  of  the  corporation,  their  promise  to  in- 
demnify one  who  will  indorse  its  paper  for 
mutual  benefit  makes  bis  relation  to  them 
analogous  to  that  of  surefy  with  eorrespond- 
ing  rights  and  remedies:  Wise  t.  if  filer,  4S 
O.  S.  388,  IV  Longsdorrs  Notes,  282. 

(Guaranty  of  payment,  unlike  guaranty  of 
collectibility,  or  payment  after  final  process, 
is  enforcible  witliout  demand  and  notice,  or 
first  suing  the  maker:  Baahford  v.  Shaut, 
4  0.  S.  263,  II  Longsdorf  8  Notes.  91. 

Where  the  holder  of  a  note  transfers  it, 
thus,  "I  guarantee  the  payment  of  the  with- 
in." etc.,  this  is  an  unconditional  guaranty, 
that  is,  not  dependent  on  any  contingency, 
and  demand  and  notice  are  not  necessary  to 
make  a  prima  faoie  case:  Clay  v.  Edgerton, 
19  O.  S.  649,  II  LongBdorf'9  Notes,  968; 
Kautzman  v.  Weirick,  26  O.  S.  330,  III 
Longsdorf  s  Notes,  307;  NeU  t.  Trmteea, 
31  0.  S.  16,  III  Longsdorfs  Notes,  659. 

An  indorsement  on  a  note  by  a  stranger, 
thus,  "I  obligate  myself  that  this  note  shall 
be  paid  in  three  years,"  is  not  collateral  but 
an  original  promise  to  pay,  and  no  demand 
or  notice  is  necessary:  Reed  v.  Evana,  17  O. 
128,  I  Longsdorf's  Notes,  800;  contra,  Greene 
V.  Dodg«t  2  O.  430,  I  Jjongsdorfs  Notes, 
137. 

Where  strangers  hod  indorsed  a  note  in 
blank  and  afterwards  there  was  written  over 
the  names,  "We  bind  ourselves  as  security 
for  the  payment  of  the  within  note,"  this 
ynm  held  to  be  collateral  and  requiring  de- 
mand and  notice  at  maturity  to  hold  the 
guarantors:  Greene  v.  Dodge,  2  O.  430,  I 
Longsdorfs  Notes,  137. 

A  guaranty  of  collectibility  or  goodness  of 
a  debt  requires  pushing  the  collection  to 
iaeolvency  and  also  notice  of  non-col  lectibili- 
ty  before  suing  the  guarantor:  Baahford  v. 


Sftaw,  4  O.  S.  263,  II  Longsdorfs  Notes, 
91;  Wolfe  V.  Brown,  5  0.  S.  304,  II  Longs- 
dorfs Notes,  188. 

No  demand  and  notice  at.  maturity  is 
necessary  to  charge  a  payee  who  indorsed  a 
note  over  with  a  special  guaranty  to  be 
responsible  if  due  diligence  to  collect  is 
used.  He  is  only  entitled  to  notice  of  the 
default  on  which  his  liability  depends:  Foreat 
v.  Bteioart,  14  O.  8.  246,  II  Longsdorfs 
Notes,  660. 

The  suit  against  the  debtor  and  also  the 
notice  to  the  guarantor  must  be  within  a 
reasonable  time,  and  the  guarantor  may 
show  that  he  was  injured  by  delay  of  notice: 
Wolfe  T.  Broum,  5  O.  8.  304,  II  Longsdorfs 
Notes,  188. 

If  the  terms  of  a  letter  of  credit,  prom- 
ising to  accept  drafts,  show  that  the  drafts 
are  to  be  discounted  at  a  particular  bank, 
a  person  taking  them  with  notice  that  the 
bank  has  reused  them  can  not  recover: 
Bhenoin  v.  Brigham,  80  O.  S.  137,  III 
LcHigsdorfs  Notes,  1013  [affirming  Sharv^ 
V.  Brigham,  4  Dec  Bep.  94,  1  Clev.  Ia  Bep. 
221.   8ee  also  Neootublb  Instbuhknts. 

XI.  DISCHABGE. 

Failing  to  sue  within  a  reastniable  time 
does  not  release  if  the  guaranty  does  not 
prescribe  any  degree  of  diligence,  and  where 
tiie  debtor's  continued  insolvency  prevented 
the  delay  from  entailing  any  loss:  Baahford 
V.  Bhaw,  4  O.  S.  263,  II  Longsdorfs  Notes, 
91. 

A  letter  of  credit  to  enable  a  person  to 
buy  goods  to  retail  them  implies  that  he 
shall  have  reasonable  time  to  collect  and 
pay  over,  and  his  giving  a  note  evidencing 
bis  balance  ia  not  inconsistent  with  the 
guarantor's  liability,  and  does  not  discharge 
him.  Hence,  if  A  agrees  that  C  shall  sell 
and  account  for  goods  entrusted  to  him  1^ 
B,  and  B  and  C  settle,  and  C  gives  his  note 
at  one  day  for  the  balance  due,  this  does  not 
discharge  A:  Buah  v.  Critohfield,  5  0.  109, 
I  Longsdorf's  Notes,  260. 

Releasing  a  guarantor  does  not  affect  the 
principal  debtor's  liability:  Denting  v.  Trus- 
teea,  31  O.  S.  41,  III  Longsdorfs  Notes,  661. 

A  guarantor  is  equally  within  the  rule  of 
release  by  extension  as  a  surety:  Rutherford 
V.  Brachman,  40  O.  8.  604,  IV  Longsdorf's 
Notes,  44;  Jonea  v.  Turner,  6  Dec  Rep.  1069, 
10  Am.  L.  Bee.  31,  6  Bull.  231. 

The  principle  that  delay  releases  him  only 
to  the  extent  he  is  injured  does  not  apply: 
Jonea  v.  7'umer,  6  Dee.  Rep.  1069,  10  Am. 
L.  R«c.  31,  6  Bull.  231.    See  also  SuBEnr. 

Sureties  on  a  bond  securing  payment  for 
goods  sold  on  credit  are  released,  where  con- 
trary to  the  terms  of  the  bond  payment  for 
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the  flnt  oar  load  wu  not  rcqairccl  when  tb« 
third  ew  was  (vdered,  and  wttlement  was 
not  insisted  on  as  provided  for  on  a  spceifled 
date^  and  on  the  first  day  of  each  sneoeed- 
ing  month  thereafter,  but  time  for  payment 
was  extended  by  permitting  the  amount  doe 
to  increase  fnnn  month  to  month:  Oerfce  t. 
Brewing  Co.,  13  O.  C.  C.  367. 

If  a  seller's  agent  procured  a  continuing 
guaranty  of  payment,  the  guarantor,  on  be- 
ing sued,  may  show  that  a  subsequent  guar- 
anty given  by  him  to  the  agent  was  on  con- 
dition that  the  prior  guaranty  be  canceled, 
there  being  nothing  to  put  the  guarantor  on 
inquiry  as  to  any  limitation  on  the  agent's 
power:  Wolf  T.  ShUiito,  0  Dec  Rep.  273.  12 
Bull.  31.   See  also  Aoenot. 

The  test  and  acceptance  of  an  ice  plant  by 
the  purchaser  is  not  a  waiver  of  defects 
therein,  when  the  contract  of  sale  guaran- 
teed, in  case  of  its  acceptance,  that  it  would 
accomplish  Uie  results  speeifled  therein  for 
one  year:  Wolf  T.  i9(or«^  Co.,  11  O.  O.  O. 
58S. 

XII.  PARTIES. 

To  a  letter  of  credit,  signed  by  H,  J  oi- 
doraed  a  statement  that  he  made  himself 
jointly  responsible  with  H  on  it.  It  was  held 
that  this  did  not  make  H's  eontraet  joint 
with  J,  and  no  jmnt  action  liest  Oamp  t. 
JWMS,  6  a  417.  I  LongBdorfs  Nottt,  S47. 

A  assigned  to  B  a  judgment  against  G 
(who  lived  in  Iowa)>  guaranteeing  to  pi^ 
it  If  not  collected  after  proeeovting  0  to 
ittsolTCney.  B,  in  the  name  of  A,  for  B's 
us^  sued  C  in  Iowa,  hat  C  pleaded  payment 
and  won  the  suit.  B  gave  A  no  notice  of 
this  defense,  but  now  sues  A  on  the  guar- 
anty. It  was  hdd  that  B  eonid  show  the 
Iowa  record  to  show  failure  of  the  effort  to 
prosecute  C;  but  as  no  notice  was  given  A, 
he  was  not  included,  being  but  a  nonUnal 
party,  and  could  show  that  the  judgment 
was  valid  and  subsisting:  Woodward  T. 
Moore,  IS  O.  8.  186,  II  Longsdorfs  Notes, 
601. 

A  subscriber  to  a  fund  and  a  contempo- 
raneous guarantor  of  its  payment  accepted 
as  one  instrument  and  on  one  consideration, 
may  be  sued  as  jointly  liaUe.  But  they  are 
jointly  liable  only  as  to  the  remedy,  and  not 
so  that  an  alteration  by  adding  or  releasing 
a  guarantor  affects  the  debtor's  liability : 
Deming  v.  Trusteea,  31  O.  S.  41,  III  Longs- 
dorfs Notes,  661. 

A  guarantor  of  fulfilment  of  a  contract, 
though  on  the  same  paper,  may  be  sued 
without  the  principal  debtor:  Zerkle  T. 
Price,  6  O.  N.  P.  480,  7  O.  D.  (NJ.)  465. 
See  also  Pabtms. 

For  the  general  discussion  of  the  subject 
of  parties,  see  PASms. 


Xin.  PLEADINO. 

In  suing  the  guarantor  of  the  payment  of 
a  note  the  declaration  must  show  that  his 
Indorsement  was  on  a  consideration:  Orvsne 
T.  Dodge,  2  O.  430,  I  Longsdorfs  Notss,  1S7. 

A  declaration  that  defendant  warranted 
a  borrower  to  be  a  respectable  man  of  Tna- 
earawas  eonnty,  named  Adam  Riggle,  when- 
as  he  was  not  of  that  name  or  that  eoonty, 
whereby  the  loan  was  lost,  is  demorrabte; 
for,  if  in  assumpsit,  the  promise  is  ecdlateral 
and  conditional,  and  notice  should  be  averred; 
if  for  deceit,  an  int«it  to  deseive  shonld  be 
averred.  Nor  is  the  injury  shown  to  arise 
from  tlie  representation:  Bank  t.  Bseb^  • 
O.  407,  I  Longsdorfs  Notes,  S68. 

A  guaranty  of  oltimate  payment  with 
costs  means  after  prosecution  of  the  makw 
and  prior  indorsers  to  insolvency.  A  delay 
of  a  term  of  court  before  suing  the  maker 
and  indorsers,  or  any  delay  in  issuing  ex- 
ecution, will  release  the  guarantor,  hence 
the  petition  against  him  must  aver  the  daiea, 
else  diligence  is  not  shown:  Bank  T.  FoOett, 
1  Dec  Rep.  67,  2  W.  L.  J.  78. 

A  guarantor  of  payment  after  dne  dili- 
gence to  collect  is  not  chargeable  with  negli- 
gence in  the  suit  to  collect,  in  not  prevent* 
ing  by  attachment  the  debtor's  putting  his 
property  out  of  reach,  unless  it  is  abo 
averred  that  he  knew,  or  by  due  diligence 
would  have  known,  of  the  faets  in  time  to 
obtain  the  extraordinary  procesa:  Forett  T. 
Btewart,  14  O.  S.  246,  II  Lonssdorfs  Notes, 
660. 

On  a  voidaMe  eontraet,  unllfa  an  illegal 
or  Immoral  one,  a  guarantor  may  be  hdd, 
and  he  can  not  plead  its  yoidMUty.  Thus, 
where  a  eniKiration  agreed  that  if  a  per* 
son  would  take  stock  it  would,  if  he  widied 
to  rescind  within  three  year^  pay  him  baok 
his  subscription.  This,  though  ultra  vfre^ 
is  merely  voidable  when  no  stockholders  or 
creditors  are  objecting,  and  a  guarantor  of 
its  fulfillment  is  bound,  especially  where  he 
is  a  stoclcbolder  and  has  thus  w^ved  the 
objection:  Zerkle  v.  Prioe,  6  O.  N.  P.  480,  7 
O.  D.  (N.P.)  465. 

In  an  action  for  damages  for  breach  of 
guaranty  in  a  contract  of  sale,  it  Is  not  snlB- 
cient  to  allege  that  the  article  sold  and 
guaranteed  was  broken  or  refused  to  act, 
without  plaintiff's  fault,  but  it  must  also 
be  alleged  that  such  occurred  through  the 
fault  of  defendants  or  of  defects  in  mano* 
facture:  Wolf  v.  Storage  Co.,  11  O.  O.  D. 
582.    See  also  Sales. 

A  petition  on  a  contract  of  indemnity 
stipulating  bow  a  notice  shall  be  given  to 
surety  to  make  rt  liable  must  allege  when 
the  plaintiff  first  became  aware  of  the  prin- 
cipal's default  and  when  he  notified  the  de- 
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lendBnt  for  the  rule  that  an  aTerment  is 
sufficient  for  conditions  precedent,  does  not 
apply  to  oonditionB  subsequent:  Telephone 
Co.  V.  Marhte  Worka,  12  0.  K.  P.  (K.S.) 
1S8,  23  O.  D.  iH.P.)  219.   See  also  Sobitt. 

Where  stock  is  sold  under  an  agreement 
guaranteeing  the  payment  of  dividends  and 
agreeing  to  take  the  stock  back  at  its  face 
value  upon  demand  at  the  end  of  a  stipulated 
period,  it  is  the  duty  of  the  purchaser,  if 
he  desires  to  hold  the  seller  to  his  agree- 
ment, to  appear  at  his  office  on  the  day 
named  and  tender  back  the  stock  and  de- 
mand payment  for  the  same;  and  a  petition 
for  recovery  under  such  agreement  is  de- 
murrable which  does  not  allege  such  demand 
and  tender:  Jonee  v.  Jaeger,  9  O.  N.  P.  (N. 
S.)  206,  21  O.  D.  (N.P.)  711  [affirmed,  with- 
out opinion,  Jones  v.  Jaeger,  86  0.  S.  332]. 
See  also  Cobfobations. 

An  answer  that  defendants  did  not  enter 
into  any  arrangement  whereby  they  guaran- 
teed a  note,  on  which  th^  are  sued  as  in- 
dorsers,  is  bad:  Ootikey  T.  Bkillman,  11  O. 
D.  (N.P.)  812. 

For  the  general  discussion  of  the  subject 
of  pleading,  see  Pleaoikos. 

XIV.  EVIDENCE. 

An  unlimited  guaranty  without  words 
showing  it  was  intended  to  be  continuing  is 
ambiguous  in  respect  to  being  continuing, 
and  anrrounding  eircumstancei  may  be 
proved  to  put  the  court  in  the  place  of  the 
parties  to  arrive  at  the  mutual  Intention: 
Bank  v.  Cole,  83  O.  S.  60  [affirming  on  re- 
bearing  Bank  v.  Newton,  82  O.  S.  444,  which 
affirmed,  without  opinion,  Oole  v.  Bank,  16 
O.  C.  C.  (N.S.)  315]. 

If  a  guaranty  is  given  in  the  following 
language,  "i  hereby  guarantee  the  payment 
of  all  notes  of  A  and  B  held  by  the  Mer- 
chants'-National  Bank,  also  renewals  of  the 
same,  or  any  new  loans  made  to  either  A  or 
B  by  said  bank,"  and  is  signed  C,  such 
guaranty  is  equivocal  or  ambiguous  with 
reference  to  its  being  a  continuing  guaranty ; 
and  C  may  introduce  evidence  of  the  sur- 
rounding circumstances,  showing  that  A  and 
B  were  at  that  time  engaged  in  paving 
streets  and  building  sewers  in  the  city  of 
Toledo,  and  that  such  guaranty  was  given 
to  enable  them  to  perform  Buclt  contracts; 
and  accordingly  that  such  guaranty  did  not 
include  subsequent  loans  to  enable  A  and  B 
to  perform  contracts  which  they  took  four 
or  five  years  after  the  guaranty  was  given 
for  construction  work  in  other  states:  Bank 
V.  Cole,  83  0.  S.  50  [affirming  on  rehearing 
Bank  v.  Newton,  82  O.  8.  444;  which  af- 
firmed, without  opinion.  Cole  v.  Bank,  16  O. 
G.  C.  (N.S.)  316]. 


A  guarantor  of  payment  con  not  show  by 
parol  and  understanding  that  he  should  be 
liable  only  as  guarantor  of  collectibility: 
Neil  V.  Tntaices,  31  0.  S.  16,  III  Longsdorrs 
Notes,  S68. 

A  written  promise  to  pay  9100  towards 
the  repair  of  B's  coach  can  not  be  recovered 
on  unless  the  jiury  are  satisfied  by  proof 
that  the  work  was  done,  though  the  writing 
tends  to  prove  the  issue:  Pike  y.  White,  W. 
758,  I  Longsdorfs  Notes,  60. 

If  a  promise  by  an  administratrix  to  pay 
or  see  that  certain  labor  claims  connected 
with  a  business,  in  which  her  decedent  was 
a  partner  were  paid,  amounts  to  a  guaran- 
ty, it  can  not  be  enforced  unless  it  is  in 
writing,  nor  unless  sued  upon.  Such  a  prom- 
ise is  not  available  in  an  action  based  upon 
averments  that  the  administratrix  was,  by 
agreement  or  otherwise,  a  member  of  the 
partnership:  Russell  v.  Fenner,  21  O.  C.  C. 
627,  11  O,  C.  D.  754.    See  also  Pabtnebshif. 

If  a  contract  of  guaranty  dated  January 
3,  1905,  refers  to  a  "note  dated  January  6, 
1905,  amounting  to  $26,345.86  and  to  re- 
newal of  the  same  and  any  part  thereof," 
evidence  is  admissible  to  show  that  the  guar- 
anty  was  prepared  some  time  before  the  date 
which  it  bore  and  that  both  note  and  guar- 
anty were  delivered  at  the  same  time;  and 
that  accordingly  the  note  dated  January  5 
was  the  note  referred  to  by  such  guaranty: 
Bank  v.  Laidlaw,  86  O.  S.  91  [reversing  Btmk 
V.  Laidlaw,  13  O.  G.  C.  (N.S.)  303,  22  O. 
C.  D.  633]. 

In  construing  a  contract  of  guaranty  evi- 
dence is  admissible  to  show  that  the  guaran- 
tor was  the  president  of  the  lumber  company 
whose  debt  he  guaranteed;  and  that  he  waa 
personally  familiar  with  the  entire  trans- 
action out  of  which  the  debt  arose :  Bank  t, 
Laidlaw,  86  O.  S.  91  [reversing  Bank  v. 
Laidlaw,  13  O.  C.  C.  (N.S.)  303,  22  0.  0.  D. 
633]. 

Evidence  of  surrounding  circumstances  is 
competent  in  order  to  arrive  at  the  inten- 
tion of  the  parties  if  consistent  with  the 
meaning  of  the  words  of  the  written  con- 
tract: Bank  v.  Laidlaw,  86  0.  S.  91  [re- 
versing Bank  v.  Iniidlaw,  13  O.  C.  C.  (N. 
S.)  303,  22  O.  C.  D.  633].  See  also  Fbaudb, 
Statute  OF. 

For  the  general  discussion  of  the  subject 
of  evidence,  see  Evidenob. 


XV.  JUDGMENT. 

An  indorser  or  guarantor  who  is  liable 
by  indorsement  upon  an  instrument  in  writ- 
ing and  against  whom  judgment  is  rendered 
in  a  court  of  record  in  this  state  in  an  action 
upon  such  instrument,  is  not  surety  or  bail 
within  the  meaning  of  O.  C,  |  11713,  so 
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u  to  entitle  sucli  iodoreer  or  guarantor  to 
be  certified  in  the  record  or  in  the  judgment 
as  surety  or  bail:  Crawford  T.  Tumhaugk^ 
86  O.  S.  43. 

For  the  general  discussion  of  the  subject 
of  judgments,  decrees  and  orders,  see  Judq- 

HEKT. 


GUARANTY  COMPANY. 

See  Bonos,  Kegotiable  ;    Fidexitt  and 

TlUST  COUPAITT:  IlTSDKANOL 


GUARANTY  CREDIT. 

See  INBUBAKCB. 

GUARANTY  INSURANCE. 

See  IsauRAiTCB. 

GUARD,  OHIO 
NATIONAL. 

See  Militia. 


GUARDIAN  AD  LITEM. 

Scope  Rote. — lnctude»  iepmtion  of  guardiam  ad  litem;  the  neoetaitj/  of  <me;  the 
neoe$»itg  and  effect  of  appoimtment,  notice  and  aooeptanoe;  hie  dutiee  toiearda  hi*  vard; 
hj/  ichom  the  anawer  should  he  filed  and  •(«  effect;  the  eompcnaation ;  the  non'OUowanoe  of 
attorney  fees  as  costs.  Ewcludee  general,  foreign  and  fecial  guardiane,  and  guardiant  for 
imbecilee  and  ineane  peraone. 

Cross  Kef flTencM. 

^or  general  subject  of  guardians,  see  Guabdias  Aim  Wab>. 

For  incapacity,  see  specific  titles  such  as  iHTAiraa;  Ihsank,  Ihbbcilbs  aho  Idiots. 

ANALTTICAL  OUTLOrS. 

1  Deilnitloii,  8373. 

n.  Necessity,  8373. 

m.  Appointment,  8375. 

IV.  Notice  and  Acceptance,  8376. 

V.  Datiei,  8376. 

VI.  Service  ot  Process,  8377. 

Vn.  Answer  Filed  By,  8378. 

VnL  Judgment  by  Default  or  Confession  of,  8379. 

IX.  Oompeniation,  8379. 

X  Attorney  Fees,  8380. 

XL  Beview,  8380. 


I.  DEFINITION. 

A  guardian  ad  litem  Is  one  appointed  by 
the  court  to  defend  an  infant  and  to  bring 
the  I^I  rights  of  his  ward  directly  under 
the  consideration  of  the  court  for  decision 
when  the  ward  is  the  defendant  In  the  action : 
Long  T.  Mulford,  17  O.  S.  484.  II  LongB- 
dorfa  Kotes,  845:  Ream  v.  WoUa,  61  O.  S. 
131,  IV  Longsdorf'B  Notes,  803. 

ir.  NECESSITY. 

The  court  having  obtained  jurisdiction  by 
service  on  a  minor  fourteen  years  old  in  an 
action  for  necessaries,  the  judgment  was  held 
valid  against  collateral  attack,  though  no 
guardian  ad  litem  was  appointed,  and  pro- 
ceedings in  aid  of  execution  would  not  be 


dismissed  on  that  ground:  Walter  T.  Drapp, 
7  O.  N.  P.  232. 

Under  the  act  of  1824,  defining  the  duties 
of  executors  and  administrators^  vfaere  the 
minor  defendants  were  made  parties,  and 
had  guardians  ad  litem  appointed,  who  an- 
swered, an  order  for  the  sale  of  land  will 
be  sustained,  though  such  minors  were  not 
served  with  process:  Leteie  v.  Lewi*,  16  0. 
715,  I  Longsdorf'a  Notes,  740. 

Process  must  be  properly  served  before 
it  is  competent  for  the  court  to  iqtpoint  a 
guardian  ad  litem:  Keys  T.  McDonaidt  12 
Dec.  Rep.  146,  1  H.  287. 

Appointment  of  guardian  ad  litem  can 
not  be  dispensed  with,  except  when  author- 
ized by  statute:  Roberts  v.  Robert*,  61  O. 
S.  96,  TV  Longsdorfs  Notes,  802. 
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The  jodgment  vi  a  eonrt  of  general  juri^ 
dieUon  held  binding  apon  a  minor  d^end* 
ant,  properly  served  1^  publication,  although 
no  guardian  was  appointed:  Leaaev  of  Uor- 
gm  T.  Bumet,  18  0.  fi86,  I  Lon^orf  a 
Nolw,  861. 

It  was  errw,  on  a  bill  of  revivor,  to  de- 
cree against  iirfant  defendants  until  a  gnar- 
diu  ad  litmn  had  been  appointed:  Clair 
V.  Bmith,  3  0.  365,  I  Loi«sdorfa  Kbtes, 
178. 

The  appointment  of  a  guardian  ad  litem 
for  minor  defendants,  who  have  not  been 
■erred  with  process,  does  not  affect  an  ap- 
pearance for  them,  nor  give  the  court  juris- 
diction over  them.  The  appointment  of  a 
guardian  ad  litem  ia  for  the  purpose  of  de- 
fense, after  appearance  has  been  effected  by 
service  of  process  on  the  infants:  Leuee  of 
Moore  v.  Starkt,  1  O.  S.  369,  I  Longsdorf  a 
Notes,  987. 

WlKre  a  statute  required  a  guardian  to 
defend  all  suits,  the  omission  to  appoint  a 
guardian  ad  Utem  for  infant  defendants  to 
a  petition  for  dower  is  not  material  if  the 
general  guardian  answers  for  them:  Rankin 
V.  Kemp,  21  0.  S.  651,  III  Longsdorfs 
Notes,  49. 

A  title  founded  on  a  decree  of  foreclosure 
of  a  mortgage  against  infant  heirs  of  the 
mortgagor  will  be  held  binding  though  no 
guardian  ad  litem  was  appointed:  Morgan 
T.  Burnet,  18  O.  525,  I  Longsdorfs  Notefl, 
861. 

A  judgment  in  replevin  can  not  be  col- 
laterally attaelced  in  an  action  on  the  re- 
plevin bond  on  the  ground  that  the  original 
defendant  was  a  minor  and  no  guardian  ad 
Ktem  waa  appointed:  Taylor  v.  Oravea,  4 
Dec.  Rep.  261,  1  Clev.  L.  Bep.  178. 

A  proceeding  under  O.  C,  1 8031,  for  the 
eonmittal  of  a  child  to  a  home  or  baievolent 
insUtntion  being  strictly  etatutoiy,  a  guard- 
ian ad  Utem  is  not  neeeasary:  Same  v. 
AmlerwM,  1  Dayton  Term  Rep.  (Iddings) 
18. 

m.  APPOINTMENT. 

There  ia  a  presumption  of  service  if  a 
guardian  ad  Utem  in  appointed  for  infant 
defendants:  Robh  v.  Leasee  of  Irwin,  16  0. 
689.  I  Longsdorfs  Notes,  739. 

The  appointment  of  a  guardian  ad  Utem 
for  minor  defendants,  who  have  not  been 
served  with  process,  does  not  effect  an  ap- 
pearance for  them,  nor  give  the  court  juria- 
diction  over  them:  ifoore  v.  Bparke,  1  0. 
8.  369,  I  Longsdorfs  Notes,  987. 

A  denial  of  the  appointment  and  qualifi- 
cations of  a  guardian  ad  Utem  is  a  defense 
in  abat«nent.  It  does  not  go  to  the  merits 
or  bar  recovery:  Ott  v.  Stein,  14  O.  D.  (N. 
P.)  93. 


An  insane  nonreaident  being  aerved  by 
publication,  the  court  has  a  right  to  ap- 
point a  guardian  ad  Utem  for  him  if  there 
is  no  regular  guardian  or  he  a  nonresident: 
Sturgea  v.  Longtoorth,  1  0.  S.  544,  I  Longs, 
dorf  a  Notes,  1006. 

Appointing  a  guardian  ad  litem  for  in- 
fants not  served  with  process  does  not  effect 
their  appearance:  Moore  v.  Starke,  1  0.  S. 
369,  I  Longsdorfs  Notes,  987. 

The  appointment  of  a  guardian  ad  Utem 
after  service  on  a  minor  under  fourteen, 
without  service  on  his  custodian,  will  be 
set  aside  as  improvident:  Keyt  T.  MoDonald. 
12  Dec.  Rep.  146,  1  H.  287. 

Although  as  a  general  rule,  under  the 
code,  a  defense  in  abatement  may  be  pleaded 
with  a  defense  in  bar,  in  a  will  oonteat, 
which  ia  a  special  statutory  proceedii^  in 
which  but  one  issue,  that  of  the  validify  of 
the  will,  may  be  submitted  to  the  jury,  a 
defense  in  abatement  must  l>e  raised  before 
a  defense  is  made  upon  the  merits,  or  it 
will  be  considered  as  waived.  Hence,  an 
issue  as  to  the  appointment  and  qualification 
of  the  plaintiff's  guardian  ad  litem  can  not 
be  submitted  to  the  jury  in  such  a  proceed- 
ing, and  if  not  raised  by  plea  in  abatement 
before  a  submission  of  a  defense  upon  the 
merits  it  will  be  deemed  waived:  Ott  v. 
Stein,  14  O.  D.  (N.P.)  93.   See  also  Pixad- 


IV.    NOTICE  AND  ACCEPTANCE, 

The  guardian  appointed  to  defend  must 
have  notice  of  his  appointment,  and  must 
do  something  to  signify  his  acceptance:  Bt. 
Clair  V.  Bmith,  3  O.  356,  I  Longsdorfs 
Notes,  178. 

V.  DUTIES. 

A  proper  defense  should  be  made  by  the 
gnardian  ad  litem  to  bring  the  rights  of 
Uie  ward  before  the  eonrt  Hia  answer  ia 
not  a  mere  matter  of  form;  he  should  as- 
certain the  rights  ei  his  ward  due  in- 
quiry: Lon^  V.  Mulford,  17  0.  S.  484^  II 
Longsdorfs  Notes,  846. 

It  is  the  duty  of  the  guardian  ad  litem  to 
make  for  the  infant  a  proper  defense,  and 
for  that  purpose  to  bring  the  rights  of  hia 
ward  under  the  consideration  vl  the  court 
for  decision:  Lon^  v.  Mulford,  17  O.  S,  484, 
II  Longsdorfs  Notes,  845. 

The  appointment  of  a  guardian  ad  litem 
in  a  partition  proceeding  is  not  a  mere 
form.  It  is  his  duty  to  bring  the  rights  of 
his  ward  under  the  consideration  of  the 
court  for  decision  and  to  investigate  the 
value  of  the  property,  before  one  of  the 
partiee  is  permitted  to  take  ft  at  the  ap- 
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praised  value:  Uurr  v.  ifwr,  17  O.  D.  (N. 
P.)  773,  6  O.  L.  R.  126. 

A  guardian  ad  litem  and  trustee  for  inr 
fant  heirs  can  not  acquire  their  property 
for  himself  pending  litigation  as  to  it: 
Mauie  T.  Mattketcs,  12  O.  351,  I  Longs- 
dorfs  Notes,  612.  See  also  Fbavd  and 
Dkceit. 

VI.   SERVICE  OF  PROCESS. 

In  a  chancery  proceeding,  where  it  ap- 
pears affirmatively  that  minor  defendants 
have  not  been  served  with  proceM,  a  decree 
purporting  to  determine  the  rights  of  such 
minors  in  void:  Lenaee  of  Moore  v.  Starkt, 
1  O.  S.  369,  I  Longsdorrs  Notes,  987. 

Under  the  act  of  1824  the  practice  was 
general  to  serve  the  process  upon  the  gen- 
eral guardian,  or  a  guardian  ad  litem,  or 
to  permit  an  appearance  without  process, 
either:  Sheldon  v.  Netoton,  3  O.  S.  404,  II 
Longsdorfs  Notes,  57. 

The  rule  under  former  practice  was  that 
process  in  chancery  should  lie  served  on 
minor  defendants,  and  the  case  be  estab- 
lished 1^  proof,  even  on  default  for  answer: 
Maaaie  v.  Donctdton,  8  O.  377,  I  Longsdorfs 
Notes,  443. 

In  an  action  against  an  insane  defendant 
to  recover  damages  for  wrongful  death, 
where  the  guardian  waived  the  issue  and 
service  of  process  and  entered  his  appear- 
ance, and  summons  was  issued  to  another , 
county  for  the  insane  defendant,  and  was 
personally  served  upon  him  by  the  sheriff 
of  such  coun^,  and  subsequently  the  plain- 
tiff dismissed  the  action  as  to  the  guardian 
only,  it  is  error  to  quash  the  service  on  the 
insane  defendant  and  to  dismiss  the  action 
for  want  of  juriadietion  over  his  person: 
Stiiard  V.  Porter,  70  O.  S.  1,  IV  Longsdorfs 
Notes,  1043. 

An  aeticm  for  wrongful  death  may  be 
brought  in  the  county  where  the  insane  de- 
fendant has  his  U^al  residence,  and  his 
l^ally  appointed  guardian  may  be  joined 
with  him  as  party  defendant:  Stvard  T. 
Porter,  79  O.  S.  1,  IV  Longsdorfs  Notes, 
1043. 

•  An  administrator's  petition  to  sell  land 
to  pay  debts  was  filed  against  the  infant 
hnrs.  In  the  body  of  the  petition  three 
were  named,  but  the  fourth  was  not,  nor 
anywhere  in  the  record.  A  guardian  ad  litem 
was  "appointed  to  the  minor  heirs"  and  ac- 
knowledged an  appearance  as  such.  The 
fourth  child  afterwards  brought  ejectment 
against  the  purchaser  of  the  lands  under 
the  decree.  It  was  held  that  the  title  ob- 
tained by  the  sale  was  valid  against  col- 
lateral attack.  The  a^ipointment  of  the 
guardian  is  broad  enough  to  include  all  the 


minors,  and  will  be  so  presumed  to  auatiLfit 
the  jurisdiction.  The  guardian*!  not  an- 
swering it  nothing;  It  is  the  appeanuwe 
that  gives  the  jurisdiction:  Snevely  r.  Low, 

16  O.  368.  I  Longsdorfs  Note*,  851. 

A  proceeding  to  sdl  land  to  pay  d«iita 
under  the  act  of  1831,  like  the  aet  of  1824, 
was  tn  rem,  and  pursuant  to  repeated  de- 
cisions of  this  court  must  be  followed  as  a 
rule  fltf  property,  that  the  want  of  personal 
service  on  infant  heirs  required  hy  the  stat- 
ute does  not  affect  the  jurisdiction  or  ren- 
der the  siUe  void,  and  soirioe  on  the  guar- 
dian ad  litem  is  sufficient:  Benton  t.  CUl^, 
S  O.  S.  604,  II  Longsdorfs  Notes,  370. 

The  defendant  having  died,  leaving  in- 
fant heirs,  a  bill  of  revivor  against  the  in- 
fants was  filed  and  guardian  ad  litem  ap- 
pointed. It  was  held  to  be  error  to  render  a 
decree  until  the  guardian  ad  litem  had  ac- 
cepted and  appeared,  or  been  served  as  in 
other  cases:  St.  Clair  v.  Smith,  3  O.  365,  I 
Longsdorfs  Notes,  178.  See  also  Abate- 
icEirr  AND  Revivob  or  Aonona 

VII.   ANSWER  FILED  BY. 

Where  the  answer  of  the  guardian  ad- 
mits the  hill  to  be  true,  the  complainant 
muBt  prove  its  allegations  with  the  same 
strictness  as  if  the  answer  had  interposed  a 
direct  and  positive  denial:  Lon^  v.  MiUford, 

17  O.  S.  484,  II  Longsdorfs  Notes,  84S; 
Heirs  v.  Donaldson,  S  O.  877,  I  Longsdorfs 
Notes,  443. 

A  decree  against  minor  defendants,  ren- 
dered upon  the  answer  of  their  guardian  ad 
litem,  may  be  impeached  and  reversed  for 
fraud:  Maaaie  v.  Matthews,  12  O.  351.  I 
Longsdorfs  Notes,  612. 

It  is  sufficient  if  infant  heirs  appear  by 
their  general  guardian:  Bwing  T.  BoUister,  7 
O.  138,  I  Longsdorfs  Notes.  896. 

The  answer  of  the  guardian  ad  litem,  al- 
leging his  ignorance  of  the  matters  oon- 
tailed  in  the  petition,  and  praying  that  the 
rights  of  his  wards  may  be  protected,  has 
the  effect  of  a  general  denial,  and  requires 
proof  of  all  the  material  averments  of  the 
petition:  Wood  v.  Au<Ier,  28  O.  S.  520,  III 
Longsdorfs  Notes,  138. 

The  law  of  1824  did  not  prescribe  the 
mode  of  making  the  heirs  defendants,  and 
such  proceedings  having,  before  the  statute 
been  ea  parte,  the  court  might  direct  the 
mode,  and  an  appearance  and  answer  made 
by  their  guardian  ad  litem,  appointed  by 
the  court  in  the  ease,  was  a  reasonable  and 
proper  mode  under  that  statute:  Biggs  v. 
Bickel,  12  O.  S.  40.  II  Longsdorfs  Notes, 
547. 

If  the  guardian  ad  litem's  answer  merely 
prays  the  protection  of  the  court,  that  is. 
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the  present  value  of  the  mortgage  be  ascer- 
tained and  the  amount  paid  out  of  tha  fund 
although  directing  that  the  amount  due  the 
mortgagee  be  paid  out  of  the  income  ariaii^ 
from  the  fund,  prior  to  the  payment  of  any 
other  claim  or  lien,  except  the  coat  of  in- 
vesting and  caring  for  the  fund.  It  was  held 
that  there  was  no  authority  of  law  for  the 
payment  out  of  the  fund  of  the  coste  in  such 
a  case,  or  a  fee  to  plaintifTa  attorney,  or 
the  taxes,  unlesa  after  a  forfeiture  was  de- 
clared. The  fee  to  the  guardian  ad  litem 
was  properly  paid:  Bkerrrum  v.  SAcrman,  2 
O.  C.  C.  (N.8.)  464,  16  O.  C.  D.  768.  See 
also  Costs. 


does  not  deny  the  plaintifTs  case,  but  the 
TODOrd  ahowa  that  the  court  r^arded  it  as  a 
dmdal  and  required  the  plaintiff  to  prove 
his  case,  the  error  is  one  of  form  only  and 
not  piejudicial,  and  not  reversible  error: 
Rtmdall  Y.  Turner,  17  O.  S.  262,  II  Longs- 
dorPs  Notes,  832. 

If  his  answer  admits  the  petition  to  be 
true  the  plaintiff  must  prove  his  case  with 
the  same  strictness  ai  if  denied:  Long  v. 
Mitlfor^  17  0.  S.  484,  II  Longadorf's  Notes, 
84S. 

Though  the  answer  of  a  guardian  ad  Utem 
contained  material  admissions,  if  the  judg- 
ment recited  that  the  hearing  was  on  the 
pleadings  and  exhibits,  it  will  be  presumed 
that  sufficient  evidence  was  offered:  Rankin 
T.  Kemp,  21  O.  S.  661,  III  Longedorfs 
Notes,  40. 

Vm.    JUDGMENT  BY  DEFAULT  OR 
CONFESSION  OF. 

A  default  judgment,  as  by  confession,  can 
not  be  rendered  on  failure  of  a  guudian  ad 
KUm  of  an  infant  or  hmatio  to  answer: 
Ma8»ie  Y.  Donaldson,  8  O.  377,  I  Longsdorf  s 
Notes,  443.  • 

A  judgment  against  a  minor  may  be  va- 
cated or  modified  in  the  common  pleas  court 
after  the  term,  under  authority  of  G.  C, 
1 11631,  paragraph  6,  on  the  ground  that 
no  guardian  ad  litem  was  appointed  or 
answer  filed,  where  the  fact  of  infancy  ap- 
pears only  in  the  precipe  for  summons : 
Palmer  v.  Palmier,  5  O.  C.  C.  (N.S.)  242,  IS 
0.  C.  D.  660.  See  also  Judohent. 

IX.  COMPENSATION. 

G.  C,  1 11290,  limits  the  eon^wnsation  to 
serrices  which  the  guardian  ^all  render 
apd  does  not  authorize  compensation  for 
services  any  other  person  may  render: 
Worther  T.  Ruehrtoein,  8  O.  N.  P.  404,  10 
O.  D.  (N.P.)  118. 

A  father  can  not  prosecute  an  action  for 
loss  of  services  of  his  son  where,  as  next 
friend,  in  his  son's  suit,  which  included  loss 
of  earning  capacity,  be  is  presumed  to  have 
relinquished  such  claim :  Furate  y.  Henderaon 
Co.,  13  O.  C.  C.  (N.S.)  536. 

S  as  the  owner  of  a  life  estate  which  was 
under  mortgage,  petitioned  for  its  sate  and 
a  reinvestment  of  the  proceeds,  on  the 
ground  that  the  taxes  and  necessary  im- 
provements exceeded  the  income.  The  court 
ordered  a  sale  and  appointed  a  trustee  to 
reinvest  the  fund  directing  that  the  costs, 
plaintifTs  attorney's  fees,  taxes  due,  and  a  fee 
due  to  the  guardian  ad  litem  should  be  paid 
oat  of  the  fund,  but  refused  to  order  that 


X.   ATTORNEY  FEES. 

An  attorney  appointed  guardian  ad  litem 
of  a  minor  defendant,  and  who  acted  as  at- 
torney in  the  defense  of  an  action  against 
the  minor  to  recover  damages  for  assault 
and  battery,  is  not  entitled,  upon  the  suc- 
cessful result  to  his  ward,  to  an  allowance, 
as  costs,  of  an  attorney's  fee  for  his  services 
as  such  attorney:  Worther  v.  Ruehrtoein, 
8  O.  N.  P.  494,  10  0.  D.  (N.P.)  116. 

No  allowance  for  attorney's  fees  can  he 
taxed  as  costs  in  favor  of  a  guardian  ad 
litem  in  a  tort  case.  Nor  can  an  attorn^ 
by  having  himself  appointed  guardian  ad 
litem,  have  such  ctmipensation  taxed  as 
costs,  for  the  services  are  not  incident  to 
the  office,  and  attorney's  fees  are  not  im- 
posed on  the  other  party  when  there  is  no 
fund  in  the  court's  control:  Worther  v. 
BuehnceiM,  8  0.  N.  P.  494,  10  0.  D.  (N.P.) 
116. 

XL  REVIEW. 

Guardian  ad  litem,  though  having  no  per- 
sonal interest  in  the  suit,  is  entitled  to  take 
an  appeal  as  the  representative  of  the  in- 
fant, who  is  a  party  to  the  suit,  but  without 
legal  capacity  to  make  a  defense:  Harper 
V.  CUley,  4  O.  0.  C.  (N.S.)  55,  15  O.  C. 
D.  770.   See  also  Appeals. 

While  the  guardian  ad  litem  may  be  with- 
out authority  to  bind  the  estate  of  his  ward 
by  the  giving  of  an  undertaking  in  appeal, 
he  is  nevertheless  liable  individually  on  the 
bond:  Harper  y.  Cilley,  4  O.  C.  C.  (N.S.) 
55,  15  O.  C.  D.  770. 

A  petition  in  error  will  not  lie  to  review 
a  judgment  against  a  minor  on  the  ground 
that  no  guardian  ad  litem  was  appointed 
or  answer  filed,  where  the  fact  of  infancy 
does  not  appear  in  the  record  and  only  in 
the  precipe  for  summons:  Palmer  v.  Palmer, 
5  0.  C.  C.  (N.S.)  242,  15  O.  C.  D.  660.  See 
also  Es«»L 
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GUARDIAN  AND  WARD. 

Scope  Not&— ^Mdudet  the  nature  end  appointmmt  of  gutrdiamt  for  imftmttt  tiutmtt 
dnmkorda  and  deaf  and  dumb  peraont;  the  termination  of  the  retationehip;  the  duttM, 
powert  and  righte  of  guardiane  im  that  oapaoit^;  and  I^sl  prooeedtnge  r^atiag  thereto. 
Bmdudee  gwudioMe  ad  Ktem;  and  mattere  nrfatm;  to  infanta,  ineake  and  drumkarde  «r- 
reepeet^  of  gwtrdianeMp. 

Cxou  RelemcM. 

For  qnestioDB  of  review,  see  AmUM;  Esna. 

For  questions  of  revivor,  see  Abatement  and  Retitob  or  Acnoss. 

For  qnestioQs  of  costs,  see  also  Costs. 

For  administration  of  decedrata'  eatatea,  aee  Ezbodtobs,  Aphxhibtutobs  ahd  Anmr- 

UTBATION  OF  ESTATEB. 

For  the  power  of  the  courts  to  regulate  matters  Of  gnardlanihip,  see  also  OouKCS. 

That  the  funds  belonging  to  the  ward  in  the  hands  of  a  gUMdian  are  to  be  regarded 
as  trtut  funds,  see  also  Tbubts. 

For  rights  and  liabilities  as  between  a  guardian  of  a  minor  and  a  parent  of  sneh 
minor,  see  Pabeki  aud  Ghixd. 

For  the  efTect  of  divorce,  see  also  Ditobo^  AuicoifT  and  Custmit  ov  CammMXi. 

For  questions  of  fraud,  see  also  Fbaud  and  Dkdot. 

For  questions  of  fraudulent  conveyances,  see  also  Fbadodlbnt  CoNmAHcm, 
For  the  power  of  a  guardian  to  petitim  for  an  improvemeut,  see  AasBBSiucmiB. 
For  guardian  ad  Utem,  tee  Ouabkan  as  Iaiuc. 

For  the  ^eral  subject  of  insane  persons,  see  ImAn^  iMBBcma  akd  Inron. 
For  the  subject  of  drunkards,  see  Intoxioatk»h. 

ANALYTICAL  OVTLIliE. 

L  Definitions,  8385. 

IL  Nature  ot  Relation,  8385. 

m.  Natoral  Guardian,  8386. 

IV.  Selection,  8387. 

V.  Jurisdiction  to  Appoint,  8387. 

VL  Qualification  and  EUgibiUty,  8389. 

VH   Appointment,  8389. 

A.  Notice,  8389. 

B.  Order,  8390. 

C.  Review,  8390. 

D.  Collateral  attack,  8391. 

VnL   Tennination,  8391. 

A.  Age  of  ward,  8391. 

B.  Death  of  ward,  8392. 

C.  Removal  of  guardian  from  state,  8392. 

D.  Removal  of  guardian  hy  the  court,  8392. 

1.  Jurisdiction,  8392. 

2.  Grounds,  8392. 

3.  Review,  8393. 

4.  Effect,  8393. 

E.  Marriage,  8393. 

IX.   Powers  and  Duties,  8393.  ' 

A.  General  scope,  8393. 

B.  To  collect  assets,  8394. 

C.  To  manage  estate,  8395. 

D.  To  list  for  taxation,  8395. 

E.  To  bind  estate  hy  contract,  8395. 
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F.  To  repair,  8396. 

G.  To  lease  realty,  8396. 

H.  To  invest  funds,  8396. 

I.  To  seU  property  of  ward,  8397. 

1.  Personalty,  8397. 

2.  Really,  8398. 

a.  Jurisdiction,  8398. 

b.  Venue,  8398. 

c.  Purpose,  8399. 

d.  What  interest  may  be  sold, 

e.  Parties,  8399. 

f .  Pleading,  8400. 

g.  Additional  bond,  8400. 

h.  Order  of  sale,  8400. 

i.  Purchaser,  8401. 

aa.  Interest  acquired  by  purchaser,  8401. 

bb.  Liability  on  resale,  8401. 
j.  Terms  of  payment,  8402. 
k.  Return,  8402. 
1.  Distribution,  8402. 
J.  Support,  8403. 

K.  Represent  ward  in  litigation,  8404. 
Z.  Aooorimts,  8405. 

A.  Power  of  court  to  compel,  8405. 

B.  Contents,  8407. 

1.  Debits,  8407. 

2.  Credits,  8407. 

C.  Duty  of  court  to  examine,  8408. 

D.  Notice  of  accounting,  8408. 
B.  Exceptions,  8408. 

P.  Cost  of  reference,  8409. 

G.  Effect  of  order,  8409. 

1.  Conclusive  effect  of  order,  8409. 

2.  Correction  of  mistake  and  fraud,  8410. 

3.  Review,  8411. 

H.  Liability  of  guardian  to  pay  "balance  to  ward,  8412. 

I.  Liability  of  ward  to  pay  balance  to  guardian,  8413. 
XI.   Oompensataon,  8413. 

Xn.   Bond,  8413. 

A.  Necessity,  8413. 

B.  Form,  8414. 

C.  Joint  bond,  8414. 

D.  Successioe  bonds,  8414. 
£.  Breach,  8414. 

F.  Sureties,  8415. 

1.  Number,  8415. 

2.  LiabiUty,  8415. 

3.  Discharge,  8416. 

4.  Rights  of  surety,  8417. 

G.  Action  on  bond,  8418. 

1.  Right  to  action,  8418. 

2.  Iihnitation,  8419. 

3.  Jurisdiction,  8419. 

4.  Parties,  8420 

5.  Pleading,  8420. 

6.  Review,  8421. 
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Xm  Transactions  Between  Ouardiaa  and  Ward,  8421. 

ZIV.  Action  1^  and  Against  Churdian,  8422. 

A.  Nature  of  action,  8422. 

B.  Jurisdicti(m,  8423. 

C.  Parties,  8423. 

D.  Pleading,  8424. 

E.  Procedure,  8424. 

F.  Review,  8425. 

XV.   Ouardians  for  Imbeciles,  8425. 

A.  Appointment,  8425. 

1.  In  general,  8425. 

2.  When  proper,  8425. 

3.  Jurisdiction,  8426. 

4.  Notice,  8426. 

B.  Accounts,  8426. 

C.  Bond,  8426. 

D.  Actions,  8426. 

E.  Effect  of  appointment  of  guardian,  8427. 

F.  Termination,  8428. 


Qnardian  for  Deaf  and  Dnmb  Persons,  8429. 


XVI.   Quardian  for  Sronkard,  8429. 

xvn. 

I.  DEFINITIONS. 

A  guardian  of  property  is  one,  who  being 
duly  qualified,  is  duly  appointed  by  a  court 
of  competent  jurisdiction  and  who  baa,  white 
tbe  guardianship  lasts,  lawful  possession  and 
control  of  the  property  of  tbe  ward:  8om- 
mera  v.  Boyd,  48  O.  S.  648,  IV  LongadorTa 
Notes,  434. 

A  guardian  de  facto  is  one  who  is  disquali- 
fied by  positive  statute,  and  who  ia  appointed 
by  a  court,  notwithstanding  such  disquali- 
fication: Scobey  v.  Gano,  Z5  0.  S.  650,  III 
Longsdorfs  Notes,  808. 

II.   NATURE  OF  RELATION. 

Tbe  guardian  is  a  trustee  for  bis  word: 
Strong  T.  Strauss,  40  0.  8.  87.  IV  Longs- 
dorTs  Notea,  6. 

A  guardian  stands  to  the  ward  in  loco 
parentis:  DavU  t.  Ford,  7  O.  (pt.  2)  104. 
I  Longsdorf  8  Notes,  391. 

The  relation  of  guardian  and  ward  after 
tbe  confirmation  of  tbe  guardian's  final  ac- 
count, is  that  of  debtor  and  creditor,  and 
not  trustee  and  beneficiary ;  LamJctn  t. 
Robvnson.,  10  0.  N.  P.  (N.S.)  1,  21  O.  D. 
(N.P.)  13  [for  opinion  on  appeal,  see  Lam- 
fem  T.  AobMson,  IS  O.  C.  C.  (N.S.)  128.  24 
O.  C  D.  81,  which  was  affirmed,  without 
opinion,  Lamkin  v.  Bo&inson,  88  O.  8.  — 
and  Stevena  v.  Robimon,  88  O.  8.  — ]. 

Where  a  fund  is  given  to  a  guardian,  the 
principle  to  be  divided  among  the  wards 
when  they  become  of  age,  and  in  the  mean- 
time the  interest  and  income  frtnn  sneb 


principal  to  be  paid  to  a  third  person,  tbe 
guardian  will  bold  tbe  principal  as  guardian 
for  his  wards,  and  the  interest  thereon  as 
trustee  for  auch  third  person:  In  re  Kauf- 
man, 7  O.  N.  P.  552,  5  O.  D.  (N.P.)  407. 

III.    NATURAL  GUARDIAN. 

Tbe  father  is  by  law  and  nature  the  guar- 
dian of  hia  minor  child,  and  the  necessity 
for  the  appointment  of  a  guardian  does  not 
arise  except  for  cause:  Bare  v.  Sears,  4  0. 
N.  P.  (N.S.)  566,  17  O.  D.  (N.P.)  690. 

Where  no  present  reaaoB  exists  for  de- 
parture from  tiie  rule  that  the  father  should 
have  custody  of  the  child,  the  right  of  the 
father  is  superior  to  that  of  any  other  per- 
son: In  re  Coone,  20  0.  C.  C.  47,  11  O.  C. 
D.  208. 

A  court  has  no  right  to  appoint  a  guar- 
dian for  th«  person  of  a  child  who  has  a 
parent  without  proof  and  finding,  on  notioe 
to  the  parent,  of  the  parent's  unfitness.  The 
right  to  tbe  child  ia  a  property  right  and 
can  not  be  taken  away  without  due  process 
of  law:  Boesohor  v.  Boeaeher,  7  O.  N.  P. 
418,  5  O.  D.  (N.F.)  184. 

Grandparenta  are  natural  guardians  of 
infants  after  the  death  of  the  parents:  In 
re  Murray,  4  O.  N.  P.  (NJS.)  238,  16  O.  B. 
(N.P.)  612. 

Upon  habeas  corpus  the  parent  of  the 
child  will  be  awarded  its  custody  as  against 
a  guardian,  it  appearing  that  said  child  ia 
without  estate:  In  re  Baier,  8  O.  N.  P.  107, 
11  O.  B.  (N.P.)  47.  See  also  PAWfT  avd 
Chujk 
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IV.  SELECnON. 

Tbe  right  of  an  infaot  to  select  a  guar- 
dian under  G.  C,  f  10918,  does  not  arise 
where  the  necessity  for  the  appointment  of 
a  guardian  does  not  exist:  Hare  T.  Sears, 
4  O.  N.  P.  (N.S.)  506,  17  O.  D.  (N.P.)  590. 

A  minor  may  select  one  guardian  for  its 
estate  and  another  for  ita  person  if  the  in- 
terest of  such  minor  will  be  promoted  by 
such  choice:  Fither  v.  Madden,  12  O.  D. 
(N.P.)  83  [affirmed,  without  opinion.  Madden 
V.  Fisher,  68  O.  S.  691]. 

A  decree  of  divorce  which  gives  the  cus- 
tody of  a  minor  child  to  one  of  the  parents 
does  not  clothe  that  parent  with  authority  to 
appoint  a  testamentary  guardian  for  tlie  child, 
aitd  as  between  tbe  testamentary'  guardian 
and  the  surviving  parent,  the  court  will 
consider  only  the  best  interests  of  the  child 
in  choosing  its  guardian:  In  re  Coons,  20 
O.  C.  C.  47,  11  O.  C.  D.  208;  In  re  Oerhig, 
11  O.  N.  P.  (N.S.)  629. 

Where  by  antenuptial  agreement  it  is 
provided  that  any  children  should  be  brought 
up  in  a  particular  religious  faith,  and  after 
both  parents  are  dead,  relatives  on  each  side 
contend  for  the  guardianship,  the  court, 
other  things  being  equal,  must  appoint  the 
relative  of  the  agreed  faith:  In  re  Luck, 
7  O.  N.  P.  49,  10  O.  D.  (N.P.)  1. 

But  where  the  children  have  for  several 
years  been  under  the  control  of  the  surviv- 
ing parent  while  alive  who  was  opposed  to 
such  faith,  have  been  domiciled  in  the  family 
of  his  mother  and  sisters  and  their  affections 
have  become  engaged  and  the  children's 
happiness  will  be  risked  by  a  change  and 
the  other  relatives  had  become  virtually 
eatrangedj  the  welfare  of  the  children  re- 
quires tibat  these  oonsiderationa  thall  con- 
trol the  antenaptial  agreement:  Tn  re  Lvck, 
7  O.  N.  P.  49,  10  0.  D.  (NJ.)  1. 

As  the  court's  award  <rf  the  custody  of  a 
child  to  the  mother  is  a  continuing  order, 
and  the  child  remains  subject  to  the  court, 
the  mother  has  no  power  by  ber  will  to  ap- 
point a  guardian  for  the  child:  In  re  Ooone, 
20  O.  C.  0.  47,  11  O.  C.  D.  208.  See  also 
DivOBCi^  Atjhont  and  OnsTODT  or  Ohil- 
mtBN. 

V.    JURISDICTION  TO  APPOINT. 

To  authorize  the  appointment  of  a  guar- 
dian for  a  minor,  the  latter  must,  at  the 
time  of  appointment,  have  an  actual  or 
constructive  residence  within  the  county : 
Jfootom  T.  Sawyer,  12  O.  105,  I  Longsdorf's 
Notes.  603. 

The  actual  presence  of  the  ward  is  not 
essential  to  tbe  jurisdiction,  unless  by  rea- 
son of  his  right  to  choose  a  guardian,  or 
for  other  reasons,  the  statute  so  requires: 


Shroyer  y.  Riokmond,  16  O.  S.  4S5,  IT  Longs- 
dorf  a  Notes,  790. 

Appointment  of  a  guardian  is  without 
jurisdiction  if  the  minor  had  no  actual  or 
constructive  residence  in  the  county;  the 
domicile  of  the  minor  is  that  of  snrrir- 
ing  parent,  if  such  parent  was  entitled  to 
its  custody:  Oiuette  Co.  T.  Dean,  11  Dec 
Rep.  207,  25  Bull.  2S0  [affirmed,  without 
opinion,  Dean  v.  Qazette  Co.,  33  Bull.  271]. 

Where  a  minor  five  years  old  leaves  his 
grandfather's  home  where  said  minor  ia  dotn- 
iciled,  with  permission  and  consent,  to  live 
with  his  aunt  in  another  county,  tbe  pro- 
bate court  of  the  latter  county  is  with- 
out jurisdiction  to  appoint  a  guardian, 
while  the  grandfather  has  not  changed  dom- 
icile: In  re  Murray,  4  O.  N.  P;  (N.S.)  233, 
16  O.  D.  (N.P.)  612  [on  appeal.  In  re 
Murray,  8  O.  C.  C.  (N.S.)  408,  18  O.  O. 
D.  652]. 

Where  the  father,  who  is  the  last  sur- 
viving parent  of  a  minor,  dies  while  dom- 
iciled with  the  father's  parents,  and  the 
minor  continues  to  live  vith  the  grandfather 
for  a  time,  the  minor  is  a  resident  of  the 
county  in  which  the  grandfather  is  domiciled, 
within  the  meaning  of  G.  C,  {  10015:  In 
re  Murray,  4  O.  K.  P.  <K.S.)  288,  16  O.  D. 
(N.P.)  612  [on  appeal,  In  re  Murray,  8 
O.  C.  C.  (N.S.)  498,  18  O.  C.  D.  662]. 

A  minor,  himself,  can  not  change  his  dom- 
icile, and  as  the  residence  of  a  minor  is 
determined  by  tbe  domicile  of  a  parent  or 
some  one  in  loco  parentis,  the  word  "resi- 
dent," as  used  in  0.  C,  |  10915,  means 
draniciie:  In  re  Murray,  4  O.  N.  P.  (N.S.) 
233,  16  O.  D.  (N.P.)  612  [on  appeal.  In  re 
Murray,  8  O.  C.  C.  (N.8.)  408,  18  O.  a 
a  652]. 

The  ^pointment  of  a  person  as  guardian, 
who  is  ineligible  (under  G.  C,  |  10917)  be- 
cause of  being  administrator,  is  without 
jurisdiction  and  makes  him  merely  a  guar- 
dian de  facto.  Accordingly,  tbe  probate 
court  of  anoUier  county  to  which  the  minor 
has  removed  can  appoint  another  guardian 
without  an  order  being  made  vacatii^  the 
former  appointment:  Rcobey  v.  Oano,  80  O. 
S.  650.  Ill  LongBdorfs  Notes,  808. 

Probate  court  has  no  author!^  to  ap- 
point a  guardian  of  the  person  of  a  minor 
who  is  without  estate;  and  where  the  record 
discloses  affirmatively  that  the  minor  was 
witiiout  estate,  the  appointment  waa  void, 
and  parents  are  entitled  to  a  writ  of  habeae 
corpus  to  obtain  custody  of  such  <diild: 
In  re  Baier,  8  O.  N.  P.  107,  11  O.  D.  (N.P.) 
47. 

The  probate  court  can  not  interfere  with 
the  custody  of  children  decreed  the  com- 
mon pleas  on  rendering  a  decree  for  diToree: 
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ffoJfmoH  Y.  Hcffmant  IS  O.  &  427.  II  Ln^ 
dorfs  KotM,  738. 

The  record  was  lilent  u  to  the  grounds 
of  appointment;  as,  however,  the  eourt  had 
juriedietiOD  to  appoint,  and  did  appoint,  the 
bond  ie  valid:  King  v.  Bell,  36  O.  B.  460,  III 
Longidorf  B  Kotet,  870. 

To  give  the  court  jurisdiction  over  a 
minor,  bo  as  to  authorize  the  appointment 
of  a  guardian  for  him,  tuch  minor  must,  at 
the  time  of  the  appointment^  have  an  actual 
or  ecmstroetive  residence  within  the  county; 
bat  the  guardian  derives  his  power  from  tiie 
appointment  and  giving  bond  and  letters  of 
giiardiuuhip,  need  not,  in  fact,  issue:  Maa- 
aom  Sawyer,  12  O.  196,  I  Lcrngsdorfs 
HotM,  603. 

VI.   QUAUFICATIOKB  AND 
ELIGlBILrrY. 

Foreign  guardians  are  only  reoogniied  by 
eomityr  and  if  IneU^ble  by  our  taws,  can 
not  aet  here.  Thus,  as  the  remarriage  of  a 
mother*  who  is  guaj^ian,  would  vacate  her 
gnardianship  in  Ohio,  the  fact  that  she  and 
the  minora  are  residents  of  another  state, 
wliere  the  was  appointed  and  where  ranar- 
riage  does  not  annul  the  goardianahip,  will 
not  entitle  faer  to  eolleet  income  here:  Bdbig- 
hunt  T.  Stevenaon,  10  Dec.  Rep.  162,  19  BuIL 
106. 

An  administratrix  of  an  estate  in  which 
a  minor  is  Interested  oan  not  be  appointed 
guardian  of  the  estate  of  such  minor;  and 
the  mitior  having  becmne  a  resident  of  an- 
other oounfy,  the  probate  court  of  tiiat 
county  may  appoint  another  guardian,  al- 
though no  order  vacating  the  former  ap- 
pointment has  been  made:  Scobejf  v.  Qano, 
35  O.  S.  550,  III  Longsdorfs  Notes,  808. 

A  person  will  be  considered  not  fit,  suit- 
able or  competent  to  represent  nn  estate 
in  a  fiduciary  capacity,  when,  on  hearing  ex- 
ceptions to  his  inventory  and  account  aa 
guardian  of  an  inil>ecile,  it  appears  that  he 
has  mixed  and  mingled  the  funds  of  said 
estate  with  his  own,  has  paid  claims  with- 
out question  or  investigation,  has  converted 
his  ward's  funds  to  his  own  use  by  buying 
real  eatate  and  taking  the  title  in  his  own 
name,  etc.:  In  re  Oliver,  0  O.  N.  P.  (N.S.) 
178,  20  0.  D.  (N.P.)  64  [affirmed  by  circuit 
court,  dismissed  by  suprone  oourt,  in  re 
Oliver,  66  BulL  336]. 

VII.  APPOINTMENT. 

A.  NoncB. 

In  on  application  for  the  appointment  of 
a  guardian  for  a  child  who  bos  one  or  more 
par«its  living*  notice  must  be  given  to  the 
parents  M  sueh  child:  In  re  Oerbig,  11  O. 


N.  P.  (N.6.)  520;  Boeaeker  v.  Boewher,  7 
O.  N.  P.  418,  6  O.  D.  (N.P.)  184. 

Where  it  appears  that  a  guardian  was  ap- 
pointed for  a  minor,  whose  parents  are 
living  and  who  were  within,  and  known  to 
be  within  tlie  jurisdiction  of  the  court  at 
the  time,  but  were  not  notified  of  the  up- 
plication,  and  it  further  appears  that  such 
minor  is  about  to  be  removed  from  the  county 
by  lier  guardian,  the  court  of  common  pleas 
notwithstanding  O.  0..  1 10492,  and  a.  C, 
f  10916,  giving  the  probate  court  exclusive 
original  jurisdiction  over  the  appointment  of 
guardians*  etc.,  has  jurisdiction,  by  writ  of 
habeae  corpus,  to  require  such  minor  to  be 
returned  to  and  to  raniUn  in  tlie  custody 
of  its  parents,  it  appearing  that  they  are 
suitable  persons  to  have  custody  and  control 
of  such  minor:  Fiaher  v.  Madden,  12  0.  D. 
(N.P.)  83  [affirmed,  without  opinion*  Mad- 
den T.  Fiaher,  68  O.  S.  691]. 

B.  Ohiwb. 

The  steps  necessary  for  the  appointment  of 
a  guardian  are  proceedings  in  rem,  and  not 
inter  partes,  or  adversary  in  character;  and 
the  order  of  appointment  made  in  the  ex- 
ercise of  such  jurisdiction  binds  the  ward, 
and  the  ward's  presence  is  not  necessary, 
unless  by  reason  of  his  right  to  choose  his 
guardian,  or  for  other  cause,  the  statute  so 
requires:  Shroyer  v.  Richmond,  16  O.  S. 
455,  n  Longsdorfs  Notes*  790. 

0.  Bsnsw. 

A  motion  by  an  uncle  for  the  removal  of 
a  guardian  on  the  ground  of  lack  of  juris- 
diction to  make  the  appointment  sufficiently 
challenges  such  jurisdiction,  and  is  a  specisJ 
proceeding,  carrying  ttie  right  of  appeal 
upon  the  overruling  of  the  motion:  In  re 
Murray,  8  O.  C.  C.  (N.8.)  498,  18  0.  0.  D. 
652  [affirming  In  re  Murray,  4  O.  N.  P. 
(N.8.)  233.  16  O.  D.  (N.P.)  612].  See  also 
Appeals. 

A  finding  by  the  probate  court  on  an  ap- 
plication for  guardianship  that  due  notioe 
has  been  given,  that  the  ward  is  a  resident 
of  the  county  and  an  iml>ecile*  and  that  it  la 
necessary  to  appoint  a  guardian,  is  not  a 
final  order  and  is  not  appealable,  no  guar- 
dian having  been  appointed  and  no  further 
order  made:  In  re  Breitenatein,  4  O.  N.  P. 
(N.S.)  358,  17  O.  D.  (N.P.)  71. 

An  order  of  the  probate  court  appointing 
a  stranger  guardian  of  a  minor  child  is  a 
final  order  affecting  a  substantial  right  of  ita 
father  and  is  reviewable  on  error.  There 
must  be  a  necessity  for  the  appointment  of  a 
guardian:  Bare  v.  Seara,  4  O.  N.  P.  (N.S.) 
667*  17  O.  D.  (N.P.)  600. 
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ward's  Und,  and  a  sale  ordered  on  such  pe- 
tition is  void:  Perry  t.  BrainarO,  II  O.  448, 
I  Longsdorf  8  Notes,  680. 

Paymait  to  the  giuurdian,  after  the  fonale 
ward  is  twelve  year*  old,  is  not  a  valid  pig- 
ment, and  the  ward's  admissiODi  after  com- 
ing of  age,  that  he  was  guardian,  can  not 
affect  her  rights;  Oamphell  T.  EngUah,  W. 
119,  I  Longsdorf  8  Notes,  10. 

B.  Death  or  Wabd. 

Death  of  the  ward  terminates  the  guar- 
dianship, and  the  guardian  is  then  a  mere 
custodfan  of  the  property,  to  hold  for  the 
personal  representative.  The  latter's  title, 
when  appointed,  relates  l>ack  to  the  death, 
and  he  and  not  the  former  guardian  is  the 
proper  person  to  list  the  property  for  taxa- 
tion, and  if  the  former  guardian  lists,  then 
he  is  not  estopped  to  plead  want  of  author- 
ity: Somtnera  T.  Boyd,  48  0.  8.  048,  IV 
Longsdorfs  Notes,  434. 


D.    OOXXAIIBAL  AtTAOE. 

An  order  of  the  eourt  s{»poiiiting  a  guar- 
dian, made  in  the  exercise  of  such  jurisdiction 
can  not  be  collaterally  impeached,  and  when 
the  record  shows  nothing  to  the  contrary, 
it  will  be  conclusively  presumed,  in  all  col- 
lateral proceedings,  that  such  order  was 
made  upon  full  proof  of  all  the  facts  neces- 
sary to  authorize  it:  Bhroyer  v.  Richmond, 
16  0.  S.  45S,  n  Longsdorf  B  Notes,  790. 

Where  the  record  was  silent  as  to  the 
groimds  of  appointment  and  the  ward  was 
ui  Infant  and  of  unsound  mind  it  was  pre- 
sumed that  the  appointment  covered  both 
grounds  and  the  validity  of  the  appoint- 
ment can  not  be  attacked  collaterally:  King 
T.  BeO,  36  O.  S.  460,  III  Longsdorf's  Notes, 
870. 

The  appointment  prohibited  in  Q.  C, 
1 10017,  is  regarded  as  void  in  a  collateral 
proceeding:  Seohey  y.  Oano,  SS  0.  8.  660, 
ni  Longsdorfs  Notes,  808. 

The  minor  must  reside  in  the  eoantj, 
aetually  or  eonatruetively,  to  authorize  the 
court  to  appoint  a  guardian.  This  is  Juris- 
dictional, and,  accordingly,  may  be  collater- 
ally attuked  if  the  record  is  silent,  as  in  a 
otmtroreny  over  a  tiUe  derived  from  gnar- 
^ai^B  sale:  Jfoffsom  y.  Bawyer,  12  0.  196, 
I  Longsdorfs  Notes,  603. 

The  pr<^te  court  under  G.  C,  1 10402.  has 
exdnsiv^  original  jurisdiction  to  appoint 
and  remove  guardians,  etc.,  and  the  ordon  of 
that  court  in  aneh  proceedings  are  not  snb- 
jeet  to  collateral  attack:  Attm  v.  Lmoit,  12 
O.  D.  (N.P.)  83. 

VIII.  TERMINATION. 
A.   AoB  or  Wasd. 

After  a  ward  arrives  at  majorify,  the 
guardianship  ceases  ipso  facto,  and  his  fur- 
ther dealings  are  tluwe  of  a  mere  agent  and 
are  not  covered  the  bond:  In  re  Streit, 
12  O.  D.  (N.P.)  168. 

Before  the  enactment  of  the  saving  pro- 
vision, it  was  held  that  the  guardianship 
of  a  minor  expired  by  operation  of  law  when 
the  ward  arrived  at  the  age  designated  in 
O.  C,  1 10918,  and  such  guardian  could  not 
thereafter  sell  the  lands  of  the  ward  on  pe- 
tition filed  after  such  time,  and  a  sale,  under 
order  of  court,  upon  such  petition,  was  void: 
I'erry  v.  Brainard,  11  0.  442,  I  Iiongsdorfs 
Notes,  680. 

When  a  female  ward  becomes  twelve 
years  old  or  a  male  fourteen,  the  guardian- 
ship expires:   Campbell  y.  English,  W.  119, 

I  Longsdorfs  Notes,  10;  Perry  v.  BrtUnard, 

II  O.  442, 1  Longsdorfs  Notes,  580. 

A  guardian  can  not  after  the  ward  has 
beeooM  M  age  apply  for  leave  to  sell  the 


C.   RmcovAL  or  GnABDiAN  Fboh  Statl 

The  powers  of  a  guardian  appointed  in 
&d»  state  cease  tpso  faoto  by  the  removal  of 
the  guardian  from  the  state:  Bank  v. 
Shirk,  5  O.  C.  C.  {N.S.)  669,  17  O.  0.  D.  126. 

Under  the  act  of  1846  (  2  Curwen's  Stat. 
1238),  it  was  questionable  whether  mere  re- 
moval from  the  state  would  have  vacated  a 
guardianship,  or  constituted  a  breach  of  the 
b<md:  Favorite  T.  Booher,  17  O.  8.  648,  II 
Longsdwf  s  Notes,  849. 

D.  RsHOVAi:.  or  Quabdlui  bt  thk  Ooubt. 
I.  Jurisdietion. 


Exclusive  original  jurisdiction  to  remore 
a  guardian  being  vestsd  in  the  probate  oonrt 
by  O,  C,  1  10492,  the  eourt  of  common  pleas 
is  without  original  jurisdiction  to  entertain 
an  application  to  remove  a  guardian:  /»  re 
Oliver,  77  O.  8.  474,  IV  Longsdorfs  Notes, 
1034. 

Where  an  application  for  removal  of  a 
guardian  is  made  in  the  first  instance  to  the 
court  of  common  pleas,  it  is  not  error  for 
that  court  to  sustain  a  general  demurrer  to 
such  application  and  dismiss  the  proceeding: 
In  re  Oliver,  77  O.  S.  474,  IV  Longsdorfs 
Notes^  1034. 

2.  ffrowids. 

A  guardian  will  not  be  removed  merely 
because  his  ward  has  taken  a  dislike  to  him 
and  will  have  no  dealings  with  him:  France 
v.  Prante,  4  0.  N.  P.  278,  6  0.  D.  (N.P.) 
566. 
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3.  Review, 

Tht  circuit  court  may  review  on  error  an 
order  of  the  court  of  common  pleaa  made  on 
appeal  from  the  probate  court,  removing  a 
guardian  for  cause:  North  v.  Smith,  73  O. 
S.  247,  IV  LongBdorf'a  Notes,  1002  frevera- 
ing  North  v.  Smith,  5  O.  C.  C.  (N.S. )  4!t.>. 
17  O.  O.  D.  367].  Contm,  Hmlth  v.  Hram/. 
13  O.  C.  C.  (N.R.)  529,  22  O.  C.  D.  383. 

A  guardian  who  is  removed  by  the  probate 
court  because  the  court  bad  no  jurisdiction 
to  appoint  him,  can  not  perfect  an  appeal  to 
the  common  pleas  court  from  such  order 
of  removal,  by  merely  giving  written  notice 
to  the  probate  court,  of  bis  intention  to  ap- 
peal. In  such  a  caste,  he  is  not  "a  party  in 
the  fiduciary  capacity,"  and  does  not  "appeal 
In  tfae  interest  of  the  trust,"  and  hence  is  re- 
quired by  this  section  to  file  a  bond  in 
order  to  perfect  an  appeal:  In  re  Wallace, 
4  O.  N.  P.  (N.8.)  449,  17  0.  D.  (N.P.)  136. 

4.  Effeet. 

The  trust  of  a  guardian  expires,  within 
tbe  meaning  of  clause  4  of  G.  C,  |  10933, 
at  the  date  of  hie  removal,  by  the  probate 
court,  for  cause:  Oomum  v.  Taylor,  43  0. 
S.  66,  IV  Longsdorfs  Notes,  149. 

E.  Mabsiaoe. 

Under  a  former  statute  marriage  termin- 
ated tbe  guardianship  of  a  woman:  Hahig- 
hurst  T.  Stevenson,  10  Dec.  Rep.  162,  10 
Bull.  106. 

IX.    POWERS  AND  DUTIES. 

A.  Genebal  Scope. 

Where  the  trustees  act  witiiis  the  scope 
of  their  authority,  and  exercise  such  pru- 
dence, care  and  diligence,  as  men  of  ordi- 
nary prudence,  care  and  diligence  in  like 
matters  of  their  own,  they  ehould  not  be 
held  accountable  for  losses  happening  from 
their  management  of  the  trust  funds :  Miller 
V.  Proctor,  20  O.  S.  442,  II  Longsdorfs  Notes, 
1009. 

A  trustee  is  only  required  to  use  tbe  com- 
mon prudence  and  skill  of  competent  men, 
and  not  that  of  the  most  cautious  and 
sbrewd  money  makers:  In  re  Spencer,  2  Dec 
Rep.  610,  3  W.  L.  M.  408. 

A  guardian  derives  hia  power  to  act  from 
tbe  appointment  and  bond.  Letters  of  guar- 
dianship need  not  in  fact  issue:  Maxsom  v. 
Sawyer,  12  O.  195,  I  Longsdorfs  Notes,  603. 

Under  tbe  Ohio  law  the  rules  governing 
testamentary  trusts  and  trustees  are  the 
same  as  those  governing  guardians  and  ad- 
ministration of  estates:  Boats  v.  Olingan^ 
6  O.  N.  P.  (N.S.)  609,  16  0.  D.  (N.P.)  867. 


It  is  the  duty  of  the  probate  court  either 
with  or  without  oomplaint  being  first  nud^ 
to  enforoe  the  p«rformanoe  of  tin  duties  re> 
quli«d  by  G.  0.,  1 10933,  and  all  other  re- 
quirements relating  to  the  duties  of  guar* 
dians  to  preserve  the  estate  of  minors:  In 
re  Strickland,  7  O.  N.  P.  238,  I  O.  D.  (N.P.) 
702. 

Under  G.  C,  {  10867,  any  guardian  may 
maintain  a  civil  action  asking  the  direction 
of  the  court  in  any  matter  respecting  the 
trust:  Wing  v.  Hihbert,  7  0.  N.  P.  124,  8 
O.  D.  (N.P.)  65. 

The  owner  of  a  freeh<^  may  conmt  aa  a 
devisee  for  life  or  a  dowreas  to  whom  a  tract 
has  been  assigned,  or  a  tenant  1^  the  curt- 
esy. But  not  one  having  a  less  estate  as  a 
tenant  by  curtesy  initiate,  i.  a  husband 
for  his  wife.  One  tenant  in  ctHnmon  can  not, 
for  he  owns  no  part,  and  consent  can  not  be 
partitioned.  A  guardian  can  not  for  his 
ward,  nor  an  eiucutor  with  power  to  sell, 
manage,  etc,  for  he  has  no  ownership:  Rapp 
v.  RaUroad  Co.,  0  Dec  Rep.  302,  12  Bull.  119. 
See  also  Steebtt  Railwatb  AifD  Ikixbdskak 
Railwatb. 


B.    To  COLLICI  ASBKTS. 

G.  C,  i  10941,  and  the  second  anceeeding 
section  must  be  cranplied  with  in  order  to 
receive  or  recover  mon^  belonging  to  m  ward 
from  an  executor  or  administrator,  and  re- 
move the  same  to  another  state:  Banning  t. 
Uotshall,  62  O.  R.  210,  IV  I>ongsdorfs 
Notes,  831. 

A  foreign  guardian  is  not  entitled  to  re- 
ceive or  receipt  for  money  due  the  ward 
from  an  executor  until  be  complies  with  Q. 
C,  1  10944,  by  filing  an  exemplification  of 
tbe  record,  etc.,  and  the  probate  court  may 
refuse  to  order  the  payment  of  the  money 
if  detrimental  to  tbe  ward.  Payment  with- 
out such  order  is  unauthorized  and  will  not 
protect  the  person  making  it:  B€aming  v. 
Gotghall,  62  0.  8.  210,  IV  Longsdorfs  Notes, 
831. 

A  foreign  guardian  ineligible  to  appoint- 
ment as  such  in  Ohio  will  not  be  permitted 
to  collect  money  due  the  word  in  this  state: 
ffabighurst  v.  Stevenson,  10  Dec  Bep.  162, 
19  Bull.  106. 

An  heir  electing  to  take  in  partition  gave 
the  guardian  of  minor  heirs  their  shares  in 
notes,  secured  by  adequate  mortgage  on  other 
lands  instead  of  on  the  land  sold.  It  was 
held  that  the  guardian  could  legally  accept 
this,  since  he  could  have  required  cash  and 
have  at  once  invested  it  in  such  notes  and 
mortgages:  In  re  Spencer,  2  Dec.  Rep.  510^ 
8  W.  L.  M.  408. 
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C.   To  Manaqe  Estats. 

A  guardian  has  no  right  to  despoil  the 
real  estate,  and  if  he  Bells  a  barn  on  it  and 
the  buyer  takes  it  down  and  away,  the  buyer 
is  liable;  the  guardian  is  also  a  cotTeq>asser. 
The  requirement  oi  the  probate  court  that 
soeh  Btie  be  put  in  the  guardian's  account 
as  an  item  is  no  defaise.  The  guardian's 
removal  of  the  batv  from  one  part  of  the 
land  to  another  does  not  convert  it  into  per- 
sonalty: JohiUfM  T.  Meyer,  4  Dee.  Bep.  383, 
2  dev.  L.  Bep.  81. 

If  a  road  is  laid  out  over  real  property 
which  belongs  to  one  who  is  under  guardian- 
ship, the  matter  of  damages  is  to  be  ad- 
justed with  the  guardian:  State,  ex  reL,  v. 
Commiaeionera,  8  Dec.  Sq>.  467.  8  Bull.  83. 

If  it  is  sought  to  lay  out  a  road  over 
property  owned  by  a  person  under  guardian- 
ship, the  notice  for  laying  out  such  road 
should  be  given  to  the  guardian:  Stata  v. 
OommiMionera,  8  Dec.  Bep.  457,  8  Bull.  83. 

The  guardian  of  a  minor  has  no  power  to 
convey  a  right  of  way  through  the  land  of 
his  ward.  While  the  guardian  has  power  to 
represent  the  ward  in  petitioning  for  a  road 
or  remonetrating  against  it,  the  exercise  of 
such  power  does  not  relieve  the  county  from 
the  duty  of  appropriating  such  property: 
Btate  v."  Commiasionera,  39  O.  S.  58,  HI 
LoUgsdorrs  Notes,  1007. 

D.   To  List  fob  Taxation. 

In  managing  the  ward's  land,  the  guar- 
dian may  do  all  acts  reasonable  and  proper 
for  tiie  preservation  and  use  of  the  real  es- 
tate. He  ccmtrolB  it  for  the  purposes  of 
taxation,  and  is  not  responsible  to  the  ward 
for  an  abuse  of  that  power:  Campbell  T. 
PaHe,  32  O.  R  644,  HI  Longsdorf  s  Notes, 
840. 

Ouatdians  of  miuOTs  must  list  for  taxation 
the  personal  property  of  their  wards:  Camp- 
hell  V.  Park,  32  O.  S.  544,  HI  Longadorf's 
Notes,  649. 

In  case  of  the  deaUi  of  the  ward,  before 
the  time  for  listing  proper^  for  taxation, 
the  adminisirator  of  such  decedent,  and  not 
the  guardian,  should  list  such  property  for 
taxation,  when  the  title  of  the  administrator 
relates  back  to  the  time  of  the  death  of  the 
ward:  Bommers  v.  Boyd,  48  O.  S.  648,  IV 
Longsdorfs  Notes,  434. 

The  fact  that  the  estate  is  insolvent  does 
not  exempt  from  taxation  the  funds  of  such 
estate  in  the  hands  of  the  administrator:  In 
re  Robb,  5  0.  N.  P.  52,  6  O.  D.  {N.P.)  227, 
5  O.  D.  (N.P.)  381. 

E.  To  Bind  Estate  bt  Contbact. 

Where  a  guardian  for  the  purpose  of  pay- 
ing for  improvements  to  land  in  the  posses- 


sion of  or  claimed  by  his  ward,  gave  a  lien 
on  the  accruitig  rents,  it  was  held  that  if  . 
the  guardian  bad  power  to  incumber  the 
land,  the  ward  could  not  overreach  the  lien 
by  purchasing  a  paramount  and  better  title 
than  he  had  when  the  lien  was  created,  for 
the  contract  of  the  guardian,  made  within 
the  extent  of  his  power,  binds  the  ward  the 
same  as  if  it  were  his  own:  Este  v.  Strong, 
2  O.  401,  I  LoDgsdorfB  Notea,  137. 

F.  To  Repair. 

Beat  estate  of  the  ward  ahould  be  kept  by 
the  guardian  in  reasonable  repair.  If  he 
occupies  it  himself,  he  is  chargeable  with  a 
fair  rent,  but  may  deduct  the  cost  of  such 
repairs,  although  a  landlord  is  not  hound 
to  repair  for  any  tenant:  In  re  Connell, 
12  O.  N.  P.  (N.S.)  811. 

Repairs  should  be  paid  for  out  of  income, 
or  if  this  is  not  sufiQcient,  then,  on  leave  of 
court  first  had,  out  of  principal:  In  re 
Conncll,  12  O.  N.  P.  (N.S.)  311. 

G.  To  Lease  Realty. 

A  covenant  by  a  guardian  to  renew  a  lease 
for  a  second  term  is  in  excess  of  the  power 
granted  by  G.  C.,  §  10901,  and  is  void:  Soap 
Co.  V.  RaUioay,  6  O.  C.  C.  (N.S.)  496,  17  0. 
C.  D.  769  [affirmed,  without  opinion,  Rail- 
way V.  Soap  Co.,  76  O.  S.  677]. 

To  bring  the  lease  within  the  provisions 
of  G.  C,  I  10962,  the  petition  should  con- 
tain averments  showing  requisite  conditions 
and  the  authority  of  the  court:  Soap  Co.  v. 
Railway,  6  O.  C.  C.  (N.S.)  496,  17  O.  C.  D. 
759  [affirmed,  without  opinion,  Raihooty  T. 
Soap  Co.,  76  O.  S.  5771- 

H.  To  Invest  Funds. 

A  guardian  is  chargeable  with  interest  if 
he  fail  to  invest  the  funds  productively,  for 
that  is  an  object  of  his  appointment:  Arm- 
atrong  v.  Miller,  6  O.  118,  I  Longsdorfs 
^oteB,  327. 

It  is  for  the  guardian  to  show  an  excuse 
for  not  investing.  It  is  no  excuse  that  the 
stocks  then  deemed  best  are  now  valueless, 
and,  hence,  he  might  have  lost  the  fund: 
Armatrong  v.  Miller,  W.  662,  I  Longsdorfs 
Notes,  44. 

A  guardian  investing  in  a  mortgage  se- 
curity on  two-thirds  the  value  of  unimproved 
land  prior  to  the  statute  fixing  half  as  the 
limit  adjacent  to  a  growing  city  is  not  liaUe 
for  loss  from  depreciation  caused  by  finan- 
cial derangement  or,  diminished  immigration 
which  could  not  reasonably  be  foreseen:  In 
re  Spencer,  2  Dec.  Rep.  610,  3  W.  L.  M.  408, 

The  use  by  a  guardian  of  ward's  money 
in  his  own  business  and  its  loss  thereby,  to 
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coiutitute  embeulemeiit,  must  be  with 
fraudulent  purpose,  although  tiie  statute  is 
silent  as  to  intent:  State  T.  Meyer,  10  Dec. 
Rep.  746.  23  Bull.  251. 

If  a  guardian  conrert  his  ward's  Ifuid  scrip 
into  lands  for  himself  and  others,  but  account- 
ing to  the  wards  for  the  scrip,  with  interest 
from  the  time  of  investment,  in  good  faith,  he 
is  not  cbai|;eable  as  a  trustee  of  the  profits, 
for  he  should  not  invest  the  ward's  property 
in  wild  lands  producing  no  income:  Dai>ics  v. 
ZiOtcrey,  15  O.  656,  I  Longsdorf's  Notes,  737. 
See  also  Fraud  and  Deceit. 

The  probate  court  has  plenary  jurisdiction 
over  executors,  administrators,  gu:)rdiana 
and  trustees;  and  where  the  interest  of  the 
trust  estate  requires  it,  said  court  has  au- 
thorif;  and  power  to  pass  upon  all  questions 
of  investment  and  reinvestment:  Outhrie  r. 
Go*  Co.,  2  O.  N.  P.  (N.S.)  117.  16  O.  D. 
(NJ.)  23.  See  also  Codstb. 

I.  To  Seu.  Pbofkbtt  of  Wabd. 
1.  Personalty. 

Where  a  guardian  holding  purchaae-moliey 
notes  and  a  mortgage  received  on  sale  of  the 
vendor's  land  sold  them  before  maturity  by 
representing  that  the  proceeds  were  to  be 
used  to  pay  debts  of  the  ward,  but  he  ap- 
propriated part  of  the  proceeds,  it  was  held 
that,  as  to  such  part,  the  buyers  could  not 
recover  on  foreclosure:  McFarland  V.  Harper, 
33  Bull.  87  [without  opinion,  1^  the  supreme 
court].   See  also  Tbusts. 

Where  one  buys  of  a  guardian  notes  bear- 
ing on  their  face  the  marks  of  a  tmst  fund, 
he  is  put  upon  inquiry;  and  if  he  buys  under 
circumstances  fairly  indicating  that  they 
were  sold  against  the  interest  of  the  ward, 
be  gets  no  title  from  the.  guardian  who 
misappropriates  the  proceeds  of  the  sale: 
Strong  v.  8tr<M/s»,  40  O.  S.  87,  IV  Longs- 
dorf  B  Notes,  6. 

A  purchaser,  dealing  fairly,  takes  good 
title  to  personal  property  belonging  t»  the 
ward  sold  by  a  guardian,  though  the  sale  is 
made  without  order  of  the  court  and  the 
guardian  misappropriates  the  proceeds : 
Stronff  V.  ffope,  7  Dee.  Rep.  700,  4  Bull. 
1084. 

Good  faith  on  the  part  of  one  purchasing 
securities  from  a  guardian,  the  proceeds  from 
wbioh  were  misappropriated,  is  not  material 
in  an  action  against  such  party  for  recovery 
of  the  amount  so  lost,  where  it  appears  that 
the  guardian  was  without  anthori^  to  make 
the  sale:  B€mk  T.  Sohirk,  6  O.  C.  C.  (N.S.) 
699.  17  0.  C.  D.  126. 

Where  a  guardian  negotiates  what  is  in 
form  a  sale  A  goods  of  his  ward,  but  himself 
assnmei  the  payment  of  the  purchase  price 
in  consideration  of  a  conveyance  of  land  by 


the  purchaser  to  such  goardiau  personally, 
the  latter  will  not  be  permitted  to  benefit  \jf 
such  transaction,  but  will  be  held  to  have 
acquired  such  land  in  trust  for  the  benefit 
of  his  ward:  Oatcndorf  v.  Shale,  11  O.  0. 
C.  (N.S.)  38,  20  0.  C.  D.  378  [affirmed,  with- 
out opinion,  ShtUe  v.  Ottendorf,  76  O.  8. 
581,  IV  Longsdorfs  Notes,  1020]. 

A  letter  from  the  probate  judge  of  the 
county  in  which  the  guardian  was  appointed, 
stating  she  has  removed  to  another  state 
with  her  wnrds,  and  lias  been  reappointed  in 
that  state,  and  that  a  transfer  of  the  Ohio 
securities  belonging  to  the  wards  having  be- 
come necessary,  the  sale  of  the  securities  to 
the  par^  to  whom  the  letter  is  addressed  is 
thereby  ratified,  merely  carries  the  informa- 
tion that  the  entire  management  of  the  es- 
tate of  the  wards  has  been  transferred  to 
the  courts  of  such  other  state,  and  is  with- 
out significance  in  so  fur  as  the  question  of 
authority  for  the  sale  and  teansfer  of  the 
seettriUes  may  be  cfmeemed:  Bank  v. 
:  ScMrfc,  6  0.  C.  0.  (NJ3.)  869,  17  O.  a  D. 
126. 

2.  Realty. 
(a)  Jurisdiction. 

The  court  that  appointed  a  guardian  may 
empower  him  to  sell  the  mlnor'a  land  situate 
in  another  county:  Uaatom  v.  Satoyer,  12 
O.  195,  I  Longsdorfs  Notes,  903. 

The  only  power  to  authorize  a  guardian 
to  sell  the  real  estate  of  his  ward,  prior  to 
the  creation  of  the  probate  court,  was  vested 
in  the  court  of  common  pleas  of  the  county 
in  which  the  guardian  was  appointed.  Now 
that  power  is  vested  in  the  probate  court 
of  the  same  county:  Foresman  v.  Haav,  36 
0.  S.  102,  m  Longsdorfs  Notes,  834. 

The  power  given  the  common  pleas  court 
under  i  36  of  the  act  of  1816  (2  Chase,  036). 
to  appoint  guardians  for  minors  and  to  sdl 
their  real  estate  did  not  authorise  the  court 
to  order  the  sale  of  the  lands  of  an  infant 
feme  covert,  upon  the  application  of  her 
husband:  Degenhart  v.  Cracraft,  36  O.  y. 
540,  III  longsdorfs  Notes,  876. 

The  other  conditions  of  jurisdiction  being 
satisfied,  a  circuit  court  of  the  Unit^ 
States  has  jurisdiction  in  equity  to  set  aside 
a  sale  of  an  infant's  lands,  fraudulently 
made  by  his  guardian,  under  authority  de- 
rived from  a  probate  court,  and  mi^  give 
such  relief  therein  as  is  eonsistent  with 
equity:  Arrowmith  t.  Oleagon,  120  U.  S. 
89. 

(b)  Vm^ie. 

A  guardian  appointed  in  Pickaway  ctonnty 
in  1863  got  an  order  of  sale  from  the  probaAe 
court  of  Cuyahoga  county  for  lands  in  the 
latter  eoun^.    It  was  held,  (I)  The  aet 
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of  1824,  giving  the  oommon  pleas  of  the 
county  of  the  appointment  jurisdiction  to 
aell  wards'  lands  was  not  affected  by  the  act 
of  1846  requiring  guardians  to  be  governed 
in  executing  any  order  of  sale  by  tbe  ad- 
ministration law,  for  it  did  not  prescribe 
the  court,  but  the  execution  of  tbe  order. 
(2)  Tbe  act  of  1853  giving  concurrent  juriB- 
diction  to  probate  courts  to  sell  lands  on 
petition  of  guardian's  administrator,  etc., 
gave  it  only  when  the  common  pleas  pos- 
sessed it.  (3)  Accordingly,  the  sale  was  void 
and  no  title  passed:  Foresman  v.  Haofj,  36 
O.  8.  102,  lU  Longsdorfs  Notes.  834. 

(c)  Purpose. 

Sale  ot  decedents  real  estate  made  by  an 
administrator  upon  application  with  guar- 
dian,  not  to  pay  debts,  but  to  maintain 
ebildren,  and  improre  the  property,  is  valid: 
Vevjcomb  t.  BmUh,  6  O.  447,  I  Longsdorfs 
Notes,  299. 

A  guardian's  agreement  with  tbe  adminis- 
trator in  order  to  prevent  bis  selling  the 
homestead  to  pay  debts  that  he  will  sell  land 
<tt  tbe  ward  in  another  stste  and  pay  the  pro- 
ceeds to  tbe  administrator  is  valid,  and  tbe 
administrator  can  maintain  an  action  against 
the  guardian  for  the  proceeds:  Bradstreet 
V.  Bhatik,  8  Dee.  Rep.  67,  5  Bull.  362. 

(d)    What  Intertat  May  he  Bold. 

Guardians  making  public  sale  of  lands 
may  in  tbeir  disoretioa,  divide  a  tract  levied 
upon  and  ^praised  entire,  and  sell  in  par- 
eels,  being  responsible  for  the  abuse  of  tiMt 
diseretimi:  ^fall  v.  MaeaUater,  9  0.  19,  I 
Longsdorfs  Notes,  458. 

(e)  Parties. 

The  husband  of  a  wife  who  is  under  age 
can  not  make  application  for  the  sale  of 
such  wife's  lands;  it  must  be  done  by  guar- 
dian: Dmgmhart  v.  Cracraft,  86  0.  S.  S49, 
in  Longsdorfs  Notes,  875. 

In  an  action  by  an  administrator  to  sell 
real  estate  to  pay  debts,  heirs  who  are  idiots 
become  parties  to  tbe  record  by  tbe  fllii^  of 
an  answer  and  cross  petition  their  guar- 
dian, wherein  tbe  all^ations  of  tbe  petition 
are  admitted,  service  of  summons  waived, 
and  the  eonrt  is  asked  to  grant  tlie  prayer 
of  tbe  petition  and  are  bound  1^  the  sale: 
Btgdl  V.  Bummg  Co.,  11  0.  a  C.  (N.S.) 
481,  21  O.  C.  D.  610.    See  also  Executobs, 

AOlCIinSTUTOBS    AlfD    ADlOKIBTUTIOir  OF 

Estates. 

For  the  genenU  diseus^on  of  the  subject 
of  pnrtiea,  see  Partibb. 


(f)  Plaadbtg- 

The  guardian's  petition  for  a  sale  of  the 
ward's  land  sbonld  describe  all  she  has,  and 
will  be  presomed  to  do  so  nnless  the  con- 
trary appears:  Jfaiwrr  t.  Parrith,  26  0.  8. 
636,  ni  Longsdorfs  Notea,  33S  [reversing 
Maurr  v.  Parriah,  7  Dee.  Rep.  64,  1  BnlL 
863. 

If  the  petition  describes  the  lota  as  No. 
73,  74  and  76,  bat  the  appraisement  and 
order  of  sale  are  lots  No.  173,  174  and  176, 
which  is  the  true  deseripUon,  the  presump- 
tion is  that  these  are  all  she  had,  and  tliat 
there  was  a  mere  mistake  in  the  petition  sad 
tilers  is  enough  in  Uw  petition  to  give  juris- 
diction, and  the  ward  can  not  attack  the 
buyer's  tiUe:  Jfouorr  v.  Parriah,  26  O.  S. 
636,  in  Longsdorfs  Notes,  336  [reversing 
Maurr  T.  Parriah,  7  Dee.  Rep.  64,  1  Bull. 
86]. 

For  the  general  discussion  of  the  subject 
of  pleading,  see  Plbadikos. 


(g>    Additional  Bond. 

After  confirmation  of  a  guardian's  sale  it 
will  be  presumed  that  be  executed  a  bond  if 
the  journal  shows  the  order  to  do  so  and  mp- 
proval  of  securities.  The  bond  need  not  be 
carried  into  the  record:  Mamaom  t.  A^oieyer, 
12  O.  106,  I  Longsdorfs  Notes,  608. 

Where  tbe  probate  eonrt  orders  a  sale 
the  land  without  the  giving  of  the  bond  re- 
quired  in  Q.  0.,  1 10060,  such  cwder,  althooi^ 
erroneous,  is  not  vcrid:  Mauorr  t.  Parriah, 
26  O.  &  636,  in  Longsdorfs  Notes,  830 
[followed  and  approved,  ArrowamUh  t. 
Barmoning,  42  O.  8.  264,  IV  Ltmgsdorfs 
Note*,  100]. 

A  bond  under  G.  0.,  1 10060,  is  not  lUUe 
for  funds  commingled  with  the  proceeds  oi 
real  estate:  MoWhinny  v.  Stoisher,  68  0.  8. 
378,  IV  Longsdorfs  Notes,  742. 

For  Form  and  Liability  on  B<md,  see  Bond, 
Xn,  herein. 

(h)    Ordar  of  Bala. 

In  this  state,  a  gnardiab  can  not  sell  the 
land  of  his  ward  except  by  order  oi  the 
pr<^te  court,  in  a  proceeding  pn^Krly  in- 
stituted  for  that  purpose;  oonseiiaently,  he 
has  no  power  to  give  it  away,  even  tar  a 
public  use,  and  perfect  the  gift  by  the  ex- 
ecution and  delivery  of  a  deed:  Btate,  ea  ret., 
V.  Commiasionera,  39  O.  8.  58,  lU  Longs* 
dorfs  Notes,  1007. 

An  order  of  the  probate  court  for  the  sale 
by  a  guardian  of  the  real  estate  of  his  ward 
where  the  Imnd  provided  for  is  not  given, 
although  it  may  be  erroneous,  la  not  vt^d: 
Arroummith  v.  Barmoning,  42  0.  8.  264,  TV 
Longsdorfs  Notes^  100. 
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(i)  Purehaatr. 
{aa)    Interest  Acquired  by  Purchaaer. 

A  land  warrant  issued  to  the  widow  and 
infant  child  of  a  deceased  soldier  under  an 
act  of  congress,  enabling  a  guardian  to  sell 
it  on  being  authorized  by  the  probate  oourt^ 
being  assigned  by  him  and  the  widow  with- 
out such  authority,  conveys  no  title  to  the 
buyer.  The  buyer  is  presumed  to  know  the 
statutory  limitation  of  authority,  and  can 
not  therefore  stand  as  a  bona  fide  buyer. 
Such  buyer  having  located  the  warnmt  and 
got  a  patent  holds  the  land  in  tnut  for  the 
minor.  It  ts  not  laches  in  the  minor  not  to 
have  sued  until  seven  years  after  coming  of 
age,  if  he  only  shortly  before  was  apprised 
of  the  facta:  Stack  T.  Brammer,  28  0.  S. 
SOS,  ni  LtHigsdorf  B  Notes,  418. 

Land  scrip  issued  to  A,  B  and  C,  minors, 
and  in  trust  for  the  other  heirs  of  S,  not 
assignable  cm  their  face,  were  used  by  the 
guardian  of  A,  B  and  C  to  buy  land,  taking 
the  title  in  the  name  of  his  partners,  who 
a^^eed  to  pay  their  portions  in  money.  It 
was  held  thai  L>  as  guardian  of  A,  B  and  C, 
could  not  dispose  of  the  interest  of  the  un- 
named heirs.  The  named  heirs  held  in  trust 
for  all  the  heirs,  and  could  not  dispose  of 
the  interests  of  the  unnamed  heirs.  Such 
interests  appearing  on  the  face,  there  ia 
notice  of  the  rights  of  the  other  heirs,  and 
the  land  procured  is  chargeable  with  the 
trust:  Stoddard  v.  Smith,  11  O.  S.  581.  II 
LongBdorf's  Notes,  534. 

Where  the  tax  title  of  lands  of  minors  ia 
void,  and  the  buyer  being  indebted  to  the 
minors,  their  guardian  attaches  the  land  as 
if  belonging  to  the  buyer,  who  at  the  sheriff's 
sale  under  the  attachment  buys  it  In,  pays 
the  guardian,  who  delivers  the  surplus 
money  to  the  mother  of  the  minors,  and  it 
is  used  for  their  support,  and  the  buyer  sells 
the  land  to  defendants,  who  put  up  costly 
improvements,  it  was  held  that  caveat 
emptor  applies  to  the  tax  sate,  and  the 
sheriff's  sale  and  the  sale  to  defendants. 
I'he  guardian's  attachment  and  sale  there- 
under did  not  estop  the  wards,  nor  did  the 
mother's  receipt  and  use  of  part  of  the  pur- 
chase mon^  for  the  minors  estop  them: 
Cummmga  T.  Bird,  33  Bull.  332. 

(bh)    Liability  on  Kesale. 

Where  upon  a  guardian's  sale  of  a  ward's 
property,  the  purchaser  fails  to  make  pay- 
menfa  as  the  terms  of  the  sale  requires, 
necessitating  a  resale,  the  guardian  or  the 
administrator  of  the  estate  may  sue  for  the 
difference  in  price  realized  at  the  second 
sale  and  the  cost:^  of  such  sale:  Claioiion  v. 
Beatty,  36  Bull.  214  [afilrmed,  without  opin- 


ion, Clawton  v.  Beatty,  65  0.  S.  647].  See 
also  Judicial  Sales. 

(j)    Termt  of  Payment. 

A  guardiaji  by  order  of  the  court  sold  land, 
part  for  cash  and  part  on  time.  In  order 
to  allow  the  purchaser  to  borrow  money  for 
tlie  cash  payment  the  guardian  delivered  the 
deed,  but  withheld  the  purchaae-money 
mortgage  from  the  record  until  the  lender's 
mortgage  had  been  first  recorded.  The  lender 
had  no  notice  of  this.  It  was  urged  on  the 
one  hand  that  the  order  of  sale  was  notice, 
but  on  the  other  hand  that  the  lender  would 
be  warranted  in  believing  tliat  the  payment 
was  all  cash,  the  confirmation  being  silent 
as  to  the  deferred  payments.  It  was  held 
that  the  lender's  mortgage  is  first:  McFar- 
land  V.  Harper,  33  Bull.  87  [without  opin- 
ion, in  the  supreme  court]. 

(k)  Betwm. 

Under  the  act  of  February,  1824,  in  a  sale 
by  a  guardian  under  order  of  court,  the 
guardian's  deed  conveyed  title,  without  a 
return  of  the  sale  to  the  court,  or  an  ordier 
confirming  the  sale,  and  for  a  deed:  Stall 
V.  Macaleater,  9  O.  19,  1  LoUgsdorf's  Notes, 
458. 

Where,  in  a  guardian's  proceeding  to  sell, 
a  mistake  occurs  in  his  return  of  sale  by 
leaving  out  the  name  of  the  subdivision,  the 
description  being  correct  in  all  prior  parts 
of  the  proceeding,  it  is  sufiicient  to  divest  the 
wards  of  their  title  and  vest  it  in  the  buyer, 
and  the  mistake  can  be  reformed  an  in- 
dependent suit:  Coo*  V.  Proaeer,  14  0.  C.  C 
137,  7  O.  C.  D.  619. 

(1)  Distribution. 

Where  wards  own  real  estate  in  equal 
shares,  the  money  realized  in  an  action  upon 
the  special  bond  given  on  the  sale  of  such 
real  estate,  should  be  equally  divided  among 
them,  even  though  the  amouUt  due  to  the 
several  wards  by  reason  of  other  funds  re- 
ceived and  appropriated  by  the  guardian 
may  be  unequal:  Swisher  v.  McWhinney,  64 
O.  8.  343,  IV  Longsdorf  s  Notes,  872. 

Where  a  minor  inherits  from  her  father 
lands  which  came  to  him  by  deed  of  gift 
and  the  same  are  sold  under  the  order  of 
the  probate  court,  and  the  proceeds  invested 
in  government  bonds  and  subsequently  the 
bonds  are  sold  and  the  proceeds  invested  in 
a  ground  rent,  and  afterwards  that  ground 
rent  is  redeemed  and  the  proceeds  invested 
in  another  ground  rent  and  the  minor  dies 
while  the  owner  thereof  intestate  and  with- 
out issue,  the  estate  will  descend  by  virtue 
of  G.  C,  S  8574,  to  the  next  of  kin  the 
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deoeased,  and  not  to  the  heirs  at  law  of  the 
ucestor:  MoOammon  t.  Cooper,  69  0.  8. 
366,  IV  Longsdorrs  Not«fl,  939  [affirming 
MoCammon  v.  Cooper,  1  O.  N.  P.  (N.S.) 
164,  12  O.  D.  (N.P.)  677]. 


J.  StIPPORT. 

Although  the  parent  is  liable  for  the  main- 
tenance of  her  minor  child,  nevertheless, 
when  the  estate  of  the  child  is  sufficient  for 
its  support  and  exceeds  that  of  the  parent, 
tiie  child  should  be  maintained  out  of  its 
own  estate.  G.  C,  S  10935,  does  not  flz  the 
rule  that  the  parent  is  bound  to  support  the 
ward  absolutely,  no  matter  what  the  relative 
size  of  their  respectiTe  estates  may  be:  Wing 
T.  fftb&ert,  20  O.  C.  C.  404,  11  0.  C.  D.  192. 

Where  the  ineome  of  wards  was  not'  suffi- 
eient  to  nq>poit  and  educate  them,  and  the 
guardian  used  the  principal,  such  use  may 
be  confirmed  the  court:  In  re  Hough,  2 
0.  N.  P.  382,  1  O.  D.  (N.P.)  609. 

That  the  guardian  of  orphan  children  is 
their  aunt  and  assumed  the  position  of  par- 
ent does  not  show  that  she  intended  to  pay 
the  expenses  of  their  support  and  education 
out  of  her  own  means:  In  re  Hough,  i  O.  N. 
P.  382,  1  O.  D.  {N.P.)  699. 

The  rule  which  permits  a  widowed  mother, 
without  means  or  income  other  than  that  re- 
salting  from  her  own  labor  to  charge  the 
estate  of  her  child  for  support  ajid  educa- 
tion, is  applicable  to  one  who,  by  her  own 
raertions,  supported  a  step-son  until  he  was 
sixteoi  years  of  age;  Peten  v.  Seohle,  1  O. 
C.  C.  (N.S.)  417,  18  O.  C.  D.  541. 

The  probate  court  has  no  authority  to  ap- 
point a  guardian  of  the  person  of  a  minor 
who  is  without  estate.  Such  appointment  is 
void.  And  the  law  does  not  impose  any  pe- 
culiar liability  upon  a  guardian  to  support 
a  ward  from  his  own  means:  In  re  Lillian 
Baier,  8  O.  N.  P.  107,  II  O.  1>.  (X.P.)  47. 

It  is  the  general  rule  of  law  that  no  al- 
lowance should  be  made  to  either  father  or 
mother  out  of  the  estate  of  a  deceased  minor 
child  tw  past  maintenance  and  support,  ex- 
oept  ito  special  cases.  A  special  case  war- 
rant!^ an  exception  to  this  rule  is  pre- 
sented,  where  a  mother  who  has  furnished 
such  support  had  little  or  no  estate  or  an 
estate  trifling  in  comparison  with  that  of 
the  minor,  and  the  support  was  furnished  to 
the  minor  for  the  benefit  of  the  minor  under 
etnidititHis  which  vere  coercive  upon  the 
mother  and  compelled  her  to  assume  a  bur- 
ian  which  was  not  naturally  and  legally  hers 
alone:  Bpink  v.  Spink,  7  O.  G.  C.  (N.S.) 
89,  18  O.  C.  D.  94  [affirmed,  without  opinion, 
SpiHh  T.  Spink,  78  O.  S.  390]. 


K.  BmESENT  Wa«d  ni  LrnoATioK. 

Under  the  act  of  1824,  guardians  eoold 
appear  for  minors  not  named  in  the  petition: 
Swing  v.  Higbg,  7  O.  (pt.  1)  198,  I  Longs- 
dorfs  Notes,  370;  Ewing  v.  EoUitter,  7  O. 
(pt.  2)  138,  I  Longsdorfs  Notes,  S96. 

In  proceedings  to  sell  decedent's  real  M- 
tate  1^  executors  or  administrators  it  is 
sufficient  if  infant  heirs  appear  by  tiieir 
general  guardian:  Etdng  y.  Hollister,  7  0. 
(pt.  2)  138.  I  Longsdorrs  Notes,  396. 

Under  the  act  of  July  1,  1858  (S.  k  C, 
SS  14,  15),  the  guardian  is  authorized  to  ap- 
pear for  an  infant  to  a  petition  for  dower, 
and  where  he  appears  and  answers  as  guar- 
dian, and  is  accepted  by  the  court  it  is  the 
same  as  if  he  had  been  appointed:  Rankin 
V.  Kemp,  21  0.  S.  661,  in  Longsdorfs  Notes, 
49. 

An  action  may  be  maintained  in  this  state 
by  a  minor  to  recover  damages  for  personal 
injuries,  through  his  guardian,  appointed  in 
Pennsylvania,  although  such  minor  lives  in 
such  foreign  state :  Pennsylvania  Co.  v. 
Itaub,  11  O.  C.  C.  (N.S.)  157,  20  O.  C.  D. 
542  [affirmed,  without  opinion,  Penneylvawia 
Co.  V.  Rimb,  79  O.  8.  464]. 

R.  8.,  16290  (G.  C.,  fi  10955),  relative  to 
actions  by  foreign  guardians  does  not  apply 
alone  to  the  disposition  of  lands  of  a  minor, 
but  is  applicable  to  all  actions  by  a  foreign 
guardian:  Pennsylvania  Co.  v.  Raub,  II  0. 
C.  C.  (N.S.)  157,  20  O.  C.  D.  642  [affirmed, 
without  opinion,  Pennej/lmmia  Go.  t.  Raub, 
79  O.  8.  454]. 

A  guardian  for  minors,  when  all  claim  in 
one  right,  may  institute  proceedings  for  par- 
tition without  process:  Goudy  v.  Shank,  8 
O.  415,  I  Longsdorfs  Notes,  448. 

A  guardian  appointed  in  another  state  can 
not  as  such  guardian  sue  in  this  state: 
Smith  V.  Madden,  37  Bull.  291,  9  O.  F.  D. 
320. 

Our  statutes  do  not  provide  for  the  service 
of  process  upon  a  former  guardian  in  a  for- 
eign state  in  which  he  resides.  O.  C,  1 1120S, 
providing  that  the  probate  court  may  order 
notice  to  be  given,  when  deemed  necessary 
and  there  is  no  provision  made,  applies  only 
to  persons  within  the  jurisdiction:  OUbert 
V.  QUhert,  13  O.  C.  C.  29,  7  O.  0.  D.  68. 

A  guardian  can  not  enter  appearance  for 
his  ward  unless  authorized  1^  statute.  Sum- 
mons on  tile  ward  can  not  be  waived  by  the 
guardian.  The  minor,  on  attaining  majority, 
may  prosecute  error  to  the  judgment  for 
such  defects:  Roberte  t.  Roberta,  01  O.  S. 
06,  IV  Log^orf  s  Notes,  SOU. 

If  a  guardian  hss  attempted  to  waive  is- 
suing and  service  of  summons  upon  a  minor, 
such  judgment  is  void,  but  it  may  be  a  cloud 
On  the  titie  and  the  minor  may,  on  attaining 
majority,  prosecute  error  to  the  judgment 
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for  iucb  defect:  Roberta  T.  SoberU,  61  0.  8. 
86,  IV  Longsdorf  i  Notes,  802. 

CojtBent  of  a  guardian,  if  authorized  hy  a 
statute,  is  probably  not  warranted  in  a  pro- 
ceeding commenced  by  bimaelf  and  in  his 
own  interest,  and  where  bis  position  is  ad- 
verm  to  his  ward:  Ream  v.  WolU,  61  O.  8. 
131,  IV  Longsdorfs  Notes,  803. 

In  a  suit  in  chanoery,  where  there  are  in- 
fant defendants,  process  should  be  served  on 
them,  80  as  to  enable  those  most  interested  in 
their  welfare  to  protect  their  interests:  Mm- 
8ie  T.  DonatiUon,  8  O.  377,  I  LongsdorTs 
Notes,  443. 

Under  the  act  of  1831,  if  all  the  person? 
interested  in  the  land  had  the  same  guar- 
dian, he  might  appear  ex  parte,  and  process 
was  unnecessary  to  give  the  court  jurisdic- 
tion: Bank  v.  Lane,  8  O.  41S,  I  LongsdorTs 
Notes,  448. 

The  finding  of  the  court  that  the  person 
aasuming  to  act  as  guardian  in  partition 
proceedings  under  the  act  of  1820,  is  such 
guardian,  imports  absolute  verity,  and  is 
sufficient,  prima  facie,  to  show  that  the  court 
had  obtained  jurisdiction  over  the  ward: 
Merritt  T.  Borne,  5  O.  S.  307,  II  LongBdori*8 
Notes,  188. 

X.  ACCOUNTS. 
A.   PowKB  or  CouHT  TO  Compel, 

Removal  of  the  guardian  from  the  state, 
thereby  terminating  the  guardianship,  does 
not  oust  the  jurisdiction  of  the  probate  court 
to  compel  bim  or  his  executor  to  account, 
but  the  court  may  compel  the  forei^  ad- 
ministratrix of  such  guardian  to  account,  by 
serving  by  publication,  or  by  voluntary  ap- 
pearance of  such  administratrix,  and  the 
sureties  will  be  liable  for  any  deflcieaicieB 
in  the  accounts  of  such  guardian  or  his  ad- 
ministratrix: Tfetting  T.  Strickland,  18  0.  0. 
C.  136,  9  0.  C.  D.  841]. 

Where  a  guardian  has  become  a  nonresi- 
dent of  the  state  no  provision  is  made  in  our 
statutes  for  service  of  notice  on  him  to  ren- 
der an  account.  G.  C,  11120.5,  providing 
that  the  probate  court  may  designate  the 
manner  of  notice  where  there  is  no  provision 
applies  only  to  persons  within  the  jarisdic- 
tion:  aWmt  V.  eHbert,  IS  O.  C.  C.  29,  7  O. 
C.  D.  68. 

If  the  probate  court  could  compel  an  ac- 
counting without  notice,  still  the  jurisdiction 
would  at  tome  time  become  lost,  and  when 
this  is  so,  still  an  action  in  equity  might  be 
maintained  on  the  bond  without  that  ao- 
counting:  OUbert  y.  OUbert,  13  O.  C.  C.  29, 
7  O,  C.  D.  88. 

A  guardian  appointed  by  another  state,  if 
he  removes  here  with  assets,  may  be  com- 
pelled to  aoconnt  here,  and  if  be  dies  the 


ward  can  compel  his  administrator  to  ae- 
count  in  our  court.  It  is  not  like  ancillary 
administration:  redan  Y.  Bobb,  8  O.  227, 
I  LongsdorTs  Notes,  429. 

The  probate  court  has  power  to  compel  a 
settlement  by  a  nonresident  guardian,  or  on 
his  default  to  ascertain  the  amount  apcm 
evidence:    Bchwah  T.  Rappold,  9  Dec  Rep.  • 
340,  12  Bull.  107. 

Tbe  probate  court  has  excIuaiTe  jnriadic- 
tion  over  the  settlement  of  final  accounts: 
Sohroyer  T.  Richmond,  16  O.  S.  455,  II 
LongsdorTs  Notes,  790;  Newton  t.  Bom- 
mond,  38  O.  8.  430,  III  LongadorTs  Notes, 
981. 

A  guardian  having  neglected  to  oolleet  m 
balance  due  from  bis  predecessor,  whoreby 
the  mon^  was  Imt,  was  cited  in  the  probate 
court  to  account,  Imt  tbe  probate  court  ad- 
judged that  it  bad  no  Jurisdiction,  where- 
upon this  action  on  the  guardian's  bond  ma 
begun  in  the  common  pleaa  for  tbe  amoniit 
of  said  loss.  It  waa  held  Uiat  the  aetion  will 
not  lie;  the  exclusive  probate  jnriidieUon 
extends  to  mattera  omitted  from  tbe  account 
as  well  as  to  those  included  in  it:  State  v. 
Beatty,  33  Bull  109  [without  opinion,  in  the 
supreme  court]. 

A  suit  in  equity  on  a  guardian's  bond  to 
compel  an  accounting  can  not  be  maintaiiud 
without  a  showing  that  the  powers  and  juris- 
diction of  tbe  probate  court  are  ineffectual 
to  secure  euch  accounting:  Jfewman  T. 
Hammond,  38  O.  S.  430,  III  LongsdorTs 
Notes,  981  [approved  Oorman  v.  Taylor,  43 
O.  S.  86,  IV  LongsdorTs  Notes,  149J. 

Tbe  common  pleas  court  obtains  no  juris- 
diction of  an  action  on  a  bond  of  a  guardian 
to  compel  an  accounting  and  payment  of 
funda  belonging  to  his  ward  from  tbe  fact 
that  tbe  guardian  died  without  filing  his  ac- 
count and  left  no  books  of  account  or  memo- 
randa from  which  his  indebtedness  could  be 
ascertained:  Wegner  T.  WUtme,  8  0.  C  C 
(N.S.)  410,  13  O.  C.  D.  302. 

The  administrator  of  a  deceased  guardian 
should  file  the  account  of  the  deceased  guar- 
dian, and  turn  over  the  money  in  bis  hands 
to  Uie  newly  appointed  guardian,  immedi- 
ately after  his  appointment:  In  re  Bruek- 
mann,  1  O.  N.  P.  (N.S.)  7.  48  Bull.  637. 

Guardians  must  make  final  account  in  the 
probate  court  when  their  wards  arrive  at 
full  age:  Newton  v.  Bammond,  38  O.  S.  430, 
ill  LongsdorTs  Notes,  981. 

A  referee  appointed  by  the  probate  court 
to  examine  a  guardian's  aocounte  has  power 
to  examine  and  report  on  parts  of  the  ao- 
count  not  ucepted  to,  for  the  court  could 
do  80  under  O.  C,  1  11202,  and  the  referee 
stands  in  its  plaoe:  In  re  StriOtkmd,  7  O. 
N.  P.  233,  I  O.  D.  (N.P.)  702.  See  aleo 
Retobnce — ScBinssiorr  or  Qdistiovs. 
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Paymeiit  of  the  balance  to  the  ward  after 
eotning  of  age  is  not  within  the  jurisdiction 
of  this  court  to  pasa  on,  and  an  entry  of 
sueli  fact  ahould  not  have  been  included  in 
the  final  aeeoont,  and  is  no  defense  to  an 
action  on  the  bond:  Meier  v.  nerwteourt,  6 
Dec  Kep.  1164,  11  Am.  L.  Bee.  46,  8  Bull. 
29.   See  also  Coubtb. 

B.  CONTKTTB. 

1.  Dehita. 

A  guardian  may,  in  his  account  filed  for 
settlement  in  the  probate  court,  chai^  atl 
proper  debts  due  from  his  ward,  although  ac- 
cruing prior  to  guardianship;  for  be  can  not 
bring  an  action  against  himself  or  his  ward 
while  tb«  relationship  continues.  The  pro- 
bate court  has  no  discretion  to  refuse  or 
settle  them,  though  be  should  disallow  items 
which  are  improper  charges:  Daxna  t.  Ford, 
7  O.  (pt  2)  104,  I  Longsdorf's  Notes,  391. 

A  guardian  is  entitled  to  have  the  probate 
court  pass  upon  items  in  his  aocoont  due 
him  individually  before  he  was  appointed 
guardian.  II  the  court  refuse  to  do  so,  error 
to  the  common  pleas  will  be  dismissed  for 
want  of  jnriadiction.  The  remedy  is  man- 
damus to  compel  the  probate  judge  to  pro- 
ceed: In  re  Carter,  2  Dec  Sep.  666,  4  W.  L. 
M.  428. 

Board  furnished  by  the  guurdian  to  the 
ward  and  her  husband  and  diildren,  can  not 
be  charged  in  the  account,  because  her  sup- 
port is  her  husband's  d^:  Dangleheieen,  v. 
Ateaander,  4  Dec.  Rep.  632,  2  Gler.  L.  Rep. 
320. 

2.  Oreditt. 

A  mother  having  placed  five  thousand  dol- 
lars in  the  hands  of  her  children's  guardian, 
"said  guardian  and  trustee"  to  pay  her  the 
interest  until  the  youngest  child  became  of 
age,  and  then  divide  the  fund  among  the 
children,  the  guardian  holds  the  interest  as 
trustee  for  the  mother,  but  holds  the  chil- 
dren's ebare  as  guardian  and  must  account 
as  soeh:  In  re  Kaufntan,  Ooebd,  98;  Foeter 
V.  Wiae,  46  O.  S.  20,  IV  Longsdorf  s  Notes, 
308. 

Money  which  the  guardian  had  no  right 
to  receive,  being  paid  him  by  an  executor 
under  an  order  of  court  without  jurisidic- 
tion,  and  belonging  is  fact  to  other  persons, 
must  be  accounted  for  as  assets  1^  him  and 
his  sureties,  and  they  are  estopped  to  set  up 
the  ille^lity  or  the  title  of  others:  In  re 
Oloud,  10  Dec.  Rep.  361,  20  Bull.  455. 

DisbuTBementR  of  funds  of  ward  or  loans 
of  such  fimds  to  prospective  heirs  without 
security  will  be  charged  against  ihe  guar- 
dian on  his  aocountlng  to  the  probate  court 
as  so  much  caah  on  hand  with  its  appropri- 


ate interest:  In  re  OUver,  9  O.  N.  P.  (K.S.) 
178,  20  O.  D.  (N.P.)  64  [affirmed  by  circuit 
court;  dismissed  by  supreme  court.  In  re 
Oliver,  66  Bua  336]. 

C.   Duty  of  Coubt  to  Examine. 

It  is  the  duty  of  the  probate  court  (O.  C, 
111202)  to  examine  accounts  filed  in  that 
court,  and  «tia  eponte  or  on  request  of  an 
interested  party  make  such  orders  as  are 
proper  and  necessary  to  secure  a  faithful  and 
correct  administration  of  the  trust:  Jmee 
V.  Creamer,  13  O.  C.  C.  (NJS.)  685,  22  O.  C. 
i>.  223. 

D.  NbncK  or  Aooophtimq. 

Where  a  former  ward,  many  years  after 
he  became  of  age,  asks  for  an  accounting  by 
his  former  guardian,  some  1^1  notice  must 
be  given  the  guardian  before  the  accounting 
may  be  had,  and  where  upon  an  action  on 
the  bond  the  surety  alone  defends  the  surety 
can  not  be  met  with  the  objection  that  there 
had  been  an  accounting  in  the  probate  court 
without  notice  to  the  former  guardian  or 
surety,  and  almost  twenty  years  after  the 
bond  had  been  given:  Oilbert  T.  OUbert,  13 
O.  C.  C.  29,  7  O.  C.  D.  68. 

E.  ElOEPTIOSS. 

A  long  del^  on  the  part  of  a  ward  in 
filing  exceptions  to  his  guardian's  accotut, 
there  being  no  eiccuse  for  the  delay,  is  laches, 
especially  where  the  filing  is  delayed  until 
after  the  death  of  the  guardian,  thus  depriv- 
ing his  sureties  of  their  main  witness:  In  rc 
Streit,  12  O.  D.  (N.P.)  168. 

The  next  friend,  tiiougb  a  stranger,  may 
maintain  exceptions  to  inventory  and  ac- 
count: In  re  Oliver,  9  O.  N.  P.  (HJS.)  178, 
20  O.  D.  (N.P.)  64  (aflQrmed  by  circuit  court 
and  dismissed  by  supreme  court,  In  re  Oliver, 
55  Bull.  3361. 

If  in  a  former  account  the  guardian 
charged  himself  with  money  he  never  had, 
the  sureties  may  become  parties  to  the  Anal 
account  and  have  the  error  corrected  (G.  C., 
111033),  and  it  was  error  in  the  probate 
court  to  stiike  tiieir  exceptions  tram  the 
files:  Porter  r.  Brown,  9  Dee.  R^.  646,  16 
Bull.  69. 

Exceptions  may  be  filed  to  the  account, 
though  no  statute  expressly  i^ves  tiie  right. 
The  sureties  of  the  guardian  may  except  to 
bis  account,  for  they  have  no  other  remedy 
in  case  of  mistake:  Porter  T.  Broton,  9  Dec 
Rep.  646,  16  Bull.  69. 

An  order  of  the  probate  court  striking  ex- 
ceptions to  the  account  of  a  guardian  from 
the  flies,  is  a  final  order,  and  the  time  to 
appeal  therefrom  can  not  be  prolonged  by  a 
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later  motion  to  set  aside  such  order:  In  re 
Sireit,  12  O.  D.  (Nf .)  158. 

F.   CoaT  or  RamivoE. 

Where  the  estate  expressly  objects  to  a 
reference  made  by  the  probate  ccnirt,  refer- 
enee  is  void  under  G.  C.,  |  11483,  and  the 
property  of  the  estate  can  not  be  amerced  in 
any  sum  whatever  by  reitson  of  the  coHt-^ 
made  thereunder:  In  re  Gorman,  8  O.  K.  P. 
(N.8.)  067,  IS  0.  D.  (K.P.)  204. 

6.   Effect  of  Obdeb. 
1.   Conclunve  Effect  of  Order. 

Each  account  of  a  guardian  with  his  ward, 
whether  intermediate  or  final,  upon  eonflrnia- 
tion  becomes  an  adjudication  of  all  matters 
between  the  said  guardian  and  ward  etm- 
tained  in  the  account,  unless  an  appeal  be 
taken,  or  a  subsequent  guardian  during  the 
minority  of  the  ward,  or  the  ward  within 
two  years  after  he  arrives  at  full  age,  file 
a  petition  in  the  common  pleas  to  open  up 
and  review  the  settlement  for  fraud  or  man- 
ifest misUke:  Tn  n  OoHHell,  12  O.  N.  P. 
(N.S.)  311. 

A  guardian  receiving  and  finally  account- 
ing for  personal  property  as  his  ward's  es- 
tate, is  estopped  from  thereafter  setting  up 
an  adverse  claim  thereto:  Lantkin  T.  Rob- 
UMon,  10  O.  N.  P.  (N.S.)  1,  21  0.  D.  (NJ.) 
13  [for  opinion  on  appeal,  see  Lamkin  v. 
Robimon,  15  O.  C.  C.  (N.S.)  126,  24  O.  C. 
D.  91,  and  affirmed,  without  opinion.  Lam' 
kin  T.  Robinson,  88  O.  8.  — ,  and  Stevms  v. 
Robimon,  88  O.  S.  — ]. 

The  guardian's  account  having  been  ap- 
proved by  the  probate  court,  exceptions 
having  been  filed  thereto  and  dismissed,  is 
conclusive  between  guardian  and  ward: 
Lynch  v.  Cogtuell,  18  O.  C.  C.  641,  7  O.  C. 
D.  12. 

Sureties  are  concluded  by  settlement  in 
probate  court,  and  will  not  be  beard  in  ab- 
sence of  fraud  and  collusion,  to  question  its 
correctness  or  demand  a  rehearing  of  the  ac- 
counts: Braiden  v.  Mercer,  44  O.  S.  83fl,  IV 
Longsdorfs  Notes,  215. 

Approval  by  the  probate  court  on  excep- 
tions by  guardian  to  the  allowance  and  pay- 
ment by  a  former  guardian  of  a  claim  against 
the  ward  in  favor  of  an  estate  in  which  he 
was  executor,  is  conclusive  against  the  pres- 
ent guardian  suing  such  executor  to  get 
back  the  money,  although  the  court  believes 
Bueh  claim  was  unfounded:  /<ynch  v.  Cogs- 
well.  18  O.  C.  C.  641,  7  O.  C.  D.  12. 

The  settlement  by  the  administrator  of  the 
deceased  guardian  is  the  same  in  effect  as  if 
made  by  the  guardian  himself:   Braiden  T. 


iferoer.  44  O.  8.  346.  IV  LongndorTB  Notes, 

215. 

The  account  required  in  G.  C,  f  10033,  is 
a  settlement,  within  the  meaning  of  G.  C. 
%  10954,  when  rendered  and  judicially 
passed  upon  by  the  court:  Woodman»i«  v. 
Woodmanaie,  32  O.  S.  18.  Ill  Loi^fadorfs 
Xotes,  618. 

A  ward's  written  settlement  with  his 
guardian,  made  six  years  after  hie  becoming 
of  age,  in  which  he  states  that  the  guar- 
dian's account  is  correct  and  satisfactory  in 
all  respecte,  and  asks  tfae  court  to  confirm 
same,  concludes  the  ward,  in  the  absence  of 
fraud,  in  obtaining  the  settlement:  In  re 
Streit,  12  O.  D.  (N.P.)  158. 

The  finality  of  a  fictitious  settlement  in  the 
probate  court  made  on  the  faith  of  a  receipt 
from  the  ward  of  the  balance  due  her,  the 
guardian  not  actually  paying  her  but  agree- 
ing to  be  responsible  for  the  amount,  is  not 
attacked  by  an  action  against  the  guardian 
personally  on  such  promise,  and  sucfa  action 
lies:  Lindsay  v.  Lindsay,  28  O.  8.  1S7,  III 
Longsdorf's  Notes,  306;  Donaldson  T.  Don- 
aldson, 31  BuIL  102. 

Receipting  without  a  collection  for  a  fund 
by  a  guardian  to  enable  the  ward's  mother 
as  administratrix,  in  pursuance  of  a  family 
arrangement,  to  close  up  her  administration, 
which  arrangement  the  ward  perfected  on 
coming  of  age  by  conveyance  to  his  mother 
of  real  estate,  but  now  seeks  to  charge  the 
guardian's  bond,  it  was  held  not  to  preclude 
the  guardian  from  showing  that  he  never  re* 
ceived  the  amount,  and  it  not  being  lost  by 
his  act  he  is  not  chargeable  witb  it:  In  re 
itehner,  Goebel.  212. 

The  record  ot  settlement  with  the  probate 
court  binds  the  guardian  but  not  the  ward: 
Davis  T.  Ford,  W.  200,  I  LongsdorPs  Notes, 
17. 

2.    Correction  of  Uistake  and  Fraud. 

Ward  may  open  and  review  the  settlement 
of  guardian,  for  either  manifest  mistake  or 
fraud  in  the  court  of  conunon  pleas  by  a 
civil  action,  and  have  them  reformed;  MO- 
ten  v.  Young,  18  0.  C.  C.  571,  8  O.  C.  D.  391. 

Where  a  guardian  becomes  a  nonresidmt 
after  the  approval  of  his  account  by  probate 
court,  his  successor  or  wards  may  go  into 
conunon  pleas,  and  under  all^ationa  of 
fraud  or  mistake  in  the  account  may  sum- 
mon the  sureties  on  the  bond  and  proceed 
with  the  accounting,  and  if  B(Hnethii^  is 
found  to  be  still  due  from  the  former  guar* 
dian,  may  proceed  upon  the  bond  in  that 
action:  Engelcke  v,  Engelcke,  3  0.  N.  P. 
(N.S.)  88,  15  O.  D.  (N.P.)  629. 

Matters  passed  on  by  the  probate  court 
will  not  be  opened  up  nnlesa  it  is  shown  that 
the  judgment  was  procured  by  fraud:  Wood- 
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ward  T.  Ourtit,  19  O.  C.  C.  15,  10  O.  C.  D. 
400  [affimied,  withoni  (pinion,  WoodtDord  r. 
Ovrtit,  63  O.  8.  S76]. 

Original  juriBdictiim,  lor  fraud  in  tbe 
Kttlement  of  the  aeeonnt,  is  given  to  the 
probate  court,  and  appellate  juriadiction 
only  given  to  the  court  of  common  pleas: 
Lindtejf  T.  Lindaejf,  28  0.  S.  1S7,  III  Longs- 
dorf  ■  Kotes,  396. 

The  sureties  of  a  guardian  may  on  their 
own  motion  become  parties  to  the  settlement 
of  final  accoiuit  for  the  purpose  of  correct- 
ing errors  in  that  or  a  former  account: 
rorter  v.  Brown,  9  Dee.  Bep.  646,  16  Bull. 
60. 

The  final  account  of  a  guardian  duly  con- 
firmed is  unimpeachable  for  any  cause  in 
two  years  after  the  minors  have  become  of 
age:  Lamkin  v.  Robinson,  10  O.  N.  P.  (N. 
S.)  1,  21  O.  D.  (N.P.)  13  [for  opinion  on 
appeal,  see  Lamkin  v.  Robinson,  15  O.  C.  C. 
(N.S.)  126,  24  O.  C.  D.  91,  and  aiBrmed, 
without  opinion,  Ijomkin  v.  RobinMon,  88 
O.  S.  — ,  and  Btevent  T.  Robinaon,  88  0.  8. 
— ]. 

3.  Review. 

£very  settlement  made  in  the  probate 
court  by  a  guardian  is  final  between  guar- 
dian and  ward,  unless  an  appeal  be  taken 
to  the  common  pleas,  or  opened  and  re- 
viewed for  fraud  or  mistake  by  a  civil  action 
in  the  common  pleas,  within  two  years  after 
the  ward  becomes  of  age.  O.  C,  S  10954, 
tixea  the  limitation  and  not  G.  C,  1  11224: 
Errett  v.  Hoioert,  78  O.  S.  100,  IV  Longs- 
dorf's  Notes,  1038. 

Inasmuch  as  the  probate  court  has  exclusive 
juiiadiction  to  settle  accounts  of  guardians, 
the  cMumon  pleas  can  acquire  no  jurisdic- 
tion on  appeal  so  long  as  any  item  of  such 
an  account  remains  undetermined:  Qregg  t. 
Klein,  12  0.  G.  G.  (N.8.)  264,  22  O.  G.  D. 
608. 

O.  C.,  1 10901,  giving  the  right  to  have 
the  aceonnte  of  a  guardian  opened  up  with- 
in two  years  alter  the  death  of  the  ward, 
etc,  must  Im  construed  to  be  allowed  only 
on  good  reason  being  shown,  and  tiie  court 
has  no  power  on  mere  motion  without  any 
chaigc  of  fraud,  mistake  or  misconduct,  to 
open  the  account  and  compel  the  guardian 
to  establidi  each  iton  of  debit  anew.  If 
any  mistake  or  fraud  la  shown,  the  aooount 
may  be  reformed  to  that  ext«it  only:  Millen 
V.  Toung,  18  O.  C.  C.  571,  8  0.  C.  D.  391. 

On  order  of  the  probate  court  striking  ex- 
ceptions to  the  account  of  a  guardian  from 
the  files,  is  a  final  order,  and  the  time  to  ap- 
peal therefrom  can  not  be  prolonged  hy  a 
latw  motion  to  set  aside  such  order:  In  re 
atreit,  12  O.  D.  (N.P.)  168. 


When  a  guardian  closes  his  account  with 
his  ward  hy  filing  a  final  account  in  the 
probate  court,  an  amount  being  due  hia 
ward,  for  which  he  induces  her  to  sign  a 
receipt  as  for  money  paid,  he  agreeing  to  be 
responsible  to  her  for  the  amount,  with  in- 
terest, an  action  may  b«  maintained  upon 
such  agreement  by  the  ward,  and  the  sum 
actually  due  recovered  from  the  guardian 
without  in  any  way  opening  or  reviewing 
the  accounts  which  had  been  settled  in  the 
probate  court:  Lindaey  v.  Lindsey,  28  O.  S. 
157,  in  IjongsdorTs  Notes,  398. 

Approval  of  a  partial  account  not  showing 
that  the  guardian  had  received  certain 
money  which  he  had  embezzled,  and  which 
he  charged  himself  with  in  a  later  aceonntj 
is  not  a  tea  judicata  in  an  action  for  them 
against  tbe  bond  which  was  in  force  before 
the  first  account  was  filed:  Eichelherger  v. 
Gross,  42  O.  8.  649,  IV  Ix>ngsdorrs  Notes, 
130. 

Settlement  is  final  unless  appealed  from, 
or  opened  as  provided  in  G.  0.,  f  10954: 
Woodmansie  v.  Woodmansie,  32  O.  S.  18, 
III  Loi^dorFs  Notes,  618. 

The  final  account  of  a  guardian  duly  con- 
firmed is  unimpeachable  for  any  cause  in 
two  years  after  tbe  minors  have  become  of 
age:  Lamkin  v.  ffo6t»ison,  10  O.  N.  P.  (N. 
8.)  1,  21  O.  D.  {N.P.)  13  [for  opinion  on 
appeal,  see  Lamkin  v.  Robinson,  15  O.  C.  C. 
(N.S.)  126,  24  O.  C.  D.  91,  and  affirmed, 
without  opinion.  Lamkin  v.  Robinson,  88 
0.  S.  —  and  Stevens  v.  Robinson,  88  O.  S. 
— ]. 

U,   LiAuuTY  OF  Guardian  to  Pat  Baunob 
TO  Wabd. 

The  duty  of  guardian  to  pay  over  funds 
to  ward  arises  expressly  by  reason  of  O. 
G.,  1 10B33,  without  any  order  of  distribu- 
tion: Lamkin  T.  Robinson,  10  0.  N.  P.  (N. 
S.)  1,  21  O.  D.  (N.P.)  13  [for  opinion  on 
appeal,  see  Lamkin  T.  Robinson,  16  O.  G. 
C.  (N.S.)  126,  24  O.  C.  D.  91,  and  affirmed, 
without  opinion,  Lamkin  v.  Robmson,  88  O. 
S.  —  and  Stevens  v.  Robinson,  88  O.  8. 
-]. 

Statute  of  limitations  does  not  apply 
where  there  are  special  limitations  as  under 
G.  C,  {  10954:  Bhierberg  v.  SAjerbery,  8 
Dec.  Rep.  115,  5  Bull.  753. 

The  liability  of  the  guardian  to  pay  the 
ward  the  balance  shown  to  be  due  In  his 
final  account,  except  as  to  the  liability  upon 
his  bond,  is  both  statutory  and  upon  an 
account.  As  to  either  six  years  is  a  bar  to 
an  action  for  the  recovery  of  such  balance: 
Lamkin  V.  Robinson,  10  O.  N.  P.  (N.S.)  1, 
21  O.  D.  (N.P.)  13  [for  opinion  on  appeal, 
see  Lamkin  v.  Robinson,  15  O.  C.  C.  (N.S.} 
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12fl,  24  0.  C.  D,  91;  which  waa  affirmwi,  with- 
out opinion,  Lamkin  v.  Robinson,  88  O.  S.  — 
and  Stevens  T.  Robinson,  88  O.  B.  — ]. 

Money  in  the  hands  of  «  guardian  may, 
on  the  death  of  the  ward,  be  sued  for  in 
chancery  by  the  next  of  kin,  chancery  tak- 
ing jurisdiction  over  funda  received  in  fidu- 
eiary  relations:  Armstrong  v.  MiUer,  0  O. 
118,  I  Longsdorfa  Notes,  327.    See  ahw 

ACCOUKTINO. 

I.   LiABnJTT  or  Wabd  to  Pat  Balakcb 

TO  GVABDIAN. 

A  claim  of  a  guardian  against  a  ward  by 
virtue  of  his  account  as  guardian  confirmed 
by  the  probate  court,  may  be  aaaigned  to  a 
creditor  of  said  guardian  who  loaned  him 
funds  which  were  mingled  with  the  funds  of 
the  ward:  Hopple  v.  Bank,  1  Hosea,  428'. 

XI.  COMPENSATIOK. 

The  claim  of  a  guardian  for  services  as 
guardian  and  attorney  in  litigation  to  re- 
eorer  an  interest  of  ward's  in  real  estate 
can  not  be  allowed  out  of  moneys  coining 
into  his  bands  frtmi  a  former  guardian,  but 
wilt  be  postponed  until  such  interest  is  de- 
termined and  paid  over;  and  if  nothing  is 
recovered  the  claim  fails  and  must  be  dis- 
allowed: In  re  Klein,  6  O.  L.  R.  471.  52 
Bull.  564. 

Where  the  record  shows  affirmatively  that 
the  minor  was  without  estate  the  appoint- 
ment of  a  guardian  is  void,  and  there  can 
be  no  compensation:  In  re  Baier,  8  O.  N.  P. 
107,  11  O.  D.  (N.P.)  47. 

Incorrect  accounts  of  a  guardian  will  not 
necessarily  deprive  him  of  compensation: 
In  re  Strickland,  7  O.  N.  P.  283,  1  O.  D. 
(N.P.)  702. 

A  parent  can  not,  in  the  absence  of  dis- 
parity between  the  means  of  the  minor  and 
the  parent,  and  where  he  is  earning  sufiBcient 
to  support  himself  and  child,  reimburse 
himself  out  of  the  minor's  estate:  In  re 
Qoutd,  2  O.  D.  (N.P.)  398. 

If  the  income  of  the  ward's  estate  be 
ample  for  the  payment  of  necessaries  sup- 
plied them,  their  estate  must  answer  for 
the  payment  and  discbarge  of  the  same:  In 
re  Bough,  2  O.  N.  P.  382,  1  0.  B.  (N.F.) 
809. 

Xn.  BOND. 

A.  NB0BB81TT. 

A  guardian  baa  no  power  to  act  as  such, 
or  to  control  the  property  of  the  ward,  un- 
til he  has  given  the  bond  required  by  stat- 
ute: State  T.  Sloane,  20  0.  S27, 1  Lon^orf's 
Notes,  911. 

Where  a  will  makes  a  person  both  a  txm- 
tee  and  executor,  each  separate  from  the 


other,  such  person  must  give  separate  bonda: 
Railway  T.  Sehmidt,  1  O.  D.  (N^.)  «30. 

B.  FoBU. 

Informality  in  the  bond,  which  the  stat- 
ute provides  shall  not  avoid  it,  covers  a 
condition  not  following  the  statute.  This 
would  be  the  rule  apart  from  the  act,  for 
the  bond  is  to  be  read  as  if  the  guardian's 
duties,  were  incorporated  in  it:  Eiehelberger 
T.  Qros*,  42  0.  S.  649,  III  Longsdorfs  Notes, 
130. 

C.  Joint  Bond. 

A  single  bond  by  a  guardian  of  each  of 
three  wards  and  not  of  them  jointly  is  im- 
proper, but  will  not  be  held  invalid:  Oat 
V.  State,  1  Dec  Sep.  486,  10  W.  L.  J.  168. 

D.  Sdccbbsitk  Bonus. 

The  journal  entry  showing  nothing  fur- 
ther than  a  new  bond  given  by  order  of 
oourt,  and  upon  motion  of  the  guardian,  Uie 
new  bond  containing  only  one  of  the  former 
sureties,  it  was  held  to  be  a  new  bond  and 
not  an  additional  bond,  and  where  defalca- 
tion discovered  on  final  settlement,  the  pre- 
sumption is  that  it  occurred  during  the  term 
of  the  last  bond:  Pummill  v.  Baumgartner, 
3  0.  N.  P.  40,  4  O.  D.  (N.P.)  69. 

A  new  bond  given  on  the  old  sureties  be- 
coming nonresident,  is  not  invalid  for  want 
of  consideration,  and  the  sur^ies  are  liable: 
King  v.  Bell,  36  O.  8.  460,  III  Longsdorfs 
Notes,  870. 

A  second  bond  could  be  required  of  a 
guardian  the  common  pleas,  though  there 
was  no  statute,  in  virtue  of  its  inherent 
powers:  Case  v.  State,  1  Dec  Bq).  488,  10 
W.  L.  J.  163. 

The  guardian  of  an  Imbecile  g^ve  bond  as 
such,  and  afterwards  gave  the  special  btmd 
required  on  sale  of  ml  estate,  and  after- 
wards gave  a  new  guardian's  bond.  It  was 
held  that  the  last  bond  was  liable  for  the 
amount  due  to  his  successor,  though  nude 
up  in  part,  or  wholly,  from  the  proceeds  oi 
said  sale:  Tuttle  v.  Northrop,  44  0.  S,  178, 
IV  T^ngsdorf B  Notes,  202.   See  also  Bonds, 

SUBITT. 

E.  Breach. 

Failure  to  settle  accounts  in  the  time  re- 
quired by  law  is  a  breach  of  tiie  bond:  Oaae 
V.  State,  1  Dec.  Bep.  486,  10  W.  I*.  J.  163. 

Failure  to  pay  over  the  balance  found  due 
is  a  breach  of  bond:  (forman  t.  Tof/lor,  43 
O.  8.  86,  IV  Longfadorfs  Notes,  149;  Ifeter 
V.  Eerancowrt,  8  Dee.  Rep.  459.  8  BnU.  29. 

When  tiie  ward  attains  majority  it  la  the 
duty  of  the  guardian  to  make  final  settle- 
ment of  his  accounts  in  the  probate  eonr^ 
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And  a  future  to  pay  over  the  balanoe  then 
due  is  •  breach  of  the  bond:  Newton  t. 
Hammond,  88  O.  8.  430,  IH  LongfldorfB 
l4ote8,  981. 

The  refuMl  of  guardian  to  pay  orer  to  his 
ward  or  attorn^  money  in  hia  hands  be- 
longing to  Bueb  minor^  is  not  a  breach  of 
his  bond,  and  socb  refusal  will  not  give  the 
minoTi  by  bis  nert  friend,  a  right  to  inaUtute 
suit  on  the  bond:  Favorite  v.  Booker,  17  0. 
8.  MS,  II  Longsdorf  8  Notes,  849. 

F.  SURRTIES. 

1.  Number. 

A  bond  with  one  freehold  lurety  is  suffi- 
dent  if  the  surely  is  good  for  the  amount  of 
the  bond:  Arrowemith  T,  Qleaaon,  129  U. 
S.  86,  6  O.  F.  D.  310. 

2.  Liability. 

Sureties  are  liable  for  a]l  moneys  received, 
by  the  guardian,  of  the  ward:  fiTcobey  T. 
Gano,  35  0.  S.  660,  III  Loi^orfs  Notes. 
808. 

In  the  settlement  of  a  guardian's  account, 
he  was  credited  with  the  payment  of  moneys 
for  his  ward,  which  in  fact  had  not  been 
paid,  and  'the  account  was  subsequently  cor- 
rected during  the  minority  of  the  ward.  It 
was  held  that  in  such  case  the  liability  of 
the  surety  in  the  guardian's  bond  is  not 
affected:  Seobey  v.  Oano,  36  O.  S.  650,  III 
Longsdorf's  Notes.  808. 

Suit  against  sureties  on  a  guardian's 
bond  are  sustainable  without  previous  liqui- 
dation of  the  amount  due  from  the  princlpial : 
State  V.  Humphriea,  7  O.  (pt  1)  223,  I 
Longsdorfs  Notes,  376. 

Kelease  of  the  surety  on  a  guardian's  bond 
and  acceptance  of  a  new  bond  with  other 
surety,  will  not  exonerate  the  surety  in  the 
first  bond  as  to  money  embezsled  by  the 
guardian  previous  to  his  release:  Biehel- 
berger  T.  Gross,  42  0.  S.  649,  IV  Longsdorfs 
Notes,  ISO. 

Where  a  guardian,  after  conTerting  funds 
of  the  estate  to  his  own  us^  resigned,  re- 
moved to  anoUier  state,  was  reappointed 
and  qualified  there,  the  filing  of  bis  final 
account  there,  charging  himself  witJi  the 
amount  due  Uie  estate  at  the  time  of  his 
Tcsignation,  will  not  exonerate  the  sureties 
in  the  first  bond,  bat  Ui^  will  be  liable 
npon  the  ground  tiiat  the  guardian  failed  to 
faithfully  perform  bin  duties.  Nor  will  the 
fact  that  before  such  second  appointment  he 
was  seleeted  1^  his  ward  as  her  guardian 
operate  to  release  such  sureties:  Penn  A 
CoUiMt  T.  lioBride,  I  O.  C.  C.  286,  1  O.  0. 
D.  167. 
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General  payments  by  the  guardian  from 
th^  commingled  fund,  are  not  to  be  pre* 
sumed  on  account  of  the  proraeds  of  the 
real  estate  to  exonerate  the  sureties  nor  are 
they  to  be  pro  rated  between  this  and  the 
general  bond,  but  the  suretiM  on  this  bond 
are  liable  for  the  proceeds  of  the  real  estate: 
MeWhinnej/  t.  Swiaher,  58  O.  &  878,  IV 
Longsdorfs  Notes,  742. 

Where  a  guardian  had  sold  real  estate  and 
defaulted  as  to  tiie  proceeds  and  died,  in  u 
action  against  his  bondsmen,  interest  is  to 
be  ealenlated  np<m  the  amount  realised  on 
the  sale  with  annual  rests  to  bis  death,  and 
thereafter  with  simple  interest  withfmt  sueh 
rests  to  the  date  of  judgment:  Biciaher  v. 
MeWhitmey,  64  O.  S.  343,  TV  I«ngsdorfs 
Notes,  872. 

Where,  after  a  guardian  bad  sold  certain 
real  estate  of  the  ward  and  received  the 
proceeds,  one  of  the  sureties  on  his  genersl 
bond  was  released  and  he  gave  a  new  bond, 
with  the  other  old  and  one  new  surety;  and 
later  defaulted;  it  was  held,  the  sureties  on 
the  last  general  bond  are  liable  for  the 
amount  due  the  estate,  whether  or  not  the 
same  is  partly  or  entirely  the  proceeds  of 
the  sale  of  such  real  estate:  Tuttle  v.  North- 
rop, 44  0.  S.  178,  IV  Longsdorf's  Xotea, 
202. 

The  language  of  O.  C,  S  10933,  is  very 
comprehensive  and  includes  whatever  may 
be  part  of  an  estate,  whether  derived  from 
personalty  or  realty:  Tuttle  v.  Northrop,  44 
O.  S.  178,  IV  Longsdorfs  Notes,  202. 

Where  a  guardian  gave  a  bond  witii  three 
sureties,  under  this  seetitm,  and  afterward 
gave  a  special  bond  with  two  sureties  for 
the  sale  of  land,  and  died  insolvent  and  a 
defaulter,  the  sureties  on  both  bonds  were 
cosureties  only  to  the  amount  of  the  pro* 
ceeds  of  the  sale  of  realty^  Bioisher  T.  Ifo- 
WMnnetf,  64  O.  8.  843,  IV  Longsdorfs  Notes, 
872. 

A  finding  by  the  probate  court  of  the 
amount  due  the  ward  from  a  nonresident 
guardian  not  served  within  the  state  does 
not  bind  the  sureties  and  is  a  nullity.  The 
fact  that  the  bond  ia  within  the  jurisdiction 
gives  no  power  to  render  a  personal  judg- 
ment: Oilhert  v.  Gilbert,  13  O,  C.  C.  29,  7 
0.  C.  D.  58.   See  also  JuDOicsirr. 

A  recital  in  a  guardian's  bond  of  the  ap- 
pointment of  the  principal  estops  the  sure- 
ties to  deny  it  or  question  its  validity: 
Shroyer  v.  Richmond,  16  O.  S.  465,  11  Longs- 
dorfs Notes,  790.   See  also  ESTOPPiih 

3.  Dieahta^ge. 

Release  of  one  surety  releases  all:  Dowetl 
r.  Ouion,  7  Dec.  Rep.  626,  8  Bull.  737. 
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Mere  delay  of  a  ward,  on  bU  arriTing  of 
age,  to  compel  his  guardian  to  eettie  his  ac- 
eouDts  in  the  probate  court,  does  not  dis- 
charge the  auretiea,  notwithstanding  the 
gaardian  may,  in  the  meantime,  have  become 
insolTent:  Newton  v.  Bammond,  38  O.  S. 
430,  ni  LongBdorf's  Notes,  981  [approved, 
Oornum  v.  Taylor,  43  0.  S.  86,  IV  Longs 
dorfs  Notes,  149]. 

Where  a  guardian,  after  giving  bond,  em- 
bezzles money  of  hia  wards,  the  subeequejit 
discharge  of  the  sure^  in  the  bond,  and  ac- 
ceptance, 1^  the  court  of  a  bond  with  other 
surety,  will  not  exonerate  the  surety  in  th<: 
first  bond  with  respect  to  the  money  bo  em- 
bezzled: Eickelherger  t.  GroM,  42  O.  8.  649. 
IV  Longsdorf  8  Notes,  130. 

Receipt  by  ward  on  coming  of  age  to  the 
gaardian  for  the  balance  due,  filed  in  court, 
but  not  seen  1^  or  infiuencing  tiie  sureties, 
is  no  drfense  for  them  if  it  was  without 
consideration  w  payment:  Meier  t.  fferan- 
eourt,  8  Dec.  Rep.  450,  8  Bull.  20. 

The  suKties  on  a  guardian's  bmd  are  not 
exonerated  1^  the  fact  that  after  actual  eon- 
version  of  funds  to  hie  own  use  he  resigned, 
moved  to  another  state,  and  was  reappointed 
there,  and  gave  a  new  bond,  without  actual 
proof  that  he  paid  over  to  himself,  for  -after 
actual  conversion  he  is  presumed  to  hold  the 
amount  as  an  individual,  and  did  not  restore 
it:  Penn  v.  McBride,  1  O.  0.  C.  286,  1  O. 
C.  D.  157. 

Where  the  record  shows  that  a  guardian 
was  allowed  to  give  a  new  bond  on  his  own 
application,  and  all  the  sureties  on  the  latter 
but  one  are  new,  the  presumption  is  that  the 
bond  is  a  new  one,  under  G.  C,  i  10937, 
and  not  an  additional  one,  and  that  the  old 
sureties  except  one  bad  requested  release. 
They  are  therefore  released  by  law  from 
future  liability  upon  approval  of  the  new 
bond:  Pummill  v.  Bourn  gar  tner,  3  O.  N.  P. 
40,  4  O.  D.  (N.P.)  69. 

Release  of  a  surety  by  order  of  court  on 
an  additional  bond  releases  at)  hia  cosure- 
ties on  both  bonds;  Pummill  v.  Baumgartner, 
3  O.  N.  P.  40,  4  O.  D.  (N.P.)  69.  See  also 
Bonds,  SoRBmr. 

4.    Rights  of  Surety. 

An  indebtedness  paid  by  reason  of  surety- 
ship on  the  bond  of  a  guai^ian  relates  bade 
to  the  date  of  the  bond,  so  as  to  give  sure- 
ties the  rights  of  creditors  in  reference  to 
fraudulent  conveyances:  0otV«  T.  ^oAmon,  1 
0.  G.  C.  (N.S.)  461,  16  0.  G.  I>.  331. 

Where  sureties  were  compelled  to  malce 
good  a  fraudulent  deficiency  of  a  gaardian, 
their  right  of  action  as  to  the  fraudulent 
transfer  accrued  at  the  time  of  the  transfer 
or  at  the  time  of  their  discovery  of  the 


fraud  and  the  statute  runs  from  these  dates 
and  not  the  date  of  payment  made  under 
bond:  B<nes  v.  Johnton,  1  O.  G.  G.  (NJ3.) 
451,  15  O.  C.  D.  331. 

The  sureties  on  the  special  bond  are  «- 
titled  to  have  any  sum  realized  from  an 
indemnity  mortgage  given  by  the  guardian 
to  the  sureties  of  both  bonds,  credited  upon 
the  liability  in  proportion  of  the  liability 
under  the  special  bond  for  funds  reoeived 
on  sate  of  real  estate  to  the  liabilit?  under 
the  general  bond  for  funds  not  so  received: 
Swiaher  JfoWhinney,  64  O.  8.  S43,  IV 
Longsdorf  B  Notes,  872. 

Sureties  on  a  guardian's  bond  may  appeal 
from  the  flndii^  of  the  amount  due  from  him 
or  his  exectttor.  They  are  persons  affected 
under  O.  C.,  1 11206:  VeHing  t.  Btrioklimd^ 
18  O.  G.  G.  136,  0  O.  G.  1).  841. 

O.  AcTioit  oTt  Bond. 
1.   Right  to  Action, 

An  action  on  the  guardian's  bond  to  re- 
cover the  amount  remaining  in  his  hands 
first  accrues  when  such  amount  has  been 
ascertained  by  the  probate  court  on  setUe- 
ment  of  the  final  account,  unless  it  be  shown 
that  the  powers  of  the  probate  court  are 
ineffectual  to  secure  such  accounting;  its 
jurisdiction  to  compel  an  account  being  ex- 
clusive: Gorman  v.  Taylor,  43  O.  8.  86,  IV 
Longsdorf's  Notes,  149. 

So,  though  the  guardianship  is  terminated 
by  removal  of  the  guardian,  the  act  reqair* 
ing  him  at  the  expiration  of  his  trust  to 
fully  account  and  pay  over  applies:  Oormtm 
V.  Taylor,  43  0.  8.  86,  IV  Longsdorfs  Notes, 
140. 

If  no  accounting  can  be  obtained  from 
the  guardian  because  jurisdiction  over  him 
has  l>een  lost,  as  where  he  has  left  the  state, 
an  action  in  equity  will  lie  on  the  bond 
without  an  accounting.  But  laches  would 
be  a  defense:  Oitbert  T.  Gilbert,  13  O.  U  0. 
29,  7  O.  G.  D.  fiS. 

Though  the  guardian  is  absent  from  the 
state  and  his  reudenee  unknown,  no  action 
lies  on  the  bond  until  the  probate  court  at* 
tempts  to  compel  him  to  account  or  puts 
him  in  default  by  citation.  Although  the 
act  of  1857  as  to  citing  nonresident  guar- 
dians is  not  in  the  revised  statutes,  yet  citar 
tion  may  be  made  under  O.  C,  f  11205: 
Behwab  T.  Rappold,  0  Dec.  Rep.  340,  It 
Bull.  197. 

To  maintiUn  an  action  on  a  guardian's 
bond  against  the  sureties  for  money  of  the 
ward  not  paid  over  by  the  guardiu,  the 
amount  must  first  be  ascertained  by  the 
probate  court  upon  settlement  of  his  ac- 
counts: Sehtcah  Y.  Rappoldf  9  Dec.  Rep.  S40i 
12  BulL  197. 
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No  cause  of  action  on  the  bond  of  a  guar- 
dian accruei  in  favor  of  his  ward  until  the 
filing  of  the  guardianahip  account  and  the 
settlement  of  the  estate  in  the  probate  court: 
Wegner  v.  W»It«ie,  3  O.  C.  C.  (N.S.)  410,  13 
O.  a  D.  302. 

.  An  aetion  before  the  amount  is  liquidated 
ma^  lie  m  the  bond  if  an  accounting  can 
not  be  obtained  by  the  probate  oonrt  on  the 
ward's  attaining  majority:  Vewton  v.  Ram- 
mtmdt  38  O.  S.  430.  Ill  LongsdorTs  Notes, 
08L 

Previous  liquidation  of  the  amount  due 
from  the  principal  is  not  necessary  to  a  suit 
on  the  bond.  That  rule  has  only  been  ap- 
plied to  administrators — ^nerer  to  other 
bonds:  Stote  t.  Humphreyt,  7  0.  (pt.  1)  223, 
I  Longsdorf  s  Notes,  375. 


2.  Limitation. 

The  four  years  limitation  prescribed  by 
the  act  for  the  settlement  of  estates  within 
which  suits  are  to  be  commenced  against 
executors  and  administrators  applies  to  no 
action  on  a  guardian's  bond;  and  the  dis- 
ability of  infancy  will  not  save  the  plain- 
tiff from  the  operation  of  the  statute:  Favor- 
ite V.  BooJt«r,  17  O.  a  548,  n  Uxngsdorf  s 
Notes,  848. 

It  is  the  duty  of  guardians  when  their 
wards  arrive  of  age,  to  make  final  settle- 
ment of  Uieir  aoeounts  in  the  pr<^te  court, 
and  the  right  of  aetion  on  a  guardian's 
bond,  to  reeorer  from  the  heirs  of  the  sure- 
ties the  amount  remaining  in  his  handsj  first 
aocmes  to  the  ward  when  such  amount  is 
ascertained  1^  the  probate  court  on  settle- 
ment of  final  oecount  Mere  delay,  upon 
arriving  of  agc^  to  compel  settlement  does 
not  discharge  sureties:  Newton  T.  Hammond, 
38  0.  S.  430,  ni  Longsdorfs  Notes,  981. 

For  the  application  of  the  statute  of  limi- 
taUons,  see  TjoaiArmsB,  Statdti  or. 


3.  Juriedietion. 

The  probate  court  is  given  exclusive  juris- 
diction under  O.  C,  I  10492,  to  appoint  and 
to  remove,  guardians,  to  direct  aqd  control 
their  conduct  and  to  settle  their  accounts. 
Therefore,  the  common  pleas  court  obtains 
no  jurisdiction  of  an  action  on  the  bond 
of  a  guardian  to  compel  an  accounting  and 
payment  of  funds  belongii^  to  his  ward, 
frtnn  the  fact  Uiat  the  guardian  died  without 
filing  his  account  and  left  no  books  of  ac- 
count or  memoranda  from  which  his  indebted- 
ness could  be  ascertained:  Wegner  v.  Wiltaia, 
8  0.  C.  C.  (K^)  410,  13  O.  a  D.  302. 


4.  Partiea. 

A  single  bond  by  the  several  guardians  of 
each  of  three  wards  and  not  their  joint  guar- 
dian can  nqt  be  sued  on  by  them  jointly,  but 
two  names  can  be  stricken  out  by  amend- 
ment: Oa$e  T.  Btate,  1  Dec  Bep.  488,  10 
W.  L.  J.  163, 

The  sureties,  both  on  the  guardian's  orig- 
inal and  those  on  his  additional  bond*  m^r 
be  sued  in  one  aetion:  Siebem  t.  Meyer,  11 
Dec  Sep.  344,  26  Bull.  147.  See  also  BomM, 

SUBRT. 

For  Hm  goieral  discussion  of  the  sabjeot 
of  parties,  see  Pabtob. 

6.  Pleading. 

An  all^ation  in  a  petition  in  an  action 
on  a  guardian's  bond  that  "an  accounting 
can  not  be  obtained  from  or  with  aneh  gov 
dian  in  the  exercise  ci  the  power  and  juris- 
diction ot  the  probate  court  in  req>eet  to 
said  estate  and  sneh  jurisdiction  is  Ineffec- 
tual for  such  purpose"  states  a  eondudon  of 
law  and  not  of  fact  to  be  taken  as  admitted 
upon  demurrer:  Wegner  v.  WUteia,  3  O.  C. 
C.  (N.a)  410,  13  O.  C.  D.  302. 

Averring  t^at  the  guardian  converted 
money  to  his  own  use  and  refused  to  pay  it 
over,  though  often  requested,  is  bad,  for  it 
shows  no  breach  of  the  bond,  because  using 
the  fund  himself  is  no  breach,  if  he  is  ready 
to  pay  over  when  required,  and  the  words' 
"often  requested"  are  not  sufficient  when  a 
s[>ecial  demand  is  necessary.  A  demand  must 
appear  to  be  made  by  the  one  entitled  to  re- 
ceive the  money  and  the  time  and  place 
stated:  Case  T.  Btate^  1  Dec  Rep.  486,  10  W. 
L.  J.  168. 

Averring  a  failure  of  the  guardian  to  pay 
over  to  the  ward,  being  stilt  a  minor,  or  to 
his  attorney,  states  no  breach  of  the  condi- 
tion of  bis  bond.  Neither  is  authorised  to 
settle:  Favorite  v.  Booher,  17  O.  8.  648,  II 
Longsdorfs  Notes,  849. 

If  liquidation  of  the  amount  is  not  allq;ed 
in  the  petition,  but  this  is  not  objected  to 
until  after  the  evidence  is  closed,  and  the 
answers  and  proof  showed  such  account  and 
balance,  the  defect  will  be  disregarded: 
Keier  T.  Herancourt,  S  Dec  Rep.  460,  8  BulL 
20. 

In  suit  on  a  guardian's  bond  in  the  com- 
mon pleas  court  to  recover  the  amount  of 
a  judgment  rendered  against  the  guardian 
upon  the  settlement  of  his  account,  the  de- 
fendant surety  interposed  an  answer  and 
cross-petition  averring  that  the  judgment 
was  for  a  greater  amount  than  was  actually 
due,  and  was  obtained  by  the  fraud  of  the 
guardian.  It  was  held  that  the  fact  that 
the  pleading  fails  to  deny  the  amount  so 
adjudged  due  In  Its  uitirety  does  not  do- 
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prive  the  court  of  power  to  gnuit  relief  if 
the  facts  are  found  to  be  true:  Oantz  v. 
Gttue,  82  O.  S.  34. 

For  Ui«  general  diaeaiuoii  of  the  subject 
of  pleading,  tee  Ple&ihk«8. 

6.  Beview. 

Tbeie  is  a  right  of  appeal  in  an  action 
brought  in  the  probate  court  by  a  guardian 
against  the  sureties  on  the  bond  of  a  former 
guardian:  Shroyer  v.  Richmond,  Id  0.  S.  455, 
II  LoDgsdorf's  NoUs,  790. 

The  issue  of  fraud  in  obtaining  judgment 
is  triable  to  the  court,  and  not  to  a  jury. 
And  from  the  judgment  rendered  either  party 
may  appeal  to  the  circuit  court:  QmUM  T. 
Geose,  82  0.  S.  34. 

Approval  of  a  partial  account  not  show- 
ing that  the  guardian  had  received  certain 
money  which  he  had  embezzled,  and  which 
he  chaiged  himself  with  in  a  later  account, 
is  not  a  res  adjudicata  in  an  action  for  them 
against  the  bond  which  was  in  force  before 
the  first  account  was  filed:  EicMberger  v. 
OroM,  42  O.  S.  549,  IV  Longsdorf's  Notes, 
130. 

XIII.    TRANSACTIONS  BETWEEN 
GUARDIAN  AND  WARD. 

A  conveyance  by  a  minor  to  his  guardian 
on  the  day  he  comes  of  age,  can  only  be 
upheld  in  a  court  of  equity  by  clear  proof, 
that  under  all  circumatancee,  it  is  juat  and 
equitable:  Berkmeyer  v.  Kelterman,  32  O. 
S.  239,  III  Longsdorf's  Notes,  631. 

If  the  settlement  relied  on,  to  uphold  a 
conveyance  from  a  minor  to  guardian  upon 
ward's  arrival  of  age,  embraces  diatinct  and 
several  claims  of  two  or  more  who  hold  trust 
relations  to  the  child,  Such  conveyance  may 
be  sustained  as  to  one  and  set  aside  a*  to 
the  others  according  as  the  equity  of  the 
caae  will  warrant:  Berkmeyer  v.  Ketlerman, 
32  O.  S.  239,  in  Longadorf'a  Notes,  631. 

Transactions  between  persons  between 
whom  there  is  a  continuance  of  an  influence 
of  a  formerly  existing  fiduciary  relation  of 
guardianship  and  ward,  unless  resulting  in 
benefit  to  the  ward,  will  be  examined  with 
the  closest  scrutiny,  and  unless  shown  to 
have  been  had  under  conditions  of  strict 
justice  and  unquestionable  fairness  and  with 
contemplative  benefit  to  the  ward,  will  be 
set  aside  as  far  as  the  former  guardian  has 
derived  any  unjust  benefit  therefrom;  Lam- 
hin  V.  Robinson,  10  O.  N.  P.  (N.S.)  1,  21 
0.  D.  (N.P.)  13  [for  opinion  on  appeal,  see 
Lamkin  v.  ffo6m«on,  15  O.  C.  C.  (N.S.)  126, 
24  0.  C.  D.  91]. 

A  trustee  haring  also  an  individual  in- 
terest may  buy  at  a  sale  inatituted  by  a 
third  perwn.   Thus,  a  defendant  parcener  in 


a  partition  ease,  who  is  also  guardian  of 
other  parceners  may  be  purchaser:  Olemaer 
v.  Otemser,  5  O.  N.  P.  170,  fi  O.  D.  (NJ.) 
267.  See  also  Fraud  and  Deceit. 


XIV.   ACTION  BY  AND  AGAINST 
GUARDIAN. 

A  Natubb  or  Acnm. 

A  guardian  can  not  be  sued  at  law  to  bind 
the  ward's  estate.  The  judgment  would  bind 
him  personally:  Weigand  T.  Kj/liutt  6  Dec 
Rep.  781,  8  Am.  L.  Bee.  100. 

A  guardian  can  not  be  sued  in  equity  on 
a  contract  made  with  a  preceding  guardian, 
though  for  necesaaries  (board),  after  he 
had  paid  over  to  the  ward  all  the  funds,  by 
draft  mailed  a  few  daya  before  the  ward 
came  of  age,  and  has  no  asaets  in  his  bands: 
Weigand  V.  KyKuSf  6  Dee.  Kep.  7SI,  8  Am. 
L.  Rec.  100. 

Where  one  as  guardian,  employed  oounael 
to  bring  suit  against  a  railroad  for  wroi^ 
ful  death,  a  suit  lor  feea  against  the  guardian 
in  his  representative  capacity  can  not  be 
maintained:  Hurd  V.  JKatlmty  Co.,  4  O.  N. 
P.  404,  6  O.  D.  (N.P.)  54S. 

Where  a  guardian  surrendered  posaesaion 
of  hie  ward's  estate  by  opention  of  law 
and  without  opportunity  to  make  himself 
whole,  an  equitable  action  may  be  maintained 
in  his  favor  against  the  ward's  geno-at  ee- 
tate  for  indemnification:  Bank  T.  Sopple,  8 
O.  N.  P.  473,  11  0.  D.  (N.P.)  483. 

Where  an  action  is  prosecuted  by  A,  guar 
dian  for  B,  on  an  instrument  payable  to  A, 
guardian  of  B,  the  fact  that  the  ward  be- 
comes  of  age,  pending  the.  suit,  affords  no 
grounds  to  abate  it:  Oard  v.  Neff,  39  O.  S. 
607,  III  Longsdorf's  Notes,  1052. 

A  guardian  can  not  sustain  an  action 
against  his  ward  while  the  relation  of  guar- 
dian and  ward,  subsists,  for  advances  made 
to  bia  ward,  as  evidenced  by  a  balance  due 
to  him  on  settlement  with  the  court:  Dafi* 
V.  Ford,  7  O.  (pt.  2)  104,  I  Longsdorfs 
Notes,  391. 

Doubted  if  he  can  sue  the  ward's  adminis- 
trator  for  such  balance:  Davis  T.  Ford,  W. 
200,  T  Longsdorfs  Notes,  17. 

The  statute  of  limitations  does  not  begin 
to  run  before  termination  of  the  wardship: 
Davis  V.  Ford,  7  0.  (pt  2)  104,  I  Longs- 
dorfa  Notes,  391. 

Where  a  guardian  appointed  in  Pennsylva- 
nia, received  the  assets  of  the  ward,  and 
then  removed  with  his  ward  to  Ohio,  and 
died  without  settlement  with  bis  ward,  it  was 
held  the  ward  could  maintain  an  action 
against  the  personal  representative  of  the 
guardian's  estate:  Pedan  v.  Bobh,  8  0.  287, 
I  Longsdorfs  Notes,  429. 


Digitized  by  Google 


84£S 


B4JU 


PosHssion  of  a  gnardisn  is  poBsewion  of 
tiie  wards,  so  as  to  tiistaiii  an  aetitm  of  trea- 
paaa  by  the  wards  next  friend  lor  a  tres- 
pass committed  under  an  unlawful  permis- 
eion  by  the  guardian:  Johnaon  v.  Meyer,  4 
Dec.  Rep.  383,  2  Clev.  L.  Rep.  81. 

Wlien  »  guardian  is  superseded,  and  an- 
other appointed  in  his  stead,  proceedings  in 
an  action  i^inst  the  former,  as  such,  after 
ha  haa  been  snpenedad,  will  not  operate 
against  or  bind  the  ward  or  the  suooeeding 
guardian:  Este  t.  Btrong,  2  O.  401, 1  Longs- 
dorf  B  Notes,  137. 

Ad  equitable  action  against  the  ward's 
general  estate  will  lie  for  the  subjection  of 
a  specific  piece  of  property  in  which  the 
money  of  both  guardian  and  ward  were  in- 
vested: Bank  t.  Bopple,  8  O.  N.  P.  478,  11 
0.  D.  (N.P.)  483. 

Funds  in  the  hands  of  a  guardian  may  be 
reached.  He  is  "any  person"  under  G.  C, 
1  11828,  as  where  a  minor  charged  in  bas- 
tardy has  absconded:  Arbaugh  v.  Myera,  8 
Dec  Rep.  617,  9  BuU.  64.   See  also  Attaob- 

MENT. 

A  guardian  may  maintain  a  suit,  under 
6.  C,  1  10857,  to  obtain  the  instruction  of 
the  court  as  to  whether  a  claim  made  upon 
the  ward's  estate  is  legal:  Wing  v.  Hibhert, 
7  O.  N.  P.  124,  8  O.  D.  {N.P.)  65. 

B.  JUUBDIOnON. 

An  executor,  guardian,  trustee,  etc.,  may 
be  sued  either  where  tie  resides  or  was  ap- 
pointed, or  can  be  served  personally:  Oabom 
T.  Lidy,  51  0.  S.  90,  IV  Longsdorf'a  Notes, 
631;  see  also  Stanton  v.  Sylvester,  7  0.  N. 
P.  589,  9  O.  D.  (N.P.)  801. 

An  administrator  or  guardian  in  one  state 
can  not  sue  in  the  courts  of  another  state 
without  authority  from  the  latter:  Smith  v. 
Madfien,  9  O.  F.  D.  320,  37  Bull.  291. 

Money  in  the  hands  of  a  guardian  may,  on 
the  death  of  the  ward,  be  sued  for  in  chan- 
cery by  ih6  next  of  kin,  chancery  taking 
jurisdiction  over  funds  received  in  fidu- 
ciary relations:  Armstrong  v.  iftll«r,  6  O. 
118, 1  Longsdorfs  Notes,  327. 

A  guardian  appointed  in  another  state 
having  sold  lands  there  which  had  descended 
to  his  wards,  the  ancestor's  administrator 
appointed  here  and  claiming  the  lands  were 
necessary  to  pay  debts  can  not  sue  the  guar- 
dian here  for  the  proceeds,  for  the  guardian 
is  responsible  to  the  court  that  appointed 
him  and  the  proceeds  are  substantially  in  the 
jurisdiction  that  the  land  was  in:  Donley 
T.  Bhielda,  14  O.  359,  I  Longsdorfs  Notes, 
676. 

C.  Fabties. 

A  qualified  guardian  may  be  substituted 
for  a  dUqualifled  guardian  as  a  party  to  a 


suit:  Weamtd  T.  MvHtz,  2  O.  a  O.  (NS.) 
71,  15  O.  C.  D.  186.   See  also  PAmn. 

Judgment  having  been  rendered  in  favor 
of  the  guardian  of  an  imbecile  in  an  action 
against  the  latter,  the  guardian  is  a  neoes- 
sary  party  to  a  proceeding  to  reverse  tiie 
judgment,  and  where  the  time  has  passed 
in  which  such  proceeding  to  reverse  can  be 
prosecuted,  the  proceeding  can  not  be  brought 
against  the  administrator  of  such  ward  upon 
his  decease:  Bradaireet  T.  Mettler,  12  0.  0. 
D.  808.    See  also  Ebbob. 

For  the  general  discussion  of  the  subject 
of  parties,  sea  Pabiibl 


D.  Pleading. 

A  petitim  against  a  guardian,  averring 
his  appointment,  is  not  donnrrable  for  fail- 
ure to  add  that  he  has  qualified  and  given 
bond:  Weldy  v.  Beeghtey,  1  Dayton  Twm 
Rep.  (Iddings)  84. 

A  demurrer  will  lie  against  a  court  in  a 
suit  for  recovery  from  a  ward  of  money  ad- 
vanced by  her  guardian,  if  there  is  no  aver- 
ment of  an  express  promise  to  pay:  Bank 
v.  Hopple,  8  O.  N.  P.  473,  11  0.  D.  (N.P.) 
483. 

In  a  snit  to  establish  the  validity  of  a 
lease  executed  by  a  guardian,  the  petition 
should  show  by  what  authority  the  guardian 
acted,  and  that  the  persons  for  whom  he 

acted  were  dtaqualifled  by  infancy,  imbecility 
or  otherwise:  Soap  Co.  v.  Railtoay,  6  O.  C. 
C.  (N.S.)  496,  17  O.  C.  D.  759  [affirmed, 
without  opinion,  Railwajf  v.  Soap  Co.,  76  O. 
8.  577]. 

A  pleadiiq;  sufficiently  avers  title  as 
against  a  demurrer  where  It  avers  that  plain- 
tiff was  a  guardian  and  his  wards  owned 
certain  timber  land  in  fee  simple  and  a  tres- 
passer out  the  timber  and  sold  it  to  defend- 
ant. The  ownership  of  the  severed  timbw 
follows  from  the  ownership  In  the  land: 
Railroad  Co.  T.  Huiekint,  37  O.  S.  282,  III 
Longsdorfs  Notes,  912.  See  also  ComriA- 
aiov. 

For  the  general  discussion  of  the  subject 
of  pleading,  see  Pleadings. 


£.  PBOcmoBB. 

In  suit  upon  guardian's  bond  to  recover 
a  judgment  of  probate  court  against  the 
guardian,  and  an  answer  and  cross-petition 
by  defendant  surety,  averring  that  the  judg- 
ment is  in  excess  of  amount  due  from  guard- 
ian, and  that  it  was  obtained  by  conceal- 
ment and  fraud  by  the  guardian,  the  issue 
is  triable  of  right  the  court  and  not  to  a 
jury:  6a»to  v.  Qea»e,  82  O.  a  84. 
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F.  Jtxnxw, 

The  time  for  appeal  having  pasaed,  action 
against  the  guardian's  estate  will  not  lie: 
Lynch  T.  OogatBell,  18  O.  C.  G.  641,  7  O.  C. 
D.  12. 

An  appeal  lies  from  the  allowance  or  dis- 
allovanee  of  eosta  for  or  against  a  guardian 
or  his  ward:  Jn  re  Oorman,  2  O.  N.  P.  (N. 
S.)  867,  15  O.  D.  (KJ>.)  204.    See  also 


XV.   OUABDIANS  FOB  IMBECILBS. 
A.    APVUIN  TJ1I£H  t. 
1.   In  general. 

Appointment  may  be  made  either  for  per- 
son or  estate:  Heokman  v.  Adams,  60  O.  S. 
806,  IV  Longsdorfs  Notes,  499. 

A  guardian  may  be  appointed  for  the  es- 
tate of  a  lunatic  without  i^pointment  for 
person:  Beekman  r.  Adam9,  60  O.  8.  306,  IV 
Longsdorfs  Notes,  409. 


2.  Whm  Proper. 

Before  the  probate  court  can  appoint  guar- 
dians for  imbeciles  the  judge  must  be  sat- 
isfied that  the  subject  is  an  imbecile  and  a 
resident  of  this  county:  In  re  Bhelteig,  8  O. 
N.  F.  390,  11  O.  D.  (N.P.)  81. 

Upon  proper  application  and  hearing,  the 
probate  court  may  appoint  a  guardian,  not- 
withstanding that  prior  to  the  application 
the  idiot,  imbecile  or  lunatie  was  admitted 
into  an  infirmary  and  his  property  taken 
possession  of  by  the  institution:  K4nel  v. 
Oram,  4  0.  N.  P.  333,  7  O.  D.  (N.P.)  233. 

A  person  may  be  an  imbecile,  though  able 
to  govern  himself  so  as  not  to  need  a  guar- 
dian for  his  person.  Therefore,  where  a  per- 
son has  become  so  infirm  mentally  that  he  can 
not  manage  his  affurs  with  sufficient  capacity 
to  preserve  his  property,  a  guardian  may  be 
appointed:  Jn  re  Bmswiler,  8  O.  N.  P.  132, 
11  0.  D.  (NJ.)  10. 

The  mere  foet  that  an  aged  wMnan  shows 
inflnnities  of  age,  or  peculiar  conduct  is  not 
sufBeienfe  to  authorise  the  appointment  of  a 
guardian:  In  re  Smsml«r,  8  0.  N.  P.  132, 
11  O.  D.  (N.P.)  10. 

One  who  for  some  years  has  been  wasting 
his  property,  making  disadvantageous  con- 
tracts, spending  large  sums  of  money  in  which 
he  had  only  a  life  estate,  for  property  which 
was  not  worth,  when  the  money  was  invested, 
half  the  sum  expended  for  it,  is  an  imbecile 
within  the  meaning  of  the  statute:  In  re 
Bm$wil9r,  8  O.  N.  P.  132.  11  0.  D.  (N.P.)  10. 


3.  Juriadkitton. 

I<ega]  residence  means  continuous  reeidenoe 
for  twelve  months:  In  re  Oanady,  4  O.  N.  P. 
403,  7  O.  D.  (N.P.)  286. 

The  idiot  must  have  resided  within  the 
county  eontinnously  for  a  porlod  at  least 
twelve  monUiB,  or  come  into  the  ooun^  with 
his  father  or  someone  having  Ifgal  oontrol 
over  him,  with  the  intention  of  Tw^fctug  this 
his  residence  before  a  guardian  can  be  ttp- 
pointed  tot  him  hy  the  probate  ooart:  In  re 
Oanady,  4  0.  N.  P.  403,  7  O.  D.  (KJ.)  285. 

4.  Votioe. 

Before  the  amendment  of  1889,  a  guardian 
for  an  insane  wife  could  be  appoint^  at  any 
time  without  notice  to  the  husband:  Hecl^ 
mwn  V.  Adams,  50  0.  S.  306,  IV  Longsdorf  s 
Notes,  490. 

Before  the  amendment  of  G.  C,  1 10989, 
no  notice  was  required  on  application  for  ap- 
pointment of  guardian  for  imbecile:  In  re 
DiOuon,  10  Dec.  Rep.  6,  18  Bull.  37. 

In  hearing  the  application  for  appointment 
of  guardian,  failure  to  give  notice  to  the 
alleged  imbecile  is  an  irregularity  which  can 
be  complained  of  only  in  a  direct  proceeding 
to  set  aside  the  appointment  in  probate 
court  or  reverse  it  on  error:  Jordan  T.  DuA' 
ton,  10  Dec.  Rep.  332,  20  Bull.  360. 

B.  Accounts. 

A  receipt  or  voucher  signed  by  a  minor  can 
be  received  in  settlement  of  his  guardian's 
accounts,  but  it  is  otherwise  as  to  a  lunatic 
or  idiot  by  reason  of  G.  C,  f  10S92:  JfiUeit 
V.  Toung,  18  0.  C.  C.  671,  8  O.  C.  D.  391. 

After  Uie  account  of  a  guardian  of  an  im- 
becile has  been  duly  passed  upon,  the  court 
has  no  power  later,  upon  mere  motion  or  re- 
quest of  the  heirs,  to  open  up  the  account  and 
make  the  guardian  establish  by  evidence 
every  iton  of  debts  contained  therein.  This 
can  only  be  done  where  mistake  or  fraud  is 
shown:  Millen  v.  Toung,  18  O.  C.  C.  671,  8 
O.  C.  D.  391- 

A  guardian  is  liable  for  the  support  of  • 
ward  in  an  infirmary:   Inftrmary  T.  Jferible^ 
8  O.  N.  P.  169,  4  O.  D.  (N.P.)  190. 

C.  Bond. 

A  substituted  surety  is  liable  for  tiie  pro- 
ceeds of  real  estate  sold  by  the  guardian  be- 
fore the  new  bond  was  given:  Tuttle  t. 
Northrop,  44  0.  S.  178,  IV  Longsdorfs  Notes, 

202. 

D.  Acmnra. 

An  action  against  an  insane  defendant  to 
recover  damages  for  wrongful  death  may  be 
brought  in  the  oonntgr  where  the  buane  de- 
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lenduit  has  his  l«gal  reBidenee;  and  his 
l^Ily  appointed  guardian  mi^  be  joined 
with  him  as  a  party  ddendant  Where  the 
guardian  waived  the  issue  and  serriee  of 
process  and  entered  his  appearance,  and  sum- 
nums  was  issued  to  another  county  for  the 
Insane  defendant  and  the  same  was  personally 
served  upon  him  by  the  sheriff  of  such  county, 
and  subsequently  the  plaintiff  dismissed  the 
action  as  to  the  guai^ian  only,  it  is  error 
for  the  court  to  quash  the  service  on  the  in- 
sane defendant  and  to  dismiss  the  aetiim  for 
want  of  jurisdiction  over  his  person:  Stuarti 
V.  Porter,  79  O.  S.  1,  IV  Longsdorfa  Notes, 
1043. 

Action  to  recover  property  must  be  by  the 
guardian  and  not  1^  next  frifnd:  Row  v. 
Bow,  53  O.  S.  249,  IV  Tx>ngadorf'8  Notes,  598. 

A  party  to  a  suit  is  incompetent  to  testify 
as  a  witness  when  the  opposite  party  is  the 
guardian  of  an  imbecile:  Rosa  v.  Todd,  4  0. 
C.  C.  1,  2  O.  C.  D.  385. 

A  judgment  against  an  imbecile  and  his 
guardian  is  not  a  lien  on  his  land,  and  can 
not  be  recognized  as  such  by  bis  adminis- 
trator to  pay  debts:  Heff  v.  Ooa,  5  O.  N.  P. 
413,  5  O.  D.  (N.P.I  377. 

Judgment  against  an  adjudged  imbecile  is 
binding  and  can  not  be  collaterally  im- 
peached: Beff  V.  Com,  S  O.  N.  P.  413,  6  O.  D. 
(N.P.)  377. 

The  collection  from  the  guardian  of  an 
imbecile  of  a  fee  of  $5,000  for  services  which 
resulted  in  a  compromise  whereby  a  large 
amount  of  cash  and  securities  were  turned 
over  to  the  guardian,  $2,000  of  which  fee  was 
paid  to  another  attorney  for  services  in  the 
same  behalf,  is  not  rendered  an  set  of  moral 
turpitude  by  the  fact  that  these  services  were 
subsequently  regarded  as  unnecessary  and  a 
finding  to  that  effect  was  made  in  the  com- 
mon pleas  court :  In  re  MeCray,  1  O.  C.  C.  A. 
177. 

E.    EiTEOT  or  APPOITfTMENT  OF  GUABDIAN. 

By  the  proviso  of  the  act  of  187S  (60  v. 
174),  the  appointaient  of  a  guardian  for  an 
imbecile  is  to  be  regarded  only  as  prima  facte 
evidence  of  imbecility.  The  fact  as  to  such 
imbecility  may  be  inquired  into  by  the  al- 
leged imbecile  in  an  action  brought  by  him, 
to  enjoin  the  guardian  from  interfering  with 
the  control  and  management  of  his  property. 
In  the  revision  of  this  statute  (75  v.  927, 
I  49),  this  provision  was  omitted.  It  was  held 
that  the  omission  did  not  give  an  appointment 
made  under  the  original  act  a  more  conclu- 
sive effect  than  it  had  under  the  original  act: 
Meaaenger  v.  Bliss,  36  0.  S.  587,  III  Longs- 
dorfa Notes,  811. 

Appfnntment  of  guardian  is  conclusive  evi- 
dence of  ward's  incapacity  to  make  or  ratify 


a  contract,  pending  the  guardianship;  as  to 
ward's  capacity  to  marry,  to  make  a  will  or 
commit  a  crim^  it  is  only  prtma  facie  evi- 
dence of  incompetency:  Jordan  v.  Didbsoa, 
10  Bee.  Rep.  147,  10  Bull.  64. 

A  will  made  by  the  ward  shortly  after- 
wards and  during  the  guardianship  is  not 
necessarily  void:  itUlen  v.  Young,  18  O.  C. 
C.  571,  8  O.  G.  D.  391. 

G.  C,  1 11008,  seons  to  preclude  the  idea 
tiiat  there  could  be  any  preferences  among 
creditors  of  the  idiot,  imbecile  or  lunatic,  at 
least  after  the  appointment  of  his  guardian: 
Seff  V.  Coj>,  5  O.  N.  P.  413,  6  O.  D.  (N.P.) 
377. 

Under  the  act  of  January  20,  1834,  county 
can  not  be  charged  with  the  maintenance  of 

an  idiot,  lunatic  or  insane  person  until  after 
the  appointment  of  a  guardian  by  the  court 
of  common  pleas :  Trustees  V.  Cotnmiesionera, 
10  O.  283,  I  Longsdorf's  Notes,  511. 

The  liability  of  a  husband  for  necessaries 
or  care  furnished  to  his  wife  is  not  affected 
by  the  fact  that  he  is  insane  or  mentally 
incompetent  to  transact  business,  and  an  ac- 
tion for  recovery  for  services  or  neoessaries 
so  furnished  may  be  maintained  against  the 
administrator  of  such  husband  notwithstand- 
ing the  indebtedness  was  incurred  during  the 
lifetime  of  the  husband  and  was  not  approved 
by  his  guardian:  Badger  v.  Orr,  1  O.  C.  C. 
A.  40. 

F.  Tebhihation. 

In  a  proceeding  to  terminate  a  guardian^ 
ship  over  an  imbecile,  the  sole  question  is 
whether  the  ward  was  properly  declared  to 
be  an  imbecile  at  the  i4me  the  appointment 
was  made,  or  whether  since  the  making  of 
the  appointment  he  has  been  restored  to 
reason:  In  re  Kramer,  8  O.  N.  P.  (N.S.) 
217,  10  O.  D.  (N.P.}  444. 

While  the  order  of  termination  ipso  facto 
disposes  of  the  guardian,  it  is  not  an  order 
based  upon  the  qualification  of  the  guardian, 
as  in  the  ease  of  the  guardian  of  a  minor 
ward,  but  of  capacity  of  ward :  In  re 
Kramer,  8  0.  N.  P.  (N.S.)  217,  10  O.  D. 
(N.P.)  444. 

There  is  no  appeal  from  the  overruling,  by 
the  probate  court,  of  a  motion  made  by  a 
lunatic  to  have  his  guardian's  letters  re- 
voked, on  the  ground  that  they  had  been  im* 
properly  issued:  Messenger  y.  Bliss,  35  O.  S. 
587,  III  Longsdorf's  Notes,  811. 

An  appeal  will  lie  from  an  order  of  a  pro- 
bate court  overruling  a  motion  of  an  imbecile 
ward  to  terminate  i^e  guardianship  upon  the 
grounds:  (1)  that  the  letters  of  guardianship 
were  in  the  first  instance  improperly  issued, 
and  (2t  that  if  he  was  an  imbecile  at  time 
such  letters  were  issued  he  has  since  been 
fully  restored  to  reason:  Biett  v.  IfebergaU, 
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45  O.  S.  702,  IV  Longsdorf  8  Notes,  808.  See 
also  InsANE,  Imbeciles  akd  Idiots. 

XVI.   GUARDIAN  FOR  DRUNKARD. 

O.  C,  I  UOiZ,  doee  not  proliibit  the  drunk- 
ard from  buying  seceMariet  after  service  of 
notice:  Broektoay  T.  Jewell,  52  O.  S.  187,  IV 
Longftdorf's  Notes,  669. 

Under  a  prior  statute  (68  v.  6)  the  court 
of  common  pleas  could  appoint  a  guardian: 
Bagany  T.  Cohnen,  29  O.  8.  82,  III  Longa- 
dorf's  Notes,  441. 

The  fact  that  no  provision  is  made  for  a 
trial  hj  jury  does  not  render  a  statute  for 
the  appointment  of  a  guardian  invalid.  Art. 
I,  I  6,  of  the  Ohio  constitution,  does  not  ap- 
ply: Hagany  v.  Oohnen,  29  O.  S.  82,  III 
LongsdorTs  Notes,  441. 

Such  guardianship  is  not  conclusive  evi- 
dence of  want  of  capacity  to  form  a  valid 
marriage:  McCleary  v.  Barcalotc,  6  0.  C.  C. 
481,  3  0.  C.  D.  548.  See  also  Habitual 
Dbdkkabds. 

XVII.    GUARDIAN  FOR  DEAF  AND 
DUMB  PEBSOKS. 

Under  former  l^islation,  the  probate 
courts  of  this  state  have  power  to  appoint 
guardians  for  deaf  and  dumb  persons  of  full 
age,  whom  they  find  to  be  incapable  of  man* 
aging  their  affairs,  without  submitting  the 
question  of  incapacity  to  a  jury  of  any  kind: 
BhToyer  v.  Richmond,  16  O.  S.  455,  II  Longa- 
dorfs  Notes,  790. 

GUARDING  MACHINERY. 

See  Uastkb  Aim  Sebvant;  Neoliobnob. 

GUESSING  CONTESTS. 

A  contract  by  which  the  subscribers  to  a 
newspaper  pay  a  certain  Bum  in  addition  to 
tbe  subscription  price  for  the  privilege  of 
making  a  guess  concerning  the  total  vote 
cast  for  secretary  of  state  at  the  next  elec- 
tion; the  fund  thus  created  to  be  divided 
among  those  whose  guesses  come  the  nearest 
to  the  actual  vote,  is  a  wager.  A  subscriber 
may  recover  in  an  action  at  law  the  total 
amount  paid  in  by  him,  but  he  can  not  have 
a  receiver  appointed  to  take  charge  of  such 
fund  and  to  distribute  it:  Stevens  v.  Times- 
Star  Co.,  72  O.  S.  112,  IV  Longsdorf's  Notes, 
088  [for  opinion  below,  see  Stevens  T.  En- 
gturw  Co.,  13  O.  D.  (N.P.)  236]. 

The  plaintiff  in  a  guessing  contest  is  not 
entiUed  to  recover  the  fifty  cents  paid  in  for 
tiie  privilege  of  taking  part  in  such  contest, 
in  an  action  brought  in  the  court  of  eommon 
pleas,  because  tbe  common  pleas  coort  has  no 


jurisdiction  in  suits  for  that  amount,  although 
under  G.  0.,  \  5966,  the  loser  may  recover 
money  lost  on  account  of  a  wager:  Eobmg 
V.  Enquirtr  Co.,  2  O.  N.  P.  (N.8.)  205,  14  O. 
D.  {N.P.)  704. 

An  alleged  profit  sharing  contest,  gotten 
up  by  a  newspaper,  wherein  ten  thousand 
dollars  is  offered  as  a  prize  to  the  person  who 
can  estimate  the  exact  vote  which  will  be 
cast  for  the  secretary  of  state  at  the  election, 
November  1,  1902,  for  the  privilege  of  mak- 
ing which  estimate  tbe  person  pays  fifty 
cents,  is  only  a  wager  between  the  newspaper 
and  the  other  party,  and  is  in  violation  of 
G.  C,  I  5965 :  Bobing  V.  Enquirer  Co.,  2  O. 
N.  P.  (N.S.J  205,  14  O.  D.  (N.P.)  704. 

A  petition  allying  that  Uie  plaintiff  paid 
his  fifty  cents  to  the  newsfwper  under  such 
an  arrangement,  and  made  the  correct  esti- 
mate and  is  therefore  entitled  to  the  prise 
of  ten  thousand  dollars,  is  demurrable^  be- 
cause the  transaction  was  a  bet:  Bohing  ▼. 
Etiquirer  Co.,  2  O,  N.  P.  {N.S.)  205,  14  O.  D. 
<i'v.P.)  704.   See  also  Qahblikb. 

GUILTY. 

For  guilt,  see  also  Absaionmbnt  ;  Is- 
diotheAt. 

For  the  right  to  inquire  into  the  question 
of  guilt,  in  ettradition  proceedings,  see  £x- 

TBADmOK. 

A  plea  of  guilty  conclusively  establiahea 
every  essential  fact  in  the  case,  and  leaves 
open  only  the  question  as  to  the  degree  of  the 
crime:  Conrad  v.  State,  76  O.  8.  52,  IV 
Longsdorf's  Notes,  1013. 

A  mayor  having  complete  jurisdiction  in 
cases  of  misdemeanor,  a  plea  of  guilty  en- 
tered before  him  is  to  be  given  the  same  effect 
as  in  the  courts  of  higher  jurisdiction:  BUlier 
V.  State,  5  O.  C.  C.  (N.8.)  246,  16  0.  C.  D. 
777.   See  also  Municipal  Cobfobations. 

Where  two  persona  are  charged  with  inde- 
cent conduct  and  one  of  them  enters  a  plea 
of  guilty,  it  is  error  to  bring  that  fact  to  the 
attention  of  the  jury,  impaneled  to  try  the 
other  party  under  his  plea  of  not  guilty: 
King  V.  New  London,  8  O.  N.  P.  (N.S.)  34, 
19  O.  D.  (N.P.)  411.    See  also  iKmcENi 

COSDDCT. 

A  defendant  can  not  waive  a  jury  trial  in 
any  other  way  than  by  a  plea  of  guilty:  Hint 
T.  State,  1  O.  6.  15,  I  Xx>ngsdorfs  Notes,  931. 

The  refusal  of  the  court  to  allow  the  de- 
fendant to  withdraw  his  plea  of  "guilty,**  and 
enter  a  plea  of  "not  guilty,"  rests  in  the 
sound  discretion  of  the  court  and  is  not  re- 
viewable: Lee  Y.  State,  32  O.  S.  113,  III 
Longsdorf  s  Notes,  622. 

The  provisions  of  G.  C,  1  13602,  that  if  the 
aeensed  confessed  to  murder  in  c^en  ooort, 
and  the  court  shall  determine  the  degree  of 
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th«  mime,  are  eoiiBtitutlonal  and  Talid: 
Craig  T.  State,  49  O.  8.  415,  IV  LongsdorfB 
Notei,  462;  Donaldson  y.  State,  10  O.  C.  C. 
613,  6  0.  C.  D.  98. 

GUILTY  KNOWLEDGE. 

See  Fbaup  Ain>  Decstt. 
For  guilty  knowledge  in  eriminal  law,  Bee 
speelBe  oTimea  by  name. 

GUNPOWDER. 

See  £xFU)SzvES. 

GUNS. 

See  Weafonb. 


GUTTERS,  CURBING,  ETC. 

See  AflSESSHENTS;    SiDKWALKB;  STBEBia. 

GYMNASIUM. 

For  questions  of  taxation,  see  ATEixnc 
Clob;  Taxation. 

No  public  gymnaeium  or  atbletto  club, 
wbether  it  has  been  organized  bona  fide  or  is 
a  sbam,  can  exhibit  a  boxing  matcb  or  spar- 
ring  contest  for  a  prise  under  any  circum- 
stances whatever:  State  v,  Hobart,  8  0.  N. 
P.  246,  11  O.  J>.  (N.P.)  166.  See  alwi  PnzK 

FlOHT. 

GYMNAST. 

'  For  evidence  of  damage  to  gymnast  hy 
personal  injury,  aee  Acbobat;  EviDKircat 


H 

HABEAS  CORPUS. 

Scope  Rote. — Includes  definition,  jurisdictiont  ground*  for  iatmng  writ,  appUcatUmt 
hearing,  evidence,  custody,  ree  adjudicata,  reapplication,  review.  Excludet  conflict  of  juris- 
dwttoH. 

CiOH  Kefereneea. 

For  questions  of  arrest,  see  Asbbst. 

For  questions  of  false  imprisonment,  see  False  Ihfbudniunt. 

For  habeas  oorjtus  as  the  means  of  testing  the  admissibllify  of  eridenoe  songht  in 
depositions,  see  Depositions. 

For  habeas  corpus  aa  a  means  of  testing  the  right  to  the  custody  of  a  efalld,  see  also 
Parent  and  Child;  Ditobce,  Aumont  and  Custody  or  Children. 

For  the  right  to  habeas  corpus  wberie  a  minor  is  committed  to  an  institution  without 
notice  to  the  county  visitors,  see  Charitable,  Benevolent,  Penal  and  Refobmatobt 
Institutions. 

For  habeas  corpus  in  extradition,  see  also  Extradition. 
For  questions  of-  sentence,  see  Sentence. 

For  habeas  corpus  aa  a  means  of  reviewing  orders  of  court  martial,  see  also  Miijtia. 
For  collateral  attack  upon  the  title  of  judges  and  officers,  see  Courts;  Omen. 
For  questions  on  conflict  of  jurisdiction,  see  Coniuot  or  Juusmotion. 

AHALYTXCAL  OUTLINE. 

1  Deflnition  and  Nature,  8433. 
H.  JnrisdictioBf  8434. 
m.   Oronndfl  for  Isaning  Writ,  8435. 
A.  Illegal  imprisonment ^  8435. 

1.  Lack  of  jurisdiction!  8435. 

2.  Contempt,  8436. 

3.  Invalid  law  or  ordinance,  8438. 

4.  Void  commitment,  8438. 

5.  Irregular  arrest,  8440. 

6.  Non-payment  of  fine  and  coats,  8440. 

7.  Failnre  to  bring  to  trial,  8442. 

8.  Void  sentence,  8442. 

9.  Erroneous  sentence,  8443. 
10.  Pardon,  8444. 
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B.  Illegal  restraint  of  children^  8444. 

1.  Custody  as  between  parents,  8444. 

2.  After  commitment,  8447. 

3.  Enlistment  of  minor,  8447. 

C.  Extradition,  8447. 

D.  Commitment  to  asylum,  8449. 
£.  Title  to  office,  8449. 

F.  Possihility  of  injrtstice,  8449. 

IV.  Applioation,  8449. 

V.  Writ,  8450. 

A.  Bight  to  writ,  8450. 

B.  Contents,  8450. 

0.  Execution  and  return,  8450. 

VL  Hearing,  8451. 

Vn.  Evidenoe,  8452. 

Vm.  Custody,  8454. 

IX.  Bes  Adjudicata,  8454. 

X.  Seapplicatioii,  8455. 

XL  B67i«w,8455. 


I.   DEFINITION  AND  NATURE. 

The  writ  ol  hdbeaa  corpus  is  the  remedy 
which  the  law  gives  for  the  enforcement  of 
the  civil  right  of  personal  liberty:  Hmder- 
*o»  T.  Jatne;  52  O.  S.  242,  IV  Longadorf  b 
Notes.  671. 

Inaunneh  as  one  arrested  for  maintaining 
a  bakery  in  a  basement  or  cellar  has  a  com- 
plete defense,  if  the  statute  (G.  C.  |10I2) 
be  construed  ao  as  to  except  bakeries  located 
in  basements  and  cellars  when  the  original 
statute  took  effect,  habeas  aorpua  will  not  lie 
to  secure  his  release.  Habeas  corpus  is  avail- 
able only  where  the  court  has  no  jurisdiction 
to  cause  the  arrest  and  detention,  and  is  not 
the  form  of  action  in  which  to  try  the  guilt 
or  innocence  of  the  party:  Bernhardt  v. 
Wise,  15  O.  C.  C.  (N.S.)  188,  24  0.  C.  D. 
114  [for  opinion  below,  see  Bernhardt  v. 
Wise,  12  O.  N.  P.  (N.S.)  545,  23  O.  D.  (N. 
P.)  230]. 

If  a  court  has  jurisdiction  and  power  to 
convict  and  sentence,  the  writ  of  habeas 
corpus  can  not  issue  to  correct  a  mere  error: 
In  re  Schooler,  7  O.  N.  P.  (N.S.)  276.  19  0. 
D.  (N.P.)  465. 

The  sufficiency  of  an  indictment  can  not  be 
qnestioned  by  habeas  oorpuat  In  re  Mo- 
Knight,  3  O.  N.  P.  255,  4  O.  D.  (N.P.)  284; 
In  re  Buahnell,  9  O.  S.  77,  JI  Lon^orf's 
Notes,  377. 

The  faot  that  an  indictment  charges  no 
crime  known  to  the  law  is  not  triable  on 
habeas  corpus  from  the  circuit  court,  for  a 
demurrer  to  an  indictment  would  raise  the 
question  and  the  decision  is  reviewable  in 


the  eirenit  eonrt:  Hatek  y.  St.  Olair,  2  O.  0. 
0.  163,  1  O.  a  D.  421. 

n.  JURisDionoK. 

The  supreme  court  will  act  only  in  excep- 
tional cases:  In  re  Shean,  25  O.  S.  440.  Ill 
Longsdorfs  Notes,  251;  In  re  Shmo,  7  O.  8. 
81,  II  Longsdorfs  Notes,  271. 

The  supreme  court  will  act  when  the 
question  is  of  the  authority  of  the  lower 
court  to  hold  a  term  at  a  certain  time;  In 
re  Shean,  25  0.  S.  440,  III  Longsdorfs  Notes, 
261. 

The  circuit  court  has  jurisdiction  in 
habeas  corpus  in, the  case  of  one  committed 
for  contempt  by  a  common  pleas  judge  who 
was  without  juriBdiction  in  the  premises:  In 
re  Morris,  8  O.  C.  C.  (N.S.)  212,  18  O.  C.  D. 
611  [affirmed,  without  opinion,  Jones  v.  Jfor- 
ria,  77  O.  S.  598]. 

The  provision  of  G.  C,  1 12162,  which  gives 
to  probate  courts  general  jurisdiction  is,  with 
regard  to  the  extradition  of  fugitives  fnnn 
justice,  in  conflict  with  Q.  0.,  i|  113  to  115. 
and  is  pro  tanto  repealed  and  superseded  by 
the  latter:  Thomas  v.  Evans,  73  O.  S.  140,  IV 
Longsdorfs  Notes,  1000. 

The  superior  court  of  Cincinnati  will  not 
revise  by  habeas  corpus  a  commitment  for 
contempt  1^  the  probate  court,  though  the 
proper  revising  court,  the  common  pleae,  has 
no  judge  then  in  the  county:  Butterfield  t. 
O'Connor,  3  Dec.  Rep.  14,  2  Gaz.  177. 

The  state  courts  have  jurisdiction  la  all 
cases  of  imprisonment :  In  re  Collier.  6  O.  6. 
66.  II  Longsdorfs  Notes,  817. 
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It  IB  questionable  whether  a  statute  can 
restrict  the  power  of  the  court  to  inquire 
into  the  legality  of  a  detention:  Preacott  T. 
State,  19  O.  S.  184,  II  Longsdorf's  Notes, 
938. 

A  court  having  obtained  jurisdiction  of  a 
ease,  as  divorce,  involving  the  custody  of  a 
child,  may  send  its  process  in  habeas  corpus 
into  any  county  to  which  the  child  has  been 
taken  from  this  jurisdiction  since  the  suit 
begu:  In  re  Talbot^  8  Dec  Bep.  744,  9  Bull. 
271. 

Altiiough  habeae  corpus  must  be  brought 
where  the  defendant  resides,  yet  if  the  court 
in  a  divorce  case  awurds  the  custody  of  chil- 
dren to  one  of  the  parties  and  such  children 
are  not  within  the  jurisdiction,  the  court  may 
issue  such  writ  to  any  county  as  an  ancillary 
proceeding  to  enforce  ita  judgment:  State, 
em  rel.,  t.  Speidel,  1  Dayton  Term  Effp. 
(Iddings)  17;  In  re  Talbot,  8  Dee.  Itep.  744, 
9  BulL  271. 

If  the  detention  were  here  and  a  writ  be 
awarded^  the  removal  of  the  party  can  not 
avoid  Its  eflfect,  and  it  could  perhaps  be  di- 
rected to  the  sheriffs  ot  the  several  counties. 
Bat  if  the  alU^aUon  be  of  detention  in  an- 
other jurisdiction,  the  writ  will  sot  be  is- 
sued: In  re  Everta,  13  Dee.  Rep.  21,  3  Dec. 
72,  2  D.  33,  2  Oaz.  408. 

m.   GROUNDS  FOR  IISSUINQ  WRIT. 
A,   Ilumai.  Ihpbibonmxnt. 
1,   Look  of  Jurisdiction. 

Evidence  d^kors  the  record  may  be  given 
to  show  the  want  of  jurisdiction  to  make  the 
order:  In  re  Oeorge,  5  O.  C.  C.  207,  3  O.  C. 
D.  104;  LiUibridge  v.  State,  ea  rel.,  7  O.  a 
0.  (N.8.)  462.  18  O.  C.  D.  481. 

Where  a  justice  of  the  peace  has  com- 
mitted to  jail  a  parent  charged  with  joon- 
support  of  his  child  to  await  the  action  of 
the  grand  jury,  on  habeas  corpus  by  such 
parent,  evidence  dehors  the  record  may  be 
beard  to  show  the  want  of  jurisdiction  in 
said  justice  to  make  such  an  order:  In  re 
Wjfont,  8  0.  N.  P.  (N.8.)  207,  54  Bull.  233. 

By  the  provisions  of  O.  C,  I  12165,  the 
inquiry  in  habeas  corpus  cases,  like  the  one 
at  bar,  is  limited  to  Uie  question  of  juris- 
diction: In  re  Wyant,  8  0.  N.  P.  (N.S.) 
207,  54  Bull.  233. 

The  rule  that  in  habeas  corpus  proceedings 
evidence  may  be  heard  dehors  the  record  ap- 
plies only  to  evidence  relating  to  the  juris- 
diction of  the  court  and  to  the  extent  of 
establishing  sueb  jurisdiction:  LiUtbridge  t. 
State,  ea  ret.,7  O.  0.  0.  (N.S.)  462,  18  O. 
C.  D.  481. 

While  errors  of  the  trial  court  can  not  be 
properly  brought  before  a  reviewing  court 
20-c 


by  habeas  corpus,  a  petitioner  for  a  writ  of 
habeas  corpus  who  attacks  the  jurisdiction 
of  the  trial  court  will  be  beard :  In  re  Baohtel, 
11  O.  C.  C.  (N.S.)  637,  21  O.  C.  D.  169. 

When  the  court  in  which  a  person  is  de- 
tained under  a  criminal  charge  has  a  gen- 
eral jurisdiction  subject  to  certain  exception, 
a  co-ordinate  court  will  probably  not  on 
habeas  corpus  decide  whether  this  was  an 
excepted  case.  The  question  is  cognizable  by 
the  former  court:  In  re  Wagener,  12  Dec. 
Rep.  464,  1  D.  10;  Butterfield  T.  O'Connor, 
3  Deo.  Rep.  23,  2  Gaz.  184. 

While  the  writ  of  habeas  corpus  can  not 
properly  be  employed  to  review  and  correct 
errors  committed  by  courts  when  acting  with- 
in the  sphere  of  their  authority,  it  is  the 
appropriate  remedy  to  obtain  discharge  from 
imprisonment  under  an  order  or  process  of 
a  court,  which  it  was  without  jurisdiction  to 
make  or  issue:  In  re  StoKnight,  48  O.  El 
588,  IV  Longsdorf's  Notes,  431. 

The  proceedings  of  a  military  court  can 
not  be  reviewed  upon  habeas  corpus,  when  it 
appears  that  the  military  tribunal  has  juris- 
diction over  the  offense  charged  and  that 
the  offender  is  a  person  who  is  amenable  to 
its  juriadietion:  MeGorray  v.  ITitrphy,  80  O. 
8.  413,  IV  Longsdorfs  Notes,  1002. 

A  eivfl  court  nmy,  in  any  ease,  inquire  by 
what  right  a  person  is  restrained  of  his 
liberfy;  but  if  it  appear,  upon  such  Inquiry, 
that  the  person  is  held  under  color  of  mili- 
tary authority,  and  that  the  person  re- 
strained is  smenable  to  the  jurisdiction  of 
the  military  oour^  the  application  should  be 
denied:  In  re  Johnson,  12  0.  N.  P.  {N,8.\ 
666,  22  O.  D.  (N.P.)  292. 

2.  OonUmpt. 

Habeas  corpus  lies  to  dischai^e  one  who 
has  been  committed  for  contempt  if  the  order 
of  conmiitment  was  in  excess  of  the  juris- 
diction of  the  tribunal  which  made  it:  In 
re  Stein,  19  0.  D.  (N.P.)  367. 

Employes  of  a  corporation  who  are  ar- 
rested for  contempt  of  court  for  the  violar 
tion  of  an  order  against  the  eorpontion, 
where  the  court  baa  no  jurisdiction  to  make 
the  order,  may  be  released  on  habeas  eorpu*: 
In  re  George,  6  0.  C.  C.  207,  3  0.  a  D.  104. 

The  writ  will  lie  where  a  party  was  com- 
mitted for  contempt  for  refusing  to  answer 
an  irrelevant  queetton  under  O.  C,  1 11497: 
Jones  V.  Ooode,  7  O.  C.  C.  (N.S.)  589,  18  O. 
C.  D.  475  [affirming  In  re  Ooode,  16  0.  D. 
(N.P.)  404,  3  0.  L.  R.  401J. 

The  commitment  of  a  witness  by  a  notary 
public  for  contempt  for  refusing  to  answer 
certain  questions,  and  the  retom  in  the  ease 
at  bar,  are  sufficient  in  law  witiiout  showing 
on  their  face  the  rdevaney  of  the  questions 
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propounded  and  refused:  In  re  BeiUjf,  7  O. 
L.  R.  334,  S4  Bull.  382. 

Ib  case  M  a  witness  refusing  to  awiwer 
qitesUons  before  a  notary*  evidence  as  to  the 
relevancy  of  the  questicMU  may  be  introduced: 
In  n  Ooode,  16  0.  D.  {N.P.)  404,  8  O.  L.  B. 
401  [affirmed,  Jonet  v.  Ooode.  7  O.  G.  G. 
(N.&)  m,  1ft  O.  C.  D.  475]. 

Where  a  witneee  who  haa  refused  to  answer 
on  the  ground  that  he  might  thereby  in- 
criminate himself,  is  committed  as  contu- 
macioiiB,  the  burden  is  upon  the  sheriff  to 
show  that  the  commitment  was  legal:  In  re 
Lowe.  3  O.  N.  P.  (N.S.)  641,  16  O.  D.  (N. 
P.)  2S4. 

Inasmuch  as  tiie  witness  and  not  the  courts 
is  the  judge  as  to  whether  the  answer  to  a 
qnestion  would  incriminate  him,  the  court  !a 
without  jurisdiction  to  commit  him  for  eon- 
tempt  In  refusing  to  answer;  but  a  witness 
who  does  not  act  in  good  futh  in  ^ving 
such  a  reason  for  refusing  to  answer  may 
be  subjected  to  the  penalties  for  perjury: 
In  re  Butter,  13  O.  G.  G.  (N.S.)  69  [affirmed, 
without  opinion.  In  re  Sutter^  80  O.  S. 
71U. 

When  a  witness  who  has  refused  to  an- 
swer a  question  on  his  examination  and  haa 
been  committed  to  jail  for  contempt  there- 
for, she  can  not  obtain  her  release  by  pro- 
oeedings  in  habeas  corpus  unless  it  is  found 
as  a  matter  of  fact,  that  the  committing 
court  was  without  jurisdiction  to  make  the 
order:  In  re  Sutter,  13  O.  G.  C.  (N^.)  W 
[affirmed,  without  opinion.  In  re  Butter,  80 
O.  8.  7111. 

A  resort  to  a  suit  in  habeae  corpus  by  a 
witness  who  has  been  committed  to  jail  by 
order  of  the  court  of  oommoit  pleas  for  re- 
fusii^c  to  testify  is  a  eollateral  attack  upon 
the  (wder  of  commitment,  and  the  plaintiff 
assumes  the  burden  of  showing  that  it  is 
void:  MoGorrap  T.  Butter,  80  0.  S.  400,  IV 
Longsdorfs  Notes,  1052. 

The  circuit  court  has  jurisdiction  in 
habeas  corpus  in  the  case  of  one  oommitted 
for  contempt  by  a  common  pleas  judge  who 
was  without  juriBdieticm  in  the  premises: 
In  re  Mmris,  8  O.  C.  C.  (N.S.)  212,  18  O. 
C.  D.  611. 

The  probate  judge  found  that  A  held 
money  of  the  judgment  debtor  by  fraudu- 
lent conveyance  and  ordered  him  to  pay  it  to 
a  receiver  to  be  applied  on  the  judgment 
A,  claiming  it  aa  a  gift,  refused  to  obey.  It 
was  held  that  the  probate  judge  had  no 
power  to  imprison  A  for  contempt,  but  the 
receiver  might  resort  to  an  action:  White 
T.  Oates,  42  O.  8.  109,  IV  Longsdorfs  Notes, 
96.    See  also  PBOonDiNGS  in  Aid  or  Ex- 


8.  ImaUd  Imo  or  Ordtntmoe. 

A  federal  court  having  a  penm  in  cus- 
tody under  an  act  of  ctmgreae  claimed  to  be 
unconstitutional,  must  first  decide  on  its 
own  jurisdiction,  and  the  state  courts  will 
not  by  haheaa  corpus  take  away  the  prisoner 
while  the  case  is  pending;  In  re  Buekn^, 
8  O.  8.  590,  n  LtrngBdorTs  Notes,  369. 

Babeas  eorpue  lies  to  test  the  validity  of 
a  statute  wh^  it  is  the  sole  cause  of  im- 
prisonment: In  re  Kline,  6  O.  C.  O.  219,  3 
0.  C.  D.  422. 

R.  6..  11024  (repealed  96  T.  90.  {231), 
for  punishing  the  possession  of  burglar's 
tools  within  a  city,  must  be  accompanied 
with  an  unlawful  intent  to  use  the  same  to 
constitute  the  offense,  but  such  intent  will 
be  deemed  proved  on  habeas  corpus:  In  re 
Wiggins,  7  Dec  Rep.  708.  4  Bull.  1060.  Sec 

also  BiTBOLABT  AND  OTHER  BREAKINGS. 

If  a  city  ordinance  is  wholly  void,  a  con- 
viction under  it  may  be  declared  void,  and 
the  prisoner  released  on  habeas  corpus:  In 
re  Clamp,  9  Dec.  Rep.  672,  16  Bull.  220. 

Where  a  prisoner  arrested  by  a  member  of 
the  national  guard  haa  been  turned  over  to 
the  civil  authorities,  the  jurisdiction  of  the 
military  commander  ceases;  and  the  validity 
of  an  ordinance  under  which  he  ia  subse- 
quently arraigned  and  tried  by  the  civil  au- 
thorities may  be  tented  by  habeas  corpus: 
In  re  Smith,  14  O.  N.  P.  (N.S.)  497,  28  O. 
D.   {N.P.)  667. 

Repugnancy  of  a  state  statute  to  the  con- 
stitution of  the  state  does  not  afford  ground 
for  the  granting  of  a  writ  of  habeas  corpus 
by  a  federal  court  upon  application  of  one 
convicted  thereunder,  unless  the  petitioner  ia 
in  custody  by  virtue  of  such  statute  and 
the  statute  is  in  conflict  with  the  constitu- 
tion of  the  United  States:  In  re  Januaxewekt, 
10  O.  L.  R.  ISl. 

4.    Void  Oonmitmmt 

The  writ  is  to  be  allowed  in  cases  of  void 
commitments:  In  re  George,  5  O.  O.  C.  207, 
3  O.  C.  D.  104;  In  re  Kruee,  13  Dec.  Rep. 
775,  2  C.  S.  C.  R.  71. 

The  writ  extends  to  inquiries  as  to  cause 
of  detention  in  a  house  of  rriuge:  Prescott 
V.  State,  19  O.  S.  184,  II  Longsdorfs  Notes, 
938. 

Under  O.  C.,  1 2107.  declaring  the  pro- 
ceedings necessary  for  the  commltraent  of  a 
girl  to  the  Girls*  Industrial  Home  and  re- 
quiring notice  in  writing  therrof,  to  be  given 
to  the  father  where  be  resides  in  the  county, 
the  notice  is  a  jurisdictional  fact  as  to  the 
father,  the  failure  to  give  which,  notwith- 
standing the  proceedii^  are  conclosiTe  upon 
the  minor  unless  reversed  on  error,  will  ren- 
der the  order  of  ennmitmeiit  invalid  aa  to 
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him,  and  Jkobew  corpus  will  lie  upon  hia  ap- 
plication; State,  ex  tel.,  v.  Stiles,  12  0.  D. 
(N.P.)  338  [distinguishing  House  of  Refuge 
T.  Ryan,  37  0.  S.  197,  UI  LongBdorfs  Notes, 
(Kt5.  See  alib  Qolb'  ImnrBTBUL  Home. 

QaeatioDB  e<nieeniing  privileged  matter 
being  irrelerant  tn  an  examination  under  G. 

i  11497,  the  refusal  of  the  witneu  to  an- 
swer them  must  be  sustained,  and  applica- 
tion for  release  from  eosto^  on  habeas  cor- 
put  was  properly  granted:  /ones  T.  Ooode,  7 
O.  C.  a  (NJS.)  S89,  18  0.  C.  D.  475  [affirm- 
ing tn  r«  Goode,  18  0.  D.  <N.P.)  404.  3  0. 
L.  R.  401;  affirmed,  without  opinion,  Jones 
Y.  Ooode,  78  O.  S.  421].  See  also  Tsios 
Seouts. 

A  resort  to  a  suit  in  habeas  corpus  by  a 
witness  who  has  been  committed  to  jail  by 
order  of  the  court  of  common  pleas  for  re- 
fusing to  testify  is  a  collateral  attack  upon 
the  order  of  commitment,  and  the  plaintiff 
assumes  the  burden  of  showing  that  it  is 
void:  MoGorray  v.  SuUer,  80  O.  S.  400.  IV 
Longsdorfs  Notes,  1062. 

Were  it  true  that  the  authority  of  a  police 
court  to  commit  to  the  workhouse  upon  con- 
viction of  a  misdemeanor  does  not  exist, 
habeas  corpus  will  not  lie  oecause  of  error 
in  committing  the  accused  to  the  workhoasc 
instead  of  the  county  jail:  In  rc  Schooler, 
7  O.  N.  P.  (N.S.)  276,  19  O.  D.  (N.l'.)  466. 
Bee  also  Sentence. 

Failure  to  provide  in  a  commitment  that 
the  accused  may  secure  the  Una  and  costs  as 
provided  in  0.  C,  S  4569,  is  only  an  iri^- 
larity,  which  may  be  corrected  by  proctud- 
ings  in  error  but  not  by  habeas  corpus:  In 
re  Btanfeal,  0  O.  C.  C.  (N.S.)  553,  19  O.  C. 
D.  664  [affirmed,  Btanfeal  v.  Stale,  78  0.  S. 
24,  IV  Longsdorrs  Notes,  1037].  See  also 
Mimicus. 

The  transfer  of  a  prisoner  who  is  an 
escaped  convict  from  the  workhouse  to  the 
custody  of  Uie  chief  of  police,  as  the  first 
step  in  his  return  to  the  penitentiary,  will 
be  presumed  to  have  been  accranplished  by 
legal  proeesflk  and  upon  his  return  to  tbe 
wmrkhMse  after  eimipleting  his  tenn  in  the 
peiuteBtiarj,  habeaa  eorpus  will  not  lie  for 
his  release,  at  l«Mt  until  the  time  his  work- 
house sentenoe  would  have  expired  had  there 
been  no  interruption  by  transferring  him  to 
the  penitentiary:  Harrington  r.  Bader,  12  O. 
0.  0.  (N.S.)  267,  22  O.  C.  D.  493,  6  0. 
L.  a  170. 

If  certain  persons  accused  of  murder  have 
been  brought  beftore  a  mayor  upon  such 
ehaige  and  have  been  placed  in  the  custody 
of  the  sheriff  In  the  eounl^  jail,  and  the 
mayor  has  then  ordered  the  chief  of  police 
to  take  such  persons  from  the  eounty  jail 
and  bring  them  before  tbe  mayor  for  hear- 
ing, and  the  sheriff  refuses  to  sarrender 


them  to  tbe  chief  of  police,  and  the  mayor 
thereupon  gives  a  verbal  order  to  the  sheriff 
to  surrender  them,  and  upon  his  refusal  the 
mayor  commits  the  sheriff  for  contempt  with- 
out making  any  charge  of  contempt  either 
oral  or  written,  such  order  Is  in  excess  of 
tbe  jurisdiction  of  the  mayor  and  tbe  sheriff 
will  be  released  on  habeaa  corpus:  In  re 
Stein,  19  O.  D.  {N.P.)  367. 

Where  a  witness  or  a  party  testifying  is 
obviously  testifying  to  tiiat  which  is  untrue, 
it  Is  the  province  of  the  trial  court  to  use 
every  honorable  and  fair  means  to  prevent 
such  false  testimony  and  to  ascertain  the 
tmth  in  the  case,  and  if  in  so  doing  ibn  trial 
judge  omnmits  one  of  the  parties  to  jul, 
and  he  is  soon  after  released  on  habeas  cor- 
pus by  the  circuit  court,  tiie  Incident  will  be 
construed  as  favorable  rather  than  preju- 
dicial to  that  side  oi  the  case  for  the  reason 
that  If  the  jury  were  influenced  thereby  it 
must  have  been  in  favor  of  that  side  because 
of  the  sympathy  which  such  action  is  likely 
to  arotise:  Morrison  v.  Boxen,  10  O.  N.  P. 
(N.8.)  363  [for  later  opinion,  see  Boxen  v. 
Morritton,  14  O.  a  a  (N.&)  48S,  23  O.  C. 
D.  612]. 

6.   Irregular  Arrest. 

If  it  appear  that  the  court  issuing  the 
process  had  jurisdiction  to  do  so,  the  writ 
ought  not  to  be  allowed,  even  if  there  be  in- 
formality or  defect  in  the  proper  judgment 
or  order :  Batch  T.  8t.  OUUr,  2  0.  C.  C.  168, 
1  O.  C.  D.  421.  ' 

If  the  court  had  jurisdiction,  a  defect  in 
the  process  will  not  authorize  a  discharge, 
but  error  would  be  the  proper  remedy:  In  re 
Moaler,  8  O.  C.  G.  324,  4  0.  C.  D.  82. 

Babeas  eorpue  for  a  person  held  1^  the 
police,  no  warrant  for  the  arrest  having  been 
sworn  out  until  after  this  application,  will 
be  determined  on  the  facta  existing  at  the 
hearing  and  not  at  the  applIeaUon;  and 
the  writ  will  be  refused:  In  re  Bealy,  8  O. 
D.  (K.P.)  692,  38  BuU.  260. 

After  a  person  has  been  arrested  and  has 
waived  exuniuation  and  been  bound  over,  no 
illcf^ity  or  irregnlarify  In  or  about  his 
arrest  or  the  proceedings  before  commitment 
will  vraXl  him  on  habeas  eorpuas  Tfewherry 
V.  State,  16  O.  G.  C.  208,  7  0.  C.  D.  622. 

6.    Non-payment  of  Fine  and  Costs. 

The  connfy  auditor  has  jurisdiction  (Q. 
G.,  I2S76)  to  release  an  indigent  prisoner 
sentmced  to  a  workhouse  in  another  county 
after  serving  his  term,  it  being  shown  that 
his  fine  and  costs  can  not  be  collected  by 
further  imprisonment,  and  on  the  auditor's 
refusal  the  prisoner  will  be  discharged  on 
habeas  corpus.    Mandamus  vill  not  lie  as 
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the  Bection  is  not  maadatory:  State,  ea  reJ., 
V.  Martin,  I  Dayton  Term  Rep.  (Iddiogs) 
16. 

G.  C,  8  2576,  which  provides  that  the 
auditfir  may  release  a  priaoner  held  for  a 
fine,  if  it  appear  to  him  that  the  fine  can 
not  be  collected  by  impriaonment  is  not 
mandator}'.  Accordingly,  habeua  corpus  and 
not  mandamus  is  the  remedy  to  secure  dis- 
charge: In  re  Moore,  14  0.  C.  C.  237,  7  O. 
C.  D.  675. 

Where  an  indigent  convict  is  sentenced 
to  remain  in  the  county  jail  until  his  fine 
and  costs  are  paid,  the  refusal  of  the  audi- 
tor to  release  does  not  give  legal  ground  for 
haheaa  corpus:  In  re  McA-dama,  21  0.  C.  C. 
450,  11  O.  C.  D.  780;  In  re  Mullanejf,  8  O. 
N.  P.  40,  10  O.  D.  (N.P.)  41fl. 

Where  the  law  provides  for  a  sentence  of 
imprisonment  and  fine,  with  a  further  order 
to  remain  confined  until  the  fine  and  ooets 
"are  paid  or  secured  to  be  paid"  [Q.  0., 
1 18718),  a  sentence  of  imprisonment,  fine  and 
costs,  and  commitment  unUl  fine  «id  costs 
«re  paid,  is  illegal;  and  after  the  imprison- 
ment is  served  ou^  and  reversal  woi^d,  there- 
fore, not  restore  Uie  prisoner,  habeat  corpus 
will  lie;  In  re  Ifoon,  14  0.  C.  G.  237,  7 
O.  C.  D.  675.   See  also  Vxma. 

Where  the  sentence  under  0.  C,  1 13717. 
omits  the  clause  "or  is  secured  to  be  paid," 
audi  omission  does  bot  render  such  sentence 
void.  If  such  omission  is  material,  it  Is 
only  an  irregularity  or  informality,  and  fur- 
ni^es  no  valid  ground  for  a  discharge  upon 
habeas  corpus:  In  re  McAdams,  21  O.  0.  C. 
450,  11  O.  C.  D.  780.   See  also  SxtfTENCB. 

The  fact  that  the  offense  was  not  properly 
described,  nor  that  it  was  willfully  com- 
mitted, in  the  mittimus  under  which  a  con- 
vict is  held  in  custody  until  the  fine  and 
costs  are  paid  does  not  make  the  imprison- 
ment illegal:  State,  e»  rel.,  v.  Hamilton,  3 
0.  C.  C.  10,  2  0.  C.  D.  6.   See  also  AbbbSt. 

Mandamus  and  not  habeas  corpus  is  the 
remedy  for  refusal  to  take  a  prisoner  for 
nonpayment  of  fine  before  commissioner  of 
insolvents:  In  re  Scott,  19  O.  S.  581,  II 
Longsdorf's  Notes,  972. 

A  was  tried  and  convicted  by  the  mayor 
of  an  incorporated  village,  who  had  juris- 
diction over  the  offenses  for  violating  Q.  C, 
1  13047,  which  prohibits  the  busineee  of 
barber!  ng  on  Sunday.  He  was  sentenced  to 
pay  a  fine  of  fifteen  dollars  and  the  costs  of 
prosecution,  and  upon  his  refusal  to  pay  the 
same,  the  mayor  issued  to  the  nuirsbal  of 
said  village  a  mittimus,  therein  commanding 
that  the  prisoner  be  committed  to  the  county 
jail  until  said  fine  and  costs  be  paid,  with- 
out including  the  words,  "or  secured  to  be 
paid,"  as  provided  in  G.  C,  §  4559.  There- 
upon A  applied  to  a  judge  of  the  court  of 


common  pleas  of  the  proper  county  for  a 
writ  of  habeas  corpus,  and  one  was  issued. 
As  the  authority  for  holding  A  the  said 
mittimus  .was  submitted  to  the  judge,  who, 
being  of  opinion  that  the  mittimus  was  de- 
fective because  of  the  absence  of  said  words, 
on  application  for  that  purpose,  gave  leave 
to  the  mayor  to  amend  the  writ  so  as  to  in- 
clude said  omitted  words.  The  amendment 
was  made  accordingly,  whereupon  the  peti- 
tion for  the  writ  of  habeas  corpus  was  dis- 
missed. It  was  held  that  it  was  not  error  to 
permit  the  amendment  G.  C,  S  13047,  is 
not  in  conflict  with  any  provision  of  the 
constitution  of  this  state:  Stanfeal  v.  State, 
78  O.  S.  24,  rv  Longsdorfa  Notes,  1037  [af- 
firming In  re  Stanfeal,  9  O.  C.  C.  (N.8.) 
553,  19  0.  C.  D.  664]. 

It  is  the  duty  of  a  constable  holding  a 
writ  of  execution  for  the  collection  of  a 
judgmoit  for  a  fine  and  tlie  costs  of  prose- 
cution, rendered  by  a  magistrate  for  the 
violation  of  a  state  law,  but  which  judgment 
makes  no  provision  for  imprisonment  in  case 
of  default  in  the  payment  of  said  fine  and 
costs,  to  take  the  body  of  the  offender  and 
commit  him  to  the  county  jail,  in  case  he 
fails  to  pay  said  fine  and  costs  and  thm  is 
no  property  out  of  which  to  satisfy  sidd 
judgment.  Where,  under  such  oircumstaneei^ 
a  constable  has  taken  possession  of  the  body 
of  the  defendant,  l^eos  eorpw  will  not  Ue 
against  the  etmstable  for  the  release  of  the 
defendant,  at  least  until  the  constable  has 
had  a  reasonable  time  in  which  to  oonvey 
him  to  the  county  jail:  Yovmg  v.  State,  11 
O.  C.  C.  (N.S.)  466,  21  0.  C.  D.  1. 

7.  Failure  to  BHng  to  Trio). 

A  release  by  the  probate  court  on  habeas 
corpus  because  one  had  remained  in  jail 
more  than  two  terms  without  a  trial,  does 
not  prevent  a  second  prosecution:  In  re 
MoKnight,  S  0.  K  P.  2S6.  4  O.  D.  (H.P.) 
284. 

An  erroneous  refusal  to  discharge  the  ac- 
cused because  he  was  not  brought  to  trial 
within  the  statutory  time  (G.  C.,  {  13686) 
is  valid  until  reversed,  and  not  reviewable 
on  habeas  corpus:  In  re  MoCtehan,  22  0.  S. 
442,  III  Longsdorfs  Notes,  91. 

8.    Void  sentence. 

Imprisonment  is  not  unlawful  unless  the 
sentence  is  a  nullity  and  then  the  writ  lies, 
but  if  voidable  only,  error  is  the  ronedy: 
In  re  McAdams,  21  O.  C.  C.  450,  11  O.  C. 
D.  780;  Hatch  v.  St.  Olair,  2  O.  C.  C.  163,  1 
U.  C.  D.  421 ;  Madden  v.  Smelta,  2  O.  C  0. 
168,  1  O.  C.  D.  424. 

The  writ  extends  to  where  a  prisoner  has 
served  his  time,  and  is  now  held  only  for 
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able:  Madden  t.  Sm^Ui,  2  0.  C.  C.  168,  1  O. 
a  D.  424. 

Where  a  pereon  is  tried,  oonvieted,  and 
Bentenced  for  an  offense  before  a  eourt  of 
competent  jurisdiction,  habeas  eorput  is  not 
the  proper  remedy  by  wMdi  errors  occurring 
on  the  trial  can  be  relieved:  Madden  t. 
Smatz,  2  O.  C.  C.  168,  1  O.  O.  D.  424; 
Kewberry  v.  State,  16  O.  C.  G.  208,  7  O.  C. 
a  625. 

If  the  court  had  jurisdieticni  to  render 
the  judgment  and  issue  the  procees,  the  fact 
that  the  mittimus  does  not  properly  describe 
the  offense,  or  allege  that  the  act  was  will- 
fully done,  vill  not  authorize  the  court  to 
discharge  the  relator:  State,  ex  rel.,  Y.  Hamil- 
ton, 3  O.  C.  C.  10,  2  0.  C.  D.  6. 

Where  a  magistrate  had  a  right  to  render 
the  judgment  and  also  a  right  to  issue  a 
writ  of  execution  for  collection  of  the  judg- 
ment and  costs,  the  fact  that  he  erred  in 
ordering  the  defendant  committed  to  a  work- 
house, instead  of  the  county  jail,  in  default 
of  payment  of  the  judgment  and  coats,  ren- 
ders the  writ  nugatory  as  to  the  eonunitment 
feature  only,  and  habeas  corpus  does  not  lie; 
but  a  new  writ  should  be  issued  ordering  that 
the  eonunitment  be  to  the  county  jail:  Toung 
V.  S*ofe,  11  0.  C.  C.  (NJ3.)  466,  20  O.  C. 
D.  1. 

10.  Pardon, 

An  uneonditional  pardon  is  irrevocable, 
Uioug^  obtained  by  fraud,  and  on  habea* 
corpu9  for  a  discharge  under  it  the  fact  that 
it  was  given  on  a  physician's  certiAcat^  ob- 
tained by  fraud,  that  the  convict  was  in  im- 
minent dai^er  of  death,  is  no  defense.  The 
invalidity  of  the  revocation  can  be  shown  on 
habeas  corpus:  Knapp  v.  Thomas,  30  0.  S. 
377,  III  Longsdorfs  Notes,  1037.  See  also 
Pabdox. 


the  flne  and  costs,  and  the  sentenee  Is  ille^^ 
s»  to  the  term  of  sneh  part  (tf  the  imprison* 
ment:  In  re  Moore,  14  O.  C.  C.  287,  7  O.  G. 
D.  676. 

The  proceedings  M  a  military  eourt  can 
not  be  reviewed  upon  kabeaa  eorput,  when  it 
appears  that  the  military  tribunal  has  juris- 
diction over  the  offense  charged  and  that 
the  offender  is  a  person  who  is  amenable  to 
its  jurisdiction:  MeOorray  T.  Murpkjf,  80  0. 
S.  413,  IV  Longsdorf's  Notes,  1062. 

A  statute  authorizing  the  eourt  to  com- 
mit a  minor  to  the  house  of  refuge  or  reform 
farm,  if  the  grand  jury  recommended  It  in- 
stead of  indicting  him  on  evidence  seeming 
sufficient  to  put  him  on  trial,  is  not  contrarj- 
to  the  fifth  amendment  of  the  constitution 
of  the  United  States,  for  that  does  not  limit 
the  power  of  a  state,  or  to  Art.  I,  §8  5  or 
10  of  the  Ohio  constitution,  guaranteeing  a 
jury  trial,  for  this  is  not  a  crime  or  com- 
mon  law  proceeding  nor  a  punishment,  hut 
a  guardianship:  Prescott  T.  State,  19  O.  S. 
184,  II  Longsdorfs  Notes,  038.  See  also 
HouBK  or  RnuGB. 

fl.    Erroneous  Sentence. 

Errors  and  irr^larities  in  a  sentence  can 
not  be  revised  by  habeas  corpus.  Impi^son. 
ment  is  not  unlawful  unless  the  sentence  is 
a  nullify,  and  then  the  writ  lies;  but  if  void- 
able only,  »ror  is  the  remedy:  In  re  Bhato, 
7  O.  B.  81.  H  Lmigsdoifs  Notes,  271;  In  re 
Van  Eagen,  2S  0.  S.  426,  III  Ixmgsdorf  s 
Notes,  240;  In  re  Btuftfutll,  0  O.  8.  77,  II 
LongsdorTs  Notes,  377;  .Yeicfterrj/  v.  State, 
16  0.  G.  G.  208,  7  O.  C.  D.  625. 

II  a  oourt  has  jurisdiction  and  power  to 
convict  and  sentence,  the  writ  of  habeas  cor- 
pu»  can  not  issue  to  correct  a  mere  error: 
7fi  r«  Schooner,  7  O.  N.  P.  (N.&)  276,  19 
O.  D.  (N.P.)  466. 

If  the  court  having  jurisdiction  of  a  cause 
proceeds  in  an  irregular  or  erroneous  man- 
ner, the  remedy  is  not  in  habeas  corpus,  but 
in  the  prosecution  of  error,  and  in  such  ease 
the  record  imports  absolute  verity  until  it 
is  corrected  in  a  proper  proceeding  for  that 
purpose:  Lillibridge  v.  State,  ex  rel.,  7  O.  C. 
0.  (N.S.)  452,  18  0.  C.  D.  481. 

The  court  will  inquire  whether  the  detain- 
ing court  had  jurisdiction,  but  will  not  allow 
the  writ  to  be  used  aa  a  writ  of  error  to 
correct  irregularities :  In  re  Wagencr,  12 
Dee.  Sep.  454,  1  D.  10;  In  re  McAdams,  21 
0.  0.  C.  450,  11  0.  C.  D.  780;  In  re  Shaio, 
7  O.  8.  81,  n  Longsdorfs  Notes,  271;  In  re 
Van  Hagan,  26  0.  S,  4SA,  HI  Longsdorfs 
Notes,  249. 

Denial  of  a  jury  on  trial  for  violating  a 
eity  ordinance  does  not  give  a  right  to  habeas 
oorpus,  for  the  sentence  ia  not  void  but  void- 


B.    IU.EOAL  REBTBAIRT  OF  CBILDBBN. 

1,   Custody  as  Between  Parents. 

Habeas  corpus  lies  by  a  mother  against  the 
father  for  the  custody  of  a  child:  State,  ex 
rel,  V.  mtes,  11  Dec.  Sep.  248,  25  BuU.  327. 

Where  it  appears  that  a  guardian  was  ap- 
pointed for  a  minor,  whose  parents  are  living 
and  who  were  within  and  Icnown  to  he 
within  the  jurisdiction  of  the  court  at 
the  time,  but  were  not  notified  of  the 
application,  and  it  further  appears  that 
Buch  minor  is  about  to  be  removed  from  the 
county  by  her  guardian,  the  court  of  common 
pleas  notwithstanding  0.  C,  |S  10492  and 
10915,  giving  the  probatp  court  exclusive, 
original  jurisdiction  over  the  appointment  of 
guardians,  etc.,  fans  jurisdiction,  by  writ  of 
habeas  corpv*,  to  require  sneh  minor  to  be 
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retnnwd  to  and  to  renutin  in  the  custody  of 
iti  parents,  it  appearing  that  they  are  suit- 
able  persons  to  have  custody  and  control  of 
such  minor:  State,  ex  rel.,  v.  Madden,  12 
0.  D.  (N.P.)  88.  See  also  Guardian  and 
Wabd. 

In  kdbeaa  oorpua  proeeediagi*  where  Um 
ri^t  to  the  custody  of  a  minor  child  is  in* 
TolTCd»  the  welfare  and  best  Interests  of  the 
child  are  the  chief  objects  to  be  obtained; 
and  the  parents,  if  suitaUe  persons,  are  en- 
tiUed  to  the  custody  of  the  child  as  against 
its  statutory  guardian,  provided  the  best  in- 
terests and  welfare  of  Uie  ehild  are  thereby 
obtained:  State,  ex  ret.,  w.  Madden,  12  O.  D. 
<N.P.)  83  [affirmed,  without  opinion.  Mad- 
den T.  State,  em  tel.,  68  0.  S.  091].  See  also 
Pauht  and  Chud. 

The  order  of  the  court  must  have  sole  ref- 
erence to  the  best  interests  of  the  child  and 
neither  parent  has  any  rights  in  conflict  with 
its  welfare:  Oishwiler  v.  Dodez,  4  0.  S.  6IS, 
II  Longsdorfs  Kotes,  141;  In  re  Barnes,  11 
Dec.  Bep.  848.  30  Bull.  164. 

A  judgment  detonnining  the  custody  of 
a  child  will  not  prevent  a  different  judgment 
on  habeaa  corpus  on  a  material  change  of 
circumstances  since  its  rendition:  In  re 
Bamee,  11  Dec.  Hop.  848,  30  BulL  164. 

If  a  wife  separated  from  her  husband  vol- 
untarily, relinquished  to  him  the  custody  of 
a  child  of  tender  years,  the  court  will  not 
restore  it  to  her  unless  the  good  of  the  ehild 
requires  it:  State,  ex  rel.,  v.  yiithtoitz,  I  Dec. 
Rep.  370,  8  W.  L.  J.  396. 

If  a  wife  leaves,  her  husband  and  takes  her 
child,  she  can  not  retain  it  as  against  the 
liusband  without  showing  that  she  did  not 
desert  him  without  grave  cause,  if  he  is  a  fit 
person  to  have  it:  State,  ea  rel.,  v.  Niehioitz, 
1  Dec.  Rep.  370,  8  W.  L.  J.  396. 

Children  under  ten  years  of  age  are  to  be 
awarded  to  the  mother  unless  particular  un- 
fitness is  shown.  Children  over  ten  electing 
the  father  as  custodian  will  be  awarded  to 
him  unless  the  mother  proves  his  unsuitabte- 
ness.  Where  there  is  intCTse  feeling  between 
the  parties  the  court  will  not  find  that  un- 
suitableness  is  proven  without  evidence  of 
specific  acte:  Vincent  v.  Vinoent,  6  0.  N.  P. 
474,  8  O.  D.  (N.P.)  160. 

The  custody  <^  young  childrra,  other 
things  being  equal,  will  be  awarded  the 
mother  sabject  to  Tevoeati<m,  if  she  puts 
them  in  any  institution  or  other  charge: 
State,  em  rel,,  t.  "SUea,  11  Dec.  Bep.  248,  25 
BulL  827. 

Ill  treatment  1^  a  stepmother  is  not  mffl* 
dent  ground  to  deprive  a  father  of  the  ens- 
tody  of  his  ehild  unless  he  countenanced  the 
same:  In  re  MumoK,  20  O.  C.  C.  850,  11  0. 
C.  D.  124. 


A  father  who  has  joined  the  Shakers  will 
not  be  given  the  possession  of  his  young  ehil* 
dren,  as  against  their  maternal  grandmother, 
in  order  to  put  them  in  the  Shaker  oommn- 
nity:  State,  em  reL,  r.  ffmtf,  1  De&  23^ 
5  W.  L.  J.  361. 

Where  the  conrt  of  common  pleas  on  rcn* 
daring  a  decree  of  divoroe  further  decreed 
the  custody  of  the  childrai  to  one  of  the 
parties,  a  probate  court  while  the  decree  is 
in  force,  can  not  interfere  by  habeat  corpuM 
or  by  letters  of  guardianship:  Hoffman  v. 
Boffman,  IS  O.  S.  427,  II  Longsdorfs  Notes, 
738. 

As  against  any  one  whose  righte  do  not 
arise  out  of  an  order  in  a  divorce  proceeding 
giving  control  of  the  minor  child  to  the 
mother  until  the  further  order  of  that  court, 
e.  p.,  against  a  guardian,  the  father  need  not 
seek  modification  of  the  order,  but  may  r»> 
sort  to  Itabeae  aorpue,  and  subject  to  the 
welfare  of  tba  child  his  rights  are  superior 
to  all  others:  In  re  Ooone,  20  O.  C.  C.  47. 
See  also  Divobob,  Axihont  akd  Cuarwr  or 
Childbeh. 

An  award  of  the  custody  of  the  child  in  a 
divoroe  case  to  the  mother  is  no  bar  to 
haheaa  corpue  by  the  father  against  others 
than  the  mother:  In  re  Ooone,  20  O.  C  G. 
47,  11  O.  C.  D.  208. 

The  full  faith  and  credit  clanse  of  the  eon* 
stitution  when  applied  to  a  case  involving  the 
custody  of  a  child  will  not  prevent  the  courte 
of  another  state  making  a  different  order  on 
later  facte:  In  re  Barnes,  11  Dec.  Bep.  848, 
30  BuU.  164. 

The  court  first  acqnlrii^  jurisdiction  in  a 
divorce  case  can  alone  decree  as  to  custody 
of  the  child.  Thus,  if  a  mother  bring  snit 
for  divorce  and  custody,  and  the  first  sum- 
mons was  not  served,  but  the  attempt  was 
followed  by  service  of  an  aliae  summons  (G. 
C,  S  11230),  before  which,  however,  the 
father  brought  suit  in  another  county  for 
divorce  and  custody,  and  got  a  decree  for 
custody,  the  mother  not  appearing,  the  latter 
court  had  no  jurisdiction,  and  ite  decree  is 
void,  and  habeas  corpus  lies  to  determine 
which  custody  is  best  for  the  child:  In  re 
Talbot,  8  Dec.  Rep.  744,  9  BttU.  271.  See 
also  CoNTTJcrr  of  Jurisihotion. 

O.  C,  II  8032  to  8036,  as  to  the  can  and 
custody  of  children  when  the  parento  are 
living  separate,  may  be  enforced  in  a  Kofteos 
corpus  proceeding,  bnt  the  statute  ean  not  be 
extended  to  cases  outside  ite  terms;  accord- 
in^y,  an  order  to  pay  for  the  aapporC  of 
ehildmi  in  a  habeae  oorput  case  is  void  If 
one  of  the  parento  is  dead:  In  re  Bameejf,  9 
O.  U  B.  281. 
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B.   After  OommiUMnt. 

Eabea*  oorpua  lies  when  a  minor  is 
•ommitted  without  notice  to  county  visitors; 
Oirb*  Indtutrva  Home  T.  Bteffen,  7  O.  N.  P. 
409,  9  O.  D.  (N.P.)  696. 

Habea*  oorpiM  lies  when  a  minor  is 
committed  wiliiont  notice  to  parents:  Btaie, 
eat  rel,  v.  Siilea,  12  O.  D.  (N.P.)  S38. 

Whnre  a  minor  child  has  been  talcen  from 
its  parents  and  committed  to  a  children's 
home  in  a  rc^lar  and  legal  manner  by  the 
probate  court  under  G.  C,  8  8031,  such  court 
can  not  vacate  or  modify  its  judgment  reg- 
ularly entered  therein  except  on  an  applica- 
tion made  and  rehearing  granted  after  the 
term  under  O.  C,  8S  11631  to  11643,  and  an 
order,  based  upon  an  application  and  rehear- 
ing before  the  expiration  of  the  term,  as 
designated  in  G.  C,  {  11643,  suspending  the 
former  judgment  regularly  entered  and  di- 
recting the  return  of  the  child  to  its  par- 
ents, is  void,  and  a  writ  of  habeas  corpus  to 
regain  possession  of  the  child  under  such 
order  will  be  refused:  In  re  BJake,  14  O.  D. 
(N.P.)  89.   See  also  JummsT. 

8.    EnUetment  of  Minor. 

The  claim  of  the  government  overrides 
that  of  the  parent  as  in  the  case  of  a  minor 
over  eighteen  enlisting  in  the  United  States 
army :  In  re  Disinger,  12  O.  S.  256, 11  Longs- 
dorf's  Notes,  560. 

The  application  for  a  writ  of  habeas  cor- 
pus  hy  a  parent  claiming  the  exclusive  cus- 
tody and  control  of  a  minor  who  has  enlisted 
in  the  Ohio  National  Guard  will  be  refused, 
notwithstanding  his  minority  and  the  fact 
that  the  parent  did  not  give  his  written  eon- 
sent  to  such  enlistment,  where  said  minor 
is  under  arrest  on  charges  over  which  the 
military  court  has  jurisdiction:  In  re 
Kwhta,  8  0.  N.  P.  (N.8.)  613.  19  0.  D.  (N. 
P.)  740  [afBrmed,  without  opinion.  In  re 
Kuehtttt  81  0.  S.  608].   See  also  Miutia. 

C.  EXTBAJIITH)N. 

On  hdbeaa  corpus  for  an  absconder  from 
another  state  held  for  extradition  by  the 
United  States  marshal,  it  was  held  that  the 
privil^es  of  haheaa  corpus  are  secured  to 
every  eiUzen  1^  tbe  national  and  state  eon- 
otitations,  and  the  state  courts  axtd  judges 
oan  ^termine  all  questions  of  imprisonment 
without  r^ard  to  the  power  or  process  im- 
posing it:  In  re  C7oU{er,  6  O.  S.  S5,  11  Longs- 
dorf  s  Notes,  217. 

Where  a  court  tries  an  extradited  person 
for  an  offense  other  than-  that  for  which  he 
was  surrendered,  habeas  corpus  lies:  In  re 
MeKnight,  48  O.  S.  688,  IV  Lmigsdorfs 
Notes,  431. 


A  common  pleas  judge  before  whom  an  ex- 
tradition warrant  has  been  returned  having 
found  the  proof  sufficient,  no  other  judge  ew 
on  habeas  corpus  hear  the  same  or  new  evi- 
dence, and  thereby  review  such  finding:  Mil- 
fori  v.  Perry,  18  O.  0.  C.  76,  9  0.  C.  D.  492. 

A  release  on  haheas  oorpus  because  net  ex- 
tradited, to  be  tried  for  the  MTeBse  charged, 
is  no  bar  to  a  second  prosecution:  In  re 
McKnigkt,  3  O.  N.  P.  255,  4  O.  D.  (N.P.) 

284. 

The  provision  of  the  act  of  February  25, 
1862,  which  gives  to  the  probate  court  gen- 
eral jurisdiction  to  allow  a  writ  of  hah&u 
corpus  (now  incorporated  in  O.  C,  8  12162) 
is,  with  respect  to  the  extradition  of  fugi- 
tives frcMu  justice,  in  conflict  with  the  act  of 
March  23,  1876  (now  O.  0.,  f  113),  and  is 
pro  tanto  repealed  and  superseded  by  the 
later  aot,  the  same  being  a  speetal  provision 
relating  to  a  particular  subject:  Thomas  v. 
Evans,  78  O.  S.  140,  IV  Longsdorfs  Kotcs» 
1000. 

Where  a  sheriff  receives  from  the  governor 
a  warrant  issued  to  him  under  favor  of  G. 
0.,  I  113,  it  is  bis  imperative  duty  to  arrest 
tbe  person  named  therein  as  a  fugitive  from 
justice,  if  found  within  his  oiMinty,  aad  taken 
before  a  judge  of  the  supreme  court,  or  of 
tOe  circuit  court,  or  of  the  common  pleas 
court  of  the  district,  to  be  examined  mi  the 
charge  named  in  tbe  warrant;  and  the  pro- 
bate court  is  without  power,  by  virtue  of 
its  general  jurisdiction  in  habeas  oorpus,  or 
otherwise,  to  order  a  discharge  of  the  pris- 
oner: Thomas  T.  Brnns,  78  O.  B.  140,  IV 
Longsdorfs  Notes,  1000. 

A  finding  by  the  governor  of  the  state  that 
a  crime  is  sufllciently  chained  in  the  In- 
formation and  affidavit  accompanying  a  requi- 
sition for  an  alleged  fugitive  from  Justice 
is  not  conclusive  upon  the  court,  but  may  be 
reviewed  in  habeas  corpus  proceeding: 
Thomas  V.  Evans,  14  0.  D.  (N.P.)  336  [re- 
versed on  the  ground  that  the  probate  court 
had  no  jurisdiction,  Thomae  v.  Evans,  73  O. 
S.  140.  rv  Longsdorfs  Notes,  lOOOI.  See 

also  EXTEADITION. 

Where  it  appears  from  the  papen  embodied 
in  a  bill  M  exceptions  that  the  governor  of 
the  state  was  authorised  to  grant  a  warrant 
of  extradition,  and  tbe  proceedings  ara  in  all 
other  respects  regular,  but  the  record  ihils 
to  disclose  what  aetitm  was  taken  by  the  gov* 
emor,  it  will  be  presnmed  that  a  wurant 
of  extradition  was  granted  and  tiiat  the  pris- 
oner is  held  hy  virtue  of  such  warrant,  and 
refusal  of  a  writ  of  habeas  corpus  under  snoh 
eireumstanees  is  not  erroneous:  Craig  t. 
Bamann,  11  O.  C.  C.  (N.S.)  4S7,  21  O.  G.  D. 
108.   See  also  KxTBAnmoN. 
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D.  ComoTicBirr  to  Astutv. 

As  insuw  person  in  an;^  asylum  is  mtitled 
to  haheu  corpus  under  G.  C,  f  1976,  to  test 
the  question  of  sanify,  and  Uie  court  must 
allow  the  writ  to  issue,  and  hear  the  ques- 
tion thereon,  and  should  not  hear  it  upon  the 
appIieatiMi  for  the  writ:  In  rv  GvHitimg,  14 
O.  a  a  607,  7  O.  C.  D.  443.  see  also  Ihsaite 
Abtlcub. 

E.    TlTLB  TO  OmcB. 

The  right  or  title  of  a  de  faoto  officer  can 
not  be  drawn  in  question  collaterally  in 
habeas  oorpiu:  In  re  Btrwngt  21  0.  S  610, 
in  Longadorf  B  Notes,  46. 

P.    POBStBtUTT  OF  IHJtJSTlCE. 

Where  a  convict  is  lawfully  imprisoned, 
such  convict  can  uot  be  diaoharged  on  habeas 
corpus  on  the  ground  tiiat  some  suppowd  op- 
pression or  injustice  will  result  froii  caid 
imprisonment:  In  re  Mcidams,  21  O.  C.  C. 
460,  11  O.  C.  D.  780  [In  re  Moore,  14  O.  C. 
a  237,  7  O.  C.  D.  576,  not  followed]. 

IV.  APPIJCATION. 

In  cases  other  than  those  of  controverted 
custody,  the  all^atton  of  unlawful  "re- 
straint of  liberty,"  or  words  of  precisely 
the  some  import,  is  essential  in  the  applica- 
tion to  give  the  court  jurisdiction,  llie  de- 
feet  is  not  cured  by  amendment,  nor  waived 
by  appearance  of  respondent  and  a  trial:  In 
re  Curd,  9  Dec.  Rep.  182,  11  Bull.  186. 

Id  ht^eaa  corpus  for  a  child,  if  the  relator 
does  not  claim  the  right  of  custody,  but 
merely  acts  on  its  behalf,  an  averment  that 
it  is  illegally  restrained  and  possessed  by  re- 
spondent is  fataly  defective  even  after  trial, 
for  as  a  child  must  be  in  some  one's  custody, 
want  of  liberty  is  not  necessarily  allied: 
In  re  Curd,  9  Dec.  Rep.  182,  11  Bull.  186. 

It  is  not  necessary  in  a  petitio:a  for  a  writ 
of  habe<u  corpus  to  set  out  fully  the  facts 
and  circumstances  of  the  imprisonment  or  re- 
straint constituting  the  ground  for  the  relief 
asked:  State  v.  MuUaney,  8  0.  N.  P.  165,  11 
O.  D.  (N.P.)  120. 

Where  a  person  is  imprieonsd  for  failure 
to  pay  a  fine,  in  a  petition  duly  verified  for 
a  writ  of  habeas  corpus,  states  that  buc'i 
flue  has  been  paid,  when  in  fact  such  line  has 
not  been  paid,  perjury  can  not  be  pretlicated 
on  such  false  statement,  as  such  averment  is 
of  a  fact  not  required  to  be  stated  in  the  pe- 
tition: State  7.  MuUanetf,  8  O.  N.  P.  169,  11 
O.  D.  (N.P.)  120. 

It  is  only  necessary,  in  a  petition  for  a 
writ  of  habeas  corpus,  to  allege  that  the  pe- 
titioner is  unlawfully  restrained  of  his  \\h- 
er^,  and  the  facta  and  reasons  why  hiicIi 


restraint  is  unlawful  need  not  be  allied: 
State  V.  Mullancy,  8  0.  N.  P.  165.  11  0.  D. 
(N.P.)  120. 

If,  on  preliminary  application,  it  appears 
that  the  person,  if  brought  in,  would,  after 
hearing,  be  remanded,  the  application  will  be 
refused,  for  bringing  him  in  would  be  a  use- 
less formality:  In  re  Bushnell,  8  0.  S.  599, 
II  Longsdorf's  Notes,  369. 

If  the  allegations  in  a  petition  in  a  pro- 
ceeding in  habeas  corpus  would  constitute  a 
complete  and  perfect  defense  to  the  indict- 
ment described  in  the  return  and  answer 
thereto,  the  plaintiff  is  not  entitled  to  dis- 
charge on  the  writ  of  habeas  corpus,  but  he 
must  molce  bis  proper  defense  in  the  court 
having  jurisdiction  of  the  offense  charged: 
Bums  V.  Tarbow,  76  0.  S.  620,  IV  Longsdorf's 
Notes,  1027;  In  re  Poage,  87  O.  S.  72. 

Perjury  can  not  be  predicated  on  an  un- 
true fact  sworn  to  in  a  petition  for  a  writ 
of  habeas  corpus,  which  is  not  material  to 
the  issue.  In  other  words,  a  false  verifica- 
tion of  an  immaterial  allegation  in  a  plead- 
ing ta  not  perjury:  State  v.  JfuIIaney,  8  O. 
N.  P.  165,  11  0.  D.  (N.P.)  120.  See  also 
Pebjubt. 

V.  WRIT. 

A.    RlORT  TO  WBTT. 

The  writ  iasnea  of  course  in  Ohio  ezoept 
where  a  person  is  eonunftted  on  final  con- 
viction or  for  treason,  or  a  capital  offaue, 
and  the  mo-ita  are  tried  on  the  return  and 
not  on  the  application:  fn  re  BarXy,  2  Dec 
Rep.  56,  1  W.  L.  M.  264,  3  Dec.  Rep.  105,  3 
Gaz.  234. 

Upon  application  for  writ  (tf  Aoftea*  oof^ 
pus  the  judge  to  whom  such  application  la 
made  must  grant  the  aame  forthwith:  In 
re  Morris,  10  O.  N.  P.  (N.S.)  56,  21  O.  D. 
(N.P.)  104. 

Habeas  corpus  is  not  applicable  to  relieve 
from  lawful  imprisonment:  In  re  MoA.dwn», 
21  O.  C.  C.  450,  11  O.  a  D.  780. 

B.  Contbhts. 

A  writ  of  habeas  eorpu*  should  not  cwn- 
mand  the  sheriff  to  whom  it  is  directed  to 
produce  the  body  of  the  person  unlawfully 
detained,  but  to  make  a  return  showing 
proper  service  on  the  officer  detaining  the 
accused,  whereupon  the  latter  officer  must 
produce  the  prisoner  as  directed  by  the  writ; 
In  re  Morris,  10  0.  N.  P.  (N.S.)  66,  21  O.  D. 
(N,P.)  104. 

C.   Execution  a.vo  Rbtdbn. 

The  neglect  to  obey  or  make  a  return  to  a 
writ  (rf  habeas  corpus  is  punishable  u  a  oota- 
tempt,  although  the  habeas  corpus  act  af- 
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fords  a  penalty:  Oeorge  'Kenman't  caw,  1 
Dec.  Rep.  22,  1  W.  L.  J.  168. 

Althotigh  it  is  doubtful  whether  the  return 
to  a  writ  of  habeaa  corpus  is  subject  to  de- 
murrer, yet  upon  demurrer  to  such  a  return 
by  the  petitioner,  the  court  may  treat  tfao 
facts  stated  therein  aa  an  agreed  statement 
of  facts  and  consider  the  case  as  submitted 
for  determination:  In  re  Cflayton,  IS  O.  D. 
(NJP.)  S46. 

In  an  action  of  haheaa  eorpm,  the  petition 
mnd  return,  if  they  raise  a  material  issue  of 
fact,  are  such  pleadings  that  such  issue  may 
be  determined  in  that  action:  Amtnon  T. 
Johnson,  3  O.  C.  C.  263,  2  0.  C.  D.  140. 

A  return  to  a  writ  directed  to  a  United 
States  marshal,  that  he  holds  the  party  by 
▼iitue  of  a  warrant  from  a  United  States 
conunissioner  is  conelnsive  on  a  sti^  court: 
In  re  Early,  2  Dec  Rep.  ffO.  S  Deo.  Repi.  105, 
3  Gas.  234,  1  W.  L.  M.  264. 

G.  C,  1 12169,  does  not  contemplate  the 
giring  up  of  possession  of  the  prisoner  by 
one  ofBcer  to  another,  but  rather  that  the 
oflSeer  who  is  charged  with  wrongfully  de- 
tuning the  prisoner  diall  bring  him  before 
Idle  court:  In  re  Morris,  10  0.  N.  P.  (NJ3.) 
66,  21  O.  D.  (N.P.)  104. 

If  personal  liberty  is  invt^ved,  facts  which 
would  generally  amount  to  a  waiver  of  ati 
impr(q>er  serrice  of  snmmonSf  as  where  the 
pwties  were  served  while  attending  court 
here  and  without  moving  to  dismiss  agreed 
on  an  extension  of  time  to  answer,  will  not 
have  that  effect:  In  re  Everts,  3  Dec.  Rep. 
72,  2  Gas.  408.  13  Dec  Rep.  21,  2  D.  33. 

VI.  HEARING. 

The  trial  may  be  had  before  another  judge 
than  the  one  to  whom  the  writ  was  re^ma- 
ble  as  other  civil  actions:  Morganfield  v. 
Archibald,  10  0.  C.  C.  40,  6  0.  C.  D.  391. 

A  return  by  the  respondent,  that  she  has 
not  had  the  custody  or  control  of  the  body 
sought,  thereby  denying  the  allegations  of 
the  petition,  raises  such  an  issue:  Ammon 
V.  Johnson,  3  O.  C.  C.  263,  2  0.  C.  D.  149. 

The  hearing  in  such  a  case  is  not  defeated 
by  the  fact  that  the  person  whose  body  is 
sought  to  be  obtained  is  not  found  by  the 
sheriff:  Ammon  T.  Johnson,  3  O.  G.  C.  263, 
2  0.  a  D.  140. 

An  affidavit  filed  with  the  mayor  of  the 
city  of  Xenia,  Greene  county,  who  has  erini* 
inal  jurisdiction,  charged  B  with  a  violation 
of  O.  C,  i  12070.  in  that  he  unlawfully,  will- 
fully and  negligently  failed  to  furnish  neces- 
sary and  proper  16od,  clothing  and  shelter 
for  certain  of  his  minor  children  under  six- 
teen year*  of  age.  The  affidavit  is  sufficient 
in  form  and  sirfMtanee  and  alleges  that  the 
accused  committed  said  offense  in  said  city 


and  in  Greene  county  between  the  first  day 
of  January,  1906,  and  the  twenty-first  day 
of  June  of  the  same  year.  The  mayor  issued 
a  warrant  on  said  affidavit,  which  warrant  is 
sufficient  in  form  and  substance,  directed  to 
the  sheriff  of  Greene  county,  commanding  the 
arrest  of  B,  and  he  was  arrested  and  taken 
into  custody  in  Cincinnati,  Hamilton  county, 
in  pursuance  of  said  warrant.  Thereupon.  B 
instituted  proceedings  in  habeas  corpus  be- 
foi-e  one  of  the  judges  of  the  court  of  common 
pleas  of  Hamilton  county,  and  on  hearing  of 
the  petition  and  the  return  thereto,  aa  the 
only  ground  for  discharge  from  custody,  B 
offered  evidence  to  prove  that  he  had  not 
been  in  Xenia  or  Greene  county  for  many 
years  preceding  his  arrest,  and  that  he  has 
been  a  resident  of  Cincinnati,  Hamilton 
county,  for  a  great  many  years,  and  that  at 
no  time  during  the  period  laid  in  the  affi- 
davit was  he  in  Xenia  or  Greene  eounty,  or 
a  resident  there<rf;  and,  further,  that  if  he 
committed  the  crime  charged,  it  was  com- 
mitted in  Cincinnati,  Hunilton  county,  and 
not  in  Greene  county.  The  judge  refused  to 
hear  or  consider  said  evidence,  dismissed  the 
petition  and  remanded  the  prisoner  to  the 
custody  of  the  sheriff  of  Greene  county.  It 
was  held  that  the  evidence  (rffered  was  not 
competent  to  work  the  discharge  of  B,  on 
habeas  corpus,  the  same  beii^  competent  and 
appropriate  as  a  part  of  his  defense  to  the 
charge  before  said  mayor:  Burns  r.  TarhocB, 
76  O.  S.  620,  IV  LongadorTs  Notes,  1027. 

Where  it  appears  upon  the  hewing  of  a 
petition  for  writ  of  habeas  corpus  that  an 
affidavit  has  been  filed  and  indietmoit  re- 
turned in  a  court  having  jurisdiction  charg- 
ing the  petitioner  with  an  offense  against 
the  law  of  this  state,  the  court  upon  such 
bearing  will  not  inquire  into  the  guilt  or  in- 
nocence of  the  accused,  but  if  it  appear  that 
the  court  issuing  the  capias  or  order  of  ar- 
rest has  jurisdiction  of  the  offense  charged 
it  will  remand  him  to  the  custody  of  the 
officer  of  that  court:  In  re  Poage,  87  O.  S. 
72. 

VII.  SVIDENCK 

In  a  proceeding  to  determine  the  l^ality 
of  a  detention  the  facts  found  in  the  record 
are  only  prima  facte  evidence,  whereas  on 
error  they  would  he  taken  as  true:  PreMott 
V.  Biate,  19  O.  S.  184,  II  Ixmgsdorf  s  Notes, 
038. 

Where  a  justice  of  the  peace  has  committed 
to  jail  a  parent  chanced  wiUi  nonsupport  of 
his  child  to  await  action  of  the  grand  jury, 
on  Aofreos  corpus  \iy  such  parent  evidence 
dehors  the  record  may  be  heard  to  show  want 
of  jurisdiction  in  said  justice  to  make  soch 
order:  In  re  Wj/ant,  8  O.  N.  P.  (N.S.]  207, 
54  Bull.  238. 
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The  rule  that  in  habeas  corpus  proceedings 
evldeBoe  may  be  heard  dehors  the  record,  ap- 
plies only  to  evideBoe  relating  to  the  juris- 
dictltm  of  the  oonrt,  and  to  the  extent  of  ee- 
tablishitig  Buch  jurisdiction:  LUlihridge  T. 
atato,  M  rel.,  7  O.  C.  C.  (N.S.)  452,  18  O. 
C.  D.  481. 

At  the  hearing  on  a  petition  for  a  writ  of 
haibea*  eorput  for  release  of  a  witness  who 
has  been  eonunitted  1^  a  notary  for  con- 
tonpt  tn  refusing  to  answer  qnesUons*  testi- 
mony may  be  introduced  by  the  petitioner  as 
to  the  xeleTaney  of  the  queetiong  asked,  the 
notary,  under  the  laws  of  Ohio,  not  being 
competent  to  pass  thereon,  and  being  able 
only  constructively  to  commit  the  witness  to 
jail,  leaving  the  decision  as  to  the  compe- 
tency of  the  questions  to  the  trial  court:  In 
re  Qoode,  16  O.  P.  (N.P.)  404,  3  O.  L.  R. 
401  [affirmed.  Jonrs  T,  Qoode,  7  O.  C.  C. 
(N.8.)  S89,  18  O.  C.  D.  475].  See  also 
DsFoamoNS. 

A  citizen  and  elector  of  the  state  of  Ken- 
tucky was  Indicted  in  Lawrence  county,  Ohio, 
for  failure  to  provide  for  his  minor  child 
then  being  in  such  county.  In  a  petition 
filed  by  him  in  the  supreme  court  for  a  writ 
of  habeas  corpus  he  avers  that  he  now  is, 
and  always  has  been  a  citizen  of  the  state  of 
Kentucky ;  that  he  was  married  in  that  state 
and  established  a  home  for  himself  and  his 
family  in  the  city  of  Ashland,  Kentuctcy, 
where  he  has  ever  since  resided  and  where 
the  minor  child  named  in  the  indictment 
was  bom;  that  without  any  just  cause  there- 
for and  without  his  knowledge  or  consent  and 
against  his  wishes  and  desire  liis  wife  aban- 
doned their  home,  taking  their  minor  child 
with  her  and  came  into  this  state,  where  she 
has  remained  and  has  ever  since  refused  to 
return  or  to  permit  such  minor  child  to  re- 
turn to  him,  although  be  has  at  all  times 
maintained  in  Kentucky  a  home  for  her  and 
said  child  and  has  at  all  times  been  ready 
and  willing  to  receive  them  and  provide  them 
food,  shelter  and  clothing.  It  was  held  that 
where  it  appears  that  such  child  is  receiving 
its  support  from  the  mother,  or  from  any 
other  person  at  her  request,  the  mere  failure 
and  neglect  of  the  defendant  to  assert  bis 
legal  right  to  the  custody  and  control  of  bis 
minor  child  does  not  bring  him  within  the 
operation  of  the  laws  of  this  state  relating 
to  the  duties  of  parents  to  their  minor  chil- 
dren:  In  re  Poage,  87  O.  S.  72. 

A  resort  to  a  suit  in  habeas  corpus  by  a 
witness  who  has  been  committed  to  jail  by 
order  of  the  court  of  common  pleas  for  re- 
huing  to  testify  is  a  collateral  attack  upon 
tiifl  ordo*  of  oommitment,  and  the  plaintiff 
assnmes  the  burden  of  showing  that  it  Is 
TOidT  MoOorray  v.  Suiter,  80  0.  S.  400,  IV 
Longsdorfs  Notes,  1052. 


Where  a  witness  who  has  refused  to  an- 
swer on  the  groimd  that  he  might  thereby  in- 
criminate himself,  is  committed  as  contuma- 
cious, the  burden  is  upon  the  sheriff  to  show 
that  the  commitment  was  legal:  In  re  Lowe, 
3  0.  N.  P.  (N.S.)  641,  16  O.  D.  (N.P.)  264, 

Vni.  CUSTODY. 

The  transfer  of  a  priatmer  from  tbe 
wortchonse  to  the  eusto^  of  the  chief  of 
police,  as  the  first  step  to  the  penitentiary 
from  which  he  escaped,  will  be  presumed  to 
have  bem  accomplished  by  legal  process,  and 
upon  his  return  to  the  work£itae  after  eun- 
pletion  of  his  penitentiary  sentence  Aab«M 
corpus  will  not  lie  for  bis  release  at  least 
until  the  time  his  workhouse  sentence  would 
have  expired  bad  there  been  no  interruption 
by  transferring  him  to  the  penitentiary: 
Harrington  T.  Bader,  12  O.  C.  C.  (N.S.)  267, 
22  O.  C.  D.  493. 

It  appearing  that  troops  had  been  paraded 
by  authority  of  a  specific  order  from  the 
war  department,  that  they  might  be  in- 
spected by  officers  of  the  United  States  army 
to  determine  their  efficiency,  the  state  courts 
will  not  assume  jurisdiction  of  an  applica- 
tion for  a  writ  of  kaheas  corpus  to  release 
a  soldier,  so  ordered,  from  custody  of  the 
military  authorities:  In  re  Johnson,  12  O. 
N.  P.  (N.S.)  666,  22  O.  D.  (N.P.)  292. 

If  a  court  of  general  jurisdiction  has  taken 
jurisdiction  no  other  court  will  interfere 
while  the  case  is  undetermined.  Accordingly, 
if  a  federal  court  has  a  person  in  custody 
under  an  act  of  congress  claimed  to  be  un- 
constitutional, it  must  first  decide  on  its 
own  jurisdiction,  and  the  state  courts  will 
not  by  habeas  corpus  take  away  the  prisoner 
while  the  case  is  pending:  Ea  parte  Bush- 
nell,  8  0.  S.  699,  II  Loi^orfs  Notes,  360. 
See  also  CoNTUOT  or  JtmisDionoH. 


IX.   KES  ADJUDICATA. 

The  judgment  of  foreign  court  is  not 
deemed  res  adjudUsata  and  may  bind  the 

parties  but  not  conclude  the  court:  In  re 
Barnes,  11  Dec.  Rep.  848,  30  Bull.  164. 

The  discharge  in  one  proceeding  is  no  bar 
to  a  judgment  in  another  where  the  prisoner 
is  held  on  a  different  warrant  for  a  different 
purpose:  Morganfi^  v.  Archibald,  10  O.  0. 
C.  40,  6  0.  C.  D.  891. 

The  refusal  of  a  court  or  judge  of  an  ap- 
plication for  the  writ  of  habeas  corpus,  is  not 
a  bar  to  another  application  to  another  court 
based  on  the  same  facts,  nor  does  it  afford 
ibe  latter  court  just  grounds  for  refusing  to 
act:  In  re  LuetBler  v.  Peny,  18  0.  a  0. 
9  O.  C.  D.  778. 
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X.  BEAPFLEGATION. 

Th«  refiual  ot  s  oourt  or  judge  of  ui  ap- 
plleaUon  ior  the  writ  of  habeaa  eorpw  is 
not  a  bar  to  another  application  to  another 
court  band  tm  the  same  faets,  nor  does  it 
afford  the  latter  court  just  grounds  for  re- 
fuaing  to  act:  In  re  MuUaney,  8  O.  N.  P.  49, 

10  0.  D.  (N.P.)  419;  In  re  Smith  T.  Pmrj/, 
18  O.  G.  C.  826.  9  0.  0.  D.  778. 

XI.  REVIEW. 

HaAwa  oorptu  is  not  a  dvil  action,  but  a 
spetial  proeeeding,  and  hence  la  not  appeal- 
able: In  re  Mitter,  19  O.  C.  a  644,  10  O.  a 
D.  780. 

A  common  pleas  judge  befbre  whtmi  an 
extradition  warrant  is  retomed  having 
found  the  proof  solBcienti  no  other  judge  or 
court  can  on  hahetu  eorpu*  hear  the  same  or 
new  erldene^  uid  therein  reriew  aneh  find- 
ing: Maford  T.  Pmrj/,  18  O.  C.  C.  76,  0  O. 
G.  D.  49S.   See  also  Extbadition. 

A  final  order  of  discharge  on  haheae  oor- 
ptu maj  be  reviewed  and  reversed  on  error; 
for  it  is  cBsentially  a  civil  and  not  a  crim- 
inal proceeding:  In  re  OoiUer,  6  O.  S.  65,  II 
LongedorTa  Kotea,  217;  Hmderaon  Y.  James, 
62  O.  S.  242,  IV  LongsdorfB  Notes,  671. 

And  in  such  case  the  order  of  discharge 
may  be  at&yed  by  the  higher  court,  under  G. 
C,  1  12278,  without  fixing  any  terms:  Hen- 
derson V.  Jamet,  62  0.  8.  242,  IV  Longsdorfs 
Notes,  671. 

Habeas  corptu,  though  to  obtain  release 
from  custody  on  a  criminal  cliarge,  is  a  civil 
proceeding,  and  a  dischai^  of  the  prisoner 
ia  not  a  finality,  but  is  reviewable  on  error: 
Benderson  v.  James,  62  0.  S.  242,  IV  Longs- 
dorfs Notes,  671. 

Proceedings  to  review  the  discharge  of  a 
prisoner  on  haheas  corpus  is  a  civil  proceed- 
ing, and  must  be  by  petition  in  »ror  and 
not  by  certiorari.  G.  C.  |  604,  providing  that 
the  code  shall  not  affect  proceedings  in 
Aa&eM  corpus  applies  only  to  the  trial  and 
not  to  the  review:  In  re  Collier,  6  0.  S.  66, 

11  Longsdorfs  Notes,  217. 

A  proceeding  in  error  is  the  only  remedy 
against  excessive  punishment:  In  re  Van 
Bagan,  25  0.  S.  426,  III  Longsdorfs  Notes, 
249. 

A  refusal  to  issue  the  writ  is  not  reviewa- 
ble for  Q.  C,  8  12187,  only  provides  for  error 
to  proceedings  if  a  writ  is  granted:  In  re 
hueUler,  18  O.  C.  a  826,  9  O.  C.  D.  778. 


The  refusal  of  a  circuit  judge  to  release  a 
prisoner  on  habeas  corpus  is  not  reviewable 
by  the  suprfflue  court:  Ea>  parte  Momw,  28 
Bull.  197.   See  also  Ebrob. 

An  order  of  discbarge  in  a  habeas  corpus 
case  is  such  a  judgment  or  final  order  as 
may  be  stayed  by  a  higher  court  upon  the 
authority  of  O.  C,  12278,  and  under  tiie  rule 
that  courts  of  original  jurisdiction  have  in- 
herent power  to  stay  any  judgment  over 
which  they  have  control,  an  appellate  court 
may  stay  the  judgment  of  the  original  court 
discharging  an  allied  fugitive  from  juatioe 
pending  an  application  to  a  higher  court, 
where  it  appears  that  if  such  stay  ia  not 
granted  the  judgment  of  the  higher  court, 
should  it  reverae  the  judgment  of  the  a{>- 
pellate  and  original  courts,  might  be  ten- 
dered nugatory:  Thamae  t.  Evane,  14  O.  D. 
(N.P.)  336  [reversed  on  the  ground  that  the 
probate  court  had  no  jurisdiction,  Thomae  V. 
Evans,  73  0.  S.  140,  IV  Longsdorfs  Notes, 
10001.  See  also  Ebbob. 

HABENDUM  CLAUSE. 

An  estate  in  lands  created  by  will  or  deed 
which,  by  the  granting  clause,  would  be  an 
estate  in  fee  simple  may  be  limited  l^  the 
?tahendum  clause  to  an  estate  tail:  Darling 
V.  Hippel,  12  O.  C.  D.  754  [affirmed,  Bippel 
V.  Darling,  60  O.  S.  591].  See  also  Feb  Tail. 

HABERE  FACIAS. 

See  ExEOCTJON;  Ejboimbit. 

HABITATION. 

See  DoHJoiLB;  LainxLOBD  and  Tktavt. 

HABITS. 

See  Etidbnob. 

It  is  competent  to  prove  that  a  dog  had 
acquired  a  habit  of  attacking  sheep  in  sup- 
port of  a  disputed  alt^atlon  that  he  s^ 
tacked  and  injured  sheep  on  a  particular 
occasion:  Rumhaugh  v.  McCormick,  80  O.  S. 
211,  IV  Longsdorfs  Notes.  1051.  See  also 
Anucaia. 

HABITS  OF  INSURED. 

See  IiranaAifCK. 
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.  HABITUAL  CRIMINAL. 

Scope  Note — InchtdM  former  and  preamt  Halutu  rioting  to  ftoMftwl  erimtiiab. 
Smdudet  erimtt  and  crimmala  in  general. 

ANALYTICAL  OUTUNB. 


L  Under  Former  Statutes, 
n.   Under  Present  Statutes. 

I.    UNDER  FORMER  STATUTES. 

The  habitual  criminal  act.  R.  R.  1 7388-11, 
which  prcnrided  that  upon  the  third  eoiiTic- 
tion  and  sentence  to  tlie  penitentiary  the 
prisoner  should  he  eenteaeed  for  life,  was  re- 
pealed in  1902  (9S  v.  410). 

For  oonstitationality,  soiDeiency  of  indict- 
ment* and  form  of  sentence  under  the  ftmner 
habitual  criminal  act,  see  Blaekbum  r.  State, 
60  0.  S.  428,  IV  Longsdorf  s  Notes,  606. 

The  habitual  criminal  statute  (88  t.  837, 
repealed  05  t.  410)  did  not  attempt  to  con- 
fer judicial  or  executive  powers  upon  t^e 
managers  of  the  penitentiary,  nor  to  provide 
for  further  punishment  of  offenses  committed 
before  ita  passage,  nor  to  place  the  accused 
more  than  once  in  jeopardy  for  the  same  of- 
fense committed  thereafter:  In  re  Kline,  6 
O.  C.  C.  215,  3  O.  C.  D.  422;  In  re  Kline.  70 
0.  S.  25,  IV  Longsdorf  9  Notes,  967. 

If  imprisonment  for  a  felony  was  termi- 
nsted  by  an  unconditidnal  pardon  it  was  not 
regarded  as  one  of  the  two  former  imprison- 
ments for  felony  required  by  the  habitual 
criminal  act:  State  v.  Martin,  60  O.  S.  212, 
IV  Longsdorf's  Notes,  763. 

One  who  is  serving  a  sentence  in  the  peni- 
tentiary under  the  habitual  criminal  act  is 
not  entitled  since  its  repeal  to  be  released  on 
a  writ  of  habeaa  corpus:  In  re  Kline,  70  O. 
S.  26,  IV  Longsdorfs  Notes,  067. 

II.    UNDER  PRESENT  STATUTES. 

A  prisoner  is  an  habitual  offender  under 
G.  C,  S  13740,  providing  for  cumulative  sen- 
tences to  the  workhouse,  even  though  he  was 
paroled  for  one  of  his  three  former  offenses, 
and  although  his  former  imprisonment  was 
due  to  his  inability  to  pay  fines:  (Editorial) 
39  Bull.  177. 

Parole  from  a  workhouse  does  not  oblit- 
erate a  conviction  under  the  habitual  crim- 
inal statute:  Anonymous,  8  O.  D.  {N.P.) 
704,  39  Bull.  177;  State  v.  Williams,  7  O.  N. 
P.  662,  6  0.  D.  (N.F.)  646. 

A  person  fined  over  the  worichouae  limit 
($10)  three  different  times,  even  though  able 
to  pay  the  fine  and  be  released,  is  liable 
under  the  habitual  criminal  act:  Anonymous, 
8  0.  D.  (N.P.)  704.  39  BuU.  177. 


Where  a  greater  punishment  may  be  in- 
flicted on  a  conviction  for  a  second  or 
subsequent  violation  of  a  criminal  law,  than 
for  the  first,  the  fact  that  the  offense  charged 
is  a  second  or  subsequent  offense  must  be 
averred  in  the  indictment  or  information,  in 
order  to  justify  the  inereased  punisbment: 
Lamey  r.  Cleveland,  34  O.  8.  009,  II  Longs* 
dorf's  Notes,  741. 

A  prisoner  can  not  be  tried  for  any  other 
crime  than  for  which  he  was  arrested;  thus, 
if  arrested  for  drunkenness  he  can  not  be 
sentenced  under  the  habitual  criminal  act: 
Anonymous,  7  O.  N.  P.  604,  5  O.  D.  (XJ.) 
571. 

HABITUAL  CRIMINAL 

ACT. 

For  habitual  criminal  act,  see  Habftoal 

CWMBTAL, 

HABITUAL  DRUNKARDS. 

For  habitual  drunkards*  see  alio  InnaioA* 

TIGS. 

An  habitual  drunkard  is  sufficiently  de- 
tined  as  one  who  formed  and  indulged  in  the 
••abit  of  drinking  to  excess  and  becoming  in- 
toxicated, whether  daily  and  continuously 
or  periodically,  with  sober  intervale  of 
greater  or  lees  length:  Miller  T.  Oleaeon,  18 
O.  C.  C.  374,  10  0.  C.  D.  20. 

The  common  pleas  court  could  formerly 
appoint  a  guardian  for  an  habitual  drunkard, 
but  there  was  no  right  to  a  trial  hy  jury: 
Hagany  V.  Cohnen,  29  O.  S.  82,  III  Longs- 
dorf's  Notes,  441. 

Such  guardianship  is  not  conclusive  evi- 
dence of  want  of  capacity  to  form  a  valid 
marriage:  McCleary  v.  Barcaiow,  6  O.  G.  O. 
481,  3  0.  C.  D.  648. 

G.  C,  I  11012,  providing  that  from  the 
service  of  notice  as  provided  for  in  G.  C, 
fi  11011,  until  the  hearing,  no  sale,  etc.,  aa 
to  persons  having  notice  shall  be  valid,  doea 
not  prohibit  the  drunkard  from  buying  neeea- 
saries  siter  service  of  notice:  ^rocfeto^  t. 
Jevxll,  62  0.  S.  187.  IV  Longsdorfs  Notei, 
669. 

O.  C,  f  11012.  as  to  sales,  gifts,  ooiit^- 
ances,  incumbrances,  etc.,  of  property  of  in- 
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temperate  persons  after  notice  of  hearing 
for  appointment  of  guardians  does  not  pro- 
hibit such  drankard  from  purchasing  and 
paying  for  neceeaaries,  and  such  payments 
may  be  made  in  money  or  personal  property 
when  made  and  accepted  in  good  faith: 
Brockteay  Y.  Jewell,  62  O.  8,  187,  IV  Loagn- 
dorf  B  Notes,  669. 

The  court  baa  no  right  to  designate  any 
one  hat  the  guardian  to  carry  on  tiie  inebri- 
ate's business.  If  the  wife  ia  the  most  de- 
sirable person,  the  guardian  can  employ  her: 
Eagmy  T.  Cohnen,  7  Dec.  Rep.  79,  1  Bull.  104 
[affirmed  on  other  grounds,  Haganj/  v.  Cohnen, 
29  0.  S.  82,  ni  Longsdorf's  Notes,  4411. 

Where  one  in  a  dmnken  fit  of  sickness,  re- 
quiring a  nurse  and  attendant  requesta  a 
person  to  nurse  and  tain  care  of  him  and 
promises  a  set  of  harness  as  compensation, 
the  delivery  of  the  harness  is  a  payment  for 
such  serrieea  and  not  a  sale,  and  a  guardian 
subsequently  appointed  can  not  reoover  it  by 
virtue  of  the  prorision  of  6.  C,  1 11012: 
Brockwajf  T.  Jeuxll,  62  O.  S.  187,  IV  Longs- 
dorTs  Notes,  669. 

HABITUAL  OFFENDER. 

For  habitual  <^ender,  see  Habitual  Cbih- 

HACKS,  HACKMEN, 
HACKSTAND,  ETC. 

A  city,  under  the  general  power  to  regu- 
late hacks  (1  1692,  par.  10,  repealed  96  v. 
96;  for  analogous  statute,  see  G.  C,  f  3632), 
has  power  to  prohibit  hackmen  soliciting  pat- 
ronage at  railroad  depots.  Such  ordinance 
is  reasonable.  Reasonableness  is  a  question 
for  the  court,  but  is  presumed,  and  unrea- 
scmablenesB  must  appear  clearly:  Moerder  v. 
Fremmt,  19  0,  C.  C.  394,  10  O.  C.  D.  601. 

A  passenger  in  a  public  hack,  the  driver 
of  which  is  visibly  under  the  inSuence  of  in- 
toxicating liquor  to  such  an  extent  as  to  ren- 
der him  incompetent  and  careless,  and  who 
takes  no  precaution  for  his  own  safety,  but 
relies  upon  the  haek  driver,  is  ehargeaUe 
with  the  Mgligeoee  of  such  driver:  Cavn  T. 
TnetUm  Co.,  13  O.  D.  (N.P.)  691. 

Where  hadcman  visibly  under  the  infiuenee 
of  liquor  to  an  extent  rendering  him  incom- 
petent, drives  his  vehicle  upon  a  street  rail- 
way crossing,  directly  in  front  of  a  moving 
cu-  approaching  in  plain  view,  where  he  ean, 
without  substantial  inconvenience,  avoid  the 
ear,  he  is  guilty  ol  oontrihutory  negligence, 
and  such  n^tigenoe  is  chargeable  to  the 
passenger:  Cam  v.  Traetitm  Co.,  13  O.  D. 
(NJ*.)  691.  See  also  NlOUQEKOK 

A  municipal  oorptnution  has  the  right  to 
relate  hackney  coaches  and  otKer  carriages 


kept  for  hire,  but  it  can  not  appropriate  the 
easement  of  an  adjacent  owner  to  a  mere 
private  use,  and  it  can  not  grant  the  ri^t 
to  use  the  street  for  a  hack  stand  so  as  to 
obstruct  the  premises  of  the  adjoining 
owners  and  their  right  of  aceeas  to  the 
street:  BTonahan  v.  ^o^el  Co.,  39  O.  S.  333, 
llx  Longsdorfs  Notes,  1031. 

G.  C,  {  3635,  is  to  he  construed  stricUy 
in  favor  of  the  property  owners:  Bot^  Co. 
V.  Branahan,  7  Bull.  67.  [This  ease  waa  de- 
cided in  the  eonunon  pleaa  eourt.  Perpetual 
injunction  was  granted  In  the  dreuit  court; 
a  motirai  lor  leave  to  file  a  petition  in  error 
was  overruled  in  Branakan  t.  Rotel  Co.,  39 
O.  S.  333,  in  Longsdorfs  Notes,  1031]. 

O.  C,  i  3632,  which  gives  to  a  munieipal 
corporatirai  the  power  to  regulate  the  use  of 
its  streete,  and  G.  C,  8  3636,  which  gives  to 
a  municipal  corporation  power  to  establish 
stands  tor  hackney  coaches  are  ezehisive,  and 
they  form  exceptions  to  a  general  provision 
which  requires  a  municipal  corporation  to 
keep  its  streets  free  from  nuisance:  CoUim- 
bite  V.  Barr,  10  O.  N.  P.  (N.S.)  379,  21  O.  D. 
(N.P.)  166. 

Injunction  will  not  lie  to  restrain  the  pub- 
lication of  an  ordinance  establisbing  a  stand 
for  hackney  coaches,  where  the  ordinance  and 
the  facts  alleged  do  not  show  that  it  will  re- 
aulb  in  a  nuisance:  Oolumbu$  v.  Barr,  10  O. 
N.  P.  (N.S.)  379,  21  0.  D.  (N.P.)  166. 

HALF-BLOOD. 

See  IMnoEKT  and  DrarMBfunoy. 

HALLUCINATION. 

See  Inbare,  Imbeciles  and  Idiots. 

HAMILTON  COUNTY. 

The  subject  of  roads  and  bridge  approaches 
is  a  matter  of  a  general  nature  and  the  act 
of  04  V,  726,  for  the  purpose  of  improvement 
and  repair  of  levees  or  bridge  approaches  in 
counties  contuning  a  city  of  the  first  grade^ 
first  class  (Hamilton  county),  is  unconsti- 
tutional because  lacking  uniform  operatitm: 
State  r.  Hamilton  County,  20  O.  0.  C.  669, 
11  O.  C.  D.  317  [following  Hiaon  t.  Bunon, 
64  O.  S.  470,  IV  Longsdorfs  Notes,  643; 
State  T.  Davia,  66  O.  S.  IS,  IV  Longsdorfs 
Notes,  662;  Uott  V.  Huhhard,  S9  0.  S.  199, 
IV  Longsdorfs  Notes,  762].  See  also 
Bbidqbb. 

The  effect  of  the  proviso  in  1 2  (96  v.  18), 
relative  to  state  supervisors  of  elections  in 
Hamilt<m  county  is  to  increase  the  salary  at- 
tached to  a  public  ofltoe,  and  in  so  far  as  it 
affects  the  salary  of  an  incumbent  during  the 
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tarn  he  was  lerTiiig  when  the  ftatat«  was 
enacted,  is  unocmstitutioiial:  State  T.  Lewis, 
3  O.  L.  B.  128.  See  also  Eucnom.  Po- 
unoAL. 

The  proTiso  in  {  2  of  the  act  of  06  t.  13, 
noepting  R.  S.,  { 2966-4c  (repealed  97 
238),  from  repeal  by  implication  by  reason 
of  the  enactment  of  1  1  (2968-4g,  repealed 
117  V.  238 ) ,  of  said  act  must  be  construed  as 
«ccluding  deputy  state  superrisora  of  elec- 
tions in  Hamilton  county  from  the  operation 
of  said  R.  S.,  fi2966-4g  (repealed,  07  v.  238) : 
State  T.  Leicie,  3  O.  L.  R.  122. 

HAMLET. 

For  hamlet,  see  also  Muhioipjx  Cmvou- 
Tions. 

The  terms  *^illages"  and  'Hiamleta'*  under 
of  territory  within  township  without  refer- 
O.  C,  §  8626,  permitting  the  incorporation 
enee  to  its  being  dirided  into  lots,  streets, 
alleys,  etc.,  does  not  necessarily  imply  a 
nucleus  or  collection  of  houses,  nor  require 
that  the  territory  be  embodied  in  a  compact 
municipality.  A  territory  situated  on  a 
body  of  water,  extending  completely  across 
a  township,  approximately  Ave  miles  in 
length  and  a  mile  in  width,  containing  pic- 
nic grounds,  largdy  covered  with  woods, 
with  a  collection  of  permanent  residences  in 
opposite  ends,  and  summer  homes  on  the 
lake,  is  not  unreasonably  large  under  such 
statute,  especially,  where  no  resident  or 
property  owner  Uterein  objects  to  its  incor- 
poration: HaU  V.  Biegriat,  13  O.  D.  (NJ.) 
1. 

The  repeal  of  R  8.,  8|  1560  and  15S2  (re- 
pealed 96  V.  96),  prevents  the  creation  of 
additional  hamlets,  but  does  not  destroy  those 
already  in  existence:  North  Bend  v.  Railway 
Co.,  1  O.  C.  C.  (N.S.)  801,  15  0.  C.  D.  268 
[reversing  Nortk  Bend  T.  Railway  Co.,  13  0. 
D.  (N.P.  587;  affirmed,  Railroad  Co.  v.  North 
Bend,  70  O.  8.  46,  IV  Longsdorfs  Notes, 
968]. 

The  statute*  pertaining  to  hamlets  prior 
to  the  enactment  of  tiie  present  Municipal 
Code  evince  no  purpose  of  preventing  others 
from  entering  that  class,  uid  are  therefore 
not  within  the  inhibition  as  to  special  legis- 
lation: North  Bend  T.  Raihoay  CCt  1  O.  C. 
C.  (K.S.)  801,  15  0.  0.  D.  268  [distinguish- 
ing State  V.  Jones,  66  O.  S.  468,  IV  Longa- 
dorfs  Notes,  912].   See  also  Oonstztdtxonal 

O.  C,  II  61£7  and  6180,  which  provide  for 
an  election  in  any  munioipality  to  determine 
whether  or  pot  the  sale  of  intoideating  liquors 
as  a  beverage  withiji  the  limits  of  aueh  mu- 
nieipality  shall  be  prohibited,  and  preeeribed 
punishment  for  violaticma  of  said  act  where 
sueh  sales  are  so  prohibited,  ^>plj  to  hmmlete 


as  the  same  existed  In  thia  state  prior  to  Oie 
adoption  of  the  Municipal  Code,  October  22, 
1902:  Carey  v.  State,  70  0.  S.  121,  IV 
Longsdorfs  Notes,  969.  See  alao  IirroxiakT- 
ING  lAqvou. 

Indecent  betutvior,  etc,  in  streets  or  public 
places  may  be  made  penal  by  a  hamlet,  under 
R.  S.,  11653  (repealed,  96  v.  106):  BMing- 
ton  V.  Hoverman,  18  0.  C.  C.  637,  7  O.  C. 
D.  368. 

A  street  railway  company  is  without  au- 
thorify  to  construct  its  road  on  the  streets 
or  roads  of  a  hamlet  existing  at  the  time  of 
the  new  Municipal  Code  without  its  emurat: 
Railway  Co.  v.  North  Bend,  70  O.  8.  46,  IV 
Longsdorfs  Notes,  068.  See  also  Sinrr 
Railwats  Aim  InmnBBur  Razlwats. 

The  ownership  by  a  railwi^  eompaay  of 
the  land  abutting  on  both  sides  of  »  street 
does  not  divest  the  tmsteea  of  a  hamlet  of 
control  over  the  entire  street:  North  Beni 
V.  RaUieajf  Co.,  1  O.  C.  C.  (N.8.)  801,  15  O. 
C.  D.  268.   See  also  Stucrs. 

"Council"  does  not  include  trustees  of  a 
hamlet  except  where  such  ooBstraeUmi  is 
necessary.  Hence,  R.  S.,  1 1717  (repealed,  96 
V.  96)  does  not  render  a  trustee  of  a  hamlet 
ineligible  to  be  a  member  of  the  board  of  edu- 
cation. A  person  has  the  right  to  hold  the 
office  to  which  he  is  elected,  unless  the  stat- 
ute forbids:  State  y.  Wagar,  19  O.  C.  C.  149, 
10  O.  C.  D.  160. 


HAND  OF  ANOTHER. 

For  signature  of  instruments  anotlwr, 
see  AoKNCT;  Dbids;  Wills,  LuAcm  ard 
DeviSEs. 


HANDWRITING. 

For  handwriting,  see  also  Evidknoe. 

Where  a  number  of  standards  of  hand- 
writing have  been  admitted  in  evidence  for 
the  purpose  of  proving  the  genuineness  of  a 
signature,  it  is  an  abuse  of  discretion  on  the 
part  of  the  trial  judge  amounting  to  preja- 
dicial  error  to  refuse  to  permit  the  jury  to 
take  to  their  room  all  the  standards  so  in- 
troduced as  exhibits:  iforsJUU  v.  TAoam, 
12  O.  C.  G.  (N.S.)  363,  21  0.  C.  D.  863.  See 
also  Trial. 

An  expert  witness  on  haadwritiag  should 
be  confined  to  matters  apparent  oa  the  face 
of  tlie  writing.  He  ean  not  be  permitted  bgr 
argument  or  inference  to  draw  oonoluaifms 
as  to  matters  not  shearing  on  the  teee  of 
the  writing,  and  the  value  of  bis  opialon  will 
depmd  upon  the  clearness  with  which  he 
demonstrates  its  oorrectness;  MmrthaU  t. 
Thomaa,  12  0.  C.  a  (N.8.)  368,  21  0.  0.  D. 
363.  See  also  Ethwrok. 
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HARBORING  CRIMINALS. 

See  HAMOBmo  Tanr. 

HARBORING  THIEF. 

The  harboring  and  concealing  of  a  thief 
who  has  stolen  goods  and  obattels  of  less 
value  than  thirty-five  dollars  is  not  punish- 
able under  O.  C,  {  12841,  as  any  other  inter- 
pretation would  place  a  greater  piuisbment 
upon  one  harboring  a  thief  than  upon  the 
thief  himself:  Halteti  y.  State,  £9  0.  S.  168. 

In  order  to  sustain  an  indictment  charg- 
ing A  with  harboring  B,  a  thief,  it  must  be 
proved  that  A  did  harbor  and  conceal  B, 
that  B  waa  at  that  time  liable  to  arrest,  in- 
dictment and  punishment  for  the  crime  of 
larceny,  that  A  knew  these  facta  and  har- 
bored B  for  the  purpose  of  preventing  his 
arrest  and  prosecution:  State  T.  Dougla$s,  3 
Sec  Bep.  640. 

HARBORING  WIFE. 

For  harbortng  wife,  see  Hubbaitd  aitd 
Wm, 

HARD  BARGAINS. 

Bee  CoNTRAOTS;  Fbaud  and  Decktt;  Un- 
due Intldknoe. 

HARD  LABOR. 

See  Sdctekob. 

HARMLESS  ERROR. 

Bee  Ebbob. 

HARVEST  HOME 
FESTIVAL. 

For  hureat  home  festival,  see  Aououl- 

TUBAL  SOOIEtZEB. 

HAWKERS  AND 
PEDDLERS. 

The  term  "hawker"  does  not  include  a 
farmer  who  is  marketing  his  own  products, 
or  a  manufacturer  who  is  marketing  his  own 
work:  Toledo  v.  Brovm,  14  0.  C.  C.  (N.8.) 
186,  22  O.  C.  D.  357  [affirmed,  without  opin- 
ion, Broiim  T.  Toledo,  83  O.  8.  401]. 

The  term  "peddler"  means  a  person  who 
travels  from  place  to  place  selling  goods,  and 
not  a  merchant  who  has  a  fixed  and  perma- 
nent location ;  and  the  council  of  a  municipal 


eorporation  can  not  modify  such  meaning  by 
ordinance:  Cigar  Stores  Co.  T.  Von  Bargen, 
7  O.  N.  P.  {N.S.)  .420,  19  0.  D.  (N.P.)  120, 
63  Bull.  399. 

A  nonresident  tailor  who  takes  orders  from 
samples  displayed  by  him  is  not  a  peddler  or 
hawker:  Radebaugh  v.  PIomi  OVty,  11  Dec. 
Rep.  612,  28  BulL  107. 

Persons  selling  the  products  of  their  own 
raising  and  manufacture  designated  in  the 
proviso  of  G.  C,  {  3672,  are  not  peddlers  or 
hawkers  against  whom  fees  for  licenses  may 
be  imposed:  Toledo  v.  Brovm,  14  0.  C.  C. 
(N.S.)  165,  22  O.  G.  D.  357  [affirmed,  with- 
out opinion.  Brown  v.  Toledo,  83  O.  S.  491]. 

Hawking  and  peddling  are  proper  subjects 
for  supervision  by  the  police  power,  and  they 
may  be  licensed,  if  this  is  done  in  a  fair 
way,  without  unjust  discrimination  and  if  a 
reasonable  license  fee  is  charged:  Mays  v. 
Cincinnati,  1  O.  S.  268,  I  Longsdorfs  Notes, 
973;  Bruimer  v.  Barrieon,  8  O.  N.  P.  803,  11 
O.  D.  (N.P.)  446  [reversed,  Brutmer  v.  Har- 
rison, 1  0.  C.  0.  (N.S.)  Ill,  15  0.  C.  D.  247]. 

Under  guise  of  licensing  a  peddler,  a  mu- 
nicipal corporation  can  not  authorize  him  to 
occupy  a  portion  of  the  inside  of  a  sidewalk 
by  a  structure  which  is  built  against  the  wall 
of  a  building,  and  which  is  used  by  him  for 
the  purpose  of  selling  his  wares;  Cigar 
Stores  Co.  v.  Von  Bargen,  7  O.  N.  P.  (N.S.) 
420,  10  O.  D.  (N.P.)  120. 

An  ordinance  fixing  a  license  fee  for  street 
peddlers,  which  imposes  a  higher  fee  on  those 
who  use  vehicles  drawn  or  propelled  by  any 
power  except  by  hand,  than  upon  those  which 
are  propelled  by  hand,  is  not  rendered  in- 
valid by  such  discrimination :  Murphjf  v. 
Columbus,  2  O.  N.  P.  (N.S.)  484,  15  O.  D. 

(N.P.)  eo. 

HAWKING. 

For  hawklngf  see  Hawxkbs  ahd  Vmomjom. 


HAY,  STRAW,  ETC. 

While  it  is  a  common  practice  in  leasing 
farms  to  treat  bay  and  straw  as  manure  is 
treated  at  common  law — that  is,  as  a  fixture 
of  the  farm — and  such  a  provision  was  in- 
corporated in  the  lease  to  the  defendant,  yet 
in  construing  a  subsequent  contract  terminat- 
ing the  lease,  the  provision  thereof  that  the 
defendant  was  to  harvest  his  crops  and  re- 
move them  -by  December  let,  must  be  con- 
strued as  giving  him  the  right  to  remove  the 
straw:  Garrett  v.  Brant,  6  O.  C.  0.  (N.S.) 
509,  17  0.  C.  D.  493.  See  alao  Landlcod 
AND  Tenant. 

The  Pennsylvania  Co.,  being  engaged  in  the 
construction  of  certain  sidetracks,  switches 


Digitized  by  Google 


8465 


HEAI.TH. 


8466 


and  other  improvements,  caused  to  be  posted 
near  the  place  where  said  work  was  being 
done,  written  notices  that  it  woald  "protect 
all  claims  for  materials,  labor  and  board." 
It  was  held  that  the  claim  of  M  for  hay, 
grain,  straw  and  feed  famished  by  him  to  a 
contractor,  for  teams  employed  on  said  work, 
was  not  a  claim  for  either  material,  labor  or 
board  within  the  language  and  meaning 
of  said  notice,  and  was  not  a  claim 
which  the  Pennsylvania  Company,  by  the 
posting  of  said  notices,  thereby  assumed,  or 
obligated  itself  to  protect  and  pay:  Penn- 
tylvania  Oo.  T.  Mehaffejf*  76  O.  8.  432,  IV 
Longsdorf  B  Notes,  1018. 

G.  C,  I  8851,  while  It  in  terms  extends 
the  proTlstMU  of  O.  O.,  1 8845,  to  such  per- 
sons as  famished  hay,  grain,  ete.,  on  the 
orda  of  a  oontraetor  or  snbccmtraetor  for 
their  use  or  tiie  use  of  the  persons  employed 
by  them  or  eltiier  of  tbem  while  fur- 
nishing material  or  labor  for  or  in  the 
emistruotion  of  gnch  railroad  does  not 
extend  or  enlarge  the  meaning  of  the 
word  "materials;**  nor  does  it  impose  upon 
the  riUlroad  company  a  pawmal  liabili^ 
for  the  articles  thus  famished  if  no  lira 
therefor  be  taken  and  perfected:  PemMyt- 
voma  Oo.  T.  Jfekt^sy,  75  O.  8.  432,  IV 
Longsdorfs  Notes,  1018. 

The  term  "materials"  as  used  in  G.  <X, 
18346,  providing  for  alien  against  railroads. 


comprehends  and  includes  such  articles  only 
as  are  furnished  for  and  to  be  used  in  the 
construc};ion  of  such  railroad.  A  person  who 
famishes  hay,  grain,  straw  and.  feed  to  a 
contractor  or  subcontractor  for  the  teams 
employed  on  said  railroad  is  not  furnishing 
materials  within  the  purview  and  meaning 
of  the  section:  Pmnsylvania  Co.  t.  ife* 
haffey,  75  O.  S.  432,  IV  Longsdorfs  Notes, 
1018.  See  also  Sailboam. 

HAZARD. 

See  GAMBUora. 

HAZARDOUS  OCCUPA- 
TION. 

See  Hastes  Ain>  Ssbtaut}  Nhqlioehck 

HAZARDOUS  RISKS. 

See  IvsuKAVOB. 

HEAD  OF  FAMILY. 

For  question  of  exemptions,  see  Suoutmir.  ^ 
For  liability  for  support^  see  Husband  ahd 

Wm;  PABMaXT  AND  CHILD. 


HEALTH. 

Scope  Note. — includes  definition;  power  of  legitlatitre  to  proteot  health;  ttate,  townahip 
and  municipal  hoards  of  health,  their  organization  and  potcera;  health  at  it  affecta  intur- 
once  polioiea  and  discharge  of  a  contract;  and  power  of  hoard  of  adaoatUm.  Badudea 
phyaioiana,  adulteration  of  food  and  hoapitala. 

Cross  Seferences. 
For  pure  food  laws,  see  Foods  and  Dbuos. 

For  the  power  of  municipal  corporationa  to  protect  health,  see  MmoiPAZ.  Cqbposations. 
For  physicians,  see  PHZsiouns  and  Subqbons. 
For  hospitals,  see  Uobfttal. 

ANALYTICAL  OUTLINE. 

L  Definition,  8467. 

n.   Power  of  Legislature  to  Protect  Health,  8467. 
m.   State  Boani  of  Health,  8468. 

IV.   Township  Board  of  Health,  8469. 

A.  Nature  aiid  organization,  8469. 

B.  Powers,  8469. 

V.   Power  of  Mnnicipal  Corporation  to  Protect  Health,  8469. 

A.  To  establish  boards  of  health,  8469. 

B.  Regulation  of  sewers,  8470. 

C.  Vaults,  8971. 
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D.  Disposal  of  dead  bodies,  8472. 
£.  Regulation  of  milk  traffic,  8472. 

F.  Power  to  declare  a  iking  a  nuisance,  8472. 

Municipal  Board  of  Health,  8474. 

A.  Power  and  duty  of  council,  8474. 

B.  Nature  and  organization,  8475. 

G.  Employes,  8475. 
D.  Powers,  8476. 

1.  Orders  and  regulations,  8476. 

2.  Abatement  of  nuisances,  8479. 

3.  Contagious  diseases,  8479. 

4.  Food,  8480. 

Power  of  Board  of  Education  to  Protect  Health,  8480. 
Health  as  Condition  in  Policy  of  Insurance,  8480. 
Sickness  as  Discharflfe  of  Oontract,  8481. 
Evidence^  8481. 


I.  DEFINITION. 


the  egression  "good  health"  is  not 
meant  that  she  should  be  entirely  and  abso- 
lutel7  free  from  all  hodily  inflrmitiefl,  or  all 
tendency  to  disease,  but  that  she  was  in  a 
reaKmi^ly  good  state  of  health  and  free 
from  any  disease  or  illness  that  tended  seri- 
ously or  material)^  to  weaken  or  undermine 
her  c(mstitnti<ai:  H«a»  y,  Maccabees,  4  O.  L. 
R.  30. 

In  life  insurance  "sound  health"  means 
that  state  of  health  which  is  free  from  dis- 
ease or  ailment  that  seriously  affects  the 
general  healthfulness  of  the  system;  not  a 
mere  indisposition :  Insurance  Co.  T.  Draddy, 
8  O.  N.  P.  140,  10  O.  D.  (NJ».)  691. 


n. 


POWER  OF  LEGISLATURE  TO 
PROTECT  HEALTH. 


The  statutes  which  authorize  boards  of 
health  to  make  local  regulations  are  not  in- 
valid as  a  delegation  by  the  general  assembly 
of  its  legislatiTB  power  contrary  to  Art.  II, 
1 26,  of  the  constitution  of  Ohio :  Staas  T. 
State,  16  O.  C.  C.  (N.8.)  189,  23  O.  C.  D. 
169  [affirmed,  without  opinion,  Btaaa  T.  Btate, 
81  0.  B.  497,  IV  Longsdorf's  Notes,  1058]. 

The  I^islatnre  has  power  to  determine 
what  laws  and  regulations  are  needed  to  pro- 
tect public  health  and  to  secure  public  safety. 
If  its  measures  are  calculated,  intended,  con- 
Tenient  and  appropriate  to  accomplish  this 
end,  the  exercise  of  Its  discretion  can  not  be 
reviewed  by  the  courts;  but  luder  the  guise 
of  police  regulations,  personal  rights  and 
private  property  can  not  be  affected  arbi- 
trarily, and  the  determination  of  the  l^isla- 
tnre  upon  these  questions  Is  not  final :  Bem- 
%ardt  T.  Wise,  12  O.  N.  P.  {N.S.)  545,  23  0. 
D.  (NJ*.)  230  [affirmed,  on  other  grounds. 


Benhaird*  T.  Wim,  16  O.  a  O.  (N.B.)  168, 
24  O.  C.  D.- 114]. 

Hie  legislature  may  empower  the  state 
board  of  health  to  require  municipal  corpora- 
tiona  to  make  adequate  provision  for  the  dia- 
poaal  of  sewage;  Board  of  HealtK  t.  Qreei^ 
ville,  86  0.  8.  1  [reversing  OreenviUe  T. 
Demorest,  14  0.  C.  C.  (N.S.)  113,  22  O.  C. 
D.  644]. 

The  legislature  has  not  the  power  to  re- 
quire physicians  and  midwives  to  file  certifi- 
cates of  birth,  giving  certain  information  to 
the  bureau  of  vital  statistics,  which  informa- 
tion is  not  necessarily  within  the  professional 
knowledge  of  such  physician  or  midwife;  such 
as  the  information  required  by  Q.  C,  Sf  218, 
219,  220  and  223:  State  T.  Boone,  84  O.  S. 
346  [on  rehearing,  Btate  v.  Boone,  86  O.  8. 
313], 

For  special  unconstitutional  legislation  au- 
thorizing the  issue  of  bonds  to  extend  and 
repair  the  Commercial  Hospital  of  Cincin- 
nati, see  Cincinnati  T.  Hospital  Trustees,  66 
0.  S.  440,  IV  LongsdorfB  Notes,  911. 

III.    STATE  BOARD  OP  HEALTH. 

Art.  I,  I  6,  of  the  Ohio  constitution  which 
provides  that  the  right  of  trial  by  jury  shall 
be  inviolate  does  not  prevent  the  legislature 
from  withdrawing  certain  matters  concerning 
sewage  and  drainage  from  the  power  of  mu- 
nicipal corporations  and  transferring  them 
to  the  state  board  of  health:  State  Board  of 
Health  V.  OreenviUe,  86  O.  S.  1  [reversing 
Oreenville  v.  Demorest,  14  O.  C.  C.  (N.S.) 
113,  22  O.  C.  D.  644]. 

If  the  state  board  of  health  has  made  an 
order  requiring  a  sewage  disposal  plant  and 
the  municipal  corporation  has  not  taken  an 
appeal  from  such  order  as  prorided  for  by 
G.        1  1267,  snoh  municipal  corporation 
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can  not  reiort  to  equity  to  «njotii  the  board 
of  health  from  cnforciog  ita  orden:  Boord 
cf  Btalih  T.  Oremvilte,  86  O.  8.  1  [revertiiig 
Oreenvaie  t.  DemonBtf  14  O.  C.  C  {H£.) 
113.  22  0.  a  D.  544]. 

IV.   TOWNSHIP  BOABD  OF  HEALTH. 

A.    NaTUBX  AKD  OSOAniZATIOV. 

Township  boardi  of  health  and  township 
trustees  are  separate  and  distinct  bodies,  and 
neither  has  any  control  over  tiha  affairs  of 
the  other,  although  by  G.  C,  1  3391,  the 
township  trustees  constitute  the  township 
board  of  health;  Truateea  T.  Ooliunhu*,  12 
O.  D.  (KJ*.)  es3. 

B.  Powns. 

Boards  of  health  are  not  bodies  corporate, 
and  are  not  authorized  to  sue  and  be  sued; 
and  such  power  does  not  belong  to  them  as 
incident  to  the  statutes  which  prescribe  their 
duties:  Tmsteea  T.  Columbus,  12  0.  D.  (N. 
P.)  663. 

O.  C,  §1  3278  and  3279,  which  authorize 
and  require  the  township  trustees  to  prevent 
the  spread  of  certain  diseases,  does  not  au- 
thorize them  to  bring  an  action,  as  trustees 
acting  as  a  board  of  health,  to  prevent  a  mu- 
nicipal corporation  from  discharging  its 
sewage  into  a  stream  which  runs  through 
such  township,  and  from  polluting  such 
stream  thereby:  Trtuteea  v.  Columbua,  12  O. 
D.  (N.P.)  663. 

A  petition  which  pleads  an  oral  contract 
with  a  board  of  health  for  the  furnishing  of 
nacessaries  to  a  family  quarantined  on  ac- 
count of  smallpox  under  G.  C,  {  4436,  is  good 
as  against  a  general  demurrer:  ifetly  t. 
Columbus,  6  O.  C.  C.  (NJ3.)  31)8,  17  O.  0.  D. 
822. 

Boards  of  health  are  invested  with  legisla- 
tive^ quasi  judicial  and  executive  or  govern- 
mental powers,  in  the  ezerelse  of  which  pro- 
ceedings of  a  most  summary  character  are 
permitted,  but  they  are  not  Hi^le  for  negli- 
gence In  the  discharge  of  their  official  func- 
tions, nor  can  any  cause  of  action  aoerae  in 
their  favor  in  the  absence  of  a  statute  pro- 
viding therefor:  TrutUet  t.  Ootumhut,  12 
0.  D.  (NJP.)  063. 

V.   POWER  OP  MUNICIPAL  COBPORA- 
TION  TO  PROTECT  HEALTH. 

A.  To  Ebtablibh  Boabds  or  Hbuth. 

An  elector  and  taxpayer  can  not  sue  in 
mandamus  to  compel  the  council,  under  G. 
C,  1 4404,  to  estahlish  a  board  of  health : 
State,  eeo  rel.,  v.  Orr,  IS  0.  C.  C.  (N.S.)  59. 

The  requirements  that  the  council  shall  es- 
tablish a  board  of  health,  or  in  villages  a 


health  officer,  if  it  prefer*,  la  mandatory: 
atote,  e»  rel,  v.  tfasttUon,  2  O.  a  a  (N.S.) 
167,  14  O.  C.  D.  249. 

A  municipal  oorpontion  ia  not  liable  for 
the  jM^igenee  of  ita  board  of  health  or  of  ita 
health  offieer:  Turner  T.  Toledo,  15  O.  C  C. 
627,  8  O.  C.  D.  196. 

A  petition  filed  by  an  elector,  eiUzen  and 
taxpayer  of  a  city,  who  is  also  the  mayor 
thereof,  and  the  owner  of  real  proper^  there- 
in, in  which  it  is  alleged  that  the  defendants 
are  the  city  council,  that  no  board  of  health 
exists  in  said  city,  and  that  the  council  re- 
fused to  establish  a  board  of  health  therein, 
does  not  state  a  cause  of  action  in  a  pro- 
ceeding in  mandamus  to  compel  such  city 
council  to  establish  such  board  of  health: 
State,  ea  rel.,  V.  Orr,  16  0.  C.  C.  (N.S.)  69. 

B.  RiouunoN  or  Sewem. 

Under  G.  C,  1 3647,  municipal  corporationa 
have  power  to  build  sewers,  and  the  oon- 
struction  of  sewers  in  pnUie  streets,  If  done 
in  a  lawful  manner,  is  a  use  by  such  munici- 
pal corporation  of  such  street  which  ia  au- 
thorized 1^  law:  Cineinnati  v.  Penny,  21  O. 
S.  499,  III  Longsdorfs  Notes,  30;  Slater  t. 
Springfield,  49  O.  S.  82,  IV  Longsdorfs  Notes, 
442. 

Under  a  section  analogoiu  to  Q.  C,  |  3647, 
it  was  held  that  the  council  of  a  munieipal 
corporation  might  construct  a  sewer  before 
a  system  of  sewerage  had  been  declared  nec- 
essary, and  that  such  council  is  not  restricted 
by  sections  such  as  6.  C,  |{3871,  et  eeq., 
which  provide  for  the  construction  of  sewera 
after  a  system  of  sewerage  has  been  declared 
to  be  necessary:  Harttcell  v.  Railroad,  40  O. 
8.  155,  IV  Longsdorfs  Notes,  15. 

A  property  owner  who  is  injured  the 
failure  of  a  municipal  corporation  to  provide 
adequate  drainage  for  surface  water  has  no 
right  of  action  against  such  municipal  cm- 
poration  for  such  omission:  Springfield  v. 
Spenee,  39  0.  S.  666,  III  LongsdorPi  Notes, 
1060. 

A  reasonable  aerclee  of  diseretion  la  con- 
ferred upon  municipalities  hy  Q.  C,  |3600, 
to  determine  what  is  offensive,  dangerous  or 
unwholesome,  and  whether  it  is  or  may  be- 
come an  injury  or  annoyance  to  the  public, 
and  to  prohibit  it  in  so  far  as  is  reasonble 
and  necessary  to  prevent  injury  or  annoy- 
ance: Schreier  v.  St.  Bernard,  19  O.  D.  (N. 
P.)  476,  6  O.  L.  B.  698. 

The  fact  that  a  sewer  collapses  during  a 
time  of  extraordinary  flood,  and  that  by 
reason  of  such  collapse  filled  ground  is 
washed  away,  does  not  give  a  cause  of  action 
to  the  owners  of  ground  upon  which  such 
filling  had  been  made  against  the  munieipal 
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corporation:  MeWUliama  T.  Oiitelimati,  7 
O.  L.  R  88. 

A  resolution  of  the  council  of  a  municipal 
oorporation,  under  a  similar  statute,  direot- 
ing  lot  owners  "to  fill  and  drain  their  lots 
in  such  a  manner  as  shall  be  necessary  to 
remove  all  stagnant  \water,"  requires,  by 
reasonable  conBtniction,  not  only  the  remOTal 
of  such  water  as  then  may  be  on  such  lots, 
but  also  that  the  work  is  to  be  done  in  such 
a  way  as  to  prevent  the  recurrence  of  stag- 
nant water  from  the  same  cause:  Blits  v. 
Kraut,  16  O.  S.  54,  II  Longsdorfs  Notes, 
758. 

In  Pleaaant  Bill  t.  Commiationers,  71  O. 
S.  133,  IV  Longsdorf's  Notes,  080,  it  was  said 
that  tha  manner  in  which  drainage  should 
be  accomplished  within  a  municipal  corpora- 
tion was  a  matter  primarily  and  peculiarly 
within  the  discretion  and  control  of  the  mu- 
nicipality in  itself,  1^  and  through  its  legally 
constituted  authority  and  that  except  as  ex- 
pressly provided  by  statute,  county  com- 
missioners have  no  authority  or  jurisdiction 
to  locate  and  construct  a  county  ditch  within 
the  corporate  limits  of  a  mimieipalify.  This 
case  is,  howerer,  overruled  in  effect  by  OreeA; 
T.  Joy,  81  O.  S.  315,  in  which  it  was  held 
^that,  although  there  is  no  specifte  statutory 
authority  therefor,  township  trustees  have 
jurisdietioQ  to  locate  and  construct  a  ditch 
within  the  township  where  it  commences  on 
farm  lands  without  the  limits  of  the  incor- 
porated limits  and  extends  into  or  through 
such  village  to  an  outlet. 

The  council  of  a  municipal  corporation  has 
a  wide  discretion  in  determining  what  ia 
a  sufficient  outlet  for  a  sewer,  and  the  fact 
that  such  sewer  is  made  to  empty  into  a 
small  creek  which  "is  mostly  stagnant  during 
the  larger  part  of  the  dry  or  summer  season, 
and  in  which  at  no  time  is  the  volume  of 
water  or  the  current  suiBcient  to  carry  off 
the  sewage,"  is  not  ground  for  enjoining  an 
assessment  for  such  sewers:  Oleneay  v.  Jior- 
vfood,  137  Fed.  962,  14  O.  F.  D.  469. 

0.  Vaults. 

A  charge  which  is  made  to  cover  the  ex- 
pense of  disinfecting  the  privy  vault  an  ex- 
pense which  should  fall  on  the  owner  or 
occupier  of  the  premises,  or  the  municipal 
eorporaUon,  ean  not  be  imposed  upm  the  per- 
•Mt  who  performs  a  part  of  the  duty  of  re- 
morving  tiie  contents  and  cleaning  up  the 
pTenOsefl:  Toledo  t.  BueeMe,  21  O.  0.  C. 
429«  11  0.  C.  P.  479. 

While  an  ordinance  providing  a  reaaonable 
charge  for  supervising  the  work  of  removing 
contents  of  privy  vaults  and  for  removing 
the  bad  effects  thereof,  for  which  the  person 
cleaning  Is  primarily  responsible,  and  cover- 


ing the  costs  of  issuing  permits  to  do  the 
work,  and  of  collection,  is  legal:  Toledo  v. 
Bueoh«1e,  21  O.  C.  C.  429,  II  O.  C.  D.  479. 

D.   DiBFOSAL  OF  Dead  Boons. 

Under  G.  C,  8  3649,  a  municipal  corpOTa- 
tion  may  grant  a  monopoly  to  transport  and 
utilize  the  carcasses  of  dead  animals,  which 
have  not  been  slaughtered  for  food,  and 
which  are  found  within  the  limits  of  such 
municipal  corporation:  Btadler  v.  Cleveland, 
4  O.  N.  P.  (N.8.)  649,  17  O.  D.  (N.P.)  340. 

That  an  ordinance  which  forbids  the  trans- 
portation of  any  dead  animals,  fish  or  gar- 
bage, including  condemned  food,  through  the 
streets  of  a  municipal  corporation  by  any 
person  except  the  city  contractor  or  his 
agent,  is  invalid,  as  in  violation  of  the 
fourteenth  amendment  of  the  constitution  of 
the  United  States;  Bauer  v.  Catey,  6  0.  O. 
C.  (N.S.)  69,  16  O.  C.  D.  698. 

E.  Reooution  of  Milk  Traffic. 

An  ordinance  for  the  preservation  of  pub- 
lic health,  which  provides  for  the  inspection 
of  dairies  and  the  cattle  therein,  and  which 
provides  that  a  fee  of  one  dollar  must  be 
paid  for  each  wagon  used  within  the  munic- 
ipal corporation  for  the  purpose  of  selling 
milk,  and  that  a  tag  must  be  attached  to 
every  such  wagon  before  the  permit  will  be 
granted,  does  not  impose  a  license  within 
the  meaning  of  Q.  C,  |  3672,  and  is  valid: 
Walton  V.  Toledo,  3  O.  C.  C.  (N.S.)  29fi,  13 
0.  C.  D.  647  [affirmed,  without  opinion, 
Walton  V.  Toledo,  69  O.  S.  648]. 

An  ordinance  forbidding  the  sale  of  milk 
at  retail  unless  contained  in  sealed  glass 
bottles  is  not  unreasonable  in  its  general 
operation,  and  a  conviction  of  violating  such 
an  ordinance  will  not  be  set  aside  on  the 
ground  that  some  other  relation  might 
better  serve  the  public  welfare:  Btaaa  T. 
State,  15  0.  C.  a  {N.8.)  189,  23  O.  a  D. 
1S9  [affinned,  without  opinion,  Btao*  v. 
State,  81  O.  S.  497,  IV  T^ngsdorf's  Notes, 
1058]. 

V.    POWRB  TO  DBCLABB  A  THING  A  NUISASCB. 

A  nuisance  in  the  form  of  a  noisy  factory 
established  in  a  residence  neighborhood  and 
throwing  oB  such  quantities  of  dust  as  to 
be  a  menace  to  health  may  be  enjoined: 
^mlun^  V.  Lang,  22  O.  D.  (N.P.)  61,  8  O. 
L.  R.  286. 

Neither  the  legislature  nor  the  city  coun- 
cil can  make  a  stream  of  water  a  nuisance 
by  a  declaration  to  that  effect,  but  its  char- 
acter in  that  respect  can  be  established  oinly 
1^  l^al  proceeding.  If,  in  fact,  a  stream 
is  not  ft  nuisance,  an  arbitrary  order  or  ordl- 
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nanoe  declaring  it  to  be  a  nuiaanee,  does  not 
authorize  its  diTenion:  Deming  T.  Cleve- 
land.  22  O.  C.  C.  1,  12  0.  a  D.  198. 

Where  such  view  is  taken,  dense  imdce  is 
a  nuisance  mly  if  it  is  injurious  to  health, 
damaging  to  property  or  annoying  the  inhabi- 
tants of  that  locality:  Cleveland  T.  Malm, 
5  0.  N.  P.  203,  7  0.  D.  (N.P.)  124;  Sigler 
V.  Cleveland,  3  O.  N.  P.  119,  4  0.  D.  {N. 
P.)  106. 

An  ordinance  prohibiting  and  regulating 
anything  as  dangerous,  offensive  or  unwhole- 
some, must  expressly  or  1^  necessary  impli- 
cation be  limited  not  only  to  thii^  dan- 
gerous, oSaairt  or  unwhc^esome,  but  to 
those  the  prohibition  or  relation  of  which 
will  tend  to  prevent  injury  or  annoyance  to 
the  public:  Kaiaer  v.  Waleh,  4  O.  N.  P.  (N. 
8.)  507,  17  O.  D.  (N.P.)  324. 

Under  evidence  which  tends  to  show  that 
an  odor  is  offensive,  that  it  reached  and 
permeated  the  village  council  chamber  some 
one  thousand  feet  distant  from  the  origin  of 
the  odor,  that  it  reached  the  public  school 
building,  where  the  village  board  of  edu- 
oation  was  in  sessira,  was  noticeable  on  the 
village  streets  and  reached  and  permeated 
homes  in  the  village,  such  odor  can  be  held 
to  be  a  public  nuisance:  Brown  v.  8t.  Ber- 
nard, 9  0.  N.  P.  (N.S.)  296,  20  O.  D.  (N. 
P.)  422  [affirmed.  Brown  v.  8t.  Bernard,  13 
O.  C.  C.  (N.S.)  216,  22  O.  C.  D.  178]. 

The  power  given  to  a  municipality  to 
prevent  injury  or  annoyance  from  anything 
offensive  or  unwholesome,  and  to  cause  any 
nuisance  to  be  abated,  is  governmental,  and 
the  municipality  is  not  liable  for  damages 
from  a  private  nuisance  resulting  from  its 
omission  to  exercise  the  power,  by  the  adop- 
tion of  resolutions  or  ordinance^,  or  for  dam- 
ages from  such  nuisance  occasioned  1^  a 
failure  of  its  officers  to  enforce  resolutions 
or  ordinances  adopted  in  the  excise  of  that 
power:  Mansfield  v,  Bristor,  76  0.  S.  270, 
IV  Longsdorf  8  Notes,  1024. 

A  mtuicipal  corporation  may  forbid  .the 
manufacture  or  production,  within  its  limits, 
of  fertilizer  or  other  products  from  which 
offensive  or  unwholesome  odors  are  given  off: 
Broutn  v.  at.  Bernard,  9  O.  N.  P.  (N.S.) 
296,  20  O.  D.  (N.P.}  422;  Schreier  v.  8t. 
Bernard,  19  O.  D.  (N.P.)  476,  6  0.  L.  R. 
698  [afflrmed,  Broicn  v.  St.  Bernard,  13  0. 
C.  0.  (N.S.)  216,  22  0.  C.  D.  178]. 

A  smallpox  hospital  which  was  established 
by  a  municipal  oorporaiiim  outside  its  limits 
and  at  a  distance  of  two  hundred  and  fifty 
feet  frwn  a  public  highway,  and  whidt  has 
been  thus  maintidned  for  twenty-five  years, 
will  not  be  abated  as  a  nuisance,  although 
since  It  was  erected  a  large  township  school- 
house  has  been  built  adjoining  the  highway 
and  across  from  such  hospital,  and  buildings 


have  been  erected  nearby;  but  auch  munic- 
ipal corporation  will  be  enjoined  from  erect- 
ing additional  buildings  directly  opposite  the 
schoolhouse  and  within  fifty  feet  of  such 
highway.  Such  acts  as  flirowing  refuse 
from  the  table  and  kitchen  of  a  hospital 
where  dogs  and  cats  of  the  neighborhood  could 
reach  it,  and  permitting  nurses  and  con- 
valescents to  promenade  upon  such  highway 
may  be  restrained  by  injunction,  but  do  not 
of  themselves  justify  the  abatement  of  such 
pestbouse  as  a  nuisance:  Trustees  v.  Youngs- 
town,  6  O.  C.  C.  (N.S.)  498,  16  O.  C.  D. 
518. 

Whether  a  pesthouse  is  a  nuisance  de- 
pends upon  the  manner  in  which  it  is  oc- 
cupied and  its  location;  and  if  it  is  located 
in  a  thickly  populated  communily  near  resi- 
dences and  schoolhouses,  it  is  a  nuisance  if 
perscms  who  are  infected  with  maligiiaiit  and 
contagions  diseases  are  kept  there:  Rotimg 
V.  Loram,  18  O.  D.  (N.P.)  87  [reversed, 
Lorain  V.  Boiling,  3  0.  C.  0.  (N.a)  MO,  14 
O,  C.  D.  82]. 

VI.    MUNICIPAL  BOARD  OP  HEALTH, 
A.   PowEB  AjJD  Duty  of  CouNcn- 

G.  C,  i  4404,  gives  to  the  cotmcil  full 
legislative  power  over  the  entire  subject 
matter:  Reynolds  v.  SchxoeinefM,  27  O.  8. 
311,  III  Longsdorfs  Notes,  Z'o^. 

Although  an  ordinance  which  established 
a  board  of  health  was  defectively  enacted, 
because  it  was  not  read  on  three  distinct 
occasions,  such  board  was  nevertheless  held 
to  be  at  least  a  de  facto  board;  its  acts 
were  accordingly  held  to  be  valid  as  against 
collateral  attack:  Smith  v.  Lynch,  20  O.  8. 
261,  III  LongBdorrs  Notes,  464. 

Under  a  former  section  analogous  to  G. 
C,  { 4207,  it  was  held  that  a  member  of 
the  council  was  not  eligible  to  the  office  of 
a  member  of  the  board  of  health,  and  that 
an  appointment  to  such  office  is  therefore  a 
nullity :  State,  ex  rel,  v.  Craig,  69  0.  S.  236, 
IV  Longsdorfs  Notes,  957. 

It  ia  mandatory  upon  council  to  create  a 
board  of  liealtb,  and  it  is  mandatory  upon 
a  board  of  health  to  appoint  a  health  fAeer 
and  fix  his  salary,  and  the  nee«Mary  ap- 
propriation to  meet  the  ezpeiue  must  be 
made:  State,  ex  ml.,  v.  Maasillon,  2  0.  C. 
C.  (N.S.)  167,  14  0.  C.  D.  249. 

A  member  of  the  board  of  health  of  a 
municipal  corporation  is  an  officer  of  sueh 
corporation  and  ineligible  under  6.  C, 
1 12012,  to  tiie  ^pointment  of  diatz^et  pl^- 
sieian  during  the  term  for  which  he  was 
appointed  or  for  one  year  thereafter,  and 
can  not  recover  compensation  for  aervieea 
rendered:  State,  em  rel.,  v.  Wiohgar,  3  0.  L. 
R.  178,  3  O.  L.  R  534,  17  0.  C.  D.  743. 
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Although  R.  S..  |]603  (repealed  96  t. 
96,  1 231 ;  for  analogotu  Bection,  see  G.  C, 
I  4224),  requires  a  majority'  of  the  members 
of  a  city  council  to  pass  a  resolution  or  ordi- 
naDoe,  a  majority  of  a  quonmi  at  a  regular 
or  regularly  called  meetii^  of  a  board  of 
health,  is  all  tiiat  is  neceesary  to  transact 
bwiuess,  especially  when  a  majori^  of  the 
entire  board  vote  for  a  motion  in  affirmance 
of  a  resolution  so  passed:  State,  cx  reL,  v. 
MaMiOon,  13  0.  D.  (N.P.)  292  [affirmed,  on 
other  grounds,  State,  ex  rel.,  v.  Uaeaillon, 
3  0.  C.  G.  (N.S.)  167,  14  O.  C.  D.  240]. 

B.    Natubb  AHD  OsOAinZATION. 

Boards  of  health  have  powers  of  a  legis- 
lative, executive  and  quasi  judicial  char- 
acter; and  these  powers  may  in  some  cases 
be  exercised  in  a  summary  manner:  Board 
ofBealth  V.  Oolumbtf,  12  0.  D.  (N.P.)  553. 

A  hoard  of  health  and  the  health  officer 
of  such  board  have  power  to  make  contracts 
for  erecting  temporary  hospitals,  and  for 
nursing  and  caring  for  the  sick:  Turner  v. 
ToUdo,  IS  O.  C.  C.  627,  8  O.  C.  D.  196. 

In  the  absence  of  specific  statutory  au- 
thority, a  majority  of  such  board,  a  quorum, 
ia  etmpetent  to  transact  business:  State,  ea 
rel^  T.  MamiOon,  2  O.  C.  C.  (N.S.)  167,  14 
O.  a  D.  249. 

A  municipal  corporation  is  not  liable  for 
the  negligence  of  its  board  of  health  or  of 
its  health  t^Scer:  Turner  v.  Toledo,  16  0.  C. 

C.  627,  8  O.  a  D.  196. 

A  board  of  health  is  not  a  public  eorpora- 
ticm,  and  in  the  absence  of  apeoifle  statutory 
anthorily,  it  can  not  sue  or  be  sued,  and, 
accordingly,  it  can  not  maintain  an  action 
to  prevent  the  pollution  of  a  stream:  Board 
of  Heaith  T.  Columhut,  12  O.  D.  (N.P.)  553. 

Since  the  duties  of  a  commission  or  board 
involve  the  exercise  of  judgment  and  dis- 
cretion, a  meeting  is  necessary  at  which  all 
members  shall  be  actually  or  constructively 
present  in  order  that  there  may  be  full  con-' 
sultation  and  discussion  after  which  each 
member  is  to  exercise  hie  judgment  before 
acting:  Merchant  v.  North,  10  0.  S.  251,  II 
Longsdorf's  Notes,  432;  State,  ex  rel.,  v. 
Trustees,  20  O.  S.  288,  11  Longsdorfs  Notes, 
995;  UcOortle  v.  Bates,  29  O.  S.  419,  III 
Longsdorfs  Notes,  483;  State,  ex  rel.,  v. 
Edmondnon,  12  O.  N.  P.  (N.S.)  677,  23  O. 

D.  (N.P.)  85. 

C.  EicPixnrxs. 

The  provision  that  the  hoard  tA  health 
shall  appoint  a  health  officer  is  mandatory: 
State,  ea  rel,  T.  Jlfosstllon,  2  O.  0.  C.  (N. 
8.)  167.  14  O.  C.  D.  249. 

It  ia  not  necessary  tiiat  a  oertifleate  show- 
ing that  there  ia  mon^  in  the  treasury  sulfi- 


cient  to  pay  the  compensation  of  a  health 
officer  prior  to  his  appointment.  This  case 
is  one  of  the  exceptions  to  Q.  C,  S  3806  (see 
G.  C,  1  3809) :  State,  ex  rel,  v,  MaaailUm,  2 
O.  C.  C.  (N.S.)  167,  14  0.  0.  D.  241). 

A  health  officer  is  a  servant  or  employe 
rather  than  an  officer,  and  the  provisions 
of  G.  C,  {4213,  which  forbid  the  salary  of 
an  officer,  clerk  or  employe  to  be  increased 
or  diminished  during  the  term  for  which  he 
was  elected  or  appointed,  is  said  not  to  apply 
in  State,  ea  rel,  T.  Massillon,  2  O.  C.  C.  (N. 
S.)  167,  14  O.  C.  D.  249.  Furthermore,  such 
officer  is  not  appointed  for  any  definite  term; 
see  State,  ea>  rel,  v.  Craig,  69  O.  8.  236,  IV 
Longsdorfs  NotM,  957. 

A  health  officer  was  held  not  to  be  an 
emplt^e  within  tiie  meaning  of  1 189  (see 
G.  C,  14408),  of  the  municipal  eode,  which 
provided  for  the  eontinuanee  of  former  em- 
ployes in  office:  State,  ea  rel,  t.  Oraig,  69 
0.  S.  236,  IV  Longsdorfs  Notes,  997. 

Where  the  appointment  to  an  office  is  a 
nullity,  for  the  reason  that  the  appointee  is 
by  statute  ineligible  to  such  office,  a  legal 
appirfntment  to  such  ofBee  mi^  be  mad^ 
without  first  ousting  such  first  appointee  by 
proceedings  in  quo  warranto:  State,  em  rel., 
V.  CnH>,  69  0.  8.  236,  IV  Longsdorfs  Notes, 
967. 

A  board  of  health  having  appointed  a  new 
health  officer,  thereby  indicated  its  pleasure 
that  it  no  longer  desired  the  services  of  the 
previous  health  officer:  State,  ex  rel,  y. 
Craig,  69  0.  S.  236,  IV  Longsdorfs  Notes, 
967. 

A  board  of  health  and  the  health  officer 
of  such  board  have  power  to  make  contracts 
for  erecting  temporary  hospitals  and  for 
nursing  and  caring  for  the  sick:  Turner  v. 
loledo,  16  0.  C.  C.  627,  8  0.  C.  D.  196. 

A  member  of  a  board  of  health  can  not 
be  appointed  as  district  physician  by  reason 
of  G.  C,  {  12912,  for  one  year  after  the  ex- 
piration of  his  term:  State,  ear  rel.,  v.  Wieh- 
gar,  17  O.  C.  D.  743,  3  O.  Ll  R  178,  8  O.  L. 
B.  534. 

Mandamus  will  lie  to  compel  an  appro- 
priation for  the  salary  and  expenses  of  a 
health  officer:  Statr,  ex  rel,  v.  MaasHlon,  2  . 
O.  C.  C.  (N.S.)  167,  14  O.  C.  D.  249. 

D.  Powers. 
1.   Orders  and  Regulations. 

A  board  of  health  and  tho  health  officer  of 
such  board  have  power  to  make  contracts 
for  erecting  temporary  hospitals,  and  for 
nursing  and  caring  for  the  sick:  Turner  t. 
Toledo,  IS  O.  C.  C.  627,  8  O.  C.  D.  196. 

Boards  of  health  have  powers  of  a  legis- 
lativ^  executive  and  quasi  judicial  ebarao> 
ter;  and  these  powers  may  in  some  eaaet  be 
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enniied  in  a  nunmaTy  niaiuier;  Board  of 
Bwath  T.  CoUmhu*,  It  0.  D.  (N.P.)  563. 

If  ord«rs  of  a  board  of  health  are  violated, 
prosecution  may  be  instituted  betore  a  jus- 
tice of  the  peace :  Board  of  Health  T.  Oohtm- 
bu».  12  O.  D.  (N.P.)  553. 

A  municipal  corporation  acting  through 
ita  board  of  health  in  fumigating  premises 
acta  in  a  govemmental  capacity:  Weet  v. 
Mt.  Washington,  9  O.  K.  P.  (N.S.)  250,  80 
O.  D.  (NiP.)  125. 

A  resolution  of  the  board  of  health  when 
properly  adopted  has  the  effect  of  an  ordi- 
nance: KaUer  T.  Walsh,  4  O.  N.  P.  (N.S.) 
607,  17  0.  D.  (N.P.)  324. 

The  appoinbnent  of  a  new  health  officer 
under  prorlsiona  of  a  new  municipal  code  is 
an  indication  of  pleasure  of  board:  State, 
ea  Tel.,  v.  Craig,  09  O.  S.  23Q,  IV  Longsdorfs 
Notes,  957. 

Whether  a  board  of  health  can  make  a 
rule  that  all  pupils  must  be  vaccinated  be- 
fore attending  school  was  questioned  but  not 
decided  in  Carr  v.  Board  of  Education,  1  O. 
N.  P.  (N.8.)  602,  13  O.  D.  (N.P.)  430.  (In 
thia  ease  it  was  held  that  probably  the  board 
of  edueation  alone  hu  such  power;  since  it 
was  improbable  that  the  legislature  having 
given  sueh  power  to  boards  of  education  1^ 
G.  C,  1 7686,  would  have  givoi  the  same  dis- 
cretionary power  to  the  board  of  health  as 
welL  If»  however,  the  board  of  health  has 
made  such  an  order  and  the  board  of  edu- 
cation has  adopted  i^  such  order,  if  justi- 
fied by  public  necessity  and  by  the  prev- 
alence of  smallpox  in  the  communitv>  is 
valid.) 

A  board  of  health  may  require  all  physi- 
eisJis  to  rc^ster;  hut  the  board  can  not  re- 
quire the  f^iproval  of  such  board,  or  an 
ofBceT  thereof,  as  a  condition  precedent  to 
admission  to  registration;  State,  ex  rel.,  V. 
Prmdergast,  8  O.  C.  C.  401,  6  O.  C.  D.  807. 

A  board  of  health  may  require  all  known 
prostitutes  to  submit  to  a  physical  examin- 
ation each  week  to  determine  whether  they 
are  affected  with  any  venereal  disease,  and 
may  require  them  to  display  in  their  rooms 
certificates  of  freedom  from  such  disease  if 
granted,  and  may  charge  a  reasonable  fee 
therefor:  Cincinnati  v.  Allison,  12  O.  D. 
(N.P.)  376. 

It  will  be  against  public  policy  and  not  a 
reasonable  exercise  of  sanitary  or  polica 
regulation  to  have  fees  for  such  examinations 
paid  to  the  examining  physicians  direct;  the 
money  should  be  paid  into  the  city  treasury: 
Cincinnati  v.  Allison,  12  O.  D.  (N.P.)  376. 

A  permit,  for  whicb  a  fee  of  one  dollar  is 
charged,  is  not  a  license,  and,  therefor^  not 
in  violation  of  G-.  C,  {  3672,  which  exempts 
vendors  of  their  own  products  from  payment 
for  a  license:  Walton  t.  Toledo,  3  O.  C.  C. 


(N.S.)  205,  13  0.  C.  D.  647  [affirmed,  with- 
out opinion,  Walton  r.  Toledo,  60  O.  S. 
648]. 

A  resolution  adopted  by  a  board  of  health 
which  provides  for  confiscating  milk  which 
is  found  to  be  above  a  prescribed  temper- 
ature is  valid,  at  least  if  the  tanperatore 
thus  fixed  is  one  at  which  milk  is  likely  to 
become  unfit  for  human  food:  Kaiser  v. 
Waish,  4  0.  N.  P.  (N.S.)  607,  17  O.  D.  (N. 
P.)  324. 

Injunction  against  boards  of  health  in- 
terfering with  the  marketing  of  milk  imm 
cows  fed  on  distillery  waste  will  not  lie: 
Distaiing  Co.  v.  Brown.  8  O.  N.  P.  (N.a) 
105,  19  0.  D.  (N.P.)  661. 

A  health  ordinance  which  provides  that 
milk  can  not  be  sold  within  the  municipal 
corporation  until  a  permit  has  been  obtained 
from  the  board  of  health,  and  which  pro- 
vides for  an  examination  and  inspection  of 
the  milk  sold  and  of  the  dairies  where  the 
cows  are  kept  is  enforcible:  Walton  v. 
7'o/«io,  3  O.  C.  C.  (NK)  296,  13  O.  C.  D. 
547  [affirmed,  without  opinion,  Walton  t. 
Tokdo,  69  O.  6.  548]. 

A  board  of  health  may  r^fulate  the  sale  ai 
milk,  and  may  require  it  to  be  furnished  in 
tightly  capped  bottles;  although  it  ezenqits 
•ale  by  wholesale  dealers  in  large  quantities: 
Klo^er  T.  Board  of  Health,  9  0.  N.  P.  (N. 
8.)  33.  20  O.  D.  (N.P.)  384. 

A  board  of  health  is  a  board  ezereUng 
governmental  functions  and  is  engaged  in 
the  performanoe  of  a  public  service  fnnn 
which  the  village  receives  no  pecuniary  or 
special  advantage  in  its  corporate  capaeify, 
but  which  it  is  bound  to  see  perf<Hmed  in 
pursuance  of  a  duty  imposed  by  law  for  the 
general  welfare:  West  v.  Mt.  Washington, 
9  O.  N.  P.  (N.S.)  250,  20  O.  D.  (N.P.)  126. 

A  municipal  corporation  acting  through 
a  board  of  health  is  not  liable  in  an  action 
for  damages,  for  n^ligence  of  the  hoard  of 
health  and  its  agents,  whereby  property  was 
destroyed  through  the  careless  use  of  fumi- 
gating apparatus  while  disinfecting  premises 
wherein  a  person  had  been  sick  with  a  con- 
tagious disease:  West  v.  Mt.  Washington, 
9  0.  N,  P.  (N.S.)  250,  20  0.  D.  (N.P.)  125. 

The  board  of  health  of  a  village,  as  a 
preamble  to  an  order  directing  the  conduct 
of  physicians  and  surgeons  in  the  treatment 
of  obstetrical  cases,  passed  and  published 
the  following:  "Whereas,  the  board  of  health 
of  the  village  of  Delphoe,  Allen  and  Van 
Wert  counties,  Ohio,  after  careful  consid- 
eration, has  become  satisfied  that  in  said 
village  a  number  of  deaths  have  recently 
resulted  from  the  cardessness  and  negli- 
gence of  the  physician  attending  the  patients 
in  childbirth,  soon  after  attending  and  hand- 
ling the  patients  affected  1^  Mood  poiaoa 
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and  other  infectious  diseases,  and  that  from 
the  same  cause  others  in  said  village  hare 
barely  escaped  death."  The  preamble  con- 
strued in  connection  with  the  order  and 
pleadings  was  libelous  per  se,  and  the  publi- 
cation of  it  was  not  privileged:  Jfoufe  v. 
Bnmdage,  68  O.  S.  89,  IV  Loi^sdorTs  Kotea, 
989. 

2.   Ahat«mmt  of  JiuiaanceB. 

A  board  of  health  may  abate  a  nuisance; 
and  shall  Uien  certify  the  cost  thereof  to  the 
auditor  to  be  collected  ae  taxes  are  eoUeeted: 
Board  of  H«ath  t.  OolumbuB,  12  O.  D.  (N. 
P.)  653. 

3.   Oontagiout  Di§etuea. 

Under  G.  C,  1 4429,  a  board  of  health,  if 
acting  in  good  fttitA,  may  quarantine  a 
house;  and  the  owner  thereof  can  not  re- 
eoTtf  damages  for  any  injury  wUeh  he 
suffer  thereby.  If,  however,  such  board  ot 
health  is  acting  in  bad  faith  and  out  of 
malice,  such  owner  mi^  recovw  damages: 
rurner  T.  Toledo,  16  O.  C.  &  027,  8  a  a 
D.  196. 

A  board  of  health  has  power  to  make  con- 
tracts for  the  care  of  persons  who  are  quar- 
antined; and  the  municipal  corporation  is 
liable  upon  such  contract:  Turner  v,  Toledo, 
15  O.  C.  C.  627,  8  O.  C.  D.  196. 

A  petition  which  pleads  an  oral  contract 
with  a  board  of  health  for  the  furnishing  of 
necessaries  to  a  family  quarantined  on  ac- 
count of  smallpox  is  good  under  G.  C,  !{  4432, 
et  $eq.,  against  a  general  demurrer:  Meily 
V.  Oolumhua,  6  O.  O.  C.  (N.S.)  398,  17  O. 
C.  D.  822. 

If  a  physician  fails  to  report  a  contagious 
disease,  it  is  said  that  the  proper  procedure 
is  a  civil  action  in  the  name  of  the  state  to 
recover  the  penalty;  and  not  a  warrant  for 
his  arrest:  State  v.  Chandler,  8  Dec.  Rep. 
322,  7  Bull.  97. 

Whether  a  board  of  health  has  power  un- 
der G.  0.,  { 4436,  to  order  a  board  of  edu- 
cation to  exclude  from  school  all  children 
who  have  not  been  succesafuUy  vaccinated,  is 
a  question  which  wae  raised  but  not  decided 
in  Ca/rr  v.  Board  of  Education,  1  O.  N.  P. 
(N.S.)  602,  13  O.  D.  (N.F.)  430;  since  in 
this  case  the  board  of  education  adopted 
such  order  of  the  board  of  health;  and  such 
order  was  held  accordingly  to  be  valid,  it 
being  shown  that  smallpox  was  prevalent  in 
such  community. 

A  municipal  corporation  may  construct  a 
pest  house  outside  of  its  limits  and  in  the 
township,  without  first  obtaining  the  consent 
of  the  authorities  of  such  township:  Lomtn 
T.  AoUtfV,  3  O.  C.  0.  (N.S.)  660,  14  O.  C.  D. 


82  [reversing  Rolling  v.  Lonnn,  13  O.  D. 
(N.P.)  87]. 

A  municipal  corporation  acting  through  a 
board  of  health,  which  within  the  scope  of  its 
statutory  powers  fumigates  premises  wherein 
a  person  has  been  sick  with  a  contagious  die- 
ease,  acts  in  a  governmental  capacity:  West 
V.  Mt.  WaaKington,  9  0.  N.  P.  (N.S.)  260, 
20  O.  D.  (N.P.)  126. 

4.  Food. 

The  board  of  health  may  make  unlawful 
the  sale  of  milk  which  possibly  might  carry 
disease:  Klopfer  v.  Board  of  Eealth,  9  0.  N. 
P.  (N.S.)  33,  20  O.  D.  {NJ».)  384. 

An  ordinance  passed  by  a  municipal  board 
of  health,  which  forbids  the  sale  of  milk  at 
retail  except  in  sealed  glass  bottles,  is  valid: 
Btaaa  v.  State,  15  0.  C.  C.  (N.S.)  189,  23 
O.  C.  D.  150  [affirmed,  without  opinion.  Btaaa 
V.  State,  81  O.  8.  497]. 

Vn,  POWER  OF  BOARD  OF  EDUCATION 
TO  PROTECT  HBALTH. 

G.  C,  fi  7686,  confers  authority  on  the 
board  of  education  to  make  and  enforce  rules 
to  secure  vaccination  to  prevent  the  spread 
of  smallpox;  State,  em  rel.,  T.  Barberton,  19 
0.  C.  D.  375;  Carr  v.  Board  of  Education, 
1  O.  N.  P.  (N.S.)  602,  13  O.  D.  (N.P.)  430. 

G.  C,  S  7686,  authorizing  and  empowering 
the  board  of  education  of  each  school  district 
to  make  and  enforce  such  rules  and  regula- 
tions to  secure  the  vaccination  of  and  to  pre- 
vent the  spread  of  smallpox  among  the  pupils 
attending  or  eligible  to  attend  the  schools  of 
the  district,  as  in  its  opinion  the  safety  and 
interest  of  the  public  require,  is  constitu- 
tional; State,  em  rel.,  v.  Board  of  Education, 
76  O.  S.  297,  IV  Longsdorf's  Notes,  1025. 

A  parent  who  sends  his  child  to  a  public 
school  and  is  willing  to  continue  so  to  do, 
but  the  child  is  excluded  for  failure  to  com- 
ply with  a  rule  of  the  board  of  education  re- 
quiring vaccination,  is  not  liable  to  convic- 
tion under  the  compulsory  education  act: 
State  v.  Tumey,  12  O.  C.  C.  (N.S.)  33,  21 
0.  C.  D.  222. 

The  fact  that  it  is  the  policy  of  the  state 
to  encourage  education,  and  to  enforce  at- 
tendance at  school  (see  G.  C,  8  7762,  et  aeq.) 
does  not  render  invalid  a  rule  which  required 
vaccination  for  smallpox  as  a  condition  of 
admission  to  the  public  schools:  State,  em 
rel.,  V.  Board  of  Education,  7  O.  0.  C.  (N.S.) 
608,  IB  0.  C.  D.  376. 

Vin.   HEALTH  AS  CONDITION  IN  POL- 
ICY  OF  INSURANCB. 

See  Insdsanob. 
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IX.    SICKNESS  AS  DISCHARGE  OF 
CONTRACT. 

If  the  contract  be  for  the  entire  school 
year,  it  may  be  diBcharged  by  the  son  be- 
coming disabled  by  iUnees  from  attending  the 
full  year.  Both  parties  must  be  deemed  to 
hare  acted  on  the  assumption  that,  if  such 
an  event  iotervened,  the  agreement  for  the 
full  school  year  would  be  discharged:  Qroff 
V.  Bertenatein,  12  O.  a  G.  (N.8.)  S15,  21 
O.  C.  D.  633. 

X.  EVIDENCE. 

A  nonexpert  medical  witness  may  testify 
as  to  apparent  suffering  and  pain  as  com- 
plained of  by  a  party  while  under  hi*  obser- 
vation' but  is  not  competent  to  give  the 
cause  or  character  of  the  disease  nor  evidence 
as  to  what  pain  was  suffered:  Railufay  Go, 
V.  Beckwith,  12  O.  C.  D.  669;  Raihcay  T. 
atephiaon,  12  0.  C.  D.  631. 

Where  the  state  of  health  of  the  person  is 
in  question,  and  one  side  introduces  evidence 
showing  that  such  person  could  and  did,  about 
the  time  in  question,  walk  about  the  house 
and  on  the  streets  and  in  other  places,  it  ia 
competent  for  the  other  side  to  prove  that 
about  the  same  time  the  person  in  question 
walked  but  little:  Insurance  Co.  v.  Bowie, 
68  0.  S.  614,  IV  Longsdorf's  Notes,  049. 

For  the  general  discussion  of  the  subject 
of  evidence,  see  Evidence. 

HEALTH  BOARD. 

See  Health. 

HEALTH  INSURANCE. 

See  Insurance. 

HEALTH  OFFICER. 

See  Health. 

HEALTH,  STATE 
BOARD  OF. 

See  Health. 

HEARINGS. 

For  judicial  hearings,  see  Tbial  and  cross 
refo^tces  thereando'. 

When  a  public  officer  may  he  removed  for 
specified  causes,  such  facts  must  be  stated  as 
in  judgment  pf  law  constitute  the  cause  re- 
lied on,  and  an  opportunity  afforded  the 
officer  to  be  heard,  before  he  can  legally  be 
removed :  State  v.  Bogtan,  64  O.  S.  632>  IV 
Longadorf  s  Notes,  877.  See  also  OmcB. 


A  magistrate  hears  a  case  within  the  con- 
templation of  a  statute  where  there  is  a  plea 
of  guilty:  State  v.  Borham,  78  O.  S.  358,  IV 
Longsdorfs  Notes,  991. 

An  adjournment  of  the  hearing  of  a  mo- 
tion for  a  new  trial  beyond  the  time  limited 
by  G.  C,  S  10S52,  has  the  effect  of  discon- 
tinuing the  action  unless  it  appears  of  rec- 
ord that  the  parties  consented  to  such  ad- 
journment: Thompson  v.  Ackermatt,  21  O. 
C.  C.  740,  12  0.  C.  D.  466.   See  also  Courts. 

O.  C,  i  11410,  fixes  the  time  of  hearing 
within  one  year  from  the  time  In  which  it 
could  first  have  been  made.  A  right  to  re- 
vivor is  a  matter  of  right  only  under  the  con- 
ditions and  within  the  time  limited  by  stat- 
ute: Spaeth  V.  Sella,  8  0.  L.  R.  439. 

G.  C.,  { 11403,  contemplates  a  hearing  to 
be  had  within  a  specified  time,  and  if  suffi- 
cient cause  be  not  shown  against  a  rcnrivor, 
the  conditional  order  is  then  made  final  and 
the  action  stands  revived:  Spaeth  t.  SeUa, 
176  Fed.  707,  16  O.  F.  D.  410,  8  O.  L.  R.  430. 

HEARSAY. 

See  EvmcNCE. 

HEAT  AND  POWER. 

The  curative  provisions  of  R.  S.,  1  1636-100, 
paragraph  18  (see  O.  C,  {3644)  validating 
ordinances  theretofore  enacted  granting  fran- 
chises to  lay  pipes  for  a  heating  system,  are 
general  in  form,  and  will,  in  the  absence  of 
proof  that  they  apply  to  one  city  only,  be 
presumed  to  have  a  uniform  operation 
throughout  the  state:  Columhua  T.  Heating 
it  L.  Co.,  16  O.  D.  (N.P.)  311. 

The  curative  provisions  of  R.  S.,  S  1536-100, 
paragraph  18  (see  G.  C,  f  3644)  are  not  in- 
valid on  the  ground  of  their  unequal  operation 
as  to  all  corporations  of  the  same  class, 
merely  because  this  section  establishes  twen- 
ty-five years  as  the  majtimum  period  for 
which  certain  franchises  may  thereafter  be 
granted,  and  the  curative  provisions  mi^t 
operate  to  validate  previous  ordinances  grant- 
ing like  franchises  for  a  longer  pffiod:  Co- 
lumhua  V.  Beating  d  L.  Co.,  16  0.  D.  (N.P.) 
311. 

An  ordinance  granting  to  a  corporation 
the  right  to  the  use  of  the  streets  for  pipes 
or  conduits  for  the  purpose  of  supplying  com- 
pressed air,  to  transmit  packages  of  the  va- 
riouB  individuals  who  may  apply  and  pay  for 
such  service,  is  not  within  R.  S.,  {2651-17 
(repealed,  96  v.  06;  for  analogous  sectiot, 
see  G.  C.,  {  3044),  authcffUing  franehisea  for 
the  transmission  of  heat  and  power.  SucOi 
ordinance  does  not  authorlce  the  convcgraaea 
of  compressed  air  as  a  poww  fw  1^  boHflt 
of  the  inhabitants  of  the  municipality,  as  re- 
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qnired  by  the  terms  of  that  section:  Atnpt 
T.  Cilteinmtti,  21  O.  C.  C.  300,  U  O.  C.  D.  806. 
See  also  Fiiidhatio  Tcbbb. 

HEAT  OF  PASSION. 

See  Hoincnw. 

HEIGHT  OF  FENCE. 

See  EAawmmr. 

HEIR-AT-LAW. 

Bee  "Bmob. 


HEIRLOOMS.  ETC. 

The  rule  that  an  injunction  will  not  be 
granted  against  an  aetioB  at  law,  where  full 
defense  may  be  made  in  lueh  action  is  gen- 
eral but  not  universaL  A  distinctly  marked 
exception  to  this  rule  is  where  a  pledge  is  a 
subject  of  controverBy  and  ia  a  family  relic, 
ornament  or  heirloom  having  a  special  value 
to  the  owner,  and  for  the  loss  of  which  dam- 
ages in  money  would  not  be  an  adequate 
compensation:  Sloane  v.  Glauaa,  64  O.  8. 
126,  IV  Longsdorf's  Notes,  868.  See  also 
IKJ  UNCXIOH. 


HEIRS. 

Scope  Note^— /nciudes  in  general  the  meaning  and  we  o/  the  word  "fcefrs*';  the  rights, 
powert  and  dutiea  of  haira,  and  inddente  thereto.  Xaoludea  deeeent  and  diatribuiion  of 
eatatet  of  deeeaeed  peraona;  future  eetatea;  wiUe,  etc. 

Cross  Keferences. 

For  heirs,  see  also  Disoent  and  DiaxBiBTrnoiT;  Wills,  Lboaoibs  and  DsnsBS. 
ANALYTICAL  OUTLINE. 


L 

DeflnttUm. 

H 

Heamiifi:  and  Use  of  Word  "Hein. 

m. 

Adopted  Hein. 

IV. 

Property-rights. 

V, 

Powers  and  Duties. 

VI. 

Parties. 

vn. 

Limttations. 

vm. 

Jurisdiction. 

IZ. 

Pleading. 

X 

Evidenoe. 

I.  DEFINITION. 

At  common  law  an  "heir"  is  defined  to  be 
"one  who  is  bom  or  begotten  in  lawful  wed- 
lock, and  upon  whom  the  law  casts  the  estate 
in  lands,  tenements  or  hereditaments,  imme- 
diately upon  the  death  of  the  ancestor":  A«- 
aoeiation  v.  Pollard,  3  O.  C.  C.  577,  2  0.  C.  D. 
333. 

An  heir  at  common  law  is  one  who,  after 
his  ancestor's  death,  has  a  right  to  inherit 
all  tJie  inteetate  estate:  Ober  t.  Hiokow,  19 
O.  C.  C.  42.  10  0.  a  D.  128. 


n. 


MEANING  AND  USE  OF  WORD 

"HEIRS." 


The  words  "heirs  at  law"  in  their  strictly 
technical  import,  mean  "the  person  or  per- 
wni  appointed  by  law  to  succeed  to  the  es- 
tate in  case  of  intestacy":  Miller  v.  Miller, 


0  O.  C.  C.  (N.6.}  242,  19  O.  C.  D.  451  [af- 
firmedi  without  opinion,  MtUer  T.  Miller,  77 
O.  S.  643]. 

The  word  "heirs"  in  its  ordinary  sense  is  a 
word  of  limitation  and  not  of  purchase:  Mo- 
Daniel  v.  Haya,  6  O.  N.  P.  (N.S.)  435,  15 
O.  D.  (N.F.)  661  taffirmed,  McDaniel  v.  Haj/a, 
6  0.  C.  C.  (N.S.)  257  s  McDaniel  v.  Hays, 
74  O.  8.  615,  IV  Longsdorf's  Notes,  1012]. 

"Heirs"  is  a  technical  legal  term,  and  in 
its  primary  use  and  meaning  is  a  word  of 
limitation  defining  an  estate  of  inheritanee. 
and  not  a  word  of  purchase,  designating  a 
po-Bon  or  class  of  persons  upon  wlmn  an 
estate  ahall  devolve  by  force  of  the  instra- 
ment  in  which  it  is  used:  Balhy  t.  Hange- 
tler,  3  O.  C.  C.  (N^)  161,  13  0.  C.  D.  504. 

The  expressed  intention  of  the  testator 
will  fix  the  meaning  of  the  word  "heir": 
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Eiereted  v.  Smith,  8  0.  N.  P.  378,  Ifr  O.  D. 
(N.P.)  279.  See  also  Wnxs,  Lbqacies  and 
Devises. 

While  the  word  "heirs"  may  be  constmed 
M  a  word  of  purchase,  and  to  mean  "chil- 
dren/' this  meaning  can  not  be  assigned  un- 
less it  very  clearly  appears  that  it  was  used 
in  that  sense  by  the  testator.  Conjecture  will 
not  suffice:  McDaniel  v.  Hai/s,  6  O.  K.  P. 
(N.S.)  435,  15  0.  D.  (N.P.)  661  [affirmed, 
without  opinion,  McDaniel  v.  Baya,  74  O.  S. 
615,  IV  LoDgsdorfs  Notes,  1012,  6  O.  C.  C. 
(N.S.)  2573. 

The  word  "heira"  in  a  will  pnmding  that 
"if  eithra'  of  my  aaid  sons  should  die  before 
the  decease  of  my  said  wife,  then  the  ehare 
of  said  deceased  son  shall  go  to  his  heirs,"  is 
not  a  word  of  limitation;  iicDaniel  T.  Bayt, 
e  O.  G.  C.  (N.S.)  2S7  [afflrmiDg  McDaniel 
V.  Hays,  6  O.  N.  P.  (N.S.)  435,  15  O.  D. 
<N.P.)  661;  affirmed,  without  opinion,  Mc- 
Daniel  t.  Hay«,  74  O.  S.  615,  XV  Longsdorf's 
Notes,  1012]. 

While  the  use  of  the  word  "heirs"  in  wills 
is  flexible,  it  is  to  be  given  its  strict  tech- 
nical meaning  therein  unless  from  the  con- 
text or  other  aids  of  construction  it  appears 
clearly  that  it  was  not  so  intended:  Halley 
T.  Hengttler,  3  O.  C.  C.  (N-S.)  161,  13  O.  C. 
D.  604. 

A  testator  may  use  the  word  "heir"  with- 
out its  usual  legal  sense,  or  if  the  plain  in- 
tention manifested  in  the  will  shows  that  it 
was  not  employed  in  its  usual  legal  sense, 
but  with  words  of  explanation  showing  the 
manifest  intent  of  tha  testator,  it  can  be 
made  a  word  of  purchase:  Kiented  v. 
Smith,  8  O.  N.  P.  878,  10  O.  D.  (NJ>.)  279. 

The  word  "heir  or  creditor"  ixk  G.  C, 
S  10724,  may  be  construed  to  mean  devisees 
and  l^atecs  or  any  person  whomsoever, 
whose  property  is  or  may  be  affected  by  the 
recovery  of  the  judgment,  and  as  such  they 
have  the  right  to  file  in  the  probate  court 
a  written  requisition  on  the  executor  to  dis- 
allow and  reject  any  claim  presented  for  al- 
lowance; and  such  devisees  and  l^teea  are 
proper  parties  in  any  action  brought  upon 
a  claim  rejected  under  such  requisition  and 
have  the  right  to  defend:  Todd  v.  Todd,  6 
O.  C.  C.  (N.S.)  105,  17  0.  C.  D.  224.  See  also 
EXSCUTOBB,   AdUINISTBATOBS  Alto  AdMINIS- 

TBATioN  or  Estates. 

At  common  law,  the  use  of  the  word  "heirs" 
is  essential  to  the  conveyance  of  an  estate  in 
fee  simple;  this  rule  is  still  in  force  in  Ohio: 
Sheets  V.  Mouat,  5  O.  N.  P.  (N.S.>  22,  18 
O.  D.  (N.P.)  121.  See  also  Deeds. 

In  Ohio  it  is  necessary,  as  a  general  rule, 
to  use  the  word  "heirs"  in  a  deed  to  convey 
an  estate  of  inheritance:  Lee  v.  Scott,  6  0. 
C.  C.  (N.S.}  360,  16  O.  C.  D.  799. 


A  deed  upon  an  adequate  valuable  eonsid- 
eration  to  grantee,  "to  her  and  her  children 
and  assigns  forever,"  with  warranty  "to  her 
and  her  children,  heirs  and  assigns,"  conveys 
an  estate  in  common  in  fee  simple  to  grantee 
and  her  children  living  at  the  time  of  the 
conveyance:  Sheets  v.  Mouat,  6  O.  N.  P. 
(N.S.)  22,  18  O.  D.  (N.P.)  121. 

The  word  "heirs"  in  a  will  disposti^  of 
property  in  case  of  the  death  of  a  devisee 
"without  heirs,"  must  be  taken  in  its  tech- 
nical legal  sense  unless  sufficient  showing  be 
made  that  the  testator  intended  otherwise. 
When  the  lat^ptage  of  the  will  and  the  cir- 
cumstances surrounding  the  testator  at  the 
time  of  its  execution  create  a  doubt  as  to 
whether  the, testator  intended  to  use  the 
word  "heirs"  in  the  sense  of  "ehildren,**  tiiat 
doubt  is  sufficient  to  prevent  the  word  "heirs" 
from  beii^  construed  in  any  otiier  thu  its 
usual  technical  sense:  St.  Marka  Lodge  T. 
Darrow,  16  0.  D.  (N.P.)  120. 

"Heirs"  as  beneficiaries  in  a  mutual  as- 
sessment policy  payable  to  the  executor  for 
the  benefit  of  my  legal  heirs  means  dis- 
tributees under  the  statute  of  descents  as 
here  brothers  and  sisters:  In  re  Setate  of 
Andreas,  5  O.  N.  P.  253,  6  O.  D.  (N.P.)  174. 
See  also  Insukanoe. 

The  following  language  in  the  will  in  this 
case  "shall  descend  and  fall  to  her  \tgal 
heirs"  indicates  that  the  testator  used  the 
words  "legal  heirs"  in  their  strict  technical 
sense,  and  meant  ther^y  to  indicate  the  per- 
son or  persons  appointed  by  law  to  sueeeed 
to  the  estate:  Reif  t.  Vlmer,  9  O.  N.  P. 
(N.&)  284,  20  0.  D.  <N.P.)  842  [ease  af- 
firmed, see  9  O.  N.  P.  (N.S.)  2S4,  20  0.  D. 
(N.P.)  342]. 

Where  a  testator  devises  real  estate  to  his 
son  for  life  with  remainder  to  his  lawful 
heirs,  and  the  son  marries  after  the  death  of 
the  testator,  the  wife  upon  the  death  of  the 
son  takes  as  heir  where  there  is  nottiing  in 
the  will  tending  to  show  that  the  testator 
used  the  words  "lawful  heirs"  in  a  different 
sense  from  their  strict  technical  import: 
MUler  V.  Miller,  9  0.  C.  C.  (N.a)  248,  19 
O.  C.  D.  461  [affirmed,  without  opinion,  JfU- 
ler  V.  Miller,  77  O.  S.  643]. 

In  a  will  the  term  "lawful  heirs"  refers  to 
those  who  answered  that  description  at  the 
time  of  the  testator's  death,  rather  than  those 
falling  within  that  class  at  the  time  of  the 
contingency  provided  for  in  the  will,  and  the 
distribution  should  he  made  per  stirpes,  rep- 
resentatives taking  the  share  which  would 
have  gone  to  the  ancestor  if  living,  except 
where  the  will  provides  otherwise:  Miller  v. 
iraier,  15  O.  C.  C.  (NJS.)  481,  24  O.  a  D. 
43  [affirming  Jffller  T.  Miller^  18  0.  N.  P. 
(N.S.)  1]. 
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in.   ADOPTED  HEIRS. 

One,  not  of  the  blood  of  the  testator  who 
haa  been  designated  an  heir  under  favor  of 
G.  C^t  1 is  not  iasne  of  the  body  of  such 
testator  within  the  meaning  of  O.  8 10604. 
Hence,  bequests  in  the  will  to  benevolent,  re- 
ligiou8>  educational  or  charitable  purposeB, 
are  not  rend«red  invalid,  as  respects  such 
heir,  by  reason  of  the  fact  tint  the  will  was 
executed  within  one  year  ol  the  decease  of 
the  testator:  Theohald  v.  Fugmmtn,  64  0.  S. 
473,  IV  Longsdorfe  Notes,  876  [reversing 
Ft^ann  v.  Theobald,  12  O.  C.  D.  720].  See 
also  CHAHITIgS. 

A  person  adopted  and  designated  as  an 
heir  under  C,  8S  8030  and  8508,  can  not 
he  r^arded  as  issue  and  take  under  a  devise 
to  his  adopter  and  to  the  isaue  of  her  body  in 
fee,  with  reversion  in  ber  surviving  brothers: 
Richardson  T,  Stock  Yards  Co.,  8  0.  N.  P. 
213,  11  O.  D.  (N.P.)  367.  See  also  Wills, 
Legacies  aitd  Devises. 

There  can  be  no  heirship  by  an  adoption 
in  fact,  as  where  the  child  is  given  the  name 
of  the  adoptive  parents  and  called  their 
child  and  taught  to  believe  she  is  such,  see 
Shahan  T.  Swan,  48  0.  S.  25,  IV  Longsdorf'a 
Notes,  400.  There  can  be  no  heirship  by 
treating  an  illegitimate  child  as  legitimate: 
Kendall  v.  Kendall,  8  Dee.  Sep.  428,  8  Bull. 
1.   See  also  Adoptioh. 

The  probate  judge  may  take  the  declaration 
of  a  person  designating  an  heir  under  0.  C, 
I  8598,  at  other  places  in  the  counfy  than  in 
court,  for  the  proceeding  is  eai  parte,  affects 
no  vested  rights,  is  made  by  a  judge  and  not 
by  a  court,  and  the  entry  is  not  a  judgment: 
Bird  T.  Young,  66  O.  S.  210,  IV  Longsdorf  s 
Notes,  688.  See  also  Coubts. 

An  entry  of  the  fact  that  a  person  ap- 
peared and  declared  that  another  should  be 
his  har  under  G.  C,  1 8598,  is  not  a  judg- 
ment: Bird  T.  Young,  66  O.  S.  210,  IV  Longs- 
dorf s  Notes,  688.  See  also  JmnuKNT. 

IV.  PROPERTY-RIGHTS. 

G.  C,  88  10661,  10663,  are  independent  but 
not  inconsistent  provisions;  each  covers  a 
case  not  covered  by  the  other:  Jnsnrance  Co. 
T.  ZMkey,  66  0.  8.  283,  IV  Longsdorrs  Notes, 
904.   See  also  Desoett  and  DiaTammoN. 

Heirs  presumptive  or  apparent,  although 
tiicy  have  no  vested  interest  In  trust  prop- 
erty, have  rights  that  should  be  protected  by 
the  courts,  rad  they  cm  be  heard  as  excep- 
tors to  the  pn^Kwed  termination  of  the  trust 
if  their  rights  under  the  will  are  thereby 
aifected:  Kiersted  v.  Bmith,  8  0.  K.  P.  378, 
10  O.  D.  (N.P.)  270.  See  also  Tbubtb. 

G.  C,  88  8080  and  8608,  permitting  the 
adoption  of  children  and  designation  of  heirs, 
confer  the  right  and  power  upon  an  adopter 


to  prescribe  who  shall  be  heir  to  himself, 
but  do  not  extend  the  power  so  that  he  may 
designate  who  may  take  the  property  of  some 
one  else,  nor  give  him  the  right  to  change 
without  the  consent  of  the  donor  of  an  estate 
tail,  or  those  in  privity  with  him,  the  course 
of  succession  prescribed  by  the  donor,  so  as 
to  diveet  him  or  his  heirs  of  vested  rights: 
Richardson  v.  Stock  Ya/rds  Co.,  8  O.  N.  P. 
213,  H  O.  D.  (N.P.)  367. 

Where  a  testatrix  having  a  child  living, 
devises  all  her  estate  to  a  third  pawn  (in 
this  case  her  husband),  without  nuking  pro- 
vision in  htr  will  for  an  after-bom  ehiM, 
sueh  after-bom  child,  if  it  survive  the  tes- 
tatrix, by  virtue  of  the  provision  of  G.  C, 
8  10563,  will  inherit  from  the  mother,  as  her 
heir  at  law,  as  if  she  died  intestate,  notwith* 
standing  tliat  by  clear  and  explicit  language 
in  the  will,  sueh  testatrix  undertakes  to  dis- 
inherit Budi  after-bom  child:  Inauranoe  Co. 
V.  Lushey,  66  O.  8.  233,  IV  LongadOTTs  Notes, 
004. 

Under  a  devise  "to  my  said  son"  of  the  un- 
divided one-half  of  certain  real  estate,  "to 
have  and  to  hold  the  said  property  for  his 
life,  and  the  remainder  over  at  his  death  to 
the  heirs  of  bis  body,  their  heirs  and  assigns 
forever  share  and  share  alike,"  the  children 
of  the  said  son  of  the  testatrix  are  seized  with 
a  fee  simple  title:  Poor  v.  Hart,  11  0.  N.  P. 
(N.S.)  49,  21  0.  D.  (N.P.)  260  laffirmed, 
without  opinion,  Hart  v.  Poor,  84  0.  S.  489]. 

The  right  of  an  administrator  to  subject 
the  lands  of  hia  intestate  to  the  payment  of 
the  debts  of  the  estate  is  superior  to  the 
right  of  the  heirs  at  law  to  have  partition 
of  such  lands,  and  when  the  administrator 
finds  the  personal  estate  to  be  insufficient  for 
the  payment  of  debts,  it  is  his  duty  to  apply 
to  the  probate  or  common  pleas  court  forth- 
with for  authority  to  sell  real  estate:  Stout 
v.  Stout,  82  0.  S.  358. 

The  personal  property  of  a  deceased  per- 
son does  not  vest  in  his  heirs,  but  is  in  abey- 
ance until  administration  is  granted,  and  is 
thai  vuted  in  the  administrator  by  relation 
from  tiie  time  of  death;  UoBride  T.  Vance, 
73  O.  8.  268,  IV  LongsdorPs  Notes,  1002. 

No  right  of  action  on  a  promissory  note 
belonging  to  a  deceased  person  is  shown  by 
a  party  by  proof  of  possession,  and  that  he 
is  the  sole  heir  of  the  decedent:  MoBride  v. 
Fanoe,  73  O.  S.  2S8,  IV  Longsdorf s  Notes, 
1002. 

G.  C,  8  10681,  provides  against  the  lapse 
of  a  devise  to  "any  child  or  other  relative" 
of  the  testator  who  dies  leaving  issue.  A 
devise  to  one  whom  the  testator's  daughter 
had  adopted  under  U.  C,  8  8030,  and  also 
had  designated  as  heir  nnder  G.  C,  8  8698, 
thus  standing  like  a  grandchild  to  the  testa- 
tor, does  not  lapse  by  the  death,  leaving 
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inue,  of  such  person  before  testator:  Wkite 
T.  Agnew,  38  Bull.  47  [without  opinion  by 
supreme  court).  See  also  WnJ^s,  Libacibs 
AND  Detisbs. 

An  equity  suit — as  a  creditor's  bill — lies 
to  reach  an  heir's  interest  in  an  executor's 
hands,  for  this  court  can  mould  its  decrees 
so  as  not  to  interfere  with  the  exclusiTe  ju- 
risdiction of  the  probate  court:  Botioell  T. 
Ball,  6  0.  N.  P.  497.  8  O.  D.  (N.P.)  590. 
See  also  CBEDrtoB'B  Bill. 

Under  a  devise  of  nonancestral  property  to 
a  daughter  for  life  and  at  her  death  to  her 
legal  heirs,  tiie  l^al  heirs  are  to  be  deter- 
mined under  the  provisions  of  G.  C,  8  8574, 
and  will  descend  to  a  half  sister  of  the  life 
tenant  in  preference  to  brothers  and  sisters 
of  the  testator:  Reif  T.  Vlmer,  9  0.  N.  P. 
(N.S.)  234,  20  O.  D.  (X.P.)  342  [case  af- 
firmed, see  Reif  T.  Vlmer,  9  0.  N.  P.  (N.S.) 
234,  20  O.  D.  (NJP.)  342]. 

V.   POWERS  AND  DUTIES. 

An  heir  can  prevent  a  sale  of  real  estate 
for  the  payment  of  debts,  and  have  a  parti- 
tion, only  by  giving  bond  for  the  payment  of 
debts,  etc,  as  provided  by  G.  C,  1  10785: 
Btout  V.  Stout,  82  0.  S.  358. 

An  action  to  contest  a  will  can  be  main- 
tained only  by  one  who  was  interested  in  the 
will  at  the  time  it  was  admitted  to  probate: 
De  Bow  V.  Church,  10  O.  N.  P.  (N^.)  444. 
See  also  Wills,  Lbgaoieb  and  DEnssa. 

An  heir  has  no  right  to  prosecute  error 
proceedings  to  a  judgment  in  an  action  to 
compel  the  allowance  of  a  claim  unless  the 
'claim  was  disallowed  upon  his  requisition: 
Kemper  T.  BiUU^ng  4  Loan  Co.,  S  O.  N.  P. 
(N.8.}  403,  18  O.  D.  (NJP.)  484.   See  also 

EZEOUTOBS,  ADHINISTBATOBS  AND  ADUNIS- 
TEATION  09  EaTATKS. 

It  is  the  duty  of  the  widow  as  the  heir  or 
next  of  kin  of  her  deceased  husband  to  dis- 
pose of  his  body  in  a  reasonable  a&d  sanitary 
manner,  and  where  in  conformity  with  his 
stressed  desire  she  elects  to  cremate  his 
body,  injunction  will  not  lie  agunst  that 
method  of  disposal,  where  baaed  only  on  sen- 
timental objections  to  cremation  on  the  part 
of  other  near  relatives;  Etfan*  T.  Evans,  12 
O.  N.  P.  (N.S.)  619. 

VI.  PARTIES. 

Under  a  will  directing  the  sale  of  real  es- 
tate and  the  distribution  of  proceeds  in  a 
prescribed  manner,  the  executors  t^e  the 
fee  in  the  real  estate,  and  with  it  the  right 
of  possession;  and  the  executors  may  main- 
tain an  action  for  possession,  under  G.  C., 
1 11904,  against  one  wrongfully  in  posses- 
sion, and  the  heirs  are  not  necessary  parties: 
Martin  y.  Spurrier,  13  O.  G.  D.  110. 


In  this  state  an  heir  is  not  a  party  to  a 
suit  to  compel  the  allowance  of  a  claim  unless 
the  claim  was  disallowed  upon  his  requisi- 
tion: Kemper  v.  Buildwg  d  Loan  Co.,  5  O. 
N.  P.  {N.S.)  403,  18  O.  D.  (N.P.)  484. 
See  also  Exeoutobs,  AniciNiSTEATCMts  and 
Adicinistbation  or  Estates. 

A  judgment  quieting  title  to  certain  lands 
in  an  action  against  the  unknown  heirs  of  a 
deceased  ancestor  is  not  binding  on  heirs  not 
made  parties  who  were  not  only  known,  but 
whose  place  of  residence  was  known  to  plain- 
tiffs: Wilson  T.  Wilton,  3  O.  L.  R.  389,  51 
BulL  344  [affirmed,  Wilson  v.  WHson,  6  O.  N. 
P.  (N.S.)  489,  18  O.  D.  {N.P.)  711;  reversed, 
Wilson  V.  WHson,  11  0.  C.  C.  (N.S.)  460,  21 
O.  C.  D.  39].   See  also  QuminQ  Titlb. 

An  action  brought  to  quiet  title  to  land 
against  W  if  living,  and  if  dead,  then  against 
bis  unknown  heirs,  in  which  action  service 
was  made  by  publication  and  a  decree  rax- 
dered  quieting  ^e  title  of  plaintiff,  does  not 
affect  the  title  of  heirs  of  W,  whose  names 
and  places  of  residence  in  Ohio  are  known  to 
the  plaintiff,  and  who  are  not  named  as  par- 
ties, or  sored  with  summons,  and  who  have 
no  actual  notice  of  such  action,  and  such 
heirs  are  not  barred  by  the  proceedings  from 
asserting  their  interest  fai  sueh  land:  Wit- 
son  T.  Wilson,  11  O.  C.  a  (N.S.)  450,  21  O. 
C.  D.  39  [reversing  Wilson  T.  Wilson^  6  O.  N. 
P.  (N.S.)  489,  18  0.  D.  (N.P.)  711]. 

Vn.  LIMITATIONS. 

Where  a  cause  of  action  accrues  before  the 
expiration  of  the  time  in  which  an  executor 
may  be  sued,  suit  can  not  be  maintained 
against  the  heirs,  under  G.  C,  10876  and 
10877,  relating  to  estate  of  deeawed  persons 
in  the  hands  of  heirs,  etc.:  Bevitt  t.  Dtehl, 
12  O.  D.  (N.P.)  383. 

Where  defendant  in  aa  action  to  enforce 
stockholder's  statutory  liabilify  died»  pending 
suit,  in  October,  189S,  and,  without  levivmr 
in  the  name  of  tiie  executor  of  deceased,  siip- 
pointed  in  Octoiier,  1895,  a  judgment  was 
taken  against  deceased  defendant  May  20, 
1809,  an  action  1^  a  receiver  appointed  to 
collect  the  jud^ents  rendered  in  such  stock- 
holder's action,  was  filed  Hay  16,  1900, 
against  tiia  heirs  of  such  deceased  Judgment 
debtor,  is  within  G.  C.  i  10746,  as  it  existed 
October,  1896,  providing  a  four-year  limita- 
tion within  which  suits  might  be  brought 
against  an  executor,  and  not  within  the 
amended  statute  of  April  8,  1898,  reducing 
the  limitation  to  two  years:  Bevitt  V.  DieAI, 
12  O.  D.  (N.P.)  383. 

VIII.  JURISDICTION. 

The  probate  court,  under  the  law  of  Ohio, 
is  without  jurisdiction  to  determine  to  whom 
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the  estate  of  a  decedent  Bhall  be  distributed, 
but  is  limited  in  its  juriBdiction  to  disputes 
■a  to  the  amount  which  a  particular  heir  or 
heirs  shall  receive;  the  determination  as  to 
what  persona  shall  participate  in  the  estate 
must  be  made  by  the  executor  or  administra- 
tor on  his  own  responsibility,  and  in  case  of 
error,  without  recourse  to  the  protection  of 
an  order  of  court:  Skardon  t,  Robinson,  8 
O.  L.  K.  412,  66  Bull.  373.  See  also  CooSTB. 

IX.  PLEADING. 

Plaintiffs  suii^  as  heirs  must  show  how 
tbey  became  such.  Merely  averring  that  they 
are  heirs  does  not  set  out  a  good  title:  Wald- 
stnith  \.  Waldemith,  2  O.  156,  I  Longsdorfs 
Notes,  114,  See  also  Pliadiuqs. 

A  demurrer  does  not  lie  to  the  petition  of 
a  widow  to  set  aside  a  contract  embodying  a 
family  aettlanent  entered  into  between  her- 
self and  the  heirs  at  law  of  her  deceased 
husband,  where  she  bad  no  knowledge  of  the 
value  of  her  rights  or  of  the  law  governing 
them,  and  was  misinformed  by  the  adminis- 
trator with  refercoiee  thereto  both  as  to  tbe 
law  and  the  faets,  and  was  told  by  the  hairs 
that  the  proposed  settiement  was  all  she  was 
entitled  to  and  by  an  attorn^  that  it  was 
the  only  settlement  which  could  be  made  and 
die  believed  these  statements  and  relied  upon 
than  until  a  comparatively  recent  date  when 
the  discovery  was  made  by  her  that  her  in- 
terest in  tiie  estate  was  much  more  valuable 
than  was  assumed  in  the  contraet  of  setUe- 
ment:  FvUmr  v.  Melehen,  10  O.  N.  P.  (N.S.) 
426,  21  a  D.  (N.P.)  202. 

X.  EVIDENCE. 

A  pat^age  of  letters  dated  from  twenty- 
nine  to  thirty-five  years  ago  and  bearing  ^1 
the  appearance  of  age,  found  wrapped  together 
is  a  dresser  draww  of  the  decedent  by  his  ad- 
ministrator, immediately  following  his  death 
and  before  any  one  else  had  entered  the 
house,  are  competent  as  evidence  in  establish- 
ing heirship:  Riordan  v.  Denehy,  0  O.  N.  P. 
<N.S.)  408,  20  0.  D.  <N.P.)  260. 

HEIRS  EXPECTANT  AND 
REVERSIONERS. 

See  Future  Iktebksts  ;  Fee  Tail. 

HEIRS  OF  THE  BODY. 

See  Feb  Tail. 

HENDLEY  LAW. 

For  the  Hendley  law,  see  Taxation. 


HEREDITAMENTS. 

A  grant  of  an  incorporeal  hereditament  may 
be  presumed  from  long  enjoyment.  The  mere 
fact  of  possesaion  for  a  length  of  time,  in 
analogy  with  the  statute  of  limitations,  is 
the  only  fact  to  be  proved,  from  which  fact 
alone  title  is  peremptorily  presumed:  Starke 
v.  Smith,  5  O.  455,  I  Ijongsdorf'a  Notes.  300. 
See  GsAnTSj  EviDBnci;  Real  Pbwesty,  and 
cross  references  thereunder. 

HERON. 

The  white  or  snowy  heron  is  a  vagrant 
species  of  "water  fowl,"  and  as  such  is  a 
game  bird  not  within  the  protection  of  the 
Ohio  statutes,  and  the  sale  of  its  plumage 
within  the  state  is  not  unlawful:  State  v. 
Abt,  15  0.  0.  C.  (N.S.)  26  [affirming  Abt 
V.  State,  9  0.  N.  P.  (N.S.)  311;  circuit  court 
affirmed  by  the  supreme  court,  without  opin- 
ion. State  V.  Abt,  83  O.  S.  451] ;  see  to  the 
same  effect:  State  T.  Solonum,  14  0.  C.  0. 
(N.S,)  590. 

HIDDEN  DANGERS. 

See  Nbolioekce;  Non-disolosubb;  Fbaud 
AND  Deceit. 

HIGH  EXPLOSIVES. 

See  Explosives. 

HIGH  SCHOOLS. 

G.  C,  8  7740,  providing  for  the  payment 
by  the  board  of  education  of  a  township  of 
the  tuition  of  pupils  of  that  township  at- 
tending  high  schools  in  the  same  or  in  an 
adjoining  county  are  directory  and  not  man- 
datory: State,  ea  rel.,  T.  Board  of  Education, 
21  0.  C.  C.  383,  12  O.  C.  D.  337  [for  opinion 
in  lower  case,  see  State,  ex  rel.,  v.  Board  of 
Education,  8  O.  N.  P.  186,  11  O.  D.  (N.P.) 
422]. 

The  word  "shall"  in  said  sections  relating 
to  the  payment  of  tuition  of  students  at- 
tending high  schools  in  townships  otiher 
than  that  in  which  they  reside,  does  not 
make  the  act  mandatory,  no  proviuon  being 
made  for  the  levying  of  taxes  to  meet  such 
expense,  and  it  being  contrary  to  reasmi  and 
the  constitution  to  require  the  payment  of 
such  ticpense  frran  funds  levied  for  the  eom- 
mtm.  schools,  and  especially  in  eases  where 
such  depletion  would  impair  the  ueefulnett 
of  the  latter:  State,  ea  rel.,  v.  Board  of 
Ednoation,  21  0.  C.  C.  383,  12  O.  a  D.  337 
[for  opinion  in  lower  case,  see  State,  em  rvL, 
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T.  Board  of  Educatiom,  8  O.  K.  P.  186,  11  O. 
D.  (N.P.)  422]. 

Either  tbe  original  board  or  its  auccesaor, 
acting  in  good  faith  before  the  building  ie 
erected  or  commenced,  may  reconsider  the 
first  action  taken  in  that  behalf,  and  decide 
to  centraJize  the  schools  of  tbe  township  in 
two  places  instead  of  one;  and  its  discretion 
as  to  the  mode  and  manner  of  centralizing 
ioe  schools  can  not  be  controlled  by  manda- 
mus, notwithstanding  its  judgment  may  be 
at  fault;  if  at  tbe  time  of  suoh  reconsidera- 
tion there  is  a  contractor  holding  a  valid  con- 
tract for  the  erection  of  tbe  building,  his 
remedy,  is  at  law:  State,  ex  rel.,  v.  Board  of 
Education,  I  O.  C.  C.  {N,S.)  486,  15  0.  C. 
D.  424.  See  abo  Schools,  Public. 

HIGHEST  BIDDERS. 

See  ADonona;  Pdbuo  Contbaots. 

HIGHROADS. 

See  KoADS. 

HIGHWAY-CROSSINGS. 

For  highway  crossings  at  railroads,  see 
Neoliobncb  ;  Railboads. 

The  authority  granted  by  G.  C,  8  8863, 
to  county  commissionerB  and  a  railway  com- 
pany to  abolish  a  dangerous  rajlway  cross- 
ing and  substitute  therefor  a  crossing  other 
than  at  grade  is  not  limited  to  the  substitu- 
tion of  an  overhead  or  undergrade  crossing 
at  the  point  of  the  old  intersection,  but  a  de- 
tour may  be  made  for  a  short  distance  in 
the  highway  in  order  to  reach  a  more  prac- 
tical location  for  t^e  new  crossing:  Stoner 
V.  RaUu>ay,  B  O.  N.  P.  (H.8.)  837,  20  0.  D. 
{N.P.)  448. 

HIGHWAY  ROBBERY. 

See  BOBBBBT. 

HIGHWAYS. 

For  highways,  see  also  Boads;  Stbeets. 
For  tbe  dedication  of  highways,  see  Dnn- 

catioit. 

For  public  nuisance,  see  Nuisance. 

For  private  nuisance,  see  Nuisanok. 

The  term  "highway"  is  the  generic  name 
for  all  kinds  of  public  ways,  streets,  alleys, 
etc.,  and  is  a  way  open  to  all  people.  The 
term  "alley,"  used  in  a  plat,  will  be  taken  to 
mean  a  public  way  unless  the  word  "private'' 
is  prefixed  or  the  context  requires  different 
meaning  to  be  assigned:  Sullivan  v.  Cottun- 
but.  12  O.  D.  (N.P.)  660. 


The  rights  of  the  public  and  of  an  abutting 
property  owner  in  a  public  highway  are  en- 
tirely separate  and  distinct;  the  publio  has 
a  right  of  passage  and  a  right  to  improve 
and  use  the  highway  only  in  the  manner  and 
for  the  purposes  contemplated  at  the  time  it 
was  established,  and  the  abutting  property 
owner  has  the  right  to  all  uses  of  the  land 
not  inconsistent  with  this  right  of  passage 
and  improvement:  Tannian  T.  Telegraph  As- 
aooiation,  1  O.  N.  P.  (N.S.)  81,  13  O.  D. 
(N.P.)  730. 

An  actifMD  ean  not  be  maintained  upcm  the 
official  bond  of  a  county  eommi^oner  to  re- 
cover indemnity  to  the  county  on  account  of 
damages  which  it  has  been  eompelled  to  pi^ 
for  injuries  to  persons  and  property  remit- 
ing  from  the  n^Ugence  of  tli«  bcMrd  of  coun- 
ty commissioners  in  maintaining  a  highway: 
State  V.  OoUhu,  82  0.  S.  240  [affirming 
State  T.  CoUina.  8  0.  N.  P.  (N.S.)  65,  10 
O.  D.  (N.P.)  327]. 

The  highways  in  the  city  are  the  property 
of  the  state,  and  the  city  is  charged  with 
their  care  and  contrcJ;  Lumber  Oo.  v.  Rail- 
icoy,  11  O.  N.  P.  (N.S.)  289. 

The  owner  of  land  which  abuts  upon  a 
highway  has  three  different  classes  of  rights 
therein:  (1)  his  rights  within  his  lot  lines: 
(2)  his  rights  in  the  highway  witiiin  the  lot 
lines;  (3)  and  his  rights  in  the  highway  at 
either  side  of  the  lot  lines  extended:  ljumher 
Co.  T.  Railway,  11  O.  N.  P.  (N.8.)  280. 

The  property  right  of  an  abatting  land- 
owner in  the  highway  rests  upon  the  broad 
principle  that  the  right  of  prc^rty  in  gat- 
eral  is  not  limited  to  the  tangible  subject- 
matter  thereof,  but  includes  the  right  of  naer 
and  enjoyment  of  the  tangible  thing.  It  re- 
quires this  to  complete  the  oritit  of  the  right: 
Furnace  Co.  T.  Railioay,  0  O.  N.  P.  (NJS.) 
426,  20  O.  D.  (N.P.)  188  [affirmed,  with- 
out opinion.  Furnace  Oo.  t.  JZotltoay,  86  O. 
8.  3S4]. 

Where  the  record  of  a  roadway  as  shown 
by  plats  and  other  evidences  of  title  has  been 
destroyed,  its  width  at  a  particular  point 
may  be  established  at  sixty  feet  by  the  testi- 
mony of  persons  long  familiar  with  the  fencea 
and  land  lines  in  tbe  vicinity,  aided  by  an- 
cient private  plats  and  surveys,  and  particu- 
larly by  the  presumption  created  by  G.  C.> 
S7615:  Commit^onera  t.  JZosIwoy,  18  O.  N. 
P.  (N.S.)  129. 

No  lapse  of  time  bars  an  action  by  public 
officials  to  recover  lands  forming  part  of  a 
highway  or  street,  or  to  compel  the  removal 
of  obstructions  placed  thereon,  howerer  long 
they  may  have  been  maintained  and  regard- 
less of  their  character  as  to  permanency: 
(7omfflMMon«r<  V.  Raihoay,  12  O.  N.  P.  (N.S.) 
129. 
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The  fact  that  the  highway  which  ib  being 
obstructed  was  a  toll  road  at  the  time  the 
obstruction  was  placed  therein  and  was  not 
abandoned  by  the  company  then  owning  it 
for  more  than  twenty-one  years  after  the 
placing  of  the  obstructions  does  not  give  title 
by  adverse  possession  by  rendering  operative 
the  statute  of  limitations:  Commistioners  T. 
RaUtoay,  12  O.      P.  (N.S.)  129. 

A  railway  which  is  without  authority  under 
its  charter  to  use  the  highway  or  parts 
thereof  in  such  a  manner  as  to  interfere  with 
the  public  use  can  not,  after  having  occupied 
a  considerable  portion  of  a  highway  for  a 
great  number  of  years  with  the  abutments  of 
an  overhead  bridge,  plead  its  own  wrongdo- 
ing as  a  defense  against  a  public  demand  that, 
on  account  of  the  great  increase  in  traffic 
along  the  road  and  the  construction  of  street 
railway  trades  thereon,  these  obstructioiu  be 
removed:  OommiBaionera  t.  Railway,  12  O.  N. 
P.  (N.8.)  129. 

Time  does  not  run  agahut  the  public.  If 
a  highway  is  closed  up  title  can  not  be  ac- 
quired OS  against  the  city,  the  public,  or  the 
state:  Hoy*  t.  Park  Co,,  18  O.  D.  (N.P.)  67. 
See  also  Limitationh,  Statutb  of. 

An  act  rdating  to  hi^mys  restricted  to 
counties  havii^  cities  of  the  first  grade  of 
the  second  class,  and  as  tuch  applicable  to 
but  one  county  in  the  state  is  a  law  of  gen- 
eral nature  and  repugnant  to  the  constitution 
for  want  of  uniform  operatitm  tiirougbout  the 
state:  Murphy  t.  Bima,  13  O.  D.  (N.P.)  62. 
See  also  RoADS. 


HINDERING  CREDITORS. 

See  Fbaudduht  Convkyaitces. 

HIRING. 

For  hiring,  see  also  BAiLiixirr;  HASrm 

AND  SEBVART;  SeBVICBS. 

A  person  who  faired  a  team  for  one  hour 
precisely  and  no  more,  but  Icept  it  all  day, 
and  by  improper  bitching  and  neglect  the 
horse  got  loose  and  injured  the  buggy  and 
one  of  the  horses,  is  liable  for  the  injury 
to  the  buggy  and  the  permanent  injury  to 
the  horse  and  the  reasonable  expense  of  en- 
deavoring to  effect  a  cure  incurred  within  a 
reasonable  time  after  the  injury  and  until  it 
could  be  ascertained  that  tiie  hurt  was  incur- 
able: Orme  T.  Fowa,  22  BulL  277  [supreme 
court].  See  also  Damaobs. 

Where  S,  being  a  creditor  of  bis  son  A, 
bought  a  portable  sawmill,  which,  by  i^ree- 
ment,  A  took  to  that  part  of  his  father's 
fmrm  on  which  be  lived,  he  to  use  it  and 
pay  such  part  of  the  old  debt  as  he  oould 
earn,  and  A  used  it  there  for  over  five  years, 


paying  the  taxes  on  it  and  part  of  the  old 
debt,  and  a  creditor  of  A,  on  a  debt  ante- 
dating such  bai^hnent  of  the  mill,  got  judg- 
ment and  levied  on  the  mill,  claiming,  under 
Q.  C,  S  8619,  as  to  possession  of  a  chattel 
for  over  five  years  on  a  pretended  loan  being 
irrevocable  against  creditors,  to  which  it  was 
urged  that  this  was  not  a  loan  but  a  hir- 
ing because  payments  on  the  old  debt  were 
to  be  made  and  that  the  statute  did  not 
apply  to  debts  ante-dating  the  bailment,  and 
that  A  bad  no  proper  exclusive  possession. 
Judgment  for  possession  was  rendered  in 
S's  favor:  McLain  v.  Btarbuck,  39  Bull  127 
[supreme  court].  See  also  Frauds,  ^at- 
un  OF. 


HISTORICAL  BOOKS. 

See  EviDSNCK. 


HISTORICAL  FACTS. 

See  EviOEKCE. 


HISTORY. 

In  construing  statutes  the  courts  should 
not  dose  their  eyes  to  what  th^  know  of 
the  history  of  the  country  and  of  the  law, 
of  the  condition  of  the  law  at  a  particular 
time,  of  the  public  necessities  felt,  and  other 
kindred  things,  for  the  reason  that  r^rd 
must  be  had  to  the  words  in  which  the  stat- 
ute is  expressed  as  applied  to  the  facts  at 
the  time  of  its  enactment:  Manington  v. 
Railway  Co^  8  O.  L.  R.  451,  Ifl  0.  P.  D.  652. 
See  also  Statctes. 


HOCKING  CANAL. 

See  Casus. 


HOGS. 

For  hogs,  se«  Anihalb. 

HOISTS. 

For  hoists,  see  Elbvatob  Hoists. 

HOLDER. 

A  bank  having  in  its  possession  a  prrnnis- 
sor7  note  for  collectitm  is  not  the  "holder" 
of  the  note:  Moore  v.  Bonib,  12  O.  C.  C.  <N. 
S.)  6fi0,  21  0.  C.  D.  614.   See  Nbootiabu 

INSTBUICKKTB. 
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HOLDER  FOR  SECURITY. 

See  Plxdge  aud  Collatbal  SBonam. 

HOLDING  OUT. 

See  AoBNcr;  Pakthebsrip;  Ebtoppil. 

HOLDING  OVER. 

For  holding  over,  see  liAmuan  and  Tbic- 
Anr. 

HOLIDAYS. 

For  the  counting  o£  holidaya,  see  Tihk. 

The  ftet  that  the  oourt  refuses  to  die- 
chaige  a  jury,  but  requires  it  to  deliberate 
for  a  period  of  forfy-eight  hours,  which  per- 
iod inoludes  part  of  Thanksgiving  Day,  does 
not  show  duress  or  prerait  a  fair  foial: 
Young  T.  State,  «  O.  0.  C.  (N.S.)  53.  16  0. 
C.  D.  747. 

The  period  of  three  d^s  which  is  allowed 
for  filing  a  motion  for  a  new  trial,  a  holiday 
is  to  be  included,  unless  it  is  the  last  day: 
Oberer  t.  State,  8  O.  C.  C.  (N.S.)  93,  18  O. 
G.  D.  620. 

If  a  provision  in  a  policy  of  insurance  re- 
quires proofs  of  loss  to  be  filed  within  sixfy 
days,  such  provision  is  not  complied  with 
if  they  are  mailed  so  as  not  to  reach  the 
office  until  the  Olst  or  62nd  day:  BUlmga 
T.  Insurance  Co.,  6  0.  C.  G.  (K.B.)  667,  17 
O.  0.  D.  552. 

A  statute  similar  to  G.  C.,  |6978,  but 
applying  only  to  cities  having  a  population 
of  fifty  thousand  or  more,  was  held  to  be 
unconstitutional:  Diemer  v.  Hudson,  18  O. 
C.  C.  890,  9  O.  C.  D.  858. 

The  Saturday  afternoon  half-holiday  act 
(6.  0.,  {5978  ;  92  v.  208)  ia  of  a  general 
nature  and  being  a  local  act  Is  void:  Diemer 
V.  Hudson,  18  0.  0.  C.  890,  9  0.  G.  D.  858, 
37  Bull.  194.   See  also  Gonhtitutional  Law. 

If  a  court  adjourns  to  a  certain  day,  which 
IB  a  legal  holiday,  and  orders  a  special  grand 
jury  summoned  for  that  day,  it  has  power 
to  adjourn  itself  and  the  grand  jury  to  an- 
other day,  and  to  be  then  impaneled:  Jones 
V.  State,  14  O.  C.  C.  36,  7  O.  G.  D.  305.  See 
also  Grand  Jubt. 

The  act  of  1893  making  the  first  Monday 
of  September  Labor  Day,  and  to  be  consid- 
ered for  all  purposes  as  the  first  day  of  the 
week,  makes  a  judgment  rendered  on  that 
day — though  by  confession — absolutely  void: 
Grocery  Co.  v.  ArvMtrong,  8  0.  G.  C.  489,  4 
O.  G.  D.  498. 

It  is  not  unlawful  to  bold  the  common 
pleas  oourt  on  Labor  Day,  the  judges  having, 
under  O.  C.,  1  1533,  fixed  that  day  for  the 
commencement  of  the  term,  and  an  indict- 


ment returned  by  a  grand  jury  impaneled  on 
that  day  ia  valid:  State  v.  Thomas,  61  0.  S. 
444,  IV  LongsdorTs  Notes,  818.  See  also 
Labor  Day. 

The  mere  fact  that  the  jury  is  required 
to  oonsider  a  case  for  forty-eight  hours,  in- 
cluding part  of  Thanksgiving  day,  does  not 
show  duress:  Young  v.  State,  6  O.  C.  C.  (N. 
S.)  53,  16  O.  G.  D.  747  [affirmed,  without 
opinion,  State  v.  Young,  73  0.  S.  372].  See 
also  Trial. 

HOLMES  COUNTY. 

The  act  of  93  v.  660,  to  limit  the  compensa- 
tion of  counfy  officers  in  Holmes  County,  is 
a  law  of  general  Batnre  which  does  not 
operate  uniformly  throuf^out  the  state  and 
is  therefore  in  violation  of  Art.  II,  1 26,  of 
the  conatitution:  State,  ece  rel.,  v.  Oarver,  68 
0.  S.  555,  IV  Longsdorfs  Notes,  917  [revers- 
ing (State,  ew  rel.,  v.  Garver,  13  O.  G.  D.  140 ; 
approving  and  following  State,  e»  reL,  v. 
Yates,  66  O.  S.  646,  IV  Longsdorfs  Notes. 
916]. 

HOME. 

See  DoHioiLB. 

HOME  FOR  SOLDIERS. 

Bee  SOLDOEES*  Houi  at  Dation;  Ohio 

SOLDIIBB'  AMD  SAIUSB'  HOIEK 

HOME,  GIRLS'  IN- 
DUSTRIAL. 

See  Gbls*  Industrial  Hohr. 

HOME  OF  THE 
FRIENDLESS. 

See  Houses  or  RmTOC 

HOME,  OHIO  SOLDIERS' 
AND  SAILORS*. 

8ee  Ohio  Soldirbs'  akd  SAiuna'  Houb. 


HOME,  OHIO  SOLDIERS' 
AND  SAILORS'  ORPHANS. 

See  Ohio  Solaocrs'  abd  Saxusb*  Ob- 

FHABS*  HOHK. 

HOME-RULE  CHARTERS. 

See   GoNsrrruTioNAL   Law;  MonoiPAi. 

GWPORATIOHS. 
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HOMES,  CHILDREN'S. 


Sea  Childbdt'b  Hoxk. 


HOMICIDE. 


Scope  Hote. — Includes  tlu  mtla*Dful  killing  of  a  human  heing,  aiding  in  or  aoUoitit^ 
*ueh  biiUng;  natun  and  elementa  of  murder  and  the  degrees  thereof  s  and  mamloughter ;  and 
the  pnaeoution  and  punishment  of  such  acts  as  public  offenses.  BmcUtdes  hiUing  omfs 
self,  the  responaibUity  of  infants,  insane  persons,  etc.;  assault  with  intent  to  hiUj  grounds 
of  justification  and  ewcuse;  and  actions  for  damages  for  causing  death. 


For  general  queetions,  see  AmoAyrt;  Annas,  Abbttobs,  and  Aooompliobs;  Abbbbt; 
AimnoiB  Ac<)inT  aitd  Convict;  Bail  and  Bxcoqnizahob;  £bbqb;  EmoNox;  C^and 

JVBT;  INDIOTIUENT;  JCTISDICTION;  JUBT;  SBNTENOB;  VENCB;  VEBDICT. 

J^or  responsibility  for  crime  in  case  uf  intante,  insane  personi,  etc,  see  Cobpobations; 

DDXBSSj   ENTBAfHBNT;  HUSBAND  AND  WlFE;  INFANTS;  INBAN^  IHBBCILEB  AND  ImOM; 

limnaoATioN. 

For  assault  with  intent  to  kill,  see  AssAuur  With  Intent. 

For  qneBtions  relating  to  arrest,  see  Abbbbt. 

For  bail,  see  Bail  and  Rbcoonizance. 

For  challenges  in  teial  for  murder,  see  Jubt. 

For  oontinnanee,  see  Coktinttance. 

For  eviAmee  of  corpus  delicti,  see  Evxdxhok. 

For  croBs-namination  of  accused,  see  Witnbssbs. 

For  impaneling  of  jury,  see  JVKi. 

For  validity  of  statutes  imposing  life  imprisonment  in  first  degree  cases,  see  Pabdqn. 
For  suiBciaiey  of  evidence  in  case  of  new  trial,  on  ground  of  newly  discovered  evidoioe, 
see  Nkw  Twtat.. 

That  the  substitution  of  one  judge  for  anothej  one  who  became  incapacitated  during 
the  trial  for  second-degree  murder,  constitutes  grounds  for  a  new  trial,  see  Kev  Tbial. 

That  it  is  not  prejudicial  error  to  permit  a  written  confessicm  under  oath,  admitting 
crime  charged  and  others  also,  to  be  taken  to  the  jury-room,  see  Tbiau 

For  pudon,  see  Pabdon. 

For  self-defoue,  see  DxrarsB  w  Fibson  and  Fbopebtt. 

For  the  effect  of  the  separatioa  of  the  jury  during  trial,  see  Tbial, 

For  a  general  discussion  of  the  subject  of  presumptions,  see  Pbbbdmftionb. 

For  killing  one's  self,  see  Suioidb. 


ANALYTICAL  OUTUHB. 

L  Deflnitioiu  and  DiBtinctioiu,  8503. 

A.  First-degree  murder,  8503. 

B.  Second^gree  murder,  8504. 

C.  Manslaughterf  8504. 

n.  Parties,  8505. 

A.  Prwdpals,  8505. 

6.  Aiders  and  abettors,  8506. 

C.  Common  plan,  8507. 

m.   The  Person  Killed,  8508. 
IV.  Essential  Elements,  8508. 

A.  First-degree  murder,  8508. 
1.  Intent  to  kill,  8508. 


Crou  References. 


a.  An  essential  ingredient,  8508. 

b.  What  constitutes,  8509. 

c.  Evidence,  8510. 

d.  Question  of  fact,  8512. 


8501 


BOmOIDB. 


860S 


2.  Malice,  8512. 

a.  An  essential  ingredient,  8512. 

b.  Kinds  of  malice,  8513. 

aa.  Simple  malice,  8513. 

aaa.  Defined,  8513. 

bbb.  Wben  presumed,  8514. 
bb.  Deliberate  and  premeditated  malice,  8515. 

aaa.  Defined,  8515. 

bbb.  Time,  8516. 

ccc.  When  presumed,  8517. 

3.  Killing  with  poison,  8517, 

4.  Killing  in  perpetrating  other  crime,  8518. 

a.  Act  takes  place  of  malice,  8518. 

b.  Eape,  8519. 

e.  Bobbery,  8519. 

d.  Burglary,  8519. 

e.  Resisting  arrest,  8619. 

5.  Obstructing  railroad-track,  8520. 
■  B.  Second-degree  murder,  8520. 

1.  Intent  to  kill,  8520. 

2.  Malice,  8520. 
C.  Manslaughter,  8521. 

1.  Intent  to  kill,  8521, 

2.  MaUce,  8521. 

3.  Provocation,  8521. 

4.  Unlawful  act,  8522. 

V.  Indictment,  8523. 

A.  For  murder  includes  what,  8523. 

B.  AvermenU,  8524. 

1.  Short  form,  8524. 

2.  Intent,  8525. 

3.  Malice,  8526. 

4.  Attempting  to  perpetrate,  8526. 

5.  Miscellaneous,  8526. 

C.  Duplicity,  6527: 

D.  Plea  in  abatement,  8527. 

VI.  Evidence,  8528. 

A.  Burden  and  degree  of  proof,  8528. 

B.  Witnesses,  8529. 

C.  Other  acts  and  crimes,  8529. 

1.  Of  defendant,  8529. 

2.  Of  deceased,  8530. 

D.  Declarations,  8531. 

1.  Dying  declarations,  8531. 

a.  Admissibility,  8531. 

b.  Form,  8532, 

c.  Impeachment,  8532. 

2.  Other  declarations,  8532. 

E.  Confessions,  8534, 

1.  Must  be  voluntary,  8534. 

2.  Infrajudicial  confessions,  8535. 

a.  On  the  trial,  8535. 

b.  In  former  proceedings,  8535. 

3.  Extrajudicial  confessions,  8535. 
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F.  Expert  testimony,  8536. 
0.  Variance,  8536. 

H.  Miscellaneous,  8537. 

Vn.  Obarge  of  the  Oourt,  8638. 
Vm.   Verdict,  8540. 

A.  Must  state  degree,  8540. 

B.  For  inferior  offense,  8541. 

G.  Court  instructing  as  to  degree,  8542. 
D.  JRecornm^nding  mercy,  8542. 


L   DBFINITIOKS  AND  DISTINCTIOKS. 
A.  PnsT-iiienB  MiminBB. 

G.  G.,  S  12400.  provides  that,  "whoever 
purpoaely,  and  either  of  deliberate  and  pre- 
meditated malice,  or  by  means  of  poison  or 
in  perpetrating  or  attempting  to  perpetrate 
rape,  arson,  robbery  or  burglary,  kills  an* 
other  is  guilty  of  murder  in  the  first  d^ree." 

Maliciously  placing  an  obstruction  upon  a 
railroad  track  with  intent  to  endanger  the 
passage  of  a  locomotive,  if  it  results  in  the 
dea&  of  another,  is  murder  in  the  first  de- 
gree by  G.  G.,  1 12401.  The  killing  of  a 
guard  by  a  prisoner  is  murder  in  the  first 
decree  by  Q.  C,  1 12402.  Whoever  purposely, 
and  of  deliberate  and  premeditated  malice, 
kills  another,  is  guilty  of  murder  in  the  first 
degree:  State  v.  Mueller,  6  0.  L.  R.  542,  54 
Bull.  94;  State  T.  Bemtett,  5  O.  N.  P.  284, 
5  0.  D.  (K-P.)  839;  State  v.  Toum,  W.  75,  I 
Longsdorrs  Notes,  6;  State  v.  Neil,  T.  88. 

Before  a  defendant  can  be  convicted  of 
murder  in  the  first  degree  it  is  necessary 
that  the  killing  must  be  proved  to  have  been 
committed,  (I)  unlawfully,  (2)  purposely, 
(3)  maliciously  and  (4)  deliberately  and  pre- 
meditatedly:  State  v.  Lukeru,  6  O.  N.  P.  388, 
9  O.  D.  (N.P.)  849;  State  v.  Bennett,  6  O. 
N.  P.  284,  6  O.  D.  (N.P.)  339. 

It  is  essential  to  a  conviction  of  murder 
in  the  first  degree  that  it  appear  that  the 
defendant  in  the  manner  and  form  charged 
at  the  time  and  place  charged,  killed  the  de- 
eewed  unlawfully,  feloniously,  purposely  and 
of  deliberate  and  premeditated  malice.  An 
act  is  done  unlawfully  when  done  in  viola- 
tion of  the  law.  To  do  an  act  feloniously 
it  to  do  it  criminally.  The  word  "purpose" 
Is  used  in  the  statute  in  its  plain  and  ordi- 
nary signification.  It  means  an  act  done  In- 
tcntion^Iy,  not  accidentally  or  by  mischance. 
It  imports  an  act  of  the  will,  intention,  a 
design  to  do  an  act:  State  v.  Del  Bella,  8  O. 
D.  (N.P.)  466;  State  v.  8trotker$,  7  O.  N. 
P.  228,  8  O.  D.  (N.P.)  857. 

The  only  difference  between  the  crimes  of 
murder  in  the  first  and  second  degree  is  the 
prcfCDoe  or  absence  of  the  elements  of  de- 
liberati<m  and  premeditation.  Where  both 
elements  are  present,  it  is  murder  in  the  first 


degree,  and  if  both,  or  either,  are  absent,  it 
ia  murder  in  the  second  de^^ree:  State  T. 
fiwpp,  SO  BulL  28  (reversed,  Knapp  t.  StatSt 

4  O.  0.  C.  (N.a)  184,  16  O.  C.  D.  671,  and 
the  judgment  of  the  common  pleas  aflSrmed, 
State  T.  Knapp,  70  0.  S.  380,  IV  Longsdorfs 
Notes,  976;  State  T.  Kerlin,  61  Bull.  317]. 

A  charge  of  court  la  correct  which  de- 
fines  the  different  decrees  of  murder  as  fol- 
lows: "If  the  killing  was  unlawful  (mly, 
with  or  without  purpose  or  intent  to  kiU, 
not  malicious  and  without  deliberate  and 
premeditated  malice,  tiie  degree  of  crime  is 
manslaughter;  if  the  killing  was  unlawful 
and  malicious  and  with  a  purpose  and  intent 
to  kill,  but  without  deliberate  and  premedi- 
tated malice,  the  degree  of  crime  is  murder 
in  the  second  degree;  if  all  of  these  elements 
were  present,  if  the  killing  was  unlawful  and 
malicious  with  deliberate  and  premeditated 
malice  and  with  a  purpose  and  intent  to  kill, 
then  the  degree  of  crime  is  murder  in  the 
first  degree":  Zeltner  T.  State,  18  O.  C.  G. 
(NJ3.)  417,  22  0.  0.  D.  102. 

B.    SlOOND-DBOSIX  MuaOEB. 

Whoever  purposely  and  maliciously,  but 
not  of  deliberate  and  premeditated  malice, 
kills  another.  Is  guilty  of  murder  in  the  aeo- 
ond  degree:  B^te  t.  tfueller,  ft  O.  L.  R.  642, 
54  BuU.  94;  State  T.  BemieH,  6  0.  N.  P.  284, 

5  O.  D.  (N.F.}  889;  State  t.  Toum,  W.  75. 
I  Longsdorfs  Notes,  6;  State  v.  Neil,  T.  88. 

Murder  in  the  second  degree  is  the  inten- 
tional, malicious,  and  nn^wful  killing,  by 
one  reasonable  being  of  another,  without  de- 
liberate or  prameditated  malice:  State  t. 
JTiller,  7  O.  N.  P.  468,  5  0.  D.  (N.P.)  708; 
State  T.  Turner^  W.  20, 1  Longsdorf's  Notes,  1. 

If  the  killing  is  unlawfiil  and  malieious 
and  wiUi  a  purpose  and  intoit  to  Idll,  but 
without  deliberate  and  premeditated  malice, 
the  crime  is  murder  in  the  second  degree; 
Zeltner  T.  State,  18  O.  C.  a  (N.S.)  417,  22 
O.  G.  D.  102. 

C.  Mansuuqhteb. 

Whoever  unlawfully  kills  another,  without 
malice,  is  guilty  of  manslaughter:  State  v. 
Mueller,  6  0.  L  R.  642,  64  BuU.  94;  Stat^ 
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V.  Bermett,  6  O.  N.  P.  284.  S  O.  D.  (N.P.) 
389;  BtatB  V.  Toum,  W.  75,  I  LongsdorTs 
Notes,  6;  Btate  v.  Neil,  T.  88;  BuMiife  t. 
Btate,  18  O.  460,  X  Longsdorfe  Notes,  857. 

Prior  to  the  eodifloation  of  the  criminRl 
■tatutee,  masBlanghter  vas  thus  defined: 
"That  if  any  person  shall  unlawfully  kill 
another  without  malice,  either  upon  a  sudden 
quarrel,  or  unintentionally  while  tiie  slayer 
is  in  the  commission  of  some  unlawful  act, 
every  such  person  diall  be  deemed  guilty  of 
manslaughter."  VoL  I,  B.  ft  C.  403. 

G.  C,  S  12404,  is  not  difTerait  in  substance 
and  meaning  from  the  statute  in  VoL  I, 
8.  ft  C.  403,  and  it  is  incumbent  upon  the 
state  to  establish  that  the  Icilling  was  done 
"either  upon  a  sudden  quarrel,  or  uninten* 
tionally  while  the  slayer  is  in  the  commission 
of  some  unlawful  act":  Johnson  T.  State,  66 
0.  S.  SO,  rV  Longsdorfs  Notes,  807  [revers- 
ing 8tat0  T.  Joknsoiit  8  O.  N.  P.  406,  11  O.  D. 
(N.P.)  774]. 

An  intentional  killing  upon  a  suddeo  quar- 
rel, without  malice,  is  manslaughter:  Davit 
V.  State,  25  0.  8.  360,  III  Longsdorfs  Notes, 
241. 

If  the  killing  was  unlawful  only,  with  or 
without  purpose  or  intent  to  kill,  not  mali- 
cious and  without  deliberate  and  premedi- 
tated malice,  the  degree  of  crime  is  man- 
slaughter: Zeltner  v.  State,  13  O.  0.  C.  (N. 
8.)  417,  22  O.  C.  D.  102. 

The  unlawful  killing  of  another  is  man* 
slaughter  when  the  killing  is  unintention- 
ally done,  if  the  act  which  causes  death  is 
done  in  the  commission  of  a  crime:  State  v. 
MwsUer,  6  O.  L.  R.  542.  54  Bull.  94. 

Manslaughter  is  an  unlawful  killing  of 
another  without  malice  either  express  or  im- 
plied, which  may  either  be  voluntary  upon 
sudden  quarrel,  or  unintentional,  but  while 
the  slayer  is  in  the  commission  of  some  un- 
lawful act:  Btate  v.  Knapp,  60  Bull.  28 
[reversed,  Knapp  v.  Btate,  4  O.  C.  C.  (N.S.) 
184,  15  O.  C.  D.  571,  and  the  judgment  of  the 
common  pleas  afBrmed,  State  v.  Knapp,  70 
O.  S.  380,  IV  Longsdorfs  Notes,  976] ;  State 
V.  KerUn.  61  BulL  317. 

Manslaughter  is  any  unlawful  killing  of 
another,  either  voluntarily  upon  a  sudden 
heat  or  quarrel,  or  unintentionally,  while  the 
slider  is  in  the  commission  of  some  unlawful 
act:  Btate  t.  Johnaon,  8  O.  N.  P.  496,  11 
O.  D.  {N.F.)  774  [reversed  on  other  grounds, 
Johnaon  t.  Btate,  66  O.  8.  60,  IV  Lo^sdorf  s 
Notes,  887]. 

11.  PARTIES. 

A.  Principals. 

One  who  participates  in  the  felonious  in- 
tent and  is  present,  aiding  and  abetting  the 
commission  of  a  murder   is  a  principal, 


though  not  himself  the  immediate  perpetra- 
tor ol  the  act:  Warden  T.  Btate^  24  0.  8. 
143,  m  Longsdorfs  Notes,  166. 

If  several  persons  conspire  to  kill  and  one 
keeps  guard  at  the  door  and  the  others  in- 
flict tte  wound,  the  one  on  guard  is  equally 
guilty  and  responsible  with  the  others :  Btate 
T.  Town,  W.  76,  I  Longsdorfs  Notes,  6. 

B.    AlDEBS  AND  ABBTTOBS. 

Our  statutory  definition  of  manslaughter 
admits  of  aiders  and  abettors  and  procurers 
of  that  crime:  Wilson  v.  £rtate,  2  O.  G.  G. 
40,  1  0.  C.  D.  360  [motion  to  file  petition 
in  error  overruled  in  the  supreme  court, 
March  1,  1887];  Hagan  v.  State,  10  0.  S. 
459,  II  Longsdorfs  Notes.  454. 

Where  a  person  furnishes  poison  to  an 
accomplice  to  be  administered  by  him,  and  he 
administers  it  accordingly,  tiie  person  fur- 
nishing the  poison  is  an  accessory  before  the 
fact:  Blaokbvm  v.  State,  23  O.  8.  146,  III 
Longsdorfs  Notes,  117. 

One  who  is  present  when  a  homicide  is 
committed  by  another  upon  a  sudden  quarrd 
is  not  guilty  of  aiding  and  abetting  the  homi- 
cide, although  he  may  become  involved  in  an 
independent  fight  with  others  of  the  party 
of  tiie  deceased,  unless  he  does  some  overt 
act  with  a  view  to  produce  that  result,  ot 
purposely  incites,  or  encourages,  or  conspires 
with  the  principal  to  do  the  act:  Ooin*  T. 
State,  46  O.  8.  467,  IV  Longsdorfs  Notes, 
338. 

Where  A  becomes  involved  in  a  fight  witti 

B,  wherein  B  is  killed  by  A's  s<m,  in  order 
to  oonstitttte  A  an  aider  and  abettor  of  the 
homicide  it  should  appear,  either  that  there 
was  a  prior  conspiracy  between  A  and  his 
son  or  that  A  purposely  incited  or  encouraged 
the  slayer,  or  did  some  overt  act  himself,  not 
merely  tending  but  with  intent  to  cause  the 
death  of  B:  Woolaxaver  t.  Btate,  60  O.  S. 
277,  rV  Longsdorfs  Notes,  498. 

A  person  who  becomes  involved  in  a  fight 
with  one  or  more  antagonists,  should  not 
upon  that  ground  only,  be  held  an  aider  and 
abettor  of  another,  who  may  be  present,  and 
incited  by  the  struggle,  commits  an  inde* 
pendent  act  of  violence  that  causes  the  death 
of  the  antagonist:  Donald  v.  State,  21  0.  C. 

C.  124,  11  O.  C.  D.  483  [foUowing  Wool- 
weaver  V.  Btate,  50  O.  8.  277,  IV  Longsdorfs 
Notes,  408]. 

One  hiring  or  inciting  another  to  kill  an- 
other is  an  abettor  and  is  indictable  as  a 
principal:  Btate  T.  BneU,  2  O.  N.  P.  66,  6 
O.  D.  (N.P.)  670. 

Actual  presence  of  the  sccused  at  a  lynch- 
ing is  not  necessary  to  convict;  his  encour- 
agement of  t^e  same  makes  him  an  accessory, 
and  such  encouragement  need  not  direct^ 
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incite  the  principal  to  kill,  but  is  sufflcient 
if  intended  to  effect  the  crime:  State  t.  Diehl, 
67  Bull  26. 

For  a  general  discuBaion  of  tfaie  subject, 
see  AiDKBS,  Abcttobs  and  Aooohpuobs, 

C.   CojcuoN  Plan. 

Where  aeveral  persona  agree  together  to 
rob  another,  and  in  furlherance  of  their 
plan  leave  ime  of  the  number  outside  the 
house  of  the  person  to  be  robbed,  and  where 
those  inside  while  attempting  to  consummate 
the  robbery  and  in  furtherance  of  tlie  com- 
mon plan  purposely  kill  the  person  they  are 
attonpting  to  rob,  and  such  killing  is  the 
natural  and  probable  consequence  of  the  com- 
mon purpose,  the  person  outside  is  equally 
guilty  as  the  one  striking  the  fatal  blow, 
though  he  did  not  previously  agree  or  assent 
to  such  killing:  Stephena  t.  State,  42  O.  S. 
160,  rv  Longsdorf  B  Notes,  99. 

Where  several  persons  plan  a  burglary  and 
plan,  if  detected,  to  flee  along  a  certain  path, 
and  arm  themselves  to  carry  out  Ruch  bur- 
glary, and  are  detected  and  flee,  but  one  be- 
comes separated  momentarily  from  the  oth- 
ers, and  while  thus  separated  the  pursuer  is 
killed  by  one  of  the  others,  the  person  so 
separated  is  equally  guilty  of  murder:  Jones 
V.  State,  14  O.  G,  C.  35,  7  0.  C.  D.  305. 

One  aiding,  abetting  or  encouraging  the 
execution  of  a  common  criminal  enterprise  is 
responsible  for  the  intended  act  done,  while 
carrying  out  the  criminal  design,  and  he  is 
also  responsible  for  any  act  done  in  further- 
ance of  the  common  criminal  enterprise, 
whether  intended  by  him  or  not,  if  such  act 
might  have  been  reasonably  contemplated  as 
probable  or  likely  to  result  from  the  attempt 
to  commit  the  intended  crime:  State  v. 
Strong,  12  O.  D.  (N.P.)  701. 

Where  two  or  more  persons  entered  upon 
the  execution  of  a  common  criminal  «nter- 
prise,  what  each  does  in  the  execution  of 
the  common  purpose  is  the  act  of  all,  and 
if  a  homicide  is  committed  by  one  in  attempt- 
ing to  accomplish  the  common  purpose,  those 
thus  abetting  or  aiding  are  equally  guilty  of 
the  homicide:  State  V.  Strong,  12  0.  D.  (N. 
P.)  701. 

One  who  is  not  armed  but  who  takes  part 
in  a  robbery  with  others,  without  the  knowl- 
edge that  they  are  armed,  will  he  responsible 
for  a  homicide  committed  by  one  of  his  con- 
federates, if  he  might  reasonably  expect  the 
killing  as  the  probable  result  of  their  at- 
tempt: State  T.  Strong,  12  O.  p.  (N.P.)  701. 

Where  A  and  B,  in  the  furtherance  of  a 
common  plan,  enter  upon  the  perpetration 
of  a  burglary  armed  and  prepared  to  kill 
if  opposed,  and  while  so  engaged  are  dis- 
covered  and  pursued  by  the  officers,  and  A, 


at  a  short  distance  from  the  building  and 
on  another  lot,  shot  and  killed  an  officer, 
B  is  equally  guilty  with  A  of  .murder  in  the 
first  degree,  although  B  was  not  around,  and 
although  such  killing  was  not  a  part  of  the 
prearranged  plan:  Conrad  T.  State,  75  O.  8. 
52,  IV  Longsdorf's  Notes,  1013. 

Where  the  evidence  shows  a  common  pur- 
puse  to  commit  the  burglary,  common  par- 
ticipation in  it,  a  threat  to  kill  made  by  the 
person  whose  building  is  being  burglarized, 
the  firing  of  a  shot  by  one  of  the  burglars 
followed  1^  th«r  flight,  the  jury  are  author- 
ized to  find  a  common  purpose  to  commit 
murder:  Huling  v.  State,  17  O.  8.  683,  11 
Ix>ng8dorf's  Notes,  851. 

In  a  prosecution  of  one  participating  in 
a  lynching  for  murder,  it  is  proper  to  chai^ 
that  "any  word,  acts,  signs  or  motions,  done 
or  made  for  the  purpose  of  encouraging  the 
commission  of  the  crime"  may  be  craisid- 
ered  by  the  jury  in  connection  with  the  crim- 
inal character  of  the  alleged  acts  of  the  de- 
fendant, and  a  verdict  of  guilty  may  be  based 
on  evidence  that  the  defendant  mingled  with 
the  crowd  before  the  lynching  oeeunred,  and 
was  heard  to  urge  the  crowd  to  avenge  tiie 
blood  which  had  been  shed,  and  soon  after 
the  doors  of  the  jail  were  battered  open, 
and  the  deceased  taken  out  and  hanged  to 
a  telephone  pole:  Watha  v.  State,  14  O.  C.  C. 
(N.S.)  145,  24  O.  C.  D.  60  [motion  to  file 
petition  in  error  overruled,  Watha  v.  State, 
9  0.  L.  R.  123]. 

III.    THE  PERSON  KILLED. 

Neither  degree  of  felonious  homicide  can 
be  predicated  upon  the  killing  of  an  unborn 
child:  Robbina  v.  State,  8  0.  S.  131,  II  Longs- 
dorf's Notes,  320. 

It  is  not  necessary  that  the  person  killed 
should  have  been  the  person  intended.  Where 
one  strikes  purposely  and  maliciously  with 
intent  to  kill  A,  and  the  blow  takes  effect 
upon  and  kills  B,  it  is  the  killing  of  another 
within  the  meaning  of  O.  C,  1 12400,  and 
constitutes  murder:  Wareham  v.  State,  25 
0.  S.  601,  III  Longsdorf's  Notes,  270. 

IV.   ESSENTIAL  ELEMENTS. 

A.    FiBST-DBOBBB  MUBDEB. 

1.   Intent  to  ftU. 

(a)    An  Eesential  Ingredient. 

Intent  to  kill,  although  not  an  essential 
element  at  common  law,  is  an  essential  ele- 
ment of  murder  in  eitiier  degree  in  Ohio, 
except  in  cases  arising  under  G.  C,  S8  12401 
and  12402:  Jones  v.  State,  51  O.  S.  331,  IV 
T^ngsdorf's  Notes,  545;  Filmore.  v.  Insur- 
ance Co.,  82  0.  S.  208. 
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Intent  is  an  essential  element  of  murder 
in  either  degree  in  Ohio:  Fouts  v.  State,  8 
O.  8.  98,  II  Longadorf's  Notes,  327 ;  Robhins 
T.  State,  8  O.  S.  131,  II  Longsdorf's  Notes, 
329;  Kain  T.  State,  8  0.  8.  306,  II  Longs 
dorf's  Notes,  343;  Nicholg  t.  States  8  O.  8. 
485,  II  Longadorfa  Notes,  356;  Hagan  T. 
State,  10  0.  8.  459,  II  Ix>ngBdorf's  Notes, 
454;  Munday  v.  Stale,  5  0.  C.  C.  (N.S.) 
666,  16  O.  C.  D.  712  [affirmed,  without  opin- 
ion. State  T.  Munday,  72  O.  S.  614]. 

The  word  "purposely"  as  used  in  G.  C, 
}  12400,  relating  to  first  d^ee  murder,  qual- 
ifies all  that  follows  it,  and  the  killing  of 
another  can  not  be  murder  under  that  sec- 
tion unless  it  it  done  with  intent  to  kill; 
Robbins  T.  State,  8  O.  S.  131,  IX  Longsdorf's 
Notes,  329. 

If  a  burglar,  in  passing  through  a  house, 
should  accidentally  and  imintentionally  upset 
a  piece  of  furniture  and  thereby  kill  another, 
he  would  not  be  guilty  of  murder:  Roibhiiu 
T.  State,  8  O.  8.  131,  11  Longsdorfs  Notes, 
328. 

Where  A  did  not  intentionally  point  and 
aim  his  pistol  at  B,  but  the  same  was  acci- 
dentally discharged  without  fault  on  his 
part,  and  he  was  not  at  the  time  engaged  in 
an  unlawful  act,  he  can  not  be  found  guilty 
of  any  offense  under  an  Indictment  for  mur- 
der in  the  first  degree  t  WUUam^M  v.  State, 
2  O.  C.  C.  292,  1  O.  C.  D.  492. 

The  turpitude  of  the  act  of  poisoning,  sup- 
plies by  our  statute  the  place  of  deliberate 
and  premeditated  malice,  but  the  purpose  to 
kill  is  not  displaced:  Robhine  t.  State,  8  O. 
8.  131,  n  Longsdorfs  Notes,  329. 

(b)    What  Conetitutee. 

"Purposely  implies  an  act  of  the  will,  an 
intention,  a  design  to  do  the  act";  Olark  v. 
State,  12  O.  483,  I  Longadorfa  Notes,  016; 
State  T.  Del  BOto,  8  0.  D.  (N.P.)  46S. 

"But  it  is  not  essential  that  the  person 
assaulted  should  then  and  there  die,  or  that 
the  slayer  intended  that  death  should  take 
place  then  and  there":  Rufer  v.  State,  2S  O. 
8.  464,  in  Longsdorfs  Notes,  262. 

The  term  "purposely,*'  as  used  in  the  defi- 
nition of  murder  in  the  first  or  second  de- 
grees, means  that  at  the  time  of  doing  the 
act  from  which  death  results,  there  must  be 
a  definite  purpose  and  intention  actually 
formed  and  existing  in  the  mind  to  do  the 
act,  and  by  means  thereof  to  kill  or  cause 
the  death  of  another :  State  T.  Jfueller,  6  O. 
L.  B.  542,  M  BulL  94. 

The  word  "purpoBely,"  in  G.  C,  1 12400, 
used  in  defining  murder  in  the  flrat  degree, 
means  an  intent  to  kill,  intentionally  and 
not  accidentally;  an  operation  of  the  mind, 


an  act  of  the  will,  an  intention  or  deaigii  to 
kill:  State  v.  Oppenheimer,  49  Bull.  257. 

The  purpose  or  intent  is  defined  to  be  "to 
kill  another,"  and  not  to  kill  any  particular 
person,  and  where  one  strikes  purposely  and 
maliciously,  with  intent  to  kill  and  the 
blow  takes  effect  upon  and  kills  B,  the  slayer 
is  guilty  of  murder:  Wareham  v.  State,  25 
O.  8.  601,  III  Longsdorfs  Notes,  270. 

Where  one  maliciously  shoots  into  a  crowd, 
he  may  be  presumed  to  have  intended  causing 
the  death  of  the  person  he  kills:  Robbing  v. 
State,  8  0.  S.  131,  II  Longsdorfs  Notes,  329. 

If  a  person  wantonly  does  an  act,  such  as 
the  placing  of  a  heavy  oak  plank  on  a  rail- 
road track,  which  greatly  endangers  human 
life,  and  death  results,  this  is  a  sofficient 
purpose  to  kill  to  constitute  murder  in  the 
first  degree,  even  though  the  defendant  did 
not  know  whose  life  was  endangered:  State 
T.  Brooks,  1  Dec.  Rep.  407,  9  W.  L.  J.  109. 

Administering  a  drug  to  a  pr^nant  woman 
with  intent  to  procure  an  abortion,  but  with- 
out an  intent  to  kill,  although  death  resolta 
from  the  drug,  is  not  murder:  Rohbma'y. 
Btate,  8  O.  &  131,  n  Longsdorfs  Note*.  329. 

If  the  proof  ntisflea  the  jury  that  the  par- 
poae  or  intmtion  of  the  prisoner  vas  to  cut 
or  wound — abort  of  inflicting  a  mortal  wound 
— ^no  matter  how  serious  an  injury,  short  of 
death,  may  have  been  intoided,  the  crime  of 
murder  ia  not  made  out:  BaUue  v.  Btate,  16 
O.  G.  O.  226.  8  O.  0.  D.  626;  Benmett  T. 
State,  10  O.  C.  C.  84,  4  0.  0.  D.  129. 

(e)  JVoidenoa. 

The  purpose  or  intent  to  kill  is  proved  by 
all  the  circumstances  surrounding  the  case, 
by  what  the  party  does  and  says,  the  place 
where  the  blow  was  struck,  the  manner  of 
inflicting  wounds,  the  instrument  used  and 
its  tendency  to  destroy  life:  State  T.  Oaird' 
ner,  W.  392,  I  Longsdorfs  Notes,  32;  State 
y.  Thompson,  W.  617,  I  Longadorfa  Notes, 
48;  Gotten  T.  State,  12  0.  O.  G.  467,  6  0. 
C.  D.  472. 

Intent  to  kill  must  be  establtshed  beyond 
a  reasonable  doubt,  and  this  rule  is  not 
changed  by  reasra  of  the  introduction  of  evi- 
dence by  the  accused  intended  to  prove  that 
the  homicide  was  accidental.  The  legal  ef- 
fect of  such  evidoice  bdz^,  simply,  to  con- 
trovert an  inference  of  intent  to  kill  which 
may  arise  by  evidence  introduced  by  the 
state:  Jones  T.  State,  51  O.  8.  831,  IV  Longa- 
dorfa Notea,  645. 

Prior  to  G.  0.,  1 12402,  premeditation  and 
deliberation  by  a  prisoner  who  killed  a  guard 
in  attempting  to  escape  from  the  p^ten- 
tiary  mast  he  proved  beyond  a  reasonable 
doubt  to  constitute  flrat  d^ree  murder.  G.  C., 
S  12400,  making  an  attempt  at  rape,  arson. 
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robbery  or  burglary  equivalent  to  premedi- 
tation does  not  include  an  attempt  to  escape: 
State  T.  Atkinson,  6  0.  N.  P.  2S8,  8  O.  D. 
(N.P.)  405. 

A  man  is  presumed  to  intend  the  natural 
and  probable  ooiueqaeiiee  of  bia  Ttduntaiy 
act:  Btat«  T.  Del  Bello,  8  O.  D.  (N.P.)  4S5. 

Tbe  general  principle  that  what  a  man  of 
sound  mind  has  done  willfully,  that  he  in- 
tended to  do,  and  tiiat  he  intended  the  natu- 
ral and  reasonable  oonsequencea  of  bis  volun- 
tary and  deliberate  acts,  unless  the  circiun- 
stances  indicate  the  absence  of  such  intent,  is 
applicable  in  a  murder  case:  State  T.  Knapp, 
SO  Bull.  28  [reversed,  Knapp  v.  State,  4  O. 
C.  C.  (N.S.)  184,  15  O.  C.  D.  571;  and  the 
judgment  of  the  common  pleas  affirmed.  State 
V.  Knapp,  70  0.  S.  380,  IV  Longsdorf  a  Notes, 
975], 

The  doing  of  acts  that  would  necessarily  or 
naturally  destroy  life  raises  a  rebuttable  pre- 
sumption of  intent  to  kill:  State  T.  Brooke, 
1  Dec.  Bep.  407,  0  W.  U  J.  109. 

Intent  is  generally  proved  by  tbe  circum- 
stances, and  where  the  means  used  was  cal- 
culated to  take  life,  an  intent  to  kill  may  be 
presumed  unless  the  other  circumstances  of 
{he  killing  negative  such  presumption:  Cot- 
tell  V.  State,  12  0.  C.  C.  467,  6  O.  C.  D.  472. 

From  the  fact  that  A  purposely  struck  a 
blow  causing  the  death  of  B,  there  is  no 
conclusive  presumption  that  A  intended  to 
kill  B.  Such  presumption  of  intent  to  kill  is 
rebuttable:  Munday  v.  State,  5  O.  C.  C.  (K. 
S.)  656,  16  0.  C.  D.  712  [affirmed,  without 
opinion.  State  v.  Munday,  72  0.  S.  614}. 

"Where  the  attending  circumstances  are 
diown  in  detail,  some  of  which  tend  to  dis- 
prove the  presence  of  malice  or  purpose  to 
kill,  it  is  erroneous  to  charge  a  jury  that 
in  such  a  case  the  law  raises  a  presumption 
of  malice  and  intent  to  kill,  from  the  iso- 
lated fact  that  death  was  caused  by  the  use 
of  a  deadly  weapon.  In  such  cases  the  pres- 
ence  of  malice  or  intent  to  kill  must  be  de- 
termined from  all  the  circumstances  proved, 
including,  of  course,  tbe  character  of  the 
wtmpon":  Brtoin  v.  State,  29  O.  S.  186,  III 
Longsdorf  s  Notes,  40ff. 

A  pnrpoie  or  intent  to  kill  will  be  pre- 
sumed if  a  dose  of  poison  sufficient  to  kill, 
was  given  intentionally  knowing  it  to  be 
such,  to  an  infant  child:  State  t.  Oppen- 
heimer,  40  Bull.  257. 

If  the  act  itself  was  one  palpably  calcu- 
lated to  destroy  life  the  presumption  is  that 
the  one  who  did  it  intended  the  result:  State 
T.  Strong,  12  O.  D.  (N.P.)  698. 

It  is  a  fair  inference  and  presumption  that 
one  who  intentionally  strikes,  wounds,  etc., 
with  an  instrument,  and  in  such  a  manner 


as  naturally  calculated  to  produce  death,  in- 
tended to  kill:  State  v.  Mueller,  6  O.  L.  R. 
542,  64  BulL  94. 

Purpose  to  kill,  malice,  deliberation  or  pre- 
meditation may  be  proved  by  deduction  and 
inference  from  tbe  fact  of  the  unlawful  kill- 
ing of  another,  the  manner  and  means  by 
which  death  wu  caused,  and  other  faets  sad. 
circumstances  preceding,  attoiding  and  sur- 
rounding the  crime,  provided  such  deductions 
and  inferences  are  warranted  from  the  facts 
and  consistent  with  the  elements  of  the  crime 
and  ineonsistoit  with  every  other  reasonable 
hypothesis:  State  v.  Mueller,  6  0.  L.  R.  642, 
54  Bull.  94. 

The  presumption  of  an  intent  to  kill  from 
the  use  of  a  deadly  weapon  is  not  a  legal 
presumption,  but  a  mere  argumentative  de- 
duction from  the  facts  and  does  not  obtain 
when  other  circumstances  of  the  killing  are 
shown,  in  which  case  such  a  charge  to  that 
effect  is  error,  for  then  the  use  of  a  deadly 
weapon  is  merely  one  of  the  circumstances 
and  often  of  little  weight,  and  the  jury  must 
be  left  free  to  find  that  the  intent  was  to 
wound  or  disable,  or  that  death  resulted  from 
accidentally  running  against  the  knife  while 
the  combat  was  between  others,  or  that  the 
cutting  was  done  while  in  great  fear  and 
excitement:  Baihu  v.  State,  16  O.  C.  G.  228, 
8  O.  C.  D.  526. 

The  law  presumes  that  a  rational  man, 
being  free  to  choose  and  capable  of  choosing 
between  right  and  wrong,  intends  the  natural 
consequences  of  his  act.  The  purpose  or 
intent  to  kill  in  general  is  proved  by  the  cir- 
cumstances, by  what  the  party  does  and  says, 
the  manner  of  inflicting  the  wound,  the  in- 
strument used  and  its  tendency  to  destroy 
life;  if  palpably  calculated  to  take  life,  in- 
tent may  be  presumed:  Carr  T.  State,  21  O. 
C.  C.  43,  11  0.  C.  D.  354. 


(d)    QueatioH  of  Fact. 

Purpose  or  intent  to  kill  is  a  question  of 
fact  for  the  jury:  State  v.  Del  Bella,  8  O.  D. 
(N.P.)  4SS. 


2.  Jfoftce. 

(a)    An  Bteentidl  Ingredient. 

Malice,  either  simple  or  deliberate  and  pre- 
meditated, is  an  essential  ingredient  in  the 
crime  of  murder:  Fouta  v.  State,  8  O.  S.  98, 
n  Longsdorf 's  Notes,  327;  State  y.  Turner, 
W.  20,  I  Longsdorf  8  Notes,  1 ;  State  v.  Gar- 
diner, W.  392,  I  Longsdorf 's  Notes,  32;  State 
T.  Thompson,  W.  617,  I  LongsdcH^s  Notes, 
48;  State  V.  Neil,  T.  88. 
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(b)    Kinds  of  Malice. 
(aa)    Simple  Malice, 
(ooa)  Deaned. 

*Valiee  liifniflM  a  wiUfnl  dcfrign  to  do  an- 
othcr  an  unlawful  injuiy,  whether  Buefa  de- 
sigB  be  prompted  hy  deliberate  hatred  or 
rerenge,  or  by  the  hope  of  gain,  or  springs 
from  the  wantonneM  or  depravity  of  a  heart 
regardless  of  social  duty  and  fatally  bent 
upon  mischief:  State  v.  Del  Bella,  8  O.  D. 
(N.F.)  45S. 

Malice  is  the  dictate  of  a  wicked  and 
malignant  heart.  It  is  not  necessary  that 
the  malignity  should  be  confined  to  a  particu- 
lar ill-will  toward  the  person  injured.  It  is 
evidenced  from  any  act  which  springs  from 
a  wicked  and  oornipt  motive  indicating  a 
heart  regardless  of  social  duty»  and  bent 
on  mischief:  State  v.  Turner,  W.  20, 1  Longs- 
dorf'a  Notes,  1. 

Malice  is  not  hatred  or  envy,  though  it 
frequently  includes  both.  It  is  not  anger 
merely,  for  passion  sometimes  r^uts  the  pre- 
sumption of  malic&  It  is  depravity — it  is 
wickedness  of  heart  loving  mischief,  and  usu- 
ally cold  and  capable  of  calculation  of  pur- 
pose: State  V.  Brooke,  1  Dec.  Rep.  407,  9 
W.  L.  J,  lOfl. 

'  The  term  "malice"  and  "maliciously,"  as 
used  to  define  tiie  crime  of  murder  in  eon- 
nection  with  the  term  "purposely,"  signifies 
that  the  killing  is  done  unlawfully  and  in- 
tenttonally,  and  without  any  reaaonaUe 
proToeatiottf  and  under  such  eireumatancea  of 
cruelty,  brutality  or  wantonness  as  to  show 
such  killing  to  have  been  done  from  the 
prompting  of  a  wicked  and  depraved  heart, 
regardlesa  of  social  duty  and  fotally  bent 
on  mischief:  State  v.  JfueUer.  6  O.  L.  R.  &42, 
54  Bua  04. 

Malice  is  an  evil  design,  the  influence  of  a 
wicked,  dqvaved,  malignant  heart,  bent  on 
mischief:  State  y.  Town,  W.  75,  I  Longsdorf's 
Notes,  6. 

Implied  malice  or  malice  by  construction 
of  law  is  where  the  act  done  (in  this  case 
killing  another)  is  of  unusual  aggression, 
enormity  or  cruelty,  though  without  previous 
grudge  or  enmity:  State  v.  Totcn,  W.  75,  I 
Longsdorf  B  Notes,  6. 

Express  malice  is  where  one  with  a  sedate, 
deliberate  mind  and  formed  design,  commits 
an  act  (in  this  case  kills  another)  and  the 
design  is  evinced  by  external  circumstances, 
discovering  the  inward  intention  as  by  lying 
in  wait,  antecedent  menaces,  former  grudges, 
concerted  schemes  to  do  bodily  harm : 
State  T.  Town,  W.  75,  I  Longsdorf's  Notes,  6. 

Malice  is  the  state  of  mind  which  prompts 
a  conscious  violation  of  the  law  to  the  preju- 
dice or  injury  of  another,  but  not  necessarily  | 


ill  will  or  hatred  towards  the  panoa  in* 

jured:  State  v.  Bnell,  2  0.  N.  P.  66,  5  O.  D. 
(N.P.)  670. 

In  criminal  law,  maltee  doea  not  neees- 
Barily  mean  ill  will  or  hatred  towards  the 
victim,  but  refers  to  a  conscioua  or  inten- 
tional violation  of  law  without  just  cause: 
State  T.  Stout,  49  0.  S.  270,  IV  XoAgsdorfs 
Notes,  453. 

Malice  is  the  doing  of  an  unlawftil  act  to 
the  injury  of  another,  without  just  cause  or 
excuse  therefor:  State  v.  JTerltn,  51  BulL 
317;  State  v.  Bilbrant,  7  0.  L.  R.  440. 

Malice  is  to  be  determined  from  the  act 
of  the  party  and  is  often  associated  with 
anger,  hatred  or  revenge^  hut  it  not  Infre- 
quently exists  without  either:  State  t.  Ker- 
lin,  51  Bull.  317. 

Malice,  in  its  legal  sense  may  he  said  to 
be  a  willfully  formed  deaign  to  do  anottier 
unlawful  injury,  whether  prompted  by  ha- 
tred, revenge  or  ill  will,  or  whether  it  springs 
from  the  wantonness  of  a  depraved  heart. 
Anything  done  with  a  wicked  mind  and  at- 
tended with  such  circumstances  as  plainly 
indicate  a  heart  r^ardless  of  social  du^ 
and  bent  on  mischief  indicates  malice  within 
the  meaning  of  the  law:  State  v.  Strong,  12 
O.  D.  (N.P.)  701. 

Malice,  in  a  legal  sense,  means  a  motive 
or  purpose  from  which  Sows  an  act  injurious 
to  another  person,  and  which  is  done  inten- 
tionally and  without  lawful  excuse  or  justi- 
fication; it  signifies  a  willful  design  to  do 
another  unlawful  injury,  whether  such  design 
be  prompted  by  hatred  or  revenge,  or  springs 
from  the  wantonness  or  depravity  of  the 
heart,  disregarding  all  social  and  moral  du- 
ties, and  fatally  bent  on  mischief.  It  may 
exiBt  without  the  presence  of  the  passions  of 
anger  and  hatred  or  desire  for  revenge;  State 
V.  Knapp,  SO  Bull.  88  [reversed,  Knopp 
State,  4  0.  G.  C.  (N.S.)  184.  15  O.  O.  D.  671, 
and  the  Judgment  of  the  common  pleu  af- 
firmed, State  v.  Knapp,  70  0.  S.  880,  IV 
Longsdorf  B  Notes,  076;  State  t.  Kertim,  61 
Bull.  317. 

For  other  definitions  of  malice,  see  State 
V,  Bennett,  5  O.  N.  P.  284,  6  0.  D.  (N.P.) 
339;  State  v.  Summone,  1  Dec.  Rep.  416,  9 
W.  L.  J.  407;  State  v.  Coolt,  2  Dec.  Rep.  36, 
1  W.  L.  M.  201 ;  State  v.  Gardiner,  W.  392, 
I  Longsdorf's  Notes,  32;  State  T.  Thompeon, 
W.  617.  I  Longsdorf's  Notes,  48. 

(bbb)    When  Presumed. 

When  the  killing  is  established,  our  law 
raises  the  presumption  of  simple  malice  only, 
or  of  such  malice  as  under  our  statutes  would 
constitute  murder  in  the  second  degree.  The 
presumption  of  the  English  law  under  such 
circumstances  was  of  malice  aforethought: 
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OTOitement  naturally  brought  about  deter- 
mines to  kill  the  woman  in  order  to  ooneeal 
the  crime,  and  goes  for  a  weapon  and  Idlla 
her,  a  finding  of  first  degree  is  proper.  His 
ezeitanent  so  broi^bt  about  is  not  snflteient 
inability  to  premeditate:  Boat  v.  8Me,  13 
O.  0.  C.  418,  7  O.  0.  D.  600. 


State  V.  Tvm«r,  W.  20,  I  longsdorfs  Notes, 
I;  State  T.  Jfohle,  1  Dee.  Bep.  1,  1  W.  L.  J. 
2»;  State  t.  AtUit,  7  Bee.  Rep.  86,  I  Bull.  38. 

Where  the  fact  of  killing  is  prored,  malice 
is  to  be  presumed,  and  all  the  einnimstances 
of  justification,  excuse,  or  extenuaUon  must 
be  made  out  fay  the  accused,  unless  they  ap- 
pear from  the  evidence  adduced  against  him: 
JDavM  T.  State,  20  O.  S.  S89,  III  Longsdorfs 
Notes,  241;  SUwu  v.  State,  22  O.  S.  00,  III 
Longsdorfs  Notes,  60;  State  t.  Turner,  W. 
20,  I  Longsdorfs  Notes,  1;  Schneider  v. 
State,  2  0.  a  C.  420,  1  O.  C.  D.  665;  State 
V.  Wet'/,  T.  88;  State  v.  Town,  W.  75.  I  Longs- 
dorfs Notes,  6. 

(66)    Deliberate  and  Premeditated  Malice. 
(aaa)  Defined. 

To  deliberate  is  to  weigh  and  consider, 
premeditate  is  to  think  of  before,  in  their 
general  and  true  meaning.  The  killing  may 
be  a  fact;  the  will  or  purpose  to  kill  may  be 
present;  malice  may  be  in  the  act;  and  yet 
deliberation  and  premeditation  may  be  ab- 
sent: State  V.  Cook,  2  Dec.  Rep.  36,  1  W.  L. 
M.  201;  Bums  v.  State,  3  Dec.  Rep.  122,  3 
Gaz.  323. 

By  the  term  "premeditated,"  aa  used  to 
define  malice  constituting  murder  in  the  first 
degree,  it  is  meant  that  the  purpose  to  kill 
was  considered  and  thought  about  before  it 
was  put  into  execution:  State  T.  Mueller,  6 
0.  L.  R.  542,  64  Bull.  04. 

Deliberation  and  premeditation  imply  that 
the  accused  understood  what  he  was  about 
to  do,  and  intended  to  do  it  in  order  to  ac- 
complish harm;  both  require  action  of  the 
mind,  and  an  exercise  of  reason,  refiection, 
judgment  and  decision,  uid  can  not  happen 
in  any  ease  where  the  faculties  of  the  mind 
are  deranged,  destroyed  and  do  not  exist: 
State  T.  Knapp,  60  Bull.  28  [rerersed,  Knapp 
T.  State,  4  O.  C.  C.  (N.S.)  184,  16  O.  C.  D. 
S71,  and  the  judgment  of  the  common  pleas 
affirmed.  State  v.  Knapp,  70  O.  S.  380,  IV 
Longsdorfs  Notes,  075]. 

Deliberation  and  proneditation  are  opera- 
tions of  the  mental  faculties,  and  involve  the 
exercise  of  reason,  reflection,  judgment  and 
decision.  To  deliberate  ia  to  reflect  with  a 
view  to  make  a  choice  or  determination.  To 
premeditate  is  to  think  of  beforehand,  to 
conceive  a  thing  before  it  is  executed:  State 
V.  Mueller,  6  O.  L.  R.  542,  54  Bull.  94. 

Deliberation  and  premeditation  require 
mental  action,  and  ^n  exercise  of  the  reason, 
refiection,  judgment  and  decision,  and  can 
not  take  place  where  the  mind  is  deranged, 
destroyed  or  does  not  exist:  Clark  v.  State, 
12  0.  483,  I  Longsdorfs  Notes,  616. 

One  who  has  deliberately  and  premedi- 
tatedly  committed  a  rape,  and  then  in  the 


ibbh)  Time. 

If  the  prisoner  coolly  formed  the  design 
to  kill  for  any  time  before  he  executed  it, 
the  act  was  deliberate  and  premeditated: 
State  V.  Gardiner,  W.  302,  I  Longsdorfs 
Notes,  32;  State  v.  Thompson,  W.  617,  I 
Longsdorfs  Notes,  48. 

When  the  purpose  to  maliciously  kill  with 
premeditation  and  deliberation  is  formed,  the 
length  of  time  between  the  design  so  formed 
and  its  execution  is  immaterial:  Shoemaker 
V.  State,  12  0.  43,  I  Longsdorfs  Notes,  695; 
State  T.  Brooke,  1  Dec.  Rep.  407,  0  W.  L. 
J.  109. 

To  constitute  deliberation  there  must  be 
reflection  and  planning  for  some  time,  how- 
ever short,  and  this  planning  must  be  cool, 
and  in  the  exercise  of  clear  reason:  State  V. 
Brvoke,  1  Dec.  Rep.  407,  9  W.  L.  J.  100. 

It  is  not  the  time  of  deliberation  and  pre- 
meditation that  ia  requisite  but  the  actual 
existence  of  deliberation  and  premeditation 
before  the  fatal  act  is  done :  Zeltner  v.  State, 
13  0.  C.  C.  (N.S.)  417,  22  0.  C.  D.  102. 

It  is  error  to  charge  that  "deliberation  and 
premeditation  may  be  aoeompUshed  in  a  very 
short  time — in  a  moment — so  swift  is 
thought."  The  case  of  Shoemaker  v.  State, 
12  O.  43,  I  Longsdorfs  Notes,  606,  goea  to 
the  extreme  ver^  of  wluit  the  statutes  of  « 
Ohio  will  permit:  Bume  v.  State,  3  Dec  Bep. 
122,  8  Dec  Rep.  97,  S  Oas.  828,  1  W.  U  IL 
366. 

But  to  charge  that  "deliberation  and  pre 
meditation  for  a  moment,  as  well  as  lor  a 
week,  or  longer,  will  render  an  intentional 
killing  murder  in  the  first  degree,"  is  not 
erroneous,  the  court  distinguishing  such 
charge  from  the  charge  given  in  the  case  of 
Bume  V.  State,  ettprai  Early  T.  State,  16  0. 
C.  C.  646,  7  O.  C.  D.  694. 

To  constitute  deliberation  and  premedita- 
tion, the  intention  to  do  the  injury  must 
have  been  deliberated  upon,  and  the  design 
to  do  it  formed,  before  the  act  was  done, 
though  it  is  not  required  that  either  should 
have  been  for  any  considerable  time  before. 
This  supposes  that  the  party  by  reflection 
understood  what  he  was  about  to  do,  and  in- 
tended to  do  it  in  order  to  do  harm:  State 
V.  Turner,  W.  20,  I  Longsdorfs  Notes,  1. 

The  law  fixes  no  time  during  which  the 
deliberation  and  premeditation,  necessary  ele- 
ments to  the  crime  of  murder  in  the  first  de- 
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gree,  shall  take  place;  but  the  jury  must  be 
satiBfled  beyond  a  reasonable  doubt,  that  de- 
fendant had  formed  a  purpose  to  kilt  in  hie 
mind,  and  had  deliberated  and  reflected  upon 
it;  it  is  sufficient,  although  a  short  time  only 
had  elapsed  after  such  purpose  was  formed 
and  the  killing  was  done,  if  the  same  was 
deliberated  upon  and  premeditated  by  de- 
faidant:  State  v.  Knapp,  50  Bull.  28  [re- 
versed. Knapp  T.  State,  4  O.  G.  C.  (KS.) 
184,  16  0.  C.  D.  571,  and  the  judgment  of  the 
conmion  pleas  affirmed,  State  v.  Knapp,  70 
O.  S.  380,  IV  Longsdorf'B  Notes,  976] ;  State 
T.  Kerlin,  61  BuU.  317. 

Where  A  has  threatened  violence  to  B  but 
sereral  hours  later  receives  B  in  his  home 
in  a  quiet  and  peaceable  mannefi  and  then 
killed  B  in  a  itruggle,  the  jury  may  consider 
whether  or  not  A  had  abandoned  his  former 
violent  pnrpoMfl:  8tat9  v.  MiUer,  7  0.  N.  P. 
468,  6  0.  D.  {N.P.)  70S. 

(oco)    When  Presumed. 

Premeditation  necessary  to  constitute  mur- 
der in  the  first  degree  is  not  presumed  from 
the  fact  of  intentional  killing:  State  v. 
Mueller,  6  O.  L.  R.  642,  64  Bull.  94. 

Knowingly  putting  a  poisonous  drug  into 
water  or  tea,  believing  it  would  be  swallowed 
by  another  person,  raises  a  presumption  of 
premeditation  and  deliberation  aeeompanied 
by  malice:  State  v.  Summon*,  1  Dec.  Sep. 
416,  9  W.  L.  J.  407. 

Where  from  lapse  of  time  paa3ioi)  has 
subsided  and  reason  assumed  her  empire  be- 
fore the  act  was  done,  deliberation  and  pre- 
meditation are  presumed:  State  t.  Thomp- 
son, W.  617, 1  Longsdorf  s  Notes,  48. 

If  the  provocation  was  slight,  and  the  re- 
tort greatly  beyond  it,  and  if  considerable 
time  dapsed  between  the  provocation  and 
the  retort,  the  act  was  willful  and  deliberate: 
State  v.  Thompton,  W.  617,  I  Longsdorfs 
Notes,  48. 

3.   EitUng  With  Poiaon. 

The  overt  act  of  homicide  by  administering 
poison,  within  the  meaning  of  the  law,  con- 
sists not  simply  in  prescribing  or  furnishing 
the  poison,  but  also  in  directing  and  causing 
it  to  be  taken,  so  that  if  the  poison  be  pre- 
scribed and  furnished  in  one  county  to  a  pa- 
son  who  carried  it  into  another  county,  and 
there  under  the  directions  glvoi,  takes  it  and 
beoomes  poisoned,  and  dies  of  the  poison, 
the  administering  is  eonsummated  and  the 
crime  committed,  if  committed  at  all,  in 
the  counfy  where  the  person  is  poisoned: 
Robbina  v.  State,  8  O.  S.  131,  11  longsdorfs 
Notes,  828. 

To  force  poison  into  the  stomach  of  an- 
other; to  compel  another  by  threats  of  vio- 


lence to  swallow  poison;  to  furnish  poison 
to  another,  for  the  purpose  and  witii  the 
intention  that  the  person  to  whom  it  is  de- 
livered shall  commit  suicide  therewitb,  and 
which  poison  is  accordingly  taken  by  a  sui- 
cide, for  that  purpose;  or  to  be  present  at 
the  taking  of  poison  by  a  suicide,  partici- 
pating in  the  taking  thereof,  by  assistance 
persuasion  or  otherwise,  although  the  parfy 
BO  present  and  participating  at  the  time  in- 
tends and  agrees  himself  also  to  commit  sui- 
cide; each  and  all  of  theae  are  forms  and 
modes  of  "administering  poison,"  within  the 
meaning  of  the  act:  Blackburn  v.  State,  23 
0.  S.  146,  III  Longsdorfs  Notes,  117- 

In  the  use  of  a  deadly  poison,  such  as 
arsraic,  a  scienter  is  presumed  in  the  absence 
of  proof  to  the  contrary,  and  on  an  indict- 
ment chaining  A  with  poisoning  B  in  Decem- 
ber 1861,  it  is  error  to  permit  evidence  to 
show  that  A  poisoned  0  prior  to  that  time, 
for  the  purpose  of  proving  guilty  knowledge 
on  the  i»rt  of  A:  Farrw  v.  State,  2  O.  S.  54, 
I  Longsdorfs  Notee,  1021. 

To  warrant  a  conviction  for  murder  by 
means  of  administering  bichloride  of  mer- 
cury or  corrosive  sublimate,  it  must,  among 
other  things,  be  shown  beyond  a  reasonable 
doubt  that  the  article  found  in  deceased's 
stomach  was  a  deadly  poison,  and  had  fatal 
propertieB  when  introduced  into  the  human 
system;  that  a  sufficient  quantity  thereof  had 
been  administered  internally  and  absorbed  by 
the  system,  or  some  of  the  organs  so  as  to 
produce  death;  that  such  poison  had  directly 
produced  death,  either  immediately  or  after 
deceased  lived  and  languished;  that  the  same 
was  not  administered  by  some  person  other 
than  accused,  but  was  in  fact  given  or  ad- 
ministered by  her  or  by  her  direction;  that 
it  was  so  administered  by  the  accused  or 
by  her  direction  with  knowledge  that  it  waa 
a  deadly  poison,  or  with  good  reasons  to 
believe  that  it  was  such  beforehand.  Failure 
to  establish  all  these  elements  beyond  a  rea- 
sonable doubt  must  be  followed  by  aequittal: 
State  V.  Oppenheimer,  49  Bull.  257. 

Neither  purpose  to  kill,  nor  malice,  is  nec- 
essary to  convict  the  accused  of  manslaughter 
under  an  indictment  charging  murder  in  the 
first  degree  by  means  of  poison;  and  inas- 
much as  the  knowingly  giving  of  poison  pre- 
sumes deliberation,  premeditation  and  malice, 
the  jury  need  not  consider  these  elements: 
State  V.  Oppenheimer,  49  Bull.  257. 

4.   Killing  In  Perpetrating  Other  Crime. 

<a)    Act  Takes  Place  of  JfoMce. 

In  the  case  of  homicide  which  occurs  in  the 
perpetration,  or  attempt  to  perpetrate,  any 
rape,  arson,  robbery,  or  burglary,  the  enormi- 
ty and  turpitude  of  the  criminal  act,  in 
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which  the  offender  is  engaged  &t  the  time, 
supplitf  the  place  of  the  deliberate  and  pre- 
meditated malice  made  an  element  of  the 
first  class  of  homicide  defined  by  the  stat- 
ute: Robbiw  T.  State,  8  O.  S.  131,  II  Longs- 
dorPs  Kotes,  320.  Bee  also  lAndsey  v.  State, 
69  O.  8.  SIS,  IV  Longsdorfs  Notes.  967. 

(b)  Rope, 

Where  the  defendant  is  indicted  for  mur- 
der in  the  attempt  to  perpetrate  a  rape,  there 
is  but  one  corpus  delicti — ^tbe  murder — re- 
quiring proof  outside  of  a  confession  made 
before  &  coroner:  State  v.  LeutA,  5  O.  0.  C. 
94.  3  O.  C.  D.  48. 

(c)  Robbery. 

Where  the  act  of  killing  was  unlawfully 
and  purposely  done  in  an  attempt  to  rob,  it 
is  not  necessary  to  prove  deliberation  and 
premeditation:  Limtsey  T.  State,  09  O.  6. 
21S,  IV  Longsdorfs  Notes,  957,  69  N.  £.  Rep. 
126;  Stevens  v.  State,  42  O.  S.  ISO.  IV 
LongBdorfB  Notes,  99. 

The  words  "attempting  to  perpetrate  a 
robbery,"  in  the  indictment,  takes  the  place 
of  and  dispenses  with  "deliberate  and  pre- 
meditated malice":  Blair  v.  State,  S  0.  C.  C. 
496,  3  0.  C.  D.  242  [affirmed,  without  opin- 
ion. Blair  T.  State,  26  Bull.  888]. 

Purpose^  killini;  another  by  one  engaged 
in  perpetrating  a  robbery  does  not  admit  of 
any  lower  d^ee  than  first.  The  pn^ierty 
taken  must  have  some  value,  however  little, 
to  the  person  robbed,  but  the  amount  is  not 
material:  State  t.  Lukena,  6  0.  N.  P.  363, 
9  O.  D.  (N.P.)  349. 

In  an  indictment  lor  murder  in  the  first 
degree,  when  tlie  act  was  unlawfully  and 
purposely  done  in  an  attempt  to  rob,  pre- 
meditation is  not  an  essential  element  under 
G.  C,  S  12400:  Lmdaay  T.  State,  4  O.  C.  C. 
(N.S.)  409,  14  O.  C.  D.  1. 

(d)  Burglary. 

Where  one  starts  to  carry  out  the  purpose 
to  (N>mmit  a  rape,  arson,  robbery  or  bur- 
glary, and  kills  another  under  circumstances 
so  closely  connected  with  the  crime  which 
he  has  undertaken  as  to  be  a  part  of  the 
res  gestae  thereof,  he  is  guilty  of  murder  in 
the  first  degree,  whether  the  crime  which 
he  originally  undertook  has  been  technically 
completed  or  not:  Conrad  y.  State,  75  O.  S. 
62,  IV  Longsdorfs  Notes,  1013. 

(e)    Resisting  Arrest. 

If  the  accused  prepares  himself  to  resist 
arrest,  even  to  the  taking  of  life,  and  pur- 
posely kills  the  officer  in  his  attempt  to  dis- 


arm and  arrest  him,  it  is  murder  in  the  first 
degree:  Stats  v.  MUter,  13  O.  C.  C.  67,  7  O. 
C.  D.  552  [affirmed,  without  opinion.  State 
T.  MiUer,  55  O.  S.  686]. 

5.    Obstructing  Railroad-track. 

An  intent  to  kill  is  not  an  essential  ele- 
ment of  murder  in  the  first  degree  under 
G.  C.,  }  12401,  punishing  the  killing  of  an- 
otber  by  maliciously  obstructing  a  railroad 
track:  Jones  v.  State,  61  O.  S.  331,  IV  Longs- 
dorfs Notes,  645. 

Where  A  willfully  and  maliciously  places 
an  obstruction  on  a  railroad  track,  such  as 
a  heavy  oak  plank,  whereby  one  B,  a  pas- 
senger on  a  train  is  killed.  A  is  guilty  of 
murder  in  the  first  dqpree,  althoni^  he  bad 
no  special  design  on  B's  life:  State  T.  Brooks, 
1  Dec.  Rep.  407,  0  W.  L.  J.  100. 

B.    SBCOND-imBEE  MUBDEB. 
1.    Intent  to  Kill. 

The  intent  to  kill  in  second  degree  must 
be  actual,  and  not  merely  constructive:  State 
V.  Poicell,  1  Deo.  Rep.  38,  1  W.  L.  J.  273. 

To  show  that  the  accused  purposely  in- 
flicted the  wound  that  caused  the  death,  or 
that  he  purposely  struck  the  deceased,  from 
which  blow  the  deceased  died,  is  not  sufficient 
to  constitute  murder  in  the  second  d^;ree; 
it  must  be  shown  that  the  killing  was  "pur- 
posely" done:  Munday  v.  State,  5  O.  C.  C. 
(N.8.)  666,  16  O.  C.  D.  712  [affirmed,  with- 
out opinion.  State  v.  Munday,  72  0.  S.  614]. 

To  constitute  murder  in  the  second  degree 
an  intent  to  kill  must  be  established  beyond 
a  reascmable  doubt:  Jones  v.  State,  61  O.  S. 
331,  IV  Longsdorfs  Notes.  546. 

Intoit  to  kill  and  also  malice  must  be 
afBrmatively  shown  to  authorize  a  verdut 
of  murder  in  the  seeond  degree:  Bennett  t. 
State,  10  O.  C.  C.  84,  4  0.  C.  D.  129. 

In  murder  of  Uie  second  degree  intent  or 
purpose  to  kill  must  be  specificalfy  averred 
in  every  indictment:  Hagan  v.  State,  10  O.  S. 
459,  II  Longsdorfs  Notes,  454. 

See  also  Intent  to  Kill,  IV,  A.  1,  herein. 

2.  Malioe. 

Simple  malice  only,  or  malice  witibout  de- 
liberation and  premeditation,  is  necessary  to 
constitute  murder  in  the  second  d^ree;  and 
such  malice  Is  presumed  when  the  fact  of 
killing  is  proved:  State  T.  Turner,  W.  20,  I 
Longsdorfs  Notes,  1;  State  t.  Toum,  W.  7S, 
I  Longsdorfs  Notes,  6. 

Intmt  to  kill  and  also  malioe  must  be 
affirmatively  shown  to  authorize  a  vo^llct 
of  murder  in  the  second  degree:  Bennett  t. 
State,  10  O.  G.  C.  84,  4  0.  C.  D.  120. 

Digitized  by  Google 


8581 


HOIOOXDB  IT. 


8SS8 


In  every  case  of  intentional  killing  not 
otherwiee  explained  by  circumstances  so  as 
to  give  rise  to  a  reasonable  doubt  thereof,  it 
ia  to  be  presumed  that  the  slayer  was  actu- 
ated by  the  malice  neceasary  to  constitute 
murder  in  the  second  degree.  But  this  pre- 
sumption does  not  include  the  deliberation 
and  premeditation  necessary  to  constitute 
the  crime  of  murder  in  the  first  d^ee :  State 
T.  Mueller,  0  O.  L.  B.  642,  M  Bull.  94. 

See  also,  Malice,  IV,  A,  2,  herein. 

C.  Manslauqhtix. 

.  1.   Intent  to  Kill, 

An  intent  to  kill  is  not  an  essential  ele- 
ment of  manslaughter  either  at  common  law 
or  in  Ohio:  Montgomery  v.  State,  11  O.  424, 
I  Longsdorf's  Notes,  577;  Butclijfe  v.  Htate, 
18  0.  460,  I  Longsdorf's  Notes,  857;  Gline 
T.  State,  43  O.  S.  332,  IV  Longsdorf's  Notes, 

les. 

A  purpose  to  kill,  or  malice,  are  not  es- 
sential to  constitute  the  crime  of  man- 
slaughter: State  T.  Enapp,  50  Bull.  28  [re- 
versed, Knapp  V.  State,  4  O.  C.  C.  (N.S.) 
184,  15  O.  C.  D.  571,  and  the  judgment  of  the 
common  pleas  affirmed,  State  T.  Knapp,  70 
O.  S.  380,  IV  Longsdorf's  Notes,  975}. 

An  intent  or  purpose  to  kill  may  be  pres- 
ent in  the  crime  of  manslaughter,  where  the 
killing  is  without  malice  and  upon  a  sudden 
quarrel:  Montgomery  y.  State,  11  0.  424, 
I  Longsdorf's  Notes,  677 ;  Brwin  T.  State,  29 
0.  S.  186,  m  Longsdorfs  Notes,  466. 

See  also  Intent  to  Kill,  IV,  A.  1,  herein. 

2.  Malice. 

Malice  is  not  a  necessary  ingredient  to 
manfllaughter,  but  the  act  of  maliciously 
killing,  unintentionally,  ia  manslaughter  nev- 
erUieless.  The  presence  of  the  aggravating 
it^n^icD^f  malice,  does  not  render  the  act 
lera  criminal  than  it  would  have  been  with- 
out malice:  NiohoU  t.  State,  8  0.  S.  485,  II 
Longsdorfs  Notes,  366.  See  also  Assault 
WITH  Iktbnt. 

See  also  Malice,  IV,  A,  2,  herein. 

3.  Provocation. 

It  is  manslaughter  when  a  person  is  killed 
under  the  influence  of  sudden  passion  or  in 
the  heat  of  blood  produced  by  an  adequate 
and  reasonable  provocation,  ai^  before  a  rea- 
sonable time  has  elapsed  for  the  blood  to 
cool  and  reason  to  assume  its  habitual  con- 
trol: State  T.  Mvelter,  6  O.  L.  B.  642,  64 
BuU.  04. 

To  reduce  an  intentional  killing  from  mur- 
der to  manslaughter  the  provocation  need 
not  be  offered  at  the  exact  time  of  the  affray. 


but  must  be  so  recent,  only,  as  to  show  that 
there  was  not  time  for  the  blood  to  cool: 
Thurman  v.  State,  4  0.  C.  C.  141,  2  O.  C.  D. 
466. 

Calumny  written  or  spoken  concerning 
one's  self  or  one's  family,  is  never  a  suffi- 
cient provocation  to  reduce  the  int^tional 
killing  of  the  author  from  murder  to  man- 
slaughter, State  T.  Blliott,  11  Dee.  Bep.  332, 
26  Bull.  118. 

A  day  is  a  sufficient  cooling  time:  State 
V.  Elliott,  11  Dec.  Bep.  332,  26  BulL  116. 

4.   Vnlawful  Aet. 

The  unlawful  killing  of  another  ia  man- 
slaughter when  the  killing  is  unintentionally 
done,  if  the  act  which  causes  death  is  done 
in  the  commission  of  a  crime:  State  T.  Muel- 
ler, 6  0.  L.  R.  542,  54  Bull.  94. 

Where  A,  riding  a  bicycle  through  a  city 
street  at  more  than  twenty  miles  an  hour, 
unintentionally  strikes  and  kills  B,  such  kill- 
ing is  not  manslaughter  in  Ohio  unless  A's 
act  was  one  prohibited  by  the  law  of  this 
state,  and  this  is  so  even  if  A's  act  was  one 
of  gross  and  culpable  n^Iigence  at  common 
law:  Johnson  v.  State,  66  O.  S.  69,  IV  Longs- 
dorf's Notes,  897. 

Causing  the  deatii  of  a  human  being  by 
striking  him  with  an  automobile  running  at 
a  speed  of  more  than  fifteen  miles  an  hour 
within  the  limits  of  a  municipality  is  man- 
slaughter: State  T.  Fiehwick,  10  O.  N.  P. 
(N.S.)  110,  21  O.  D.  (N.F.)  127,  7  O.  L.  B. 
392. 

The  violation  of  a  penal  ordinance  of  a 
municipality  against  fast  driviiii^,  as  a  result 
of  which  violation  death  ensuee,  is  not  an 
unlawful  killing  within  the  provisions  of 
G.  C,  }  12404,  which  defines  the  crime  of 
manslaughter:  State  v.  CoUingatoorth,  82  0. 
S.  164  [overruling  exceptions.  State  v.  Col- 
lineviorth,  8  O.  N.  P.  (N.S.)  383,  19  0.  D. 
(N.P.)  667]. 

Gross  negligence  in  tiie  operation  of  street 
ears  resulting  in  the  death  of  any  person,  is 
not  maaslanghter:  In  re  Qramd  Jury,  6  O.  N. 
P.  (N.  S.)  33,  52  BulL  241. 

Killing  by  shooting  without  intent  to  kill, 
but  with  intent  to  injure  is  manslaughter, 
for  it  is  killing  while  engaged  in  an  unlawful 
act.  The  prisoner  need  not  be  then  engaged 
in  any  other  unlawful  aet:  Suteliffe  T.  State, 
18  O.  469,  I  Longsdorfs  Notes,  867. 

Gross  n^ligenoe  in  pointing  and  duchaig- 
ing  a  pistol  at  another  is  not  manslaughter 
unless  the  pointing  of  the  pistol  is  an  unlaw- 
ful act  within  the  meaning  of  G.  C,  S  12422: 
Weller  v.  State,  19  O.  C.  C.  166,  10  0.  C.  D. 
381;  Waiiamaon  v.  State,  2  O.  C.  C.  292,  1  O. 
0.  D.  492. 
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One  who  unintentionally  Bhoots  and  kills 
another  1^  discharging  firearms  on  his  own 
premises  is  not  guilty  of  manslaughter,  since 
this  is  not  an  unlawful  act  punished  by  Q. 
C,  f  12817:  Martin  v.  State,  70  O.  8.  210.  IV 
L(Migadorfs  Notes,  972. 

Giving  poison  to  a  child  intending  to  give 
it  to  another;  giving  to  a  child,  by  gross 
carelefisnees  or  wantonness,  a  large  dose  of 
poison  BuflScient  to  kill  a  grown  person,  which 
remilts  in  deaUi;  experimentii^  upon  the  life 
of  a  human  being,  without  intent  to  kill,  by 
administering  a  deadly  poison,  not  in  good 
faith  as  a  cure,  whiefa  resalts  in  deaths  con- 
stitute manslaughter:  Btate  v.  Oppenheimer, 
49  BnU.  267. 

The  offense  of  killing  a  pi'egnant  woman 
by  administering  medicine  with  intent  to 
procure  an  abortion,  while  manslaughter,  is 
^eeially  provided  for  by  O.  C,  1 12412:  Bob- 
hint  T.  Btate,  8  O.  S.  ISl,  II  Longadorfs 
Kotei,  S29. 

An  indicteient  for  manslaughter,  which 
averB  that  the  defendant  did  unlawfully  kill 
another,  while  the  slayer  was  in  the  commis- 
sion of  an  unlawful  act,  i.  e.,  the  act  of  using 
drugs  and  InBtruments  upon  tiie  person  of  a 
woman,  with  intent  to  procure  an  abortion, 
without  averring  that  death  was  occasioned 
by  the  use  of  such  instruments  or  dmgs,  ia  a 
sufficient  indiotaient  for  manslaughter:  State 
T.  Barker^  28  O.  8.  683,  HI  Longsdorf 's  Notes, 
425.   See  also  Abobtion. 

Where  the  engineers  on  two  trains  ap- 
proaching the  crossing  of  two  railroads  fail 
to  come  to  a  full  stop  as  required  by  O.  C, 
{  12549,  and  in  the  resulting  collision  one  is 
killed,  the  other  may  be  prosecuted  for  man- 
slaughter; and  it  is  no  defense  that  the  de- 
ceased was  also  violating  the  statute:  State 
Y.  Snyder,  S  0.  L.  R.  680,  53  Bull.  110. 

V.  INDICTMENT, 
A.   VoB.  Mdrdeb  iNCLtJDBa  What. 

An  indictment  for  murder  in  the  first  de- 
gree includes  both  of  the  lessor  degrees  of 
homicide:  Rohhins  v.  State,  8  0.  S.  131,  ll 
Longsdorfs  Notes,  320. 

The  crime  of  murder  in  the  first  degree, 
committed  in  an  attempt  to  perpetrate  a 
robbery,  neoeasarily  includes  within  it  an 
assanlt,  and  an  assault  with  Intent  to  commit 
a  robbery,  whether  such  assault  be  formally 
or  especially  averred  or  not.  It  also  includes 
all  di^rees  of  h<Hnicide  below  the  first  unless 
perhaps  the  aeoond  degree  is  not  included: 
SMir  T.  State,  6  0.  C.  G.  496,  3  0.  C.  D.  242 
[affirmed,  without  opinion,  Blatr  r.  SUvte,  25 
Bull.  888]. 

A  eharge  of  murder  in  the  first  degree  in- 
cludes the  crimes  of  murder  in  the  second 


degree,  manslaughter,  assault  with  intent  to 
kill,  assault  and  battery  and  assault:  Stfvte 
V.  Mueller,  6  0.  L.  R.  542,  54  Bull.  94. 

The  crime  of  murder  in  the  second  degree 
is  not  included  as  one  of  the  lower  grades  of 
crimes  under  an  indictment  for  murder  in 
the  first  degree  means  of  poison  (there 
being  no  evidence  or  feature  in  the  case 
which  would  warrant  such  a  finding),  and  the 
jur}',  in  such  event,  will  not  be  instructed  aa 
to  such  crime:  Btate  v.  Oppenheimer,  40 
Bull.  267. 

A  charge  of  murder  in  the  first  degree  in- 
cludes also,  by  force  of  law,  the  crimes  of 
murder  in  the  second  degree,  manslaughter, 
and  assault  and  battery  and  under  such 
charge  the  accused  may  he  convicted  of  either 
of  the  crimes  named:  Btate  t.  Knapp,  60 
Bull.  28  [reversed,  Knapp  v.  State,  4  O.  0.  C. 
(N.S.)  184,  15  O.  0.  D.  671,  and  the  judg- 
ment at  the  emnmon  pleas  court  affirmed, 
Btate  T.  Knapp,  70  O.  8  380,  IV  Longsdorf  a 
Notes,  076]. 

An  indictaient  for  murder  in  the  first  de- 
gree includes  within  its  scope  the  other  lesser 
crimes  of  murder  in  the  second  degree,  man- 
slaughter, shooting  with  intent  to  kill,  shoot- 
ing with  intent  to  wound,  assault  and  bat- 
tery: i8(a(e  V.  Eerlin'51  Bull.  817. 

On  indictment  for  second  degree  the  ao- 
cused  can  he  convicted  of  manslaughter,  for 
the  former  contains  all  the  elements  of  the 
latter,  though  the  word  unlawful  is  not  used : 
Wroe  V.  State,  20  0.  S.  460,  II  Longsdorf's 
Notes,  1010;  State  v.  Noble,  I  Dec.  Rep.  1,  I 
W.  L.  J.  23;  Biroh  T.  Btate,  1  Dec.  Sep.  468, 
10  W.  L.  J.  82. 

Under  an  indictment  for  murder  it  is  com- 
petent fOT  the  jury,  where  the  evidence  justi- 
fies it,  to  find  the  d^endant  gailty  of  an 
assault  and  battery  only:  Martt  t.  State,  26 
O.  a  162,  m  Loi^sdorf  B  Notes.  204. 

B.  AVEBUSnTB. 

1.    Short  Form. 

Q.  C,  S  13583,  providing  a  short  form  of 
indictment  for  second  d^ree  murder  and 
manslaughter  is  not  repugnant  to  any  of  the 
provisions  of  the  constitution  of  this  state: 
Wolf  V.  State,  19  O.  S.  248.  II  Longsdorf's 
Notes,  942;  Williama  v.  State,  85  O.  8.  176, 
III  Longsdorf's  Notes,  770. 

An  indictment  for  manslaughter  which  fol- 
lows approved  common  law  precedents,  .is 
good  under  G.  C,  %  13583:  Sutoliffe  v.  Btate, 
18  O.  460,  I  Lon^orf  B  Notes,  857. 

The  short  form  of  indictment  that  the  de- 
fendant unlawfully  killed  the  deceased,  ia 
sufficient,  notwithstanding  the  change  in  our 
statutes  defining  manslaughter:  Wjlltam*  t. 
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State,  35  O.  S.  175.  IH  Longsdorf  •  Notu. 
770. 

An  indictment  which  simply  alleges  that 
the  defendant  "one  Samuel  liee,  then  and 
there  did  unlawfully  kill  and  slay"  is  suffi- 
cient: Wolf  V.  State,  19  O.  S.  248,  II  Longa- 
dorf'B  Notes,  942. 

A  statement  that  the  prisoner  made  an  as- 
sault and  unlawfully  discharged  a  gun,  loaded 
with  powder  and  lead,  at  the  person  killed, 
is  a  sufficient  averment  of  the  unlawful  act 
designated  in  the  statute:  Sutcliffe  t.  State, 
18  0.  469,  I  Longsdorfs  Notes,  857. 

An  indictment  for  manslaughter  which 
avers  that  defendant  did  unlawfully  kill  and 
slay  another,  while  the  slayer  was  in  the 
commission  of  an  unlawful  act,  i.  e.,  the  act 
of  using  iDstraments  and  drugs  upon  the 
person  of  &  woman,  with  intent  to  procure 
an  abortion,  without  averring  that  death  was 
occasioned  by  the  use  of  such  instruments,  or 
drugs,  is  a  sufficient  indictment  for  man- 
slaught^:  Statt  T.  Barker,  28  O.  8.  583.  Ill 
Longsdorfs  Notes,  425. 

2.  Intent. 

An  indiotmentj  foUowit^  common  law 
precedents  which  avers  that  A  "purposely, 
and  of  deliberate  and  premeditated  malice  did 
strike"  the  deceased,  "giving  to  him  •  •  • 
one  mortal  wound,"  and  that  the  deceased  "of 
the  mortal  wound  aforesaid  died,"  does  not 
sufficiently  aver  the  intent  to  kill;  purposely 
being  predicated  of  the  assault  and  woundinj^ 
but  not  of  the  kilting:  Kain  v.  State,  8  O.  S. 
306,  II  Longsdorfs  Note*.  34S;  Foute  v. 
State,  8  O.  S.  98,  II  Longsdorfs  Notes,  327; 
Sagan  v.  State,  10  O.  S.  459,  II  longsdorfs 
Notes,  454. 

In  an  indictment  averring  that  A  assaulted 
and  stabbed  B  "purposely,  and  of  deliberate 
and  premeditated  malice  giving  to  B  a  mortal 
woimd,"  of  which  wound  he  instantly  died, 
is  sufficient;  the  intent  to  inflict  a  mortal 
woimd  importing  etc  vi  termini,  an  intent  to 
kill:  Loeffner  v.  Slate,  10  0.  S.  608,  II  Longs- 
dorfs Notes,  469. 

Where  the  intent  to  kill  ib  not  averred  in 
the  descriptive  part  of  the  inilictmpnt,  the 
defect  is  not  cured  by  the  formal  concluding 
part,  in  which  it  is  averred:  "and  so  the 
jurors  •  •  •  do  say  that"  the  accused,  "in 
the  manner  and  by  the  means  aforesaid, 
"  "  •  purposely,  and  of  deliberate  and  pre- 
meditated malice,  did  kill  and  murder"  the 
deceased;  such  averment  being  a  conclusion 
of  law,  and  not  of  the  existence  of  facts: 
Fouta  v.  State,  8  O.  S.  98.  II  Longsdorfs 
Notes,  327;  Kain  v.  State,  8  O.  S.  306,  II 
Longsdorfs  Notes,  343. 

An  indictment  charging  A,  B  and  C  with 
assaulting  and  wounding  S  with  a  club  or  a 


pitchforic,  at  a  certain  time  and  place,  "with 
intent  him  the  said  S  purposely,  and  of 
deliberate  and  premeditated  malice  to  kill 
and  murder,"  shows  with  sufficient  certainty 
the  purpose  to  kill,  at  that  time^  notwith- 
standing the  usual  predicate  "then  and  there" 
was  omitted:   Rufer  v.  State,  25  0.  S.  464. 

III  Longsdorfs  Notes,  252. 

An  indictment  in  which  it  is  averred  that 
A  assaulted  and  purposely  wounded  B,  with 
the  intent  to  kill  him,  of  which  wound  B 
died,  sufficiently  charges  that  A  purposely 
killed  B:  Price  v.  State,  35  O.  8.  601.  HI 
Longsdorfs  Notes,  812. 

An  indictment  charging  that  the  defendant 
"did  unlawfully,  purposely  and  maliciously 
kill  and  murder"  the  deceased,  is  coffieient 
under  G.  C,  S  13583,  the  word  purposely  im- 
porting an  intent  to  kill:  State  v.  WiUiam- 
em,  7  Dee.  Rep.  618,  4  Bull.  279. 

3.  MaHee. 

The  form  of  indictment  declared  to  be  suffi- 
cient by  G.  C,  S  13583,  is  not  indispensable. 
Accordingly,  an  indictment  for  murder  in  tlie 
second  degree,  in  which  the  word  "malice"  is 
not  found,  is  good  if  it  seta  forth  the  manner 
and  means  of  killing  in  such  language  aa  to 
necessarily  import  malice:  lAndsey  t.  State, 
69  O.  S.  215,  IV  Longsdorfs  Notes,  967. 

It  is  not  necessary  to  Bpeciflcally  all^ 
malice  in  an  indictment  if  the  facts  all^fed 
sufficiently  imply  it  Thus  an  indicbnent 
which  charges  A  with  an  attempt  to  commit 
a  robbery  and  then  avers  that  he,  wiUi  others, 
in  such  attanpt,  did  unlawfully  and  pur- 
posely, shoot  the  deceased,  with  intent  to  un- 
lawfully and  purposely  kill  and  murder  him, 
and  by  means  of  the  shooting  it  gave  him  a 
mortal  wound,  from  which  he  instantly  died, 
sufficiently  charges  A  with  murder  in  the 
second  degree:  /^'mfoey  T.  <9to(0.  69  0.  B.  215. 

IV  Longsdorfs  Notes,  957. 

4.    Attempting  to  Perpetrate. 

An  averment  merely  that  the  accused  killed 
another  while  he  was  attempting  "to  perpe- 
trate a  robbery,"  is  not  sufficioit,  since  that 
is  a  mere  conclusion.  The  indictment  must 
state  the  facts  which  show  that  the  killing 
occurred  while  the  accused  was  engaged  in 
the  "attempt  to  commit  robbery";  Blair  v. 
State,  5  O.  C.  C.  496,  3  0.  C.  D.  242  [affirmed, 
without  opinion,  Bknr  v.  State,  26  Bull. 
388]. 

5.  Miaoeltaneous. 

It  is  sufficient  to  charge  in  an  indictment 
that  the  defendant,  with  two  other  defend- 
ants, held  a  pistol  and  "discharged  and  shot 
it  off  against  and  upon  the  deceased":  Jonea 
V.  State,  14  O.  C.  C.  36,  7  O.  C.  D.  306. 
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An  indiefanent  chuging  that  the  mortal 
blow  was  fl^ek  on  the  24th  day  of  the 
month,  that  death  occurred  on  the  28th,  and 
that  the  murder  was  committed  on  the  24th, 
in  had:  BiU  T.  Slate,  1  Dee.  Bep.  136.  2  W. 
L.  J.  427. 

An  averment  that  A,  after  inflicting  a 
mortal  wound  on  B,  then  placed  B'a  body  on 
the  railroad  track  so  that  he  was  run  over 
and  killed,  sufficiently  shows  mortal  injury: 
HotelUng  Y.  Btate,  8  O.  C.  G.  630,  2  O.  C.  D. 
366. 

A  phrase  in  an  indictment  for  first  degree 
murder  charging  that  accused  "did  strike, 
penetrate  and  wound  (the  deceased,  naming 
him)  *  *  •  one  mortal  wound"  with  a 
pistol  and  leaden  bullets,  is  equivalent  to 
charging  the  giving  of  such  wound,  and  such 
indictment  having  stated  alt  the  essentials  to 
charging  such  crime  is  valid  under  Or.  C, 
1 13S81,  providing  what  defects  in  an  in- 
dictment shall  not  be  fatal:  Ooodlove  v. 
State,  13  O.  C.  C.  (N.S.)  17,  21  O.  C.  D.  537 
[reversed,  Goodlove  v.  State,  82  O.  S.  3651. 

Where  the  act  or  crime  was  committed  by 
several  persons,  all  being  present  at  the  time, 
it  is  not  necessary  when  jointly  indicted,  for 
the  indictment  to  set  out  which  one  of  the 
defctndanta  committed  the  act  of  killing: 
Lindte^  Y.  State,  4  O.  0.  C.  (N.S.)  400,  14 
O.  0.  D.  1.   See  also  iNDicniEHT. 

C.  DuFUorrr. 

A  count  charging  A  with  robbery  and  with 
murder  in  the  commission  of  robbery,  and  in 
which  it  is  all^d  that  the  blows  causing 
death  were  struck  with  a  piece  of  iron,  a 
sledge  and  a  shovel,  is  not  bad  for  duplicity ; 
the  state  can  not  be  required  to  elect  upon  a 
trial  upon  such  count:  Jackson  v.  State,  39 
0.  S.  37,  III  Longsdorf  8  Notes,  1005. 

A  count  charging  murder  in  the  first  de- 
gree, where  the  killing  was  done  in  attempt- 
ing to  perpetrate  a  robbery,  is  not  bad  for  du- 
plicity on  the  ground  that  in  the  same  count 
it  charges  an  assault  with  intent  to  rob, 
since  sueh  averments  are  essential  in  murder: 
Blair  T.  State,  6  O.  C.  C.  496,  3  O.  C.  D.  242. 

Where  an  indictment  for  murder  contains 
several  counts  each  describing  the  same  trans- 
action, for  the  purpose  of  meeting  any  phase 
of  the  testimony  developed  at  the  trial,  the 
state  can  not  be  compelled  to  elect :  Gottell  v. 
State,  12  0.  C.  C.  467,  5  O.  C.  D.  472;  State 
V.  Thompson,  W.  617, 1  Longsdorf's  Notes,  48. 

For  duplicity  and  elee^n  by  the  prose- 
cutor, see  ImnomNT. 

D.   Plea  in  Abatement. 

A  plea  in  abatement  does  not  lie  to  an 
indictment  for  murder  in  the  first  degree, 
where  based  on  the  ground  that  the  judges 


of  the  emanuni  pleas  court  in  appointit^-  the 
jury  commission  failed  to  designate  the  num- 
ber of  names  which  the  commission  should 
place  in  the  jury  wheel  of  persons  to  serve 
as  grand  and  petit  jurors  during  the  current 
year:  Stata  v.  Clevdand,  0  O.  L.  R.  208.  See 
also  iNiaonntNT. 

VI.  EVIDENCE. 
A.   BuEDCR  xsi>  Degbeb  of  Pboof. 

A  defendant  is  presumed  innocent  and  the 
burden  rests  upon  the  state  to  prove  his  guilt 
beyond  a  reasonable  doubt:  Btate  v,  Thomp- 
son,  W.  617,  I  Longsdorrs  Notes,  48. 

A  reasonai>le  doubt  of  any  matter  essential 
to  the  crime  of  murder  authorizes  acquittal: 
State  T.  Oardiner,  W.  392,  I  Longsdorf's 
Notes,  32. 

An  instruction  that  the  state  must  prove 
the  material  elements  of  the  crime  beyond  a 
reasonable  doubt  fully  secures  to  the  defend- 
ant the  benefit  of  the  l^al  presumption  of 
his  innocence:  Morehead  Y.  State,  34  O.  S. 
212,  III  Longsdorf's  Notes,  700. 

Evidence  as  .to  the  disappearance  of  the 
deceased,  the  finding  of  hia  body  with  con- 
tusions and  abrasions,  together  with  the  testi- 
mony of  reputable  physicians  that  death  was 
caused  by  suffocation,  if  it  does  not  establish 
beyond  a  reasonable  doubt  that  death  was 
caused  by  violence,  at  least  outweighs  the 
idea  of  death  by  accident,  and  reasonably 
brings  to  the  jury  the  theoiy  that  viol^we 
was  employed:  Williams  v.  State,  11  O.  C. 
C.  (N.S.)  4,  20  O.  0.  D.  348  [leave  to  file 
petiton  in  error  refused,  WilUama  y.  State, 
63  BulL  281. 

Where  the  state  haa  provtd  a  deliberate 
and  premeditated  killing  the  duty  of  intro- 
ducing evidence  to  prove  manslai^hter  reata 
on  the  defendant:  State  T.  A^n,  7  Dec  Bep. 
26,  1  Bull.  38. 

Where  in  an  indictment  for  murder  in  the 
first  degree,  it  is  charged  that  there  were  two 
shots  fired  and  two  mortal  wounds  inflicted 
from  which  death  resulted,  the  state  ia  not 
compelled  to  prove,  beyond  a  reasonable 
doubt,  that  eiUier  the  first  or  second  shot 
alone  produced  the  death,  nor,  if  the  death 
results  from  the  combined  effects  or  results 
of  both  shots,  that  each  of  said  shots  were 
fired  unlawfully:  Wray  v.  State,  5  0.  C.  C. 
(N.S.)  437,  17  0.  C.  D.  1. 

Where  in  a  trial  for  homicide  the  insanify 
of  the  accused  is  set  up,  the  burden  of  estab- 
lishing such  defense  by  a  preponderance  of 
the  evidence  rests  upon  the  defendant:  Btate 
T.  Austin,  71  O.  S.  317,  IV  Longsdorfs  Notes, 
983.  See  also  InsABi,  Imbecilbb  avd 
Idiots. 

It  is  error  to  charge  without  qualification 
that  upon  the  requisite  measure  of  proof  by 
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the  Btate,  of  an  unlawful  killing  by  the  de- 
fendant the  burden  is  thrust  upon  him  to 
Bhow,  by  the  greater  weight  of  evidence,  that 
it  "was  done,  not  of  malice,  but  in  the  neces- 
sary defense  of  his  person  from  death  or 
enormous  bodily  harm";  inasmuch  as  the  ap- 
parent effect  of  Buch  an  instrument  is  to  pre- 
clude him  from  the  right  to  take  life  to  pro- 
tect against  the  reasonable  apprehension  of 
such  consequences:  Dmaid  v.  State,  21  O.  C. 
C.  124,  11  O.  C.  D.  483.  See  also  I>EFE»8k 
OF  PmtSON  AKD  PbOPEBTT. 

From  the  intentional  killing,  the  presump- 
tion of  law  is  murder  in  the  second  degree: 
Btate  V.  VohU,  1  Dec.  Rep.  1,  1  W.  L.  J.  23. 

For  the  general  diflcusaion  of  the  subject 
of  evidraoe,  see  IjItxdknob. 

B.  Witnesses. 

The  defendant  as  a  witness  is  subject  to 
the  same  rules  as  other  witnesses:  Hanoff  v. 
State,  37  O.  8.  178,  III  Longsdorfs  Notes, 
003. 

Formerly  the  defendant's  wife  was  not  a 
competent  witness  in  his  behalf :  Thurman  v. 
State,  4  O.  C.  C.  141,  2  0.  C  D.  466. 

Where  a  witness  admits  having  talked  of 
the  homicide  with  another  person  but  denies 
that  he  amid  the  defendant  did  not  commit  it, 
on  re-examination  he  can  not  be  asked  what 
he  did  say  on  that  occasion  unless  his  former 
statement  has  been  denied :  Dickaon  t.  State, 
S9  O.  8.  73,  III  Longsdorfs  Notes.  1009. 

A  witness  called  by  the  accused  to  testify 
as  to  the  reiratation  of  the  accused  as  a  quiet, 
peaceable  citizen,  may  be  asked  on  cross-  ex- 
amination if  he  had  not  heard  of  instances 
of  trouble  tiie  accused  bad  with  neighbors: 
Zeltner  T.  Slate,  18  0.  C.  C.  (N.S.)  417,  22 
O.  C.  D.  102.  See  also  WrmESSES. 

0.  Othes  Acts  and  CEiuRa. 
1.   Of  Defendant. 

W'here  A  is  charged  with  poisoning  B,  in 
December,  it  is  error  to  permit  evidence  in 
chief  to  show  that  A  poisoned  C  in  August 
preceding:  Farrer  v.  State,  2  O.  S.  54,  I 
Longsdorfs  Notes,  1021. 

It  is  not  competent  for  the  state  to  intro- 
duce evidence  in  chief  of  other  and  prior 
crimeB,  yet  the  commiBsion  of  a  prior  crime 
may  be  shown  for  the  purpose  of  furnishing 
a  motive  for  the  crime  charged  in  the  in- 
dictment, provided  such  prior  crime  is  so 
related  to  the  latter  as  to  have  a  logical  con- 
nection therewith,  and  reasonably  to  disclose 
a  motive  for  its  commission:  State  T.  Dick- 
«r«m,  77  O.  S.  34,  TV  Longsdorfs  Notes, 
1029. 

In  a  trial  for  murder  in  the  second  degree 
the  state  may  prove  previous  threats  made 


by  the  accused  against  the  person  he  after- 
wards killed,  even  though  such  threats  tend 
to  prove  deliberate  and  proneditated  malice: 
Btevrart  v.  Steae,  1  O.  8.  66,  I  L(»gadorfs 
Notes,  941. 

Proof  that  the  defendant  seduced  the  de- 
ceased prior  to  the  murder  is  incompetent 
where  it  does  not  appear  affirmatively  that 
such  seduction  was  the  motive  for  the  crime: 
Jtoae  v.  State,  13  O.  G.  C.  342,  7  O.  C.  D.  226. 

A  defendant  may  show  how  he  was  em- 
ployed at  the  time  he  met  the  person  he  is 
charged  with  killing,  and  his  conduct  a  short 
time  before  the  affray  which  resulted  in  the 
killing:  Stewart  v.  State,  19  O.  302,  I  Longs- 
dorfs Notes,  878. 

In  a  trial  for  homicide  evidence  that  the 
defendant  on  a  former  occasion  attempted  to 
shoot  another  person  is  not  competent:  Zelt- 
ner T.  State,  13  0.  C.  C.  (N.S.)  417,  22  O.  a 
D.  102. 

The  Gondoet  of  the  defendant  tubseiinent 
to  the  homicide  is  competent  evidence  for  the 
purpose  of  determining  Uie  degree  of  the 
crime:  Blythe  T.  State,  4  O.  a  a  43S,  2  0. 
C.  D.  636  [affirmed,  Blythe  v.  Btate,  47  O.  8. 
234,  IV  Longsdorfs  Notes,  370]. 

Bobbery  from  the  body,  the  concealment  of 
the  body,  false  statements  by  the  accused  in 
his  flight,  are  all  facts  which  must  be  con- 
sidered hy  the  jury:  Blythe  T.  State,  4  O.  O. 
C.  435.  2  O.  C.  D.  636  [affirmed,  Blythe  T. 
State,  47  O.  8.  234,  IV  Longsdorfs  Notes, 
370]. 

The  extent  to  which  a  defendant  may  Im 
cross-examined  as  to  prior  crimes  when  he 
voluntarily  takes  the  stand  rests  in  the  sound 
discretion  of  the  court:  Hanoff  v.  State,  37 
O.  S.  178,  m  Longsdorfs  Notes,  903. 

On  the  cross-examination  of  character  wit- 
nesses rumors  in  the  community  of  prior 
crimes  committed  by  the  defenduit  are  not 
admissible:  State  v.  Dickereon,  77  0.  S.  34, 
IV  Longsdorfs  Notes,  1029. 

2.    Of  Deceaaed. 

Evidence  to  prove  that  the  deceased  and 
other  persons  agreed  to  go  to  the  defendant's 
house  for  the  purpose  of  quarreling  with  him, 
is  admissible:  Steicart  T.  State,  10  O.  302,  I 
Longsdorfs  Notes,  878. 

Where  the  defendant  is  trying  to  prove  the 
suicide  of  the  deceased,  evidence  that  six 
years  prior  to  her  death  she  was  of  a  melan- 
choly disposition  and  threatened  to  ccanmit 
suicide,  is  admissible;  the  remotenees  affects 
the  weight  of  such  evidence  but  not  its  com- 
petency: Blaeklmrn  v.  State,  23  O.  8.  146,  III 
Ix>ngsdorfs  Notes,  117. 

Where  a  father  charged  with  killing  his 
son,  claims  that  the  killing  was  aoddmtally 
done  while  he  was  attempting  to  rescue  his 
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son  from  association  with  immoral  vomen, 
evidence  of  the  character  of  gaoh  women  is 
admissible  to  show  the  father's  moUves: 
Jtmea  r.  State,  51  O.  S.  331,  IV  Longsdorfs 
Kotes,  545. 

The  character  of  the  deceased  as  a  vicious 
and  dangerous  man  and  the  defendant's 
knowledge  of  this  may  he  proved  by  the  evi- 
dence of  one  who  had  only  four  or  five 
months'  acquaintance  with  the  deceased: 
Timer  v.  State,  5  O.  C.  C.  637,  3  O.  C.  D.  263. 

Evidence  of  threats  made  by  the  deceased 
immediately  preceding  the  attadc  is  compe- 
tent as  part  of  the  re>  geatw.  J>ick»m  T. 
State,  39  0.  S.  73,  III  Longsdorfs  Notes, 
1009. 

A,  on  trial  for  killing  C,  claiming  that  he 
killed  to  save  the  life  of  his  brother,  B,  with 
whom  C  was  then  in  a  flghti  may  show  that 
C  had  CDmmitted  rape  on  his  own  daughter, 
whom  B  subsequently  married,  and  that  C 
knew  that  B  knew  this,  and,  hence,  had  a 
maliea  against  B  and  a  motive  to  kill  him  so 
tiiat  he  could,  not  prosecute:  Statt  t.  "Sevin, 
23  Bull.  411  [supreme  court]. 

On  a  trial  for  murder  it  is  error  to  permit 
the  state  in  the  first  instance  and  as  a  part 
of  its  case,  to  offer  testimony  showing  the 
obaraoter  or  reputation  of  the  deceased  as  a 
quiet  and  peaceable  man:  Carr  t.  flTfafo,  21 
O.  a  C.  43,  11  0.  C.  D.  353.   See  also  En- 

DENCE. 

D.  Deolabations. 
1.  Dymg  Deetaraiiotw. 
(a)  Admiwihility. 

The  provision  of  Art.  I,  {  10,  of  the  consti- 
tution of  Ohio,  which  provides  that  the  ac- 
cused shall  have  the  right  to  meet  witnesses 
face  to  face  is  not  violated  by  the  introduc- 
tion of  dying  declarations  where  the  accused 
is  confronted  by  the  witnesses  who  testify: 
Ao&Mm  T.  Statej  8  O.  S.  131,  II  Longsdorfs 
Motes.  329. 

Dying  declarations  are  admissible  only 
wboi  t^  death  of  the  declarant  is  the  sub- 
ject of  the  charge,  and  the  circumstances  of 
the  death  are  the  subject  of  the  dying  declar- 
ations: State  T.  Harper,  35  O.  S.  78,  III 
Longsdorfs  Notes,  758. 

Prior  to  G.  C,  1 12412-1,  upon  an  in- 
dictment for  unlawfully  using  an  instrument 
upon  the  person  of  a  wcnnan,  with  intent  to 
destroy  a  vitalized  embryo,  in  consequence  of 
which  she  died,  her  dying  declarations  are 
inadmissible:  State  v.  Harper,  35  O.  8.  78, 
in  Longsdorfs  Notes,  758. 

O.  C,  1 12412-1,  provides  that  the  dying 
declarations  of  a  woman  who  dies  in  conse- 
quence of  a  miscarriage  are  admissible  where 


the  causes  of  such  miscarriage  are  under  in- 
vestigation. 

A  dying  declaration  that  the  act  was  done 
without  provocation  is  not  incompetent  as 
being  a  matter  of  mere  opinion:  Wroe  T. 
State,  20  O.  S.  460,  II  Longsdorfs  Notes, 
1010. 

A  dying  declaration  is  not  admissible  until 
it  is  shown  not  only  that  it  was  made  m 
articulo  mortis,  but  also  under  a  sense  of 
impending  death,  which  excluded  from  the 
mind  of  the  dying  person  all  hope  or  expecta- 
tion of  recovery:  Robhine  v.  State,  8  O.  S. 
131,  II  Longsdorfs  Notes,  329;  Montgomery 
7.  State,  11  0.  424,  I  Longsdorfs  Notes,  577; 
Wade  V.  State,  2  O.  C.  C.  (N.S.)  189,  15  0. 
C.  D.  279  [affirmed,  without  opinion,  Wade  y. 
State,  70  O.  S.  463] ;  Martin  v.  State,  17  0. 
C.  C.  406,  9  O.  C.  D.  621. 

Deceased's  exculpatory  declaration  in  re- 
gard to  the  accused  not  put  of  the  res  geatae 
nor  a  dying  declaration,  ia  not  cnnpetent  on 
behalf  of  the  accused:  State  V.  Grayton,  10 
Dee.  B^.  56,  18  Bull.  221.  See  also  Ethwnoe. 

(b)  Form. 

The  substance  of  competent  dying  declara- 
tions may  be  given  although  the  witness  is 
not  able  to  give  the  precise  words:  Mont- 
gomery T.  State,  11  0.  424,  I  Longsdorfs 
Notes,  677. 

Dying  declarations  reduced  to  writing  a 
competent  person  at  the  instance  of  ^  de- 
clarant and  approved  and  signed  1^  him  are 
admissible:  State  T.  Kindte,  47  O.  S.  358,  IV 
Longsdtnf  s  Noteo^  S78. 

(e)  Impeachment. 

Where  dying  declarations  are  proved  in  a 
case,  a  statonent  of  the  deceased  made  at 
another  time,  which  is  neither  a  dying  dec- 
laration, nor  a  part  of  tiie  res  gestae,  is  not 
admissible  to  impeach  such  declaration: 
Wroe  T.  State,  20  O.  S.  460,  n  Longsdorfs 
Motes,  1010. 

Upon  the  admission  of  dying  deelaratiras 
the  defendant  may  cross  examine  to  show 
that  they  were  not  dying  declarations,  or 
that  there  were  no  such  declarations  made, 
or  that  if  made  th<^  were  not  credible: 
Martin  v.  State,  17  O.  C.  C.  406,  9  0.  0.  D. 
621. 

2.    Other  Declarations. 

Declarations  made  by  the  defendant  im- 
mediately after  the  homicide  detailing  its 
facts  form  no  part  of  the  res  geetae,  but  are' 
simply  a  narrative  made  1^  the  defendant 
in  regard  to  a  past  transaction.  The  faot 
that  the  state  did  not  object  to  some  of  such 
declarations  gives  the  defendant  no  right  to 
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introdnoe  the  others:  Forreat  T.  State,  21  O. 
8.  641,  ni  LongsdorfB  Notes,  48. 

Deoluations  nuule  by  the  defendant  after 
the  homieide  but  before  its  discoTery,  that  be 
could  kill  a  man  1^  knocking  the  breath  out 
of  him  and  then  grasping  him  by  the  throat 
are  admiaaible  in  a  prosecution  for  homieide 
by  strangling,  as  tending  to  show  the  work- 
ings of  the  defendant's  mind:  Moore  T. 
State,  2  O.  S.  600,  I  LongsdorPs  Notes,  1077. 

Where  property  in  the  possession  of  the 
deceased  shortly  before  the  murder  is  found 
concealed  on  the  premises  of  a  third  person, 
about  that  time  in  the  company  of  the  de- 
fendant, the  acts  and  declarations  of  such 
third  person  accompanying  the  discovery  of 
the  property,  are  admissible:  Mimms  t. 
State,  16  0.  S.  221,  II  Longsdorf's  Notes, 
771. 

Previous  threats  by  defendant  against  de- 
ceased are  admissible  to  show  the  killing  was 
malicious  in  a  second  d^[ree  case:  Stewart 
V.  State,  1  O.  S.  66, 1  Longsdorfs  Notes,  941. 
bee  also  Evidence. 

Threats  of  the  deceaaed  made  immediately 
preceding  the  attack  are  competent  as  part 
of  the  res  gestae:  Dickaon  v.  State,  39  0.  8. 
73,  III  longsdorf's  Notes,  1009. 

Threat  to  kill  a  person  made  on  the  day 
he  was  killed  is  competent  as  tending  to 
show  malice  and  deliberation,  and  which  of 
the  two  struck  the  fatal  blow:  Dickeon  t. 
State,  89  O.  S.  73,  III  T^ngsdorfa  Notes, 
1009.  See  also  Evidence. 

Declarations  made  1^  the  victim  of  a  homi- 
cide some  time  after  the  assault  which  caused 
her  death,  at  a  house  sixty  rods  distant  from 
the  scene  of  the  crime,  narrating  certain  facta 
in  r^ard  to  the  assault,  are  not  part  of  the 
rea  geetae  and  are  not  competent  evidence 
upon  the  foial  of  her  assailant:  Wade  v. 
State,  2  O.  a  C.  (N.S.)  189,  15  O.  C.  D.  279 
[affirmed,  without  opinion,  IVode  v.  Slate, 
70  O.  8.  463]. 

The  defendant  and  his  son  being  jointly 
indicted  for  murder  by  shooting,  on  the  tri^ 
of  the  former,  evidence  of  the  son's  state- 
ments, made  at  his  home  soon  after  the  kill- 
ing occurred,  tending  to  show  who  fired  the 
fatal  shot,  is  incompetent,  as  what  was  said 
was  not  part  of  the  rea  gestae,  and  was  prop- 
erly refused:  Donald  v.  State,  21  O.  C.  C.  124, 
11  O.  C.  U.  483.  See  also  AlDBBS,  AnerroBS 
AND  Accomplices. 

After  evidence  of  a  conspiracy  between  the 
defendant  and  his  son  to  kill  the  deceased, 
against  objection,  the  state  was  allowed  to 
put  in  the  son's  declarations  to  a  third  party, 
in  the  father's  absence,  as  follows:  "Are 
you  going  to  town  today  I  There  is  going  to 
be  some  shooting;  if  father  don't  kill  a  man, 
I  will."  At  another  time :  "I  would  as  soon 
shoot  Snyder  as  I  would  a  ral^it"   It  was 


held  to  constitute  error,  as  the  statenunti 
were  not  in  fnitheranoe  of  a  eomoum 
purpose  of  the  two  to  kill  8 :  Donald  v.  atate^ 
21  O.  0.  C.  124,  11  O.  0.  D.  483. 

As  showing  a  person's  state  of  mind  when 
killing  another  with  whom  he  was  in  con- 
diet,  it  is  not  competent  to  prove  the  acta  or 
declarations  of  a  third  party  at  enmi^  with 
him,  in  no  wise  connected  with  the  homieide, 
notwithstanding  they  manifest  most  vieiona 
feeling,  and  are  by  one  who  sometime  prior 
thereto  had  joined  in  a  violent  assault  upon 
him:  Donald  v.  State.  21  0.  C.  G.  124,  11  0. 
a  D.  483.   See  also  EnoEnoE. 

Evidence  may  be  given  of  a  conversation 
between  the  accused  after  his  confinement  in 
jail  and  a  third  person  which  was  overheard 
by  the  sheriff  without  the  knowledge  of  the 
accused  if  such  third  person  made  no  rep- 
resentations to  the  accused  which  inspired 
him  with  such  hope  or  fear  as  induced  him 
to  make  such  declarations:  Morrow  T.  State, 
24  0.  C.  D.  140. 

It  is  not  error  to  admit  as  evidence  a  con- 
versation between  the  accused  and  a  third 
person  with  reference  to  the  all^d  crime  in 
which  the  accused  asked  said  third  person 
how  the  people  generally  felt  about  sneh 
crimes:  Morrow  T.  State,  24  0.  0.  D.  140. 

E.  Co:!FB88IOHS. 
1.    Must  be  Voluntary. 

A  confession  is  voluntary  where  no 
threats  or  promises  were  used  in  obtaining 
it,  and  where  the  person  to  whom  the  eon* 
fesaion  was  made  informed  the  accused  that 
he  had  no  power  to  grant  him  immunity  fnwi 
punishment:  Wade  t.  States  2  O.  C.  0.  (N. 
S.)  189,  15  0.  0.  D.  279  [affirmed,  without 
opinion.  Wade  T.  State,  70  O.  8.  463]. 

A  confession  made  to  an  officer  befmre  a 
warrant  has  beoi  issued,  where  no  promise  of 
advantage  was  made  to  induce  it  and  where 
the  accused  was  informed  that  a  confession 
would  not  induce  clemency,  is  voluntary  and 
admissible:  Bkarketf  t.  State,  4  O.  G.  C.  101, 
2  0.  a  D.  443. 

A  confession  is  not  rendered  inadmissible 
because  it  was  made  to  a  police  officer  or  to 
a  coroner  or  because  the  defendant  was  told 
be  had  "better  tell  the  truth."  or  because  it 
was  accompanied  with  emotion:  State  T. 
Leuth,  5  O.  C.  C.  94,  3  0.  C.  D.  48. 

Whether  a  confession  is  in  fact  voluntary 
or  not  may  be  left  to  the  jury.  The  burden 
of  proof  is  on  the  prisoner  to  show  by  a  pre- 
ponderance of  the  evidence  that  the  confession 
is  inadmissible:  State  v.  Strong,  12  O.  D.  (N. 
P.)  698. 

The  burden  of  showing  thai  a  confession  of 
guilt  was  obtained  by  improper  inducemenis 
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rests  with  tho  defendant:  Rufer  v.  BtaU,  25 
O.  &  4M,  in  Longsdorf  s  Notes,  252. 

2.  /»/m;udtctaI  Confetaione. 

(a)    On  the  Triat. 

A  eonlessiOD  by  the  defadant  in  open  court 
that  he  eommitted  a  homicide  renders  a  jury 
unnecessary,  and  hy  virtue  of  O.  C,  { 13692, 
the  court  may  examine  witnesses  to  deter- 
mine the  d^ree  of  crime  and  pronounce  sen- 
tence accordingly:  Craig  v.  State,  49  O.  S. 
416,  IV  Longsdorf  a  Notes,  462. 

(b)    /n  Former  Proceedings. 

A  voluntary  statement  of  the  accused  made 
before  a  grand  jury  is  competent  evidence 
against  him  upon  hia  trial:  Wade  v.  State, 
2  O.  C.  C.  (N.S.)  189,  15  O.  C.  D.  279  [af- 
firmed, without  opinion,  Wade  T.  State,  70 
O.  S.  463]. 

Testimony  by  the  accused  before  the  grand 
jury  that  he  was  not  guilty  but  knew  how 
the  murder  was  committed  was  properly  ad- 
mitted at  the  trial  together  with  other  in- 
criminating Btatements  and  admissions  on  his 
part  showing  guilty  luiowledge:  Williame  v. 
State,  11  0.  0.  C.  (N.a)  4,  20  O.  C.  D.  342 
[afBrmed,  WiUianu  v.  State,  S3  Bull.  28]. 

Where,  on  a  i^eliminary  examination,  after 
having  been  warned  by  the  magistrate  that 
he  need  not  testify  to  anything  that  would 
tend  to  incriminate  him,  the  aeensed  con- 
fesses, this  confession  may  be  proved  on  the 
subsequent  trial:  Jackson  t.  State,  39  0.  B. 
37,  in  Longsdorf  B  Notes,  1005. 

Where  a  man  chuged  with  murder  Tolnn- 
tarily  goes  before  the  grand  jury  and  makes 
a  statement  of  what  he  knoi^s  about  the  ease 
and  afterwards,  during  the  trial  at  a  pre- 
liminary oamination  had  in  the  absence  of 
&e  jury  to  determine  the  circumstances  under 
which  such  statement  was  made  and  whether 
it  was  voluntary,  testifies  that  his  statement 
before  the  grand  jury  was  true,  and  it  was 
shown  had  been  made  with  the  knowledge, 
consent  and  .under  the  advice  of  counsel,  evi- 
dence of  his  statements  made  before  the  grand 
jury  is  competent  evidence  against  him  upon 
his  trial:  Wade  v.  State,  2  0.  C.  C.  (N.S.) 
189,  15  0.  C.  D.  279  [affirmed,  without  opin- 
ion, Wade  V.  State,  70  0.  8.  463].  See  also 
Etiderck. 

3.  Ewtrajudiciai  Confessiona. 

Although  extrajudicial  confessions  alone 
are  not  suflScient  to  prove  the  body  of  the 
crime  in  cases  of  homicide,  they  may  be  taken 
and  used  for  that  purpose  in  connection  with 
other  evidence:  Blaokbum  v.  State,  23  O.  8. 
146,  III  Longsdorf's  Notes,  117;  Hotelling  v. 
State,  3  0.  C.  C.  630,  2  O.  C.  D.  386;  State  v. 
Lueth,  S  O.  0.  a  94,  3  0.  C.  D.  48. 


When  tiie  proof  of  the  death  is  direct  and 
positive,  if  the  circumstances  shown  are  of 
such  force  when  taken  together  as  to  leave 
no  room  for  doubt  that  the  deceased  was 
murdered,  any  extrajudicial  confession  by 
the  prisoner,  if  otherwise  competnt,  may  be 
admitted  in  evidence  for  the  purpose  of  estab- 
lishing his  connection  with  the  crime:  State 
V.  Knapp,  70  O.  S.  380,  IV  Longsdorf  s  Notes, 
976. 

Where  the  prisoner  has  made  a  written 
confession  admitting  that  he  had  perpetrated 
the  crime  charged  in  the  indictment  and  other 
crimes,  and  the  whole  of  the  confession  is 
offered  by  the  state  and  is  objected  to  on  the 
part  of  the  defendant,  it  is  not  error  to 
allow  the  whole  confession  to  go  to  the  jury 
when  the  court  at  the  time  instructs  the  jury 
that  it  is  admitted  only  to  prove  the  killing 
of  the  person  named  in  the  indictmenti  and 
that  they  should  disregard  any  portion  of  the 
confession  which  does  not  relate  to  such 
killing;  and,  further,  that  they  should  not 
permit  the  statements  in  the  confession  to 
prejudice  them  against  the  defendant,  for  ttie 
reason  that  they  were  only  trying  him  on  the 
charge  of  killing  alleged  in  the  indictment: 
State  V.  Knapp,  70  O.  8.  380,  IV  Longsdorf  s 
Notes,  975  [reversing  Knapp  v.  State,  4  O.  C. 
C.  (N.S.)  184,  15  O.  C.  D.  571].  See  also 
Evidence. 

Oral  confessions  are  not  merged  in  a  later 
written  confession  and  are  also  admissible: 
State  V.  Lueth,  5  O.  C.  C.  94,  3  O.  0.  D.  48. 

Confessions  should  be  given  to  the  jury  in 
full,  but  all  that  the  defendant  says  is  not 
entitled  to  equal  credit:  Schneider  T.  State, 
2  O.  G.  C.  420,  r  O.  C.  D.  565. 

P.   Expert  Testimont. 

The  value  of  expert  testimony  is  to  be  de> 
termined  by  the  jury:  State  V.  Del  Belto,  8 
O.  D.  (N.P.)  455. 

The  opinion  of  a  physician  on  a  hypothet- 
ical question  which  assumes  material  facts 
of  which  there  is  no  evidence  is  irrelevant: 
Sharkey  v.  State,  4  O.  C.  C.  101,  2  O.  C.  D. 
443. 

When  a  physician  has  given  a  full  de- 
scription of  the  wounds  and  their  location,  it 
is  error  to  permit  him  to  express  his  opinion 
as  to  the  rdative  position  of  the  parties  at 
the  time  the  fatal  Mow  was  struck,  this  is  a 
matter  of  mere  opinion  which  the  jury  is  as 
capable  of  inferring  as  the  physician:  Perkins 
T.  State,  6  O.  C.  C.  697,  3  O.  0.  D.  202.  See 
also  Etideitoe. 

G.  Vabianoe. 

Where  an  indictment  charges  the  accused 
with  having  assaulted  and  killed  one  "PerCT 
Stuekey,  alias  Frank  McCormick,"  evidence 
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that  the  defendant  assaulted  and  killed  a 
person  commonly  known  aa  Frank  McCormick 
will  not  sustain  a  verdict  of  guilty  against 
the  defendant  unless  it  also  be  shown  that  the 
Frank  McCormick  assaulted  and  killed  and 
Percy  Stuckey  were  one  and  the  same  person: 
Uoodlove  T.  State,  82  O.  S.  365. 

If  an  indictment  charge  the  name  of  the 
person  slain  as  Maria  Gardiner,  alias  Maria 
Buel,  and  the  proof  shows  her  real  name  to 
have  been  Maria  Frances  Buel,  though  gen- 
erally known  by  the  names  in  the  indictment, 
it  is  sufficient:  State  v.  Oardiner,  W.  302,  I 
Longsdorf's  Notes,  32. 

An  indictment  charging  an  unlawful  killing 
while  doing  an  unlawful  act,  viz.:  procuring 
an  abortion,  is  a  good  indictment  for  man- 
slaugfater.  But  if  it  appears  on  the  trial  that 
the  death  was  in  consequence  of  the  unlawful 
act,  and  not  merely  during  it,  the  offenae  is 
under  the  abortion  act,  and  not  manslaughter, 
and  a  variance  (G.  C.,  |  12412),  since  a  per- 
son can  not  be  indicted  for  one  crime  and 
tried  for  another:  'State  v.  Barker,  2S  O.  S. 
S83,  III  Longsdorf's  Notes,  425  [distin- 
gaished  Btate  V.  Harper,  36  O.  8.  70,  III 
LongBdorffl  Notes,  768]. 

In  an  indictment  for  murder,  it  is  not  nec- 
essary that  the  alleged  mortal  wounds  should 
be  proved  to  be  of  the  exact  dimensione  and 
desoriptions  set  forth,  but  it  is  suffielent 
if  they  are  substantially  described,  and  if  one 
or  more  of  them  is  proved  to  be  sufficient  to 
produce  deatii  beyond  a  reasonable  doubt,  and 
that  death  was  caused  thereby:  State  v. 
Uueller,  6  O.  L.  R.  642,  S4  Bull.  04. 

For  tiie  effect  of  a  material  variance,  see 
also  VAKtAiros. 

H.  MiSCBLLAHBOUS. 

The  implement  used  in  committing  a  homi- 
cide may  be  considered  by  the  jury :  Stciport 
V.  State,  1  0.  S.  66, 1  Longsdbrfs  Notes,  041. 

On  a  trial  for  murder  during  an  affray  it 
is  error  to  exclude  evidence  offered  by  de- 
fendant as  to  what  he  was  doing  in  tbe  in- 
terval between  the  meeting  of  the  parties  and 
the  affray.  This  is  a  vital  question,  for  if 
the  killing  was  in  a  sudden  quarrel  he  could 
not  be  convicted  of  murder:  Steioart  v.  State, 
10  0.  302,  I  Longsdorf's  Notes,  878. 

Evidence  of  familiarity  with  firearms  is 
competent  to  show  that  the  shooting  of  the 
deceased  was  not  accidental:  Weller  v.  State, 
10  O,  C.  C.  166,  10  O.  C.  D.  381. 

Where  A  is  charged  with  killing  B  by  firing 
two  shots  it  is  not  necessary  to  prove  that 
either  the  first  or  second  shot  alone  produced 
death:  Wray  v.  State,  5  O.  C.  C.  (X.8.)  437, 
17  O.  C.  D.  1. 

To  lay  a  proper  foundation  for  the  intro- 
duction of  testimony  relating  to  the  conduct  | 


of  bloodhounds  placed  on  the  track  of  the 
defendant,  it  is  necessary  to  show  that  the 
particular  dog  bad  been  trained  and  tested 
in  trailing  human  beings,  and  by  experience 
had  been  found  reliable  in  such  cases,  and 
that  the  dog  so  trained  and  tested  was  placed 
on  the  trail  at  a  point  where  the  circum- 
stances tended  to  show  that  the  guilty  party 
had  been,  or  upon  a  track  which  the  clreum- 
stances  indicated  to  have  been  made  by  him: 
State  V.  Dickeraon,  77  0.  S.  34,  IV  Longs- 
dorf's Notes,  1020. 

A  petition  in  a  civil  action  is  admissible 
to  show  that  such  an  action  was  pending  at 
the  time  of  the  crime,  but  not  for  the  pur- 
pose of  estaUisbing  the  facts  therein  alleged: 
State  v.  SneU,  2  O.  N.  P.  65,  5  O.  D.  (N.P.) 
670. 

On  a  trial  for  homicide  the  state  may  prove 
what  took  place  in  the  pursuit  and  capture 
of  the  defendant:   Zeltner  T.  State,  13  0.  0. 

C.  (N.S.)  417,  22  0.  C.  D.  102. 

An  ordinance  making  it  a  misdoneanor  to 
cause  a  vehicle  to  collide  with  a  pereon  is  not 
admissible  as  evidence  in  a  prosecution  for 
manslaughter  because  of  a  death  growing  out 
of  such  a  collision:  Btate  T.  Colliruwortht  8 
0.  N.  P.  (N,S.)  883,  19  0.  D.  (N.P.)  557 
[affirmed.  State  y.  OoUinggwarth,  82  0.  8. 
164]. 

Where  a  person  is  on  trial  for  manslaugh- 
ter, runnit^  an  automobile  in  a  business 
and  closely  built  up  portion  of  a  municipality 
at  a  greater  rate  of  speed  than  is  permitted 
by  O.  a,  I12Q04,  it  is  not  oMnpetent  to 
prove  such  fact  by  an  ordinance  of  the  mu- 
nicipality defining  what  are  tiie  business  and 
closely  built  up  portions  thereof  (6. 
S  12608} :  State'v.  Bom,  85  O.  8.  480.  See 
also  Motor  Vehicles. 

Upon  a  trial  for  murder  it  is  not  error  to 
admit  evidence  tending  to  show  the  discovery 
and  locatdon  of  the  body  of  the  murdered 
man;  JfomMo  v.  State,  24  0.  0.  D.  140. 

vn.   CHABGE  OP  THE  COURT. 

As  to  the  instructions  proper  where  the 
Icilling  was  done  by  use  of  a  deadly  weapon, 
see  BailM  v.  Btate,  16  O.  C.  C.  226,  8  O.  C. 

D.  526;  Erwin  v.  State,  20  O.  S.  186,  III 
Longsdorfs  Notes,  465;  Williamaon  T.  State, 
2  0.  C.  C.  202,  1  0.  C.  D.  402. 

In  a  prosecution  for  murder  where  it  is 
claimed  the  defendant  acted  in  self-defense,  a 
chaise  that  "no  other  ground  of  justification 
or  excuse  than  self-defense  is  claimed  by  the 
defendant,  and  no  other  will  be  conddered 
by  you,"  is  erroneous  in  that  it  tends  to  ex- 
clude the  right  of  the  defendant  to  reduce  the 
offense  from  murder  to  manslaughter:  Jftw* 
day  V.  State,  5  0.  C.  C.  (N.S.)  666,  16  O.  C 
D.  712  [affirmed,  without  opinion,  Btate  v. 
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MimdaVf  72  O.  S.  614].  See  aim  DEnnfSi  or 
PEB0ON  Am  Fbopebtt. 

On  the  trial  of  an  indiotment  for  murder 
in  tbe  first  degree  where  the  court  instruote 
the  jury  that  if  they  shall  find  the  defendant 
guilty  as  charged,  they  may,  if  they  think 
proper,  recommend  mercy;  and  further  in- 
BtnictB  them  that  the  legal  effect  of  aucb 
recommendation  by  them  will  be  to  change 
the  punishment  of  the  accused  from  death  to 
imprisonment  in  the  penitentiary  for  life,  such 
instruction  is  a  correct  and  sufficient  charge 
or  instruction  on  that  subject,  and  it  is  not 
necessary  to  instruct  tbe  jury  that  no  person 
so  convicted  and  imprisoned  "shall  be  recom- 
mended for  pardon  •  •  •  except  upon  proof 
of  innocence  established  beyond  a  reasonable 
doubt":  State  v.  Schiller,  70  O.  8.  1,  IV 
I^ngadorfB  Notes,  967. 

Where  manslaughter  is  erroneously  defined 
in  the  charge  and  the  jury  returns  a  verdict 
of  guilty  of  murder  in  the  first  degree  there 
is  no  prejudicial  error:  Zeltner  T.  State,  13 
0.  C.  C.  (N.S.)  417,  22  O.  C.  D.  102. 

An  erroneous  charge  on  tbe  subject  of  pre- 
meditation is  not  prejudicial  unless  the  ac- 
cused is  convicted  of  murder  in  tlie  first  de- 
gree: rhurmtm  v.  State,  4  O.  C.  0.  141,  2  O. 
C.  B.  466. 

In  a  prosecution  upon  an  indictment  for 
murder  in  attempting  to .  perpetrate  a  rob- 
bery, it  is  not  error  for  the  court,  in  con- 
nection  with  proper  instructions  with  respect 
to  the  several  decrees  of  murder,  and  aa  to 
asaanlt  and  battery,  to  chaige,  if  the  facta 
proved  warrant  it,  as  follows;  "Has  Uie 
■tate  estaUished  by  clear,  convin^ng  and 
satisfactory  evidence  beyond  a  reasonable 
doubt>  that  the  defenduit  is  guilty  as  charged 
in  the  indictment  or  of  some  ottier  degree  of 
murder  or  manslaughter,  or  it  may  be  as* 
Mult  and  battery,  or  assault  merely;  other- 
wise your  vodict  should  be  not  guilty":  JAnd- 
«ey  T.  atat«,  69  0.  S.  216,  IV  LongsdorTs 
Notes,  967. 

Where  tbe  charge  is  murder  in  the  first 
d^ree  by  administering  poison,  and  the  evi- 
dence shows  no  other  grade  'of  offense,  it  is 
error  to  cha^e  that  the  accused  may  be 
found  guilty  of  either  murder  in  the  first  or 
second  d^ree,  or  manslaughter:  Dretiback  v. 
Statt,  38  O.  S.  S65,  ni  Longsdorfs  Notes, 
976.   See  also  Vebdiot. 

Where  in  a  charge  the  word  "excuse"  in- 
stead of  "justify"  would  have  been  technically 
the  proper  word,  yet  it  is  not  to  be  supposed 
that  the  jury  would  be  mistaken  or  misled  by 
such  use  of  the  word  "justify"  rather  than 
"excuse,"  and  it  would  not  constitute  reversi- 
ble error:  Carr  T.  State,  21  O.  C.  C.  43,  11  0. 
C.  B.  364. 

A  charge  that  "where  self-defense  is 
claimed  and  the  homieide  la  sought  to  be  ex- 


cused on  the  ground  of  self-defense,  it  im- 
plies, it  presuppmes,  that  the  deceased  was 
intentionally  Idlled,"  does  not  constitute  re- 
versible error:  Cfurr  v.  State,  21  O.  0.  C.  44, 
1 1  O.  C.  D.  364  [following  but  not  ^provii^ 
State  V.  Elliott,  26  Bull.  116]. 

A  charge  to  the  effect  that,  when  an  in- 
tentional killing  is  proved  beyond  a  reason- 
able doubt,  the  burden  is  on  the  defendant 
to  make  out  his  defense.  Query,  whether  the 
use  of  the  term  "intentional  killing"  instead 
of  "unlawful  killing"  is  error:  Donald  v. 
State,  21  O.  C.  C.  124,  U  O.  C.  B.  483. 

For  a  change  relative  to  the  reputation  of 
one  accused  of  a  capital  offense,  for  peace 
and  quietness,*  which  was  held  not  to  be  preju- 
dicial, see  Watha  v.  State,  14  O.  C.  C.  (N. 
S.)  145,  24  O.  C.  B.  60  [motion  to  file  petition 
in  error  overruled,  Watha  v.  State,  9  0.  ti. 
R.  123]. 

Where,  in  the  trial  of  an  indictment  for 
murder,  tbe  defense  being  insanity,  the  court 
before  the  argument  to  the  jury,  gave  several 
instructions,  at  defendant's  request,  upon  the 
questions  of  reasonable  doubt  of  insanity,  and 
a  definition  in  the  language  of  the  statute 
defining  the  crime  of  murder  in  the  first  de- 
gree, in  the  second  d^ree,  and  manslaughter, 
and  again  in  his  general  charge  defined  these 
crimes,  it  is  not  error  to  refuse  a  further  re- 
quest of  defendant  defining  manslaughter 
made  after  argument,  such  request  being  a 
correct  abstract  proposition  of  law,  but  be- 
ing inapplicable  to  the  defense  of  insanity  or 
to  the  facts  of  the  case:  Reighard  v.  State, 
22  0.  C.  C.  340,  12  O.  C.  B.  382. 

To  submit  to  a  jury  in  a  trial  of  one  for 
murder,  by  a  charge  to  that  effect,  a  question 
as  to  the  defendant's  guilt,  upon  the  theory 
of  his  "aiding  and  abetting"  another  who  may 
have  done  tiie  killing,  when  there  was  no  eivl- 
denoe  upon  tiiat  point,  is  misleading  and 
erroneous:  Donald  T.  State,  21  O.  C  C.  124, 
II  O.  0.  B.  483.  See  also  Ceasob  or  Goubt. 

It  is  error  to  charge  that  there  are  no  de- 
grees of  murder  by  poisoning  but  that  the 
crime  is  first  degree  only:  Bobhint  T.  State, 
8  O.  S.  131,  II  Longsdorf's  Notes.  326. 

It  is  not  error  for  the  court  at  the  trial  of 
a  criminal  case  to  refuse  to  give  an  instruc- 
tion to  the  jury  in  tbe  ease  of  the  defendant 
before  the  conunencement  of  tbe  argument: 
Morrow  State,  24  O.  C.  B.  140;  Umben' 
kauer  v.  State,  4  O.  C.  C.  37S,  2  O.  a  B.  606 
[motion  for  leave  to  file  petition  in  error  over- 
ruled by  supreme  court]. 

VIII.  VERBICT. 

A.  MiraT  State  Degbec 

On  an  indictment  for  hcnnicide  the  verdict 
should  state  the  degree  and  if  it  does  not  the 
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court  will  refuse  to  pass  sentence  and  award 
a  new  trial :  State  T.  Toum,  W.  76,  I  LongB- 
dorf's  Notes,  6;  State  Y.  Oardiner,  W.  S92,  I 
LongBdorf  s  Notes,  32. 

On  the  trial  of  an  indictment  chai^ng  the 
crime  of  murder  in  the  first  d^ee  in  the 
deecriptive  words  of  the  statute,  a  verdict  of 
"guilty  in  manner  and  form  as  he  stands 
charged  in  said  indictment,"  is  sufficient : 
Dick  V.  State,  3  O.  S.  89,  JI  Longsdorf's 
Notes,  8;  Parks  v.  State,  3  O.  8.  101,  U 
Longsdorf's  Notes,  0. 

A  verdict  of  guilty  of  murder  in  the  second 
d^ree  without  erpressly  acquitting  ttie  de- 
fendant of  murder  in  the  first  degree,  is  good. 
Such  verdict  is  equivalent  to  "not  guilty"  of 
the  higher  degree:  Morehead  v.  State,  34  O. 
S.  212,  III  Longsdorfs  Notes,  709;  Svtoliffe 
T.  State,  18  O.  469,  I  Longsdorfs  Notes,  857. 

The  degree  may  be  determined  not  merely 
from  conduct  before,  and  at  the  killing,  but 
the  jxay  may  lo<^  at  subseqneiit  acts,  as  rob- 
bery from  the  corpse,  concealing  the  body, 
false  statements,  and  flight:  Blythe  y.  State, 
4  O.  G.  0.  436,  2  O.  C.  D.  636  [affirmed  on 
other  points,  Blythe  v.  State,  47  O.  8.  234,  IV 
Longsdorfs  Notes,  3701. 

The  use  in  a  verdict  in  a  case  of  homicide 
of  a  figure  to  design&te  the  degree  of  murder 
of  which  the  defendant  has  been  convicted, 
wbile  to  be  reprobated  as  bad  practice,  does 
not  prejudice  the  defendant  nor  afford  ground 
for  a  reversal  of  the  judgment:  Smile  v. 
State,  I  0.  C.  C.  A.  142. 

B.   Fob  Intbbiob  Oitbnbb. 

One  charged  with  murder  in  the  first  de- 
gree, if  theN*idence  justifies  it  may  be  found 
guilty  of  murder  in  the  second  degree,  or  of 
manslaughter  or  of  assault  and  battery: 
Van  Zant  v.  State,  13  O.  C.  C.  (N.S.)  526. 

An  indictment  for  murder  in  the  first  de- 
gree will  sustain  a  conviction  for  man- 
slaughter: Robbine  v.  State,  8  O.  S.  131,  II 
Longsdorf's  Notes,  329. 

An  indictment  for  murder  in  the  second 
degree  will  sustain  a  conviction  of  man- 
slaughter: Wroe  V.  State,  20  O.  S.  460,  II 
Longsdorfs  Notes,  1010;  State  T.  Vohle,  1 
Dec.  Rep.  1,  1  W.  L.  J.  23. 

Under  an  indictment  for  murder  in  either 
degree,  the  jury  may  render  a  verdict  of 
guilty  of  assault  and  battery  only:  Marts  v. 
State,  26  O.  8.  162,  III  Longsdorfs  Notes, 
294;  State  v.  Powell,  1  Dec  Bep.  S8, 1  W.  L. 
J.  273. 

Under  an  indictment  for  murder  in  the 
first  degree  a  jury  can  not  find  the  defendant 
guilty  of  riot:  Watha  T.  State,  14  O.  C.  O. 
(N.S.)  146,  24  O.  C.  D.  60  [motion  to  file 
petition  in  error  OTerruIed,  Watha  t.  State,  9 
O.  L.  R.  123]. 


C.    CoUVr  IHSTSUCTIRQ  AS  TO  DE8BBB. 

It  is  error  for  the  court  to  charge  the  jury 
that  if  they  find  the  prisoner  guilty  of  the 
homicide  they  must  state  in  th^r  verdict  tbftt 
they  find  him  guilty  of  murder  is  the  first  de- 
gree: Beaudieu  v.  State,  8  O.  8.  634,  II 
Longsdorfs  Notes,  371. 

It  is  the  province  of  the  jury  to  determine 
the  particular  grade  of  homicide  and  the 
court  can  not  imperatively  require  the  jury 
to  render  a  verdict  for  a  particular  degree: 
Adams  v.  State,  29  O.  S.  412,  III  Longsdorfs 
Notes,  481. 

Where  an  indictment  for  murder  in  the 
first  degree  contains  several  counts,  under 
either  of  which  it  is  equally  competent  on  the 
same  proof  to  return  a  verdict  of  murder  in 
the  second  degree,  it  is  not  to  the  prejudice 
of  the  accused  for  the  court  to  restrict  the 
jury  in  finding  the  defendant  guilty  of  mur- 
der in  the  second  d^ree,  to  one  of  the  eoonta 
only:  Adams  v.  State,  20  O.  S.  412,  III 
Longsdorfs  Notes,  481. 

Where  the  charge  is  murder  in  the  first 
degree  by  administering  poison,  and  the  evi* 
dence  shows  no  other  grade  of  ofTense,  it  is 
error  to  charge  that  the  accused  may  be  found 
guilty  of  either  murder  in  the  first  or  second 
d^ree,  or  manslaughter:  Dresback  v.  State, 
38  O.  S.  365,  III  Longsdorfs  Notes,  976. 

On  trial  for  first  degree  murder  it  is  not 
error  to  charge  that  the  verdict  may  be  re- 
turned for  second  degree,  manslaughter,  or 
assault  and  battery:  Van  Zandt  T.  State,  13 
O.  C.  0.  (N.S.)  626. 

D.    Rbcouuenoinq  Mebot. 

It  is  entirely  within  the  province  and  dis- 
cretion of  the  jury  as  to  whether  or  not  mercy 
or  clemency  toward  the  accused  shall  be 
recommended  in  their  verdict  of  guilty  of 
murder  in  the  first  degree.  No  testimony  or 
proof  from  defendant  is  required,  and  when 
such  recommendation  is  made,  the  court  is 
bound  to  reduce  the  punishment  to  life  im- 
prisonment: State  V.  Oppenheimer,  49  BulL 
257. 

Where  public  sentiment  is  worked  up  to 
such  a  pitch  that  a  mob  is  formed,  and 
without  protest  from  any  quarter  the  jail  is 
stormed  and  one  of  the  prisoners  therein  Is 
torn  from  his  cell  and  hanged  to  a  telephone 
pole,  and  the  court  is  called  to  pronounce 
sentence  upon  a  youth  on  whom  consumption 
has  laid  Its  hand  who  was  caught  in  the  tide 
on  that  fatal  night  and  now  stands  before 
the  bar  In  the  phice  of  responsible  members 
of  the  c<anmunity  who  aided  in  creating  the 
frenzy  but  can  not  be  reached  by  the  law, 
justice  requires  that  the  sentence  pronounced 
should  be  commensurate  with  the  prisoner's 
moral  guilt  as  compared  with  that  of  a 
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tboiuand  others  who  have  gone  unwhipped, 
rather  than  that  it  should  be  commensurate 
with  the  enormity  of  the  crime  of  the  mob 
and  the  communis  as  a  whole:  Btaie  T. 
8utl0i/,  9  O.  L.  B.  111. 

HONOR,  ACCEPTANCE 
FOR. 

See  Nbsotiabli  InaiBoioHTB. 

HONOR,  PAYMENT  FOR. 

See  NnoTiABUB  iNSTBUiaenm 

HOPE. 

For  confessions  induced  by  hope  of  reward, 
see  CoNFissioNS ;  Etideivce. 

HORSE- RAILWAY. 

For  horse>railway,  see  Stkkct  Railways 
A;n>  iKTEBDBBAn  Bailwats. 

HORSE. 

For  horses,  see  also  Ahiicaui;  Hosbb- 

BTBALtNO. 

The  use  of  the  word  "nice"  by  a  witness, 
who  testified  that  the  horse  in  question  had 
a  "nice  round  hoof,"  does  not  render  the  an- 
swer sufficiently  objectionable  to  warrant  a 
reversal  of  the  judgment:  Palmer  T.  Cowie, 
7  O.  C.  C.  (N.a)  46,  17  O.  C.  D.  617. 

A  charge  of  court  as  to  the  right  of  a  pur- 
chaser to  return  a  horse  not  coming  up  to 
the  warranty  should  specify  that  the  return 
must  have  been  made  within  a  reasonable 
time  and  under  circumstances  which  placed 
the  vendor  in  atatu  quo:  Palmer  v.  Come,  7 
O.  C.  C.  (N.S.)  46,  17  O.  C.  D.  617. 

A  charge  of  court  to  the  effect  that  war- 
ranty of  soundness  would  cover  the  condition 
of  the  shoulderB,  where  the  vendor  had  said 
of  the  thin  shoulders  that  they  were  all  right, 
was  erroneous,  unless  it  appeared  tibat  the 
fact  that  the  horse  was  sweenied  was  not 
obTloua  to  those  who  examined  him:  Palmer 
V.  Cowie,  7  O.  C.  a  (N.S.)  46,  17  O.  C.  D. 
817. 

A  Terdiet  in  favor  of  the  defendant  in  an 
action  for  recovery  on  a  warranty  by  him  <A 
a  horse  sold  to  Uie  plaintiff,  will  not  be  set 
aside,  where  the  evidence  was  such  that  the 
jury  might,  without  bias  or  prejudice,  but  in 
the  exercise  of  a  sound  judgment,  have 
reached  the  conclusion  that  the  horse  was  not 
sweenied  at  the  time  of  the  sale:  PaJmer  T. 
Cowie,  7  0.  C.  C.  (N.S.)  46,  17  0.  C.  D.  617. 

The  owner  of  a  stallion  is  bound  to  use 
ordinary  care  In  restraining  him.  Such 
owner  is  not  gailtj  of  contributory  negligence 


merdy  because  G.  C,  1 5808,  forbids  the 
owner  of  a  stallion  to  allow  him  to  go  or  be 
at  targe  and  his  stallion  happened  to  be  at 
large  whereby  he  fell  into  a  hole  and  was 
killed:  Kittredge  T.  Oineinnati,  2  O.  P. 
(N.S.)  S,  14  O.  D.  (N.P.)  604  [affirmed, 
Kittredge  v.  Cinoimatt,  6  O.  C.  C.  (N.S.) 
646.  18  O.  C.  D.  100]. 

It  is  competent  to  prove  by  one  acquainted 
with  the  habits  and  disposition  of  horses 
that  a  stallion  is  liable  to  jump  over  fiemees 
or  break  out  of  pasture:  Kittredge  V.  C*n- 
cittttati,  6  0.  G.  C.  (N.S.)  646.  18  0.  C.  D. 
100  [affirming  Kittredge  v.  Gincirmati,  2  O. 
>J.  P.  (N.S.)  6,  14  O.  D.  (N.P.)  504]. 

In  a  present  and  executed  sale  of  a  stallion 
by  one  who  is  not  a  dealer  in  such  horses  for 
breeding  purposes,  there  is  no  implied  war- 
ranty that  the  stallion  is  reasonably  fit  for 
breeding  purposes:  Thompson  v.  Miser,  82  0. 
8.  289,  IV  Longsdorf  s  Notes,  1060.  Bee  also 
Sales. 

Wher^  in 'a  sait  1^  a  servant  for  recovery 
of  damages  frtnn  his  onployer  for  injuries  re- 
sulting from  tite  kick  of  a  horse,  the  evfdmce 
shows  a  cUfference  of  opinion  as  to  whether, 
at  the  Ume  the  injury  was  received,  the  an- 
imal was  being  handled  in  a  horsematJike 
manner,  an  issue  is  presented  which  should 
be  given  to  the  jnry:  Hagan  t.  2oe  Delivery 
Co^  2  O.  N.  P.  (N.S.)  692,  16  O.  D.  {N.P.) 
568.  See  also  SIastbb  and  Sebvaht. 

Starting  a  horse  suddenly  by  calling  on 
him  to  "get  up,"  wherel^  a  party  is  thrown 
from  the  wagon  is,  under  the  circumstances 
of  the  case,  not  such  Diligence  as  will  make 
the  driver  liable  for  the  injury:  FUmnagan 
V.  SoUovHiy,  20  O.  C.  C.  700,  II  O.  0.  D. 
373.    See  also  Negugence. 

Where  a  horse  was  purchased  under  a  war- 
ranty of  soundness,  etc.,  and  paid  for  with  a 
certified  check,  the  purchaser  can  not  stop 
payment  of  such  check  in  the  hands  of  third 
persons,  because  of  the  falsity  of  such  war- 
ranty; Blake  v.  Bank,  9  O.  C.  C.  (NJB.)  196, 
19  O.  C.  D.  465. 

Failure  of  the  warranty  tiiat  a  horse  is 
sound  in  every  way,  gives  to  the  purchaser 
a  right  of  action  against  the  seller,  either 
for  damages  or  for  rescission  of  contact: 
Palmer  v.  Cowie,  7  O.  G.  C.  (N.S.}  46,  17 
O.  0.  D.  617. 

A  servant  does  not  assume  the  risk  of 
viciousness  on  the  part  of  an  animal  fur- 
nished him  by  the  master,  and  if  he  did  not 
previously  know  and  continued  in  the  serv- 
ice without  discovering  that  the  animal  was 
vicious,  ftnd  received  ui  injury  because  of 
such  viciousness,  he  can  not  be  charged  with 
contributory  negligence:  Hagen  v.  Delivery 
Co.,  2  O.  N.  P.  (N.S.)  692,  15  0.  D.  (N.P.) 
668. 
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The  guaranty  of  a  horse  as  sound  and  a 
good  family  horse  is  not  available  to  the 
purchaser  as  a  basis  for  damages  reeulting 
from  hit  running  away,  where  the  purchaser 
from  personal  experience  became  aware  of 
the  Ticions  disposition  of  the  horse  before 
the  runaway  oecvrred:  Degmhardt  v.  Bil- 
lings, 13  O.  C.  C.  (N.S.)  414,  23  O.  C.  D. 
232. 

Where  there  is  teatimony  tending  to  prove 
the  material  averments  as  to  the  viclousness 
of  a  horse,  under  the  scintilla  rule,  it  ia  for 
the  jury  to  determine  whether  under  all  the 
circumstances  the  horse  waf  a  vieiooa  or 
liiclclng  horse,  and  whether  the  owner  knew 
or  could  have  known  that  fact:  Bagen  T.  De- 
livery Co.,  2  0.  N.  P.  (N.S.)  692,  15  O.  D. 
(N.P.)  6S8.   See  also  Tbul. 

Where  an  action  is  for  rescission  of  a  con- 
tract for  the  purchase  of  a  horse  for  failure 
of  warranty,  it  is  not  error  to  exclude  testi- 
mony to  the  effect  that  at  the  time  of  the 
trial  the  horse  was  dead;  or  the  statement 
that  certain  of  the  witnesses  were  jurors  at 
the  trial  of  the  same  case  before  the  justice  of 
the  peace;  or  to  permit  one  who  has  had 
long  experience  with  horses  to  testify,  al- 
though not  a  veterinarian;  or  to  exclude  a 
statement  of  the  purpose  the  witness  had  in 
examining  the  horse:  Palmer  v.  Covtie,  7  O. 
O.  0.  (N.S.)  46,  17  O.  C.  D.  617.  See  ahw 
Rbscibsiok. 


In  a  suit  by  a  servant  for  recovery  of 
damages  from  his  employer  for  injury  result- 
ing in  the  course  of  his  employment  from  the 
kick  of  a  horse,  it  is  not  necessary  to  show 
knowledge  on  the  part  of  the  master  tliat 
the  horse  would  kick  under  the  particular 
circumstances  in  which  the  injuiy  was  re- 
ceived: Bagen  v.  Delivery  Oo^  2  O.  K.  P. 
(N.S.)  692.  15  O.  D.  (N.P.)  5«8. 

In  an  action  against  the  bailees  of  a  team 
of  horsea,  for  causing  the  death  of  one  of  tiie 
liorses  and  injuring  the  other  by  nc^Igmt^ 
driving  the  same,  the  burden  ia  on  the  biUlor 
to  prove  negligence,  and  it  ia  not  shifted  by 
showing  the  horses  were  sound  whrai  ddtr- 
ered  to  the  bailees,  the  bailor  being  imme- 
diately informed  by  the  bailees  of  the  cir- 
cumstanoes  attending  the  injury  to  the  team: 
McDmuOA  t.  Jfiser,  2  0.  a  G.  313, 
16  O.  C.  D.  753.  See  also  Baiuain-. 

Kotice  to  an  agent  or  servant  of  a  corpo- 
ration in  respect  to  a  matter  over  which  he 
has  control,  is  notice  to  the  company,  but 
it  can  not  be  said  that  notice  to  a  man  whose 
business  was  to  shovel  snow  off  the  track 
of  a  street  railway,  and  who  had  nothing  to 
do  with  the  movement,  control  or  manage- 
ment of  a  snow  plow,  which  was  left  tn  the 
street,  is  notice  to  the  company  that  horses 
had  been  frightened  by  it:  Tnuuit  Co.  v. 
Stephenson,  12  0.  C.  D.  631.   See  also  Cw- 

POBATIONS. 


HORSE-STEALING. 

Scope  Note. — Includes  the  stealing  of  a  horse,  mare,  gelding,  foal,  fXly,  ass  or  a  mult  of 
any  valve;  the  receiving  or  buyinff  of  any  such,  kntnoing  it  to  have  been  stolen;  grounda  of 
defente;  and  prosecution  and  punishment  of  such  acta  as  public  offmaee.  Excludes  aU  other 
forma  of  larceny  and  receiving  atolen  property,  and  concealing  of  a  horae'thiaf 

Cross  Sefereneea. 

For  general  questions,  see  Aidebb,  Abbitobb  akd  Accohpuces;  Abust;  Au'tBBroia 
AXHtUrr  AND  CORVIOT;  EXTBApmON;  EviDENCB;  IlfDICTUBNT;  JuBisDicnoiT ;  BsHinoE; 
VllNUB;  VnOHCT. 

For  questions  relating  to  sentence,  see  SBimtncK. 

For  stealing  other  property,  see  LABCEtrr. 

For  receiving  other  stolen  property,  see  Stqlkk  Psopebtt. 

For  extradition  for '  horse-stealing,  see  Extbadhton. 

AKALTTICAL  OUXUlfB. 

I.  What  OoDBtitateg. 

n.  Jurisdiction. 
HL  Indictment. 
IV.  Evidence. 

V.  Verdict. 
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L   WHAT  CONSTITUTES. 

For  statutory  deanitioii.  Me  O.  C,  1 12448. 

The  wrtHigfal  takii^  and  driving  away  of 
the  horse  of  another,  without  his  ecmsent, 
with  intent  to  coneeal  it  until  the  ow&er 
offers  a  reward  for  Its  return,  and  for  the 
pnrpoae  of  obtaining  sueh  reward,  coasidtntes 
horse  stealing:  Berry  t.  State,  31  0.  S.  219, 
m  Longedorfs  Notes,  67S. 

The  hiring  of  a  horse  merely  as  a  subter- 
fuge to  get  poeseflsion,  may  constitute,  where 
there  is  a  snlwequeiit  oonveruim,  as  1^  going 
to  a  destination  other  tiian  tlie  one  for  which 
the  horse  was  hired,  or  a  sale  of  the  horse; 
but  a  mere  offer  to  Mil  is  not  a  snfSeient  eon- 
Tersioo:  Anonymow,  1  Deo.  Rep.  879,  6 
W.  L.  J.  666. 

II.  JtTRISDICTION. 

Where  A  steals  a  horse  in  IHinois  and 
brings  him  into  Ohio,  he  may  be  convicted  of 
horse  stealing  in  this  stat^  since  there  is  a 
constructiTe  taking  at  the  time  be  crosses  the 
boundary:  Hamilton  T.  State,  II  O.  436,  I 
Longsdorfs  Notes,  579. 

The  doctrine  of  constructive  taking  does 
not  apply  where  the  original  taking  is  in  a 
foreign  country;  Stanley  T.  State,  84  O.  S. 
166,  III  Longsdorfs  Notes,  167. 

in.  INDICTMENT. 

Counts  for  horse  stealing  and  grand  lar- 
ceny of  other  proper^,  when  th^  arise  out 
of  the  same  transaction,  may  be  joined  in  the 
same  indictment:  Barton  v.  State,  18  O.  221, 
I  Longsdorfs  Notes,  843. 

An  indictment  for  maliciously  killing  a 
borse  under  G.  C,  i  I336I,  is  sustained  by 
evidence  showing  the  killing  of  a  gelding, 
since  a  geldii^  is  not  specified  in  that  stat- 
ute: State  T.  Divine,  2  Dee.  Rep.  80,  1  W. 
Ll  M.  881. 

IV.  EVIDENCE. 

The  presumption  of  guilt  arising  from  the 
possession  of  the  stolen  animal  may  be  re- 
butted by  evidence  of  a  contract  of  sale  be- 
tween the  accused  and  a  third  person.  Decla- 
rations of  the  parties,  at  the  time  of  the  al- 
leged sale,  are  a  part  of  the  reg  gestae,  and 
competent  evidence  for  that  purpose:  Leggett 
T.  State,  15  0.  263,  I  Longsdorfs  Notes,  712. 

Evidence  that  the  accused  associated  with 
horse  thieves,  or  subsequently  planned  with 
others  to  steal  horses,  is  not  admissible  in 
a  prosecution  for  stealing  a  specified  horse: 
Cheney  T.  State,  7  O.  (pt.  1)  228,  I  Longs- 
dorfs Notes,  376. 

Evidence  that  the  accused  committed  a 
larceny  the  night  previous  to  the  day  <m 


which  he  is  charged  to  have  stolen  a  horse  is 
not  admissible:  Barton  v.  State,  18  O.  881,  I 
Longsdorfs  Notes,  843. 

Prior  to  6.  C,  f  13582,  a  prisoner  indicted 
for  stealing  a  "gray  horse"  could  not  be  con- 
victed upon  proof  of  stealing  a  gray  gelding: 
Hooker  v.  State,  4  O.  348,  I  Longsdorfs 
Notes,  226. 

V.  VERDICT. 


G.  C,  1  13601,  applies  to  the  offense  of 
horse  stealing,  and  the  verdict  should  show 
the  value  of  the  property  stolen:  Armstrong 
r.  State,  81  O.  8.  357,  III  Longsdorfs  Notesi, 
34. 

Where  the  indictment  contains  a  count  for 
horse  stealing  and  one  for  grand  larceny  of 
other  property,  a  general  verdict  of  guilty, 
assessing  the  value  of  the  property  in  gross, 
is  erroneous:  barton  T.  State,  18  O.  221,  I 
Longsdorfs  Notes,  843. 

HOSPITAL. 

For  Cincinnati  Hospital,  see  Cikoinnati. 

G.  C,  { 4022,  authorizing  a  city  to  eon- 
tract  with  a  hospital  association  lor  the 
care  of  sick,  and  to  acquire  a  permanent  in- 
terest therein,  is  not  contrary  to  Art.  VIII, 
S  6  of  the  ctmsUtution,  whieh  forbids  a  city 
to  aid  any  corporation,  etc.:  ZanesviUe  v. 
Croeekmd,  8  0.  0.  C.  652,  4  O.  0.  D.  363. 

G.  C,  SI  3148,  et  seq.,  which  provide  for 
establishing  and  maintaining  a  district  hos- 
pital for  the  care  and  treatment  of  pers<mi 
suffering  from  tuberculosis,  is  a  valid  exer- 
cise of  legislative  power  not  repugnant  to  the 
constitution:  Briesel  v.  State,  ea  rel.,  87  0. 
S.  164. 

G.  C,  I  3148,  provides  for  the  creation  of 
a  specific  subdivision  of  the  state,  and  the 
formation  therein,  of  a  joint  board  for  the 
purpose  of  establishing  and  maintaining  a 
district  hospital  for  the  care  and  treatment  of 
persons  suffering  from  tuberculosia  When 
the  joint  board  provided  for  in  that  section 
has  been  duly  formed  in  accordance  there- 
with and  has  thereafter  proceeded  with  the 
performance  of  the  duties  imposed  on  it  by 
the  statute,  each  of  the  counties  whose  com- 
missioners have  joined  in  the  formation  of 
Buch  joint  board  has  oblifj^ations  in  connec- 
tion with  the  matter  which  are  fixed  and  de- 
fined by  the  statute  and  which  can  not  be 
terminated  at  the  will  of  such  county:  Brie* 
sel  V.  State,  ea  rel.,  87  0.  S.  154. 

A  district  tubercnloais  hospital  is  within 
the  police  power  of  the  state  to  establish. 
But  O.  C,  I  8148,  making  a  board  of  trus- 
tees, one  from  each  county,  who  shall  deter- 
mine the  necessity  for  the  hospital  and  the 
amount  of  taxes,  and  requiring  the  county 
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commiMionerB  to  levy  the  same^  makea  the 
tnuteei  soperior  to  the  commiuionen,  and 
ia  void  under  Const.  Art.  VII,  1 10,  which 
requires  the  CMnmissioners  to  determine  the 
necessity  and  amount  of  taxes:  State,  em  reU, 
V.  Bippel,  11  O.  N.  P.  (N.S.)  565,  21  O.  D. 
(N.P.)  687. 

Creating  a  board  of  trustees  to  govero  a 
city  hospital  is  neither  a  law  creating  a 
corporation,  nor  conferring  corporate  power 
on  the  city.  Such  governing  body  is  not  a 
corporation:  State,  ex  tel.,  v.  Davi»,  23  O. 
B.  434,  III  Longsdorf's  Notes,  132.   See  also 

CONSTITDTIONAI.  LaW. 

The  power  to  issue  bonds  to  raise  funds  for 
the  repair  and  extension  of  a  hospital  be- 
longing to  a  city,  and  to  levy  a  tax  upon  all 
the  taxable  property  within  such  city,  for 
their  payment,  is  corporate  power:  Cincin- 
nati V.  Trustees  Cincinnati  Hospital,  66  O. 
S.  440,  IV  Longsdorfs  Notes,  911  [distin- 
guishing Cincinnati  v.  Taft,  63  0.  8.  141, 
IV  Longsdorf's  Notes.  860]. 

Taxing  several  counties  constituting  a  dis- 
trict for  a  hospital  in  proportion  to  the  num- 
ber of  patients  from  each  is  void  for  in- 
eqiuli^:  State,  em  rel.,  y.  Sippel,  II  O.  N. 
P.  (N.S.)  665.  21  O.  D.  (NJP.)  687. 

A  publio  charitable  hospital  organised  as 
such  and  open  to  all  persons  although  oon- 
dneted  nn^r  private  management  is  not 
liable  for  injuries  to  a  patient  of  the  hospital 
resulting  from  the  n^Iigence  <rf  a  nurse  em- 
plc^ed  ^  it:  Taj/lor  v.  Sotpital  A«oQfa(iof», 
85  0.  a  90. 

The  fact  that  a  puUie  charitable  hospital 
reeeives  pay  from  a  patient  for  lodging  and 
care  does  not  affeet  its  eharaeter  as  a  chari* 
table  institution,  nor  its  rights  or  liabilities 
as  sneh  in  relation  to  such  a  patient:  Totylor 
T.  Hospital  Aa$oeiatim,  86  O.  8.  90. 

A  corporation  not  for  profit  maintuning 
a  charity  hospital  is  not  liable  to  a  pay 
patient  for  negligence  of  a  nurse — here  by 
using  water  bags  so  hot  as  to  inflict  a  Irani: 
Conner  T.  Bieters  of  the  Poor,  7  O.  N.  P. 
514,  10  O.  D.  (N.P.}  86,  43  BuU.  363. 

A  hospital  incorporated,  organised  and 
conducted  for  purely  cbaritaUe  purposes, 
having  no  capital  stock  and  declaring  no 
dividends,  and  having  no  Income  except  that 
derived  from  voluntary  subscriptions  and 
from  the  rent  of  a  few  rooms  to  patients  who 
are  able  to  pay  some  reasonable  compensa^ 
tion  for  treatment  and  nursing,  and  exercis- 
ing due  care  and  caution  in  the  selection  of 
its  physician  and  sui^eon  and  nurses,  is  not 
liable  for  injuries  sustained  by  a  patient 
from  the  negligence  of  its  servants  and 
agents:  JoJmaon  v.  Hospital,  12  O.  D.  (N. 
P.)  795  [distinguishing  Dunn  t.  Agrioultural 
Society,  46  O.  S.  03,  IV  Longsdorfs  Notes, 
314]. 


HOSPITAL  ASSOCIA- 
TIONS. 

See  HOSFITAL;  CHASirABLB  COBPOBATIOHS. 

HOSPITAL  FOR  INSANE. 

See  InBAirB,  Iubkoilbi  Am  Idiots. 

HOSPITAL,  LONGVIEW. 

See  Insane^  iMBBdus  and  Idiots. 

HOSPITAL,  MUNICIPAL. 

See  Hospital;  Hvnxcipai.  GoBPCOATloire; 
Cincinnati  GHmnKN'a  Hoick 

HOSTILE  POSSESSION. 

See  LniiTATioNB,  Statute  of. 

HOSTILE  WITNESS. 

See  EvnwNCT;  Wrnrassn. 

HOTEL. 

For  hotel,  see  Innkeepebs. 

HOURS  OF  LABOR. 

See  Cokbtitdtional  Law;  Labob. 

HOUSEBREAKING. 

See  BuBOLABT. 

HOUSEHOLD  GOODS. 

The  benefits  of  G.  C,  f8666,  r^nlatiag 
procedure  in  the  foreclosure  of  a  chattel  mwt- 
gage  on  necessary  household  goods,  wearing 
apparel  and  mechanics'  tools  are  not  limited 
to  married  persons  or  heads  of  families: 
Building  A  Loan  Co.  v.  Neuman,  7  O.  C.  C. 
{N.S.)  213,  18  O.  C.  D.  103  [affirmed,  with- 
out opinion.  Building  it  Loan  Co.  v.  Newman, 
78  O.  S.  57»1. 

Household  goods,  formerly  used  by  the 
owner  but  temporarily  stored  by  him  wiih 
the  Intention  of  resuming  their  use  within 
a  reasonable  time,  do  not  lose  their  character 
as  necessary  household  goods  within  the  pur- 
view of  G.  C,  i  8566 :  Building  d  Loan  Co.  v. 
Newman,  7  O.  C.  C.  (N.S.)  213,  18  0.  C.  D. 
103  [affirmed,  without  opinion,  Building  iC 
Loan  Co.  v.  Keioman,  76  0.  S.  579]. 

A  tender  of  the  amount  due  on  a  chattel 
mortgage    of    necessary    household  goods. 


Digitized  by  Google 


8551 


HOUSE  OF  ILL  FAKB. 


8552 


wrongfully  sold  by  the  mortgagee  thereof 
without  foreclosure  in  a  court  of  record  aa 
required  by  G.  C,  S  8566,  is  not  a  prerequisite 
to  the  Institution  of  an  action  in  conversion 
to  recover  the  value  thereof:  Druck  t.  Storage 
Co.,  12  0.  D.  (N.P.)  521. 

While  the  right  of  a  mortgagee  to  sell 
property  on  which  he  holda  a  chattel  mort- 
gage after  it  has  come  into  his  possession  is 
taken  away  by  O.  C,  |  8666,  which  provides 
that,  in  case  of  household  goods,  etc,  he 
must  resort  to  the  courts  to  realize  upon  the 
mortgage  debt,  he  is  not  compelled  to  fore- 
close his  mortgage;  he  may,  at  his  option, 
replevin  the  mortgaged  property,  and  give 
time  to  redeem.  When,  however,  he  wishes 
to  realize  the  mortgage  debt  out  of  the  mort- 
gaged property,  then  he  must  proceed  through 
some  court  of  record:  Money  Co.  T.  Vagte, 
13  0.  D.  (N.P.)  146. 

The  fact  that  a  chattel  mortgage  covering 
household  goods  contains  a  provision  author- 
izing the  mortgagee  to  sell  the  goods,  pro- 
vided payments  are  not  made  pursuant  to 
the  terms  of  the  mortgage,  does  not  take 
mch  property  out  of  G.  C,  |  8566,  requiring 
the  mortage  to  be  foreclosed  in  a  court  of 
record:  Druok  y.  Storage  Co.,  12  0.  D.  (N. 
P.)  521. 

Under  6.  C,  1 8660,  relating  to  the  fore- 
closure of  mortgages  on  household  goods, 
etc.,  the  right  of  aeiEure,  either  by  replevin 
at  peaceable  rectq>ti<ni,  existing  at  law  be- 
fore its  passage,  is  not  tal»n  tewtj  wholly, 
but  is  limited.  It  can  not  be  eceroised  by 
the  mortgagee  personally,  nor  Ua  the  breach 
of  every  condition  in  tiie  mortgajge^  but  only 
when  the  mortgage  is  due  or  what  the  mort- 
gagor is  in  danger  of  losing  his  seeurily,  and 
tliai  cmly  npoB  an  order  of  a  court  of  record 
or  justice  ^  the  peace  upon  aiBdavit  filed, 
setting  forth  the  requidte  faets.  The  pro- 
ceeding is  similar  to  tiiat  when  beiriooms 
are  r^levied:  Mon^y  Co.  r.  Jfagle,  13  O.  D. 
(N.P.)  146. 

In  a  suit  for  the  foreclosure  of  a  chattel 
mortgage,  where  the  plaintiff  desires  to  have 
tiie  goods  seised  away  fron  the  defendant, 


the  proper  method  of  obtuning  that  relief  is 
by  an  interlocutory  motion  and  order,  rather 
than  by  a  replevin  suit  under  the  provisions 
of  G.  C,  f  8566,  relating  to  household  goods, 
etc  This  is  upon  the  broad  grounds  of  equity 
forbidding  the  bringing  of  a  second  inde- 
pendent action  to  enforce  rights  in  a  pend- 
ing action:  Money  Co.  v.  Nagle,  13  O.  D. 
(N.P.)  145. 

Merely  giving  possession  of  household  goods 
under  a  chattel  mortgage,  the  intention  being 
to  part  with  possession  only  temporarily, 
does  not  deprive  the  property  of  the  charac- 
ter of  "necessary  household  goods"  within 
G.  C,  i  8566,  if  in  fact  the  property  is  ab- 
solutely necessary  for  household  purposes : 
Druck  V.  Storage  Co.,  12  O.  D.  (N.P.)  621. 

Notwithstanding  the  amount  realized  from 
a  sale  of  household  goods  under  a  chattel 
mortgage  is  not  sufficient  to  pay  the  amount 
due  thereon  together  with  interest,  storage 
chattres>  «tc->  if  it  appear  that  the  goods  were 
sacrificed  at  private  sale,  and  especially  with- 
out complying  with  O.  C.,  |  8666,  as  to  fore- 
closure in  a  court  of  record,  etc,  the  mort- 
gagor, in  an  action  for  conversion  thereof,  is 
entitled  to  receive  the  value  of  the  goods  at 
the  time  of  the  sale  less  the  balance  due  there- 
on including  the  expenses  before  mentioned: 
Drwik  T.  Storage  Co.,  12  O.  D.  (N.P.)  621. 
See  also  Ckattkl  Mobtoaoxs. 

If  aecessaiy  household  goods  are  sold  by 
a  mortgagee  otherwise  than  by  r^ular  fore- 
closure proceedings  in  a  court  of  record,  such 
sale  is  a  conversion  of  the  property:  Druok 
V.  Storage  Co.,  12  O.  D.  (N.P.)  621. 

HOUSE  OF  ASSIGNA- 
TION. 

For  house  of  assignation,  see  House  or 
III  Fau. 

HOUSE  OF  CORRECTION. 

See  Botb'  Industbial  School;  House  of 
Rnmes;  Gslb'  iNnnsTsiAL  Hohb. 


HOUSE  OF  ILL  FAME. 

Scope  Note.— -fneludM  ouming,  letting,  keeping,  etc.,  houeo  for  purpose*  of  prosNtufion; 
deooying  fenuUea  under  age  to  enter  therein;  and  prosecuHon  of  euch  acts  aa  publio  offenses. 
Bae^dee  contributing  to  delinquency  of  female;  offenses  relating  to  tale  of  intoBrieating 
Uguors;  nuisance;  and  responsibility  of  infants,  insane  eta.,  for  offenses. 

Cross  References. 

For  general  questions,  see  Affidavit;  .\iDEBe,  AsirrroBS  and  Accompuces;  AuTBsrots 
Acquit  and  Convict ;  Evidence;  Indictmbht;  Jurisdiction;  Sentence;  Venue;  Tbbdict. 

For  responsibility  for  crime  in  case  of  infants,  insane  persons,  etc.,  see  Cobpobations; 
DmiSB;  Entbapicent;  Husband  and  Wife;  Infants;  Insane,  Imbeciles  and  Idiots; 
InrozioAiioir. 
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For  contributing  to  delinquency  of  minor,  see  Diunquenct. 

For  questioDB  relating  to  intoxicating  liquors,  see  iNToxiCATma  LiQuoB. 

For  house  of  ill  fame  as  a  nuisance,  aee  Nuisakce. 

For  rights  of  lessor  where  tenant  uses  premises  for  house  of  ill  fame,  see  Lakdlobo  and 
Tenant. 

For  equitable  protection  of  partnership  interests  in  a  bouse  of  ill  fame,  see  PabtneR' 
SHIP. 

For  ttie  right  to  collect  tax  for  the  sale  of  intoxicating  liquor,  from  a  keeper  of  a  house 
of  ill  fame,  sec  Intozicatino  Liquob. 

For  the  joinder  of  separate  claims  for  penalties  for  sale  of  liquor  in  houses  of  ill  fame, 

•ee  PLEADERQS. 

For  validity  of  statute  in  regard  to  examination  of  the  inmates  of  houses  of  ill  fame, 
see  Health. 

ANALYTICAL  OUTLINE. 
I.   Definition  and  Nature, 
n.  0on8titati<malit7  and  Conetrnction  of  Statutes, 
m.  Decoying  Temalea. 
IV.  Liabilities  of  Owners,  Lessors,  ete. 

V.  Procedure. 

A.  Indictment  and  affidavit. 

B.  Evidence. 


I.   DEFINITION  AND  NATURE. 

G.  C,  S  6193,  defines  a  house  of  ill  fame  as 
a  building  or  place  generally  reputed,  in  the 
neighborhood  where  located,  to  be  a  building 
or  place  where  persons  of  opposite  sex  meet 
for  the  purpose  of  prostitution.  A  house  of 
ill  fame  is  a  house  kept  for  a  resort  for  per- 
sons desiring  to  engage  in  unlawful  sexual 
intercourse:  State,  ew  rel.,  V,  Moloney,  4  O. 
N.  P.  197,  8  O.  D.  (N.P.)  209;  atate  V. 
Allen,  3  0.  N.  P.  201,  6  O.  D.  (N.P.)  43; 
State  V.  Weaton,  1  O.  N.  P.  360,  8  0.  D.  (N. 
P.)  15. 

It  is  not  necessary  that  a  house  occasion 
annoyance  to  the  neighbors  or  to  residents  of 
the  vicinity,  or  be  a  nuisance  in  order  to  be 
unlawful:  Broicn  v.  Toledo,  7  O.  N.  P.  435, 
6  O.  D.  (N.P.)  210. 

All  houses  of  ill  fame  are  declared  to  be 
public  nuisances:  Crofton  v.  State,  26  O.  S. 
249,  III  Longsdorf's  Notes,  227. 

II.   CONSTITUTIONALITY  AND  CON- 
STRUCTION OF  STATUTES. 

'  O.  C,  1 13199,  prohibiting  the  sale  of  in- 
toxicating liquors  in  brothels  is  not  in  con- 
flict with  the  constitution  of  this  state,  or 
with  Art.  XIV  of  the  constitution  of  tha 
United  States:  Schmeltz  T.  State,  8  O.  C.  C. 
82,  4  O.  C.  D.  287. 

O.  C,  116193,  et  seq.,  relating  to  houses 
of  ill  fame  arc  valid  and  constitutional: 
State  V.  Weaton,  1  O.  N.  P.  3o0,  3  0.  D.  (N. 
P.)  15;  State  v.  Bomerville,  1  0.  N.  P.  422,  , 
3  O.  D.  (N.P.)  422;  State  v.  Alten,  8  O.  N.  I 
P.  201.  6  O.  D.  (N.P.)  43.  I 


G.  C,  II  6193,  et  aeq.,  are  general  in  their 
terms;  and  the  definition  here  given  may  be 
used  in  a  prosecution  for  keeping  a  house  of 
ill-fame  under  G.  C,  |  13031:  State  T.  Alt- 
offor,  2  0.  N.  P.  97,  3  O.  D.  (N.P.)  288. 

Under  a  statute  similar  to  G.  C,  |  3660, 
relating  to  the  suppressing  of  houses  of  ill 
fame,  a  municipal  corporation  could  not  en- 
act an  ordinance  prohibiting  walking,  riding 
or  conversing  with  any  lewd  female:  Cody  t. 
Bame«viUe,  4  Dec  Rep.  896,  2  Cler.  L.  Rep. 
100. 

III.   DECOYING  FEMALES. 

Gnilfy  knowledge  that  the  female  who  was 
induced  to  enter  a  house  of  prostitution  is 
vmd&  eighteen  years  of  age  is  not  an  esaen- 
tial  element  of  the  crime  punished  by  O.  C, 
1  13027  :  8tvd0r  T.  Btate,  9  O.  C.  C  (N.S.) 
185,  19  O.  C.  D.  33  [afDrmed.  without  opin- 
ion, Studer  T.  State,  74  0.  S.  519]. 

miere  the  inducing,  decoying  or  procuring 
is  done  in  one  county,  bat  the  house  of  ill 
fame  wbieh  is  entered  is  in  another  ooun^, 
the  venue  of  the  proseentioli  is  properly  laid 
in  the  county  where  the  inducing,  decoying 
or  procuring  was  done:  Studer  T.  State,  9 
O.  C.  C.  (N.S.)  185,  10  0.  C.  D.  33  [amnned, 
without  opinion,  Btuder  T.  Bt^e,  74  O.  S. 
519]. 

IV.   LIABILITIES  OF  OWNERS, 
LESSORS,  ETC. 

A  lessor  may  avoid  a  lease  during  the  term 
where  the  lessee  uses  the  premises  for  pur- 
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poses  of  proBtitatioa:  Crofion  T.  State,  25  0. 
8.  249,  UI  Longsdorf  8  Notes.  227. 

The  sale  of  liquor  at  a  house  of  ill  fame, 
although  contrary  to  statute  nevertheless  ren- 
ders the  vendor  liable  for  the  tax :  Watson  t. 
Biddle,  12  O.  C.  C.  (N.S.)  238,  21  O.  C.  D. 
S78;  DeMont0  v.  Pabst,  14  O.  D.  (N.P.)  97; 
King  T.  Richardaon,  9  O.  N.  P.  {N.S.)  209, 
19  0.  D,  (N.P.)  578. 

As  to  the  liabili^  of  the  owner  of  the 
premises  under  the  Winn  law,  see  State,  em 
rel,  T.  Moloney,  4  O.  N.  P.  197,  6  0.  D. 
(N.P.)  209. 

Want  of  knowledge  on  the  part  of  the 
landlord  that  his  premises  are  being  used  as 
a  bouse  of  ill  fame  where  intoxicating  liquor 
is  sold,  is  not  a  defense  to  an  action  against 
him  for  recovery  by  the  state  of  the  for- 
feiture of  $350  for  which  provision  is  made 
in  G.  C,  S  619S,  unless  it  unequivocally  ap- 
pears that  the  owner  in  good  faith  had  no 
knowledge  and  never  learned  that  the  place 
was  being  thus  used:  State  v.  Reeae,  10  O. 
N.  P.  (N.S.)  612,  23  0.  D.  (N.P.)  19,  56 
BuU.  174. 

Where  a  person  owns  and  conducts  a  house 
of  ill  repute,  Uie  duty  is  imposed  on  her  to 
know  that  those  whom  she  permits  in  her 
house  and  to  act  apparently  as  her  servants, 
shall  obey  the  law,  and  in  case  they  do  not 
she  as  principal  and  proprietor  of  tbe  house 
in  which  the  delinquency  occurs  is  liable  to 
pay  the  penalty  of  the  statute:  Smith  v. 
State,  14  O.  C.  C.  (N.S.)  257. 

In  an  action  against  the  owner  to  recover 
the  penalty  for  ^e  of  liquor  in  a  house  of 
ill  fame  the  petition  need  not  aver  that  the 
owner  knew  the  house  was  used  as  one  of  ill 
fame,  but  the  owner  may,  however,  prove  such 
want  of  knowledge  in  defense.  But  his  want 
of  knowledge  that  liquor  was  sold  is  no  de- 
fense: State  V.  SomervUle,  1  O.  N.  P.  422,  3 
O.  D.  (N.P.)  422. 

A  conviction  under  an  indictment  for  know- 
ing^ permitting  a  house  to  be  used  for  pur- 
poses of  prostitution,  should  be  set  aside 
where  the  only  facts  proved  are  that  the  de- 
fendant innocently  and  in  good  faith  leased 
the  premises  and  afterwards  refused  during 
tiie  term  to  avoid  the  lease,  upon  being  in- 
formed that  the  lessee  was  maintainidg  a 
house  of  ill  fame:  Crofttm  t.  State,  25  O.  S. 
249,  in  liOngsdorfs  Notes,  227. 

Injnnetloii  win  lie  in  case  of  a  saloon  so 
near  a  school  house  as  to  be  a  nuisance: 
In  re  Board  of  Bduoation  y.  Saloon,  7  O.  N. 
P.  289. 

A.    iRKOTlCXIfT  AITO  AfITDATXT. 

An  indictmrat  which  contains  an  averment 
that  the  accused,  who  wastheowner  of  a  cer- 


tain house,  knowingly  permitted  one  M  to  use 
and  occupy  the  same  for  the  purpose  of  pros- 
titution, is  sufficient,  without  an  avermoit  in 
so  many  words  that  the  house  was  in  fact  so 
used  and  occupied  by  M:  Crofton  v.  State, 
23  O.  S.  249,  in  Longsdorf's  Notes,  227. 

Prosecution  imder  a  city  ordinance  for 
keeping  a  disorderly  house  where  the  offense 
is  charged  in  the  continuando  a  specific  time 
need  not  be  stated :  Broum  v.  Toledo,  7  O.  N. 
P.  486,  6  O.  D.  (N.P.)  210.    See  Atpidavit. 

In  a  prosecution  under  a  city  ordinance 
similar  in  effect  to  G.  C,  { 13031,  punishing 
the  keeping  of  a  house  of  ill  fame,  the  affi- 
davit need  not  allege  scienter,  or  that  the 
disorder  or  noise  occasioned  discomfort  to  the 
people  of  the  community  in  which  such  house 
is  maintained:  Broum  v.  Toledo,  7  O.  N.  P. 
435,  6  0.  D.  (N.P.)  210. 

The  affidavit  charged  the  defendant  with 
selling  intoxicating  liquors  on  a  certain  day 
named,  at  the  city  of  Cincinnati,  in  a  brotheL 
The  first  coimt  of  the  information  charged 
her  with  selling  at  the  same  time  and  place, 
intoxicating  liquors,  to-wit:  beer,  in  a  brothel. 
This  was  not  such  a  substantial  or  pieju. 
dicial  variation  or  departure  from  the  offense 
charged  in  the  affidavit  as  to  make  the  said 
count  Bubject  to  a  demurrer:  ScJimelta  t. 
State,  8  O.  C.  G.  82,  4  0.  C.  D.  287. 

B.  Etidxroil 

Evidence  that  a  house  ia  generally  reputed 
in  the  community  in  which  it  is  maintained, 
to  be  a  place  where  persons  of  opposite  sex 
meet  for  the  purpose  of  prostitution  makes  a 
prima  facie  caae:  State  t.  Altoffer,  2  O.  N. 
P.  97,  3  O.  D.  (N.P.)  288. 

Under  an  indictment  against  a  tavern- 
keeper  for  permitting  J  and  W  and  divers 
others  to  the  jurors  unknown  to  get  drunk 
and  be  disorderly  In  his  house,  the  persons 
■are  so  far  as  J  and  W  material.  If  J  and 
W  were  not  there  and  disorderly,  proof  as 
to  others  is  to  be  excluded ;  if  they  were  there 
proof  as  to  others  would  be  competent- 
State  V.  Mallory,  T.  74. 

Under  an  indictmmt  against  a  tavern- 
keeper  for  permitting  po-sons  to  get  drtmk 
and  be  disorderly  in  his  house,  the  names  of 
those  frequenting  the  house  need  not  be  set 
out,  for  its  character  may  be  proved  by  repu- 
tation: Broum  v.  Toledo,  7  O.  N.  P.  43S,  s 
0.  a  (N.P.)  210. 

But  reputation  that  the  house  is  a  house  of 
ill  fame  is  not  conclusive  that  such  !■  its 
character :  State,  ew  rel.,  v.  Moloney,  4  0  N 
P.  197,  6  O.  D.  {N.P.)  209. 

Evidence  with  reference  to  the  character 
of  a  house  instead  of  direct  evidence  of  its 
reputation  is  sufficient  to  show  that  the  per- 
son in  question  is  the  keeper  of  a  house  of 
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ill  fame;  espeeUllj  if  the  memorandiim  ilips 
attMbed  to  the  reports  made  by  the  state's 
agents  together  with  other  testimony  in  the 
case  BufficicBtly  show  the  reputation  thereol : 
DtMot%t9  T.  Pabttt  14  O.  D.  (N.  P.)  97. 


HOUSE  OF  PROSTITU- 
TION. 

For  hoiue  of  prostitution,  see  Houai  or 
III  Vamm. 


HOUSE  OF  REFUGE. 

Scope  ITote. — Includes  aiatutory  prot/inoHM  govemwg  commitment  to,  support  of  in- 
mates, compensation  of  employee,  and  release  from  houeea  of  refuge.  Ewcludea  state 
induetriiU  schools  and  reformatories,  juvenile  courts  and  guardian's  control  over  child. 

Cross  References. 

For  house  of  refuge,  see  also  Bots'  Inddbtbial  School;  Coubtb;  Gibls'  IitpUBnuL 

HOUK. 

For  the  control  of  a  guardian  over  a  child,  see  Guardian  and  Wabo. 

AHALTTICAL  OUTLINE. 

I.  Statntoiy  Proviiionaf  8557. 

n.  Oommitmeiitk  8558. 

UL  Support  of  Ixunatas,  8559. 

IV.  Oompeiuation  of  Employei,  8559. 

V.  Belease,  8559. 


I.   STATUTORY  PROVISIONS. 

Art.  V  of  the  amendments  of  the  constitu- 
tion of  the  United  States  has  no  bearing  on 
the  constitutionality  of  64  v.  160,  {  8,  and 
statutes  Bubeequently  enacted  authoriEing 
conunitments  to  houses  of  refuge  and  the 
"State  Reform  Farm":  Prescott  v.  State,  10 
O.  8.  184,  II  Longsdorf's  Notes,  93S. 

64  T.  166,  18  (R.  S.,  §2054;  repealed 
by  implication,  99  T.  192]  authorizing  the 
establishment  of  houses  of  refuge,  and  the 
statutes  subsequently  enacted  enlarging  the 
operaUon  of  that  act  so  as  to  authorize 
eoBUoitments  to  the  "State  Reform  Farm" 
from  any  county  of  the  state,  are  not  re- 
pugnant to  eith^  sections  6  or  10,  of  Art. 

I  of  the  coiutitution,  guaranteeing  a  jury 
trial,  etc:  Preseott  v.  State,  19  0.  8.  184, 

II  Ixmgsdorfs  Notes,  838. 

The  statute  (R.  8.,  |2087,  repealed,  96  v. 
96.  {  231;  for  the  present  statutes  see  O.  0., 
114007,  «t  seq.),  undw  which  proceedings 
and  eommitmoit  of  homeless  children  were 
authorized  without  notice  to  parents,  <;tc., 
was  not  repugnant  to  Art.  I,  i|  14,  16,  of 
the  coQBtitutton,  as  the  law  provided  a  full 
and  complete  remedy  by  habeas  corpus  for 
any  infringement  of  parental  rights:  Bouse 
of  Refuge  T.  Ryan,  37  O.  S.  197,  III  Longs- 
dorf's Notes,  906. 

Under  former  statutes,  houses  of  rohige 
and  correction,  which  were  established  prior 
to  May  7,  1869,  were  governed  by  certain 


sUtutes  (R.  8.,  It  2083  to  2080,  repealed, 
96  T.  96,  1231,  and  2090,  executed)  while 
those  established  since  sudi  date  were  gov- 
erned by  other  statutes  (R.  8.,  ||2031  to 
2082,  repealed  in  part,  06  v.  06,  {  231,  and 
for  present  statutes  see  O.  a,  114097  to 
4123) :  House  of  Refuge  v.  Rj/an,  37  O.  6. 
107,  III  Longsdorf's  Notes,  OOS. 

Infants  committed  for  incorrigible  conduct 
are  not  committed  for  an  offense  against  tiie 
law  of  the  state,  and  hence  their  expenies  are 
to  be  provided  as  in  O.  0.,  |4I17:  State  t. 
8chUtiter1}eok,  SO  0.  S.  268,  HI  LongsdorTi 
Notes,  1026. 


n.  COMMITMENT. 

Proceedings  for  commitment  of  an  infant 
to  the  house  of  refuge  or  the  reform  farm 
is  neither  a  criminal  prosecution,  nor  a  pro- 
ceeding according  to  the  course  of  the  com- 
mon Uw;  it  is  a  purely  statutory  proceed- 
ing and  the  commitment  is  not  designed 
as  a  pimishment  for  crime,  but  .  to 
place  minore  coming  within  the  terms  of  the 
statute  under  the  guardianship  of  the  public 
authorities  named:  Prescott  v.  State,  19  O. 
S.  184,  n  Longsdorfs  Notes,  938. 

The  proceedings  and  commitment  of  a 
minor,  whose  father  is  living,  to  the  house  of 
refuge,  under  R,  S.,  1 2087,  clause  3,  as 
amended  77  v.  217  (repealed,  96  v.  96,  {231; 
for  present  statutes,  see  G.  C,  {{4097,  e# 
seq. ) ,  are  not  void  for  want  of  notice  to  the 
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letber:  Soum  of  Refuge  v.  Ryan,  37  O.  8. 
197,  III  Longsdorf  8  Motes.  006. 

If  an  infant  ia  committed  to  a  house  of 
refoge  on  a  falte  or  groundleaB  charge,  such 
infant  or  those  entitled  to  hiB  custody  are 
not  without  remedy.  The  existence  of  a 
sufficient  cause  of  detention  may  be  inquired 
Into  1^  koheaa  corpus  if  the  remedy  provided 
by  the  statute  is  inadequate  or  not  available. 
It  was  queried  but  not  decided,  whether  54 
T.  169,  1 19  (O.  a.  14118)  as  to  sufficient 
return  to  writ  of  hah«a»  oorput  eaa  restrict 
constitntional  Jurisdietioik  of  court  to  in- 
quire fully  into  the  causes  of  detention: 
Pnteott  V.  Btate,  19  O.  a  184.  U  Longs- 
dorf* Notes,  988. 

nX.   8UFF0ST  OF  INMATES. 

Infants  committed  to  a  house  of  refuge 
and  oorrection  under  B.  8.,  1 8060  (for  pres- 
ent statute,  see  O.  C,  {4087;  pMrt  repealed, 
99  T.  198),  for  "Inoorrlgible  conduct"  are 
not  oommitted  "for  offenses  against  a  law  of 
the  state,"  witiihi  the  meaning  of  O.  0., 
14110;  and  hence  they  must  be  supported 
as  prorided  in  O.  0.,  |4117,  and  not  ij  the 
county:  8tat9  StMaHerhaOB,  89  O.  S.  868, 
III  Longsdorfs  Notes,  1085. 

IV.   COMPENSATION  OF  EMPLOYES. 

OMnpcDsation  of  employes  of  the  house  of 
refuge  may  be  fixed  by  the  directors  and 
certified  to  the  ci^  auditor  under  R.  8., 
18089  (repealed  96  t.  96,  f|231),  without 
approval  or  appropriation  by  the  city  council: 
8tat9  T.  Olswlond,  10  Dee.  Rep.  571,  88  Bull. 
118. 

K.  8.,  11698  (repealed  96  v.  96,  |881), 
forbidding  the  Incurring  of  obligations  ox* 
oept  by  ordinanoe,  etc.,  does  not  apply  to  tlie 
elalms  for  oompensatlon  of  employes  of  a 
house  of  refuge,  for  this  is  not  an  appro- 
priation, but  paying  a  debt  out  of  the  lunj 
applicable:  State  v.  Cleveland,  10  Dee.  Hep. 
671.  88  Bull.  113. 

R.  S.,  S2034  (repealed  00  v.  06,  S231), 
requiring  the  approval  of  council  Co  the  com- 
pensation of  officers,  etc.,  appointed  by  board 
of  directors  of  house  of  refuge  applies  only 
to  those  employed  in  the  executive  work  of 
the  board;  it  does  not  apply  to  subordinate 
officers,  guards,  teachers  and  others  perforiu- 
ing  services  necessary  to  the  daily  running 
of  the  institution:  State  v.  Olevekmd,  10  Dec 
Bep.  571,  28  BuIL  113. 

V.  BELEASE. 

On  a  hearing  of  habeas  corpus,  the  father, ' 
if  an  unsuitable  person,  ia  not  entitled  to 
the  custody  of  a  child  committed  to  the  house 
of  refuge,  on  the  ground  that  he  had  no  notice 


of  the  proceedings  under  which  the  commit- 
ment was  had:  Souee  of  Refuge  v.  Ryam,  87 
0.  S.  197,  lU  Longsdorfs  Notes,  906. 

In  determining  the  custody  of  an  infant 
upon  proceedings  in  habeas  eorpue,  the  L>est 
interests  of  the  infant  must  be  regarded  pri* 
marily:  State,  ex  rel.,  v.  Madden,  12  O.  D. 
(N.P.)  88  [affirmed,  without  opinion,  Jfoddm 
V.  State,  09  rel,,  68  O.  S.  691]. 

HOUSE  OF  REPRESEN- 
TATIVES. 

For  house  of  representatives,  see  Liqxb- 

LATUBB. 

HOUSE  OF  WORSHIP. 

See  Cedich. 

HOUSES,  SCHOOL. 

See  Schools,  Public. 

HOWLAND  ACT. 

For  the  Howland  act,  see  Inbubanoe. 

The  Uowland  act,  providing  that  any  per- 
son who  solicits  insurance  and  procures  an 
application  therefor  shall  be  held  to  be  the 
agent  of  the  company  tiiereafter  issuing  a 
policy  on  such  application,  anything  in  the 
policy  to  the  contrary  notwithstanding,  was 
not  intended  to  give  to  a  mere  solioitor  of 
insuraaee  all  the  powers  of  a  ^eral  agent, 
or  to  change  the  rules  of  the  common  law  as 
to  the  authority  of  an  agent  to  bind  his 
prinoipal:  MoBee  t.  Inauramoe  Co.,  11  O.  N. 
P.  (NJ3.)  76. 

HUCKSTER. 

See  Hawxbbs  and  Pkdolkbs. 

HUMANE  SOCIETY. 

O.  C,  1 10068,  and  the  statutes  on  the 
subject  of  oruelfy  to  animals  (0,  C,  {  13376) 
are  always  of  a  general  nature,  are  uniform 
in  operation  throughout  tiie  stato  and  do  not 
conflict  with  Art.  II,  {  26,  of  the  Ohio  consti- 
tution; nor  do  they  conflict  with  Art.  VIII, 
ii  1,  2,  3,  ^  6  or  6;  with  Art.  X,  {{  1  or 
2;  nor  with  Art.  XIII,  1 1,  of  the  constito- 
tlon  of  Ohio:  Beamer  v.  BtaU,  81  0.  0.  0. 
440,  12  0.  C.  D.  4. 

A  former  statute  (Bates  8  8726a)  which 
provided  that  certain  officers  might  kill  any 
negligent  or  abandoned  animal  which  was 
neglected  or  diseased  was  held  to  be  uacon- 
stitotional  by  virtue  of  Art  I.  i  19,  of  the 
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Ohio  constitution:  Brill  T.  Bumime  Boaiety, 
4  O.  C.  C.  358,  2  0.  0.  D.  594. 

A  city  ordinance  passed  under  such  stat- 
nte  which  provided  for  the  sale  of  dogs  foiind 
running  at  large  without  a  license  was  held 
to  be  unconstitutional:  Archer  v.  Baertichi, 
8  O.  C.  0.  12,  4  O.  C.  D.  416. 

Q.  C,  S  10070,  is  valid  and  constitutional; 
and  its  validitjr  can  not  be  attacked  by  one 
who  is  being  prosecuted  in  the  name  of  the 
state  for  cruelty  to  animals :  Bwmer  t.  8taU, 
21  O.  G.  O.  440,  12  O.  C.  D.  4. 

Qnestions  as  to  the  oi^anization  and 
power  of  humane  societies  as  provided  by  G. 

IS  100e2,  10070.  13423,  and  their  right  to 
receive  fines  imposed  under  G.  C,  {  13376, 
can  not  be  raised  in  a  proceeding  in  error 
by  a  defendant  duly  and  legally  ccmvicted 
in  ■>  prosecution  in  the  name  of  the  state, 
of  cruelty  to  animals,  and  sentenced  to  pay 
a  fine:  B«amer  t.  Biate,  21  O.  0.  G.  440,  12 
O.  G.  D.  4. 

O.  C.»  1 10070f  gives  to  a  justice  of  the 
peaee  power  to  pr^ed  with  the  trial  of  one 
who  is  accused  of  emel'fy  to  animals  upon 
the  filing  of  a  proper  affidavit  and  without 
tile  filing  of  an  information:  Jf«MAau«er  t. 
State,  1  O.  a  G.  (N£.)  273,  16  O.  a  D.  81. 

Where  the  owner  provides  sufficient  help 
to  properly  care  for  the  animals  placed  in 
thdr  charge,  and  exercises  reasonable  care 
and  prudence  in  so  doing,  and  provides  whole- 
smne  food  and  water  in  sufficient  quantities, 
it  is  sufficient  defense  to  a  charge  of  eruel^ 
afpUnst  such  owner  to  show  that  he  did  not 
know  that  th^  were  not  being  properly  fed 
and  cared  for:  JfuAIAouser  v.  Btate^  1  CC. 
C.  {NJ3.)  278.  16  0.  0.  D.  81. 

The  provision  found  in  G.  0.,  1 8673,  re- 
quiring that  the  books  and  records  of  cor- 
porations shall  be  open  to  the  inspection  of 
•toekholdws  at  all  reasonable  times,  has  no 
rdEerenee  to  corporations  formed  under  the 
chapter  relating  to  humane  societies,  they 
being  not  for  profit:  Hvmtme  Society  v.  Biles, 
11  O.  G.  C.  884,  20  0.  G.  D.  833. 


A  petition  on  the  relation  of  an  agent  of 
a  humane  sociely  to  oompd  a  police  oonzt 
clerk  to  issue  a  warrant  must  show  either 
that  the  society  was  incorporated — else  it 
can  not  appoint  ag«nts  to  make  arrests  and 
prosecute— or  it  must  show  that  toe  agait  is 
beneficially  interested;  dse,  by  G.  C.,  1 12287, 
it  can  not  stand  on  his  relation  as  an  indi- 
vidual: Btate,  em  rel.,  T.  Winant,  1  Dayt<m 
Term  Rep.  (Iddings)  72. 

Where  the  clerk  of  the  police  court  im- 
properly refuses  to  issue  a  warrant  for  arrest 
on  the  application  of  a  humane  soeie^,  such 
society  cui  not  file  a  mandamus  on  its  own 
relation,  even  though  incorporated,  and  de- 
murrer lies  for  want  of  legal  c^aeily,  for 
under  G.  C.,  SS  4313  and  4314,  the  city  solic- 
itor on  behalf  of  the  city  must  do  so,  or  a 
taxpayer  if  he  refuses:  Btate,  em  re!.,  T. 
Winatu,  1  Dayton  Term  K^.  (Iddings)  72. 
See  also  MumAicus. 

HUMAN  LIFE. 

See  De^th  bt  WBonoim  Aot;  HoKunn. 

HUMILIATION. 

See  Daicaqb. 

HUNTING. 

For  hunting,  see  also  FmH  and  Gavk 
R.  a,  1 409-1  (97  v.  473,  %%  16  and  17, 
repealed,  99  v.  381;  for  a  similar  statute, 
see  G.  G.,  1 1412),  prohibiting  hunting,  shoot- 
ing or  having  implements  for  such  purposes 
in  the  open  air  on  Sunday,  is  within  the 
power  of  the  state  to  provide  for  the  protec- 
tion, preservation  and  propagation  of  game, 
and  is  not  in  violaticn  of  the  constitntioial 
guaranty  that  "the  right  to  keep  and  bear 
arms  shall  not  be  abridged":  Walter  V.  iStete, 
3  O.  N.  P.  (N.8.)  18.  IS  O.  D.  (N.P.)  464 
[affirmed,  no  report]. 


HUSBAND  AND  WIFE. 

Scope  lYote. — Includes  definition  and  nature  of  relation;  scope  and  effect  of  ttatutory 
provisions;  rights,  powers,  duties  and  liabilities  of  married  persons,  as  between  themselves 
and  others;  property-rights  arising  from  marriage  relation;  disabilities  and  privileges  of 
married  woman;  and  actions  by  and  against  married  women.  Emcludes  contracts  to  marry; 
dower;  curtesy;  alimony;  divorce,  separation  and  annulment  of  marriage;  adultery;  big- 
amy; and  hiuhand  and  noife  a*  witnesses  for  or  against  each  other. 

Cross  Seferencet. 

For  formality,  validity  and  effect  of  marriage,  see  Mabriagl 

For  the  validity  and  effect  of  foreign  marriages,  see  Conflxci  of  Laws. 

For  questions  of  biguny,  see  Bioaut. 

For  questions  of  divorce,  slimony  and  custody  of  children,  see  Div<ncE,  Almottt  AlfD 

CUSTODT  OF  GhILDBBK. 
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For  the  right  to  the  custody  of  the  cbildroi  and  the  du^  to  sapport  them^  see  Fabbnt 
AND  Child. 

For  agreements  for  voluntary  leparatiou  as  affecting  the  rights  of  children,  see  also 
Pabent  and  Child. 

For  husband  or  wife  as  guardian  of  children,  see  Guabdian  and  Wabd. 

For  fraudulent  conveyaiiceB  between  husband  and  wife,  see  also  FBACDUun^T  Contet- 

ANCBS. 

For  competency  of  husband  and  wife  as  witnesses  for  or  against  each  other,  see  also 
Wirnuau. 

For  joint  contracts  by  a  husband  and  wife,  see  also  Contbacts;  Keqotiablb  Ikstbu- 
usnis. 

For  conveyances  under  antenuptial  contracts,  see  DEa>s. 

For  the  right  of  the  surviving  wife  to  a  year's  allowance,  see  Exkctttobs,  Aduinibtba- 

TOBB  and  ADUINIBTBATION  OF  ESTATES. 

For  homestead  exemptions  and  exemptions  in  lieu  of  homestead,  see  Bzbcdtion,  Wbit  or. 

For  interests  in  dower,  see  Doweb. 
For  questions  of  jointure,  see  Doweb. 

For  questions  of  descent  and  distribution,  see  Descent  and  Distbibution. 
For  questions  of  bequests,  legacies  and  devises,  see  Wills,  Legacies  and  Devises. 
For  questions  as  to  the  right  of  burial  of  the  body  of  deceased  consort,  see  COKPSB. 
For  the  acknowledgment  of  a  deed  by  a  married  woman  under  former  statute,  see 
Aoknowlbdouent;  Deeds. 

For  reformation  of  a  defective  deed  of  a  married  woman,  see  Refobuation. 
For  estoppel  of  a  married  woman,  see  Estoppbi.. 

For  the  right  of  a  surviving  wife  in  case  of  the  death  of  the  husband  by  unlawful  act, 
see  Death  by  Wbonofttl  Act. 

For  questions  of  damages,  see  Dauages. 

For  husband  or  wife  as  agent  of  the  otlier,  see  also  AOENCY. 
For  the  liability  of  a  married  woman  as  surety,  see  Subetyship. 
For  negligence  of  Imsband  or  wife  imputed  to  the  other,  see  also  Nbouokncb. 
For  the  necessity  of  making  husband  or  wife  a  party  in  an  action  against  the  other, 
see  also  Pabties. 

For  qnestions  involving  the  statute  of  limitations,  see  Iuuitations,  Statute  of. 

For  a  mechanic's  lien  upon  the  property  of  a  married  woman,  see  Mechanic's  Lien. 

For  insurance  by  husband  or  wife  in  favor  of  the  other,  see  Insubance. 

For  purchase  by  husband  or  wife  in  the  name  of  the  other,  see  Tbusts. 

For  contracts  to  marry,  aee  Bbeach  of  Pbohise;  Contbacts. 

For  contracts  in  consideration  of  marriage,  see  Fbauds,  Statute  of. 

For  curtsy,  see  Doweb.  • 
For  adultery,  see  Adulteby;  Divobce,  Aliuont  and  Custody  or  Childbeh. 


ANALYTICAL  OUTLIKH. 

X.  Definition  and  Natnre  of  Relation,  8567. 
n.   Scope  and  Effect  of  Statntory  ProvlBions,  8568. 
m.   Who  is  Head  of  Family,  8569. 

IV.  Du^  to  Support  Family,  S570. 

A.  CommoTir-Uao  liahU^y,  8570. 

B.  Liability  of  husband,  8570. 

C.  LiaiUity  of  wife,  8571. 

D.  LtabHity  on  separation  or  divorce,  8572. 

V.   Burial,  8575. 

VL  Liability  of  Husband,  8576. 

A.  Torts,  8576. 

B.  Antemiptial  debts,  8577. 

1.  Common  law,  8577. 

2.  Under  statute,  8577. 

C.  Postnuptial  contract^  8577. 
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Vn.   Propoty-xiffhti,  8578. 

A.  Power  to  hold  property,  8578. 

B.  Interest  in  property  of  other  under  modem  statute,  8579. 

C.  Might  of  husband  in  wife's  property  at  common  law,  8582. 

1.  Personalty,  8582. 

a.  In  absence  of  specific  agreement,  8582. 

aa.  Interest  acquired,  8582. 

bb.  Reduction  to  possession,  8582. 

b.  Under  specific  agreement,  8585. 

2.  Realty,  8585. 

a.  Curteqr,  8585. 

b.  Coverture,  8589. 

D.  D&wer,  8589. 

E.  Separate  estate,  8590. 

1.  What  constitutes,  8590. 

2.  Incidents,  8594. 

3.  Disposition,  8597. 

4.  Contract  for  sale,  8600. 

5.  Method  of  charging,  8601. 

6.  Nature  of  liability  created  by  chai^,  8607. 

7.  Action  to  recover,  8609. 

F.  Conveyances  to  husband  and  wife,  8610. 

Vin.   Power  of  Blarried  Woman  to  Oontnuit^  8610. 

A.  Modem  statute,  8610. 

B.  Common  law,  8611. 

1.  In  general,  8611. 

2.  Specific  facts  giving  capacity,  8614. 

IZ.  CkmtnctB  and  nwuaotloni  Between  Hiubaad  and  Wfe,  8614. 

A.  Antenuptial  contracts,  8614. 

1.  In  general,  8614. 

2.  Elements,  8615. 

a.  Capacity,  8615. 

b.  Consideration,  8615. 

c.  Disclosure,  8615. 

d.  Beasonable,  8616. 

e.  Fraud,  8616. 

f.  Necessity  of  performance,  8616. 

3.  Effect,  8616. 

a.  Title,  8616. 

b.  Dower,  8617. 

c.  Tear's  allowance,  8618. 

4.  Foreign  agreement,  8619. 

5.  Agreement  as  to  religion,  8619. 

B.  Postnuptial  transaction,  8620. 

1.  Contracts,  8620. 

a.  In  general,  8620. 

b.  Loans,  8621. 

c.  Gifts,  8622. 

d.  Release  of  dower,  8623. 

2.  Agency  as  between  husband  and  wife,  8623.. 

3.  Conveyances,  8624. 

4.  Contract  for  separation,  8627. 

Z.   Conveyances  in  Fraud  of  Rights  of  Spouse,  8629. 
ZI.  Conveyances  by  Blanied  Woman,  8631. 
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Xn.  Power  of  Harried  Woman  to  Hake  a  Will,  8634. 

XTTT,  Power  to  Sue  and  be  Sued,  8635. 

A.  In  general,  8635. 

B.  Power  to  sue,  8636. 

C.  Suits  against  married  women,  8638. 

ZIV.   Power  to  Act  as  EzBcutrix,  8639. 
ZV.  Crimiiial  Liability,  8639. 

ZVI.  LiabiU^  of  Third  Person.  8640. 

A.  Alienaiion  of  affections,  86^. 

B.  Sale  of  drugs,  etc.,  8642. 

C.  Personal  injury,  8643. 

XVn.  Aotion  by  and  Against  BKarried  Woman,  8643. 

A.  Jurisdiction,  8643. 

1.  Equity,  8643. 

2.  Justice  of  peace,  8644. 

B.  Parties,  8646. 

C.  Pleading,  8646. 

D.  Evidence,  8648. 
£.  Summons,  8648. 
P.  Judgment,  8649. 

1.  Chaise  upon  separate  estate,  8649. 

2.  Personal  liabili^,  8651. 
G.  Review,  8652. 


I.   DEFINITION  AND  NATURE  OF 
RELATION. 

Marri&ge  is  a  contract  relation  founded  in 
the  mutual  consent  of  the  parties:  Waj/mire 
V.  Jetmore,  22  O.  S.  271,  III  Longsdorfs 
Notes.  73. 

Marriage  is  a  relation  that  is  more  than  a 
contract;  it  is  a  status  or  institution:  Miekte 
T.  Biekle,  S  O.  G.  C.  400,  3  O.  C.  D.  562. 

Marriage  is  a  contract  made  in  due  form 
of  law  by  which  a  man  and  woman  recip- 
rocally engage  to  live  together  during  their 
joint  lives,  and  to  discbarge  towards  each 
other  the  duties  imposed  by  law  on  the  re- 
lation of  husband  and  wife:  Miller  v.  Miller, 
31  Bull.  141. 

It  is  no  less  a  crime  that  the  entrance  was 
with  the  wife's  permission  for  illicit  inter- 
course. She  is  incapable  of  consenting  to 
breaking  into  the  husband's  house  for  an  un- 
lawful purpose:  Fortythe  v.  State,  6  O.  18, 
I  Longsdorfs  Notes,  318.   See  also  Bcbolaby 

AITD  OtHEB  BbEAKINOS. 

The  common  law  doctrine  of  the  unity  of 
husband  and  wife  is  modified  in  Ohio  only 
as  far  as  it  is  done  by  specific  statutory  pro- 
Tisions:  State  v.  Phillips,  85  O.  8.  317. 

The  unity  of  husband  and  wife  has  not  been 
so  far  dissolved  in  Ohio  (by  G.  C,  {  79Q5- 
8004,  or  the  larceny  statute,  {  12447)  as  to 
abrogate  the  common  law  rule  that  neither 
can  be  prosecuted  for  larceny  of  the  goods  of 
the  other.   Intention  of  the  legislature  to 


create  a  crime  unknown  to  the  common  law 
must  appear  unmistakably:  State  v.  Phittipa, 
85  O.  S.  317.    See  also  Larcekt. 

II.  SCOPE  AND  EFFECT  OF  STATITORY 

PROVISIONS. 

Statutes  in  derogation  of  the  common  laws 
must  be  construed  strictly:  State  T.  Pkillipt, 

85  O.  S.  317. 

The  purpose  of  the  legislature  in  enacting 
the  chapter  on  husband  and  wife  was  to  do 
away  with  the  common  law  rules,  with  re- 
gard to  the  interests  and  rights  of  husband 
and  wife  in  the  property  of  each  other:  Hart 
v.  Sarvia,  3  O.  N.  P.  316,  3  O.  D.  {N.P.) 
708. 

At  common  law,  a  husband  has  a  right  of 
action  against  one  who  wrongfully,  or 
through  negligence  injures  his  wife,  to  re- 
cover for  the  resulting  loss  of  her  services, 
and  for  his  necMsary  medical,  surgical  and 
other  expenses  in  healing  her  injuries;  and 
this  right  of  action  is  not  abridged  or  affected 
by  the  legislation  embraced  in  6.  C,  {  7S95, 
and  the  following  sections:  Railroad  v.  Oleim, 
66  O.  S.  395,  IV  Longsdorfs  Notes,  910. 

The  chapter  on  husband  and  wife  may  ap- 
ply to  a  marriage  consummated  more  than 
thirty  years  before  such  statute  was  enacted. 
The  rights  and  duties  growing  out  of  such 
relation  are  not  contractual  in  character; 
and  the  constitutional  provision  forbidding 
a  state  to  impair  the  obligation  of  contracts 
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does  not  render  tbis  l^ialation  unconstitu- 
tional: BoMghtnan  v.  Baughman,  7  O.  N.  P. 
328,  7  O.  D.  (N.P.)  433. 

Under  Q.  C,  %  7995,  and  the  other  sectionB 
of  the  chapter,  a  wife  is  liable  for  the  sup- 
port of  her  husband,  if  such  support  becomes 
necessary,  just  as  he  is  liable  for  her  sup- 
port under  ordinary  circumstances:  Hickle 
V.  Hickle,  6  0.  C.  C.  490,  3  O.  C.  D.  552. 

Where  the  facts  in  the  case  go  to  show 
that  a  divorced  woman  believed  in  good  faith 
she  had  a  right  to  marry  again,  and  the  facts 
upon  which  she  obtained  a  divorce  would 
have  rendered  her  subsequent  marriage  legal 
in  any  state  except  Xew  York,  and  she  lived 
with  her  second  husband  for  a  period  of 
seventeen  years  until  his  death,  she  is  en- 
titled to  all  the  benettts  and  privileges  of 
being  considered  the  widow  of  said  second 
husband:  ^harp  v.  Sharp,  9  O.  N.  P.  (N.S.) 
461,  20  O.  D.  (N.P.)  255. 

An  ordinance  requiring  brokers  engaged  in 
makii^  chattel  mortgage  or  salary  loans  to 
secure  a  license  as  a  condition  precedent  to 
doing  business  within  the  municipality,  is 
not  invalid  because  the  license  fee  is  fixed 
at  as  high  a  figure  aa  $250,  or  because  said 
brokers  are  required  to  keep  records  of  the 
name  of  each  pledgor,  the  amount  of  the 
loan,  the  rate  of  intereat  charged,  the  date 
when  the  loan  is  payable,  and  a  description 
of  the  articles  pledged,  which  record  shall  be 
filed  in  the  office  of  the  city  auditor  and  be 
open  to  inspection  by  the  mayor  and  chief  of 
police,  but  a  provision  requiring  tliat  if  the 
pledgor  is  a  married  man  his  wife  mu»t  sign 
the  application  for  the  loan  is  of  no  effect : 
Chambers  v.  Ciiwinnati,  11  O.  C.  C.  (N.S.) 
273,  21  O.  C.  D.  8.  See  also  Municipai,  Cos- 
FOBATIONS. 

G.  C,  I  0346-4,  relating  to  lenders  on  chat- 
tels and  salaries  is  not  void  by  reason  of  its 
restricting  a  married  man's  right  to  borrow 
without  Ms  wife  joining;  for  her  interest  in 
his  means  of  supporting  the  family  is  such 
that  justifies  protection  against  improvident 
disposition  of  them:  Cam  V.  Loan  Co.,  12  O. 
N.  P.  (N.S.)  441,  22  O.  D.  (N.P.)  377  [af- 
firmed. Loan  Co.  v.  State,  16  O.  C.  C.  (N.S.) 
173,  24  O.  C.  D.  115,  which  was  affirmed, 
without  opinion,  Cain  v.  Loan  Co.,  88  O.  S. 
—  and  Sharp  v.  State,  88  O.  S.  — ]. 

III.    WHO  IS  HEAD  OF  FAMILY. 

Upon  the  death  of  the  husband  the  wife 
becomes  the  head  of  the  family:  Wing  v. 
Hibbert,  7  O.  N.  P.  124,  8  O.  D.  (N.P.)  65. 

If  the  husband  becomes  insane  and  is  con- 
fined in  an  asylum,  his  wife  becomes  the 
head  of  the  family  and  may  change  her  place 
of  residence  to  another  state,  although  her 
husband  remains  in  confinement  in  the  state 


of  her  former  residence :  McKnight  v.  Dudley, 
148  Fed.  204,  78  C.  C.  A.  162,  15  0.  F.  D. 
288. 

A  wife  deserted  by  her  husband  may  oc- 
cupy the  homestead  and  be  entitled  to  home- 
stead exemptions  by  reason  of  such  occu- 
pancy: Dittey  T.  Ettifritz,  8  O.  C.  C.  278,  4 
O.  C.  D.  466. 

IV.    DUTY  TO  SUPPORT  FAMILY, 

A,  COUUOX-LAW  LlABIUTT. 

At  common  law  as  well  as  by  express  stat- 
utory provision,  a  wife  has  the  right  of  sup- 
port and  maintenance.  To  that  extent  she 
is  to  be  regarded  as  the  creditor  of  her 'hus- 
band, and  she  can  enforce  such  rights  against 
bis  property  unless  the  rights  of  others  have 
intervened:  Chittenden  T.  Chittenden,  22  O. 
C.  C.  498,  12  O.  0.  D.  620. 

B.  LlABtUTT  OF  HnaBAICD. 

A  husband  is  liable  to  a  physician  for  med- 
ical attendance  upon  his  wife,  in  the  atwence 
of  a  special  contract  imposing  a  different 
liability:  Toledo  v.  Duffy,  13  O.  C.  C.  482,  7 
O.  C.  D.  113. 

A  husband  is  primarily  liable  for  the  fun- 
eral expenses  of  bis  wife;  and  if  he  pays 
them,  he  is  not  entitled  to  be  reimbursed 
from  her  estate:  Phillips  v.  Tolerton,  9  O. 
N.  P.  (N.S.)  665,  20  O.  D.  (N.P.)  249  [af- 
firmed by  circuit  court  on  memorandum 
opinion  (see  9  O.  N.  P.  (N.S.)  565).  The 
judgment  of  the  circuit  court  was  affirmed 
by  the  supreme  court,  without  opinion,  in 
Phillips  V.  Tolerton,  82  O.  S.  403]. 

A  husband  is  liable  for  the  funeral  expenses 
of  his  wife  who  was  living  separate  and  apart 
from  him,  and  whose  death  occurred  while 
an  action  for  divorce  was  pending  and  after 
an  allowance  had  been  made  to  her  of  ali- 
mony pendente  lite:  Eveland  T.  Sherman,  ft 
O.  N.  P.  (N.S.)  559,  21  O.  D.  (N.P.)  726. 

A  father  who  is  earning  enough  to  support 
himself  and  his  children  is  bound  to  support 
them,  even  if  they  have  property  of  their 
own;  and  in  the  absence  of  a  great  disparity 
between  the  means  of  the  minor  and  the 
means  of  the  parent,  the  parent  who  has 
paid  the  expenses  of  the  minor  can  not  be 
reimbursed  out  of  the  minor's  estate:  /n  re 
Oould,  2  O.  D.  (N.P.)  398. 

If  a  husband  by  his  cruelty  drives  his  wife 
from  home  and  fails  to  support  her,  a  town- 
ship which  has  furnished  support  for  her 
may  recover  the  value  thereof  from  the  hus- 
band: Howard  v.  Tnuteea,  10  O.  305,  I 
Longsdorf's  Notes,  619. 

Where  a  wife  has  voluntarily  separated 
from  her  husband  be  is  not  liable  for  pur- 
chases by  her  though  he  has  not  given  notice 
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of  the  Beparation:  BhUKto  v.  Duhme,  S  Dec 
Rep.  336,  1  Gas.  346. 

A  person  baying  neeesBarieBj  either  food  or 
medicine*  for  his  wife  and  children,  is  pre- 
nimably  acting  as  husband  or  father,  and 
not  as  mere  agent,  uid  evidence  to  rebnt  this 
presnmption  must  be  quite  clear:  Davis  v. 
Guamieri,  46  O.  S.  470,  IV  Longsdorf  s  Notes, 
289. 

Where  money  is  expended  by  the  trustees 
of  a  township,  in  a  county  having  a  poor- 
honse,  for  the  support,  as  a  pauper,  of  a  wife 
abandoned  by  her  husband,  the  money  may 
be  recovered  fr<Hn  him,  in  a  suit  by  the 
trustees,  witiioat  her  removal  to  the  county 
powhouse:  Trustees  v.  Demott,  13  0.  105,  I 
Longsdorfs  Notes,  626. 

C.   LiABiuTT  OF  Wipe, 

The  father  is  primarily  liable  for  the  sup- 
port of  the  family.  On  his  death,  the  mother 
becomes  the  head  of  the  family  and  is  pri- 
marily liable  for  the  support  of  the  children: 
Wing  V.  Bibbert,  7  O.  N.  P.  124,  8  O.  D. 
(N.P.)  66. 

That  the  mother  becomes  the  head  of  the 
family  upon  the  death  of  the  husband,  beijig 
bound  to  support  the  minor  children  and 
also  entitiied  to  their  earnings,  see  also, 
FultM  V.  Fulton,  62  0.  8.  220,  IV  Longs- 
dorfs  Notes,  671. 

In  order  to  hold  a  married  woman  for  sup- 
plies used  in  the  support  of  the  family,  while 
the  husband  is  living,  it  must  be  alleged  and 
proved  that  the  husband  is  unable  to  sup- 
port the  family  out  of  his  property,  or  1^  his 
labor;  or  some  express  contract  must  be 
shown  imposing  a  personal  liabiUfy  upon  the 
wif&  An  allegation  and  proof  that  the  bus- 
hand  is  insolvent  is  not  of  itself  sufficient: 
Keltejf  A  Son  v.  MiOs,  1  O.  N.  P.  882,  2  0.  D. 
(N.P.)  2to. 

In  the  absence  of  a  contract  with  a  wife 
or  circumstances  which  raise  a  presumption 
that  she  intended  to  charge  her  separate  es- 
tate therefor,  no  legal  liability  arises  against 
her  even  for  necessaries  required  by  the 
family;  and  tuition  fees  for  services  rendered 
to  her  child  under  a  contract  entered  into  by 
her  husband  can  not  be  made  a  charge  against 
her  individually:  Kruger  v.  Baumgarten,  fl 
O.  N.  P.  (N.S.)  332,  20  O.  D.  (N.P.)  434. 

A  married  woman  who  purchases  goods 
for  the  use  of  her  family  is  not  personally 
liable  therefor,  in  the  absence  of  some  spe- 
cific provision  to  that  effect  in  the  contract: 
McMillan  v.  Auerbach,  7  0.  N.  P.  376,  3  O. 
D.  (N.P.)  688. 

A  wife's  presumed  agency  to  order  goods 
for  family  use  on  her  husband's  credit  is  not 
altered  by  our  statute,  and  she  is  not  per- 
sonally liable  unless  she  expressly  agrees  hat 


if  she  (wders  tbvm  to  be  chaiged  to  hoself 
and  statements  are  made  to  her  and  pi^mrate 
by  her,  this  tends  to  prove  an  agreement  to 
be  personally  lialde:  JfeJftlfan  v.  Auerback, 
7  O.  N.  P.  376,  8  O.  D.  (NJ*.)  688. 

If  the  parties  to  a  contemplated  marriage 
know  that  the  woman  has  large  property, 
and  that  the  man  has  little  or  no  property 
and  is  aged  and  infirm;  and  under  such  cir- 
cumstances the  woman  agrees  to  support  her 
prospective  husband;  and  after  uarriaee  she 
excludes  him  from  her  dwelling  house  by 
cruel  treatment,  and  refuses  to  assist  in  his 
support,  die  is  liable  for  his  support  and  to 
that  extent  he  has  an  Interest  in  her  prop- 
erty; and  her  property  may  he  subject  to  the 
payment  of  the  amount  found  by  the  eoarts 
to  be  proper  alimony  for  his  support:  Hiokle 
V.  EickU,  6  O.  C.  C.  400,  3  0.  0.  D.  6S2. 

G.  C,  S  7995,  requiring  a  wife  to  support 
her  husband  applies  to  a  marriage  consum- 
mated before  the  statute  was  passed  and  does 
not  violate  a  contract,  for  there  is  an  implied 
agreement  to  conform  to  all  requirements: 
Baughman  v.  Baughman,  7  O.  N.  P.  328,  7  O. 
D.  (N.P.)  433. 

If  a  household  servant  is  employed  by  the 
liusband,  he  and  not  the  wife  is  liable  for 
the  wages,  but  the  wife's  express  promise  to 
pay  will  make  her  liabl^:  Hackman  T.  Cedar, 
13  0.  C.  C.  619,  5  0.  C.  D.  293. 

G.  C,  %  7S97,  ia  declaratory  of  the  com- 
mon law,  making  it  the  duty  of  the  husband 
to  support  the  family,  with  a  modem  pro- 
viso casting  that  duty  on  the  wife  in  case  of 
tiis  entire  inability:  Davis  V.  Fossett,  1 
Hosea,  628. 

A  suit  against  a  widow  for  a  debt  of  her 
deceased  husband,  based  upon  G.  C,  S  7997, 
can  not  be  maintained  without  showing  that 
the  deceased  husband's  estate  has  been  ex- 
hausted, even  where  the  debt  is  shown  to 
have  been  created  for  family  necessaries: 
Davis  V.  Fosaett,  1  Hosea,  528. 

Where  the  home  belongs  to  the  wife,  the 
husband  in  purchasing  an  article  therefor 
may  be  held  to  have  acted  as  the  agent  of 
his  wife,  notwithstanding  the  article  was 
charged  to  him  individually:  Heater  Co.  v. 
Meckel,  g  O.  N.  P.  (N.S.)  081,  21  O.  D.  (N. 
P.)  722. 

In  a  husband's  action  for  support  under 
(i.  C,  SI  7995  to  7997,  no  allowance  pendente 
lite  can  be  made  against  the  wife  to  enable 
the  husband  to  prosecute  his  action.  This 
can  only  he  done  under  express  statute  as  in 
divorce  cases:  Scnlly  v.  Scully,  \  Dayton 
Term  Hep.  (Iddinf^)  18. 

D.    LlABILITT  ON  SBPABATTON  OB  DIVOSOB. 

If  a  husband  and  wife  separate  by  agree- 
ment, and  the  children  are  placed  in  the 
custody  of  a  third  person,  the  husband  still 
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remaiiu  liable  for  th<fr  mpport,  regardless 
of  the  terms  of  the  contract  of  their  separa- 
tion;  Quigt«f  t.  Murphy,  4  O.  P.  1,  fi  O. 
D.  (K.P.)  980  [affirmed,  Murphjf  T.  QuigUy, 
21  O.  a  C.  818.  11  0.  C.  D.  838.  and  affirmed, 
wittiont  (pinion.  Murphjf  T,  Quigtej/,  65  O.  6. 
698]. 

It  is  not  a  defmse  to  a  prosecution  under 
the  act  of  AprU  16,  1800  (87  v.  216),  that  an 
agreement  of  separation  was  entered  into  by 
the  accused  and  his  wife,  by  which  the  latter, 
who  was  given  the  custody  of  their  minor 
children,  agreed  for  a  valuable  consideration 
to  fumiah  them  all  proper  support,  and  that 
after  the  mother  became  unable  to  support 
the  children  the  accused  offered  to  support 
them  if  she  would  surrender  their  custody  to 
him  which  she  refused  to  do:  Bowen  t. 
State,  56  0.  S.  235,  IV  Longsdorfs  Notes, 
689. 

The  obligation  of  the  father  to  provide  rea- 
sonably for  the  support  of  his  minor  child, 
until  the  latter  is  in  a  condition  to  provide 
for  his  own  support,  is  not  impaired  a 
decree  which  divorces  the  wife  a  vktculo, 
on  account  of  the  husband's  misconduct, 
gives  to  her  the  custody,  care  and 
nurture  of  the  child,  and  allows  her  a  stun 
of  mon^y  as  alimony,  bat  with  no  provision 
for  the  child's  support  The  mother  may  re- 
cover a  reasonable  compensation  from  the 
father,  for  the  necessaries  furnished  by  her 
to  the  child  after  such  decree,  and  may  m^n- 
tain  an  original  action  for  such  compensa- 
tion against  the  father,  in  a  court  other  than 
that  in  which  the  divorce  was  granted; 
Pretzinger  v.  Pretninger,  45  O.  8.  462,  IV 
Longsdorfs  Notes,  287. 

Where  a  divorce^  a  vinculo,  has  been  grant- 
ed to  a  husband  on  account  of  the  aggression 
of  the  wife,  and  the  minor  children  of  the 
parties  assigned  to  tfae  custody  of  the  di- 
vorced wife,  without  an  order  respecting 
their  maintenance,  and  while  so  in  her  cus- 
tody she  furnishes  them  necessaries,  she  can 
not  recover  against  her  former  husband,  their 
father,  for  her  expenditures  in  this  behalf, 
in  the  absence  of  proof  of  a  promise  by  him 
to  pay  for  such  necessaries  or  of  a  request 
that  they  should  be  furnished  to  the  children : 
Pulton  T.  Fulton,  52  0.  8.  229,  IV  Longsdorfs 
Notes,  671  [distinguished,  Pretzinger  v.  Pret- 
zinger, 46  0.  S.  452,  IV  Longsdorfs  Notes, 
287]. 

In  an  action  brought  by  a  divorced  wife 
against  her  former  husband  for  the  support 
of  their  minor  child,  a  charge  to  the  jury 
which  gives  the  impression  that  the  father 
and  mother  are  jointly  liable  for  tfae  sup- 
port is  erroneous.  The  primary  liability  rests 
upon  the  father;  and  tiie  divorced  wife  may 
recover  from  her  former  husband  for  the  nee- 
eseary  time  spent  in  talcing  ears  of  the  child: 


Young  v.  Toung,  7  O.  C.  C.  (N.8.)  419,  IS 
O.  C.  D.  179. 

Alimony  is  not  due  and  payable  as  debt, 
damages  or  penalty;  but  is  an  award  by  the 
court  upon  consideration  of  equity  and  publio 
policy  and  is  founded  upon  the  obligation, 
which  grows  out  of  the  marriage  relation, 
that  the  husband  must  support  his  wif^ 
which  obligation  continues  after  legal  separ 
ration  without  her  fault:  ^efeel  T.  Ormgert 
83  0.  S.  101. 

Alimony  pendente  lite  releases  a  husband 
from  further  obligation  to  the  support,  and 
he  can  not  be  held  for  any  debts  contracted 
in  that  behalf:  Eveland  v.  Sherman,  9  0.  N. 
P.  (N.8.)  659,  21  O.  D.  (N.P.)  726. 

When  one  dies  intestate  leaving  a  widow, 
who,  having  separated  from  him,  is  poma- 
nently  residing  dsewhen^  and  the  pn^erty 
on  which  ha  resided  is  brought  to  sale  m 
the  payment  of  a  mortage  lien  theremi  and 
for  the  payment  of  his  debts,  aha  Is  not  en- 
titled to  an  aUowanee  out  of  tfae  proeeeda  in 
lieu  of  homestead,  the  irtdow*a  right  in  that 
r^rd  being  fixed  by  6.  a,  1 11782,  which 
confines  the  right  to  "a  widow  composing  a 
part  of  the  decedent^s  family  at  the  time  of 
his  death":  NiokoU  v.  Frenok,  88  O.  &  162 
[approving  and  following  BUiott  t.  Plaftor, 
43  O.  S.  108,  IV  Longsdorfs  Notes,  159]. 

If  a  husband  procures  a  divorce  for  the 
wife's  fault,  bat  the  custody  of  the  child  is 
awarded  to  her,  but  for  no  unfitaees  of  hi*, 
he  is  not  liiAle  to  her  for  the  expenses  ot  its 
support:  Okrittoff  t.  Ckriaioff,  6  0.  C.  C. 
S12,  3  O.  a  D.  662. 

An  allowance  in  a  divorce  decree  to  the 
mother  of  a  monthly  sum  for  support  of  the 
children  is  not  alimony,  and  accordingly  is 
not  appealable  under  0.  C,  {  12002:  Rogert 
V.  Sogers,  51  O.  S.  1,  IV  Longsdorfa  NotM, 
627. 

No  liability  for  necessaries  exists  after 
alimony  pendente  lite  has  been  allowed  and 
is  not  in  arrears.  It  is  the  limit  of  the  hus- 
band's liability:  Bare  v.  Gibson,  82  O.  S.  33, 
III  Longsdorfs  Notes,  619;  Knagge  v.  Pf«/- 
fer,  8  Dec.  Kep.  122,  S  BulL  794;  Sherer  T. 
Price,  3  O.  0.  C.  107,  2  O.  0.  D.  61. 

The  act  of  1811  for  the  support  of  families 
abandoned  by  their  husbands  does  not 
render  void  a  deed  by  a  man  to  provide  for 
younger  children  made  to  members  of  the 
Shaker  community,  which  his  wife  had  al- 
ready joined.  Nor  is  a  son  thirty  yeara  old 
supporting  himself  within  tiie  protection  of 
the  statute:  Patterson  T.  Pease,  6  O.  190,  I 
Longsdorfs  Notes,  262. 

Where  a  husband  and  wife  have  separated, 
and  the  husband  fails  to  make  proper  pro- 
vision for  the  children,  their  mother  has  the 
right  to  remove  them  to  some  proper  place 
and  provide  for  their  support  uid  mi^nten- 
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■ace,  and  for  the  reaaoiuible  expense  of  so 
doing  the  hnsband  would  be  liable  to  tiie 
person  who  furnished  the  same  at  the  re- 
quest of  the  mother:  Qniglev  T.  ifurphy,  4 
a  N.  P.  1,  S  O.  D.  (N.P.)  680. 

An  unacknowledged  five-year  lease  by  a 
husband  and  wife  of  her  famit  being  T<rfd  as 
to  her,  is  not  a  valid  reduction  into  posses- 
ri(m  of  the  rents  by  him  as  against  her,  ac- 
cordingly, his  ereditinv  can  not  reach  the 
rents.  Nor  would  a  valid  lease,  unless  the 
rents  he  expressly  payable  to  the  husband,  be 
a  reduction  to  possession:  McLeary  v.  Snider, 
2  Dec.  Bep.  60,  1  W.  L.  M.  270.  See  also 
Execution,  Wbtt  or. 

A  husband  may  be  allowed  alimony  pen- 
dmte  lite  where  he  is  old  and  without  means 
of  support  and  the  wife  baa  a  small  income 
from  real  estate:  ScuUi/  v.  Scully,  I  Dayton 
Term  Bep.  (Iddings)  10. 

A  husband  who  is  meritorious  will  be  al- 
lowed alimony  out  of  the  estate  of  a  wife, 
which  she  is  squandering,  to  secure  a  part  of 
the  children :  Binganum  v.  Bingaman,  8.  O.  D. 
(N.  P.)  692,  37  Bull.  37. 

A  husband  will  not  be  allowed  alimony  out 
of  his  wife's  estate  on  a  divorce  being  granted 
her  where  he  has  not  shown  his  money  or 
labor  has  enhanced  its  Talue,  and  that  it  has 
cost  him  something  to  live  with  her:  Lidy  v. 
Lid]/,  8  O.  D.  (N.  P.)  698,  3S  Bull  358.  See 
also  DiVOBCE,  AUHONT  AND  CUSTODT  OF  CHIL- 

vum. 

V.  BURIAL. 

Where  botii  a  hudmnd  and  his  wife  are  pos- 
sessed ol  ample  estates,  and  the  hnsband  pays 
out  of  his  own  funds  the  funeral  ^penses  of 
bit  wife,  he  is  not  entitled  to  reimbursement 
from  her  estate:  PkilUpa  v.  TolerUm,  9  O. 
N.  P.  (N.  S.)  m,  20  O.  D.  (N.  P.)  249 
[which  was  affirmed,  without  opinion,  Phil- 
Kpa  T.  Tolerton^  82  O.  S.  403]. 

A  husband  is  liable  Ibr  the  funeral  ex- 
penses of  his  wife  who  was  living  separate 
and  apart  from  him  and  whose  death  oc- 
curred while  an  action  for  divorce  was  pend- 
ing and  after  an  allowance  had  been  mside  to 
her  of  alimony  pendente  lite:  Bvetand  t. 
BheriMn,  9  O.  N.  P.  (N.S.)  659,  21  0.  D. 
(N.P.)  726. 

If  the  executor  of  a  deceased  married 
woman  pays  the  funeral  expenses  he  may 
have  credit  therefor,  although  her  husband 
has  property  and  the  executor  has  not  taken 
any  steps  to  recover  such  ^penses  from  such 
husband:  McOteltan  v.  Filson,  44  O.  8.  184, 
rv  Longsdorf's  Notes,  203. 

Under  statutes  of  Ohio  prior  to  G.  C.  S  7997, 
a  husband  who  had  paid  the  funeral  expenses 
of  his  wife  could  not  be  reimbursed  out  of 
her  estate^  even  if,  by  will,  she  directed 
the  payment  of  her  funeral  expenses  out  of 


her  estate:  Rtchter  v.  Riehier,  11  Dee.  Bep. 
377,  20  BnU.  201. 

It  is  the  duty  of  a  widow  as  the  heir  or 
next  of  kin  of  her  deceased  husband  to  dis- 
pose of  his  body  in  a  reasonaUe  and  sani- 
tary manner,  and  where  In  conformlly  with 
his  expressed  desire  she  eleets  to  cremate  his 
body,  injunction  will  not  He  against  that 
method  of  disposal,  where  based  raily  on  sen- 
timental objections  to  cranation  on  the  part 
of  other  near  relatives:  Evo»$  T.  £«aM,  12 
O.  N.  P.  (N.8.)  619,  23  0.  D.  (NJ».)  876. 

VI.   UABILITT  OF  HUSBAIO). 

A.  TOBTB. 

Prior  to  the  enactment  of  a  statute  q>e* 
citically  relieving  a  husband  from  liability 
for  the  torts  of  his  wife,  the  other  changes 
in  statutes  with  reference  to  the  property  of 
married  women  and  their  powers  to  make 
contracts,  did  not  relieve  the  husband  from 
such  liability:  Fowler  v.  CMcheater,  26  O.  S. 
9,  III  Longsdorf's  Notes.  280;  Holtm  v.  Dick, 
42  O.  S.  23,  IV  Longsdorfs  Notes,  86. 

A  husband  is  liable  for  his  wife's  torts, 
though  innocent;  thus  both  are  liable  for 
her  acts  unknown  to  her  husband  and  not 
encouraged  by  him  in  inducing  plaintiff's 
wife  to  abandon  him:  Holts  T.  Dick,  42  O. 
S.  23,  IV  Longsdorf's  Notes,  88, 

For  a  tort  by  husband  and  wife  jointly, 
the  action  should  be  against  him  alone; 
oordingly,  if  he  is  found  not  guilty,  the  aft- 
ticn  fMls,  for  there  is  no  use  in  taking  a 
verdict  against  the  wife:  Biaeo  t.  Cftemey* 
W.  0,  I  Longsdorfs  Notes,  1. 

If  the  action  is  against  both  for  a  tort  ikot 
susceptible  of  joint  oommlssion,  or  is  against 
him  alone  for  her  separate  act,  and  this  ap- 
pears on  the  face  of  the  pleadings,  the  cto- 
fendant  may  demur,  move  in  arrest,  or  take 
error:  Biaeo  y.  Ckeeney,  W.  9,  I  Longsdorfs 
Notes,  1. 

If  husband  and  wife  are  jointly  sued  for 
assault  and  battery  by  her,  she  can  not  oon- 
trol  her  defense  or  a  ccHnpranise  against  his 
wishes,  and  his  confession  of  judgment  for 
both  will  not  be  interfered  with:  Oraf  v. 
Wirthweine,  12  Deo.  Rep.  4,  1  H.  10. 

G.  C,  1  11246,  that  she  may  defend  for  her 
own  right,  refers  to  cases  which  involve  her 
separate  rights  and  property  as  distinct'  from 
bis:  Coolidge  T.  farria,  8  O.  8.  69^  II 
Longsdorfs  Notes,  369. 

In  suing  for  the  tort  of  a  married  woman 
her  husband  must  be  joined  as  defendant. 
Accordingly,  charging  a  joint  wrong  is  not 
demurrable  on  the  presumption  that  her  act 
was  under  coercion,  but  she  must  rely  on 
coercion  by  answer:  CTcrfc  v.  Bayer^  32  0.  S, 
299,  m  Longsdorfs  Notes,  684, 
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For  a  conversion  by  a  married  wCHnan  of 
plaintiff'B  property,  the  action  should  join 
her  husband  as  codefendant,  G.  C,  S  11245, 
but  a  general  demurrer  does  not  reach  the 
objection:  Dunning  T.  Okoate,  8  Dec.  Rep. 
318,  7  BuU.  77. 

If  a  woman  who  seduced  plaintiff's  hus- 
band from  her  is  married  to  him  after  plain- 
tiff has  obtained  a  divorce,  both  may  be  sued 
for  tile  loss  of  oonaortimn,  because  a  husband 
is  liable  for  his  wife's  ant«iuptial  torta  as 
well  aa  debts;  Scheurer  t.  Soheurw,  4  Dec. 
Rep.  297,  1  Clev.  L.  Rep.  233,  S  Bull  680. 

B.  A^'ncN  UFi'UL  Debts. 

1.  Common  Low. 

Prior  to  the  l^slation  specifically  re- 
lieving a  husband  from  liability  for  his  wife's 
antenuptial  debts,  such  common  law  liability 
remained;  and  it  was  not  destroyed  by  im- 
plication by  the  statutes  on  the  subject  of 
the  separate  property  rights  of  married 
women:  AletKuufer  v.  Morgan,  31  O.  S.  546, 
III  Longsdorf 's  Notes,  604 ;  Bruder  v.  Biehl, 
1  O.  C.  C.  85,  1  O.  C.  D.  51. 

The  law  in  force  at  the  time  of  marriage 
governs  the  husband's  liabilily  for  antenup- 
tial debts,  and  a  joint  judgment  against  both 
could  be  rendered  thereon  before  the  act  of 
1884:  Brvder  v.  Bi«kl,  1  O.  C.  C.  85,  1  0.  C. 
D.  61. 

2.  Under  Statute. 

Under  an  earlier  form  of  G.  C,  1 7»97.  a 
husband  was  not  liable  for  his  wife's  ante- 
nuptial ddtts,  by  reason  of  the  fact  that  she 
devised  certain  prop^ty  to  him:  Hina,  v. 
Bath,  9  Dec  Rep.  688,  15  Bull.  183. 

R.  S.,  18110,  as  amended  in  1884  (for 
present  form,  see  O.  C,  I79B7).  that  a 
huaband  shall  not  be  liable  for  antenuptial 
debts  exeept  to  the  ectent  of  propo^  ac- 
quired by  him,  was  not  intended  to  create 
a  liability;  hence,  as  his  liabilify  at  emnmon 
law  was  only  during  coverture,  becoming  her 
devisee  does  not  make  him  liable  for  an  an- 
tenuptial debt  except  as  he  takes  the  prop- 
erty subject  to  ddits:  Hina  T.  Rath,  8  Dec. 
Sep.  686»  16  BulL  188  [aflbmed  by  circuit 
otrart;  see  Hina  T.  Bath»  16  Bull.  248  (edi- 
torial)]. 

a  PosnniprzAi.  Goinuar. 

A  husband  is  not  liable  on  the  wife's  con- 
tract retaining  a  lawyer  to  prweeute  her  di- 
vorce: Doraejf  v.  Ooodmow,  W.  120, 1  Longs- 
dorf  s  Notes,  10. 

The  wife's  attorney  can  not  rewver  an  ad- 
ditional sum  as  attorney's  fees,  and  after 
dismissal  of  the  case  by  consent  of  the  par- 
ties, who  live  together  again,  the  hqsba^d  is 


not  liable  in  a  further  snm:  Sherer  T.  Prtos, 
3  O.  C.  C.  107,  2  0.  C.  D.  61.  See  also  Dl- 
voBCE,  Alimony  and  Custodt  or  CHiuiBEir. 

Where  a  wife  is  living  s^arate  and  apart 
from  her  husband,  and,  in  a  suit  against  him 
for  divorce  and  sJimony,  has  obtained  a  de- 
cree fixing  the  amount  of  alimony  to  be  paid 
by  the  husband  for  her  sustenance,  during 
the  pendency  of  her  petition,  and  husband 
is  not  in  default  in  respect  to  the  payment 
of  the  alim<my  so  allotted,  he  is  not  liable 
for  necessaries  snbsequMitly  furnished  at  her 
request  during  the  pendenoy  of  her  petition. 
Persoas  dealing  with  the  wife  under  these 
circumstances  do  so  at  tiirir  own  pM^t,  and 
are  chargeable  with  knowledge  of  the  allot- 
ment and  p^rment  of  the  alimony:  Sore  T. 
Gibson,  82  0.  &  38,  HI  Longsdorfs  Notes, 
619. 

The  hudnnd  is  hound  to  provide  his  wife 
with  necessaries  during  coverture  and  il  he 
refused  to  do  it,  and  she  contracts  debts  lot 
such  necessaries,  even  during  eohabitatifm,  he 
is  obliged  to  pay  those  dcl>t8;  but  ior  any- 
thing beyond  necessaries  he  is  not  duugear 
ble.  2  Kent  Com.  146.  And  ii  he  tarn  her 
out  of  doors,  or  if  she  receive  such  treatment 
from  him  as  renders  it  unsafe  lor  her  to  oo- 
habit  with  him,  he  will  be  bound  by  her  eon- 
tracts  for  necessaries  suitable  to-  her  condi- 
tion and  standing  in  life.  And  although  he 
may  have  given  notice  that  he  will  not  be 
answerable  for  debts  of  her  contracting,  and 
this  notice  is  brought  home  to  the  knowledge 
of  the  individual  furnishing  her  with  necca- 
saries  he  will  still  be  liable:  Howurd  v. 
Trustees,  10  O.  366,  I  Longsdorfs  Notes,  619. 

The  liability  of  a  huaband  for  nccessarien 
or  care  furnished  to  hia  wife  is  not  affected 
by  the  fact  that  he  is  insane  or  mentally 
incompetent  to  transact  business,  and  an 
action  for  recovery  for  servicea  or  necessaries 
so  furnished  may  be  maintained  against  the 
administrator  of  such  husband  notwithstand- 
ing the  indebtedness  was  incurred  during  the 
lifetime  of  the  husband  and  was  not  approved 
by  his  guardian:  Badger  v.  Orr,  1  O.  C.  C. 
A.  49. 

For  duty  of  husband  to  support  family,  see 
Dxrrr  to  Sufp<»t  Faicilt,  IV,  herein. 

VII.  PROPKRTY-RIGHTS. 
A,   PowEB  TO  Hold  Pbofibtt. 

If  an  equitable  estate  is  conveyed  to  a 
husband  and  wife  joinUy,  there  is  no  sur- 
vivorship therein:  Wilson  t.  Flemingt  18  O. 
68, 1  Loi^sdorf  s  Notes,  624. 

A  wife  does  not  have  a  sqiarata  estate 
since  the  act  of  1887.  The  wlfc^s  rights  In 
her  property  are  now  the  same  as  if  she  were 
single:  Kelley  d  Son  v.  Jfillt,  1  O.  N.  P.  882, 
2  0.  D.  (N.F.)  266. 
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If  title  is  taken  in  the  wife's  name  the  pre- 
sumption of  a  truBt  arising  from  buj-ing 
property  in  another's  name  is  rebutted,  and 
a  trust  must  be  proved  by  clear  and  satis- 
factory evidence :  Duvelmeyer  v.  Duvelmeyer, 
6  O.  N.  P.  89,  7  O.  D.  (N.P.)  428.  See  also 
Tkjbts. 

B.    IHTIBSST  IN  PBOFEBTT-OF  OTHKB  UNDEB 

iSsaiEES  Statdtb. 

A  married  woman's  rights  iriUi  referoKa 
to  her  husband's  property  are  not  enlarged 
by  O.  C,  {11601:  Banking  Oo.  T.  Hoffman, 
1  0.  K.  P.  (N.S.)  349,  14  0.  D.  (N.P.)  226. 

Even  our  present  statutory  provisions  do 
not  make  it  le^ly  poeaible  for  the  wife  to 
commit  laroeny  1^  converting  the  property 
of  her  husband:  State  T.  PkaUpa,  86  O.  S. 
317. 

Larceny  is  not  committed  by  a  husband  in 
stealing  his  wife's  separate  property,  though 
they  were  living  apart  The  separate  prop- 
erty acts  do  not  dissolve  the  unity  of  the 
spouses,  and  a  wife  at  common  law  was  not 
guilty  of  larceny  if  she  appropriated  the  hus- 
band's property:  State  v.  Parker,  3  Dec. 
Rep.  551,  Ohio  L.  J.  551. 

Under  former  statutes  the  marriage  of  a 
womab  with  the  debtor  extinguished  the  debt 
and  she  can  not  sue  her  husband's  estate 
after  his  death.  The  act  of  1861  only  made 
her  proper^  separate,  taking  away  the  hus- 
band's control,  but  did  "not  create  new  rights: 
Smilejf  v.  Smilei/,  18  O.  S.  543,  II  Longsdorf  s 
Notes,  916. 

Debts  due  to  a  woman  are  not  extinguished 
by  her  marriage  with  the  debtor:  Hart  v. 
Sarvis,  3  0.  N.  P.  316,  3  O.  D.  (N.P.)  708. 

The  pn^rty  rights  of  a  married  woman  in 
Ohio  are  fixed  by  statute,  and  she  may  m^- 
tain  an  action  in  her  own  name  to  recover 
a  money  judgment  against  her  husband: 
Brmneman  v.  Brenneman,  1  0.  N.  P.  832,  3 
O.  D.  (N.P.)  392. 

A  person's  individual  creditors  do  not  de- 
rive the  right  to  subject  the  earnings  of  a 
business  to  the  payment  of  his  debts,  from 
the  facts  that  be  negotiated  a  loan  for  and 
signed  a  note  with  his  wife  and  others  to 
enaUe  her  to  raise  money  to  carry  on  a  busi- 
MM,  in  which  his  wife  and  son  and  a  third 
person  wore  partners;  that  he  received  the 
mtmey  and  deposited  it  in  his  own  name  in 
the  hank,  and  subsequently  drew  it  out  for 
tbB  ps^ment  of  the  purchase  price,  and  ottier 
expenses  of  the  partnerdiip  business;  that 
later,  upon  the  incorporation  of  the  hndness, 
he  nominally  became  a  stockholder  and  di- 
rector and  pre^dent  of  the  concern,  and  rep- 
resented his  wife*s,and  son's  interest;  that 
he  deposited  the  eartiings  of  his  wife  and  son 
in  thdr  names;  that  he  loaned  money  so 


deposited  to  the  bank  &b  tigent  of  his  wife 
and  son;  that  his  wife  and  son  approved  and 
ratified  his  control  of  the  money,  the  pay- 
ment of  certain  of  his  individual  debts  with 
it,  aAd  the  payment  of  household  expenses 
out  ol  the  earnings  of  the  business:  Bank  t. 
Bice,  22  O.  C.  C.  183,  12  O.  C.  D.  121. 

Although  at  a  wife^s  request  har  husband 
attended  to  the  management  and  ecmtrt^  ot  a 
corporation  in  which  she  was  interwted,  and 
by  his  skill  and  labor  helped  to  produce  valu- 
able resttlta,  real  estate  purchased  by  her 
witit  money  arising  out  of  her  share  of  the 
profits  M  tiie  corporation,  can  not  upon  that 
ground  be  subjected  to  the  payment  of  her 
husband's  debts:  Ami;  T.  JUoe,  22  O.  C.  0. 
183,  12  O.  C.  D.  121. 

A  deed  of  a  farm  frnn  an  old  man,  poa* 
sessed  of  considerable  property,  and  having 
no  children,  to  bis  niece,  she  agreeing  to  pay 
him  a  certain  amount  of  cash  and  an  annuity 
for  his  life,  the  income  of  the  farm  being 
sufficient  to  pay  the  latter,  and  on  his  dea'^ 
to  pay  certain  amounts  to  other  heirs,  the 
niece  going  upon  the  land,  paying  for  and 
improving  the  same,  is  a  valid  transfer  to  the 
niece,  and  the  creditors  of  her  husband  have 
no  rights  therein  because  of  his  being  em- 
ployed by  his  wife  to  look  after  her  business, 
the  profits  of  which  went  to  pay  for  such 
farm:  Bank  v.  Rice,  22  O.  C.  C.  183,  12  O. 
C.  D.  121. 

Real  estate  owned  by  a  member  of  a  corpor- 
ation and  conv^ed  for  value  to  the  grantor's 
father-in-law,  in  satisfaction  of  money  loaned 
to  the  grantor,  and  part  due,  and  which  is 
subsequently  deeded  by  the  father-in-law  to 
his  daughter,  the  wife  of  the  first  grantw  as 
a  deed  of  gift  and  advancement,  can  not  be 
subjected  to  the  payment  of  the  debts  of  the 
first  grantor:  Bank  v.  Rice,  22  O.  C.  C.  183, 
12  O.  C.  D.  121  [distinguishing  GUddm  Oo. 
V.  Taylor,  16  O.  8.  509,  11  Longsdorf  s  Notea^ 
796;  Quigley  v.  Graham,  18  O.  S.  42,  H 
Longsdorf  s  Notes,  864]. 

When  a  married  woman  is  named  as  a 
beneficiary  in  a  policy  of  insurance  on  tlie 
lif  of  her  husband  she  is  entitled  to  the  pro- 
ceeds of  the  policy,  notwithstanding  a  divorce 
obtained  by  her  before  hia  death:  Overhiser 
V.  Overhiser,  63  0.  8.  77,  IV  Longsdorfs 
Notes,  849  [affirming  Overhiser  v.  Insurance 
Co.,  7  O.  N.  P.  527,  5  O.  D.  (N.  P.)  5611.  See 

also  iKStJBAITCB. 

A  wife  nas  no  vested  interest  in  a  certifi- 
cate of  insurance  issued  by  a  fraternal  order, 
and  another  benefleiaiy  may  be  substituted 
for  her  without  her  eonsmt;  hut  if  it  sppear 
that  premiums  on  the  policy  were  paid 
her  out  of  her  personal  earnings  tither  reg* 
ularly  or  occasionally,  a  court  will  order  thi^ 
the  amounts  so  paid  her  be  returned  to 
her  out  of  the  proceeds  of  the  policiy:  2f^ 
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tUmal  Union  v.  8hav>,  9  0.  K.  P.  (N.8.)  iU, 
20  0.  D.  (N.P.)  265. 

The  fact  tbat  a  husband  and  wife  separate, 
and  live  apart  for  a  number  of  years,  does 
not  destroy  tbe  wife's  right  of  allowance 
from  tbe  estate  as  widow;  unless  divorced, 
tbe  wife  at  his  death  is  entitled  to  a  year's 
support  and  tbe  articles  of  personal  property 
mentioned  in  the  statute:  In  re  McMillan, 
8  O.  C.  C.  (N.S.)  294,  18  O.  C.  0.  646.  See 
also  EXEODTORB,  AniCINI8TU'n»fl  AND  AOUIN- 

isTUTioN  or  Estates. 

A  testator,  by  disposing  of  all  his  person- 
alty to  the  exclusion  of  hia  wife,  can  not  de- 
prive her  of  her  distributive  share  under  O. 
C,  8  8592:  DoyU  V.  Doyle,  50  O.  S.  330,  IV 
Longfldorfs  Notes,  600  [reversing  Doyle  y. 
Doyle,  27  Bull.  378].  See  also  Dcscbkt  and 

DlSTBIBUnON. 

The  husband  has  absolute  dominion  over 
hia  personal  property  during  bis  lifetime; 
and  be  may  deprive  bis  wife  of  her  diatri- 
butive  interest  in  tbe  same  by  a  bon»  fide 
gift  Mifer  viwM.  Tbe  faet  that  this  ^ft  was 
made  in  order  to  prevent  his  wife  from  re- 
ceiving a  distributive  share  of  sncb  personal 
property  does  not  amount  to  a  fraud  upon 
her  rigbts:  Brodt  v.  BminelU,  7  O.  N.  P. 
70.  9  O.  D.  (K.P.)  503. 

A  jointure  made  and  accqited  during  cover- 
ture in  full  of  all  daimi  as  widow  includ- 
ing dower,  does  not  bar  tbe  year's  ^lowance: 
fipon^Ier  V.  Dvkee,  89  O.  S.  642,  III  Longs- 
dorf  8  Notes,  1056. 

Under  the  laws  of  Ohio  a  widow  is  entitled 
to  have  an  allowance  for  a  year's  support 
made  by  appraisers,  notwithstanding  a  fair 
agreement  of  separation  between  the  husband 
and  wife:  Kneee  v.  Uakfi,  16  0.  D.  (N.P.) 
466,  3  O.  L.  R.  610. 

Where  a  wife  joins  in  tbe  granting  clause 
of  a  mortgage  on  her  husband's  property, 
and  also  in  tbe  testatum  clause  releasing  her 
dower,  in  tbe  absence  of  fraud,  accident  or 
mistake,  she  thereby  releases  any  and  all 
right,  title  or  interest,  whether  legal,  equit- 
able, vested  or  inchoate,  she  may  have  in  tbe 
premises:  Whiting  T.  Jeffordt,  14  O.  D. 
(N.P.)  U. 

A  clause  in  a  wilt  provided:  "In  no  in- 
stance  shall  tbe  husband  of  any  such  children 
have  any  power  or  control  over  the  principal 
or  interest  of  such  share."  The  term  "hus- 
band" can  not  be  limited  in  its  application 
to  tbe  husband  then  living,  but  will  be  held 
to  apply  to  any  husband:  Robbvna  v.  Smith, 
72  O.  S.  1,  IV  Longsdorf's  Notes,  987 
[affirming  Rohhim  v.  Smith,  b  O.  C.  G.  (N. 
S.)  645,  17  O.  C.  D.  01].  See  also  Wnxa, 
Leoaoies  and  DsnsBS. 

By  tbe  common  law  as  well  as  express 
statute  a  wife  has  tbe  right  as  against  her 
hnaband  to  support  and  nuuntenanee.  She 


is  to  that  extent  a  creditor  of  tbe  husband* 
and  can  enforce  such  right  against  bis  prop- 
erty unless  tbe  rigbts  of  others  have  inter- 
vened to  exclude  her:  Chittmden  v.  Chitten- 
den, 22  O.  C.  0.  489,  12  0.  C.  D.  604. 

A  mortgage  by  A  and  wife  of  bis  land,  tbe 
certtflcate  of  acknowledgment  omitting  his 
name  by  mistake,  was  held  to  have  been 
properly  recorded  as  to  her  and  to  bind  her 
interest:  Btramdnn  V.  Reehtine,  68  O.  S.  443, 
IV  LongsdorTs  Notes,  744. 

0.    RXOHT  OF  HUBBAHD  IV  Wm'B  PBOnBTT 

AT  CoifuON  Law. 
1.  Peraonalty. 
{a)    In  i. (fence  of  Specific  Agreement. 
(m)    Interest  Ao^ired. 

In  tbe  absence  of  spsel&e  statutory  pro- 
vision or  of  valid  agreement  to  tbe  contrary, 
the  husband  upon  marriage  became  the  owner 
of  bis  wife's  eboses  in  possession;  sad  of 
such  eboses  in  action,  belonging  to  her,  as 
be  reduced  to  ponession:  RamtiaU  T. 
CraighiXl,  9  0.  197, 1  Longsdorf  s  Notes,  476; 
Walden  v.  Chambers,  7  0.  8.  30,  II  Longs- 
dorf s  Notes,  267. 

GboSte  In  action  belonging  to  the  wife  at 
the  time  of  marriage,  and  not  reduced  to 
possession  during  coverture,  will  go  to  her 
representatives,  charged  wlUi  her  debts  d«M 
Bolai  Dixon  v.  Diaon^  18  O.  113,  I  Longs> 
dorf'a  Notes,  880. 

If  a  husband  has  not  reduced  to  poasesrrion 
during  coverture  a  legacy  which  belongs  to 
his  wife,  be  can  not,  after  her  death,  oollect 
such  l^ocy  in  his  own  name:  Curry  v.  Fvl- 
kinaon,  14  0.  100,  I  Longsdorf's  Notes,  658. 

If  the  husband  makes  no  attempt  to  reduce 
to  bis  possession  a  note  given  to  bis  wife 
either  before  or  after  coverture,  such  note 
remains  her  property:  Hoop  v.  Plummer,  14 
O.  S.  448,  II  Longsdorfs  Notes,  674. 

(hb)    Reduction  to  Poeseesion. 

To  constitute  reduction  to  poeseesion  by  a 
husband  of  his  wife's  personalty  there  must 
be  an  intent  to  appropriate  to  bis  own  use 
as  well  as  an  appropriation  and  tbe  mere 
fact  that  wife  lets  tbe  husband  have  her 
money  to  use  in  hia  business  is  not  sufficient 
and  may  constitute  a  valuable  consideration 
for  a  subsequent  conveyance  to  her:  Douglatt 
V.  Miller,  3  O.  N.  P.  220,  4  O.  D.  (N.P.)  414. 

The  act  of  1871  (68  v.  48),  tbat  a  wife's 
separate  property  delivered  to  her  husband 
is  not  deemed  reduced  to  his  possession  ex- 
cept by  her  express  assent,  applied  to  monc^ 
delivered  by  her  to  him  in  1879,  and  tbe 
burdoi  is  on  him  when  sued  by  her  adminis- 
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tratoT  for  it  to  show  her  expreaa  assoit: 
Fooum  V.  AUmt  6S  O.  S.  280,  IV  Loi^orfs 
Hoteat  738. 

A  rednetion  to  posBeuion  did  not  make  it 
the  husband's  properly  if  the  contrary  was 
agreed*  as  where  a  husband  bought  lands 
with  his  wife^s  money,  under  an  antenuptial 
agreement  to  invest  it  lor  her  beneflt,  but 
tocdc  the  title  in  his  own  name^  a  trust  will 
result  in  her  favor,  although  the  money  was 
received  before  the  act  of  1861 : '  Sesaiona  v. 
Trwm,  39  0.  S.  269,  IH  Longsdorf  s  Notes, 
1026. 

The  proeeeds  of  the  wife's  separate  prop- 
erty, or  of  a  mortgage  on  it,  are  not  reduced 
to  possession  of  the  husband  by  passing 
through  his  hands  for  reinvestment,  so  that 
his  creditors  can  reach  it.  The  wife's  assent 
is  necessary:  yetoton  v.  Clark,  12  Dec.  Rep. 
613,  1  D.  265. 

Where  a  husband  appropriates  notes  and 
money  belonging  to  his  wife  to  his  own  use, 
and  during  the  remainder  of  his  life  covering 
a  period  of  nearly  thir^  years  xecders  no 
account  to  her  as  to  either  principal  or  in- 
terest, and  she  requested  none,  but  repeatedly 
said  there  was  but  one  pocketboolc  in  the 
family,  and  after  his  death  she  elected  to 
talEe  under  hie  will,  which  disposed  of  all 
property  standing  in  his  name  without  ac- 
knowledging any  indebtedness  to  her,  and  the 
declaration  was  made  by  her  that  all  her 
property  had  been  given  to  him  to  dispose  of 
as  he  saw  fit,  there  is  a  clear  reduction  of 
the  wife's  property  by  the  husband  into  his 
possession:  Miller  v.  McLean,  11  O.  G.  C. 
(N.S.)  424,  21  O.  C.  D.  64  [reversing  ifcLeon 
7.  Miller,  5  0.  N.  P.  (NJ3.)  57,  17  0.  D. 
(N.P.)  628]. 

If  husband  and  wife  joined  in  selling  her 
real  property  at  common  law;  and  he  received 
such  money  and  bought  real  property  there- 
with in  his  own  name,  this  amounts  to  a  re- 
duction to  his  possession,  and  such  real 
property  belonged  to  the  husband:  Ramsdall 
V.  CnUghm,  9  O.  107,  I  Longsdorf  s  Notes, 
476. 

At  common  law  a  husband  is  liable  for  his 
wife^B  antenuptial  debts  and  snpport  during 
coverture,  and  her  choees  in  action  reduced 
into  possession,  and  also  her  personal  chattel 
rest  in  him  absolutely:  Walden  v.  Waiden, 
7  O.  S.  30,  II  Longsdorf's  Notes,  287. 

If  a  man,  who  is  an  executor,  marries  a 
woman  who  is  one  of  the  beneficiaries  of 
the  estate,  and  after  an  order  of  distribu- 
tion he  r^ins  the  unount  of  her  legacy  in 
his  hands,  this  is  a  reduction  thereof  to  his 
posseuion,  and  vests  the  title  thereof  in  the 
husband:  Walden  v.  Chambers,  7  0.  8.  30, 
n  Longsdorf  B  Notes,  267. 

Mon^  obtained  1^  a  husband  as  his  wifePB 
share  <rf  her  father's  estate  thirty-five  yean 


ago  in  1858  and  invested  ty  him  in  land  in 
his  own  name  is  reduced  tp  posseMion  and 
became  his  property  if  t^ere  was  no  agree- 
ment to  hold  the  land  in  trust  for  her.  And 
his  mere  statement  that  the  land  was  bought 
with  his  wife's  money  is  not  sufficient  to 
show  a  trust,  for  convincing  proof  is  re- 
quired: Boyer  T.  Davit,  17  O.  C.  G.  191,  0  O. 
C.  B.  S26. 

If  a  husband  brings  an  action  aa  tnutea 

for  his  wife  for  her  sole  benefit,  and  at  her 
request^  the  fact  that  he  brings  such  suit  in 
his  name  for  her  asparate  property,  and  that 
he  obtune  judgment  in  such  action  is  net 
conclusive  that  he  has  reduced  such  proper^ 
to  his  possession:  Pterson  t.  Smitk,  0  O.  8. 
654,  II  Longsdorf  B  Notes,  898. 

A  married  woman's  right  in  choses  in  ac- 
tion, immediately  reducible  into  possession, 
may  be  barred  in  various  ways;  among  t^em 
is  assignment  or  transfer  of  them  by  the 
husband.  But  bis  assignment  or  transfer  of 
her  reversionary  interest,  or  in  expectancy, 
is  not  a  substantial  reduction  into  possession, 
for  the  interest  is  not  capable  of  immediate 
possession,  and  the  assignee  gets  no  better 
right  than  the  assignor:  Needles  v.  Needlea, 
7  0.  S.  432,  II  Longsdorf's  Notes,  310. 

Receiving  interest,  or  a  part  of  the  prin- 
cipal, during  coverture,  is  not  a  reduction  to 
pofisession.  Nor  is  recovering  judgment  in 
their  joint  names,  if  not  collected:  Bucking- 
ham T.  Carter,  12  Dec.  Rep.  26,  2  D.  41  [af- 
firming Carter  v.  Bu^ingkam,  12  Dec.  B^. 
202,  1  H.  395]. 

A  man  who  has  squandered  all  his  wife's 
disposable  means  and  left  her  destitute  can 
not  get  the  aid  of  equity  to  reach  any  money 
coming  to  her,  but  will  be  left  to  his  l^al 
remedies :  Nevitt  v.  McAroy,  W.  289,  1 
Longedorfs  Notes,  23. 

Debts  due  to  a  woman  were  extinguished 
by  her  intermarriage  with  the  debtor,  and 
the  sUtute  of  April  8,  1861  (68  v.  64),  did 
not  enable  her  to  reoovei  the  same  from  his 
estate  after  his  death:  BntOoy  T.  fimtley,  18 
O.  -8.  643,  n  Longsdorfs  Notes,  916. 

If  a  husband  borrowed  money  from  his 
wife,  uid  gave  a  note  therefor,  such  note 
was  regarded  as  a  valid  obligation  in  equity; 
Hvher  V.  Bvher,  10  O.  371,  I  LongadorfB 
Notes,  620. 

Choses  in  action  of  a  wife  will  be  deemed 
reduced  to  the  husband's  possession  either 
by  his  obtiUning  payment,  or  1^  getting  judg- 
ment on  them  in  his  own  name,  or  by  as- 
signing  them  to  third  persons,  or  by  substi- 
tuting otiier  securities  taken  in  his  own 
name.  If  not  reduced  into  his  poasesdm  In 
one  of  these  ways  before  her  death  they  will 
desoend  to  her  administrator  charged  with 
her  debts.  His  mere  possession  of  a  note 
payable  to  her  or  bearer  dum  sola,  is  not  a 
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reduction  to  poseesBion:  Diwon  v.  DitBtm,  18 
O.  113.  I  Longsdorfs  Kotes,  830. 

Creditor*  of  the  husband  can  not  reach 
eho0M  in  action  of  the  wife  not  reduced  to 
his  poflsession  before  divorce:  Heikea  v. 
Peepavgh,  1  Dec.  Rep.  228,  4  W.  L.  J.  544 
[supreme  court]. 

A  husband  can  not  reduce  to  poaseiuiion 
after  the  wife's  death  a  legacy  accruing  to  tier 
during  coverture,  but  her  adminifttrator  must 
collect  it:  Ourrjf  t.  Fulkinatm,  14  O.  100,  i 
Ltnigsdorfs  Notes.  658;  Ottfon  T.  Diaon,  18 
O.  113, 1  Longsdorfs  Notes,  ttSB. 

After  the  wife^s  death  it  is  too  late  to  n- 
duoe  her  ehoses  to  possession:  Buelttngkam 
T.  Carter,  12  Dec  Rep.  26,  2  D.  41. 

(b)    Under  Bpeoifie  Agreement. 

An  agreement  before  marriage  between  the 
proqtective  parties  thereto  that  the  husband 
will  invest  certain  money  belonging  to  the 
wife  for  her  benefit,  operates  to  make  such 
money  her  separate  estate:  Beteiona  T. 
Trevitt,  39  0.  8.  250,  III  Longsdorrs  Notes, 
1025. 

If  a  hu9t)and  receives  money  from  his  wife 
under  an  antenuptial  agreement  whereby  he 
is  to  invest  it  to  her  benefit,  and  he  pui<> 
chases  land  therewith  taking  title  in  his 
own  name,  a  resulting  trust  in  her  favor 
exists;  and  the  husband  holds  the  Ic^al  title 
thereto  as  trustee:  Betnons  v.  Tremtt,  30  O. 
S.  259,  IV  Longsdorfs  Notes,  1026. 

If  the  husband  obtains  money  under  an 
agreement  to  buy  land  therewith  in  his  wife's 
name,  and  be  takes  title  to  such  land  thus 
purchased  in  his  own  name,  an  implied  trust 
a'tists,  and  the  husband  holds  as  trustee  for 
his  wife:  Jiewton  v.  Taylor,  32  O.  S.  389,  III 
Longsdorfs  Notes,  640. 

An  antenuptial  agreement  whereby  the 
w<nnan  is  to  have  the  right  to  deal  with  her 
portion  of  her  father's  estate  "in  as  full  and 
perfect  a  manner  as  she  could  if  of  full  age 
and  sole"  excluded  the  husband  from  the  in> 
terest  in  the  control  over  his  wife's  proper^, 
which  would  otherwise  at  common  law  have 
been  vested  in  him  by  marriage;  and  it  gave 
a  married  woman  a  separate  estate  in  such 
I^acy  with  reference  to  which  a  court  of 
equity  will  treat  her  as  a  feme  sole:  Hardy 
V.  Van  Harlinger,  7  O.  S.  209,  II  T»ngadorf  9 
Notes,  201. 

2.  Realty. 

(a)  Ourte»j/, 

Under  a  former  section  (R.  S.,  1 3108,  prior 
to  the  repeal  and  re-enactment  of  April  14, 
1884  ;  81  V.  209),  a  creditor  of  the  husband 
who  had  obtained  a  judgment  mi^t  levy  an 
execution  upon  the  estate  by  enrteay,  which 


belonged  to  the  husband  in  the  property  of 
his  wife;  but  the  lien  of  such  judgment  and 
execution  could  not  be  enforced  by  sale  durinff 
the  life  of  any  heir  of  the  body  of  the  wife. 
With  the  repeal  and  re-enactment  of  this 
statute  such  judgment  creditor  had  the  right 
to  enforoe  the  lien  of  such  judgment:  Huliek 
V.  Bigdon,  1  O.  &  C.  832,  1  0.  C.  D.  184. 

The  statute  of  February  28,  1846,  forbade 
the  sale  of  the  estate  by  eurtny  belonging  to 
the  husband  during  the  life  of  the  wife; 
and  uader  this  statute  suoh  realty  ooald  not 
be  sold  to  satisfy  a  mechanic's  lien  against 
the  husband:  Spinning  T.  BUK^hnm,  13  O. 
8.  131,  n  Longsdorfs  Notes,  601. 

Under  the  act  of  March  27,  1861.  f  1. 
which  was  amended  March  23,  1806  (S.  & 
S.  391)  a  mortgage  of  the  estate  by  curteay 
belonging  to  the  husband  given  by  him  oould 
not  be  enforced  while  any  children,  heirs  of 
the  body  of  his  wif^  survived:  Robert  t. 
Sliife,  41  O.  a  226,  IV  Longidorfa  Notes, 
58. 

Before  the  act  of  February  28,  1846,  the 
husband  on  marriage  acquired  a  estate 
in  the  fee  simple  of  his  wife;  This  was  a 
freehold  during  the  joint  lives  of  himsdf 
and  wife,  with  remainder  to  himself  for  life 
as  tenant  by  the  curtesy  and  ranunder  to 
the  wife  and  her  heirs  in  fee  It  was  the 
land  of  the  husband  and  liable  for  his  ddita: 
Conby  V.  Porfer,  12  O.  79,  I  Ixn^sdorfs 
Notes.  697. 

The  fact  that  the  real  prapexty  of  the  wife 
was  held  adversely  did  not  deprive  the  hue- 
band  of  his  curtesy:  Borland  T.  ManhaU^  2 
O.  S.  308,  I  Longsdorfs  Notes,  1064;  Jferrift 
V.  Home,  5  0.  S.  307,  II  Longsdorfs  Notes, 
188;  Murdodc  v.  Reed,  12  Dec.  Rep.  618,  1 
a  274. 

In  order  to  entitle  the  husband  to  curte^, 
the  wife  must  have  bad  a  right  to  immediate 
possession:  Watkins  v.  Thornton,  II  O.  8. 
367.  II  Longsdorfs  Notes,  510. 

If  the  wife  holds  a  remainder,  the  husband 
is  not  entitled  to  curtesy  therein,  unless  the 
prior  life  estate  terminates  during  cover- 
ture: Watkin*  T.  Thornton,  11  0.  S.  367,  II 
Longsdorfs  Notes,  610. 

The  fact  that  a  woman  before  marriage 
conveys  her  property  for  seventy-five  years 
in  trust  for  her  own  bmeflt^  does  not  e<niT<^ 
the  freehold  to  the  trustee;  and  accordingly 
such  conveyance  does  not  deprive  her  husband 
of  ourtesy:  Lotory  v.  Steele,  4  0.  170,  I 
Longsdorfs  Notes,  214. 

The  cnnmon  law  rule  requiring  birth  of 
issue  Citable  M  inheriting  as  a  neeasary 
element  of  curtesy  was  abolished  fay  statute. 
Permanent  leaseholds  renewable  fore%'er  are 
within  the  meaning  of  this  rule:  Murdoch  v. 
Reed,  12  Dee.  Rep.  618,  1  D.  274. 
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The  effect  of  the  act  of  1853,  was  to  abolish 
curtesy  initiate  aa  it  existed  at  common  law. 
Curtesy  in  Ohio  was  after  the  enactment  of 
such  statute  regulated  thereby;  was  con- 
ferred only  upon  surviving  husbands  in  the 
estates  of  which  their  wives  died  seized,  and 
was  not  a  vested  estate  until  the  death  of 
the  wife:  Sershizer  v.  Florence,  39  O.  S.  616, 
III  Longsdorfs  Notes,  1045. 

When  the  estate  by  coverture  and  the  esr 
tate  by  curtesy  initiate  were  abolished,  a 
husband  bad  no  estate  In  tiie  separate  prop- 
erfy  of  hit  wife  during  coverture  i  and  ac- 
cordingly by  uniting  with  her  in  a  mortgage 
he  contributed  no  part  of  the  indemnity; 
and  in  ease  of  contribution  be  was  not  en- 
titlftd  to  recover  any  part  of  the  amount  of 
such  indemnity:  Leggett  v.  McClelland,  39 
O.  S.  624,  in  Longsdorfs  Notes.  1054. 

The  statutory  provision  restricting  the  en- 
tailment of  real  property  (G.  C,  f  8622)  did 
not  diange  the  interest  of  the  first  donee  to 
a  life  estate;  and  did  not  deprive  her  hus- 
band of  curtesy  therein:  Earkness  Oomingt 
24  O.  8.  416,  III  Longsdorfs  Notes,  181. 

The  act  of  March  1,  1889  (66  v.  21)  pro- 
vided "Nothing  in  this  act  shall  be  so  con- 
strued M  to  affect  the  ri^i  which  any  per- 
son may  have  to  any  estate  1^  the  curte^  or 
in  down,  in  any  estate  of  any  deceased 
person;  and  survivii^  husbands,  whether 
there  be  issue  bom  during  the  coverture  or 
not,  shall  be  entitled  to  the  estate  of  their 
deceased  wives  by  the  curtesy;  provided, 
however,  that  if  any  deceased  wife  shall 
leave  issue  or  legal  representative  of  such 
issue  by  a  former  marriage,  her  surviving 
husband  shall  not  be  entitled  to  an  estate  by 
the  curtesy  in  the  interest  of  such  issue  or 
ibe  legal  representatives  of  such  issue  in  her 
estate,  unless  the  estate  came  to  the  deceased 
wife  by  deed  of  gift  from  the  surviving  hus- 
band, or  by  devise  or  deed  of  gift  from  his 
ancestors":  Denny  v.  McCabe,  35  O.  S.  576, 
III  Longsdorfs  Notes,  810. 

The  act  of  March  1,  1869  {6fl  v.  21)  was 
applicable  to  cases  where  the  marriage  took 
place  before  the  enactment  of  such  statute, 
but  the  married  woman  did  not  die  until 
after  such  statute  was  enacted:  Denny  v.  Mo- 
Cabe,  35  O.  S.  676,  III  Longsdorfs  Notes, 
810. 

If  no  children  are  bom  to  the  second  mar- 
riage, and  if  the  real  property  did  not  come 
to  the  wife  by  deed  of  gift  from  the  surviv- 
ing husband  or  by  devise  or  gift  from  bis 
ancestors,  he  was  not  entitled  under  the  act 
of  March  1,  1869  {66  v.  21),  to  curtesy 
therein:  Denny  v.  McCahe,  35  O.  S.  576,  III 
Longsdorfs  Notes,  810. 

Illegitimate  children,  although  capable  of 
inheriting  from  the  mother,  were  not  issue 
by  a  "former  marriage"  and  their  existence 


did  not  limit  the  husband's  curtesy:  Bruner 
v.  BHgga,  39  O.  S.  478,  III  Longsdorfs  Notes, 
1042. 

Section  17  of  the  act  of  March  14,  1853 
(S.  &  C.  504),  as  amended  March  1,  1869 
(66  V.  21,  R.  S.,  8  4176;  for  present  stat- 
ute, see  G.  C,  8  8592),  restricted  the  hus- 
band's right  of  curtesy,  even  though  the 
deceased  wife  had  devised  such  property  to 
her  grandchildren  to  the  exclusion  of  such 
children  by  her  former  marriage:  TUden  v. 
Barker,  40  O.  S.  411,  I  VLongsdorf's  Notes, 
35. 

The  statute  which  prevented  a  husband 
from  having  curtesy  against  the  children  of 
a  former  marriage  applied,  although  the 
former  marriage  was  a  marriage  with  such 
husband.  Accordingly  a  man  who  married, 
was  divorced,  and  remarried  the  same  woman, 
could  not  have  curtesy  as  against  her  children 
of  the  said  first  marriage.  The  words 
"former  marriage"  in  such  statute  are  not 
to  be  construed  as  meaning  "former  hus- 
band": Blum  T.  Blum,  60  0.  S.  41,  IV  Longs- 
dorfs Notes,  777. 

Under  a  former  statute  (R.  |3108; 
act  of  1869;  for  present  form  of  statute,  see 
G.  C.,  $7995)  a  husband  could  not  encumber 
his  estate  by  curtesy  while  any  of  the  chil- 
dren survived;  and  accordingly  if  he  gave  a 
mortgage  upon  such  interest,  such  mortgage 
coqld  not  be  foreclosed  while  any  of  soch 
children  lived:  Rohert  v.  Bliffe,  41  O.  S.  225, 
IV  Longsdorfs  Notes,  68, 

In  1884  the  statute,  which  prevented  a 
life  tenant  by  the  curtesy  from  encumbering 
or  disposing  of  his  interests,  was  repealed. 
In  some  cases  this  amendment  was  held  to 
be  valid  as  not  affecting  any  existing  right; 
and  under  such  amendment  a  former  execu- 
tion levied  upon  such  estate  could  be  en- 
forced: Hulick  v.  Bigdtm,  I  O.  C.  C.  382,  I 
O.  C.  D.  184. 

The  opposite  view  has  been  held,  and  such 
statute  has  been  said  to  be  invalid,  as  inter- 
fering with  the  vested  righte  of  the  children: 
Cameron  v.  Goebel,  20  O.  C.  C.  268,  11  O. 
C.  D.  118. 

The  act  limiting  the  entail  of  real  property 
(G.  C,  S  8622)  did  not  convert  the  interest 
of  the  first  taker  into  a  life  estate,  and  ac- 
cordingly did  not  bar  the  curtesy  of  the  hus- 
band of  the  first  taker,  whether  such  interest 
was  created  by  a  will:  Barkneaa  v.  Coming, 
24  0.  S.  416,  III  Longsdorfs  Notes,  181;  or 
by  a  deed,  Broadstone  v.  Broum,  24  O.  8. 
430,  III  Longsdorfs  Notes,  182. 

A  husband  who  survives  his  wife  has  a 
vested  estate  by  curtesy  in  the  separate  real 
property  of  his  wife,  of  which  she  owns  a 
fee  at  the  time  of  her  death ;  and  if  such  land 
is  in  the  possession  of  another,  the  husband 
may  maintain  ejectment  therefor:  Hall  r. 
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BaU,  S2  O.  8.  184,  m  LoBg^rTi  Note^ 
«26. 

For  a  discussion  of  the  oommon  law  theory 
of  curtesy,  and  of  the  Ohio  legislation  upon 
tiie  subject,  see  Denny  T.  McOahe,  36  O.  S. 
fi7«.  in  Longsdorf's  Kotes,  810. 

The  statutory  provision  which  abolished 
the  neoetaity  of  birth  of  issue  as  a  requisite 
to  curtesy  did  not  give  to  the  husband  upon 
marriage  an  estate  by  curtesy  initiate^  Such 
statute  applied  only  to  the  rights  of  surviving 
hnsbuida:  Denny  v.  MoOabe,  35  O.  S.  576,  III 
Lmgsdorfs  Notes,  610. 

A  husband's  contract  to  conv^  his  wife's 
land  would  not  be  enforced,  even  ^  as  to  hia 
life  estate,  on  grounds  of  public  policy.  What 
be  can  not  enforce,  bis  creditors  can  not: 
Murdoch  v.  hantz,  34  O.  a  689,  III  Longs- 
dorf  s  Notes,  740. 


(b)  Oooerturt, 

Upon  marriage,  the  husband  acquired  an 
interest  in  the  land  of  his  wife,  at  common 
law;  and  accordingly  until  bis  death  no  right 
of  action  accrued  in  her  favor  to  recover  poe- 
sessian  thereof  from  one  who  had  during  such 
coverture  taken  possession  thereof  unlaw- 
fully: Weatlake  v.  Youngatown,  62  O.  8.  249, 
rv  Longsdorf's  Notes,  832. 

The  act  of  1861  did  not  change  the  wif^s 
authority  over  or  the  husband's  interest  in 
lands  previously  vested  in  her  and  they  were 
subject  to  his  possession  during  his  life: 
Westlake  v.  Toungstotm,  68  0.  S.  £49,  IV 
Longsdorf  •  Notes,  832. 

A  huiAwnd  in  1862  rented  part  of  his 
wife's  land  to  J,  on  a  cropping  lease,  for  a 
year.  Afterwards  the  wife  ot^ined  a  divorce 
for  the  husband's  aggression  and  sold  the 
land  to  O  before  harvest.  J  harvested  the 
crop  and  G  sued  him  for  it.  It  was  held 
that  the  husband's  lease  to  J  was  absolutely 
void,  under  t^e  act  of  1846,  The  doctrine  of 
emblonents  did  not  apply,  few  J  bad  no  better 
title  than  the  husband.  The  statute  was  not 
limited  to  attempts  by  a  husband  to  oonvey 
the  entire  interest.  The  husband's  lease  was 
an  "incumbrance,"  witiiin  the  statute:  Jen- 
nay  V.  Gray,  6  O.  8.  45,  II  Longsdorfs  Notes, 
156. 

Nonjoinder  of  the  husband  in  proceedings 
for  the  partition  of  the  wife's  land  leaves 
his  life  estate  untouched,  but  partition 
against  the  wife  without  the  huslHUid  will 
bind  her  unless  reversed :  PUlabury  v.  Dugan, 
9  0.  118,  I  Longsdorf's  Notes,  466. 

D.  Down. 
For  dower  rights,  see  Dowkb. 


E.    SiFABAn  ESTATK. 

I.   What  OoiuHtute$. 

A  gift  of  money  made  and  czeeuted  to  a 
married  woman  living  witb  her  husband, 
prior  to  the  taking  '^eet  of  the  act  of 
April  8,  1861  (58  v.  54),  was  controlled  by 
the  rules  of  the  common  law;  and  if  such 
executed  gift  was  general  and  unqualified, 
the  mon^  so  given  vested,  eo  intttmtit  in 
the  husband.  It  was  otherwise,  however^ 
where,  by  any  instrument  conveybig  or  evi- 
dencing such  gift,  or  by  an  unequivocal  decla- 
ration of  the  donor  accompanying  the  mak- 
ing of  such  gift,  it  was  made  olearfy  mani- 
fest that  it  was  the  intention  ot  the  donor 
that  the  gift  should  be  to  the  separate  use 
of  the  wife,  free  from  the  control  of  her 
husband:  Quigley  v.  Graham,  18  O.  S.  42,  n 
Longsdorfs  Notes,  864. 

Prior  to  the  act  of  April  3,  1861  (68  v. 
54)  land  which  was  bought  by  a  married 
woman  with  her  separate  property,  and  for 
'  which  a  deed  was  given  to  her  in  ber  own 
name,  without  any  provision  to  indicate  that 
it  was  for  her  separate  use,  was  her  general 
property;  and  the  fact  that  she  executed  a 
note  tc^ther  with  her  husband  after  such 
property  was  conveyed  to  her  did  not  sub- 
ject such  property  to  the  payment  of  such 
note:  Logan  v.  Thrift,  20  O.  S.  62,  II  Longs- 
dorrg  Notes,  979. 

Lands  conveyed  to  a  married  woman  prior 
to  the  taking  effect  of  the  act  of  April  3, 
1861,  "concerning  the  rights  and  liabilities 
of  married  women,"  by  deed  containing  no 
words  importing  her  separate  estate  there- 
in, did  not  by  virtue  of  said  act  become  the 
separate  estate  of  the  wife.  During  cover- 
ture the  right  of  possession  of  such  lands 
was  in  the  husband,  and  the  wife  could  not 
maintain  an  action  to  recover  the  same 
from  a  stranger.  In  such  action  by  the  wif^ 
the  husband,  being  made  a  mere  nominal  de- 
fendant therein,  could  not,  by  his  answer  in 
the  case,  disclaiming  title,  and  admitting  the 
plaintiffs  right  of  possession,  divest  himself 
of  title,  and  thus  enable  her  to  recover  in 
the  action:  Clark  v.  Clark,  20  O.  S.  128,  XI 
Longsdorfs  Notes,  983. 

Money  which  was  given  to  a  married 
woman,  before  the  act  of  April  3,  1861  (58 
V.  54)  with  the  stat^ent  at  the  time  of 
such  gift  that  it  was  for  a  home,  was  her 
separate  property;  especially  if  the  husband 
never  asserted  any  title  thereto^  Money 
paid  or  giroi  to  her  vrithout  any  direction  as 
to  its  use  trading  to  show  that  it  waa  for 
her  separate  estate  became  the  luroperly  of 
her  husband:  In  re  Wood,  6  Fed.  448,  4  O. 
F.  D.  684. 

If  a  married  woman  conducted  bnsiness 
in  her  own  name,  the  good  vrill  of  snob 
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bustneBs  waa  her  separate  estate;  and  she 
might  enter  into  a  valid  contract  to  sell  such 
busineas  and  good  will,  and  not  to  oompete 
1^  engaging  in  such  business  in  the  same 
town:  Morgan  T.  Perhamua,  S6  O.  S.  617, 
m  Loi^isdorf  8  Notes,  878. 

A  permit  to  trade  within  the  lines  of  the 
federal  army  during  the  civil  mr  was  &ot 
property;  and  accordingly  even  under  the 
act  of  IMI  (S.  &  B.  889)  a  married  woman 
oould  not  enter  into  a  partnership  with  her 
husband  for  carrying  on  business  under  such 
permit;  and  the  promises  and  liabilities  of 
such  attempted  partnership  were  in  taw  the 
contracts  and  liabilities  of  the  husband: 
Swuey  V.  Antram,  24  0.  S.  87»  III  Longs- 
dorrs  Notes,  163. 

The  act  of  I80I  did  not  make  previously 
acquired  property  separate,  thus  disturbing 
acquired  rights,  but  only  that  subsequently 
acquired:  Olidden  T.  Taylor,  10  O.  8.  609, 
II  Longsdorfs  Notes,  796. 

The  distinctive  character  of  separate  es- 
tate in  the  absence  of  a  statute  must  be  im- 
parted to  it  by  the  instrument  or  title  by 
which  it  is  held:  Olidden  v.  Taylor,  16  0. 
S.  609,  II  Longsdorfs  Notes,  706;  Logan  T. 
Thrift,  20  O.  S.  62,  11  LongsdorPs  Notes, 
979;  Clark  t.  Clark,  20  O.  S.  128.  II  Longs- 
dorfs Notes,  083. 

A  husband  who  hsd  failed  in  a  manufactur- 
ing business,  commenced  business  anew  with 
the  money  of  his  wife,  with  her  consent,  and 
carried  on  the  business,  professedly  as  her 
agent,  for  years,  making  large  profits  there- 
from. A  principal  source  of  the  profits  was 
the  personal  aerriees  and  skill  the  hus- 
band. The  wife  gave  no  personal  attention 
to  the  business.  There  was  no  contract  ba- 
tween  her  and  her  husband  as  to  his  ochu' 
pensation;  and  no  accounts  were  kept  be- 
tween the  parties.  Part  of  the  proceeds  of 
the  business  was  applied  to  the  support  of 
the  family,  part  used  hy  the  husband,  and 
part  invested  in  real  and  personal  proper^, 
in  the  name  of  the  wife.  In  a  suit  by  the 
creditors  of  the  husband,  to  subject  the 
property  so  purchased  to  the  payment  of  his 
debts,  it  was  held,  first,  that  the  wife  could 
sot  claim  the  whole  of  the  property  as  profits 
arising  from  her  separate  money  and,  second, 
where  she  thus  suffered  her  money  to  be  em- 
ployed by  the  husband,  and  blended  with  his 
earnings,  so  that  it  could  not  be  separated, 
the  most  favorable  position  she  could  be 
allowed  to  assume  wss  that  of  a  preferred 
creditor  in  equity,  and,  as  such,  entitled  to 
her  money  and  interest:  Olidden  v.  Taylor, 
16  O.  S.  509,  II  Longsdorfs  Notes.  796. 

Necessary  and  suitable  clothing  furnished 
by  a  husband  to  his  wife,  or  purchased  by 
her  with  money  or  means  given  to  her  1^ 
her  husband  for  that  purpose,  did  not  beoome 


her  separate  property  within  the  meaning 
of  the  statute  concerning  the  rights  and 
liabilities  of  married  women;  but  utiolea  of 
personal  clothing  purchased  by  a  wife  with 
her  separate  mon^  or  means  were  made  her 
separate  pn^rty  by  the  act  <tf  Hareh  80, 
1871  (68  T.  48)  t  Pratt  T.  8tat0,  SS  O.  8. 
S14,  m  Longsdorfs  Notes,  803. 

An  injury  to  the  person  of  a  married 
woman,  by.  an  assault  and  battery,  was  a 
violation  of  her  personal  rights,  and  a  right 
of  action  accrued  to  her  for  such  an  injury, 
which  was,  by  the  act  of  1861,  concerning 
the  rights  and  liabilities  of  married  women 
(S.  &.  S.  389),  and  by  subsequent  amend- 
ments, the  separate  property  of  the  wif^  and 
under  her  sole  control:  Stevmaon  v.  Morrit, 
37  0.  S.  10,  III  Longsdorfs  Notes,  887. 

A  cause  of  action  for  slander  is  separate 
property  of  the  wife:  AaMey  v.  RoektoM, 
43  O.  S.  386,  IV  Longsdorfs  Notes,  172. 

A  chose  in  action  in  the  nature  of  a  ri(^t 
of  action  against  a  railroad  company  for 
damages  for  personal  injuries  sustained  by 
a  married  woman,  is  not  such  property  as 
against  which  debts  could  attach:  Amlipoy 
Co.  V.  Ha/rher,  12  O.  C.  D.  648. 

A  right  of  action  for  damages  for  per- 
sonal injuries  can  not  be  considered  such 
separate  estate  as  to  give  her  the  right  to 
sue  for  care  and  physicians'  bills  aa  account 
of  such  injuries,  particularly  where  it  does 
not  appear  that  she  expressly  contracted  and 
intended  to  charge  her  own  estate  therewith: 
Railway  Co.  v.  Barber,  12  O.  C.  D.  648. 

As  the  law  stood  in  1876,  a  oontingoit 
interest  of  a  married  woman  lis  an  insorauoe 
policy  on  the  life  of  her  husband,  at  the  time 
she^  with  her  husband,  executed  a  written 
instrument  acknowledging  the  loan  of  a 
sum  of  money  which  they  promised  to  repay, 
did  not  constitute  her  separate  property, 
chaigeable  in  equity  with  the  payment  of 
that  instrument;  nor  did  the  money  there- 
after collected  on  the  policy,  relation, 
become  so  chargeable:  Biicken  y,  Bohmidt, 
64  O.  a  35S,  IV  Longsdorfs  Notes,  872. 

The  act  of  1801  retroaeted  so  as  to  eon- 
vert  her  general  property— -as  real  estate 
bought  with  her  means — into  separate  prop- 
erty, subject,  however,  to  vested  rights.  The 
property  was  not  therein  subjected  to  her 
previous  debts,  nor  divested  of  the  hnabaad's 
freehold  jure  vaorUi  H«raki*er  v.  ^loreno^ 
30  O.  S.  516,  III  Longsdorfs  Notes,  104S 
[reversing  ffersMser  v.  Flormce,  5  Dec  Eep. 
551,  6  Am.  L.  Bee.  500]. 

A  judgment  against  a  person  who  had 
wrongfully  lost  or  destroyed  separate  prop- 
erty of  a  wife  is  her  separate  property,  and 
protected  against  her  husband's  creditors, 
the  same  as  was  the  lost  property:  Piorton 
T.  Bmith,  9  O.  S.  564,  II  Longsdorfs  Notes, 
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398  [affirming  Piergon  v.  Smith,  12  Dee.  Rep. 
637,  2  Gas.  104,  1  D.  305]. 

The  general  as  well  as  separate  estate  of 
a  married  woman  and  all  thereafter  ac- 
quired or  earned,  and  its  rents  and  profits 
are  made  her  separate  property,  free  from 
her  husband's  common  law  rights:  Levi  t. 
Earl,  30  O.  S.  147,  III  Longsdorf's  Notes, 
621. 

A  mere  finding  that  a  wife  "was  the 
owner  in  fee  simple"  of  the  praises  in 
controversy  is  too  general  to  enable  a  re> 
viewing  court  to  say  it  was  separate  estate 
and  not  gaieral:  Riley  v.  Rice,  40  O.  S.  441, 
IV  Longsdorrs  Notes,  36. 

Sinoe  tite  oet  of  1887  there  is  no  \magw  any 
separate  estate.  The  wife's  rights  in  her 
property  ia  the  l^al  estate  of  a  feme  sole: 
KeOey  v.  MUle,  1  O.  N.  P.  382,  2  O.  D.  {N. 
P.)  265. 

K  having  sent  an  employe  to  board  with 
the  family  of  S,  a  tenant  of  K,  the  wife  of 
S  sued  K  for  the  value  of  board,  washing  and 
mending  for  such  employe.  It  was  held 
that  such  services  being  household  work, 
and  the  husband  being  entitled  to  her  house- 
hold services,  she  could  not  recover  without 
proof:  (1)  That  she  had  an  understanding 
with  her  husband  that  the  pay  therefor 
should  be  hers;  (2)  that  K  knew  of  such 
understanding  and  agreed  to  pay  her  for 
the  services:  Spayne  v.  King,  4  0.  N.  P. 
299,  7  O.  ».  (N.P.)  158  [affirmed,  without 
opinion,  King  v.  Spayne,  55  O.  S.  606]. 

Where  a  farmer  has  become  insolvent  and 
lost  all  he  had,  and  his  wife  with  her  own 
means  rents  and  stocks  another  farm  and 
employs  him  at  wages  upon  it,  but  she  keeps 
control  and  superintends  everything,  and  it 
is  evident  that  her  skill  and  not  his  makee 
it  a  success,  and  she  invests  the  savings  in 
real  estate  in  her  own  name,  this  real  es- 
tate is  her  separate  property,  and  the  hus- 
band's creditors  can  not  reach  it,  and  so 
although  his  wages  contributed  partly  to 
support  the  family:  Lanninff  v.  Fogler,  16 
O.  C.  O.  151,  8  O.  C.  D.  780. 

Property  acquired  by  a  married  woman 
subsequent  to  the  creation  of  a  liability  as 
surety  for  her  husband  may  be  subjected, 
under  the  statutes  before  1884,  to  the  pay- 
ment of  such  liability:  Rowland  v.  Buck- 
land,  33  Bull.  214. 

The  act  of  April  3,  1861,  constituting  the 
real  and  personal  property  of  a  married 
woman  her  separate  estate,  and  the  pro- 
visions of  S  28  of  the  civil  code,  now  |  I124S, 
authorizing  her  to  sue  and  he  sued  alone, 
did  not  repeal  by  implication  the  saving 
clause  of  the  statute  of  limitations  securing 
to  married  women  the  right  to  maintain 
actions  after  the  removal  of  the  disability:  j 


Aahley  v.  Rockwell,  43  O.  S.  386,  17  Long»- 
dorf's  Notes,  172. 

Prior  to  the  act  of  1884,  a  married  woman 
could  by  contract  only  charge  the  separate 
estate  owned  by  her  at  the  time  of  oitw- 
ing  into  the  contract^  and  after-aequii^ 
property  could  not  be  reached  under  such 
contract:  Manahan  v.  Hart,  2  O.  C.  C.  (N. 
S.)  606,  14  0.  C.  D.  527. 

Where  a  wife  and  husband  execute  a  writ- 
ten instrument  to  the  lender,  and  there  is 
an  insurance  policy  on  the  life  of  the  hus- 
band, payable  to  the  wife,  and  at  the  death 
of  the  husband  t^e  wife  received  and  in- 
vested the  amount  in  a  house,  the  holder 
the  note,  having  brought  suit  against  the 
wife  when  the  wife's  liability  was  fxo\y  <m 
her  separate  estate,  it  was  held  that  the 
property  subsequently  acquired  was  not 
liable,  and  the  contingent  interest  of  the 
wife  in  the  policy  was  not  chargeable  with 
the  payment  of  the  note:  £ftjofcen  T.  Sdhmidif 
64  0.  S.  354,  IV  Longsdorf's  Notes,  872. 

A  wife's  clothing,  bought  by  her  husband 
or  with  his  means  is  not  her  separate  prop- 
erty, and  should  not  be  laid  as  hers.  Cloth- 
ing bought  with  her  separate  means  is  her 
separate  property,  and  should  not  be  laid 
as  the  husbud'si  although  stolen  from  the 
dwelling:  Pratt  v.  State,  36  O.  S.  514,  HI 
Longsdorrs  Notes,  803. 


2.  Incidents. 

Where  the  real  estate  of  the  wife,  held 
by  her  as  her  "separate  property,"  under 
the  act  of  March  23,  1866  (S.  &  S.  391)  was 
occupied  by  the  husband  as  a  family  home- 
stead, he  was  not  the  owner  of  such  home- 
stead within  the  meaning  of  the  statutes  re- 
lating* to  the  exemption  of  property  from 
execution:  Davie  v.  Dodde,  20  O.  S.  47S,  II 
Longsdorf's  Notes,  1012. 

The  opposite  result  was  reached  under  the 
homestead  act  of  May  1,  1871  {68  v.  106); 
Dteinell  v.  Edwarde,  23  O.  S.  603,  III 
Longsdorfs  Notes,  149. 

A  wife  could  transmit  her  separate  real 
estate,  through  a  trustee,  to  her  husband: 
Leicis  v.  Baldicin,  11  O.  352,  I  Longsdorf's 
Notes,  665. 

That  money  belonging  to  a  married  woman 
which  was  drawn  by  her  husband  from  a 
building  and  loan  association,  and  with  her 
approval  and  consait,  and  which  was  used 
by  him  in  his  affairs,  was  not  to  be  regarded 
as  a  debt  of  his  owing  to  faer,  in  Uie  abaenne 
of  specific  agreement  to  that  effect,  kee  In 
re  Koch,  10  Dec  Rep.  623,  21  BulL  366. 

A  wife  may  appoint  her  husband  her 
agent  to  sell  and  reinvest  her  property.  II, 
therefore,  she  has  a  separate  estate  given 
her  by  him  when  out  of  debt,  and  they  sell 
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it,  and  reinvest  in  other  property  for  her, 
the  latter  is  not  lubjeet  to  bis  intervening 
debts:  Young  T.  Bom,  S  Dec  Rep.  141,  3 
Gu.  349. 

If  fbe  biuband,  at  the  wife's  instance,  re- 
oovers  judgment  in  his  own  name  for  the 
loss  of  lier  tmnlc  and  contents,  and  his  cred- 
itor garnishees  tiie  fund,  die  can  oamt  into 
tlie  ease  by  counterclaim  and  obtain  an  in- 
junction, treating  tlw  husband  as  a  trus- 
tee: Pientm  v.  Smith,  12  Dec.  Rep.  637,  2 
Gas.  104,  1  D.  305  [affirmed,  Pienon  v. 
Smith,  9  0.  S.  554,  II  Longadorfs  Kot#f«, 
3081. 

Indemnity  held  by  one  surety,  if  proceed- 
ing from  a  stranger  and  not  from  the  prin- 
cipal, does  not  inure  to  the  cosureties.  Thus, 
a  wife's  mortgage  of  her  real  estate  for  the 
exclusive  benefit  of  one  of  her  husband's 
sureties  can  not  be  shared  by  the  others. 
As  the  husband  has  no  interest  in  her  sepa- 
rate estate,  he  contributes  nothing  by  join- 
ing in  the  mortgage;  his  curtesy  is  that  of 
surviving  husband  in  property  owned  by  her 
at  her  death:  Leggett  v.  McClelland,  39  O. 
S.  624,  III  Lomgsdorfs  Notes,  1064.  See 
also  Bonds,  Subett. 

By  the  act  of  March  30,  1871  (68  v.  48), 
eonceming  the  rights  and  liabilities  of  mar- 
ried women,  the  wife  was  given  sole  control 
of  her  separate  property.  And  where,  in  a 
case  coming  within  the  scope  of  a  former  stat- 
ute, R.  S.,  S  3109,  a  husband  had  received  of 
the  wife  money  which  was  her  separate  prop- 
erty, and  claimed  it  as  his  own,  the  burden 
was  upon  him  to  show  her  express  assent 
that  he  could  have  u»ed  the  same  for  his 
own  benefit.  R.  S.,  I  3109,  applied  to  a  cause 
aocming  in  the  year  1870  to  a  wife  against 
her  husband  for  money  had  and  received: 
Yocum  V.  Allen,  68  O.  S.  280,  IV  Ix)ngsdorf'a 
Notes,  738. 

A' right  of  action  for  money  had  and  re- 
ceived, which  aoomed  to  a  married  woman  in 
the  year  1879,  being  controlled  1^  tbe  statute 
of  limitations  in  force  at  that  time,  was  not 
aifeeted  by  the  act  of  March  26,  1883  (R.  S., 
{  4986,  in  an  earlier  form;  for  present  statute, 
see  G.  G.,  S  11229),  removing  the  disability  of 
coverture  as  to  rights  of  action  concerning  a 
married  woman's  separate  property.  That 
act  applied  only  to  causes  of  action  accruing 
after  its  passage:  Toeum  V.  Allen,  S8  O.  8. 
280,  IV  Longsdorfs  Notes,  788  [approving 
and  following.  Bam  t.  Kmufi,  66  O.  S.  531, 
IV  Longsdorf'B  Notes,  697}. 

Under  a  former  statute,  R.  S.,  S  3109,  the 
husband  was,  during  coverture,  regarded  as 
a  stranger  to  the  wife  with  reference  to  Iter 
separate  estate:  Hechman  V.  Atlanut,  50  O. 
8.  805,  IV  Lcmgsdorfs  Notes,  499. 

In  the  wife's  absence  the  husband  is  her 
agent  for  the  care  of  her  property,  but  not 


as  against  her  or  her  guardian:  Heckman  v. 
Adama,  50  0.  S.  305,  IV  Longsdorfs  Notes, 
499. 

Where  the  lumie  betonga  to  the  wife,  tite 
husband  in  purchasing  an  article  thnefor 
may  he  held  to  have  acted  as  the  agent  of 
his  wife,  notwithstanding  the  article  was 
charged  to  him  individually:  Water  Heater 
Go.  V.  MecJcel,  9  O.  N.  P.  (N,8.)  681,  21  O. 
a  (N.P.)  722. 

A  husband  in  debt  began  business  on  his 
wife's  money  in  her  name,  as  her  agent,  mak- 
ing large  profits,  principally  from  his  ser- 
vices and  skill,  without  contract  as  to  his 
compensation  or  account  with  his  wife.  Part 
of  tbe  profits  was  invested  in  property  in 
her  name.  It  was  held  the  wife  could  not 
claim  tbe  whole  as  profits  from  her  money. 
If  a  wife  suffers  her  money  to  be  blended 
with  the  products  of  the  husband's  skill  and 
industry,  she  can  at  most  stand  as  a  pre- 
ferred creditor  in  equity,  and  get  back  her 
money  and  interest:  Olidden  v.  Taylor,  16 
O.  S.  509,  II  Longsdorf'B  Notes,  796. 

Where  the  husband  and  wife  work  the 
land  of  the  wife,  and  she  pockets  the  pro- 
ceeds, he  acquiescing  though  reluctantly,  he 
can  not  afterwards  claim  that  any  part  of 
such  proceeds  was  held  in  trust  for  himself: 
Dttvelmeyer  t.  Duvelmeyer,  6  0.  N.  P.  89,  7 
O.  D.  (N.P.)  426. 

Real  estate  of  a  wife,  though  paid  for  in 
part  from  tiie  husband's  numtihly  wages,  oaa 
,  not  be  anbjected  to  hia  debti^  f6r  the  wagea 
were  exraapt:  Stwnp  T.  Frary,  13  O.  C.  C. 
619,  6  O.  G.  D.  867. 

A  wife's  savings  out  of  money  received 
from  her  husband,  and  accumulated  by  her 
in  a  building  association  in  her  own  name, 
are  her  property,  and  if  she  loans  it  to  her 
husband  and  he  secures  this  by  a  chattel 
mortgage  to  her,  the  mortgage  is  valid 
against  his  assignment  for  creditors:  In  re 
Heil,  6  O.  D.   (N.P.)  626. 

Where  a  husband  secured  possession  of 
his  wife's  separate  property,  the  statute  of 
limitations  did  not  b^in  to  run  against  her 
during  coverture:  McLean  v.  Miller,  5  0.  N. 
P.  (N.S.)  57,  17  O.  D.  (N.P.)  628  [reversed, 
MiUer  V.  MoLean,  11  O.  C.  C.  (N.S.)  424, 
21  O.  C.  D.  64]. 

Where  a  husband,  who  has  possession  and 
control  of  his  wife's  separate  estate,  pro. 
videv  for  her  in  his  will,  and  she  electa  to 
take  under  the  will,  she  is  not  barred  frmn 
asserting  her  claim  to  her  separate  property, 
as  her  election  to  take  under  the  will  is  as 
widow  and  not  as  creditor,  and  affects  only 
her  interest  in  the  husband's  property:  Mo- 
Lean  v.  MUler,  6  O.  N.  P.  (NJS.)  S7,  17  0. 
D.  (N.  P.)  628  [reversed,  MiUer  v.  MoLean, 
11  0.  C.  C.  (N.S.)  424,  21  O.  C  D,  64]. 
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The  meanmg  and  effect  of  tlie  act  of  58 
V.  54  and  its  modification  in  68  v.  48  was 
to  provide  a  shield  for  a  feme  covert  and 
give  her  a  separate  estate :  McLean  v.  Miller, 
5  O.  N.  P.  (N.S.)  57,  17  O.  D.  (N.P.)  628 
treversed,  Miller  v.  McLean,  11  0.  C.  C.  (N. 
S.)  424,  21  O.  C.  D.  64]. 

A  wife's  control  over  her  own  property 
may  be  enlarged  by  the  legislature.  It 
might  authorize  her  to  convey  or  incumber 
it  without  the  husband's  consent,  leaving  his 
vested  rights  unaffected.  It  could  enlarge 
her  general  property  into  separate  property: 
Herahizer  v.  Florence,  30  O.  S.  516,  III 
Ix>ngsdorf's  Notes,  1045. 

A  married  woman's  ground  being  platted 
with  a  lot  marked  depot  of  O.  &  P.  R.  R., 
acts  of  hers  t«nding  to  show  an  agreement 
to  give  it  to  the  railroad  on  which  she  acted 
will  not  estop  her  to  claim  it:  Todd  T. 
RaUroad  Co.,  19  O.  S.  S14,  II  Longsdorfs 
Kotes,  064.   See  also  Estoppel. 

Where  no  personal  money  judgment  can 
be  had  there  can  be  no  attachment,  as  in  a 
suit  to  subject  a  married  woman's  separate 
property  in  1873:  Hoover  v.  Oib$on,  24  0. 
S.  389,  III  Longsdorfs  Notes.  180.  See  also 
Attachment. 

3.  DiapoaiUon. 

Married  women  who  were  tenants  in  com- 
mon, owning  their  shares  aB  separate  prop- 
erty,  could  unite  with  persons  mi  juris  in 
renting  to  their  cotenants,  and  could  with- 
out joining  their  husbands,  unite  in  an  action 
to  recover  the  rent  due:  Cahoon  v.  Kinen, 
42  0.  S.  190,  IV  Longsdorfs  Notes,  104. 

A  married  woman  owning  real  estate,  as 
her  separate  property,  had  legal  capacity, 
her  husband  joining,  to  convey  the  same  to 
her  vendee,  and  she  could  stipulate  for  such 
terms  of  payment  of  the  purchase  money 
as  she  thought  best.  After  her  conveyance 
was  executed  and  delivered,  her  grantee  was 
l^ally  bound  to  pay  the  consideration  money 
in  the  manner  stipulated,  the  same  as  if  she 
had  been  a  feme  sole:  Brewer  t.  Maurer,  38 
0.  S.  543,  III  Longsdorfs  Notes.  9112. 

If  a  wife,  when  asked  to  permit  her  hus- 
band to  apply  a  specified  part  of  her  sepa- 
rate estate  in  payment  of  his  debt,  delivered 
said  property  to  him,  and  he,  with  her 
Icnowledge  and  without  objection  by  her, 
transferred  it  to  his  creditor  for  said,  pur- 
pose, she  thereby  made  her  express  assent 
that  her  husband  could  dispose  of  said  prop- 
erty for  his  own  use  and  benefit:  Frame  Y.  ■ 
Virdlvnger,  41  O.  S.  298,  IV  Longsdorfs  , 
Notes,  62. 

Dedication  to  the  public  by  a  married  ' 
woman  of  land  which  was  part  of  her  gen-  i 
eral  estate  could  not  be  made  prior  to  the  i 


1  married  woman's  act  of  1887,  except  in  the 
>  statutory  mode,  that  is,  by  deed  or  plat: 
1  Westlake  v.  Youngstoum,  68  O.  S.  249,  IV 
,  Longsdorfs  Notes,  832. 

In  an  action  by  a  wife,  or  a  guardian  in 
her  behalf,  to  have  declared  null  and  void  a 
conveyance  of  her  land  on  the  ground  that 
she  was  induced  to  make  it  undue  in- 
'  fiuence,  or  that  she  wu  not  conscious  of  her 
act  in  executing  the  same^  and  it  appeniing 
on  its  face  that  it  was  duly  executed  and 
acknowledged  in  the  manner  and  form  pre- 
scribed by  the  statute,  the  burden  is  np<Hi 
the  plaintiff  to  eitablisfa  one  of  said  grounds 
by  clear  and  convincing  proof,  and  %  men 
preponderance  of  Uie  evidoMe  is  not  niffl- 
cient:  WUlis  v.  Baker,  76  O.  S.  291,  IV 
Longsdorfs  Notes,  1016. 

On  the  trial  of  said  action,  it  speared 
from  the  evidence  that  in  December,  1900, 
the  wife  owned  fif^  acres  of  land,  and  that 
her  husband  owned  ten  acres  immediately 
adjoining;  that  they  were  of  advanced  vears 
and  childlese;  were  in  ill  health,  and*  hod 
been  considering  and  eontemplating  a  testa- 
mentary disposition  of  their  lands  to  certain 
nephews  and  nieces,  and  a  foster  daughter, 
and  for  that  purpose  secured  the  advice  and 
services  of  a  justice  of  the  peace,  who  in- 
formed them  that  to  carry  out  their  plan, 
it  was  necessary  for  the  wife  to  convey  her 
lands  to  the  husband  in  order  that  he  might 
dispose  of  all  the  lands  by  his  will,  and  such 
deed  was  drafted  by  the  justice,  and  she  was 
assisted  in  signing  her  name  thereto,  which 
deed  was  duly  witnessed,  and  a  certificate  of 
acknowledgment  made  thereon  by  the  justice 
in  conformity  to  the  statute.   Thereupon,  as 
a  part  of  the  same  transaction,  the  will  oi 
the  husband  was  prepared,  by  the  terms  of 
which  he  devised  all  the  lands  to  said  nephews 
and  nieces  and  foster  daughter,  and  this  will 
was  executed  according  to  the  forms  of  law, 
and  each  of  said  instruments  was  then  de- 
livered to  the  husband  with  instructions  by 
the  justice  to  have  the  deed  recorded  and  the 
will  deposited  with  the  probate  judge;  bat 
the  husband  retained  possession  of  the  same 
without  record  during  his  life,  and  at  his 
death  they  passed  into  the  custody  of  the 
wife  or  widow.    The  will  was  afterwards 
probated  by  order  of  the  probate  court  The 
foster  daughter,  who  claimed  to  have  been 
present  when  the  deed  and  will  were  exe- 
cuted, testified  at  the  trial  that  the  wife 
was  unconscious  when  her  name  was  signed 
to  the  deed,  but  there  was  little  evidence  to 
corroborate  her,  and  her  statements  were 
contradicted  by  the  justice,  and  three  other 
witnesses  who  were  present  at  the  same 
time.    About  ten  years  after  the  death  of 
the  husband,  the  widow,  who  was  then  of 
sound  mind  and  memory,  also  made  a  will 
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in  which  she  recalled  and  recited  the  er- 
ecution  of  her  said  deed  and  her  husband's 
will,  and  the  substance  of  their  contents,  and 
in  which  she  also  recited  the  purpose  for 
which  they  were  executed,  and  that  she  de- 
sired to  carry  out  said  purpose  by  her  will, 
and  then  devised  the  same  lands  to  the  same 
persons  named  in  the  husband's  will.  It 
was  held  that  in  declaring  the  deed  of  the 
wife  null  and  void  on  such  evidence,  and  in 
quieting  her  title  to  the  fifty  acres  against 
the  provisions  of  the  husband's  will,  the 
oourt  disregarded  the  above  rule  requiring 
clear  and  convincing  proof,  and  its  decree 
should  be  set  aside:  Willis  v.  Baker,  75  0. 
S.  201,  IV  Longsdorrs  Notes.  1016. 

If  the  wife  only  joins  in  the  testatum 
elaiue  releasing  dower,  this  releases  dower 
in  the  husband's  share  bat  does  not  pass  her 
separate  share:  Foster  v.  Dermiton,  9  O. 
121,  I  Longsdorfs  Notes,  467;  Cmettutati  T. 
.VetoeO,  7  O.  8.  37,  II  LmigBdorfs  Kotes, 
267. 

A  contract  to  convey  the  wife's  land  after 
delivery  by  them  of  their  deed  to  a  third 
person,  to  be  delivered  to  the  buyer  on  pay- 
ment, is  not  void  for  want  of  mutuality  for 
the  deed,  llie  authority  to  deliver  it  is 
irrevocable,  even  by  her  death.  No  further 
delivei^  is  necessary  after  performance  of 
the  condition.  Hence  specific  performance 
against  the  buyer  will  lie:  Farley  v.  Palmer, 
20  O.  S.  223,  II  Longsdorfs  Notes,  991. 

An  agreement  in  1848  between  M  and  her 
husband  R  and  one  H,  whereby  a  legacy  due 
her  was  to  be  put  into  H's  hands  as  trustee, 
(1)  to  pay  her  the  income  for  her  separate 
use;  (2)  when  either  M  or  R  die,  H  is  to 
pay  the  interest  to  M  if  living,  and  if  dead, 
to  her  children,  provided  that  M  can,  during 
her  husband's  life,  direct  a  different  ap- 
propriation after  her  death.  It  was  held 
this  settlement  was  for  the  children  as  well 
as  for  ber,  and  gave  her  no  power  to  dispose 
of  the  fund  during  the  life  of  herself  and  R, 
and  on  her  death  before  her  husband,  with- 
out appointing  a  different  appropriation,  the 
children  take:  Woodbury  v.  Parish,  11  O. 
S.  434,  II  Longsdorfs  Notes,  518. 

A  married  woman's  deed  without  her  hus- 
band joining  is  void:  GFiflespte  v.  i/oAnston, 
W.  281,  I  Longsdorf's  Notes,  20;  Lefevre  v. 
Jfwdodb,  W.  206,  I  Longsdorfs  Notes,  18. 

A  married  woman  can  not  convey  her 
separate  estate  irithont  her  huslMLnd  join- 
ing: Eenry  T.  Bmry,  27  O.  S. '  ISl,  III 
Longsdorfs  Notes,  347. 

Where  a  wife  aUowi  her  husband  and  hit 
partner  to  construct  and  operate  oil  wells 
on  ber  land,  without  charging  them  royalty 
for  the  oil  produced,  and  the  husband  after* 
wards  conveys  his  right  and  title  in  and  to 
such  wells  to  a  creditor  In  satisfaction  of , 


his  debt,  such  aasignee  is  justified  in  be* 
lieving  that  his  assignor  owned  the  entire 
oil  produced  from  such  wells;  and  the  as- 
signment having  been  made  with  the  knowl- 
edge .  and  acquiescence  of  tiie  wife,  aba  Is 
estopped  from  afterwards  asserting  any 
claim  for  royalty  against  such  assignee: 
Simmons  v.  Supply  Co^  21  O.  C.  C.  466,  11 
O.  C.  D.  690. 

The  fact  that  as  between  the  owner  on 
the  one  part  and  her  husband  and  his  part- 
ner on  the  otber  part,  there  was  an  nnder* 
standing  that  she  was  to  receive  a  rental, 
affords  foundation  for  a  claim  against  them, 
but  does  not  in  any  way  affect  the  rights  of 
mortgagees  of  the  partners  without  notice  or 
their  successors  in  interest,  or  tbe  title  ac- 
quired 1^  estoppel:  Simmong  v.  Supply  Oo., 
21  O.  C.  a  466,  11  0.  C.  n.  690.  86e  also 
Oil  and  Oas. 

A  lease  by  husband  and  wife  of  the  wife's 
estate  not  acknowledged  by  her  Is  not  &Tail- 
able  against  her  after  his  death.  It  ta  Tt^i 
and  not  voidable:  Worthington  r.  Yowng,  6 
O.  313,  I  Longsdorfs  Notes.  340.    See  also 

ACKHOWLEDOMEnT. 

A  wife  may  by  gift  oaura  morfii  dispose 
of  her  entire  personal  property,  to  the  ex- 
clusion of  ber  snrviving  husband  who  had 

abandoned  ber:  South  v.  Fair,  41  Bull.  343 
Laffirmed,  without  opinion,  by  the  supreme 
court].    See  also  Descent  and  Distbibv- 


4.    Contract  for  Sale. 

In  1870,  a  written  contract  executed  by  a 
married  woman  together  with  her  husband 
to  exchange  her  land  for  other  property  was 
void,  even  if  possession  was  talcen  there- 
under: Murdoch  T.  Lantg,  34  O.  S.  589,  III 
Longsdorfs  Notes,  740. 

Where  a  married  woman  induced  a  buyer 
to  purchase  lands  owned  in  her  own  right, 
by  verbally  agreeing  that  he  could  deduct 
from  the  price  a  debt  due  to  him  from  her 
husband,  thus  paying  the  husband's  debt, 
she  could  not,  after  the  execution  of  the 
agreement  by  a  conveyance  of  the  land,  b; 
herself  and  husband,  repudiate  tbe  agree- 
ment as  to  the  huBtnand's  debt,  and  oompd 
the  purchaser  to  pay  her  the  entire  contract 
price  of  the  lands:  Meiley  T.  Butter,  26  O. 
S.  S35,  in  Longsdorfs  Notes,  327. 

If  a  married  woman  and  her  husband 
agreed  to  sell  her  land  and  executed  a  deed 
therefor  in  due  form,  which  deed  was  placed 
in  the  hands  of  the  third  person  to  ddiver 
upon  file  payment  of  the  purchase  price,  such 
contract  eoidd  be  enforced  by  such  married 
woman  and  her  hudtand  in  a  suit  in  equity 
for  specific  performance:  Farley  y.  Patmer, 
20  0.  S.  223,  n  Longsdorfs  Notes,  991. 


Digitized  by 


Google 


8601 


HUSBAND  AND  'WIFE  VH. 


860S 


The  bond  of  a  .married  woman  waa  void* 
and  oould  not  be  enforced  against  her;  but 
when  tiie  wife  with  her  husbond'i  MHuent, 
•old  land,  and  received  the  purchase  money, 
and  put  the  purchaser  into  poBsesaion,  and 
husband  and  wife  afterward  conveyed  to  a 
third  person,  with  notice  of  the  first  sale, 
who  gave  bis  note  for  the  purchase  money, 
the  latter  was  deemed  to  iiold  for  the  first 
purchaser,  and  required  to  convey,  and  his 
note  was  canceled:  Warner  T.  Sicklea,  W.  81, 
T  Longsdorfs  Notes,  6. 

Where  a  married  woman  buys  goods  and 
in  payment  gives  a  deed  of  mortgaged  prop- 
erty, her  husband  joining,  covenanting  to 
pay  the  mortgage,  ehe  is  liaMe  on  the  cove- 
nant although  she  baa  turned  over  other 
land  as  security:  Hubbard  v.  Harris,  4  Dec. 
Rep.  377,  2  Clev.  L.  Rep.  403,  4  Bull.  994 
Ldenying  Hamilton  T.  Leaman,  7  Dec  Rep. 
675,  4  Bull.  911]. 

5.    Method  of  Charging. 

In  order  to  charge  the  separate  estate  of  a 
married  woman,  it  was  necessary  that  at  the 
time  of  making  such  charge,  she  had  *  sepa- 
rate estate:  Jenz  v.  Otigel,  20  0.  S.  527,  HI 
Longsdorfs  Notes,  326;  Stit^m  V.  Schmidt, 
64  0.  S.  354,  IV  Longsdorfs  Notes,  872. 

The  separate  estate  of  a  married  woman 
was  chargeable  with  the  performance  of  her 
engagements  or  obligations  made  or  incurred 
upon  its  credit  or  for  its  benefit;  and  an 
agreement  by  her  to  pay  for  services  which 
were  to  be  rendered  in  procuring  a  loan  of 
money  to  remove  a  mortgage  from  auch  es- 
tate, waa  an  agreement  made  upon  its  ac- 
count, and  for  its  benefit:  Patrick  v.  Littell, 
36  O.  S.  79,  III  Longsdorfs  Notes,  831. 

The  contrary  bad  been  ruled  in  HUlit  v. 
Ijambert,  4  Dec  Rep.  520,  2  Clev.  L.  Rep. 
305. 

Under  the  act  of  May  1,  1861  (S.  &  S. 
389),  as  amended  March  23,  1866  (S.  &  S. 
391),  the  separate  property  of  the  wife  was 
primarily  liable,  as  between  her  and  the 
husband,  for  the  satisfaction  of  judgments 
recovered  in  actions  brought  against  them 
upon  causes  existing  against  her  at  their 
marriage;  and  the  husband,  when  compelled 
to  pay  any  such  judgment,  became,  in  equity, 
a  creditor  of  the  wife  to  the  amount  paid, 
and  entitled  to  charge  the  same  upon  her 
separate  property,  and  for  that  purpose  to 
set  aside  fraudulent  conveyances  thereof  made 
in  contemplation  of  marriage:  Wetterman  v. 
Weaterman,  25  O.  S.  500,  III  Ltnigsdorf's 
Notes,  256. 

An  oral  contract  by  a  married  wonuui,  as 
a  part  of  a  purchase  by  her  of  land,  whereby 
she  agreed  to  assume  and  pay  a  mortgage 
debt  upon  such  land  as  a  part  of  the  pur- 


ebaae  price  thereof,  was  raforcible  against 
her  wparate  estate  after  the  amendment  of 
1879:  Society  of  FrienOs  T.  Hainet,  47  O.  S. 
423,  IV  Longsdorfs  Notes.  386. 

A  covenant  against  incumbrances  in  a  con- 
veyance by  a  married  woman  of  her  separate 
estate  charged  her  separate  estate  with  the 
removal  thereof;  and  the  grantee  who  had 
been  obliged  to  remove  such  incumbrance 
could  deduct  from  the  unpaid  purchase  price 
the  amount  thus  paid  to  remove  them:  Oer- 
lach  T.  Redinger,  40  O.  S.  388,  IV  Longs- 
dorfs Notes,  33. 

A  married  woman  was  not  liable  upon  htr 
covenants  of  vrarranty  tn  an  aetion  at  law; 
Morgan  T.  Myen,  2  O.  C.  C.  1B6,  1  O.  C.  D. 
440. 

While  a  mortgage  upon  the  wparate  eatate 
of  a  married  woman  to  secure  the  dcftit  of  the 
husband  was  a  charge  tlwreon,  her  separate 
estate  was,  in  ItgtA  effect,  a  luretjr;  and  a 
binding  oontraet  for  the  extension  of  time 
up<ni  auch  debt  opnrated  as  a  discharge  of 
such  surety:  EiMmberg  T.  Albert,  40  O.  S. 
631,  IV  Longsdorfs  Notes,  45. 

A  married  woman,  possessed  of  a  separate 
estate  in  real  or  personal  property,  eonld 
charge  the  same  with  ber  debts,  at  least  to 
the  extent  that  sueh  debts  could  have  been 
incurred  for  the  benefit  of  her  separate  es- 
tate, or  for  her  own  bmefit,  upon  the  credit 
of  ber  separate  property;  such  power  was 
incident  to  the  absolute  ownership  of  prop- 
erty, and  waa  limited  only  by  the  terms  of 
the  instrument  creating  the  separate  estate, 
or  by  implication  arising  therefrom.  Her  in- 
tention to  charge  ber  separate  property,  at 
the  time  the  debt  was  incurred,  could  have 
either  been  express  or  implied,  and  such  in- 
tention could  have  been  inferred  from  the 
fact  that  she  executed  a  note  or  obligation 
for  the  indebtedness.  Courts  of  equity  en- 
forced payment  of  such  charges  against  her 
separate  estate  through  a  receiver,  first,  by 
appropriating  the  personal  property;  second, 
by  sequestrating  the  rents  and  profits  of  the 
realty ;  and,  third,  by  sale  of  the  realty  when 
the  same  was  necessary:  Phillipa  v.  Grave*, 
20  O.  S.  371,  II  Longsdorfs  Notes,  1002. 

When  a  married  woman  acquired  the  title 
to  property  by  purchase,  and  executed  ber 
promissory  note  therefor,  an  implication 
arose,  in  the  absence  of  proof  of  a  different 
understanding,  that  she  thereby  intended  to 
charge  her  separate  estate  with  its  payment, 
and  such  implication  was  not  affected  by  the 
fact  that  she,  with  her  husband,  executed  a 
mortgage  of  the  property  purchased,  to  se- 
cure the  payment  of  such  note.  In  such  oas^ 
the  wife  was  not  permitted  to  teatify  that 
she  had  no  Intention  to  charge  her  separate 
estate  with  the  payment  of  such  note:  Awry 
V.  Vmnsickle,  35  O.  S.  270,  m  Longsdorfs 
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Notes,  780.  Covtra,  Hamilton  v.  Leaman,  7 
Dec  Rep.  675,  4  Bull.  911. 

Where  a  married  woman,  having  a  sepa- 
rate estate,  executed  a  promiBsory  note  as 
surety  for  the  principal  maker,  a  presump- 
tion arose  that  she  thereby  intended  to 
charge  her  separate  estate  with  its  payment; 
and  a  court  of  equity  could  carry  such  in- 
tention into  effect  by  subjecting  such  estate 
to  the  ps^ment  id  the  deM,  in  tiie  mode  pre- 
scribed the  statute  [Levi  t.  Earl,  30  0. 
147,  ni  Longsdorf's  Notes,  521,  and  Rice  v. 
Railroad,  32  0.  B.  380,  III  Longsdorf's  Notes, 
639,  in  so  far  as  they  conflicted  with  the  deci- 
sion in  this  case,  were  overruled]:  Williama 
V.  Urmston,  35  O.  S.  296,  III  Longadorf'i^ 
Notes,  784. 

Merely  incurring  an  obligatioji,  if  not  evi- 
denced by  writing,  is  not  sufficient  to  bind 
the  separate  estate:  LetH  v.  Earl,  30  O. 
147,  UI  Longsdorf's  Notes,  521;  WiUiamt  v. 
Vrnuton,  35  O.  S.  206,  III  Longsdorf  s  Notes, 
784. 

The  former  cases  herein  overruled  held 
tiiat  a  note  given  by  a  married  woman  did 
not  raise  the  presumption  that  she  intended 
thereby  to  charge  her  separate  estate:  Levi 
v.  Earl,  30  O.  S.  147,  III  LongsdorPs  Notes, 
621;  Rice  Y.  Railroad,  32  O.  S.  880,  III 
Loi^sdorf's  Notes,  639. 

A  wife  can  make  contracts  for  improving, 
repairing,  etc.,  her  real  estate,  or  leasing  it 
not  over  three  years,  and  on  these  contracts 
is  suable  at  law,  and  this  applies  also  to 
general  property  made  s^Hurate  by  statute: 
Levi  V.  Earl,  30  O.  S.  147,  III  Longsdorfs 
Notes,  621. 

A  married  woman,  having  a  separate  es- 
tate, who  signed  a  promissory  note  as  surety 
for  her  husband,  was  presumed  without  fur- 
ther proof  to  intend  therein  to  charge  her 
8q)arate  estate:  Henhieer  v.  fJorente,  39 
O.  S.  616,  ni  Longsdorf's  Notes,  1045. 

The  fact  that  a  nutrried  woman  gave  a 
mortgage  on  speciflc  property,  as  a  security 
for  the  payment)  of  her  note,  did  not  rebut 
the  presumption  that  she  intended  by  giving 
such  note  to  charge  her  separate  estate: 
Smith  T.  Pnime,  3  O.  C.  C.  687,  2  0.  0.  D. 
389. 

In  an  action  upon  a  promissory  note, 
signed  by  a  married  woman  together  with 
her  husband,  brought  for  the  purpose  of 
charging  her  separate  estate,  the  petition 
averred  among  other  things  that  she  "then 
and  tiiereby  int«ided  and  agreed  that  her 
said  separate  property  should  be  liable  for 
the  mon^  named  in  said  promissory  note, 
and  that  she  promised  then  and  there  that 
her  said  separate  property  was  and  should 
be  held  bound  and  liable  for  the  payment 
thereof."  As  her  first  defense  in  her  answer, 
flhe  denied  "that  by  the  execution  of  the 


note  she  intended  or  agreed  that  her  sepa- 
rate property  should  be  liable  for  the  money 
named  in  the  note,  if  the  same  was  not  or 
should  not  be  paid  by  her  husband,"  and  de- 
nied "that  she  promised  then  and  there,  or 
at  all,  that  her  separate  property  was,  or 
should  be  held  liable  for  the  payment  of  the 
note."  It  was  hdd  that  a  demurrer  to  this 
defense  was  properly  overruled:  Sarria  r. 
Wilaon,  40  O.  S.  300,  IV  Longsdorfs  Notes, 
24. 

O.  C,  iS7996,  et  Mgr.,  ecpressly  declares 
that  the  hnslnnd  shall  auppwt  his  wile  and 
provide  her  with  necessaries^  and  though  the 
wife  may  enter  into  contracts  for  her  own 
benefit,  or  in  r^ard  to  her  separate  pio^ 
erty,  she  oan  only  do  so  when  it  is  shown 
that  at  the  time  of  entering  into  the  con- 
tract, she  so  intended,  and  had  a  separate 
estate  to  charge;  Railroad  Co.  v.  Barbw,  12 
O.  C.  D.  648. 

Where  the  mortgage  covers  both  the  wife's 
separate  property  and  property  of  the  bus- 
band,  the  fact  that  the  mortgage  secures  the 
husband's  note  is  sufficient  to  put  any  one 
dealing  with  husband's  property  covered  by 
said  mortgage  on  inquiry  as  to  the  true  re- 
lation sustained  by  tiie  wife's  property,  and 
to  put  tbe  burden  of  proof  on  the  one  dealing 
with  such  property  of  the  husband  to  show 
that  the  true  relation  of  tbe  wife's  property 
is  different  from  that  indicated  by  tbe  record: 
Insurance  Co.  v.  Miller,  1  0.  C.  C.  (N.S.) 
397,  14  0.  C.  D.  667. 

The  forgoing  is  especially  true  as  to  one 
wno  purchases  such  property  of  the  husband, 
where  tbe  only  consideration  is  the  husband's 
past  due  indebtedness :  Insurance  Co.  t. 
JfiUer,  1  O.  C.  C.  (N.S.)  397,  14  O.  C.  J>.  667. 

Where  it  i^pears  from  the  record  that  the 
wife's  separate  property  has  been  mortgaged 
to  secure  her  huslund's  note,  it  Is  evidcmoe 
tending  to  show  that  her  property  sustains 
the  relaticm  of  surety  to  his  debt:  /iM«r> 
oMoe  Co.  V.  UUler,  1  0.  C.  C.  (N.S.)  397,  14 
O.  C.  D.  667. 

A  married  woman  does  not  hind  her  gen- 
eral estate  by  signing  a  note,  but  only  her 
separate  estate,  nor  are  her  ddito  chai^eable 
on  It:'  Logan  T.  Thrift,  20  O.  S.  62,  II 
Longsdorfs  Notes,  079. 

A  contract  charging  separate  estate — as 
here  for  services — need  not  be  in  writing: 
ElUott  Y.  Lauohead,  43  O.  S.  171,  IV  Longs- 
dorf's Notes,  166. 

But  such  intent  may  be  presumed  if  the 
debt  is  for  the  benefit  of  herself  or  property: 
Biee  y.  Railroad,  32  0.  S.  380,  III  Longs- 
dorfs Notes,  639. 

A  subscription  to  railroad  stock  or  agree- 
ment to  take  and  pay  for  it  does  not  raise  a 
presumption  that  it  was  on  tiie  credit  of 
the  separate  estate,  and  unless  this  Is  shown. 
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does  DOt  bind  her:  Rioe  v.  Railroad,  32  O.  S. 
380,  III  liOagsdorf  B  Notes,  639. 

If  she  signs  as  surety  for  her  husband  it  is 
no  defense  that  she  received  no  oonBideration : 
Biedinger  T.  Qoebel,  5  Dec.  Rep.  492,  6  Am. 
L.  Rec.  282,  2  Bull.  246;  Herahiaer  v. 
Flormtoe,  39  O.  S.  616,  III  Looigsdorf  a  Note^ 
I04S. 

A  married  woman's  all^ation  in  seeking 
injunction  against  a  judgment  on  her  note 
that  "she  was  ignorant  of  what  she  was 
signing,"  may  under  the  rtosonaole  con- 
struction of  the  code  be  deemed  to  be  that 
she  was  not  informed  aa  to  the  nature  and 
extent  of  her  obligation  on  the  note,  if  in 
connection  with  other  parts  of  the  pleading 
such  appears  to  be  the  fair  meaning:  Mo- 
Curdy  v.  Baughman,  43  O.  8.  78,  IV  Longs- 
dorf  s  Notes,  140. 

As  the  intent  presumed  from  signing  is 
not  rebuttable  an  averment  of  want  of  knowl- 
edge that  the  note  contained  a  clause  "to  be 
binding  on  the  separate  property  of,"  etc., 
or  her  ignorance  of  the  legal  consequences 
of  signing,  is  no  defense:  Corwin  v.  Cook,  8 
Dec.  Bep.  432,  9  Dec.  Rep.  321,  8  Bull.  4,  12 
BulL  1S7. 

A  devise  by  a  wife  to  her  huaband  of  land 
owned  as  general  and  not  separate  property, 
first  directing  that  all  her  debts  be  paid  out 
af  ber  estate,  is  held  by  him  subject  to  her 
business  debts  as  well  as  any  others,  she 
having  given  notes  ia  a  business  conducted 
by  her  in  her  own  name.  Her  administrator 
in  an  action  in  which  he,  the  husband,  a 
mortgagee  of  the  huaband,  and  the  creditors 
are  parties,  is  entitled  from  the  pro  ^epils 
of  sale  to  sufficient  to  pay  the  debts,  and  a 
distribution  ordered  to  creditors  is  not  pre- 
judicial to  the  mortgagee:  McCullough  v. 
CopeUmd,  40  O.  8.  329,  TV  Longsdorf's  Notes, 
26. 

If  she  buys  goods  for  her  grocery  business 
it  is  a  conclusion  of  law  that  she  intended 
to  bind  her  estate  to  pay  for  them,  and  her 
denial  of  such  intent  is  demurrable:  Sand 
V.  Sirl,  4  Dec.  Rep.  633,  2  Clev.  L.  Rep.  329, 
4  BulL  834. 

Separate  property  is  liable  for  rait  of  a 
store  in  which  she  carries  on  her  busineas, 
rented  on  the  faith  of  it:  Plumb  v.  Dee,  6 
Dec.  Rep.  996,  9  Am.  L.  Ree.  413,  5  Bull.  817. 

Separate  property  is  liable  for  rent  under 
a  lease  assigned  to  her  before  marriage,  she 
and  her  husband  continuing  the  possession: 
Poor  V.  ScarUan,  8  Dec.  Rep.  275,  7  Bull.  15. 

Separate  property  ia  liable  for  a  bill  of 
goods  sold  to  her  and  her  husband  for  a 
grocery  run  by  them:  Fisher  v.  McMahon,  4 
Dec.  Rep.  93,  1  Clev.  L.  Rep.  22,  3  Bull.  51. 

The  indorsement  over  of  a  note  belonging 
to  her  imports  an  intent  to  charge  her  prop- 


erty for  its  payment:  Binman  v.  WiUiam$, 
7  Dec  Rep.  709,  4  Bull.  1070. 

A  married  woman's  contract  for  the  ben^t 
of  part  of  her  estate  will  be  a  charge  on  the 
whole  of  it,  and  it  is  not  necessary  to  de- 
scribe any  of  it  unless  it  was  intended  to 
create  a  specific  lien:  Decamp  v.  Qatkill,  18 
Dec  Rep.  584,  1  C.  S.  C.  R.  337. 

A  wife,  prior  to  the  act  of  1884  (81  t.  65), 
mortgaged  her  property  as  sure^  for  ber 
hiuband,  and  it  having  been  sold  on  for»- 
closure  without  paying  off  the  debt,  the  bus* 
band  assigned  to  her  certain  claims  to  pay 
the  loss  of  the  property.  It  was  held  the 
mortgagee  could  collect  the  unpaid  balance 
by  subjecting  such  claims  in  her  hands: 
Bowland  v.  Buckland,  33  Bull.  214  [without 
opinion  in  the  auprane  court]. 

A  judgment  against  a  married  woman  and 
others  as  members  of  a  firm,  rendered  in 
1870,  bound  only  her  then  separate  estate 
and  when  that  was  exhausted  no  further 
remedy  against  her  could  be  had:  Raymond 
V.  Breckenridge,  7  O.  N.  P.  377,  5  0.  D. 
(N.P.)  156. 

A  married  woman's  real  estate  is  not  sub- 
ject to  improvemrats  made  on  a  oontraot 
with  her  husband.  The  statute  forUdding 
sale  of  his  interest  by  the  curtesy  for  his 
debts  applies  to  prevent  sale  of  it  to  satisfy 
the  lien:  Spinning  v.  Blackburn,  13  O.  S. 
131,  II  Longadorfs  Notes,  601. 

A  married  woman  can  not  be  held  for  the 
value  of  grading  and  sodding  her  lot  on  a 
contract  by  her  husband  In  her  name,  of 
which  she  had  no  knowledge.  G.  C,  1 8323, 
does  not  apply,  for  such  work  is  not  an  ap- 
purtenance to  any  building  nor  subject  to  a 
mechanio's  lien,  nor  does  her  admission  in 
her  answer  that  she  iiad  made  a  partial  pay- 
ment estop  her  to  deny  liabili^:  Stiohtat' 
oth  T.  Rife,  6  O.  C.  0.  640,  3  0.  C.  D.  675. 

If  a  husband  and  wife  go  together  to  buy 
materials  for  a  house  <hi  her  pr(^>erty,  sayii^ 
nothing  about  the  ownership,  and  the  sale  is 
made  to  him  in  her  presence  and  charged  to 
him,  this  does  not  show  a  sale  on  his  eredit, 
and  a  Hen  may  be  taken:  Buildmg  ^ssoeio- 
tion  V.  Hayes,  2  O.  0.  C.  225,  1  0.  C.  D.  456. 

Where  a  person  in  possession  under  an 
equitable  title,  as  by  a  contract  to  purchase, 
has  improvements  made,  the  lien  wiU  not  be 
prejudiced  by  bis  having  the  title  conveyed 
to  his  wife:  Smith  v.  Woodruff,  12  Dec.  Rep. 
140,  1  H.  276.    See  also  Mech-UHc's  Lien. 

Where  the  owner  of  lands  permitted  her 
husband  and  his  partner  to  enter  into  possefr- 
sion  of  the  premises,  without  written  lease, 
reservation  of  rent  or  royalty,  and  operate 
the  same  for  oil,  being  permitted  to  receive 
the  entire  product,  such  firm  was  not  merely 
a  tenant  at  will,  hut  acquired  a  right  in 
equity  to  compel  the  owner  of  such  property 
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to  execute  a  lease  or  grant,  conveying  the 
UBual  rights  and  interest  which  are  conveyed 
by  such  instruments  and  a  mortgagee  of  such 
firm  succeeds  to  the  rights  thus  acquired: 
Simmons  v.  Supply  Co.,  21  O.  C.  C.  455,  11 
O.  C.  D,  690.   See  also  On.  and  Gab. 

As  the  law  stood  in  1876,  the  ownership 
by  a  married  woman  of  separate  property 
when  the  contract  was  entered  into,  was  es- 
aential  to  the  establishment  of  an  intent  to 
create  a  charge  thereon.  Property  thereafter 
acquired  did  not  become  bound  for  the  pre- 
vious  engagement^  nor  did  such  acquisition 
give  Talidily  to  a  promise  made  when  the 
defendant  was  not  the  owner  of  separate 
property:  Btickm  t.  Schmidt,  64  0.  S.  354, 
IV  Loi^orf  B  Notes,  872. 

6.    Nature  of  Liability  Created  by  Charge. 

A  eha^  upon  her  separate  estate  by  a 
married  woman  did  not  create  a  general  per- 
sonal obligation  upon  her  part.  Such  charge 
could  be  enforced  against  the  separate  estate 
which  she  owned  when  such  charge  was 
made;  but  it  could  not  be  enforced  against 
property  subsequently  acquired  by  her: 
btieken  v.  Schmidt,  64  O.  S.  354,  IV  Longs- 
dorf's  Notes,  872.  See  to  the  same  effect, 
Ankeny  v.  Htmntm,  147  U.  S.  118,  7  O.  F. 
D.  425. 

Real  estate  inherited  by  a  married  woman, 
since  the  passage  of  the  act  of  1861  (S.  &  S. 
301),  which  declared  such  inheritance  to  be 
her  separate  property,  could  not  be  charged 
in  equity  for  the  payment  of  a  liability  in- 
curred by  her  prior  to  the  passage  of  the 
statute:  FaUia  T.  Keys,  35  O.  S.  266,  III 
I^ngBdorf's  Notes,  779.  See  also  upon  this 
question,  Ankeny  Y.  BannoH,  147  IT.  S.  118, 
7  O.  P.  D.  425. 

A  deed  in  fee  to  a  married  woman  put  in 
the  hands  of  a  third  person  not  fn  escrow, 
but  to  await  some  contingency  or  event,  and 
then  to  be  delivered,  vests  sufficient  interest 
to  constitute  a  separate  estate  from  the  first 
ddivery,  so  as  to  authorize  a  personal  judg- 
ment on  a  contract  made  on  the  credit  of  her 
separate  estate  i  Cook  v.  Niehaus,  8  Dec 
Kep.  505,  8  Bull.  259. 

Under  the  act  of  March  23,  1866  (S.  ft  S. 
391),  a  married  woman  could  bind  her  prop- 
erfy  under  the  mechanic's  lien  law  by  a  con- 
tract for  improvement  upon  her  property; 
but  only  to  the  extent  of  the  cost  and  ex- 
pense of  such  improvement:  Edwards  T. 
Edwards,  24  0.  S.  402,  III  Longsdorf's  Notes, 
180. 

A  married  woman,  unless  restrained  1^ 
the  terms  of  the  instrument  of  settlement, 
could,  by  her  contract,  and  without  the  eon- 
sent  of  trustees  In  whom  the  title  wm 
Tested,  charge  her  separate  estate,  at  least 


I 

to  the  extent  of  rents,  issues  and  profits 
thereof,  with  the  cost  of  reasonable  repairs 
and  improvements  for  the  benefit  of  the  es- 
tate; and,  to  that  extent,  a  mechanic's  lien 
could  attach  under  the  statute:  Maohir  r. 
Burroughs,  14  0.  S.  519,  II  Longsdorfe 
Notes,  682. 

The  liability  created  by  charing  the  sep- 
arate estate  of  a  married  woman  was  not  a 
common  law  liability,  and  could  not  be  en- 
forced in  a  proceeding  before  a  justice  of  the 
peace:  Jenz  v.  Ougel,  26  O.  S.  627,  III  I<ODg»- 
dorfs  Notes,  326;  AUison  y.  Porter,  89  O.  8. 
136,  in  Longsdorf  s  Notes,  45$. 

If  a  married  woman  permitted  a  default 
judgment  at  law  to  be  taken  against  her, 
she  could  not  subsequently  in  an  action  at 
law  upon  such  jud^ent  interpose  the  de- 
fense that  such  action  should  have  been  in 
equity  to  charge  her  separate  estate,  and 
that  a  personal  judgment  against  her  should 
not  have  been  rendered;  since  such  personal 
judgment  was  erroneous  but  not  void:  Hart 
V.  Manahan,  70  O.  S.  189,  IV  Longsdorfs 
Notes,  972  [reversing  Manahan  v.  Hart,  2 
O.  C.  C.  (N.S.)  606,  14  O.  C.  D.  527]. 

If  a  married  woman  made  a  contract  to 
convey  land  for  a  certain  consideration,  to 
be  paid  upon  condition  that  the  vendors 
would  convey  a  right  of  way  to  a  certain 
railway  corporation,  and  she  eoweyed  auoh 
right  of  way  so  that  rescission  of  the  con- 
tract would  not  place  her  in  statu  quo;  and 
she  thereupon  tendered  full  performance  by 
offering  a  deed  for  such  property  duly  ex- 
ecuted, she  could  have  specific  performance 
of  such  contract:  Richards  v.  Doyle,  36  O. 
8.  37,  UI  Longsdorfs  Notes,  829. 

A  eonv^anee  of  property  by  a  married 
womui  with  covenants  (rf  warranty  or 
against  incumbrances,  did  not  impose  a  per- 
sonal liability  upon  her,  enforcible  at  law: 
Morgan  T.  Myers,  2  O.  G.  0.  196,  I  O.  C.  D. 
440. 

Such  liability  existed  in  equity,  and  could 
be  enforced  against  her  separate  estate:  Oer- 
laeh  Y.  Redinger,  40  O.  8.  388,  tV  Longsdorfs 
Notes,  33. 

The  joint  note  of  husband  and  wife  was 
the  valid  obligation  of  the  husband  alone, 
although  the  wife  was  not  liable  at  law 
thereon:  McClelland  T.  Bishop,  42  0.  8.  113, 
IV  Longsdorfs  Notes,  96. 

In  1884,  a  married  woman  who  had  signed 
a  note  as  surety  for  her  husband  was  not 
personally  liable  therefor:  Drake  v.  Birdsail 
Co.,  10  Dec  Rep.  66,  18  Bull.  243. 

If  a  married  wonuin  sell  a  piece  ol  her 
separate  property  pending  a  suit  to  subject 
it  to  a  debt  for  its  iroprovements,  the  buyer 
it  cum  onere:  Decamp  T.  Oaefeill,  13 
Dec  Rep.  684,  1  C.  8.  C.  R.  337. 
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Since  the  enactment  of  G.  C,  1 8001,  a 
married  woman  may  make  any  contract  with 
any  person  which  she  might  make  if  unmar- 
rieid,  and  for  any  debt  contracted  by  her 
thereafter,  her  property  acquired  after  that 
time,  and  while  a  feme  aole,  is  liable  aa  her 
general  property  for  her  debts.  Therefore 
the  proceeds  of  an  insurance  policy  in  the 
hands  of  a  widow  as  the  beneficiary  thereof 
is  not  exempt  from  the  payment  of  a  debt 
arising  out  of  a  contract  as  to  her  separate 
estate  in  1896,  and  for  which  she  pledged 
her  entire  separate  estate,  upon  the  ground 
of  its  being  an  after  acquired  separate  es- 
tate: Brewing  Co.  t.  Castman,  21  O.  C.  C. 
466.  12  0.  C.  D.  141. 

Where  a  husband  orders  repairs  on  bis 
wife's  prc^rty  by  a  carpenter,  who  bdieves 
bim  to  be  owner,  and  does  the  work,  and  takes 
hia  note,  and  the  wife  knew  of  the  order 
and  the  work  being  begun  and  done,  she  is 
personally  liable.  O.  C,  $  S323,  is  not  con- 
fined to  mechanic's  liens,  but  makes  her 
liable  on  the  contract:  IfeJler  v.  Hohman, 
12  O.  C.  C.  216,  6  O.  C.  D.  338. 

A  purehase-mon^  mortgage  by  a  married 
woman  witiiout  her  husband  joining,  the  ven- 
dor supposing  her  unmarried,  ia  enforcible 
aa  a  trust,  and  her  tuhsequent  vendeen,  with 
notice,  to<riE  title  in  trust  to  pay  the  notes: 
Ogle  T.  Ogle,  41  0.  S.  359,  IV  Longsdorfs 
Notes,  65. 

The  remedy  against  the  separate  property 
of  a  married  woman  is  the  same  aa  if  the 
woman  were  unmarried  under  present  stat- 
utes: Card  Co.  V.  Stanage,  50  0.  8.  417,  IV 
Longsdorfs  Notes,  505;  Society  of  Friends 
Y.  Haines,  47  O.  S.  423,  IV  Lon^orfa  Notes, 
386;  Sanders  y.  Shepherd,  17  O.  C.  C.  503,  9 
O.  C.  D.  406. 

A  married  woman's  funeral  and  last  sick- 
ness expenses  are  debts  of  her  estate  under 
G.  C,  S  10714,  although  her  surviving  hus- 
band has  property,  and  the  executor  may 
properly  allow  and  pay  them:  McOlellan  t. 
FiUon,  44  O.  S.  184,  IV  Longsdorfs  Notes, 
408;  Selmkamp  t.  Kaier,  8  Deo.  Bep.  667,  9 
Bull.  160. 


7.    Action  to  Recover. 

Where  a  wife  ia  living  separate  from  her 
husband  on  account  of  his  ill  treatment, 
which  is  not  denied,  and  sues  him  to  recover 
her  separate  property,  which  he  denies  hav- 
ing, the  court  may  order  him  to  pay  her  an 
allowance  to  enable  her  to  prosecute  her  suit, 
although  it  be  a  court  such  as  the  superior 
court,  which  has  no  jurisdiction  to  give  ali- 
mony: O'Donnell  v.  O'Donnell,  12  Dec.  R^. 
633,  1  T>.  209.    See  also  Divorce,  Auuont 

AND  CUSTODT  OF  CRILDBEX. 


F.    CONVETANCRB  TO  HrSBAND  AMD  Wnx. 

Realty  which  is  conveyed  to  the  husband 
and  wife  is  held  them  as  tenanta  in  com- 
mon, and  not  as  tenants  by  the  entire^,  as 
at  common  law:  WUton  T.  Ftommg,  13  O. 
68.  I  Longsdorfs  Notes,  624;  Bank  V.  Wal- 
lace, 45  0.  &  IS2,  IV  Longsdorfs  Notes,  266. 

Estates  in  joint  tenancy  do  not  exist  in 
Ohio;  the  parties  are  tonuita  in  eommdpL 
haiee,  under  a  devise  to  husband  and  wif^ 
and  their  heirs,  the  ehildrm  mi  the  wife^s 
death  beeome  toiants  in  cMnmon  with  their 
father:  Bwgtamt  t.  Bteinhmrgett  2  0.  305,  I 
Longsdorfs  Notes,  128;  WUam  v.  Fleming, 
IS  0.  68,  I  Longsdorfs  Notes.  624;  Pmn  t. 
CwB,  16  0.  80, 1  Longsdorfs  Notes,  747. 

Vin.   POWER  OF  MARRIED  WOMAN  TO 
CONTRACT. 

A.  MoDBBN  Statute. 

A  married  woman  may  ooatraet  to  the  same 
extent  as  if  she  wm  unmarried;  or  to  the 
same  extent  as  her  husband  may  Und  him- 
self: Bank  T.  ffolden,  9  Dec.  Bep.  546,  14 
Bull.  399. 

O.  C,  i  7009,  Im^iedly  givea  the  husband 
or  wife  a  right  to  maintain  an  aeUon  to  en- 
force contract  made  between  husband  and 
wife:  Mart  v.  fiforru,  3  O.  N.  P.  316,  3  O.  D. 

(N.P.)  708. 

An  agreement  on  the  part  <st  a  wife  to 
refrain  from  bringing  an  action  against  her 
husband  for  divorce  and  alimony  constitutes 
a  sufBcient  consideration  for  a  conveyance  of 
property  by  him  to  her,  and  such  conveyance 
will  not  be  set  aside  for  want  of  considera- 
tion where  the  wife  was  not  aware  at  the 
time  the  conveyance  was  made  of  any  fraud- 
ulent intent  on  the  part  of  the  busbud  with 
respect  to  creditors:  WMtaera  T.  Bedmond, 
8  O.  L.  R.  165. 

A  married  woman  may  enter  into  a  part- 
nership with  her  son  and  &  stranger;  and 
such  partnership  may  employ  the  husband 
of  such  married  woman  to  manage  the  busi- 
ness; the  relations  of  a  husband  and  wife  do 
not  prevent  such  a  transaction:  Bank  v. 
Rice,  22  O.  C.  C.  183,  12  O.  C.  D.  121. 

In  Bxining  v.  Berteling,  S  O.  N.  P.  167,  7 
0.  D.  (N.P.)  129,  the  effect  of  G.  C,  §7989, 
seems  to  have  been  ignored,  and  it  was  said 
in  an  action  against  a  married  woman  on 
notes  given  in  1889  and  1802  that  she  could 
not  be  held  personally  liable,  but  only  her 
separate  estate  could  be  charged  with  such 
notes. 

The  common  law  rule  of  the  unify  of  in- 
terest between  husband  and  wife  preventing 
the  application  of  the  statute  of  limitaiUons 
to  claims  existing  in  favor  of  the  wife  against 
the  husband  during  coverture,  on  gnnmds 
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of  public  policy,  baa  been  abrogated  in  Obio  by 
statute:  Liggett  v.  Liggett,  3  O.  N.  P.  (N.S.) 
518.  51  Bull.  60. 

O.  C,  i  8000,  does  not  in  any  way  limit 
or  modify  the  right  conferred  by  G.  C, 
1 7099,  by  which  the  husband  and  wife  are 
permitted  to  contract  with  each  other: 
Brenneman  v.  firennetnan,  I  0.  N.  P.  332,  3 
O.  D.  (N.P.)  392. 

Since  the  amendment  of  1884  a  married 
woman  can  bind  herself  by  contract  in  the 
same  manner  and  to  the  same  ntent  oa  if 
unmarried:  Koch  v.  Seifert,  9  Dec.  Rep.  411, 
13  Ball.  16;  Bank  v.  Hotden,  9  Dec.  Rep. 
i)46,  14  Bull.  309;  Stagge  X.  JfiehoU,  1  O.  C. 
C.  408,  1  O.  C.  D.  228. 

Contra,  that  the  cojasideration  must  refer 
to  her  separate  estate:  Drake  v.  BirdaaU,  10 
Dee.  Rep.  66,  18  BuU.  243. 

Under  a  former  Btatute,  R.  S.,  S3109,  as 
amended  April  14,  1884  (81  t.  20fi),  a  mar- 
ried woman  could  be  compelled  to  execute  a 
contract  in  writing,  made  jointly  with  her 
husband,  to  convey  her  separate  real  estate, 
though  the  contract  was  not  in  t)ie  form  of 
a  deed,  and  there  was  no  acknowledgement 
by  her  separate  and  apart  from  her  husband: 
Btagge  v.  NichoU,  1  O.  C.  C.  408,  1  O.  C.  D. 
228. 

A  note  executed  by  husband  and  wife,  the 
proceeds  of  which  were  largely  iwed  in  per- 
fecting the  wife's  musical  education  and 
wherry  she  wu  subaequently  enabled  to  earn 
large  sums  of  money,  is  good  against  the 
wife;  there  is  no  want  of  consideration : 
Smith  V.  Smith,  10  O.  D.  (X.P.)  430. 

-  B.   CouuoN  Law. 
1.    In  General. 

A  wife  has  no  capacity  to  become  a  part- 
ner in  a  Arm  not  connected  with  her  separate 
property,  and  if  she  does  bo  with  the  hus- 
band's consent,  he  is  the  partner,  and  liable 
for  its  debts:  Stoasey  v.  Antram,  24  0.  S. 
87,  in  Longfidorf  s  Notes,  163. 

If  she  buys  out  her  partners  and  assumea 
all  the  debts  with  the  husband's  concurrence, 
it  is  a  sale  to  him,  and  if  the  two  sell  the 
effects  to  another  who  assumes  the  debts,  he 
is  liable  as  garnishee  in  a  suit  against  the 
husband  and  the  other  parties,  though  the 
wife  is  not  joined:  Stoaaey  v.  Antram,  24  O. 
S.  87,  III  Longsdorf'B  Notes,  163. 

Prior  to  1884  a  married  woman  had  no 
legal  capacity  to  form  a  partnership  with 
her  husband.  Whether  she  could  since  is  not 
considenred:  Payne  v.  Thompson,  44  O.  S. 
192,  IV  Longsdorf'B  Notes.  203. 

A  married  woman  bought  land,  agreeing 
tu  pay  a  mortgage  on  it  as  part  of  the  pur- 
chase-money. She  and  her  husband  sold  it 
to  F,  and  he  to  defendant,  the  succeesive 


grantees  agreeing  to  pay  the  mor^^age.  The 
mortgagee  now  snefl  the  defendant  for  per- 
sonal judgment  for  deflcieu^  after  fore- 
closure. It  was  held  a  married  woman  bad 
power  to  stipulate  for  such  terms  of  sale 
and  her  grantee  was  bound  to  pay  as  agreed 
the  same  as  if  she  were  a  feme  aole,  and  was 
liable  in  this  action:  Brewer  v.  Maurer,  38 
O.  S.  543,  III  Longsdorf's  Notes,  902  tre- 
Tersing  Maurer  t.  Bretoer,  4  Dec.  Rep.  345, 

I  Cler.  L,  Rep.  348;  Brewer  v.  Maurer,  4 
Dec.  Rep.  433,  2  Clev.  L,  Rep.  155]. 

A  contract  to  buy  real  estate  (being  her 
bid  at  assignee's  sale)  can  not  be  enforced 
againat  a  married  woman  purchaser:  Star- 
buck  T.  Synod,  7  Dec  Rep.  132.  1  Bull.  140. 

Where  a  married  woman  contracts  to  bay 
real  estate  and  is  in  possession,  but  has 
ceased  to  make  the  agreed  payments,  equity 
ndll  give  a  remedy  to  the  vendor's  execator: 
Brooker  y.  Orouman,  4  Dec  Rep.  258,  1 
Cler.  L.  Rep.  177. 

A  married  woman's  signature  to  her  hus- 
band's agreement  to  sell  bis  real  estate 
where  her  only  interest  is  eontingent  dower, 
does  jiot  bind  her,  and  if  this  appears  on  a 
petition  against  thun  to  compel  specific  per- 
formanoe,  demurrer  lies;  Oraf  v.  Wirthwtine, 
12  Dec  Sep.  4,  1  H.  19. 

A  wife's  contract  to  convey  her  land  is 
void,  but  if  the  vendee  has  paid  and  gone  into 
poflsession,  and  she  then  duly  conveys  to  a 
third  person,  she  has  nothing  to  protect,  and 

II  the  third  person  has  notice,  be  takes  sub- 
ject; to  the  first  buyer's  equity  and  will  be 
compelled  to  convey  to  him:  Warner  v. 
Sjcfcles.  W.  81,  I  Longsdorfs  Notes,  6. 

Where  a  man  has  the  title  of  bis  wife's 
lands,  or  holds  title  in  trust  for  ber,  and  at 
her  request  agrees  to  sell  it,  his  deed  with- 
out ber  joining  would  carry  the  entire  in- 
terest; hence,  if  be  refuses  to  convey,  specific 
performance  will  be  enforced,  though  she 
joins  in  resisting  it:  Roetetter  v.  Orattt,  18 
O.  S.  126,  II  Longsdorf's  Notes,  873. 

A  married  woman  who  induces  a  person 
to  buy  her  real  property  by  a  verbal  promise 
that  he  may  deduct  from  the  price  a  d^ 
owed  him  by  her  husband,  can  not,  after  con- 
veyance, repudiate  the  promise  and  demand 
liie  entire  price:  Meiley  v.  Butler,  26  O.  S. 
536,  III  Longsdorf'B  Notes,  327  [affirming 
Butler  v.  Hughes,  7  Dec.  Rep.  02,  1  Bull. 
104]. 

Specific  performance  of  a  married  wiHnan's 
contract  to  convey  her  separate  real  estate, 
executed  in  conjunction  with  ber  husband, 
baongh  not  in  the  form  of  a  deed  nor  sepa- 
rately acknowledged  by  ber,  may  be  enforced: 
Stagge  v.  2iichol»,  1  O.  C.  C.  408,  1  O.  C.  D. 
228. 

A  married  woman,  who  has,  without  her 
husband,   contracted   to  convey,   and  her 
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grantee  has  made  valuable  improvemelitSi  can 
not,  on  repudiating,  deprive  him  of  eompen- 
BatioD  as  an  occupying  claimant.  This  is  not 
enforcing  her  contracts,  and  her  disability 
is  a  shield  and  not  an  instrument  for  fraud: 
Pretton  T.  Broton,  35  O.  8.  18,  III  LongsdorPs 
Notei,  763. 

A  married  woman's  deed  by  her,  in  con- 
junction with  her  husband's  attorney  in  fact, 
binds  her.  Although  the  statute  allows  re- 
lease of  dower  by  her  joining  in  her  hus- 
band's deed,  or  in  bis  power  of  attorney  to 
convey,  this  combination  of  the  two  is  valid: 
Glenn  t.  Bmih,  8  O.  72, 1  Longsdorf  s  Notes^ 
414. 

Where  a  married  woman,  seized  in  fee  of 
an  ancestral  estate,  joins  with  her  husband 
in  a  written  i^^reement  to  exchange  it  for 
other  property,  and  dies  before  the  execution 
of  deeds  of  conTqrance,  leaving  her  huri>and 
and  brothers  and  sisters,  but  no  children, 
surviving  her,  the  ancestral  estate  will  pass 
to,  and  vest  in  the  brothers  and  sisters^  sub- 
ject to  the  life  estate  of  the  husband,  even 
though  possession  had  been  taken:  Mur- 
doch V.  Lantz,  34  O.  S.  689,  III  Longadorfs 
Kotes,  740. 

By  reason  of  her  coverture,  the  agreement, 
in  writing,  of  a  married  woman  joining  with 
her  husband  to  exchange  her  ancestral  real 
estate  is  absolutely  void:  Murdoch  v.  Lantz, 
34  0.  S.  580,  III  Longadorfs  Notes,  740. 

A  surviving  husband  succeeds  to  no  in- 
terest or  estate  in  property  agreed  to  be  con- 
veyed to  the  wife,  in  exchange  for  her  an-, 
ceatral  estate,  which  his  creditors  can  subject 
to  the  payment  of  his  debts,  where  the  wife 
died  before  the  execution  of  deeds  of  con- 
veyance: Murdoch  v.  hantz,  34  O.  8.  589,  III 
Longsdorfs  Notes,  740. 

Proceedings,  under  29  v.  268,  {6  (G,  C, 
{  11922),  to  complete  real  estate  contracts 
are  unauthorized  and  void  for  want  of  juris- 
diction in  case  of  the  written  agreement  of 
a  married  woman  joining  with  her  husband 
for  the  exchange  of  her  ancestral  estate: 
Murdoch  V.  Lantz,  34  O.  S.  589,  III  Longs- 
dorfs Notes,  740. 

Proceedings  to  complete  real  estate  con- 
tract of  a  married  woman,  which  are  void 
for  want  of  jurisdiction,  do  not  as  matter  in 
pais  estop  the  parties  thereto,  who  acted 
under  mutual  mistake  as  to  their  rights, 
from  claiming  their  inheritances  under  the 
statute  of  descents:  Murdoch  v.  Lantz,  34 
O.  S.  589,  III  Longsdorfs  Notefl,  740. 

Husband  and  wife's  joint  note  is  the  valid 
note  of  the  husband  alone,  she  not  being 
liable  at  law  on  it:  McClelland  T.  Bishop, 
42  O.  S.  113,  IV  Longsdorfs  Notes,  96.  See 
also  Negotiable  Instbtjmekts. 

Where  a  married  woman  has  so  far  per- 
formed bar  side  of  a  contract  that  rescission 


would  not  put  her  in  statu  quo  and  the  otjier 
party  can  be  made  secure,  equity  will  not 
allow  him  to  say  that  he  is  not  bound  to 
perform :  Richards  v.  Doyle,  3ft  O.  8.  37,  III 
Longsdorfs  Notes,  829.    See  also  SFBcmc 

pEBPOBUAJfCe. 

A  married  woman  having  made  a  contract 
and  baving  fulfilled  her  part,  so  that  she 
can  not  be  put  tn  statu  quo,  can  compel 
specific  performance  from  the  other  party. 
Her  coverture  is  then  no  defense  on  the 
ground  of  want  of  mutuality.  It  was  so 
held  where  D  agreed  to  buy  a  lot  of  a 
married  woman  and  others,  on  condition  they 
would  give  a  right  of  way  to  a  railroad, 
which  they  did,  and  then  are  able  and  will- 
ing to  convey  to  D,  but  he  failed  to  pay: 
Richards  T.  Doyle,  36  O.  S.  37,  III  Longs- 
dorfs Notes,  829.   See  also  Cohtkaotb. 

2.   Speeifio  Facts  Giving  Capaoitjf. 

If  a  husband  abandons  his  family  and  la 
upheard  of  for  seven  years,  until  a  presump- 
tion of  death  arises,  bis  wife  may  contract 
as  a  feme  sole.  And  perhaps  under  such 
facts,  would  even  have  implii^  authority  to 
sell  or  incumber  the  husband's  property  for 
support  of  family:  Rosenthal  v.  Mayhugh, 
33  0.  S.  166,  III  Longsdorfs  Notes.  663. 

If  the  hustuind  and  wife  are  separated  and 
living  permanently  apart,  ahe  ean  eoitraet 
as  a  /erne  sole:  Wagg  T.  O^hons,  6  0.  8.  680, 
II  Longsdorfs  Notes,  205;  Layton  T.  Otm- 
over,  1  Bee.  Bep.  186,  3  W.  L.  J.  364. 

A  married  woman  can  etmtraet  as  to  re^ 
estate  in  one  way  only,  and  that  is  under 
the  statutory  guards  against  marital  infln- 
enoe:  Jfeedles  v.  Needtee,  7  .0.  S.  4S2,  II 
Lragsdorfs  Notes,  310. 

A  married  woman's  pnrebase  of  labd,  she 
agreeijig  as  part  of  the  consideration  to  pay 
a  mortgage  on  it,  shows  th«t  she  lias  a  sep* 
arate  estate,  that  the  oontraet  was  for  its 
benefit  and  that  she  intended  to  charge  it, 
ard  the  mortgagee  may  take  a  powmal 
judgment  against  her  for  a  defleieney  on  fore- 
closure, she  having  bought  in  the  land  at  the 
foredoBure:  Booiety  of  Friends  t.  Eatnes,  47 
O.  S.  423,  IV  Longsdorf  ■  Notes,  S88. 

IX.    CONTRACTS  AND  TRANSACTIONS 
BETWEEN  HUSBAND  AND  WIFE. 

A.    AlTTENUFTIAL  COKTBAOTS. 

1.   In  OenenU, 

Our  statute,  O.  C,  S  8608,  as  to  jointure 
is  adopted  from  the  Act  27,  Henry  VIII,  c. 
1056:  Orogan  V.  Garrison,  27  O.  8.  60,  III 
Longsdorfs  Notes,  344. 

The  requisites  of  a  jointure  need  not  be 
posseMed  by  an  antenuptial  eontraet    If  it 
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be  bona  fide  and  reBsonable  it  will  be  en- 
forced: BtUlej/  T.  Folger,  14  O.  610. 1  Longs- 
dorf  ■  Votea,  691. 

8,  El»mMt$. 

(a)  Copacitjf. 

Penotu  who  are  engaged  to  be  married 
occupy  relationB  of  trust  and  confidence  to 
each  other:  Mettler  v.  Warner,  U  0.  N.  P. 
(N.&)  363,  21  O.  D.  {NJ>.)  184. 

(b)  ConmderatitM. 

The  intended  marriage  is  always  part  of 
the  consideration  of  the  settlement:  Roat  v. 
Rot,  2  Dec  Rep.  181,  2  W.  L.  M.  17. 

(c)  Ditolotwt. 

An  antenuptial  agreement  to  pay  two  thou- 
sand five  hundred  dollars  made  by  a  man 
possessed  of  real  estate  to  the  value  of 
twenty  thousand  dollars  and  personal  prop- 
erty to  the  value  of  thirty-five  thousand  dol- 
lars, is  prima  facie  disproportionate  to  the 
amount  which  the  wife  would  receive  by  law, 
as  dower  in  the  real  estate  and  as  a  dis- 
tributee of  the  personal  estate,  and  puts  upon 
the  husband's  heirs  the  burden  of  proving 
that  he  acted  with  the  utmost  good  faith 
and  made  a  full  disclosure  of  his  property. 
Failure  to  show  any  such  disclosure  will 
defeat  the  agreement  and  entitle  the  mdow 
to  dower:  Duttenhofer  v.  Duttenhofer,  12  0. 
D.  (N.P.)  736. 

The  relation  existing  between  persons  who 
have  mtered  into  an  agreement  to  marry  is 
of  a  confidential  character,  and  an  ante- 
nuptial agreement  entered  into  between  them 
while  such  relation  exists  is  to  be  tested  by 
the  rules  which  determine  the  validity  of 
contracts  made  by  persons  standing  in  con- 
fidential relation  to  each  other:  Duttenhofer 
V.  Duttenhofer,  12  O.  D.  (N.P.)  736. 

A  mere  reputation  for  wealth  known  to  a 
contemplated  wife  will  not  relieve  the  con- 
templated hnabuid  from  full  dieelosure  of 
his  property  in  making  an  antenuptial  eon- 
tract  The  fact  that  the  wif^  was  a  fore- 
wmnan  in  her  husband's  shoe  factory  and 
knew  that  he  had  an  interest  therein  and 
that  he  had  other  property,  ia  not  notice 
mffleient  to  anstain  an  antenuptial  agreement 
for  an  amount  greatly  diaproportionate  to 
his  means:  Duttenhofer  v.  Duttenh<^er,  12 
0.  D.  (N.P.)  736. 

To  conatltnte  a  verbal  antenuptial  agree- 
ment in  consideration  of  marriage  there  must 
be  a  clear,  definite,  complete  and  mutual  un- 
derstanding between  the  parties:  Drewtts  v. 
DnwitB,  8  O.  N.  P.  (N.S.)  261,  20  O.  D. 
(24.P.)  62. 


(d)  Beaaonable. 

A  woman  about  to  marry  a  man  seventy- 
seven  years  old,  in  feeble  health,  and  with 
nine  children,  and  owning  three  hundred  and 
sixfy-six  acres  of  land  of  no  great  value, 
agreed  to  receive  seven  hundi'ed  dollars  in 
ci.se  she  survived  him,  in  lieu  of  dower.  It 
was  held  not  to  bar  dower:  Johnson  T. 
Johnson,  1  0.  C.  C.  521,  1  O.  C.  D.  291. 

(e)  Fraud. 

Where  a  man  was  worth  as  much  as  $131,- 
000  executed  an  antenuptial  contract  with 
a  girl  without  means  or  business  experience, 
or  knowledge  of  the  value  of  his  property, 
by  the  terms  of  which  she  is  to  receive  an 
annuity  of  five  hundred  dollars  and  ten 
thousand  dollars  at  his  death,  the  dispro- 
portion between  the  amount  stipulated  in  the 
contract  and  the  amount  which  she  would 
receive  under  the  law  as  his  widow  is  so 
great  as  to  stamp  the  contract  as  a  fraud 
upon  her,  and  does  not  bar  her  right  to 
dower  in  his  real  estate  as  hia  widow: 
Mettler  v.  Warner,  11  0.  N.  P.  (N.S.)  368, 
21  0.  D.  (N.P.)  184. 

(f)    Neceaaity  of  Performance. 

Unless  tile  antenuptial  contract  relin- 
quishing all  share  in  the  husband's  estate 
has  been  fairly  performed  in  favor  of  the 
wife,  it  will  not  bar  her :  PhiUipa  V. 
Phillipa,  14  O.  8.  808,  II  Longsdorfs  Notes. 
660. 

An  answer  that  the  contract  haa  alwi^ 
been  and  still  is  a  valid  and  subsisting  con- 
tract and  binding  on  the  widow,  can  not  be 
construed  as  an  averment  of  performance, 
and  ia  demurrable:  PhitUpa  v.  PhUlipa,  14 
O.  B.  308,  II  Longsdorfs  Kotes,  660. 

3.  Effect. 
(a)  Title, 

A  and  B,  about  to  intermarryi  agreed  that 
a  legacy  coming  to  6  should  he  her  separate 
property,  to  draw  as  she  saw  fit  from  time 
to  time,  and  invest  as  she  pleased,  and  at 
her  death  to  go  to  her  heirs  on  her  father's 
side  unless  she  bequeathed  it  otherwise.  She 
drew  most  of  the  money,  put  it  into  A's 
hands,  and  he  invested  it  in  lands  in  his 
own  name  with  her  approbati(m.  It  was  held 
{I)  she  was  a  fefne  »ole  as  to  this  legacy; 
(2)  her  interest  was  not  a  life  estate,  but 
unqualified,  and  she  could  dispose  of  it  in 
other  ways  than  by  will;  (3)  the  husband 
bad  no  right  in  it,  but  could  become  a  Asnee 
of  the  power  of  disposition.  (4)  Undue  in- 
fluence is  not  presumed,  but  must  be  proved. 
(5)  The  undrawn  part  of  the  l«ga^  not 
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being  disposed  of  goes  to  the  heirs  mentioned 
in  the  agreement:  Hardy  v.  Ton  Barlingen, 
g  O.  S.  208,  II  Longadorf'B  Notes,  291. 

(b)  Dotoer. 

In  order  to  bar  a  widow  of  dower  by  rea- 
son of  a  marriage  contract  or  antenuptial 
agreement,  facts  should  be  pleaded  and 
proved  showing  that  the  terms  and  provisions 
of  the  contract  were  fair,  reasonable  and 
just  to  the  wife  under  all  the  circumstances 
existing  at  the  time  the  agreement  was  en- 
tered into:  Binkley  V.  Binkley,  3  O.  N.  P. 
(N.S.)  33,  50  Bull.  58. 

Where  a  woman  of  very  mature  age 
makes  a  marriage  of  convenience,  and  her 
judgment  is  not  merged  in  sentiments  of  af- 
fection or  delicacy,  and  the  agreement  was 
that  each  spouse  should  keep  his  or  her  own 
property,  and  not  claim  dower  or  curtesy  on 
surviving,  and  the  wife  should  receive  a  cer- 
tain sum  if  she  survived,  the  agreement  is 
valid  and  bars  dower:  StUley  v.  Folger,  14 
O.  610,  I  Ix>ng&dorr8  Notes,  691. 

A  woman's .  antenuptial  covenant  not  to 
claim  dower  will  not  bar  her  dower  unless 
it  is  either  a  legal  or  equitable  bar:  Orogan 
V.  Garrison,  27  O.  S.  60,  HI  Longsdorf's 
Notes,  344  [affirming  Oarriaon  v.  Orogan,  13 
Dec.  Bep.  663,  1  G.  S.  C.  R.  302]. 

If  the  jointure  conveys  an  undivided  in- 
terest it  is  not  a  good  statutory  bar  of  dower 
(G.  C,  I  8608).  It  must  be  such  an  interest 
that  she  oould  take  poeBesaion  of  in  severalfy 
without  resorting  to  an  action  for  an  assign- 
ment 1^  metes  and  bounds:  Orogan  v.  Gar- 
rison, 27  O.  S.  60,  in  Longsdorfs  Notes,  344. 

A  jointure  ia  xot  an  equitable  bu-  to  dower 
where  it  is  for  an  undivided  interest  for 
lifo  id  less  than  a  third  of  the  husband's 
knd^  without  proof  that  it  is  fair  and  rea- 
sonable, or  of  acte  estopping  the  widow: 
Orogan  t.  Garriaon,  27  O.  8.  60,  ni  Longs- 
dorf  9  Notes,  344. 

An  equitable  jointure  reasonable  and  fully 
executed  bars  dower,  as  where  a  couple  own- 
ing about  equal  properties,  by  antenuptial 
contract  agreed  to  enjoy  the  whole  during 
coverture,  and  at  the  death  of  either  the 
survivor  and  the  estate  should  resume  their 
respective  realty  and  divide  the  personalty, 
and  neither  have  any  claim  on  the  othei^s 
share,  this  bars  dower:  Murphy  v.  Murphy, 
12  0.  S.  407,  II  LongsdorFs  Notes,  573. 

A  reasonable  antenuptial  contract  in  bar 
of  dower,  if  between  parties  of  mature  age, 
without  imposition  and  in  good  faith,  given 
full  effect  during  life  by  the  husband,  will 
be  enforced:  Minlier  v.  Mintier,  28  O.  S. 
307,  III  Longsdorf's  Notes,  407. 

If  both  parties  are  of  full  age,  and  have  a 
reasonable  knowledge  of  each  other's  ctrcum- 


stanoes,  and  there  is  no  fraud,  the  adequacy 
of  the  provisions  for  the  wife  does  not  de- 
pend on  jt»  proportion  to  the  husband's  es- 
tate to  bar  dower:  Aoss  t.  Rata^  2  Deo.  Sep. 
181,  2  W.  L.  M.  17. 

If  an  antoraptial  settlement  secures  to  a 
wife  in  lien  M  dower  a  sum  pi^able  after 
her  husband's  death,  and  bis  will  provides 
for  paying  his  debts,  And  for  a  support  to 
his  wife,  with  a  declaration  that  he  Intended 
to  give  her  this  provision,  she  maj  claim 
thu  and  also  the  amount  secured  1^  the  set- 
tl^nent.  The  intmtion  of  the  will  decides 
whether  she  must  dect  or  can  have  both: 
Bowen  t.  Bou?en,  S4  0.  S.  16^  IIZ  Longa- 
dorf  B  Notes,  707. 

Wh«e  a  legal  jointure  bars  dower  no  dee- 
tion  is  necessary  to  ratltle  the  widow  to  take 
a  devise,  but  this  was  questioned  but  not 
dedded  if  the  bar  is  1^  equitable  jointure 
or  settlement:  Bowen  v.  Bowm,  34  O.  S. 
164,  in  Longsdorfs  Notes,  707. 

Where  a  testator  makes  the  same  pro- 
vision in  his  will  for  his  widow  that  she 
would  be  entitled  to  by  the  terms  of  an  an- 
tenuptial contract,  and  stipulates  tiiat  it 
shall  be  in  lieu  of  dower  and  in  lieu  of  her 
rights  under  the  antenuptial  contract,  the 
widow  by  electing  to  taice  under  the  will 
waives  her  right  to  dower  and  her  rights 
under  the  antenuptial  contract,  ajid  can  not 
afterwards  claim  either:  Erigiaum  v.  Irvine, 
8  O.  N.  P.  174,  10  O.  D.  (N.P.)  226.  See  also 
Wills,  Lisaczes  and  De:vi8es. 

(c)    Year*a  Allowanee. 

The  year's  allowanee  may  be  barred  by 
antenuptial  agreement  to  that  effect  in  con- 
sideration marri^;e  where  each  party  has 
sufficient  property  for  support  and  desires  to 
keep  it  separate  and  each  agrees  to  make  no 
claim  of  curtesy,  dower,  year's  allowuioe, 
etc.,  and  there  are  no  children  of  the  mar- 
riage, and  nether  had  minor  children  living 
at  the  time  of  the  husband's  death:  Broad- 
atone  V.  Bald^nn,  6  O.  N.  P.  30,  8  O.  D. 
<N.P.)  238. 

It  was  questioned  but  not  dedded  if  the 
year's  allowance  to  a  widow  is  barred  by 
her  antenuptial  contract  relinquishing  all 
claim  to  a  share  in  the  personalty:  PhiUipa 
v.  PhUlvpa,  14  O.  S.  308,  n  Longsdorfs 
Notes,  660. 

It  was  questioned  but  not  decided  whether 
the  probate  court  has  power  to  decide  whether 
the  year's  allowance  is  barred  by  antenup- 
tial agreement:  Hec^6  v.  Heck,  34  O.  S.  369, 
III  Longsdorfs  Notes,  722. 

The  probate  court  refused  to  pet  aside  >a 
year's  allowance  to  a  widow  as  barred  by  an 
antenuptial  contract,  holding  that  it  had  no 
jurisdiction  to  determine  the  validity  and 
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effect  of  such  contract,  and  it  was  also  urged 
that  such  allowance  is  a  debt  which  can  not 
be  barred  by  prior  contract,  either  as  to  her- 
self or  her  children.  The  ruling  was  af- 
firmed: Bt^dvcin  Y.  Broadiifme,  35  Bull.  161 
[without  opinion,  in  the  supreme  court].  See 
also  ExECUTOBs,  Adhinistbatobs  and  Ad- 
ministration OF  Estates. 

4.  Fw^xgn  Agreement. 

The  validity  of  an  antenuptial  agreement 
made  and  executed  outside  of  the  state,  both 
parties  being  residents  of  this  state  and  con- 
tinuing to  reside  therein,  and  property 
owned  by  both  parties  being  in  this  state,  is 
to  be  determined  by  the  law  of  this  state: 
Duttenhofer  v.  Dut'tenhofer,  12  O.  D.  (N.P.) 
736. 

The  decision  of  a  court  of  another  state  is 
coDclufiive  on  the  courts  of  this  state,  in 
which  land  involved  in  the  controversy  is 
situated,  when  the  title  to  the  land  is  only 
indirectly  or  incidentally  involved  in  the  case 
determined  in  the  foreign  court;  and  the 
determination  of  an  Illinois  court  as  to  the 
validity  of  an  antenuptial  contract  in  which 
the  right  to  dower  in  Ohio  real  estate  is  in- 
volved is,  therefore,  conclusive  when  pleaded 
in  an  action  here  for  the  assignment  of 
dower,  and  the  same  question  between  the 
same  parties  can  not  be  relitigated  here: 
Mettler  v.  Warner,  11  O.  N.  P.  (N.S.)  363, 
21  O.  D.  (N.P.)  184. 

While  the  courts  of  one  state  can  not  ad- 
judicate directly  upon  the  title  to  lands  in 
another  state,  yet  if  the  title  is  only  inci- 
dentally involved  the  adjudication  is  binding. 
Accordingly,  where  an  Illinois  court  holds  an 
antenuptial  contract  barring  dower  to  be 
void,  this  is  conclusive  in  a  dower  case  in 
Ohio  between  the  same  parties:  Mettler  v. 
Warner,  11  O.  N.  P.  (X.S.)  363,  21  O.  D. 
(N.P.)  184.   See  also  Judgment. 

An  antenuptial  contract  is  governed  by  the 
law  of  the  matrimonial  domicile.  Such  con- 
tract made  in  Germany,  by  which  the  hus- 
band, for  valuable  consideration,  agreed  that 
all  property  then  owned  by  the  intended  wife, 
or  mutually  acquired  thereafter,  should  be 
hers,  is  not  contrary  to  our  policy,  and  being 
valid  there,  will  be  enforced  here.  Such 
property  can  not  be  levied  on  for  the  hus- 
band's debts,  and  a  levj-  will  be  enjoined  on 
bill  by  the  wife  by  next  friend:  Sckeferling 
V.  Buffmon,  4  O.  S.  241,  II  Longsdorf'a  Notes, 
90.   See  also  Conflict  of  Laws. 

S.   Agreement  as  to  Religion. 

Where  by  antenuptial  agreement  it  is  pro- 
vided that  any  children  should  be  brought  up 
in  a  particular  religious  faith,  and  after 
both  parents  are  dead,  relatives  on  each  side 


contend  for  the  guardianship,  the  court, 
other  things  being  equal,  must  appoint  the 
relative  of  the  agreed  faith:  In  re  Luck,  7 
O.  N.  P.  49,  10  O.  D.  (N.P.)  1.  See  also 
GUABDIAN  AND  Wa^ 

B.   Postnuptial  TBASSAcnoN. 
1.  Contraot», 
(a)    In  General. 

A  promise  by  a  wife  to  thereafter  conduct 
herself  toward  her  husband  as  a  wife  should, 
is  simply  a  promise  to  do  what  she  was  al- 
ready obligated  to  do,  and  does  not  consti- 
tute a  valid  consideration  for  a  release  by 
him  of  all  his  rights  present  and  prospective 
in  her  property;  but  inasmuch  as  such  a 
contract  is  purely  executory,  and  ground  does 
not  exist  for  an  application  of  the  principles 
of  quia  timet,  a  court  of  equity  will  refuse 
to  rescind  it  upon  the  petition  of  the  hus- 
band: Drewitz  V.  Drewite,  8  0.  N.  P.  (N.S.) 
261,  20  O.  D.  (N.P.)  62. 

The  wife  during  coverture  bas  no  power 
to  bind  herself  to  assent  to  a  change  in  a  set- 
tlement, otherwise  she  would  not  be  pro- 
tected; accordingly,  if  she  unites  with  tbe 
husband  in  conveying  away  land  to  be  se- 
cured to  her,  he  agreeing  to  give  her  a  l^acy 
in  lieu  thereof,  she  can  take  the  l^acy  or 
hold  his  estate  for  damages  for  breach  of 
contract,  but  she  must  elect.  She  can  not 
treat  the  whole  settlement  as  abandoned  and 
claim  dower:  Rom  t.  Koas,  2  Dec.  Rep.  181, 
2  W.  L.  M.  17.  . 

Jointure^  under  the  act  of  27  H.  Tm,  e. 
1056,  from  which  our  statute  is  almost  liter 
ally  borrowed,  is  a  competent  livelihood  of 
freehold  for  Uie  wife  of  lands  or  tenements, 
to  take  effect  presently  in  possession  or  profit 
aftor  decease  of  the  husband.  (1)  It  is  to 
take  effect  for  her  life  presently  after  the 
husband's  decease.  (2)  It  must  be  for  her 
own  life,  or  for  a  greater  estate.  (8)  It 
must  be  made  to  herself  and  to  no  other  for 
her.  {4)  It  must  be  In  satisfaction  of  her 
whole  dower  and  not  part  of  it.  (6)  It  must 
be  expressed  to  be  in  satisfaction  of  dower. 
(6)  It  may  be  made  either  before  or  after 
marriage:  Orogan  v.  Oarrison,  27  O.  S.  50, 
III  Longsdorf's  Notes,  344. 

Prior  to  the  legislation  of  1884  (81  v.  65, 
209),  a  married  woman  did  not  possess  legal 
capacity  to  enter  into  a  copartnership  with 
her  husband:  Pajpte  v.  Tkompton,  44  0.  S. 
192,  IV  Longsdorf's  Notes,  203. 

An  agreement  between  a  husband  and  wife, 
and  a  trustee,  as  to  a  legacy  to  her  not  yet 
collected,  was  sustained,  in  Woodbury  T. 
Pariah,  11  O.  S.  434,  II  Longsdorfs  Notes, 
518. 
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(b)  Loant. 

Where  money  is  saved  by  the  frugality  of 
a  wife,  or  earned  by  her,  and  is  borrowed  by 
her  husband,  who  gives  her  a  note  for  it,  this 
note,  though  void  at  law,  will  be  sustained 
in  chancery,  ajid  will  be  enforced  against 
his  estate,  even  if  the  earnings  and  savingii 
belonged  to  the  husband,  yet  the  giving  of 
the  note  showed  his  intention  to  appropriate 
them  to  her  separate  use,  and  this  will  be 
sustained  as  a  postnuptial  agreement,  no 
rights  of  creditors  interfering:  Wood  v.  War- 
den, 20  O.  518,  I  Longsdorfs  Notes,  922. 

A  note  of  a  husband  held  by  his  wife  for 
money  borrowed  by  him  of  her,  will,  after 
her  death,  be  regarded  as  an  equitable  claim 
against  "him,  and  a  release  of  it  by  her  will 
is  a  provision  beneficial  to  him:  Huston  v. 
Cone,  24  O.  H.  II,  III  Longtidorf's  Xotes,  156. 

If  a  husband  borrows  his  wife's  money  and 
giTBS  her  a  note  for  it,  this  shows  his  intent 
to  make  it  her  separate  property;  a  trustee 
is  not  necesBary  for  this,  and  she  may  com- 
pel his  administrators  by  suit  in  chancery  to 
pay  it:  Huber  v.  Buber,  10  O.  371,  I  Longs- 
dorfs Notes,  620. 

A  mortgage  by  a  husband  direct  to  his 
wife  to  secure  a  debt  is  void  as  a  grant,  but 
enforcible  as  an  equitable  lien  simply.  She 
does  not  release  or  postpone  her  equitable  lien 
by  joining  in  his  later  mortgage  to  a  creditor 
with  warranty  by  both  after  due  record  and 
condition  broken  of  her  own  mortage.  A 
mortgage  is  mere  security  iq  Ohio  except  as 
between  mortgagor  and  mortgagee:  Bank  v. 
Singer,  12  Bull.  324,  16  Bull.  179  [without 
opinion,  in  the  supreme  court]. 

A  postnuptial  parol  promise  of  a  husband 
to  his  wife  to  induce  her  to  pay  money  for 
his  benefit,  that  she  should  have  a  lien  on 
his  estate  for  the  amount,  and  that  the  sur- 
vivor should  have  the  property  of  both  for 
life,  will  be  specifically  enforced  in  favor  of 
the  wife  surviving:  Seelmeycr  v.  Seelmeyer, 
6  Dec.  Rfp.  1021,  9  Am.  L.  Rec.  551,  fl  Bull. 
67. 

Where  a  wife  furnishes  her  husband  with 
money  to  make  a  payment  on  his  indebted- 
ness to  a  creditor  to  whom  he  owed  two  over- 
due debts  on  one  of  which  his  wife  was  surety, 
equity  will  require  the  creditor  to  apply  the 
payment  on  the  debt  on  which  the  wife  in 
surety,  if  he  knows  ttiat  payment  was  made 
with  money  of  the  wife,  notwithstanding  the 
husband  at  the  time  of  payment  neglected  to 
direct  that  the  payment  be  so  made:  Bank- 
ing Co.  v.  Pelton,  1  O.  C.  C.  A.  100,  24  O. 
C.  D.  172  [affirmed,  without  opinion.  Bank- 
ing Co.  V.  Pelton,  SB  O.  S.  — ]. 


(c)  Oifti. 

A  wife  has  absolute  power  of  disposition 
over  separate  property,  except  as  restricted 
in  the  instrument  creating  it,  and  not  merely 
no  power  except  as  conferred:  Bardy  v.  Van 
Bwrlingew,  7  0.  8.  208,  n  Longsdorfs  Notes. 
29L 

Delivery  of  a  specified  part  of  the  separate 
property  to  the  husband  on  request  to  per- 
mit  him  to  pay  a  debt  with  it,  and  his  trans- 
fer of  it  to  his  creditor  for  the  purpose,  with 
her  knowledge  and  without  objection,  is  an 
express  assent  that  be  may  dispose  of  it  for 
his  own  use:  Frwno  v.  NinOinger,  41  O.  S. 
298,  IV  Longsdorfs  Notes.  62. 

Mere  indorsement  and  delivery  of  a  draft 
by  her  to  her  husband  is  not  an  assent  to 
his  appropriation  of  it,  though  an  express 
assent  is  not  necessary:  Fnme  v.  Nirdlinger, 
41  O.  S.  298,  IV  Longsdorfs  Notes,  62. 

The  presimiption  that  where  the  debt  of  a 
wife  is  paid  by  her  husband  with  his  own 
money,  a  gift  is  intmded,  does  not  apply 
where  the  debt  was  to  a  firm  of  which  the 
husband  was  a  member,  and  was  a  balance 
due  for  the  construction  of  a  building  on  a 
lot  owned  by  the  wife,  which  was  soon  after- 
ward sold  and  the  proceeds  retained  by  the 
husband  until  his  death:  SlUler  v.  McLean, 
11  0.  0.  C.  (N.8.)  424,  21  O.  C.  D.  64  [re- 
versing McLean  v.  Milter,  5  0.  N.  P.  (N.S.) 
67.  17  O.  D.  (N.P.)  628]. 

If  there  be  any  weakness  in  testimony  as 
to  declarations  of  a  deceased  wife  of  her  as- 
sent to  the  use  by  her  husband  for  his  ben- 
efit of  her  property  then  in  his  possession,  it 
lies  in  the  source  and  not  in  the  substance 
of  the  declarations:  Miller  v.  McLean,  11  O. 
C.  C.  (N.S.)  489,  21  O.  C.  D.  80  [reversing 
McLean  v.  Miller,  5  0.  N.  P.  (NJ3.)  67,  17 
O.  D.  (N.P.)  628]. 

Where  a  wife  has  full  knowledge  that  her 
husband  is  using  her  property  as  his  own, 
investing  part  of  it  in  real  estate,  taking 
title  in  his  own  name,  selling  part  and  re- 
investing the  proceeds  without  in  any  way 
recognizing  her  as  a  creditor  or  beneficiary, 
her  assent  thereto  during  more  than  thirty 
years  of  harmonious  and  affectionate  married 
life  is  clearly  corroborative  of  declarations 
that  a  gift  was  intended:  Miller  v.  McLean, 
U  O.  C.  C.  (N.S.)  489,  21  O.  C.  D.  80  [re- 
versing McLean  v.  Miller,  5  O.  N.  P.  (KS.) 
57,  17  0.  D.  (N.P.)  628]. 

A  transfer  by  a  husband  to  his  wife  of 
stocks  for  the  protection  of  himself  and 
family  against  the  vicissitudes  of  life  and 
fortune,  with  the  expectation  on  his  part  that 
he  was  to  be  i)ermitted  to  use  the  dividends, 
and  that  the  wife  was  to  make  a  will  be- 
queathing such  stock  to  him,  and  an  inten- 
tion on  the  part  of  the  wife  so  to  do,  does  not 
engraft  an  enforcible  trust  on  such  stock  in 
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favor  of  the  huaband:  Lamkin  v.  Robinson, 
10  O.  K.  P.  {N.S.}  1,  21  O.  D.  (N.P.)  13. 
[For  opinion  on  appeal,  see  Lamkin  v.  Robin- 
am,  IS  O.  a  C.  (N.8.)  126,  24  O.  C.  D.  91, 
vhich  was  affirmed,  without  opinion,  Lamkin 
T.  Rohinaon,  88  O.  8.  — ,  and  8teven$  v. 
Rolmuon,  86  O.  S.  — ].   See  also  Trusts. 

(d)    Releaae  of  Doww. 

A  contract  releasing  the  right  to  the  year's 
allowance  may  be  made  by  a  woman  with 
her  huaband  while  living,  provided  he  leaves 
no  minor  children :  In  re  Roth's  Ettate,  6  O. 
N.  P.  498,  9  0.  D.  (N.P.>  429. 

2.   Agency  as  Between  Husband  and  Wife. 

A  married  M'oman's  lease  of  her  husband's 
land  is  void.  If  he  could  ratify  it,  it  must 
be  declared  on  (the  action  was  for  rent)  as 
his  contract:  TuIUm  v.  Toung,  6  O.  294,  I 
Longsdorf's  Notes,  337. 

Whether  a  wife  giving  a  bill  of  sale  in  the 
husband's  presence  of  his  property  binds  him 
can  not  be  charged  as  matter  of  law,  but  is 
for  the  jury  to  determine  as  matter  of  estop- 
pel: Hides  T.  Cubbon,  4  Dec.  Rep.  408,  2 
Cler.  L.  Rep.  121. 

In  an  action  for  money  bad  and  received, 
if  the  evidence  only  shows  that  when  money 
was  in  the  house  the  wife  Icept  the  key  of 
^e  coffers  and  refused  her  husband  money 
at  his  request,  that  does  not  constitute  her 
his  graeral  agent  in  money  matte»:  Thomas 
T.  Bargrave,  W.  595, 1  Longsdorf's  Kotes,  47. 

If  a  wife  injured  In  an  accident  sends  for 
a  physician,  she  does  so  as  agent  of  her  bus- 
band,  and  he  alone  is  liable  for  the  bill  in 
the  absence  of  special  contract  to  the  con- 
trary; accordingly  this  item  can  not  be  in- 
cluded in  her  recovery  of  damages  for  the 
accident,  but  a  remittitur  in  the  reviewing 
court  will  be  allowed :  Toledo  T.  Dvffy,  13  O. 
0.  C  482,  7  O.  C.  D.  113.   See  also  Davages. 

Where  the  home  belongs  to  the  wife,  the 
husband  in  purchasing  an  article  therefor 
may  be  held  to  have  acted  as  the  agent  of 
his  wife,  notwithstanding  the  article  was 
diarged  to  him  individually:  Heater  Go.  T. 
Meckel,  9  O.  N.  P.  (N.S.)  581,  21  0.  D.  (N. 
P.)  722. 

A  wife  in  simply  making  known  to  her 
husband  her  desire  for  certain  medicine,  by 
reason  of  which  he  obtained  it,  does  not  con- 
stitute the  husband  her  agent  in  such  sense 
as  that  his  contributory  n^ligence  in  mak- 
ing the  purchase  can  be  imputed  to  her: 
Davis  V.  Ovamieri,  45  0.  S.  470,  IV  Longs- 
dorf's Notes,  289. 

Courts  of  equity  will  permit  a  husband  to 
become  trustee  or  agent  of  his  wife,  but  they 
have  invariably  had  a  scrupulous  regard  to 
the  rights  of  creditors,  and  if  the  character 


of  agent  E>e  assumed,  in  an  improper  case, 
equi^  disr^ards  it:  Qiidden  v.  Taylor,  16 
0.  S.  509.  II  Longsdorf  s  Notes,  796. 

Notices  of  the  amount  of  premium  due 
being  sent  to  the  insured,  whose  wife  is  the 
beneficiary,  and  he  pays,  the  law  will  treat 
him  as  her  agent  in  so  paying.  But  after 
they  have  separated,  and  his  letters  to  the 
company  show  notice  of  this,  he  is  not  her 
agent  either  to  receive  notice  or  to  surrender 
the  policy.  His  attempt  to  surrender  the 
policy  does  not  impair  his  wif^s  rights:  In- 
surance Co.  V.  Smith,  44  O.  S.  156,  IV  Longa- 
dorfs  Notes,  200.   See  also  Insurance. 

A  person  buying  necessaries,  either  food  or 
medicine,  for  his  wife  and  children,  is  pre- 
sumably acting  as  husband  or  father,  and 
not  as  mere  agent,  and  evidence  to  rebut  this 
presumption  must  be  quite  clear:  Davis  v, 
Quamieri,  45  O.  S.  470,  IV  Longsdorfs 
Notes,  289.    See  also  AoElfCT. 

Under  G.  C,  |i  7098  and  7999,  a  wife  has 
the  right  to  enter  into  a  partnership  with 
her  son  and  a  stranger,  and  to  employ  her 
husband  to  manage  the  business,  the  rela- 
tions of  husband  and  wife  not  interfering 
with  such  an  arrangement:  Bank  v.  Rice,  22 
O.  C.  C.  183,  12  0.  C.  D.  121. 

A  wife  may  join  with  her  husband  in  the 
execution  of  a  deed  and  the  plaeii^;  of  such 
deed  in  the  hands  of  a  third  person  to  be 
held  until  purchase  price  is  paid.  The  party 
holding  the  deed  becomes  the  agent  of  both 
husband  and  wife:  Farley  v.  Palmer,  20  O. 
S.  228,  II  Longsdorfs  Notes,  991. 

3.  Conveyamees. 

A  transfer  by  a  husband  to  bis  wife  of 
stocks  for  the  protection  of  himself  and 
family  against  the  vicissitudes  of  life  and 
fortune,  with  the  expectation  on  his  part  that 
be  was  to  be  permitted  to  use  the  dividends 
and  that  the  wife  was  to  make  a  will  be- 
queathing such  stock  to  him,  and  an  inten- 
tion on  the  part  of  the  wife  so  to  do,  does 
not  engraft  an  enforcible  trust  on  such  stock 
in  favor  of  the  husband:  Lamkin  v.  Robin- 
son, 10  O.  N.  P.  (N.S.)  1,  21  O.  D.  (N.P.) 
13  [for  opinion  on  appeal,  see  Lamkin  v. 
Robinson,  15  O.  C.  C.  (N.S.)  126,  24  0.  C. 
D.  01;  and  affirmed,  without  opinion,  Lamkin 
V.  Robinson,  88  O.  S.  — ,  and  Stevens  v. 
Robinson,  88  O.  S.  — ]. 

A  resulting  trust  exists  in  favor  of  a 
wife  whose  earnings  have  been  invested  in 
realty  in  ber  husband's  name  under  the  un- 
derstanding that  the  property  is'to  be  hers: 
Leibig  T.  Qrosskopp,  20  O.  D.  (N.P.)  38. 

A  conveyance  by  husband  to  wife  to  secure 
a  debt  does  not  extinguish  her  Axmet,  and 
will,  in  favor  of  his  creditors,  be  treated  as 

Digitized  by  Google 


HnSBAHI)  AHD  WIFB  IX. 


MM 


a  mortgage:  Bank  t.  OuntJier,  3  O.  K.  P. 
311.  3  O.  D.  (X.P.)  686. 

Ooe  who  buys  property  in  Mb  wife's  name, 
intending  it  to  be  held  for  him,  and  to  re- 
turn to  him  at  her  death,  is  entitled,  if  she 
deviBes  to  him  merely  a  life  estate,  to  a  re- 
ooayeyance:  Utopplekemp  y.  Stoppldcamp,  8 
O.  D.  (NJ*.)  099. 

A  conveyance  direct  from  husband  and  wife 
if  without  oOBsideration  is  a  nullify  both  at 
law  and  equity:  Fowler  v.  Trebem,  16  O.  8. 
493,  II  Longsdorf's  Notes,  70S. 

But  such  comeyance  will  be  sustained  in 
equity  though  the  consideration  be  merely 
meritorious  as  a  suitable  provision.  But  on 
such  consideration  equity  will  not  sustain  it 
to  the  prejudice  of  creditors  or  children  un- 
provided for.  The  burden  is  on  the  children 
complaining  to  show  that  they  are  without 
provision :  Crooks  v.  Crookt,  34  O.  S.  610.  Ilf 
Longsdorf's  Notes,  743. 

A  conveyance  of  land  worth  $1,000  by  a 
husband  direct  to  his  wife  in  consideration 
of  her  release  of  dower  in  other  lands  con- 
veyed worth  $20,000  will  be  supported  against 
his  subsequent  creditors;  Williama  v.  Wil- 
liams,  2  Dec.  Rep.  467,  3  W.  L.  M.  157. 

A  mortgage  directly  to  a  wife  as  a  provi- 
sion conditioned  to  be  void  if  the  mortgagor, 
or  bia  representatives  in  case  of  death,  pay 
her  out  of  the  premises  a  certain  sum,  will 
be  enforced  as  against  the  lieira  in  the  ab- 
sence of  opposing  equities.  It  is  not  execu- 
tory nor  testamentary,  but  is  a  conditional 
conveyance:  Allen  v.  Allen,  6  Dec.  Kep.  1223, 
13  Am.  L.  Rec.  215,  12  Bull.  89. 

If  a  husband  mortgages  his  farm  direct  to 
his  wife  for  valuable  consideration,  and  both 
afterwards  make  an  absolute  deed  to  a  third 
person,  she  joining  in  the  granting  clause 
and  releasing  dower  in  the  testatum  clause, 
this  discharges  her  mortgage  and  gives  the 
grantee  her  entire  interest:  Gregory  v.  Oreg- 
ory,  16  O.  8.  560,  II  Longsdorfs  Notes.  801. 

A  husband  and  wife  may  convey  her  sepa- 
rate estate  to  a  trustee  in  trust  to  reconvey 
to  the  husband,  or  to  him  and  herself  jointly, 
lie  is  not  like  a  guardian  over  her:  Lewis  v. 
Baldwin,  11  0.  352,  I  Longsdorfs  Notes,  565, 

If  a  husband  has  received  and  used  prop- 
erty of  his  wife  it  is  a  sufficient  considera- 
tion for  a  conveyance  to  her  use,  no  creditor's 
rights  opposing:  Hill  v.  West,  8  O.  222,  I 
Longsdorfs  Notes,  427. 

A  husband  conveyed  land  to  his  wife  at 
her  earnest  solicitation  through  a  trustee. 
She  afterwards  left  him  and  the  children,  and 
cojifesaed  a  judgment  on  which  the  land  was 
sold,  and  fie  seeks  to  set  aside  the  conveyance 
before  the  sheriff  has  made  a  deed  or  dis- 
tributed the  purchase  money.  It  was  held 
the  presumption  of  an  absolute  gift  was  not 
conclusive,  and  if  the  circumstances  rebut  it. 


the  claimant  has  the  burden  to  show  absence 
of  undue  influence,  or  an  abuse  of  the  rela- 
tion of  trust  between  husband  and  wife : 
Rankin  v.  Hankin,  10  Dec.  Bep.  430,  21  Bull. 
126. 

Canceling  unrecorded  deeds  does  not  revest 
title,  and  if  such  deeds  were  by  a  husband 
as  jointure  for  his  wife  in  lieu  of  dower,  her 
right  of  election  is  not  divested,  though  the 
destruction  was  with  intent  to  restore  the 
title  to  him:  Spangler  v.  Dukea,  39  O.  S.  642, 
III  Longsdorfs  Notes,  10S6.   See  also  Deeds. 

A  conveyance  by  a  husband  to  hie  wife 
through  a  trustee,  in  consideration  that  she 
make  no  claims  against  his  estate  as  widow, 
may  be  waived  and  dower  claimed  after  his 
death,  but  she  can  not  claim  both  (G.  C, 
§  8608) :  Spongier  v.  Duket,  39  O.  S.  642,  ni 
Longsdorfs  Notes,  1056.  See  also  WitLS, 
Legacies  and  Devises. 

Where  A,  a  debtor,  conveyed  his  property 
to  ooe  B  who  at  once  reconveyed  to  A's  wife, 
and  the  creditor  then  brought  suit  to  subject 
it,  making  A  and  B  parties,  but  not  A's 
wife,  and  pending  this  suit  A's  wife,  with  lier 
husband,  mortgaged  the  property  for  value, 
the  mortgagee's  title  is  good  against  a  buyer 
at  sheriff's  sale  under  the  suit.  A  person  is 
not  obliged  to  look  for  pending  cases  against 
a  former  owner  brought  after  he  has  parted 
with  his  title:  Detunler  v.  Louison,  18  0.  C. 

C.  434,  10  O.  C.  D.  05. 

A  mortgage  by  a  failing  debtor  to  a  trus- 
tee to  convey  to  the  wife  in  full  payment  of 
a  debt  inures  to  alt  creditors,  for  it  is  now 
legal  to  have  made  it  to  her  direct.  There 
is  no  difference  between  a  mortgage  to  secure 
a  debt,  and  one  to  pay  a  debt:  Building  Aa- 
sociation  v.  Hyndman,  6  O.  N.  P.  197,  8  O. 

D.  (N.P.)  573. 

A  mortgage  by  a  failing  debtor  to  a  trus- 
tee for  the  use  of  his  wife  to  secure  a  debt 
due  her  must  now  be  held  to  inure  to  all 
creditors,  for  it  is  non-  legal  to  have  made 
the  mortgage  to  the  wife  direct:  Bank  T. 
Miller,  9  O.  C.  C.  Ill,  6  O.  C.  D.  1. 

An  agreement  on  the  part  of  a  wife  to  re- 
frain from  bringing  an  action  agaijist  her 
husband  for  divorce  and  alimony  may  con- 
stitute a  sufficient  consideration  for  a  con- 
veyance of  property  by  him  to  her  and  an 
allegation  setting  up  such  consideration  is 
not  open  to  demurrer  for  its  adequacy  is  a 
question  of  proof,  depending  upon  circum- 
stances. Such  a  conveyance  will  not  be  set 
aside  where  the  wife  was  not  aware  at  the 
time  the  conveyance  was  made  of  any  fraud- 
ulent intent  on  the  part  of  the  husband  with 
respect  to  creditors :  Whitaer^  V.  Rednumdy  8 
O.  L.  R.  165. 

Where  S  sues  F  for  breach  of  promise  of 
marriage,  and  thereupon  F  marries  W,  who 
bad  knowledge  of  the  suit,  and  haTing  first, 
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in  eonsideration  of  W's  eoiuent,  trmnsferred 
to  her  mil  Mb  proper^,  worth  about  ^,000, 
it  was  held  that  the  marriage  eettlement  was 
groufy  disproportionate  to  Fa  circumBtanees, 
and  therefore  fraudulent  aa  against  S,  and 
the  property  will  be  subjected  to  her  judg- 
ment: Fiahar  v.  8ohlo»aer,  41  0.  S.  147.  IV 
Loi^adorfs  Kotes,  56.  See  also  Fa&tnittLENT 

OONTKYAITOXS. 


4.    Contract  for  Separatum. 

An  agreement  between  husband  and  wife 
providing  for  separation  by  the  terms  of 
which  the  wife  agrees  to  provide  for  the  chil- 
dren, does  not  relieve  the  husband  from  the 
duty  of  supporting  sneh  children ;  and  if  sup- 
port is  not  furnished  to  them  by  either 
father  or  mother,  a  third  person  who  fur- 
nishes such  support  may  recover  from  the 
husband  therefor:  Quigley  v.  Murphy,  4  0. 
N.  P.  1,  6  0.  D.  (N.P.}  680. 

It  is  not  a  defense  to  a  prosecution  under 
O.  C,  i  13008,  that  an  agreement  of  separa- 
tion was  entered  into  by  the  accused  and  his 
wife,  try  which  the  latter,  who  was  given  the 
eustody  of  their  minor  childron,  agreed  for  a 
valuabla  eonsideration  to  furnish  them  all 
proper  support,  and  that  after  the  mother 
became  unible  to  support  the  children  the 
aeeused  offered  to  support  them  if  she  would 
surrender  their  eustody  to  him*  which  she 
reused  to  do:  Bowm  T.  State,  66  O.  S.  236, 
IV  Longsdorf  s  Notes,  689. 

Where  a  post-nuptial  agreement^  reasonable 
in  itself,  is  fairly  made  between  hnaband  and 
wile,  wherel^  it  was  agreed  that  they  should 
theneeforward  live  separate  fnnn  each  other, 
that  she  should  not  claim  dower  in  his  lands, 
and  would  support  herself  and  three  of  their 
children  without  charge  to  him,  in  e«isid- 
eraUmi  whereof  he  should  cause  to  be  con- 
veyed to  her  in  fee  simply  for  her  separate 
use,  a  specified  portion  of  his  farm,  and  such 
agreement  has  been  executed  1^  the  wife, 
and  no  rights  of  creditors  or  of  bona  fide 
purchase ra  without  notice  interron^  and  he 
dies  wltiumt  causing  the  ecmveyance  to  be 
made,  such  amveyance  will  he  decreed  in 
equi^  to  be  made,  as  against  the  heirs  of  the 
husband  and  those  claiming  under  them  with 
a  notice  of  her  rights:  Thoma»  v.  Broum,  10 
U.  S.  247.  n  Longsdorfs  Notes,  431. 

Even  prior  to  the  enactment  of  G.  C.  8  ftOOO, 
a  parol  post-nuptial  agreement  between  hus- 
band and  wife,  made  in  view  of  a  voluntary 
separation,  and  fully  executed  on  the  part  of 
the  husband,  whereby,  for  a  consideration 
which,  in  the  light  of  all  the  circumstances 
of  the  parties  at  the  time  the  contract  was 
made,  was  fair,  reasonable,  and  just,  the  wife 
rdin^sbed  all  claim  to  a  distributive  share 
of  the  husband's  personal  estate  in  case  she 
23-e 


survived  him,  was  upheld  and  enforced  in 
equity;  and  tiie  interventicm  between  them  of 
a  trustee,  was  unneoesaaiy.  But  it  was  es- 
sential, that  tiie  terms  of  the  contract  should 
be  fair,  reasonable,  and  just  to  the  wif<^  in 
view  of  all  the  circumetancea  of  the  parties 
at  the  time  when  it  was  made;  and  such 
contract  ecmld  be  made  avaOaUe,  in  plead- 
ing, as  a  full  defense  to  an  action  1^  the 
wife  for  a  distributive  shan  of  her  deceased 
husband's  estate,  only  when)  aeeompanied 
by  such  averments  as  showed  it  to  have  been 
fair,  reasonable  and  just  to  her.  Where,  by 
the  terms  of  a  post-nuptial  contract  between 
husband  and  wife,  made  in  contemplation  of 
a  separation  of  the  parties,  the  husband 
agreed  to  pay  the  "wife  a  gross  sum  of  money 
in  hand,  in  consideration  of  which  she  agreed 
to  relinquish  all  claim  to  a  distributive  share 
of  his  personal  estate  in  case  she  survived 
him;  and  the  stipulated  sum  was  paid,  and 
received,  accordingly,  and  the  parties  ever 
afterward  lived  separate  from  each  other; 
and,  after  the  death  of  the  husband,  the  wife 
brought  an  action  for  the  recovery  of  a  dis- 
tributive share  of  bis  personal  estate  under 
the  statute,  it  was  held  that  the  facts  above 
stated  constituted,  prima  faoie,  a  good  de 
fense,  in  equity,  to  the  action  as  to  the 
amount  so  received  by  the  wife,  under  the 
contract:  Oarver  v.  Milter,  16  O.  S.  627,  II 
Longsdorfs  Notes,  798. 


While  post-nuptial  contracts  of  separation 
are  recognized  in  Ohio,  neither  husband  nor 
wife  will  be  aided  by  the  courts  in  the  en- 
forcement of  claims  arising  out  of  them  if 
the  contracts  bear  the  appearance  of  irregu* 
larity  or  unfairness:  Thoma  v.  Thorns,  1 
Hosea,  186  [affirmed,  without  opinion, 
Thomt  V.  Thom»,  73  O.  8.  833]. 

Release  of  all  right  in  real  property  "vested 
or  contingent"  in  articles  of  separation  and 
division  of  property  reasonably  and  fairly 
made,  will  not  affect  the  wife's  inheriting 
real  estate  if  the  husbcuid  dies  intestate.  The 
chance  of  inheriting  real  estate,  unlike  per- 
sonalty, is  a  mere  possibility  or  expectancy 
and  is  neither  a  vested  or  contingent  interest 
under  the  contract,  for  he  could  have  cut  it 
off  by  will:  Smith  v.  Smith,  67  O.  8.  27,  IV 
Longsdorfs  Notei^  706. 
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Articlee  of  Mparstion  aDd  the  covenants 
therein  are  not  void  as  against  public  policy: 
Settle  V.  Wilwn,  14  0.  267,  I  Longsdorfs 
Notes,  602. 

Death  of  the  wife  does  not  release  the  hus- 
band's covenant  to  pay  a  certain  sum  for  her 
support  because  not  needed,  the  payments  not 
being  from  time  to  time,  but  were  absolute 
and  once  for  all:  Settle  v.  Wiltm,  14  O.  257, 
1  Longadorf's  Notes,  665. 

Where  a  wife,  plaintiff  in  a  divorce  case, 
finding  her  evidence  probably  inadequate, 
agrees  out  of  court  to  accept  a  certain  sum 
as  alimony,  and  releases  all  further  claim  on 
her  husband's  estate  in  consideration  of  his 
ceasing  to  resist  the  case,  and  the  settlement 
is  approved  by  her  father  and  counsel,  and 
ber  petition  shows  that  she  had  a  good  idea 
of  the  value  of  the  husband's  estate,  and  she 
takes  a  divorce,  a  case  of  deception  and  over* 
persuasion  is  not  made  out,  and  she  can  not, 
after  the  husband's  death,  set  aside  the  settle- 
ment, nor  will  equity  assist  ber  to  undo  a 
fraud  on  the  court:  Sturdevemt  v.  Sturde- 
vant,  11  0.  N.  P.  (N.S.)  412.  See  also 
Divraci,  AuMo:rT  and  Oobtddt  or  Chil- 

DBIN. 

X.    CONVEYANCES  IN  FRAUD  OF 
RIGHTS  OF  SPOUSE. 

Under  the  circumstances  of  this  case,  mort- 
gages executed  by  the  husband  on  part  of 
his  property,  to  his  father,  before  his  mar- 
riage, and  four  years  before  the  separation 
from  his  wife  took  place,  will  not  be  set  aside 
as  far  as  the  wife's  right  to  alimony  is  con- 
cerned, although  these  mortgages  were  ex- 
ecuted voluntarily  without  request  therefor 
from  his  father  and  although  it  seems  prob- 
able that  in  executing  them  he  was  looking 
forward  to  a  time  when  he  might  be  expected 
to  respond  in  alimony  to  his  intended  wife: 
Chittenden  v.  Chittmtlfn,  22  0.  C.  C.  498, 
12  O.  C.  D.  626. 

Where  a  husband  contemplating  to  abandon 
bis  wife  executes  a  mortgage  covering  all  his 
property,  to  secure  a  pretended  indebtedness, 
but  in  fact  without  consideration  and  for  the 
purpose  of  defeating  any  judgment  for  ali- 
mony she  might  recover  in  a  suit  for  divorce 
and  alimony  which  she  might  subsequently 
institute  on  the  ground  of  his  abandonment 
of  ber,  such  mortgage  is  a  fraud  on  her 
rights:  and  the  rights  of  no  innocent  parties 
intervening,  it  will  be  set  aside  as  against 
her  claim  for  alimony,  although  the  husband 
by  false  representations  had  induced  bis  wife 
to  join  him  in  the  execuUon  of  such  mort- 
gage: Chittenden  v.  Chittenden,  22  0.  C.  C. 
498,  12  O.  C.  D.  526. 

Where  in  such  ease  the  mortgage  was  ^• 
ecu  ted  by  the  husband  to  his  brother-iit-It.w, 


the  consideration  being  a  pretended  indebted- 
ness to  his  father  to  whom  the  mortgage  was 
then  assigned,  who,  however,  did  not  know 
of,  nor  request  the  execution  of  such  mort- 
gage, it  was  held  that  the  son  was  acting 
in  the  transaction  as  the  agent  of  his  father, 
and  whether  the  father's  claim  was  valid  or 
not,  he  was  bound  by  the  fraud  thus  c<Hn- 
mitted  by  his  son  on  the  rights  of  his  wife 
whether  he  had  knowledge  of  his  son's  inten- 
tions or  not,  and  the  mortgage  in  the  father's 
liands  would  be  set  aside  as  against  the  rights 
of  his  son's  wife  for  alimony:  Chittonden  v. 
Chittenden,  22  O.  C.  C.  498,  12  O.  C.  D. 
526. 

A  husband  conveyed  to  bis  wife  the  home- 
stead prt^rty  which  thereafter  was  always 
treated  and  spoken  of  by  him  mm  ber  pit^ 
erty,  but  four  years  lat«r,  and  a  week  before 
he  separated  from  bis  wif^  he  filed  for 
record  a  quitdaim  deed  1^  hte  wife  to  him- 
self for  the  same  pn^ierty,  oliuming  that  the 
quitclaim  deed  was  ezecat«d  by  ber  •imnlta- 
neously  with  bis  deed  to  her  for  the  property, 
but  she  denied  the  execution  ni  such  quit- 
claim deed  and  knew  nothing  of  it.  It  was 
h  Id  that  she  never  baving  Imowingly  signed 
and  executed  meb  deed,  it  would  be  sat  aside 
and  caneeledt  Chittemdm  v.  OhUimdm,  £2 
O.  C.  d.  498,  12  0.  C.  D.  626. 

A  bosband's  eonveyanoe  of  personal^  in 
trust  for  bis  grandchildren,  made  on  his 
deathbed,  in  lieu  of  a  will,  with  the  de- 
clared intent  of  excluding  the  wife  trom  ber 
distributive  share  of  his  personalty  is  void 
as  to  her:  McCammon  v.  Butnmona,  13  Dec 
Rep.  364,  4  Gaz.  289,  2  D.  596. 

A  husband  compelled  to  pay  antenuptial 
d^ts  of  the  wife  reduced  to  judgment  is 
in  equity  her  creditor,  for  her  property  is 
primarily  liable,  and  he  can  pursue  her  sepa- 
rate property  and  set  aside  fraudulent  con- 
veyances of  it  made  in  contemplation  of 
marriage:  Weaterman  v.  Weeterman,  26  O. 
S.  500,  III  Longsdorfs  Notes,  266  [aflbrmbig 
Weaterman  v.  Weaterman,  8  Dee.  R^.  SOI, 
9  Am.  L.  IReg.  690]. 

A  conveyance  by  a  man  who  has  entered 
into  a  contract  of  marriage  which  subse- 
quently takes  place,  of  a  portion  of  his  land 
to  his  sons  by  a  former  marriage,  without 
consideration  other  than  love  and  affection, 
and  without  the  Icnowledge  or  consent  of  his 
contemplated  wife,  is  a  fraud  on  her  marital 
rights,  and  she,  at  his  death,  is  entitled  to 
dower  therein:  Ward  v.  Ward,  68  0.  8.  126, 
IV  Longsdorfs  Notes,  •860. 

A  husband  may  by  gift  inter  vivot  of  all 
his  property  deprive  his  wife  of  any  share 
therein  at  bis  death  although  done  for  tbe 
purpose  of  excluding  ber  frcHU  inheriting  any- 
thing  from  bim  for  his  dominion  over  his 
I  personalty  is  absolute  and  she  is  not  a  quasi 
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enditort  Brodt  v.  fiamMlI*,  7  0.  N.  P.  79,  9 
O.  D.  (NJ>.)  503. 

Thpogh  mch  gift  was  made  during  the  laat 
deknew  yet  if  abaohite  and  not  revocable  on 
reoorery  or  ocnditioned  on  dying  it  is  not  a 
gift  oauM  MortM  or  testamentary  and  ex* 
eludes  tlie  wife:  Brodi  t.  RamnOi;  7  0.  N.  P. 
79,  9  O.  D.  (N.P.)  503. 

Under  the  lav  of  KMituoky  vhieli  gives  to 
the  husband  all  the  wif^s  personal  pn^rty 
after  parent  of  ddits  her  admiidstrator  and 
not  the  husband  ean  bring  suit  to  recover  per- 
sonalty which  she  had  eonv^ed  without  his 
emswtt  JSeed  v.  Jordan,  12  O.  C  a  161.  S 
a  a  D.  027. 

Where  a  husband  T(dnntarily  and  without 
oomUderation,  disposes  of  his  interest  in  real 
estate,  though  it  be  only  an  equity  therein, 
during  coverture,  without  the  knowledge  or 
consent  of  his  wife,  it  is  a  fraud  on  h^  mar- 
ital rights,  and  she,  at  his  death  is  entitled 
to  dower  in  such  proper^;  Fast  t.  Umhtutgh, 
22  O.  a  C.  409,  12  O.  C.  D.  434.  See  also 
UnSBA^fD  AND  Win. 

A  bona  fide  purchaser  of  such  property  at 
judicial  sale,  without  any  knowledge  or  no- 
tice of  this  equitable  claim  of  dower  by  the 
widow,  would  h<^d  it  free  from  such  claim  of 
dower:  Fast  v.  Umbaugh,  22  O.  C.  C.  409, 
12  0.  C.  D.  434.  See  also  Doweb. 

A  wife  who  purchases  property  by  her  bus- 
band's  n^otiations  is  chargeable  with  bis 
knowledge  that  the  grantor  is  conveying  to 
defraud  his  wife  of  prospective  alimony :  Tate 
T.  Tate,  19  O.  C.  C.  632,  10  0.  C.  D.  321. 

XI.   CONVEYANCES  BY  MARRIED 
WOMAN. 

A  married  woman's  covenant  of  warranty 
in  her  deed  duly  executed  estops  her  to  set 
up  an  after-acquired  title,  though  she  ean 
not  be  held  in  damages  upon  it:  HiU  v.  Weat, 
8  O.  222,  1  LongadorFs  Notes,  427.   See  also 

XSTOFPBL. 

A  wUtfn  mortgage  of  her  omi  pn^wrty  to 
seonre  her  husband's  note  for  his  own  debt 
otenpiss  the  plaee  of  a  surety,  and  is  rdeased 
1^  a  definite  oontraet  of  extension:  Biamherg 
T.  Albert,  40  O.  S.  631,  IV  Longsdorf  s  Notes, 
4S. 

The  hiuband'a  answer,  disclaiming  title  and 
admitting  her  righ^  does  not  divest  his  title 
and  enaUe  her  to  recover.  It  is  not  a  form 
of  conveyance  known  to  the  law:  Olark  v. 
Olark,  20  O.  S.  128,  II  Longsdorf  s' Notes, 
983.  See  also  EjxcnmrT. 

Where  6,  in  1852,  for  full  value  sold  real 
estate  to  P,  and  conveyed  it  by  warranty  deed 
in  whieh  S's  wife  "released  and  forever  quit- 
claimed all  her  Interest  1^  way  of  dower  or 
othenrise,"  and  S  has  been  in  possession  ever 
since,  and  in  1898  discovered  that  the  land 


stood  in  S's  wife's  name,  it  was  held  that  it 
appearing  to  have  been  the  intention  of  all 
parties  to  convey  a  fee,  the  deed  would  be  re- 
formed: Poag  V.  Shaw,  10  0.  a  C.  4M,  6  O. 
C.  D.  623.  See  also  Dcms. 

Rule  of  no  new  title  acquired  1^  partition 
does  not  apply  to  amicable  partition  deeds, 
especially  if  on  independent  consideratioa. 
Accordingly,  if  a  husband  and  wife  partition 
lands  held  in  common,  by  mutual  deeds 
through  a  trustee  for  vaiuable  consideration, 
her  rights  are  to  be  determined  by  the  law  as 
it  then  was:  Herehiaer  v.  Flormce,  39  0.  S. 
616,  III  Longsdorfs  Notes,  1046.    See  also 

PABTmON. 

If  a  husband  buys  land  agreeing  to  assume 
an  outstanding  incumbrance,  and  the  deed  is 
for  his  convenience  made  to  his  wife  without 
consideration  on  ber  part,  she  bolds  subject 
to  his  covenant  in  the  contract  to  assume  the 
incumbrance,  and  if  evicted  on  it  can  not  re- 
cover from  the  grantor :  Reid  v.  Sycka,  27  O. 
S.  285,  III  Longsdorf's  Notes,  356.  See  also 
Vendor  and  Purchabeb. 

A  defective  deed  of  husband  and  wife  can 
not  be  rectified  as  against  the  wife.  If  the 
defect  is  clerical  only  it  is  not  necessary  to 
rectify  it.  It  was  questioned  but  not  de- 
cided whether  omission  of  names  in  the 
granting  clause  is  clerical:  Carr  v.  Wil- 
liama,  10  O.  306,  I  Longsdorf's  Notes,  612. 

A  deed  of  a  married  woman's  land  made  by 
her  husband,  she  merely  releasing  dower  in 
the  testatum  clause,  and  not  joining  in  the 
granting  clause,  does  not  convey  her  fee.  Al- 
though it  was  intended  to  convey  her  fee  the 
mistake  is  not  a  clerical  one  because  not  on 
the  face  of  the  deed.  To  correct  it  would  be 
making  a  new  deed,  and  this  can  not  be  de- 
creed against  a  married  woman.  Such  decree 
can  not  be  distinguished  from  enforcing  spe* 
ciflc  performance:  Purcell  v.  Qoahom,  17  0. 
106,  I  Longsdorf's  Notes,  798. 

Where  a  mortgage  by  a  man  and  his  wife 
covering  land  be  never  owned  and  omitted 
the  intended  land,  was  executed  prior  to  tlie 
act  of  1840,  "to  give  additional  security  to 
land  titles,"  It  ean  not  be  reformed  as  against 
the  wife,  but  only  as  to  the  husband,  and  the 
land  is  subject  to  her  dower:  Davenport  r. 
Sooil,  6  0.  S.  469,  II  Longsdorfs  Notes,  247. 

The  oonstitution.  Art.  II,  {  28,  and  O.  C, 
1 12210,  are  permissive  and  not  mandatory, 
and  the  courts  may  determine  when  they  will 
effectuate  an  Invalid  instrument.  They  will 
not  do  so  as  against  a  party  equal  in  merit, 
as  a  defective  deed  by  a  father  to  one  son, 
on  merely  meritorious  consideration,  leaving 
another  son  unprovided  for:  Hout  v.  Bout, 
20  0.  S.  119,  II  Longsdorf's  Notes,  983. 

A  retrospective  act  curing  defective  certifi- 
cates of  acknowledgment  is  valid  and  does  not 
create  a  title,  but  makes  that  a  good  title 
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which  the  parties  meant  to  make  good :  Bar- 
ton V.  Morria,  15  O.  408, 1  Longsdorra  Notes, 
'  717. 

The  act  of  183S,  curing  defects  in  acknowl- 
edgmentB  of  deeds,  though  retrospective,  does 
not  divest  vested  rights  nor  assume  judicial 
powers  and  is  valid:  Chemut  v.  Shane,  16 
O.  599,  I  Longsdorfs  Notes,  787  [overruling 
Silliman  v.  Cummins,  13  O.  116,  I  Longsdorf's 
Notes,  627;  Conncll  y.  Connetl,  6  O.  353,  I 
Longsdorf  s  Notes,  341 ;  Good  v,  Zercher,  12 
0.  304,  I  Longsdorf's  Notes,  613]. 

The  constitutional  ri^ht  to  pass  retroactive 
laws  curing  errors  (Art.  II,  i2S),  sustains 
a  statute  to  permit  courts  to  correct  mistakes 
in  the  deeds  of  married  women,  theretofore 
executed,  as  where  her  name  is  omitted  in 
the  granting  clause  of  a  deed  of  her  land. 
The  omission  extends  to  correcting  mistakes 
in  the  body  of  the  deed  as  well  as  on  the 
execution — omission  by  parties  as  well  as  by 
officers:  OosAom  v.  Purcell,  11  O.  S.  641,  II 
Longsdorf's  Notes,  637  [affirming  Purcell  v. 
(loahom,  13  Dec.  Rep.  56,  2  D.  90]. 

A  married  woman's  deed  without  her  hus- 
band joining  is  a  nullity,  both  aa  a  convey- 
ance and  as  a  contract  to  oonvey  {infra,  33). 
And  this  is  not  an  "tnnisflion"  under  consti- 
tution. Art.  II,  S  28,  which  can  be  cured  by 
a  judgment.  Only  an  imperfect  deed  can  be 
cured  and  not  a  void  one:  Miller  v.  Hine,  13 
O.  a,  565,  II  Longsdorfs  Notes,  628  [follow- 
ing Qoahom  v.  Purcell,  11  O.  S.  641,  II  Longs- 
dorfs  Notes,  537]. 

Where  the  deed  of  a  husband  and  wife  was 
intaided  to  conTey  the  entirety  of  land  owned 
by  tbem  in  common,  but  by  mistake  only  con- 
veys the  husband's  share,  and  the  wife's 
dower  therein,  the  court  can,  under  the  act 
of  1857,  correct  the  mistake,  for  here  is  a 
deed  to  correct,  and  the  question  is  to  what 
eident,  unlike  former  cases,  where  the  deed 
was  a  nullity:  Smith  T.  Turpin,  20  O.  S. 
478,  n  Longsdorf  8  Notes,  1012. 

O.  C,  1 12219,  premita  curing  a  conv^anee 
«f  husband  and  wife,  defective  by  reason  of 
an  error,  defect  or  mistake,  but  does  not  au- 
thOTiEe  compelling  a  married  woman  to  spe 
eifteally  perform  a  contract  Hence,  if  she 
did  not  sign  or  seal  the  deed  it  is  not  her 
conveyance,  though  she  adcnowle^ed  it  be- 
fore an  officer,  and  though  the  husband  duly 
executed  it.  Nor  is  it  her  instrument  in 
writing  under  G.  C,  §  11643:  Kolteribrock  r. 
Craeraft,  36  0.  S.  584,  III  Longsdorfa  Notes, 
876  [affirming,  Craeraft  v.  Roach,  6  Am.  L. 
Sec.  83,  2  Bull.  101]. 

If  the  acknowledgment  fails  to  state  sep- 
arate examination  of  and  explanation  to  a 
married  woman,  the  court  can  not  correct  it 
under  the  act  of  1857  without  evidence  that 
the  statute  was  complied  with,  or  at  least 
that  she  signed  voluntarily  and  understand- 


ingly:    Carney  v.  Bopple,  17  O.  8.  3»,  11 
Longsdorf's  Notes,  812. 

The  act  applies  to  mistakes  in  the  admowl- 
edgment  as  well  as  in  the  bo^  of  the  deed; 
hence,  the  omission  to  certify  the  separate 
examination  <d  the  wife  can  be  corrected: 
Kilboum  v.  Fvry,  26  0.  S.  163,  III  Longs- 
dorfe  Notes,  293. 

A  conveyance  of  a  wife's  land  duly  attested, 
but  acknowledged  defectively  1^  the  wife,  and 
not  at  all  by  the  husband,  is  a  deed  or  con- 
veyance within  the  curative  statutes  (G. 
{  12215) :  Dengenhart  T.  Craeraft,  35  O.  8. 
549,  III  Longsdorfs  Notes,  876. 

If  they  manifestly  intended  to  convey  tux 
lands,  but  failed  by  acknowledging  the  deed 
before  an  i^cer  not  authorised,  or  beeaiue  hia 
certificate  is  defective  in  form,  the  convey- 
ance is  curable  under  such  statute:  Dmgm- 
hart  T.  Craeraft,  36  O.  8.  649,  III  Longsdorfs 
Notes,  875. 

In  such  actions  the  wife's  acta  and  declara- 
tions at  and  after  executing  the  deed  are  ad- 
missible: Kilboum  V.  Fury,  26  0.  S.  153,  III 
Longsdorfs  Notes,  293.    See  also  Refobha- 

TION. 

A  married  woman  can  not  show  that  the 
acknowledgment  was  certified  before  she 
signed,  as  against  an  Innocent  party:  Ford 
V.  Osborne,  45  O.  8.  1,  IV  Longsdorfa  Notes, 
247.   See  also  Aoknowi.edohejjt. 

A  wife's  mortgage  was  made  to  secure  her 
husband's  note,  given  to  raise  money  to  pay 
the  debt  of  a  company  of  which  he  was  presi- 
dent, the  money  being  raised  on  the  note  of 
the  company  with  the  mortgage  as  collateral, 
the  lender  knowing  the  mortgage  was  de- 
signed as  security  for  the  loan.  The  com- 
pany's note  was  renewed  without  the  mort- 
gagor's consent,  and  was  soon  after  surren- 
dered and  marked  "paid"  on  the  lender's 
books  and  a  new  note  substituted.  It  was 
held  that  the  mortgage  was  released:  /nsitr- 
ance  Co,  v.  McDonnell,  41  O.  S.  660,  IV  Longs- 
dorfs Notes,  61  [affirming  Insuranoe  Co.  r. 
tfoDonnell,  8  Dee.  Rep.  302,  7  Bull.  68]. 

XII.    POWER  OF  MARRIED  WOMAN  TO 
MAKE  A  WILL. 

Under  the  statutes  of  Ohio,  a  married 
woman  can  make  a  will  devising  real  estate 
held  in  her  own  right:  Alien  T.  Littte,  5  O. 
66,  I  Longsdorfs  Notes,  248. 

The  fact  that  a  married  woman  lives  sepa- 
rate and  apart  from  her  buaband  does  not 
preclude  her  from  making  a  will:  Attm  T, 
Little,  5  O.  66,  I  Longsdorfs  Notes,  248. 

Neither  the  provision  in  the  ordinance  for 
the  government  of  the  territory  of  the  United 
States  northwest  of  the  river  Ohio  (Land 
Laws  of  Ohio,  252),  the  act  of  June  19,  1796, 
nor  the  act  of  January  6,  1805,  which  were 
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the  earliesi  enactinents  in  tiUs  state  relating 
to  wills,  expressly  anthorized  a  married 
woman  to  make  a  will.  It  was  by  the  act  of 
February  18,  1808,  tbat  this  power  was  first 
expressly  emif erred  upon  married  wtmien: 
Alien  T.  Little,  6  0.  66,  I  Longsdorf's  Notes, 
248. 

At  common  law^  real  estate  could  not  poaa 
by  will.  By  the  statute  of  32  Henry  VIII, 
cap.  1,  it  is  enacted,  "that  all  and  every 
person  or  persons  having,  or  which  ahall 
hereafter  have,  any  manors,  lands,  tenements, 
or  hereditaments,  holden  in  socage,  or  in  the 
nature  of  socage  tenures,  shall  have  power  to 
give,  dispose  of,  will,  and  devise  the  same,  by 
his  last  will  or  testament."  This  statute 
contains  no  clause  of  restriction  as  to  the 
person  who  might  devise.  It  is  general  in  its 
terms— "all  and  every  person  or  persons."  In 
giving  a  construction  to  it,  the  courts  seem 
to  have  been  inclined  to  limit  the  power  of 
devising  to  those  persons  who,  by  the  prin- 
ciples of  the  common  law,  were  enabled  to 
bind  themselves  by  contract  That  doubts 
existed  as  to  the  propriety  of  this  construc- 
tion, is  apparent  from  the  fact  that  at  the 
very  next  session  of  parliament  it  was  deemed 
necessary  to  pass  an  explanatory  act.  Section 
14  of  the  34  and  35  Henry  VIII.,  cap.  5, 
enacts,  "that  no  wills  or  testaments  made  of 
any  manors,  lands,  tenements,  or  heredita- 
ments, by  any  woman  covert  or  person  wiUi- 
in  the  age  of  twenty-one  years,  or  by  idiots, 
or  by  any  person  of  non-sane  memory,  shall 
be  taken  to  be  good  and  effectual  at  law": 
Allen  y.  Little,  6  O.  66,  I  Longadorfs  Notes, 
248. 

XIII.    POWER  TO  SUE  AND  BE  SUED. 
A.  In  General. 

A  right  of  action  by  a  married  woman  is 
determined  by  the  statute  in  force  when  the 
right  accrued:  Ham  t.  Kttnei,  56  0.  S.  631, 
IV  Ijongsdorfs  Notes,  697;  Tooum  v.  Allen, 
58  0.  S.  280,  IV  Longsdorfs  Notes,  738;  Bun- 
ning  v.  Bertelmg,  6  O.  N.  P.  167,  7  O.  D. 
(N.P.)  129. 

Removal  of  a  married  woman's  disability 
to  sue  in  1883  (for  present  statute,  see  G. 
C,  8  11229],  did  not  cause  the  statute  to 
I>egin  to  run.  An  earlier  form  of  G.  C, 
tl  11236  and  26,  require  the  statute  in  force 
when  the  cause  of  action  accrued  to  apply. 
Hence,  where  she  loaned  five  hundred  dollara 
in  1878  of  her  separate  property,  she  could 
sue  on  the  loan  in  1892:  Ham  v.  Kunei,  56  O. 
S.  531,  IV  Longsdorf's  Notes,  697.  See  alao 
LiUITA-nON. 

Q,  C,  8  11501,  did  not  enlarge  or  vary  the 
liabilities  of  a  married  woman,  but  funda- 
mentally changed  the  form  of  the  remedy: 
HUl  V.  Myen,  46  O.  8.  183,  IV  Longsdorfs 


Notes,  318;  Smith  v.  Frame,  3  0.  C.  C.  687, 
2  O.  0.  D.  339. 


B.  PoWEB  TO  Sue. 

A  married  woman  could  not  maintein  eject- 
ment for  lands  conveyed  to  her  as  general 
property,  before  the  act  of  1861,  for  her  hus- 
band had  the  right  of  possession;  Clark  v. 
Clark,  20  0.  S.  128,  II  Longsdorfs  Notes. 
983. 

The  husband's  answer,  disclaiming  title 
and  admitting  her  right,  does  not  divest  his 
title  and  enable  her  to  recover.  It  is  not  a 
form  of  conveyance  known  to  the  law:  Clark 
V.  Clark,  20  O.  8.  128,  II  Longsdorfs  Notes, 
983.   See  also  Ejeothent. 

Inducing  a  husband  by  fraud  to  pay  one 
thousand  two  hundred  dollars  for  land  worth 
only  one  hundred  dollars,  which  be  had  the 
defendant  convey  to  his  wife.  Is  a  cause  of 
action  in  him  alone,  and  not  in  both,  and  an 
action  in  favor  of  both  is  erroneous:  Bartgee 
V.  O'Keil,  13  0.  S.  72,  II  Longsdorfs  Notes, 
508.   See  also  Pabties. 

SfajTied  women  whose  shares  are  separate 
estate  may  unite  with  persons  sui  jurie  in 
renting  to  eotenaate,  and  may  unite  without 
joining  the  husbands  in  an  action  for  rent. 
The  husbands  are  not  necessary  parties  unless 
they  have  an  interest  in  the  rent  of  Uieir 
vrives'  property:  Cakoon  T.  Kinen,  42  O.  8. 
190,  IV  Longsdorfs  Notes,  104.  See  also 
Tenants  in  Covhon. 

The  ori^nal  decree  will  not  be  reversed  as 
to  who  had  no  interest  in  it,  though  she  was 
under  disability:  Kay  v.  Wateon,  17  O.  27, 
I  Longsdorfs  Notes,  798.  See  also  Bixl  of 
Hbtiew. 

Actions  for  tort,  such  as  for  personal  in- 
juries one  spouse  against  the  other,  not 
maintidnable:  State  v.  PhUUpe,  85  O.  8.  317. 

A  widow  can  sue  her  husband's  executors 
for  money  loaned  to  the  husband:  Hvrtbut 
V.  Wade,  40  O.  S.  603,  IV  Longsdorfs  Notes, 
44. 

Both  husband  and  wife  must  join  for  in- 
jury to  the  rights  of  the  wife's  person, 
whether  from  torte  or  contracte.  Accordingly, 
for  malpractice  of  a  physician  sent  for  by  the 
husband  to  treat  the  wife,  the  averment  of  a 
contract  by  both  ia  not  a  variance:  Oallaher 
v.  Thompson,  W.  466,  I  Longsdorfs  Notes,  37. 

A  note  to  a  married  woman  remains  hers 
until  her  husband  asserte  his  marital  righte; 
accordingly,  she  can  recover  judgment  on  it 
by  next  friend,  if  no  objection  is  raised  to  her 
capacity  to  sue  alone  or  for  the  nonjoinder 
of  the  husband:  Hoop  v.  Plummer,  14  O.  8. 
448,  II  Longsdorfs  Notes,  674. 

The  wife's  right  to  sue  alone  is  not  com- 
pulsory (but  now  see  G.  C,  8  11245),  and 
she        join  her  husband,  and  a  joint  judg- 
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Dunt  nsy  be  rmdered:  JMii]k«tm«r  T.  Carter, 
31  0.  8.  670,  in  Loogadorfi  Notes.  607 
laAmitig  Carter  t.  ReMuimer,  4  Dec.  Rep. 
148,  1  Cler.  L.  Rep.  7S]. 

She  may  me  alone  for  tort  committed  upon 
her  u>  for  assault  and  battery:  StevCTtaon 
V.  Morria,  37  0.  S.  10,  III  Longsdorfs  Notes, 
887;  AtMejf  T.  RocJeicell,  43  O.  S.  886,  IV 
Lmgsdorfs  Notes,  172;  Cornell  v.  Durke,  7 
Dee.  Rep.  580,  4  Bull.  31. 

Slander  of  the  wife  may  be  sued  by  her  and 
her  husband  jointly,  as  her  reputation  is  not 
her  separate  property,  but  is  bis  as  well: 
And^aon  v.  Pack,  4  Dee.  Rep.  495,  S  Clev. 
L.  Rep.  260.  4  Bull  696. 

A  wife  living  sqwrate  from  her  husband 
reason  of  his  abuse,  and  having  property 
decreed  to  her  as  alimony,  may  sue  at  law 
in  regard  to  such  property  without  joining 
the  husband :  Benadwn  v.  Pratt,  1  O.  S.  408. 
I  Longsdorfs  Notes,  992. 

If  the  husband  voluntarily  renounce  his 
rights  by  abandoning  his  wife  in  a  foreign 
country,  and  she  comes  here  to  live,  she  may 
contract  as  to  necessaries,  and  sue  and  be 
sued  as  a  feme  sole:  Wagg  T.  Oibboiu,  5  O. 
S.  680,  II  Longsdorfs  Notes,  206;  haytm  v. 
Conover,  1  Dec.  Rep.  186,  3  W.  L.  J.  364. 

If  the  wife  loans  money  known  to  be  her 
separate  property^  the  nihuquait  act  itf  the 
debtor  in  giving  notes  for  it  to  Uie  fauaband 
does  not  make  him  trustee  of  an  express 
trust  for  her.  but  die  can  sue  by  WKt  friaid: 
StoMMf*  T.  WttUeer,  12  Dee.  Rep.  277.  1  H. 
637. 

The  wife  should  sue  1^  next  friend,  and 
not  with  her  husband,  to  recover  her  seiMU«te 
property.  If  he  Is  a  party  it  should  be  as  a 
defendant.  So,  thouf^  the  property  be  a  debt 
for  which  notes  to  the  hndtsnd  were  made: 
Stamnua  v.  WoDter,  12  Dee.  Rep.  277.  1  H. 
537. 

A  wife,  in  the  absmce  of  the  husband, 
having  charge  of  the  home  and  the  general 
management  of  affairs,  is  not  by  virtue  of 
that  relation  authorized  in  bis  name  to  in- 
stitute a  erimijial  prosecution  and  make  him 
thereby  liable  (or  damages  if  the  charge  turns 
out  to  be  erroneous:  Miles  T.  Salitburjf,  21 
O.  C.  C.  333,  12  O.  C.  D.  7. 

G.  C,  H7095,  et  seq.,  as  amended  93  v. 
132,  placing  a  married  woman  on  the  plane 
of  a  feme  sole,  can  not  be  given  retroactive 
effect  or  be  applied  to  causes  of  action  which 
arose  prior  to  its  enactment:  Railicay  Co.  v. 
Harber,  12  O.  C.  D.  648. 

A  married  woman  can  maintain  an  action 
at  law  in  her  own  name  to  recover  a  money 
judgment  against  her  husband  for  money 
loaned  to  him:  Brenneman  v.  Brenneman,  1 
O.  N.  P.  332,  3  O.  D.  (N.P.)  S92. 

Disability  of  a  party  who  is  not  suing  by 
next  friend — as  a  married  woman  suing  to 


quiet  title  in  1870-^K)t  being  objeeted  befor» 
going  to  trial,  it  is  then  too  late:  Woog  t. 
Bamhart,  41  O.  8.  177.  IV  Longsdorfs  Notes, 
67.   See  also  Pabtieb. 

A  wife  sned  with  her  husband  for  tMspaaa 
by  her  on  a  private  all^,  in  which  she  claims 
an  easement,  may,  in  default  of  answer  by 
her  husband,  make  a  separate  defense,  and  if 
good,  it  is  complete  for  both:  Lowe  v.  Ret^ 
gate,  42  O.  S.  329,  IV  Loi^orfa  Note%  116. 
8ee  also  Puudiitgs. 

A  married  woman  living  with  her  husband 
may  maintain  an  action  in  her  own  name  for 
services  in  giving  special  care  and  attention 
to  an  invalid  for  whose  board  and  lodging 
in  their  home  her  husband  has  already  re* 
ceived  compensation:  Badger  v.  Orr,  1  O.  C. 
C.  A.  49. 

Compensation  for  services  rendered  by  a 
wife  outside  of  the  home  of  her  husband, 
with  wbom  she  is  living,  such  services  not 
being  in  the  discharge  of  her  household  or 
domestic  duties  and  not  in  interference  there- 
with, is  recoverable  in  an  action  therefore  in 
her  own  name  and  for  her  own  use:  Becktol 
V.  Ewing,  89  O.  S.  — . 

C.  Suits  Against  Mauhd  Woini*. 

A  married  woman  may  be  sued  alone  on 
the  joint  and  several  note  of  herself  and 
husband.  O.  C,  %  11245.  require*  the  joinder 
only  whoi  the  cause  of  action  Is  against 
both:  Bun^g  t.  JBerteltn^,  6  0.  N.  P.  167,  7 
0.  D.  (NJ>.)  120. 

An  independent  defntse  mi^  be  made  hy  a 
married  woniab  sued  with  her  hnaband,  henea 
she  may  demur  and  he  answer:  Graf  V. 
Wtrthweine,  12  Dec.  Rep.  4,  1  H.  10. 

It  fs  not  compulsory  to  sue  the  wile  idtmc; 
sceordingly,  in  a  suit  to  omutme  a  will,  it 
is  not  error  to  make  the  hnabanda  of  female 
l^atees  codefeudanta  with  them;  tHUem  y. 
Kimball,  34  O.  a  852,  III  Loi^orfs  Notes. 
72L 

An  action  to  charge  a  wife's  separate  prop- 
erty for  a  bill  of  goods  sold  to  her  and  her 
husband,  need  not  make  him  a  eodefnidant: 
t  iiher  v.  MeMahon,  4  Dee.  Rqi.  OS,  1  Cler. 
L.  Rep.  22,  3  BuU.  61. 

The  remedy  against  a  married  woman's 
separate  estate  is  now  the  same  as  if  she  were 
unmarried ;  accordingly,  if  she  merely  be- 
comes a  surety,  no  lien  exists,  and,  hence,  if 
she  is  a  nonresident,  having  property  here, 
no  service  by  publication,  under  O.  C,  1 11292, 
lies,  though  an  attachment  might  have  been 
had:  Fabrt^ue  Co.  T.  Stanage,  50  O.  S.  417, 
iV  LongBdoH*8  Notes,  606. 

In  an  action  against  a  married  woman  for 
the  conversion  of  certain  property,  her  bus- 
band  was  to  be  joined  as  defendant,  prior  to 
the  enactment  of  Icvgislation  requiring  an 
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action  against  her  alone:  Dunning  t.  Choate, 
8  Dee.  Bep.  816.  7  BnU.  77. 

A  ncmKBident  feme  covert  could  not  be  pro- 
oeded  against  as  a  feme  »ole,  and  a  decree  on 
serrioe  1^  publication  for  her  was  erroneouB: 
JToy  T.  WaUm,  17  O.  27, 1  LongBdorfB  Notes, 
798. 

The  oommon  law  rule  of  the  unity  of  in- 
terest  between  husband  and  wife  preventing 
the  applieaiion  of  the  statute  of  limitations 
to  cliums  existing  in  favor  of  the  wife 
against  the  husband  during  coverture,  on 
grounds  of  public  polii^,  has  been  abrogated 
in  Ohio  by  statute:  Liggett  r.  Liggett,  3  0. 
N.  P.  (N.S.)  518,  61  Bull.  69.  See  also  LiH- 
rr  Atrona,  Statctb  or. 

XIV.   POWER  10  ACT  AS  EXECUTRIX. 

Ifarriage  of  a  feme  sole  executrix  or  ad- 
ministratrix extinguished  her  authori^  (O. 
C,  S  10686,  only  allowed  one  already  married 
to  be  appointed).  It  la  not  revi^  by  her 
becoming  a  widow:  In  re  Fagin^  10  Dee.  Rep. 
180,  10  BuU.  149,  Goebel,  149.  See  also  Ex- 
BCimms,  ADimnBTBATOBa  aud  AoMiinaTBA- 

TION  OF  ESTATKS, 

XV.   ORIinNAL  UABILITY. 

The  law  presumes  every  person  who  has 
reached  the  age  of  discretion  to  be  of  suffi- 
cient capacity  to  be  responsible  for  crime: 
Loeffner  v.  State,  10  0.  S.  598,  II  Longsdorfs 
Notes,  469;  Oottell  T.  State,  12  O.  C.  C.  467, 
6  O.  C.  D.  472;  State  v.  MUler,  18  O.  C.  C. 
67,  7  O.  C.  D.  603;  State  T.  Adin,  7  Deo.  Rep. 
26,  1  Bull.  38. 

The  presumption  that  wife  joining  her  hus- 
band in  a  crime  acts  under  his  coercion  does 
not  apply  if  the  jury  And  marriage  was  not 
proved:  Davie  v.  State,  16  O.  72,  I  Longs- 
dorPa  Notes,  698. 

Crime  committed  a  married  woman  in 
her  husband's  preaenee  is  only  prima  facie 
presnmed  to  be  coercion,  and  if  this  is  re- 
butted she  is  punishable:  Tahler  v.  State,  34 
O.  S.  127,  m  LongsdorTs  Notes,  704. 

If  a  wife  join  with  her  husband  in  the 
commission  of  a  crime  less  than  murder,  she 
is  presnmed  to  act  under  the  coercion  of  her 
hnabuid,  and  in  law  is  not  guilty;  but  Uie 
faet  of  coverture  must  be  clearly  made  out 
1^  proof:  Davie  t.  State,  16  0.  72,  I  Longs- 
dorfs Notes,  698. 

The  common  law  rule  that  neither  husband 
nor  wife  can  be  prosecuted  for  larceny  of  the 
goods  of  the  other,  is  not  abrogated  by  G.  C, 
8  §7996  and  8004,  defining  rights  and  liabili- 
ties of  husband  and  wife,  nor  by  6.  C, 
f  12447,  defining  larceny.  An  intention  of 
the  legislature  to  abolish  an  established  rule 
of  the  common  law  and  to  create  a  crime 
where  none  existed  before,  must  dearly  and 


unmistakably  appear:  State  T.  Phillipe,  86 
O.  S.  817. 

A  married  woman  can  not  he  punished  for 
larceny  because  she  has  taken  and  converted 
to  her  own  use  the  personal  property  of  her 
husband:  State  v.  Phillipe,  86  O.  a  317.  - 

Statutes  in  derogation  of  the  common  laws 
muat  be  construed  sbiotly;  State  v.  PhUUpe, 
85  0.  S.  817. 


XVI.    LIABIUTY  OF  THIRD  PERSON. 
A.   Alienation  of  Affections. 

A  father  permitting  his  daughter  to  live 
with  him,  but  forbidding  her  husband  to  stay 
about  the  house  is  not  actionable.  Some  act 
restraining  her  return  must  be  ahown :  friend 
V.  Thompson,  W.  636,  1  Longsdorfs  Notes,  49. 

A  wif^s  father,  by  receiving,  protecting 
and  providing  for  her  and  her  children,  sep- 
arated from  her  husband  in  consequence  of  his 
intemperance,  neglect  and  abuse,  is  not  liable 
to  an  action  by  the  husband :  Rahe  T.  Hatma, 
5  O.  530,  I  Longsdorfa  Notes,  310. 

Charging  defendant  with  enticing  away 
plaintiff's  wife  sufficiently  ■  avers  plaintiff's 
marriage  and  that  be  had  a  wife:  Friend 
V.  Thompson,  W.  636,  1  Longsdorfs  Notes,  49. 

Husband  and  wife  are  entitled  to  the  af< 
fection,  society,  co-operation  and  aid  of  each 
other  in  every  conjugal  relation,  and  either 
may  maintain  an  action  for  damages  against 
any  one  who  wrongfully  and  maliciously  in- 
terferes with  the  marital  relaiionship  and 
tiiereby  di^rives  one  of  the  society,  affection 
and  consortium  of  the  oUier:  FUmdermeyer 
V.  Coopar,  86  O.  S.  827. 

A  wife  has  an  action  against  one  who 
wrongfully  induces  or  procures  her  husband 
to  abandon  or  aend  her  away.  But  the  de- 
fendant's acts  must  have  been  malicious: 
"hestlake  T.  Weetlake,  84  O.  S.  621,  ni 
Longsdorfs  Notes,  744;  Clark  T  Sartan,  18 
Dec.  Rep.  634,  1  C.  S.  C.  R.  418;  Scheurvr  V. 
Scheurer,  4  Dec.  Rep.  297,  1  Clev.  L.  Rep. 
238,  8  Bull.  680. 

A  wife^s  parents  are  not  liable  for  encour- 
aging  her  to  separate  from  her  husband  in 
the  honest  and  reaaonahle  belief  that  it  was 
necessary  for  her  protection,  although  there 
is  in  fact  no  such  necessity,  yet  if  the  motive 
is  malice  and  ill  will  to  the  husband,  an  ac- 
tion lies:  Holts  V.  Dick,  42  0.  S.  28,  IV 
Longsdorfs  Notes,  86. 

When  parties  at  the  age  of  consent  marry, 
parents  have  no  ground  to  compel  a  separa- 
tion on  the  ground  that  the  wife  was  not  six- 
teen and  married  without  their  consent,  and 
separation  by  them  not  for  her  protection  but 
to  gratify  ill  will  toward  the  husband  they 
are  liable  to  him:  Holtz  v.  Dick,  42  O.  S.  23, 
IV  Longsdorfs  Notes,  86. 
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In  a  hiuband't  aetioit  againat  his  wife's 
paroits,  with  whom  she  is  living,  on  the 
question  whether  she  is  there  voluntarily  or 
by  malicioiu  interference,  evidence  that  they 
had  since  the  separation  encouraged  her  to 
associate  with  dissolute  persona,  thus  tending 
to  obstruct  reconciliation,  is  ctnnpetent: 
HoUz  V.  Diok,  42  O.  S.  23,  IV  Longsdorf's 
Notes,  80. 

8iich  also  is  the  nile  of  deeUu-ations  or 
eonfessiCHis  if  the  wife  in  her  husband's  ac- 
tion against  a  seducer  or  one  who  enticed  her 
away:  We»tMee  v.  Weatldke,  34  0.  S.  621, 
in  LongsdorPa  Notes.  744. 

In  a  wife's  action  for  loss  of  her  husband's 
consortium,  declarations  of  the  husband  in 
the  defendant's  absence  as  to  the  cause  of  bis 
leaving  or  sending  her  away  are  hearsay  and 
not  admissible:  Weatlake  v.  Weatlake,  34  0. 
8.  621,  III  Longsdorfs  Notes,  744. 

In  an  action  for  damages  on  account  of  the 
alienation  of  the  affections  of  a  husbnnd,  the 
wife  must  establiah  by  a  preponderance  of  the 
testimony  that  the  alienation  complained  of 
was  the  result  of  wrongful  influences  know- 
ingly exerted  by  the  defendant  with  that  end 
in  view,  and  that  tbe  alienation  did  not  re- 
sult from  tbe  plaintiff's  own  conduct  or  from 
a  condition  of  mind  on  the  part  of  the  hus- 
band for  which  the  defendant  was  not  re- 
sponsible: Smith  V.  Lamnick,  9  O.  L.  R.  87, 
56  Bull.  220. 

In  an  action  for  alienation  of  affections, 
tiie  burden  of  proof  as  to  the  averments  con- 
stitutii^g  the  offense  is  upon  the  plaintiff: 
£loomer  v.  Cherry,  6  0.  L.  R.  634,  63  Bull. 
23. 

In  an  action  for  the  alienation  of  the  affec- 
tions of  a  husband,  it  is  necessary  to  show  a 
wrongful  and  wilful  attempt  on  the  part  of 
defendants  that  caused  the  husband  of  plain- 
tiff to  abandon  her,  that  they  did  the  things 
charged,  and  that  by  their  action  in  so  doing 
the  result  all^^  was  brought  about: 
Bloomer  v.  Cherry,  5  0.  L.  R.  534,  53  Bull. 
23. 

In  an  action  for  the  alienation  of  affections, 
the  allegations  constituting  the  offense  muet 
be  proved  by  a  preponderance  of  the  evidence: 
Bloomer  v.  Cherry,  S  0.  L.  R.  534,  63  Bull. 
23. 

That  a  husband  voluntarily  bestows  hie 
affeetlons  upon  the  defendant  without  any  act 
upon  the  part  of  the  defendant  which  re- 
sulted in  the  alienation  of  his  affections  from 
his  wif^  vill  not  entitle  plaintiff  to  recover 
on  the  ground  of  alienation  of  affections, 
neither  will  mere  proof  of  a  separatiim  and 
that  plaintiff's  husband  was  upon  terms  of 
intimate  friendship  with  defendant:  Bluomer 
V.  Cherry,  6  0.  L.  R.  634,  63  Bull.  23. 

A  petition  by  a  husband  against  his  wife's 
relatives  for  inducing  her  tp  lei^ve  him  is  de- 


murrable if  it  fail  to  aver  facts  making  the 
act  malicious.  Mere  averments  of  conspiracy, 
ill  will  and  malice  are  conclusions  of  law,  for 
the  act  may  have  been  lawful:  Uead  v.  Ho«- 
kitu,  6  O.  N.  P.  622,  8  O.  D.  (N.P.)  342. 

A  petition  for  alienating  a  wife's  affections 
will  not  be  required  to  aver  the  manner  or 
false  statements  by  which  she  was  induced 
to  leave  plaintiff  for  this  would  be  pleading 
evidence:  Moore  v.  Jackson,  I  Dayton  Term 
Rep.  (Iddings)  2. 

If  a  husband  either  actively  or  passively 
connived  at  defendant's  improper  attentions 
to  bis  wife  he  can  not  recover  for  alienatim 
of  her  affections.  If  the  aeparation  is  due 
to  neglect  or  want  of  support  1^  tue  hus- 
band and  not  to  defendant's  attention,  no  re* 
eovery  for  alienation  of  affeetims  can  be 
had:  Uyera  v.  Rayttotda,  8  0.  N.  P.  186,  6 
O.  D.  <N.P.)  819. 

If  after  tiie  separatitHi  the  defendant  de- 
bauched the  wife,  the  fact  that  the  spouses 
had  lived  unhappily  together  is  to  be  con- 
sidered, because  the  husband's  loss  is  leas 
than  if  there  had  been  conjugal  affectitm: 
Myers  v.  Raynolda,  3  0.  N.  P.  188,  S  0.  D. 
(N.P.)  619. 

A  judgment  for  damages  for  the  alienation 
of  a  wife's  affections  is  within  1 17  of  tlie 
bankruptcy  act  of  1898,  relating  to  "wilful 
and  malicious  injuries  to  the  person  or  prop- 
erty of  another,"  and  it  not  released  1^  a 
discharge  in  bankruptcy:  Bwlme  T.  Stu^gent, 
3  O.  C.  C.  (N.S.)  66,  13  0.  C.  D.  180.  See 
also  Bansbdptct;  AuxNATion  or  Anxo- 
noNB. 

B.   Sale  or  Dbugs,  Eto. 

Husband  and  wife  are  entitled  to  the  af- 
fection, society,  co-operation  and  aid  of  each 
other  in  every  conjugal  relation,  and  either 
mxy  maintain  an  action  for  damages  against 
any  one  who  wrongfully  and  maliciously  in- 
terferes with  the  marital  relationship  and 
thereby  deprives  one  of  the  society,  affection 
and  consortitun  of  the  other:  Plmdermeyer 
V.  Cooper,  85  O.  S.  327. 

One  who  with  knowledge  that  a  husbasd 
by  the  constant  and  continued  use  of  mor- 
phine has  become  so  weakened  in  body  and 
mind  tJiat  he  is  unable  to  resist  his  cravings 
for  the  drug,  and  who  after  the  repeated  pro* 
testa  of  the  wife  continues  to  sell  morphine 
to  the  husband  until  by  the  use  thereof  his 
mind  hee<mie8  so  impaired  and  destroyed  that 
it  is  necessary  to  confine  him  in  an  insane 
asylum,  is  liable  to  the  wife  for  damages  for 
her  loss  of  consortium:  Flandermeyer  Y. 
Cooper,  85  O.  S.  327. 

Imputed  negligence  does  not  obtiUn  in  Ohio. 
Negligence  of  a  husband  in  buying  a  drug  for 
hia  wife  from  defendant,  which  caused  her 
death,  is  not  imputed  to  her  unless  she  made 
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waa  theretofore  general  property.  These 
statutes  altered  legal  righta  and  liabilitiea: 
PhUKpa  V.  Orave$,  20  O.  S.  371,  II  Longs- 
dorf's  Notes,  1002. 

Cbai^  will  be  enforced  in  equity  through 
a  receiver  (1)  by  appropriating  the  person- 
alty; (2)  by  sequestering  rents,  etc.,  of 
realty;  (3)  by  selling  xeaXty  if  neeeflBaiy: 
Pkillipa  V.  Graves,  20  O,  S.  871,  II  Longs- 
dorf'fl  Notes,  1002. 

O.  C,  i  11501,  does  not  creaU  a  new  cause 
of  action  or  enlarge  or  very  the  liabilities  of 
a  married  woman,  but  merely  changee  the 
form  of  remedy:  Jeiw  v.  Ougel,  26  0.  S.  627, 
III  LoDgsdorf  8  Notes,  326 ;  AlUton  v.  Porter, 
2U  0.  S.  130,  III  Longfldorf  B  Notes,  460. 

The  inherent  power  of  a  court  of  equity 
to  charge  the  separate  estate  still  exists,  ex- 
cept as  to  contracts,  on  which  a  reme^  at 
law  is  given;  Levi  v.  Earl,  30  O.  8.  147,  III 
Loiigsdorfa  Notes,  621. 

Equity  charges  the  estate  not  1^  reason  of 
a  valid  contract,  hut  because  it  is  just:  Levi 
V.  Earl,  30  O.  S.  147.  Ill  Longsdorf  s  Notes, 
521. 

As  suit  on  a  contract  charging  separate 
estate  was  on  equity  alone,  the  rule  requiring 
ronedies  at  law  to  be  first  exhausted  before 
seeking  equitable  rdief  did  not  apply,  and 
money  owing  to  her  could  be  reached  by 
joining  her-  and  her  debtor  without  first 
getting  judgment  at  law.  The  effect  of  the 
amendments  of  1884  are  not  involved  in  this 
case:  EUiott  v.  Lawhead,  43  O.  8.  171,  IV 
Longsdorf's  Notes,  156. 

A  wife  can  sue  her  husband  in  an  equity 
case  to  establish  her  rights  in  property:  Banh 
V.  Wallace,  46  O.  8.  162,  IV  Longsdorf  s 
Notes,  266. 

A  wife's  administrator's  action  against  her 
husband's  administrator  for  rents  collected  hy 
the  husband,  although  a  chancery  case,  is, 
under  the  code,  a  jury  case:  Ouneaulltts  v. 
Pettit,  46  O.  S.  27,  IV  Longsdorf's  Notes,  309. 

An  action  brought  by  a  husband  against 
his  wife  to  enforce  her  duty  under  O.  C, 
§8  7995,  et  seq.  (84  v.  132),  to  assist  in  hia 
support  is  not  for  the  recovery  of  money  only 
and  triable  by  a  jury,  but  is  equitable  in  its 
nature  and  triable  by  the  court:  Bickle  v. 
Hickle,  6  O.  G.  C.  490,  3  0.  C.  D.  552. 

A  married  woman's  debt  when  collectible 
only  by  charging  her  estate,  without  per- 
sonal judgment,  constitutes  an  appealable 
case:  Alsdorf  v.  Reed,  45  O.  S.  663,  IV  Longa- 
dorfs  Notes,  301.    8ee  also  Apfuls. 


him  her  agent,  and  she  did  not  do  so  by  sim- 
ply making  known  to  him  her  desire  for  the 
medicine,  by  reason  of  which  he  obtained  it; 
Davts  V.  Guamieri,  45  O.  6.  470,  IV  Longs- 
dorf s  Notes,  289.   See  also  Neouokncb. 

C.  Pebsohal  Injubt. 

At  common  law,  a  husband  has  a  right  of 
actioU  against  one  who  wrongfully  or  through 
negligence  injures  his  wife,  to  recover  for 
the  resulting  loss  of  her  services,  and  for  his 
necessary  medical,  surgical,  and  other  ex- 
penses in  healing  her  injuries,  and  this  right 
of  action  is  not  abridged  or  affected  by  the 
legislation  embraced  in  G.  C,  SS  7995  to 
8004,  inclusive:  Railtoay  Co.  v.  Glenn,  06  O. 
8.  395,  IV  Longsdorf's  Notes,  010. 

An  action  will  not  lie  for  loss  of  services 
of  a  wife  who  waa  instantly  killed  in  an  acci- 
dent: Bauman  v.  Railioay,  9  0.  N.  P.  (N.S.) 
320,  20  0.  D.  (N.P.)  609.  . 

Injury  to  the  husband  by  negligence  gives 
the  wife  now  no  action  for  loss  of  support  or 
of  wages  or  fOr  work  in  nursing  him  or  money 
expended  or  disb^Bs.  For  neitlier  haro  a 
right  to  recover  for  the  other's  loss  of  earn* 
ings,  and  on  the  other  items  there  is  no 
privity  with  defendant,  but  her  clum  is 
agunst  tiie  husband:  Welch  v.  Morrison,  0 
Dec.  Rep.  852,  17  Bull.  370. 

In  an  action  for  wrongful  death,  it  will  be 
presumed  in  the  absence  of  evidence  that  de- 
cedent supported  his  wife:  Railioay  Co.  v. 
Ward,  2  O.  C.  C.  (N.S.)  256,  15  0.  CD.  309. 
See  also  Death  bt  Wbonoful  Act. 

A  husband  is  entitled  to  recover  damages 
for  expenses  of  care  and  physician's  bills  in- 
curred by  reason  of  injuries  sustained  by 
wife  through  the  negligence  of  others:  Rail- 
road Co.  V.  Harher,  12  O.  C.  D.  648. 

In  an  action  by  a  woman  for  personal  in- 
juries against  a  railroad  company,  special 
declarations  and  denial  having  been  made  as 
to  expenses  of  care  and  physicians'  bills, 
though  no  motion  is  made  of  her  being  mar- 
ried, her  right  to  recover  will  be  defeated  by 
evidence  that  she  is  married,  inasmuch  as 
judgment  in  such  case  would  not  bar  the 
husband's  right  to  recever  on  the  same  cause 
of  acUon:  Railroad  Co.  v.  Barber,  12  0.  C. 
D.  648.    See  also  Dauasks;  Pebsonal  Ik- 

JUBIES. 

XVn.    ACTION  BY  AND  AGAINST 
IfASRIED  WOMAN. 

A.  JasiBDionoN. 

1.  Equity. 

The  jurisdiction  of  equity  over  separate 
property  is  not  limited  by  the  separate  prop- 
erty acts,  and  is  enlarged  1^  them  over  what 


2.   Jmtice  of  Peace. 

A  justice  has  no  jurisdiction  of  a  suit  to 
charge  debts  of  a  married  woman  on  her  sep- 
arate estate  {quaere,  if  he  would  of  a  con- 
tract which  die  could  make  as  to  the  sapa- 
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rate  estate),  and  G.  C,  i  11591,  does  not 
give  the  justice  jurisdiction:  Allison  v. 
Porter,  29  O.  8.  136,  III  Longsdorfs  NotcB, 
4S0. 

The  decision  in  Partick  v.  Littell,  36  O.  B. 
79,  ni  Longsdorra  Notes,  831,  authorizing 
a  personal  judgment,  does  not  alter  tbe  rule 
that  a  justice  has  no  jurisdiction  of  a  case 
against  a  married  woman,  being  a  chancery 
case:  Sohultz  v.  Myer,  6  Dec.  Rep.  1086,  10 
Am.  li.  Rec  312,  6  null.  674. 

The  amendments  of  1884  do  not  retroact  so 
M  to  give  a  justice  jurisdiction  of  an  action 
on  a  married  woman's  prior  contract:  Kock 
V.  Beifert,  9  Dec.  Rep.  411,  13  Bull.  16. 

Coverture  not  pleaded,  even  before  a  jus- 
tice, does  not  make  a  judgment  void,  but 
voidable,  and  its  enforcement  will  not  be  en- 
joined unless  some  equitable  c^utid  of  relief, 
as  fraud,  or  coercion,  is  shown;  McCurdj/  t. 
Baughman,  43  O.  B.  78,  IV  Loi^fadorf's  Notes, 
149. 

An  antenuptial  debt  of  a  married  woman 
is  within  a  justice's  jurisdiction,  and  as  the 
husband  was  also  liable  in  certain  cases  a 
joint  judgment  will  be  deemed  to  be  one  of 
them  to  BOBtain  it:  Bruder  V.  Biehl,  1  O.  C. 
C.  85,  1  0.  G.  D.  61. 

Bwvices  in  selling  a  married  woman's  real 
estate  can  not  be  recovered  for  against  her 
before  a  jusUce:  IfoConnel  t.  yolan,  4  Dec 
Kep.  306,  1  Clev.  L.  Rep.  268. 

A  married  woman  on  appeal  of  a  justice's 
judgment  against  her,  by  demurring  gener- 
ally, and  for  want  of  jurisdiction  enters  an 
appearance  and  gives  jurisdiction  to  the  com- 
mon pleas.  She  should  have  moved  to  dis- 
miss: if  titer  v.  Truman,  7  Dee.  Rep.  374,  2 
Bull.  241. 

So  if  she  pleads  to  the  merite,  without  ob- 
jecting to  the  jurisdiction,  she  thereby  en- 
ters appearance  and  submits  to  the  juris- 
diction :  MUler  v.  Creighton,  7  Dec.  Rep.  602, 
4  Bull.  139. 

A  justice's  judgment  by  default  against  a 
married  woman,  ^hose  coverture  would  have 
been  a  defense  had  it  appeared,  would  be  re- 
versible on  error  coram  nobis:  McCurdy  v, 
Baughman,  43  O.  S.  78,  IV  Longsdorf's  Notes, 
149. 

Errors  not  on  the  record,  if  by  tribunals 
inferior  to  the  common  pleas,  may  be  con- 
sidered by  the  common  pleas  under  Q.  C, 
1 12241.  Accordingly,  it  may  reverse  a  jus- 
tice's judgment  against  a  married  woman, 
though  coverture  did  not  appear  on  the  rec- 
ord, a  justice  at  that  time  not  having  juris- 
diction of  such  case:  Shreiw  v.  Parrott,  4 
Dec.  Rep.  373,  2  Clev.  L.  Rep.  62,  4  BolL  39. 

But  if  a  judgment  (against  a  mitrried 
woman)  is  by  the  common  pleas,  it  is  not  re- 
versible on  error  coram  nobis  for  error  de- 
hon  the  record  is  only  assignable  to  courts 


below  the  oommon  pleaa  under  G.  C.,  ||  lOttM^ 
10621:  J91WU  V.  Jonea,  8  Deo.  Rep.  64S,  8 
Bull.  308;  Shreve  v.  Parrott^  4  Dec  Rep.  378, 

2  Clev.  L.  Rep.  62,  4  BnlL  89;  Eakner  T. 
Kaufman,  5  Dec  Rep.  418,  S  Am.  U  Beo.  489. 
Bee  also  Appkals. 

B.  PABTm. 

For  the  general  diseuscion  <A  the  mbject 
of  parties*  see  PAmn. 

0.  FLurano. 

No  peraonal  acUon  can  be  brought  on  a 
feme  oovert'8  contract.  An  action  on  a  note 
signed  1^  hnsband  and  wife,  stating  cm  its 
face  that  their  house  and  lot  wai  pledged  to 
Bocnre  it,  i»  demurrable.  Tb*  creditor  must 
proceed  tM  rem  in  order  to  ehaige  her  pn^ 
ertyt  Orome  v.  FrondAof,  12  Dee.  Sep.  780, 

3  Gas.  151,  1  D.  504. 

It  is  necessary  to  aver  that  she  has  sepa- 
rate property:  Bscroff  v.  Dossmwi,  7  Dec. 
Rep.  322,  2  BulL  110;  Kurtz  v.  Murray,  7 
Dec  Rep.  331,  8  Bull.  122;  Rodtoph  v.  Coatea, 

4  Dec  Rep.  130,  1  Clev.  L.  Rep.  60;  Wilcaet  T. 
Zimmervmnt  4  Dec.  Rep.  ISO,  1  Clev.  L,  Bep. 
75;  Hinman  v.  WUUam*,  7  Dec  Hep,  709,  4 
BnU.  1079. 

It  is  necessary  to  aver  that  ehe  intoided  to 
charge  her  separate  property:   RosItofiA  T. 

Coatea,  4  Dec  Rep.  135,  1  Clev.  L.  Rep.  60. 

A  petition  against  a  wife  for  goods  bought 
by  the  huaband  for  use  on  her  estate  shows 
no  cauto  of  action  against  her  without  an 
averment  showing  agency.  He  may  have 
made  the  improvement  for  his  own  conven- 
ience: Kelley  v.  MUU,  1  O.  K.  P.  382,  2  O. 
D.  (N.P.)  265. 

Separate  property  subject  to  be  charged 
witii  the  judgment  must  be  averred  or  proved 
in  order  to  recover  against  a  married  woman 
on  her  note:  Buning  v.  Berieling,  5  0.  N.  P. 
167,  7  0.  D.  (N.P.)  129. 

Pleadings  tn  reference  to  married  women 
need  not  aver  coverture,  separate  estate  or 
that  the  contract  was  in  reference  thereto, 
but  may  be  the  same  as  if  she  were  not  mar- 
ried: Bank  v.  Golden,  S  Dec  Rep.  546,  14 
Bull.  399. 

A  married  woman  suing  alone  to  quiet  title 
in  her  property,  not  averring  that  it  was  sep- 
arate property,  can  ofTer  evidence  that  it  was 
such,  and,  hence,  to  sustain  the  decree,  it 
will  be  presumed  that  such  proof  was  givoi: 
Woog  V.  Bamhart,  41  O.  8.  177,  IV  Lmigs> 
dorf  s  Notes,  67. 

In  an  action  against  the  maker  of  a  note 
an  answer  that  she  is  a  married  woman  is 
good:  Wilcoip  V.  Zimmerman,  4  Dec  R^  160, 
1  Clev.  L.  Rep.  76. 

Tbe  separate  property  need  not  be  de- 
scribed in  the  petition.    It  is  sufficient  to 
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ftTCr  Bhe  hu  it:  Kwrta  T.  Jfwmiy,  7  Deo. 
Bep.  S30.  8  BiiU.  122;  mnmafi  T.  WiUiom*, 
7  Dee.  Bap.  700,  4  Bull.  1079.  And  eae  Pat- 
risk  T.  lAttan,  36  O.  S.  79,  m  Loi^sdOTfa 
rtotee,  881. 

It  must  be  averred  that  the  note  waa  given 
to  benefit  her  separate  property,  else  the 
jud^ent  is  erroneous  until  the  record  shows 
this  VMS  proved:  Becroft  r.  Doasimm,  7 
Dee.  Rep.  322,  2  Bull  110. 

A  petition  on  a  note,  it  would  seem,  should 
aver  separate  estate  at  the  time  of  suing^  and 
not  merely  at  the  time  of  executing  the  note: 
Bmith  v.  Frame,  3  O.  C.  C.  587,  2  0.  G.  D. 
339;  WUcov  v.  Zimmertnm,  4  Dec  Rep.  150, 
1  Clev.  L.  Rep.  76. 

Under  O.  S  11304,  there  will  be  no  re- 
versal for  failure  to  aver  in  the  petition,  a 
separate  estate  at  the  time  of  suing  and  not 
merely  at  the  time  of  executing  the  note: 
Smith  V.  Frame,  3  O.  C.  C.  587,  2  O.  C. 
D.  339. 

Averring  that  the  goods  were  bought  for 
her  separate  business,  does  not  imply  that 
she  had  separate  property:  KurUi  v.  Murrajf, 
7  Dec  Rep.  330,  2  Bull.  122. 

The  agreem^t  to  eharge  separate  property 
for  the  husband's  ddit  need  not  be  in  writing, 
and  if  in  writing,  can  not  be  required  to  be 
attached  to  the  petition:  Fisher  v.  MoMahon, 
4  Dee.  Rep.  87.  1  Clev.  L.  Rep.  14,  3  Bull.  52. 

No  recovery  can  be  bad  against  a  married 
woman  on  her  note,  even  under  Gt.  C,  {  11591, 
unless  it  is  averred  and  proved  tiiat  she  has 
separate  property:  Jwst  T.  Qugel,  20  O.  S. 
527,  m  Longsdorfs  Notes,  320  [affirming 
/ens  V.  Gugel,  7  Deo.  Bep.  86,  1  Bull.  103] ; 
Cook  T.  SpenoeTf  6  Dee.  Rep.  381,  4  Am.  L, 
Bee.  066,  1  Bull.  78. 

It  'ta  sufficient  to  aver  sepui^  property 
eabjeot  to  be  ebarged  witiiout  describing  any 
piece,  nor  need,  the  decree  subject  any  specific 
pieee.  Nor  ean  a  oontraet  to  pay  be  con- 
strued to  p^r  out  of  a  particular  piece,  so 
as  to  create  a  lien  superior  to  homestead: 
Sm  V.  Myers,  46  O.  S.  183,  IV  Longsdorfs 
Notes,  318. 

A  petiticm  1^  a  mortgagee,  averring  a  pur- 
eliaae  1^  a  married  woman,  and  her  assump- 
tion the  mortgage  as  part  of  the  purohase- 
mon^,  shows  the  propralgr  to  be  her  sep- 
arate estate  and  justifies  the  inference  that 
she  charged  her  separate  estate  wiUi  the  pay- 
ment, and,  hence,  such  intention  need  not  be 
averred  in  direct  terms:  Society  of  Friends 
T.  Hainea,  47  O.  S.  423,  lY  Longsdorfs  Notes, 
386. 

That  a  petition  under  the  act  of  1884  on  a 
note,  need  not  aver  coverture,  a  separate  es- 
tate, or  that  the  contract  waa  with  reference 
thereto,  but  may  be  declared  on  as  against  a 
feme  sole:  Bank  T.  Holdm,  9  Dec.  Rep.  546, 
14  BulL  S09..  See  also  DunMiam  v.  Bruce,  9 


Dec  Bep.  682,  10  Ball.  291,  which  is  denied 
in  Drake  t.  BirdsoII,  10  Dec  Bap.  66,  18 
Bull.  243. 

For  the  general  discussion  of  the  suhjeet 
of  pleading,  see  Flxadinqs. 

D.  EmnHcn. 

An  entry  in  the  diary  of  a  partner  pur- 
porting to  be  the  result  of  an  examination  of 
his  account  as  shown  by  the  partnership 
books,  some  of  which  have  since  been  de- 
stroyed by  fire,  being  against  interest  when 
nuule,  is  admissible  as  evidence  of  payment  or 
assumption  of  payment  of  a  debt  of  his  wife: 
Miller  T.  McLean,  11  O.  C.  G.  (N.S.)  424, 
21  O.  C.  D.  64  [reversing  McLean  v.  Miller, 
6  O.  N.  P.  (N.B.)  67,  17  O.  D.  (N.P.)  628i]. 
See  also  Ethsnok. 

A  marriage  oertlflcate  by  tiie  solemnidng^ 
minister  not  dated  nor  recorded  nor  exem- 
plified, and  not  an  anoioit  document,  and  sot 
proved  to  have  been  made  concurrently  with 
the  marriage,  is  mere  hearsay,  and  not  ad- 
missable  in  a  criminal  ease  to  prove  the  mar- 
riage: Whalen  v.  State,  18  O.  C.  G.  584,  6 
O.  C.  D.  488.  See  also  Bioaht. 

For  the  general  discussion  of  the  subjeet 
of  evidence,  see  Etidkncb. 

E.  StnnioNS. 

A  summons  against  A  and  B,  who  were 
husband  and  wife,  was  returned  indorsed: 
"Served  the  same  by  leaving  at  each  of  the 
within  named  defendant's  •  *  *  usual 
place  of  residency  a  certified  copy  of  the 
within  summons,  etc  Sheriff's  fees:  Service, 
46,  oc^ies  60,  etc,"  shows  a  good  service  upon 
each  defendant:  SlKott  t.  Plattor,  48  O.  S. 
108,  tV  Longsdorfs  Notes,  150. 

Servioe  upon  a  wife,  who  does  not  live  with 
her  husband,  is  not  obtained  1^  leaving  sum- 
mons at  the  residence  of  the  husband  r  AuU 
V.  Jones,  7  O.  N.  P.  689,  5  0.  D.  (NJ.)  668. 

Failure  to  comply  witii  O.  C.,  { 12101,  rel- 
ative to  notice  a  surety  requiring  his  cred- 
itor to  onnmence  suit,  can  not  be  predicated 
on  the  fact  that  the  notice  was  sent  to  the 
husband  of  the  owner  of  tbe  note,  where  It 
appears  that  the  husband  showed  the  noUee 
to  his  wife  and  they  talked  it  over  together, 
and  as  her  agent  and  attorn^  he  advised  her 
to  disregard  it,  which  she  did:  Voss  T.  Moor- 
man, 17  O.  D.  (N.P.)  176,  4  O.  L  B.  4.  See 

also  SUKETYSHEP. 

In  an  action  for  damages  on  account  of 
tbe  alienation  of  the  affections  of  a  husband, 
tbe  wife  must  establish  by  a  preponderance 
of  the  testimony  that  the  alienation  com- 
plained of  was  the  result  of  wrongful  inSu- 
ences  knowingly  exerted  by  the  defendant 
with  that  end  in  view,  and  that  the  aliena- 
tion did  not  result  from  the  plaintiff's  own 
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conduct,  or  from  a  ooliilition  of  mind  on  tlte 
part  of  the  husband  for  which  the  defendant 
was  not  responsible:  Smith  t.  Lamnick,  0  O. 
L.  R.  87. 

In  an  action  for  compensation  by  a  wife 
for  serrices.  rendered  outside  of  the  home  of 
her  husband,  it  is  not  necessary,  in  order  that 
she  recover,  that  it  be  shown  that  the  n-rv- 
ices  were  rendered  with  the  consent  of  her 
husband  and  that  there  was  ftn  understand- 
ing between  them  tiiat  the  same  should  be 
on  her  own  account  and  that  she  should  re- 
ceive the  compensation  therefor:  Berhtol  v. 
Swing,  89  O.  S.  — . 

F,  JCDGUEItT. 

I.   Charge  Upon  Separate  Estate, 

A  decree  subjecting  a  separate  estate  ia  not 
proper  under  the  act  of  1884,  amended  earlier 
forms  of  0.  C,  11  11245,  11591,  for  only  a 
personal  judgment  as  if  against  a  feme  sole 
is  thereby  permitted  on  her  contracts.  Ac- 
cordingly, such  decree  does  not  constitute  a 
lien  superior  to  a  later  mortgage  by  her  on 
the  same  property,  but  the  mortgage  is  su- 
perior thereto:  Sandert  v.  Shepherd,  17  O.  C. 
C.  503,  9  O.  C.  D.  496. 

An  action  against  a  married  woman  to 
subject  her  estate  to  pay  a  note,  thoiigh  a 
personal  judgment  may  be  asked  under  Q.  C, 
1 11591,  is  not  a  jury  case,  and,  hence,  is  ap- 
pealable: Avery  v.  Vansickle,  35  O.  S.  270, 
III  Longsdorf  s  Notes,  780. 

A  personal  judgment  against  a  married 
woman  on  her  written 'contract  relating  to 
her  separate  estate,  is  not  erroneous,  since  by 
O.  C,  I  llSOl,  her  entire  property,  where  she 
is  not  restricted  in  the  instrument  creating 
it,  and  not  merely  that  described  in  the  pe- 
tition, is  liable  since  1874:  Patrick  T.  Littell, 
36  O.  S.  79,  III  Longsdorf 's  Notes,  831  [af- 
firming Patrick  V.  lAttell,  5  Dec.  Rep.  379, 
5  Am.  L.  Rec.  260,  1  Bull.  310]. 

Foreclosure  of  a  wife's  mortage  does  not 
merge  a  remedy  against  her  other  property 
to  pay  a  deficiency:  Avery  t.  Van^dele,  85 
O.  S.  270,  III  Longsdorfs  Notes,  780. 

A  judgmmt  against  the  hui^Mnd  on  the 
joint  note  of  himself  and  wife,  it  being  only 
joint  in  form,  since  she  ia  not  personally 
liable  on  it,  does  not  merge  the  right  to 
charge  her  separate  estate  by  a  later  suit: 
Avery  v.  Vansfdble,  3S  O.  B.  270,  III  Longs- 
dorfs Notes,  780. 

Where  work  is  done  on  a  wife's  property, 
the  contract  being  with  her  husband,  but 
for  her  and  with  her  concurrence,  taking  his 
note  for  the  amount  and  getting  judgment 
on  it  does  not  release  her  liability  for  the 
debt,  and  her  estate  can  be  subjected;  De- 
camp T.  Qaakill,  13  Dec.  Rep.  584,  1  C.  S.  C. 
R.  SS7. 


Alimony  can  not,  either  before  or  after 
payment  thereof,  be  subjected  to  the  payment 
of  debts  of  the  wife  which  existed  prior  to 
the  allowance  thereof:  Picket  v.  Granger,  83 
O.  8.  101. 

In  an  action  brought  by  a  hnsband  against 
his  wife  to  enforce  her  dufy  under  G.  O., 
117995.  et  aeq.  (84  v.  132),  the  husband's 
interest  in  the  wife's  property  may  be  de> 
elared  and  the  property  subjected  to  the  pay- 
ment of  a  reasonable  sum  found  neeessary 
for  his  support;  (1)  by  appropriating  per- 
Bonal  property  through  a  reeelTer;  (2)  by 
sequestering  rents  and  profita;  (3)  bjr  sale 
of  realty  if  neeessary:  Hickle  v.  ffjefcle,  8  O. 
C.  C.  490,  3  0.  C.  D.  662. 

In  an  action  brought  by  a  husband  against 
bis  wife  to  enforce  her  duty  under  U-.  C, 
f|7996»  et  aeq.  (84  v.  132),  to  assist  in  his 
support,  a  husband  who  without  fault  has 
been  excluded  from  the  wife's  dwelling,  may 
be  restored  to  the  occupancy  of  the  dwelling 
and  the  order  therefor  may  be  enforced  by 
proceedings  for  contempt:  Hickle  r.  Biekle, 
6  O.  C.  C.  490,  3  O.  C.  D.  552. 

A  married  woman's  separate  estate  can  be 
subjected  to  her  ordinary  engagements  within 
ten  years,  being  an  action  for  relief  under 
U.  C,  S  11222,  and  is  not  governed  by  the 
six  years  of  $11227:  Mathers  v.  Hewitt,  8 
Dec.  Rep.  616,  9  Bull.  63.   See  also  Lhota- 

TlON'. 

A  personal  judgment  may  be  rendered  and 
enforced  against  a  married  woman  the  same 
as  if  she  were  unmarried:  Bank  v.  Hotden, 
9  Dec  Rep.  646,  14  Bull.  399. 

A  judgment  or  decree  against  a  married 
woman  finding  that  she  intended  and  did 
charge  her  separate  estate,  consisting  of  cer* 
tain  described  property,  and  charging  said 
property  with  the  payment  of  the  debt  and 
ordering  a  sale  as  on  executiim  U  not  paid, 
has  the  force  of  a  decree  in  chancery  creating 
a  specific  charge  upon  such  property^  not- 
withstanding* the  law  at  the  time  auUiorised 
a  personal  judgment:  Smith  t.  PhilUpa,  6  O, 
N.  P.  (N.S.)  602,  18  O.  D.  (N.P.)  429  [af- 
flnned,  Smith  t.  PhiUipa,  18  O.  D.  {N.P.) 
420].   See  also  Equitt. 

Where  the  petition  does  not  ask  for  a  per- 
sonal judgment  and  no  personal  judgment  is 
rendered,  no  lien  is  acquired  upon  her  sepa- 
rate estate:  Sanders  v.  Shepherd,  17  O.  O.  C. 
503,  9  O.  C.  D.  496. 

A  decrM  subjecting  the  separate  estate  of 
a  married  woman  does  not  constitute  a  lien 
superior  to  a  later  mortgage  by  her  on  the 
same  property,  but  tiie  mortgage  is  superior 
thereto:  Sandere  T.  Shepherd,  17  O.  O.  0. 
503.  9  O.  C.  D.  496. 

A  judgment  in  an  action  to  foreclose  a 
mortgage,  executed  by  a  husband  and  wife  to 
secure  the  payment  of  the  wif^s  promiisory 
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note,  does  not  bar  a  subsequent  action  to 
charge  the  separate  property  of  the  wife: 
Avery  T.  Vantickle,  35  O.  S.  270,  III  Longa- 
dorf  a  Notes,  780. 

2.   Pergonal  Liability. 

No  personal  money  judgment  could  be  had 
against  a  married  woman  on  her  general 
eontracts  in  1873:  Hoover  t.  Oibwn,  24  O.  S 
389,  m  Longsdorf's  Notes,  180. 

A  personal  judgment  against  her  may  be 
rendered,  and  enforced  by  execution:  Bill  t. 
Myersj  46  O.  S.  183,  IV  I^ngsdorfs  Notes, 
318;  Booiettf  of  Friends  v.  Ba/inea,  47  O.  S. 
423,  IV  LongadorfB  Notea,  386;  Smith  T. 
Frmne,  8  O.  C.  C.  687,  2  O.  0.  D.  830;  Dunk- 
ham  T.  BruoB,  9  Dee.  Sap.  «82,  16  BuU.  291 ; 
Bank  v.  Sotden^  0  Dee.  Rep.  646,  14  Bull 
399. 

A  personal  judgment  against  a  married 
woman  may  In  rendered  though  tiie  note 
sued  on  was  made  before  the  act  of  1884,  for 
the  act  relates  to  the  remedy  and  is  not 
witiiin  the  prohibition  of  G.  C,  {26:  Smith 
T.  Frame,  Z  0.  C.  C.  587,  2  O.  C.  D.  839. 

On  judgment  confessed  on  a  et^ovit  note 
signed  by  husband  and  wife,  she  as  surety 
only,  it  was  held  her  power  to  contract  as  a 
feme  sole  under  O.  C,  S  7996,  as  amended  in 
1884,  is  only  in  relation  to  her  separate  prop- 
erty, and  a  personal  judgment  at  law  against 
her  will  be  set  aside  if  the  consideration  of 
her  suretyship  has  no  relation  to  her  sepa- 
rate estate:  Drake  v.  Birdsall,  10  Dec.  Rep. 
56,  18  Bull.  243  [denying  Dunkham  v.  Bruce, 
9  Dec  Rep.  682,  16  Bull.  291]. 

A  personal  judgment  against  a  married 
woman  rendered  in  an  action  on  her  promis- 
sory note,  executed  and  delivered  in  the  year 
1879,  in  which  action  she  answered  and 
pleaded  her  coverture,  and  that  she  owned 
no  separate  estate  when  the  note  was  exe- 
cuted, the  latter  fact  being  traversed  by 
reply,  is  not  void  because  the  record  thereof 
fails  to  show  that  the  court  passed  on  the 
issue  thus  made,  but  such  judgment  is  void- 
able inerely:  Hart  v.  ManaMn,  70  O.  S.  189, 
IV  Longsdorf's  Notes,  972  [following  Mo- 
Curdy  V.  Baughman,  43  O.  S.  78,  IV  Longs- 
dorfs  Notes,  149]. 

A  judgment  against  a  married  woman  by 
default  is  void  and  not  voidable,  and  will  not 
be  enjoined  unless  some  equitable  ground  of 
relief  be  shown:  McCurdy  v.  Baughman,  43 
O.  S.  78,  IV  Longsdorf's  Notes,  149;  Hart  v. 
Mmahen,  70  O.  S.  189,  IV  Longsdorf's  Notes, 
072. 

In  an  action  against  a  married  woman, 
upon  her  obligation,  in  writing,  to  pay  for 
services  rendered,  or  mon^  advanced,  for  the 
benefit  of  her  separate  estate  It  is  not  error 
to  render  a  personal  judgment  against  her: 


Patrick  v.  Littell,  36  0.  S.  79,  III  Longsdorf s 
I^otes,  831. 

A  husband's  freehold  in  his  wife^s  lands 
may  be  sold  on  execution;  its  value  is  the 
fee,  deducting  the  remainder :  Oanhy  v. 
Porter,  12  O.  79,  I  Longsdorfs  Notes,  597. 

If  error  clearly  intervened  there  must  be  a 
reversal  unless  absence  of  prejudice  clearly 
appears.  Accordingly,  a  judgment  in  favor 
of  husband  and  wife  instead  of  husband  alone, 
rendered  on  demurrer,  is  erroneous,  for  there 
might  have  been  a  set-off  or  counterclaim 
good  against  the  husband  alone:  Bartgea  T. 
(yjfeil,  13  O.  S.  72,  II  Longsdorfs  Notes, 
598.  See  also  Ebbor. 

G.  Review. 

A  suit  by  a  wife's  administrator  against 
the  husband's  administrator  for  her  money 
collected  by  the  husband,  was  hdd  not  ap- 
pealable:  Ounsaulhts  v.  Pettit,  46  0.  8.  27, 
IV  Longsdorfs  Notes,  309.  See  also  Afpkals. 

HYDRANTS. 

See  MtJNiciPAL  Cobporations. 

HYDRAULIC  COMPANIES. 

The  l^slature  can  not,  by  declaring  a 
river  navigable  which  is  not  bo  in  fact,  de- 
prive the  riparian  proprietors  of  their  rights 
to  the  use  of  the  water  for  hydraulic  and 
other  purposes,  without  rendering  them  com- 
pensation: Walker  y.  Board  of  Public  Worka, 
16  0.  540,  I  Longsdorfs  Notes,  781. 

He  who  owns  the  land  on  both  banks  of  a 
navigable  river,  owns  the  entire  river,  sub- 
ject only  to  the  easement  of  navigation,  and 
he  who  owns  land  upon  one  bank  only,  owns 
to  the  middle  of  the  main  channel,  subject 
to  the  same  easemtiit:  Walker  v.  Board  of 
Publio  Worka,  16  0.  640, 1  Longsdorfs  Notes. 
781. 

Where  the  lease  or  contract  for  water 
power  points  out  the  manner  of  adjusting 
claims  for  damages  for  failure  to  furnish  the 
water  power  contracted  for  and  such  claims 
have  been  adjusted  in  accordance  therewith, 
the  lessee  can  not  In  addition  call  upon  a 
court  of  equity  to  cancel  such  contract  on 
account  of  such  failure:  Paper  Oo.  T.  Hy- 
draulic  Co.,  18  O.  C.  C.  200,  10  0.  C.  D.  57. 

Under  a  lease  or  contract  for  power,  to 
lessees,  their  heirs  and  assigns  forever,  the 
rental  being  secured  by  way  of  mortgage  on 
the  property  where  sueh  power  is  to  be  fur- 
nished, but  containing  no  express  stipulation 
that  the  heirs  or  assigns  of  the  lessee  are  to 
be  liable  therefor,  the  real  estate  so  mort- 
gaged by  the  original  lessor  is  liable  for  the 
rent  that  may  become  due;  whether  the  as- 
signs of  the  original  lease  ara^ersonally 
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liable  is  Bot  decided:  Paper  Co.  t.  Hydraulic 
Oo^  18  O.  0.  C.  200,  10  O.  C.  D.  67. 

Leases  or  eontraete  lor  water  power  to  tlie 
leaeeeB,  iheir  heirs  and  assigns  forever,  tlie 
rental  being  secured  by  wi^  ol  mortage  on 
tile  property  where  sneh  power  is  to  be  fur- 
nished, but  containing  no  express  stipulation 
tiiat  the  heirs  or  assigns  of  the  lessees  are  to 
be  liable  therefor,  are  not  leases  at  will,  and 
are  not  terminable  at  the  election  of  the  as- 
signee of  the  original  lessees:  Paper  Co,  v. 
HydrauUo  Co.,  18  O.  C.  C.  200,  10  O.  C.  D.  57. 

Where  a  hydraulic  company  was  chartered 
for  thirty  years,  with  the  right  to  make 
leases  at  water  power  for  a  limited  time^  a 
repeal  of  these  provisions  gave  it  power  to 
make  perpetual  leases:  Paper  Co.  t.  By- 
drwtlie  Co.,  18  O.  C.  C.  200,  10  O.  C.  D.  57. 

HYDRAULIC  RIGHTS. 

See  Watbss  ano  WATEacouasES. 

HYPOTHECATION. 

See  Plumb  akd  Gollatkbax.  Sbcdbitt. 

HYPOTHESIS. 

That  the  evidence  of  guilt  In  criminal  cases 
must  exclude  every  reasonaUe  hypothens  ex- 
cept that  of  guilt,  see  EmwiTOf; 


HYPOTHETICAL 
OPINION. 

See  Evidence;  Witoesbbs. 

HYPOTHETICAL 
QUESTIONS. 

For  hypothetical  questions,  see  Evidence; 
Witnesses. 


HYSTERICS. 

To  constitute  a  publication  respecting  a 
person  libelous  per  se,  it  must  appear  that 
t^e  publication  reflects  upon  the  character 
of  such  person  by  bringing  him  into  ridicule, 
hatred  or  contempt,  or  affects  him  injurious- 
ly in  his  trade  or  profession.  Hence  a  state- 
ment published  in  a  newspaper  of  and  con- 
cerning a  woman  that  she  "bad  hysterics," 
the  same  not  containing  any  imputation  upon 
lier  as  an  individual,  or  in  respect  to  h« 
profession  or  business,  is  no^  though  un- 
true, per  se  libelous,  and  can  not  be  made  a 
ground  of  recovery  in  the  absence  of  proof  of 
special  damage:  Printing  Go.  v.'  Netheraolef 
84  0.  8.  118.  See  also  Lisn,  and  Slandeb. 


I 


ICE-CREAM  PARLOR. 

For  ice  cream  parlor,  see  Civn.  Sights 
Statutes. 

IDEM  SONANS. 

See  Evidence;  Judgment. 

IDENTIFICATION. 

See  EviDBNCB;  Identitt. 

IDENTITY. 

H.  E.  Fairchild,  who  serves  in  the  board  of 
education,  will  be  presumed  the  same  as  E. 
U.  Fairchild,  whom  the  village  recorder,  as 
clerk  of  the  board,  had  appointed.  Besides, 
his  acts  as  a  d0  facto  member  are  valid: 
Oatea  v.  Beckwith,  2  Dec.  Rep.  304,  2  W.  L. 
M.  580.   See  also  Oiticebs. 


Notioe  to  take  before  Jas.  T.,  and  taking 
them  before  Jas.  W.  T.,  is  immaterial  U 
they  are  apparently  the  same  person:  Friemd 
T.  TkompBon,  W.  636,  I  Longsdorfs  Notes, 
40.  See  also  DBPOsmoNS. 

The  peUtion  on  an  appeal  bond  must  state 
that  the  case  in  the  appellate  court  is  the 
same  as  that  appealed.  Mere  identity  of 
names  is  not  such  a  showing:  t/orth  v.  ifer- 
chant,  2  Dee.  Rep.  69,  1  W.  L.  M.  284.  See 
also  ApPBUS. 

Afliant  of  the  same  name  as  the  person 
pleading  will  be  presumed  the  same  without 
averring  he  is  plaintiff  or  defendant:  Brotton 
V.  AUeton,  2  Dec.  Rep.  3S3,  2  W.  L.  M.  588. 

Where  one  of  the  appellants  in  a  will  case 
was  C.  F.  Steinkamp,  but  the  party  to  the 
petition  was  Christian  Steinkiunp,  Sr.,  on 
error  to  refusal  to  dismiss  the  appeal,  it 
was  held  that  all  presiunptions  were  in  favor 
of  the  judgment,  and  the  names  may  repre- 
sent the  same  person,  for  a  middle  initial  is 
frequently  dropped,  and  the  suffix  Sr.  may 
not  unreasonably  be  treated  as  a  superfluity: 
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Wagner  t.  Ziegler,  44  0.  B.  69,  IV  Longs- 
dorf  B  Notes,  193. 

If  a  libel  is  ambiguoiu  m  to  wbo  ia  in- 
tended, a  witness,  wbo  knows  tbe  parties  and 
eironmstanees,  may  give  their  opinion  as  to 
who  is  meant  This  is  not  construing  the 
libeL  Tbe  defendant  can  not  escape  because 
his  ingenuity  baa  prevented  any  but  ac- 
qnaintanees  recognizing  wlw  is  intended;  Jfo- 
Laughtm  Y.  Rua$ell,  17  O.  475,  I  Longsdorfs 
Notes,  823.  See  also  Ijbex  akd  Slandes. 

Swearing  merely  that  the  matters  and 
things  herein  set  forth  are  true,  without  re- 
ferring to  the  petition  as  his  petition,  is 
not  sufBeiently  definite.  But  if  pending  a 
motion  to  strike  tbe  petition  from  the  files 
a  default  decree  is  taken  which  is  now  asked 
to  be  set  aside,  a  new  petition  and  new  sum- 
mons is  not  necessary,  the  parties  having 
thus  come  in,  but  tbe  decree  will  be  set  aside, 
and  the  verification  amended:  Lannert  T. 
Pica,  4  Dec.  Rep.  282,  1  dev.  L.  Hep.  210. 
See  also  PLEADinas. 

In  malicious  prosecution  for  having  ar- 
rested plaintiff  on  a  cbai|^  of  making  threats, 
defendant  having  in  order  to  show  probable 
cause,  offered  an  unsigned  threatening  letter, 
written  by  some  one  disappointed  by  a  will, 
may  offer  the  will  in  evidence  aa  tending  to 
show  tiiat  plaintiff's  condition  satisfied  tbe 
terms  of  the  letter,  and  thus  identified  bim 
as  its  autiior:  John  v.  Bridgman,  27  O.  S. 
22,  in  Longsdorf's  Notes,  342. 

To  identify  the  prisoner  as  tbe  murderer, 
tiie  conduct  of  his  dog  soon  after  in  scenting 
a  trait  from  the  spot  of  the  murderer,  ap- 
pearing to  follow  it  across  a  field  to  a  creek 
where  recent  foottracks  like  the  defendant's 
were  found,  is  admissible:  State  v.  Brooka, 

I  Dee.  Bep.  407,  9  W.  L.  J.  109.    See  also 

EVIDEHCK. 

A  letter  purporting  to  have  been  written 
over  thirty  years  ago  is  an  ancient  docu- 
ment^ and  where  produced  from  tbe  family 
p^wn  of  the  addressee  is  presumed  to  have 
been  written  tbe  purported  writer,  and  if 
both  are  dead,  is  admisrible  without  farther 
anthentication:  Belt  T.  Breieeter,  44  O.  S. 
600,  IV  Longsdorfs  Notes,  248. 

A  i6r^gn  will  not  admitted  to  record  here, 
though  ineffectual  to  pass  title,  may  be  oom- 
petent  evidence  as  an  ancient  document  to 
prove  identity  of  persons:  Barr  t.  Chapman, 

II  Dec.  Rep.  862,  30  Bull.  284.  Bee  also 
Wills,  Leoacieb  and  Devises. 

Where  in  an  action  for  injury  by  the  kick 
ai  a  vieious  and  dangwous  horse,  plaintiff's 
evidence  shows  that  the  horse  was  one  named 
Nelly,  and  defendant  shows  that  Kelly  was 
of  a  gentle  disposition,  but  it  appears  further 
from  defendant's  evidence  that  the  kick  was 
by  a  horse  named  Pearl  who  was  vldoos  and 
dangerous,  a  verdict  lor  plaintiff  will  not  he 


disturbed:  SchliUs  Brewing  Co.  v.  Blaeklajf, 
18  O.  C.  C.  3S9,  10  0.  C.  D.  17.  See  also 
Animals. 

Evidence  is  competent  that  a  Mood-bound 
trained  to  follow  human  scent  waa  within  * 
day  after  a  burglary  put  upon  the  scent  at 
the  plaoe  and  followad  it  to  defendants  door. 
It  is  a  cireumstaaoe  tmding  to  identify  the 
accused:  State  t.  EaU,  S  O.  N.  P.  12S,  4 
O.  D.  (N.P.)  147. 

0  devised  his  property  to  his  children,  W 
and  E,  but  the  eKeoutor  being  unaUe  to  find 
them,  tnmed  the  property  over  to  tbe  widow, 
an  imbecile,  and  now,  fourteen  yean  later, 
tbe  plaintiffs,  claiming  to  be  W  uid  E,  seek 
to  recover  it  from  tbe  guardian.  The  quea- 
tiott  is  whether  plaintiff's  father,  wbo  aban- 
doned tbem  in  another  stat^  is  tke  same 
person  as  C,  the  testator.  It  was  held  that 
the  onus  to  prove  identity  where  the  defend- 
ant was  at  greater  disadvantage  ttutn  the 
pliUntiffs,  as  guardian  of  an  imbecile  without 
personal  access  to  the  facts,  was  on  the 
plaintiffa  Identity  might  he  proved  1^  a 
concurrence  of  circumstances.  Identify  of 
name  raises  a  presumption  of  identity  of  per- 
son. Memory  of  personal  appearance  fifty 
years  back  was  too  unreliable  to  be  consid- 
ered. An  old  lady's  memory  was  of  more 
weight  than  an  old  man's  as  to  domestic  oc- 
currences of  her  youth,  as  a  marriage,  etc 
Contra,  of  hie  memory  as  to  business  matters. 
Declarations  of  the  testator  as  to  bis  history 
and  family  were  admissible.  In  tracing  the 
history  of  the  deceased,  judicial  notice  would 
be  taken  of  the  history  of  the  country,  as 
the  date  and  duration  of  the  Seminole  war 
in  Florida:  Sperry  v.  Tehhe,  10  Deo.  Rep. 
318,  20  BuU.  181. 

IDENTITY  OF  OFFENSES. 

See  Autrefois  Acquit  and  Convict;  In- 

CLDDD)  OVFENSSS. 

IDIOT. 

For  idiot,  see  Inbarb,  luncius  aitd 

Idiots. 

IDLE  AND  TRUANT 
CHILDREN. 

See  SOHOOLS,  Pubuo. 

IDLE  PERSONS. 

See  Tbaups. 

IGNORANCE. 

For  ignorance,  see  NoncK  and  Kkowl- 

EDGE. 
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For  ignoranoe  of  facts,  ete.,  see  KonoE 

AHD  KnOWUDGB;  MISTAKE. 

For  ignorance  of  law,  see  Law;  Mistake. 

CwMMlment  means  some  afiBrmative  act. 
Mere  ignorance  is  not  sufficient:  Jforrit  r. 
Cialer,  7  0.  N.  P.  {1H.S.)  142,  18  O.  D.  (N. 
P.)  538.   See  also  Fraud  and  Deceit. 

JSiut  ignorance  of  the  whereabouts  of  a 
debtor  who  is  not  absent  from  the  state  does 
not  toll  Uie  statute  of  Ibnitations  as  applied 
to  an  action  on  an  accouDt>  but  tiie  burden  is 
on  the  creditor  to  show  affirmative  acts  on 
the  part  of  the  debtor  which  prevented  a  dis- 
covery of  his  whereabouts:  Morrig  v.  Oiiler, 
7  O.  K.  P.  (N3.)  142,  18  0.  D.  (N.P.)  538. 
See  also  Limitations,  Statute  or. 

IGNORANCE  OF  FACTS. 

See  Mistake;  Notice  and  Knowtjcdge. 

IGNORANCE  OF  LAW.  . 

See  Mistake;  Notice  and  Kkowlbdoe. 

ILLEGAL  ACTS. 

See  Contracts;  Crihbb  and  0i¥en8B8; 
Torts,  and  cross  references  thereunder. 

ILLEGAL  ARREST. 

See  Abbebt;  False  lupmsomfERT. 

ILLEGAL  ASSESSMENTS. 

See  AssEsaifENTS. 

ILLEGAL  BUSINESS. 

For  illc^l  contracts,  see  Contracts  ;  Gah- 

BUNQ. 

A  state  agent^B  illegal  loan  of  money  is 
not  an  illegal  contract  which  ean  not  be  n^- 
fied,  though  prohibited  under  penalty:  State 
V.  Buttles,  S  O.  S.  309,  n  L<»4sdorf  s  Notes, 
SI.   See  also  Aoenct. 

The  business  of  the  Provident  Bond  and 
Investment  Cmnpany  of  Philadelphia,  was  a 
game  of  chance.  The  holders  of  its  Ixmds 
will  not  be  assisted  1^  the  courts  and  a  re- 
ceiver of  its  funds  h«e  will  be  refused  and 
attachmrats  dissolved:  Z>a!p0fii  Oo.  v.  Jonet, 
b  O.  D.  (N.P.)  S82»  36  Bull.  87.  See  also 
Attaohubnt. 

A  husband  who  !s  a  partner,  or  cli^s  a 
partnership  interest,  in  property  used  1^  his 
wife  in  conducting  houses  of  ill  fame  with 
his  knowledge  and  connivance,  or,  who,  with- 
out such  knowledge  or  connivance  seeks  the 
aid  of  equity  to  protect  his  interest  in  prop- 


erty used  in  such  houses,  will,  in  the  absence 
of  allegations  in  his  petition  tending  to  ex- 
plain in  what  way  the  pmpvty  is  lawfully  in 
such  houses,  be  rqnarded  as  a  partioept  crim- 
wtts  in  the  bueiness;  and  in  such  case  his 
petitiim  to  reetnUn  her  from  sdUqg;  en- 
cumbering or  otherwise  disposing  of  the  prop- 
erty, and  for  the  appointment  of  a  receiver 
thweof  to  manage,  tell  and  set  to  him  his 
interest  therein,  will  be  denied,  and  tJie 
parties  left  where  equify  finds  them:  Boefcen- 
atoe  T.  BoofeeiMfoe,  14  O.  D.  (N.P.)  353.  See 
also  Pabthebbhip. 

ILLEGAL  CONDITIONS. 

See  Conditions  and  Lihttations;  Con- 
tracts; Dbds;  Wills,  Lesaoieb  and  De- 
vises. 


ILLEGAL  CONTRACTS. 

See  COKTRAOTS. 

ILLEGAL  FEES. 

See  Feeb;  Onmn. 

ILLEGAL  IMPRISON- 
MENT. 

See  False  Ihpribonuent.* 

.  ILLEGAL  LOAN. 

See  Interest  and  Usubt;  Contbaots. 

ILLEGAL  MARRIAGE. 

See  MABRUfiE. 

ILLEGAL  SALES. 

See  Saus. 

ILLEGAL  SPECULATION. 

See  Oakruno. 

ILLEGAL  TAXES. 

See  Taxation. 

ILLEGAL  VOTES. 

See  Bbibebt;  Elections,  Political. 

ILLEGITIMACY. 

For  ill^tiraacy,  see  Bastabdt;  Descent 

AND  DiSTBIBUTION. 
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ILL  FAME. 

Bee  HousK  or  lu.  Tame. 

ILL  FEELING. 

The  fact  that  ill  feeling  against  the  de- 
ceased was  entertained  by  those  not  on  trial 
is  not  proof  of  the  conspiracy:  Rufer  v. 
State,  25  O.  S.  464,  III  Longsdorf's  Notes, 
252.    See  also  Aidebs,  Abettors  and  Ao- 

00MPII0B8. 

ILL  REPUTE. 

See  HoTjsi  07  Iix  Fame. 

HI  repnte  of  itaelf  meana  bad  n^tftiion: 
Smith  V.  State,  14  O.  C.  C.  (SS.)  267. 

A  person  owning  and  conducting  a  bouse 
of  ill  repute  Is  guilty  of  contributing  to  the 
delin(iuency  of  a  minor  under  Beventeen  years 
of  age,  where  it  is  shown  Uukt  such  minor 
was  admitted  by  a  person  apparently  acting 
as  a  servant  or  employe  and  making  no  in- 
quiry as  to  the  age  of  the  miiKV:  Bmith  v. 
State,  14  O.  C.  C.  (N.S.)  867. 

Where  a  person  owns  and  conducts  a  house 
of  ill  repute,  the  duty  ie  imposed  on  her  to 
know  that  those  whom  she  permits  in  her 
house  and  to  act  apparently  as  her  servants, 
shall  otwy  the  law,  and  in  case  they  do  no^ 
she  as  principal  and  proprietor  of  the  house 
in  which  the  delinquency  occurs  is  liable  to 
pay  the  penalty  of  the  statute:  Smith  v. 
State,  14  O.  C.  C.  (N.S.)  267. 

ILL  TREATMENT. 

See  AssAVLT  and  BA-maBT;  Assault  wjtk 

IHTKirr;  DiVOBOE,  AUHOHT  AND  C^BTODT  OW 

ILL  WILL. 

See  Mauob. 

ILLICIT  COHABITATION. 

See  Addltiibt. 

ILLICIT  INTERCOURSE. 

See  Sexuai.  Intbbcodbse. 

ILLITERACY. 

See  ScHOOLB,  Pdhlio. 

ILLUSIONS. 

See  Insane,  Imbeoxles  ahd  Idiots. 


IMBECILE. 

For  imbeoiles,  see  Inban^  Ihbbcilbb  and 
Idiots. 

IMITATION. 

See  Tbade-uabks  and  Tbade  Names. 

IMMATERIAL  AVER- 
MENTS. 

See  Pleadenos. 

IMMATERIAL  ERRORS. 

See  Ebbob. 

IMMATERIAL  EVI- 
DENCE. 

See  EvmBNCE. 

IMMATERIAL  FACTS. 

See  Feattd  and  Dkoeit. 

IMMATERIAL  ISSUE. 

See  Pleadinqs. 

IMMEMORIAL  USAGE. 

See  Custom  and  Usaobs. 

IMMINENCE  OF 
DANGER. 

See  NBeuesHOK. 

IMMORAL  BOOKS,  ETC. 

See  Obscene  Ijtebatcbe. 

IMMORAL  CONDUCT. 

See  Indecent  Comucr. 

IMMORAL  CONSIDERA- 
TION. 

See  CONTBAOTB. 

IMMORAL  CONTRACTS. 

See  CoNTBAors. 

IMMORAL  HABITS. 

See  Dhjnquenct. 
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IMMORAL  LITERATURE. 

See  Obscehk  Litkbatubk. 

IMMORAL  PUBLICA- 
TIONS. 

For  immoral  puUieatitmi,  bm  Ihdbocnt 

PDBUOATIONa. 

IMMOVABLES. 

8m  StMAS.  Pbopibtt,  and  eron  referenoes 
tbercnnder. 

IMMUNITY. 

See  AiDEBB,  Abxttobs  and  AcoOMFUcn; 

Evidence;  Witnesses. 

IMMUNITY  FROM  SUIT. 

See  SDUU0N8. 

IMPAIRING  OBLIGATION 
OF  CONTRACTS. 

See  Constitutional  Law. 

IMPANELING  JURY. 

See  Jctt. 

IMPARTIAL. 

See  Just;  Gonvn. 

IMPARTIAL  TRIAL. 

See  Trial. 

IMPEACHING  EVIDENCE. 

See  Iupbaohment;  Evidence. 

IMPEACHING  WITNESS. 

See  Ihpbachhent;  Witnesses. 

IMPEACHMENT. 

For  eertifloate  of  acknowledgmmt,  see  Ac- 

KNOWLEDOHENT. 

For  the  fmpeaehment  of  witneM,  see  Wit- 
nesses. 

A  paper  called  an  "opinitm**  signed  1^  the 
arbitrators  and  delivered  in  such  ease  by 
them  to  the  counsel  of  the  parties,  accom- 
panying the  award,  which  paper  purports  to 
cite  reasons  for  tba  deeisioli  of  the  arbi- 


tratoTiy  but  is  not  made  part  of  the  award, 
nor  in  any  way  referred  to  in  the  award, 
and  Ib  not  required  by  the  agreement  of 
submission  or  the  oaths  of  the  arbitrators,  is 
not  competent  evidence  to  impeach  the 
award:  Corrigan  v.  RookeftUer,  67  O.  8. 
354,  IV  LongBdorf's  Notes,  »32. 

The  testimony  of  arbitrators  in  a  case  sub- 
mitted for  arbitration  is  not  competent  evi- 
dence, to  impeach  the  award:  Cwrrigm  t. 
Rockefeller,  67  O.  S.  354,  IV  LontpdorTs 
Notes,  938. 

The  award  is  an  arbitration  can  not  be 
impeached  for  error,  nothing  but  irand  in 
tlie  parties  or  in  the  arbitrators,  or  such 
manifest  mistake  as  naturally  works  a  fraud, 
can  he  alleged  to  avoid  it;  Oorriffon  v.  Rocke- 
feller, 67  O.  S.  364,  IV  Longsdorf  s  Notes, 
932.   See  abo  AsbitbatiOn. 

The  accounts  of  executors  or  administra- 
tors are  impeachable  for  fraud,  and,  if  neces- 
sary, the  whtde  account  must  be  restated:  In 
n  Leidigh,  15  O.  D.  (N.P.)  193..  See  also 

EXECUTOBB,  ADUIinSTBAT«8  AND  ADHINIS- 

TBATiON  or  Estates. 

The  minutes  of  a  board  of  county  com- 
missioners may  be  impeached  by  parol  testi* 
mony:  Stolz  v.  Belt,  18  O.  D.  (N.P.)  664. 
See  also  Counties  and  Codntt  Commis- 

SI0NE18. 

IMPEDIMENTS. 

For  impediments  to  marriagei  see  Bbeach 
or  Pbomise;  Mabbiaoe. 

IMPERATIVE  STATUTES. 

See  Statdteb. 

IMPLEMENTS  OF  LABOR 
AND  TRADE. 

For  exemptions  from  execution,  see  Ex- 

ECDTION,  WBIT  or. 

IMPLICATIONS. 

For  implications,  sec  also  EvnnHOE. 
For  implied  conditions,  see  CoNnmoNS  and 
Lihitations;  Contbacts. 
For  impliei  contracts,  ses  Gontbaotb. 
For  implied  warranty,  see  Sales;  Wab- 

BAKTT. 

For  amendments  to  ths  constitution  by 
implication,  see  Constitutional  Law. 

For  amendments  to  statutes  by  implication, 
see  Statutes. 

For  repeals  of  the  constitution  by  implica- 
tion, see  Constitutional  Law. 

For  repeals  of  statutes  by  implication,  see 
Statutes. 
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An  oiBcer  whose  feei  are  r^ulated  by 
statute  can  charge  fees  only  for  those  BerrioeB 
for  which  compensation  is  fixed  by  law.  Fees 
are  not  allowed  by  implication  and  there  are 
no  conatnictiTe  fees:  State  v.  Leu>i«,  22  0. 
C  C.  018,  12  O.  G.  D.  697  [aflOrmed.  Lewia  t. 
Btattf  67  O.  S.  180,  IV  Longsdorfa  Notes, 
7111. 

The  compensation  of  public  officers  can  not 
be  enlarged  by  implication  b^ond  the  terms 
of  statute:  Richardson  y.  State,  66  0.  S.  108, 
IV  Longsdorf's  Notes,  890. 

When  an  officer's  power  is  purely  statutory, 
the  courts  will  be  slow  to  raise  it  by  implica- 
tion: Crawford  v.  Taylor,  6  O.  C.  C.  (N^.) 
278,  17  O.  0.  D.  246  [reversed,  without 
opinion,  Taylor  r.  Crawford,  72  O.  8.  660]. 
See  also  Oftice. 

There  is  an  implied  condition  in  executory 
agreements  to  the  effect  tliat  tiieir  perform- 
ance shiUl  not  be  rendered  impossible  by  the 
intervention  of  unforeseen,  accidoital  and 
uneon^llable  superior  agencies  and  tiiat 
their  performance  will  be  excused  when  it  is 
prevented  by  such  agencies:  Board  of  Ednoa- 
turn  T.  Toumaend,  68  O.  S.  S14,  TV  Longs- 
dorf's Notes,  861.   See  also  Goittbactb. 

Where  no  time  for  performance  is  fixed  by 
a  contract,  the  law  implies  that  performance 
is  to  take  place  within  a  reasonable  time: 
Btetoart  T.  Herron,  77  0.  S.  130,  IV  Longs- 
dorrs  Notes,  1031  [reversing  Herron  v. 
Stewart,  10  0.  C.  C.  (N.S.)  355,  20  O.  C.  D. 
062]. 

While  a  railroad  company  selling  a  coupon 
ticket  over  its  own  and  a  connecting  line 
may,  by  contract,  either  express  or  implied, 
make  itself  responsible  for  the  safe  carriage 
of  the  passenger  over  the  entire  route,  yet 
the  mere  sale  of  such  ticket  does  not  import 
such  contract  or  undertaking  beyond  its  own 
line:  Pennsylvania  Co.  v.  Loftit,  72  O.  S. 
288,  IV  Longsdorf's  Notes,  990.  See  also 
Cabriebs. 

The  power  of  defining  the  functions  of 
the  judicial  department  is  only  limited  by  the 
general  rule  that  a  grant  of  general  powers 
to  any  department  constitutes  of  itself  an 
implied  exclusion  of  all  other  departments 
from  the  exercise  of  such  powers:  Fotrview 
T.  (Wffee,  73  O.  S.  188,  IV  Longsdorf's  Notes, 
1001. 

The  doctrine  relating  to  repeals  and  amend- 
ments by  implication  applies  alike  to  con- 
stitutions and  etatutes,  and  it  requires  that 
earlier  ex^reBslons  yield  whm  it  is  necessary 
to  j^ve  effect  to  the  latest  expression  of  the 
intention  of  those  whose  intention  is  entitled 
to  control:  BtaU  r.  Creamer,  83  O.  S.  412. 
See  also  CoNBTnxrnonAL  Law. 

A  valid  sentence  of  imprisonment  in  a 
criminal  case  must  in  and  of  itself  be  definite 
and  complete  in  all  its  material  terms,  and 


so  certain  and  accurate  as  to  the  time  of  its 
commencement  and  proper  termination  as 
tliat  it  shall  not  be  necessary  for  either  the 
prisoner  or  the  officers  charged  with  its  execu- 
tion to  apply  to  a  court  to  ascertain  its 
meaning:  Hamilton  v.  State,  78  O.  S.  76,  IV 
Longsdorf's  Notes,  1038.    See  also  Sbbvicbb. 

In  an  action  for  conspiracy,  the  damage 
sustained  constitutes  the  gravamen,  and  proof 
of  special  damage  is  required,  and  can  not  be 
implied  from  the  mere  effort  to  injure  the 
plaintiff  by  a  conspiracy  to  that  end,  although 
the  efforts  in  that  behalf  may  consist  of 
declarations  which  would  raise  such  an  impli- 
cation in  an  action  txa  libel  or  slander:  Zwr- 
hont  Y.  Kroll,  10  0.  G.  G.  (N.8.)  228,  21 
O.  G.  B.  096.  See  also  Gonsfibaot. 

An  agreement  to  purchase  necessarily 
implies  a  promise  to  pay:  Stewart  v.  BerroHt 
77  O,  S.  130,  rv  Longsdorf's  Notes,  1031 
[reversing  Hemm  r.  Stewart,  ID  0.  C.  G. 
(N.8.)  865,  20  0.  C.  D.  662.   Bee  also  Pat- 

VENT. 

When  a  person  receivM  the  property  of 
another,  or  ill^ally,  unlawfully  or  wrongfully 
obtains  the  property  of  another,  the  law 
implies  an  obligation  upon  his  part  to  refund 
it  to  the  owner:  Kirohner  r.  Smith,  7  O.  C.  C. 
(N.S.)  22,  18  O.  C.  D.  46.    See  also  Con- 

VEBSION. 

Parol  evidence  can  not  be  used  for  the' 
purpose  of  either  reforming  or  construing  the 
clear  and  settled  l^al  effect  and  meaning  of 
the  contract,  nor  can  it  be  introduced  to  vary 
whatever  the  law  implies  from  the  contractt 
Douglass  r.  CampheU,  2  0.  C.  C.  (N.S.)  62, 
14  0.  C.  D.  241.  See  also  Evidbhcb. 

A  grant,  in  consideration  of  $1.00,  of  all 
the  oil  and  gas  under  certain  premises,  with 
right  of  entry  for  drilling  and  operating  and 
reserving  a  share  of  oil  produced,  etc.,  implies 
an  engagonent  to  develop  the  premises  for 
oil  and  gas:  OU  Company  v.  Robinton,  71 
O.  S.  302,  IV  Longsdorf's  Notes,  983. 

Under  a  condition  in  an  oil  lease  that  if 
no  well  is  completed  within  ninety  days  the 
grant  shall  become  null  and  void  unless  the 
lessee  shall  pay  certain  sums  per  year  after 
demand,  the  time  witiiin  which  the  implied 
arrangement  by  the  lessee  to  develop  the 
premises  must  be  performed  is  postponed  by 
the  acceptance  of  tiie  specified  sum,  and  does 
not  commence  to  run  until  the  end  of  the 
year  for  which  the  payment  is  accepted;  the 
lease  does  not  t>ecome  null  and  void  at  the 
end  of  the  year  upon  refusal  of  the  lessor  to 
accept  payment  for  another  year:  OU  Com- 
pany V.  Robinson,  71  0.  S.  302,  IV  Longs- 
dorf's Notes,  988.   See  also  Oil  and  Gas. 

The  defense  of  contributory  negligence  is 
inconsistent  with  a  defense  oitirely  upon  the 
ground  that  the  d^endant  was  guilty  of  no 
negligence;  the  definition  of  contributory  neg- 
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ligence  implies  negligence  on  the  p&rt  of  the 
defendant:  Traction  Co.  v.  Btevmt,  76  O.  S. 
171,  IV  LongBdorfB  Notes,  1014  [reverBing 
Traction  Co.  v.  Stephetu,  7  O.  C.  C.  (N.S.) 
4S4,  18  0.  C.  B.  M7].  See  aiu  NaaUQEiroE. 

The  waiT«  of  an  aoeuud  of  his  right  to 
a  jury  trial  must  clearly  and  affirmatively 
appear  upon  tiie  record,  and  it  can  not  be 
assumed  or  implied  by  a  reviewing  court  from 
the  silence  of  the  accused,  or  his  mere  failure 
to  demand  a  jury:  Simmons  v.  State,  75  O.  S. 
346,  rv  Longsdorfs  Notes,  1017  [distinguish- 
ing Dailey  T.  State,  4  0.  S.  67,  II  Longsdorfs 
Notes,  74;  Billigheimer  v.  State,  32  0.  S. 
435,  III  Longsdorfs  Notes.  642].  See  also 
Jdbt. 

The  express  provisions  of  the  constitution 
of  the  state  establish  such  relation  between 
the  election  of  state  officers  and  the  conven- 
ing of  the  general  assembly  that  since  the 
seventeenth  article,  adopted  in  1905,  has 
expressly  changed  the  date  of  the  election 
from  November  of  the  odd-numbered  years 
to  the  same  month  of  the  even>iiumbered 
years,  tiie  provision  for  the  convening  of  the 
regular  session  of  the  general  assembly  then 
elected  must  be  raided  as  changed  by  impli- 
cation from  the  first  Monday  of  January  in 
the  even-numbered  years  to  the  first  Monday 
of  the  same  monUi  in  the  odd-numbered 
years:  State  V.  Creamer,  89  O.  S.  412.  See 

also  IdDBISLATCTK. 

The  implied  powers  with  which  county 
oommissioners  are  clothed  are  ew  neceatitate 
only,  and  where  procedure  is  provided  by 
statute  there  can  be  no  necessity  to  improvise 
one:  Ritter  v.  Railway  Co.,  8  O.  N.  P.  (N.S.) 
161.    See  also  Counties  and  Codntt  Cou- 

UISSIONEBS. 

The  earlier  of  two  statutes  to  the  extent 
that  they  are  irreconcilable  is  repealed  by 
implication:  State  v.  Morris,  03  O.  S.  496, 

IV  Longsdorfs  Notes,  861  [approving  State 

V  HaUiday,  63  O.  S.  lOS,  IV  Longsdorfs 
Notes,  801].  See  also  Statutss. 

The  very  enenee  of  reciprocity  In  the 
enforeemoit  of  statutes  of  sister  states  im- 
pliea  that  each  state  as  to  the  subject-matter 
shall  have  and  enforce  identical  laws:  Rail- 
toay  Co.  T.  Foa,  64  O.  S.  133,  IV  Longsdorfs 
Notes,  868.   See  also  Cohitt. 

A  real  estate  broker,  autiiorized  to  sell,  has 
no  implied  authority  to  execute  a  contract 
of  sale  binding  upon  his  principal:  Ettinger 
V.  Weatherhead,  9  O.  C.  C.  (N.S.)  172,  19 
O.  C.  D.  137  [reversed,  Weatherhead  v. 
Ettinger,  78  0.  S.  104,  IV  Longsdorfs  Notes, 
1038]. 

Authority  to  purchase  goods  as  agent  for 
another  and  on  his  credit,  can  not  be  implied 
from  special  authority  given  such  agent  to 
sell  goods  and  devote  the  proceeds  to  a 


particular  purpose:  Kelly  v.  Traoy,  71  0.  S. 
220,  IV  Longsdorfs  Notes,  081. 

An  agent  to  procure  a  contract  has  no 
power  to  discharge  it,  implied  from  the 
original  authority  mere^:  John8on  r.  Ineur- 
ance  Co.,  QQ  U.  8.  6,  IV  Lcmgadorfs  Notes, 
895. 

Where  an  owner  of  real  estate  gives  to  his 
agent  a  writtoi  agreement  to  sell  to  be 
delivered  by  bim  to  a  proposed  purchaser, 
the  law  will  imply  that  the  agent  was 
empowered  to  accept  the  purchase  money 
from  the  purchaser:  Behippieaeee  t.  Chwvht 
9  0.  C.  C.  (N.S.)  166,  19  O.  G.  D.  678.  See 

also  AOBRCT. 

IMPLIED  AGENCY. 

See  AOEKCT, 

IMPLIED  AMENDMENT. 

See  CoNsrmmoNAL  Law;  Statutes. 

IMPLIED  BEQUESTS, 

See  Wills,  Libacies  aitd  Dmsss. 

IMPLIED  CONDITIONS. 

For   implied  conditions,  see  ComrnoNS 

AND  LlMn-ATIONS. 

IMPLIED  CONTRACTS. 

For  implied  contracts,  see  Contracts  ; 
Quasi-contracts. 

IMPLIED  COVENANTS. 

See  CoNTBACTB;  Deeds. 

IMPLIED  DEDICATION. 

See  Dedication. 

IMPLIED  DEVISES  OR 
LEGACIES. 

See  Wills,  Leoacies  and  Devises. 

IMPLIED  EASEMENT. 

See  Easement. 

IMPLIED  LIEN. 

See  Libnb. 

IMPLIED  MALICE. 

See  Maucb. 
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IMPLIED  NOTICE. 

See  NonoK  and  Knowudok. 

IMPLIED  OR  QUASI- 
CONTRACTS. 

See  CoNTE&CTS;  Quasi-contbacts. 

IMPLIED  POWERS. 

See  AoENOT;  CoBPtuuTioNB ;  Munioipal 

COBPOBATIOMS;  PABTimSHIP. 

IMPLIED  PROMISE. 

See  Contracts. 

IMPLIED  RATIFICATION. 

See  AoBNOT;  Fbaitd  and  Deceit;  Pabtneb- 

BHIF. 

IMPLIED  REPEAL. 

See  Coivstitutionai.  Law;  Statutss. 

IMPLIED  SURETYSHIP. 

See  Subbttshiv. 

IMPLIED  TRUSTS. 

See  Tftusra. 

IMPLIED  WAIVER. 

See  Waitib. 

IMPLIED  WARRANTY. 

For  implied  warranty,  see  Dbids;  Land- 
lobd  and  I^ant;  Salbs;  Wabbantt. 

A  broker  for  distillers  wbo  contraeta  in 
his  own  name  to  sell  and  deliver  on  the  cars 
barrelled  spirits  in  bond  for  export,  impliedly 
warrants  that  the  barrels  shall  be  fit  and 
filled  for  transportation,  and  is  liable,  inde- 
pendent of  Diligence,  for  leakage  due  to 
improper  barrelling  or  latent  defect  in  the 
wood,  and  there  is  no  duty  or  opportunity  for 
the  buyer  to  inspect;  Stevens  t.  Pineoffa,  9 
Dec.  Rep.  479,  14  Bull.  110. 

IMPORTING  VOTERS. 

See  EuKmoNfl,  Poutioal. 

IMPOSITION. 

See  Fbaud  and  Dbobit;  Uhiiub  Inildbnob: 


IMPOSSIBILITY. 

A  contract  to  remove  or  rebuild  a  school- 
house  is  not  rendered  impossible  by  the  fact 
that  mtA  schoolhouse  is  blown  down  by  a 
storm,  if  the  original  materials  are  not  carried 
away:  Board  of  Education  t.  Towngend,  63 
O.  S.  514,  IV  Longsdorfs  Notes,  861  [revers- 
ing Board  of  Bdueation  v.  Tovmaend,  16  O. 
C.  C.  674,  S  O.  C.  D.  732]. 

The  word  "inipoBsible"  as  used  in  a  clause 
in  a  mining  contract  providing  that  the 
requirement  of  the  mining  of  a  minimiun 
tonnage  shall  not  apply  so  long  as  it  shall 
be  "impossible  to  mine"  etc.,  does  not  mean 
absolute  physical  impossibility,  but  sltould 
be  construed  in  a  business  sense,  and  the 
mining  and  removing  of  the  minimum  ton- 
nage is  "impossible"  when  it  appears  that  on 
account  of  causes  and  natural  disturbances 
not  attributable  to  the  fault  of  tbe  lessee, 
it  can  not  be  mined  and  removed  without 
resorting  to  unreasonable  or  extraordinary 
expense  or  the  employment  of  unusual  and 
extraordinary  means;  Coal  Co.  v.  Coal  Co., 
12  O.  C.  C.  (N.S.)  465,  21  O.  C.  D.  458 
[reversed  on  another  ground,  Coal  Co.  T.  Coal 
Co.,  86  0.  S.  140]. 

Covenants  in  a  minii^  contract  to  mine 
and  remove  a  minimum  tonnage  and  to  pay 
a  minimum  royalty  are  not  absolute  where 
the  oontoact  provides  that  said  minimiun  pro- 
vision shall  not  apply  and  "in  ease  and  so 
long  as  it  shall  be  imposuble  to  mine  and 
remove  said  amount  by  reason  of  strikes, 
lockouts,  fires,  floods  or  any  other  cause 
beyond  the  control"  of  the  lessee,  except  lack 
of  transportation:  Coal  Co.  v.  Coal  Co.,  12 
0.  C.  C.  (N.S.)  46S,  21  0.  C.  D.  458  [reversed. 
Coal  Co.  V.  Cool  Co.,  86  O.  S.  140]. 

The  question  of  impossibility  of  mining 
and  removing  the  minimiun  tonnage  under  a 
saving  clause  of  the  lease  in  case  of  doubt 
or  conflict  in  the  evidence  is  one  of  fact  to 
lie  submitted  to  the  jury:  Coal  Co.  v.  Coal 
Co.,  12  O.  C.  C.  {N.S.)  465,  21  O.  C.  D.  458 
(reversed.  Coal  Co.  v.  Coal  Co.,  86  O.  S.  140]. 

Retention  of  possession  by  tbe  lessee  under 
a  mining  contract  without  mining  and 
removing  the  ounimum  toim^e  provi^d  fw, 
if  impossible  from  causes  beyond  its  control, 
is  not  sufficient  to  render  it  liable  for  the 
minimum  royiJty:  Coal  Co.  v.  Coal  Co.,  12 
O.  C.  G.  (N.S.)  46fi,  21  O.  C  D.  4S8  (reversed. 
Coal  Co.  V.  Coat  Co.,  86  O.  8.  140]. 

If  the  contract  be  for  the  entire  school 
year  it  may  be  discharged  by  the  son  l>ecom- 
ing  disabled  by  illness  from  attending  the 
full  year.  Both  parties  must  be  deemed  to 
have  acted  on  the  assumption  that,  if  such 
an  event  intervened,  the  agreement  for  the 
full  school  year  would  he  disehai|^:  Oroff 
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T.  Hertenatein,  12  0.  C.  C.  616,  21 

O.  C.  D.  633. 

Where  in  mining  contracts  a  minimum 
rc^alty  or  deed  rent  is  reserved  without 
exception,  the  lessee  is  bound,  except  in  cases 
where  there  is  no  minable  coal  or  wfaa-e  it 
has  become  exhausted:  CwU  Co.  t.  Coal  Co., 
12  O.  C.  C.  (N.S.)  466,  21  0.  C.  D.  458 
[reversed,  Coal  Co.  v.  Coal  Co.,  80  O.  S.  140]. 

Under  a  mining  contract  providing  for  the 
raining  of  an  annual  minimum  quantity,  the 
burden  of  proof  is  upon  the  lessee  to  show 
that  it  was  prevmted  from  mining  and  mnov- 
ing  the  minimum  tonnage  on  account  of 
causes  beyond  its  control:  Coal  Co.  v.  Coal 
Co.,  12  O.  C.  C.  (N.S.)  466,  21  O.  C.  D.  458 
[reversed,  Coal  Co.  v.  Coal  Co.,  86  O.  S.  140]. 

For  the  effect  of  subseqnent  impossibility 
npon  contracts,  see  Gontbacts. 

IMPOSSIBLE  CONDI- 
TIONS. 

See  Conditions  and  Lihitations. 

IMPOTENCY. 

See  DzvoKi,  AM^utmr  and  Cubtodt  or 
CEnjnxN. 

IMPOUNDING  ANIMALS. 

Bee  Anihalb. 

IMPRESSIONS  OF 
WITNESSES. 

See  Evidkrce;  WrrNESSES. 

IMPRISONMENT. 

For  imprisonment  for  contempt,  see  Con* 

TEICPT. 

For    imprisonment    for    debt,   see  also 
Ahbest;  Iupbisonuent  fob  Debt. 
For  escape  from  imprisonment,  see  Escape. 
For  false  imprisonment,  see  Falbb  Iu- 

PKIBONlfENT. 

For  imprisonment  until  fine  etc.  paid,  Bee 
Fines. 

For  mittimus  for  imprisonment,  see  Mrr- 

TUTUS. 

For  prison  bounds  in  ease  of  imprisonment 
for  debt,  see  Abbbbt. 

For  release  from  imprisonment,  see  Habeas 
Ck)BPUB;  Pabdon;  Inboltbnt  Laws. 

For  the  ranedy  for  illegal  imprisonment, 
see  Habeas  Cobpus. 

Where  the  accused,  on  being  sentenced,  is 
present,  but,  being  on  bail,  is  not  in  custody 
and  is  not  turned  over  to  the  sheriff,  nor  any  | 


written  authority  given  to  the  sheriff  to  take 
him,  but  he  repairs  to  the  sheriff's  office,  and 
is  Uiere  taken  to  jail,  the  imprisonment  is 
l^t:  In  re  Moore,  14  0.  0.  C.  237,  7  O. 
C.  D.  676. 

A  threat  of  consequential  imprisonment  to 
result  from  a  threatened  prosecution  for  a 
crime  is  not  duress.  Duress  is  fear  of  life 
or  member,  or  mayhem,  or  of  unlawful 
imprisonment:  Moore  v.  Adamn,  8  O.  372,  I 
Longdorf's  Notes,  441,   See  also  Rescission. 

A  wife's  mort^e  for  a  sum  anbezzled  by 
her  husband  made  under  threats  to  arrest 
him  is  not  duress  if  he  was  actually  guilty 
and  the  arrest  would  have  been  l^^l :  Eerh9t 
T.  Manat,  8  Dec  Rep.  216,  0  BulL  336  [affirm- 
ing Herhat  v.  JTafW,  7  Dee.  Rep.  701,  4  Boll. 
1038]. 

A  person  convicted  in  Cuyahoga  county 
under  the  Sunday  closing  law  should  be 
sentenced  to  the  Cleveland  worichouse,  nndo- 
O.  a,  14128,  and  not  to  the  eonn^  jail: 
Edia  T.  Butler.  8  0.  N.  P.  188,  11  O.  D. 
(N.P.)  246  [following  ffcmbleaioeoB  T.  Sfafe, 
61  O.  &  228,  IV  Longsdorr*  Notes,  539]. 
See  also  InroxiOATUia  Ijqdw. 

The  addition  of  the  words  **at  hard  labor" 
to  a  sentence  of  imprisonment  in  a  work- 
house does  not  aggravate  or  inerease  the 
punishment  authorized  by  statute.  A  sen- 
toice  of  imprisonment  in  that  institution  is 
necessarily  a  sentenee  at  hard  labor:  EaimU- 
ton  V.  Btate,  78  O.  S.  76,  IV  Longsdorfs 
Notes,  1038. 

The  eourt  may  and  should  declare  in  tiie 
sentence  for  what  time  the  convict  shall  be 
kept  at  hard  labor  and  for  what  period  in 
solitary  confinement,  and  may  also  render 
judgment  for  costs  (G.  C,  {  12374):  In  re 
Clark,  50  O.  S.  649,  IV  Longsdorfs  Noto, 
621,   See  also  Sentence. 

Imprisonment  of  the  putative  father  for 
not  giving  security  for  the  child's  support  is 
not  for  debt,  but  a  police  regulation,  and  the 
statute  is  therefore  not  unconstituUonal: 
Muaaer  v.  Stewart,  21  O.  B.  363,  III  Longs- 
dorfs Notes,  33. 

An  imprisonment  for  failure  to  pay  the 
judgment  and  costs  is  not  for  debt  and  the 
statute  is  therefore  not  unconstitutional: 
Welty  v.  Furley,  2  Dec.  Rep.  399,  2  W,  L.  M. 
506.   See  also  Babtabdt. 

O.  C,  i  11856,  authorising  contempt  pro- 
ceedings for  the  delivery  of  attached  property, 
and  to  enforce  the  payment  of  the  money  due 
on  the  redelivery  bond,  must  be  construed  so 
as  not  to  conflict  with  tfae  constitutional 
prohibition  of  imprisonment  for  debt:  Bank 
V.  Becker,  62  O.  8.  289,  IV  Longsdorfs  Notes, 
834.   See  also  Attachhent. 

An  assignee  for  creditors  not  complying 
with  an  order  of  court  to  pay  over  to  a 
creditor  a  certain  sum  can  not  be  committed 
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for  ootttempt,  not  being  a  requisition  to 
ddiver  Bpeeific  proper^,  for  thiB  amounts  to 
imprisonment  for  debt:  In  re  French,  3 
Dee.  ILep.  176»  4  Gas.  209;  is  fs  Rowektmp, 
11  Dee.  630.  27  Sua  289.    See  also 

CONIKKPT. 

A  judgment  lUbtor  ordered  by  proceedings 
in  aid  of  raecution  to  delivor  to  the  sheriff 
shares  of  stock  which  he  admits  owning  in 
a  foreign  oorpwation  is  guilty  of  contempt 
if  he  does  not  t^ey,  and  imprisonment  to 
compel  obedience  is  not  for  debt  under  eon- 
■titution.  Art  I,  1 16:  ii»  r«  OonkUn,  6  0. 
C.  C.  78.  3  O.  0.  D.  40. 

Payment  of  the  dd>t  can  not  be  enforced 
by  Gontanpt  proceedings  in  the  atwence  of 
all  fraud.  This  would  probably  not  be  eon- 
stitaUonal:  Battk  t.  Bank,  6  0.  &  264,  11 
Longsdorf  B  Notes,  S36. 

The  pr<ribate  judge  found  that  A  held  money 
of  the  judgment  debtor  by  fraudulent  con- 
veyance and  ordered  him  to  pay  it  to  a 
receiver  to  be  applied  on  the  judgment.  A, 
claiming  it  aa  a  gift,  refused  to  obey.  It  was 
held  that  the  probate  judge  had  no  power  to 
imprison  A  for  contempt,  but  the  receiver 
must  resort  to  an  action:  White  v.  Oatee,  42 
O.  S.  109,  IV  LongBdorf's  Notes,  96.  See  also 
Pboceedinqs  in  Aid  of  Execution. 

Contempt  proceedings  may  be  used  to 
collect  alimony  pendente  lite.  As  Q.  C, 
S  11994,  does  not  provide  for  a  judgment 
there  is  no  other  way.  The  allowance  is  not 
a  debt  within  the  constitutional  guaranty 
against  imprisonment  for  debt:  Btetoart  r. 
8tewart,  10  Dec.  Rep.  662,  23  Bull.  38; 
Kaderahek  v.  Kaderabek,  3  O.  C.  C.  419,  2 
0.  C.  D.  236. 

•  Mone^  due  on  contract,  express  or  implied, 
and  judgment  thereon,  is  a  debt  under  con- 
stitution Art.  1, 1 16,  which  forbids  imprison- 
ment for  debt.  An  order,  in  contempt  pro- 
ceedings against  sureties  for  the  redelivery 
of  attached  property,  requiring  t^em  on 
failure  to  pay  the  judgment  to  be  impris- 
oned, contravenes  their  constitutional  rights: 
Bank  T.  Becker^  62  O.  S.  280,  IV  Longsdorfs 
Notes,  834. 

A  final  money  decree  for  alimony  is  not 
a  debt  within  tiie  purview  of  the  eonstitu- 
tional  inhibition  against  imprisonment  for 
dri>t:  State  T.  Cook^  66  0.  S.  666,  IV  Longs- 
dorfB  Notes,  017  [distinguishing  Conrad  v. 
BverUih,  60  O.  S.  476,  IV  LongsdorTs  NoteB, 
608;  Loekvoood  v.  Krum,  S4  O.  S.  1,  III 
Ixmgadorrs  Notes,  693].  See  also  Gonstitd- 
noziAL  Law. 

On  imposing  a  fine  the  court  can  not  order 
commitment  until  it  is  paid,  unless  bo  pro- 
vided by  statute:  hougee  v.  State,  11  O.  68, 
I  LongsdorfB  Notes,  642.   See  also  Finbb. 

G.  C,  S  2140,  which  provides  for  the  trans- 
fer from  the  reformatory  to  the  penitentiary 


of  any  prisoner  who,  subsequent  to  his  com- 
mittal, shall  be  shown  to  luive  been  at  the 
time  of  his  conviction,  more  than  thirty  years 
of  age,  or  to  have  been  previously  convicted 
of  crime,  is  not  in  contravention  of  Art.  IV, 
S  1  of  the  constitution  of  Ohio,  1 16  of  tiie 
bUl  of  rights,  or  Art.  XTV.  $  1  of  the  consti- 
tution of  the  United  States:  /i»  re  Clayton, 
13  O.  D.  (N.P.)  646. 

Hie  age  of  a  priaoner  and  the  fact  of  his 
previous  conviction  and  imprisonment  which 
determine  whether  he  shall  be  confined  in 
the  reformatory  or  the  penitenUary  need 
not  be  judicially  determined,  and  an  order 
of  the  court  that  he  is  to  be  confined  in  one 
prison  or  the  other  is  merely  advisory.  Hence, 
the  board  of  managers  of  the  reformatory 
in  finding  that  a  prisoner  is  not  eligible  to 
the  reformatory  and  ordering  him  transferred 
to  Uie  penitentiary  under  G.  G.,  18140,  does 
not  exercise  judicial  powers  nor  deprive  such 
prisoner  of  his  liberty  without  due  process 
of  law:  In  re  Clayton,  13  0.  D.  (N.P.)  646. 

See  also  PBNITENTIABIEa. 

The  transfer  of  a  prisoner  who  is  an 
escaped  convict  from  the  workhouse  to  the 
custody  of  the  chief  of  police,  as  the  first 
step  in  his  return  to  the  penitentiary,  will 
be  presumed  to  have  been  accomplished  by 
l^^l  process,  and  upon  his  return  to  the 
workhouse  after  completing  his  tmn  in  the 
penitentiary,  habeas  corpus  will  not  lie  for 
his  release,  at  least  until  the  time  his  work- 
house sentence  would  have  expired  bad  there 
been  no  interruption  by  transferring  him  to 
the  penitentiary:  Uarrington  v.  Bader,  12  O. 
C.  C.  (N.S.)  257,  32  O.  C.  D.  493,  6  O.  L. 
R.  170.    See  also  Convict. 

If  the  imprisonment  under  sentence  of  a 
court  of  competent  jurisdiction  is  clearly 
unauthorized  and  void,  relief  may  be  obtfuned 
by  habeat  corpus;  if  voidable,  a  writ  of  error 
is  the  appropriate  remedy:  In  re  Shaw,  7 
O.  S.  81,  II  Longsdorfs  Notes,  271;  In  re 
Van  Hagan,  25  O.  S.  426,  III  Longsdorfs 
Notes,  249. 

The  director  of  charities  and  correction  in 
Cleveland  (R.  S.  1  1645-67,  repeated  96  v. 
06),  was  clothed  with  power  to  discharge  a 
prisoner  from  the  workbonse  only  where  the 
question  involved  in  his  discharge  was  the 
propriety  of  retaining  him  in  confinement, 
that  is,  a  question  of  humanify,  as  dis- 
tinguished from  one  of  grace,  which  bdongs 
to  the  pardoning  power;  or  a  question  of  the 
propriety  of  retaining  him  in  custody  as 
distinguished  from  the  propriety  of  com- 
mitting him  to  custody,  or  M  to  whether 
his  sentence  is  properly  proportioned  to  his 
guilt:  Jihi  V.  Barry,  3  O.  N.  P.  (N.S.)  66. 
16  0.  D.  (N.P.)  33  [affirmed  in  memorandum 
opinion  by  circuit  court,  Jiki  T.  Barrjf,  K 
O.  D.  (NJ.)  833. 
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Under  R.  S.,  §  154S-67  (repealed,  M  t.  96), 
the  discharge  of  a  prisoner  from  the  work- 
bouse  in  Cleveland  could  only  be  made  upon 
the  approval  of  the  mayor,  and  under  such 
regulations  as  might  be  provided  by  law  or 
ordinance,  and  in  the  absence  of  a  regulating 
itfttute  or  ordinance  the  discharge  was 
hivalid:  JiM  v.  Barry,  3  O.  N.  P.  (N.S.)  65, 
16  0.  D.  (N.P.)  33  [affirmed  in  memorandum 
opinion  by  circuit  court,  Jihi  v.  Barry,  16 
O.  D.  (N.P.)  881. 

Under  R.  S.,  $§  1546-67,  et  aeq.  (repealed 
96  T.  96),  it  is  not  probable  that  the  l^isla- 
ture  intend  to  grant  power  to  a  director  of 
charities  and  correction  in  Cleveland  to 
interfere  at  all  with  sentences  imposed  by 
the  court  of  common  pleas  in  county  or  state 
cases,  as  distinguished  from  sentences  im- 
posed by  the  municipal  court:  Jihi  v.  Barry, 
3  0.  K.  P.  (N.S.)  65,  16  O.  D.  (N.P.)  33 
[affirmed  in  memorandum  opinion  by  circuit 
court,  Jihi  T.  Barry,  16  O.  D.  (N.P.)  83^. 

Under  R.  S.,  if  lS46-67»  et  eeq.  (repealed 
96  v.  96),  the  failure  of  tiie  mayor  to  indorse 
his  approval  of  the  discharge  the  director 
of  charities  of  a  prisoner  from  the  workhouse 
might  have  been  cured  1^  a  sul»equent 
indorsenient  thereof,  provided  the  proceed- 
ings were  otherwise  regular:  Jihi  v.  Barry, 
8  O.  N.  P.  (N.S.)  66,  16  O.  D.  (N.P.)  33 
[affirmed  in  memorandum  opinion  by  circuit 
court,  Jihi  T.  Barry,  16  0.  D.  (N.P.)  33]. 
See  also  Cleveland. 

The  term  "period  of  imprisonment,"  as 
used  in  G.  C,  §  2163,  means  the  term  of 
sentence  less  the  time  deducted  for  good 
conduct:  In  re  Bailus,  8  O.  C.  0.  (N.S.) 
454,  19  O.  C.  D.  632  [affirmed,  without 
opinion,  In  re  Bailua,  74  O.  S.  462].  See  also 

ClTIZBKSHIP, 

The  ^ect  of  unlawful  duress  is  to  vitiate 
all  contracts  it  enters  into  unless  in  some 
way  the  effect  is  afterwards  waived.  To 
constitute  imprisonment  such  duress  as  will 
avoid  a  contract,  it  must  be  unlawful,  and 
the  party  must  be  innocent:  Wheelock  v. 
Bank,  8  O.  N.  P.  627,  10  O.  D.  (N.P.)  622 
[affirmed,  Bank  v.  Wheelock,  52  O.  S.  534, 
Longsdorf's  Notes,  582].    See  also  DuBESs. 

Arrest  on  capias  ad  satis  faciendum  satisfies 
the  judgment.  If  the  debtor  turns  out  real 
estate  to  release  his  body,  the  effect  is  the 
same  as  a  levy  thereon,  and  the  lien  of  the 
judgment  on  other  lands  is  not  discharged: 
Dougla*  v.  WaUcce,  11  O.  42,  I  Longsdorf's 
Notes,  688. 

Imprisonment  satisfies  a  judgmnit  only 
while  it  continues,  or  in  ease  of  release  with 
the  creditor's  assent,  but  not  in  case  of  escape 
or  release  without  assent:  BomtU  T.  Zigler, 
19  0.  362,  I  Longsdorf  s  Notes,  888. 


Arrest  of  the  body  discharges  the  lien  of 
the  judgment  on  land,  and  turning  out  par- 
ticular land  to  obtain  release  from  the  arrest 
does  not  revive  the  general  lien:  BMtle  v. 
Walpole,  W.  447,  I  Longsdorfs  Notes,  86. 
See  also  JuDOHllfT. 

A  citizen  of  this  state  loses  his  eitisnuhip 
upon  his  eoBViction  and  imprisonment  for  a 
felony;  and,  while  serving  his  sentence  in 
the  state  penitentiary  in  Franklin  county.  Is 
no  more  a  citizen  of  the  county  of  his  former 
residence  than  that  of  his  imprisonment;  nor 
has  he  a  usual  place  of  residence  in  the 
county  wherein  he  resided  prior  to  his  om- 
viction;  and,  as  the  place  of  abode  at  the 
time  of  service  of  process,  his  place  of  resi- 
dence therefore  is  in  the  county  wherein  he 
is  imprisoned:  Thompson  v.  Montrass,  2  0.  N. 
P.  (N.S.)  368,  14  O.  D.  (N.P.)  495.  See 
also  Domicile. 

A  person  convicted  of  a  felony  who  is  taken 
by  force  from  the  county  of  his  residence 
and  conveyed  to  Franklin  county,  and  there 
imprisoned  in  the  state  penitentiary  under 
sentence  of  the  court  wherein  he  was  ar- 
raigned, convicted  and  sentenced,  may  be  sued 
and  served  with  summons  under  G.  C, 
§  11277,  in  the  latter  county  while  so  im- 
prisoned. The  rules,  that  a  person,  surren- 
dered by  the  governor  of  another  state  and 
brought  into  this  state  on  a  specific  criminal 
charge,  can  not  be  deprived  of  any  rights 
except  those  forfeited  by  the  commission  of 
the  alleged  crime  until  after  he  is  afforded 
an  opportunity  to  return  hwne;  and  that 
service  of  summons  upon  a  party  decoyed 
into  a  county  for  that  purpose,  or  upon  « 
person  who  is  attending  in  a  county  other 
than  his  residence  as  a  party  or  witaess  in 
a  case,  will  be  set  asid^  are  not,  in  such 
case,  applimblc :  Thompson  v,  Montrats,  2  O. 
N.  P.  (N.S.)  368,  14  0.  D.  (N.P.)  495. 

The  residence  of  one  who  is  serving  a 
sentence  of  imprisonment  is,  for  the  purpose 
of  service  of  summons,  in  the  county  where 
the  prison  is  located,  and  service  upon  him 
in  a  suit  brought  in  that  county  renders 
service  valid  upon  co-defendants  in  the  county 
where  they  reside:  Thompson  v.  Montraas,  2 
O.  N.  P..  (N.8.)  368,  14  0.  D.  (N.P.)  496. 
See  also  Summons. 

IMPRISONMENT  FOR 
DEBT. 

For  imprisonment  for  debt,  see  Aunr. 

Imprisonmoit  f6r  debt  is  a  remedy  «m1 
not  part  of  the  contract,  hence  its  aboUlli- 
ment  may  and  does  operate  on  debtors 
already  in  jail:  Parser  T.  BterUng,  10  O.  867, 
I  Longsdorrs  Notes,  618. 
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IMPROBABILITY  OF 
EVIDENCE. 

See  EviDKNOE;  Thui. 

IMPROPER  PARTIES. 

See  PABTm. 

IMPROPERLY  INFLU- 
ENCING JURY. 

See  JvBT;  Tbial. 

IMPROVED  ROAD. 

See  Roads. 

IMPROVEMENT  BONDS. 

See  Bonds,  NnoruBU. 

IMPROVEMENT  OF 
HIGHWAYS. 

See  Roads. 

IMPROVEMENT  OF 
NAVIGATION. 

See  Watbbs  aitd  Watebcocfbsbs. 

IMPROVEMENTS. 

For  public  improTementa,  see  Assisbuents  ; 
MnniciPAi.    Ck>BH»A'noNB ;    Pcbuo  Com- 

TBAOTS,  S'lKKBTS,  HO. 

In  an  action  to  enforce  the  specific  per- 
formance of  a  parol  contract  for  the  sale  of 
land,  tiie  value  of  improvementB  made  upon 
the  land  can  not  be  recovered  by  plaintiff 
as  damages  for  the  breadi  of  the  contract: 
TJumat  T.  Watt,  16  0.  D.  (N.F.)  427.  See 
also  Sfbchfio  pEsnmunoB. 

The  faet  that  improvoDenta  were  made 
upon  land  1^  tiie  purchaser  will  not  take  a 
parol  contract  for  the  sale  of  land  out  of 
the  statute  of  frauds,  beeause  he  ean  be  eom- 
poiaated  therefor  by  reoovering  thdr  value: 
Thomaa  t.  Wa*t,  16  O.  D.  (NJ*.)  427.  See 
also  Frauds,  Statute  or. 

The  a«t  of  April  22,  1910  (101  v.  134), 
amending  O.  C,  §8812,  requires  the  third 
method  of  assessing  property  for  improve- 
ments to  he  made  by  the  "foot  front,"  mean- 
ing thereby  that  if  a  lot  abuts  laigthwise 
on  the  improvement,  but  fronts  breadth- 
wise on  anotiier  street  and  not  od  the  im- 
provement,' the  lot  should  be  deemed  as  front- 
ing breadthwise  on  the  improvonoit  and  be 


assessed  for  the  number  of  feet  on  the 
improvement  that  it  would  have  in  such 
case,  and  no  more:  Benry  v.  Barberton,  12 
O.  N.  P.  (N.S.)  364,  22  0.  D.  (N.P.)  167 
(following  Baviiand  v.  CoUimhus,  60  O.  S. 
471,  IV  Longsdorfs  Notes,  607;  Sandrock  v. 
OolumbM,  61  O.  S.  817,  IV  Longfldorf'8 
Notes,  644;  Toledo  t.  BkmU,  S8  O.  S.  447,  IV 
Lmigsdorfs  Notes,  810,  and  distinguishing 
Oakwood  T.  Stoeeklein,  81  0.  S.  332,  IV 
Longsdorfs  Notes,  1067. 

IMPROVEMENTS, 
STREET. 

See  AssKseicEnTS;  Sibebis. 

IMPROVING  ROADS. 

See  Roads. 

IMPUTABLE  NEGLI- 
GENCE. 

See  Negliobncb. 

IMPUTED. 

For  imputed  knowlet^  see  Noncs  and 

KlTOWLEDGE. 

For  imputed  negligence,  see  Nbbuosioe. 

INACTIVE  DEPOSIT. 

See  Pdblio  Fwrna. 

INADEQUACY  OF  CON- 
SIDERATION. . 

See  Contracts. 

INADEQUATE  DAMAGES. 

See  Dajcaus. 

INADEQUATE  REMEDY 
AT  LAW. 

See  Eqoitt,  and  cross  refo^nces  there- 
under. 

INADVERTENCE. 

See  Mistake. 

INALIENABLE  RIGHTS. 

Liberty  to  contract  is  one  of  tiie  inalien- 
able rij^ts  of  man  guaranteed  to  every  citi- 
zen, subject  only  to  such  restrictions  as 
clearly  appear  to  be  for  the  general  welfare: 
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State  T.  Rohina,  71  O.  8.  273,  IV  LongBdorrs 
Note*,  982.    See  also  CoKBrmmoirAL  Law. 

INCAPACITY. 

See  ipeeiflc  titles  moh  as  iHrAirrs;  Irbanb, 
Ihbboeues  and  Zmois;  Husbahd  aiid  Wif^ 

■TO. 


INCAPACITY  TO  SUE. 

See  Pastibb. 

INCENDIARISM. 

See  Abson  ard  Othb  BraiORflB. 


INCEST, 

Scope  Jlott.— Include*  gemial  intercouru  6«#wem  pertofu  related  toitkin  forbiddm 
degree*;  etmnentt  of  the  crime;  and  the  proeeoutiim  thereof.  BtteSudee  aU  fitrbiddem  imtei^ 
eouree,  voluntary  or  forcible,  except  betioecH  peraone  related  totthin  forbidden  degreea. 


CxoH  Kef  emicoi. 

Sea  ftlfo  Adultikt;  Caknaz.  Khowlkdob;  Rape;  Skzual  iNTSBooDBaE. 
For  responsibiUty  for  crime  in  eiue  of  infante,  faiMne  peraoni,  ate.,  aee,  Husbahd  and 
WxR;  iHTAim;  Iitbakib,  IWEciiJsa.  akd  loHKra;  ImozzCATion. 

For  gener^  qiieetfons,  aee  Amras,  AbeitOu  and  Aoookflxoes;  Adtbetoib  Ackidit  ahd 

GoimOT;  EVXDKNCB;  Ilf DIOTHENT ;  jTIBIBDIcnOIC ;  SBimMOK;  VkNUS;  ViSDIOT. 

ANALYTICAL  OUTUHB. 

I.  Definition. 

n.  Nearer  of  Kin. 

A.  By  consanguinity. 

B.  By  affinity. 

m  Bfairiage  not  a  Defense. 

IV.  Adultery  and  Fornication. 

V.  Ibidiotmeoit. 

VL  Evidence. 


I.  DEFINITION. 
For  statutory  definition,  see  O.  C,  1 13023. 

n.   NEARER  OF  KIN. 

A.  Br  OORSANouiNrrT. 

Fatlier  and  daughter  are  vithin  the  pro- 
hibition of  6.  C,  1  1302S:  Lotother  T.  State, 
4  0.  C.  C.  622,  2  O.  0.  D.  686;  Btraui  Y. 
State,  6  O.  G.  a  (N.S.)  62d,  17  0.  0.  D. 
50. 

Intercourse  between  an  uncle  and  his  niece 
18  inceetuouB:  State  v.  Brown,  47  O.  S.  102, 
IV  Longsdorf  8  Notes,  859. 

B.  Bt  AFFiNirr. 

Affinity  is  the  relationship  which  arises 
from  marriage  between  one  of  the  spouses 
and  the  blood-relatione  of  the  other,  and  does 
not  include  perBons  related  to  the  other 
simply  by  affinity.  Therefore  a  husband  is 
not  related  by  affinity  to  hia  wife's  brother's 
wife,  and  sexual  intercourse  between  them, 
though  immoral,  is  not  an  indicteble  offense 


within  the  provisions  of  O.  0.,  f  13023 : 
Chinn  v.  State,  47  O.  S.  576.  IV  Longsdorfs 
Notes,  306. 

The  relation  of  stepfather  and  stepdaugh- 
ter, within  the  meaning  of  the  statute  against 
incest,  does  not  exist  after  the  termination 
of  the  marriage  relation  between  the  step- 
father and  the  stepdaughter's  mother:  Noble 
V.  State,  22  O.  S.  641,  III  Longsdorfa  Notes. 
100. 

A  brother-in-law  and  sister-in-law  are, 
within  the  meaning  of  the  statute  prescribing 
the  punishment  of  incest,  nearer  of  kin,  by 
affinity,  than  cousins:  Stewart  r.  State,  SO 
0.  8.  152,  in  Longsdorfs  Notes,  1016. 

III.    MARRIAGE  NOT  A  DEFENSE. 

An  averment  that  the  parties  wne  not  hus- 
band and  wife  is  unnecessary  since  O.  C, 
{  13023,  forbids  intercourse  between  persons 
"nearer  of  kin,  •  •  *  than  cousins" 
whether  they  have  gone  through  the  form  of 
marriage  or  not:  State  v.  Brotcn,  47  O.  S. 
102,  IV  Longsdorfs  Notes,  350.  See  also 
Conflict  of  Laws;  Mabbiaob. 
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IV.   ADULTERY  AND  FORNICATION. 

A  BiDgle  sexual  act  between  the  parties 
related  within  tlie  prohibited  degree,  eonsti- 
tates  incest:  Bamhouae  v.  State,  31  O.  S. 
3»,  ni  Loi^^rfs  Notes.  S61;  State  v. 
Brown,  47  O.  8.  108.  IV  LongBdorf  B  Notes, 
369. 

Prior  to  Q.  C,  {  13672.  it  was  held  that 
emisaio  teminia  is  an  essential  ingredient 
in  the  crime  of  incest.  But  where  the  act  is 
not  oonsnmmated,  it  will  be  presumed  from 
other  necessary  acts  preceding  it:  Jfohle  v. 
8tat0,  22  0.  S.  641,  III  Longsdorfs  Notes, 
100. 

Incest  may  be  conmiitted  with  or  without 
the  consent  of  the  woman,  and  it  is  not  error 
for  the  court  to  charge  the  jury  that  if  they 
find  an  act  of  sexual  interoourse  took  place 
tiiat  the  consent  on  the  part  of  the  female 
is  presumed:  State  t.  RMm$tmt  88  O.  S. 
136. 

A  person  indicted  for  incest  against  his 
daughter  can  not  escape  conviction  by  show- 
Irg  that  in  committing  the  offense  he  also 
committed  the  crime  of  rape  in  that  tiie 
daughter  was  under  the  age  of  consent: 
Btnub  T.  Btote,  6  O.  O.  C.  (N.B.)  620,  17  O. 
a  D.  60. 

V.  nnncnfENT. 

An  indictment  for  incest  with  one's  step- 
daughter, sufficiently  describes  the  relaUon- 
ship  of  the  parties,  by  alleging  it  to  be  that 
of  stepfather  and  stepdaughter,  without  set- 
ting forth  the  marriage  of  the  defendant  to 
the  mother,  or  the  subsistawe  of  the  mar- 
riage relation  at  the  time  of  committing  tbe 
erime:  Noble  T.  State,  82  O.  8.  641,  ni 
LongBdorf  8  Notes,  100. 

indietment  for  incest  wliieb  ehazges 
tlie  eriminal  aet  to  have  been  committed  eon- 
tinnonsly  tiirough  a  Bpeelfted  period  of  years 
ia  to  be  regarded  as  charging  mv«ni  dis- 
tinet  ofreBBesj  and  is  bad  for  duplieity: 
Bomhotue  T.  State,  31  O.  S.  89,  III  Longa- 
dorfs  Notes,  661. 

In  an  indietment  charging  an  u&cle  with 
baving  intercourse  witb  his  niece  it  is  not 
neeessary  to  expressly  aver  that  the  rela- 
tion Iwtween  unole  and  niece  is  new^r  than 
that  between  coubIbb:  State  v.  Brown,  47 
O.  8.  102,  IV  LongBdorf  s  Notes.  3SS. 

Incest  is  not  a  joint  offense  and  where  it 
was  committed  between  a  father  and  his 
daughter,  tbe  father  may  be  indioted  with- 
out indictii^c  the  daughter:  Lowther  y.  State, 
4  O.  a  a  622.  8  O.  C.  D.  686. 

VI.  EVIDENCE. 

Letters  from  a  husband  to  his  wife,  prop- 
erly in  the  possession  of  a  third  person,  the 


an3j  portion  of  which  is  prejudloial  to  the 
aocuBttl  is  addressed  to  the  daughter  with 
whom  incest  is  charged^  aits  admlesible: 
Lowth&r  V.  State,  4  O.  a  C.  622,  2  0.  0.  D. 
686. 

Testinmny  by  a  daughter  that  a  father 
had  Interoourse  with  her  is  not  incompetent 
as  a  mere  conclusion:  Straub  v.  State,  6  O. 
C.  C.  (N.S.)  629,  17  O.  C.  D.  60. 

In  a  eriminal  proaseution  for  ineeBt>  the 
evidence  of  the  woman  nmy  require  corro- 
boration if  she  couBented  to  the  ill^al  inter- 
courae;  but  such  corroborating  may  be  found 
in  evidenoe  that  soefa  woman  and  defendant 
had  opportunitiea  for  sexual  intercourse  to- 
gether; that  defcAidant  kissed  her  and  em- 
braoed;  that  she  had  given  birth  to  a  child; 
and  that  no  opportunity  was  shown  for  her 
to  have  sexual  intercourse  with  any  other 
person:  State  v.  Robinson,  83  0.  8.  136. 

A  girl  under  fourteen  years  of  age  who 
consents  to  intercourse  with  her  father  is 
not  such  an  accomplice  as  will  render  her 
testimony  incredible  or  unworthy  of  belief 
unless  corroborated  by  other  witnesses,  and 
the  jury  may  convict  upon  her  uncorrobo- 
rated testimony:  Btraub  v.  State,  6  O.  0.  C 
(N.S.)  529,  17  0.  C.  D.  60. 

For  the  general  discussion  of  tiie  subject 
of  evidence,  see  Evidknck. 

INCHOATE  DOWER. 

See  DowEB. 

INCIDENTAL  POWERS. 

See   Agbhot;    CwPQUtions;  PAmnin- 

SHIP. 

INCIDENTAL  RELIEF. 

8ee  Equitt,  and  cross  references  there- 
under. 

INCIDENTS. 

For  incidents  of  estates  see  speeifle  titles 
such  as  Fee  Simple;  Fee  Tail;  Lifb-bb- 

TATES;    DOWEB;    CUBTEST;    LANDLORD    AUD  , 

Tenaivt;  Tenants  in  CoMuon,  Etc. 

INCITING  CRIME. 

See  AniEBS,  Abettobs  and  Accouplioes. 

INCLINED-PLANE 
RAILWAYS. 

Crossing  streets  by  bridges  or  tunnels  is 
only  compelled  by  G.  C,  1 9141,  on  the  in- 
clined plane  and  not  on  surface  connecting 
roads  purchased  or  leased;  Telephone  Aeao- 
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ciation  v.  Inclined  Ptane  Railway,  10  Dec 
Rep.  713,  23  Bull.  Ift5  Tnot  affected  on  thia 
point  by  the  reversal  in  Railway  v.  Telegraph 
Atsoeiation,  48  0.  8.  390,  IV  Jjongsdorf's 
Kotes,  4221. 

On  purehue  of  an  existing  street  railway 
by  an  inclined-plane  railway,  the  act  of  1887 
permits  a  subatitution  of  electricity  or  other 
motive  power  for  borseB,  on  the  permit  of 
the  board  of  public  works  without  obtaining 
consent  of  council:  Telephone  AB$ociation  v. 
Inclined  Plane  Bailicay,  10  Dec.  Rep.  713, 
23  Bull.  166  [affirmed,  on  this  point  in  the 
reversal  in  Railway  v.  Telegraph  Aatociation, 
48  O.  8.  300,  IV  Longsdorf's  Notes,  422]. 

The  act  of  1877,  empowering  inclined  plane 
railways  to  obtain  and  oporate  street  mil- 
ways  connected  therewith,  puts  them  only 
on  the  same  footing  as  other  owners  of  street 
railways,  and  did  not  prolong  or  enlarge  the 
time  or  terms  of  an  existing  street  railway 
grant  aoquired  by  them.  Nor  did  permission 
of  the  city  authorities  to  substitute  electric- 
ity for  animals  impliedly  renew  such  grant: 
Ginoimtati  T.  Inclined  Plane  Railwaf/,  11 
Dec  Rep.  892,  30  Bull.  321. 

Where  an  inclined  plane  railway  company 
was  organized  under  the  steam  railroad  laws, 
a  subs^ent  extensitm  of  it  through  certain 
streets  by  city  ordinance  as  a  street  railway 
is  void,  for  a  steam  railroad  can  not  be  ex- 
tended as  a  street  railroad,  and  an  ext^sion 
assumes  an  original  street  railroad  grant: 
Cincinnati  V.  Inclined  Plane  Bailteay,  11  Dee. 
Rep.  892,  30  Bull.  321. 

INCLOSURE. 

See  Fbhcbb. 


INCLUDED  OFFENSES. 

Bee  also  Asbadlts  with  Intent;  At- 

TS1EPT8 ;    BUBGXABT ;    HOUICIDE ;    LaKCENY  ; 

Maih;  Focket-pickino ;  Rape;  Robbbbt. 

The  doctrine  of  included  offenses  was  a 
part  of  the  common  law  of  the  land:  Brcytm 
T.  State,  2  O.  C.  C.  {N.S.)  409,  15  O.  C.  D. 
ISO. 

The  test  as  to  included  offenses  is  found 
in  the  essential  ingredients  or  elements  of 
crime.  The  maximum  penally  of  an  offense 
does  not  afford  an  exclusive  test:  Whittm 
T.  State,  12  O.  C.  C.  (N.S.)  348  [reversed. 
State  V.  Whitten,  82  0.  S.  174]. 

To  constitute  a  crime  within  a  crime,  the 
greater  must  include  the  less,  so  that  a  con- 
viction of  the  greater  would  bar  a  prose- 
cution for  the  less  and  proof  of  the  leas  would 
show  facts  essential  to,  but  falling  short  of 
proof  of  the  greater:  Holtg  v.  State,  30  O. 
8  480,  III  Ix>ngsdorf'B  Notes,  S40. 


A  refusal  of  the  court  upon  the  request  of 
the  accused  to  instruct  the  jury  as  to  lesser 
and  included  offenses  is  prejudicial  error: 
WhUten  v.  State,  12  O.  C.  C.  (N5.)  348  [re- 
versed, State  V.  Whitten,  82  O.  S.  174]. 

Wbere  an  indictment  in  ehai^ug  a  crime 
of  a  higher  grad^  nseessarily  ^eludsa  a 
crime  of  a  less  grad^  the  jury  m^  acquit 
the  defendant  at  the  greater  cJuuge  and  find 
him  gnil^  of  the  Ims  oflteise:  Stewart  t. 
State,  6  O.  241,  I  Loi^sdorfs  Notes,  272. 

Under  an  indictment  for  an  assault  to 
murder  with  malice  aforethought,  if  the  proof 
is  of  an  assault  witu  intrat,  maliciously  and 
purposely,  to  kill,  though  there  was  no 
malice  aforethought,  there  may  be  a  con- 
viction: Sharp  T.  State,  19  O.  379,  I  Longs- 
dorfs  Notes,  883. 

Under  an  indictment  for  an  assault  with 
intent  to  kill  and  an  assault  with  intent  to 
wound,  a  verdict,  that  the  defendant  is 
guilty  of  an  assault  only,  may  be  rendered: 
White  V.  State,  13  0.  8.  569,  II  Longsdorfs 
Notes,  629.   See  also  Assault  with  Intent. 

An  indictment  for  biting  an  ear  with  in- 
tent to  maim,  will  not  sustain  a  conviction 
of  biting  with  intent  to  disfigure,  for  the 
latter  is  not  an  inferior  degree  of  the  offense 
charged,  but  is  an  offense  of  the  same  d^^ree. 
Conviction,  however,  could  have  been  had  for 
assault  and  battery  (G.  C,  {  13692):  State 
v.  Johnson,  68  0.  S.  417,  IV  Longsdorfs 
Notes,  743.    See  also  Maih. 

It  is  not  error  in  an  indictment  charging 
murder  in  an  attempt  to  commit  robbery,  for 
the  court,  in  connection  with  proper  in- 
structions with  respect  to  the  several  de- 
grees of  murder,  and  as  to  assault  and  bat- 
tery, to  charge,  if  the  facts  proven  warrant 
it,  as  follows:  "Has  the  state  established 
clear,  convincing  and  satisfactory  evidence 
beyond  a  reasonable  doubt,  that  the  defend- 
ant is  guilty  as  charged  in  the  indictment 
or  of  some  other  degree  of  murder  or  man- 
slaughter, or  it  may  be  assault  and  battery, 
or  assault  merdy;  otherwise  your  verdict 
should  not  be  guilty":  Linfyey  v.  State,  69 
O.  S.  216,  IV  lAngsdorf  s  Notes,  907. 

The  crime  of  murder  in  the  second  degree 
is  not  included  as  one  of  the  lover  grades 
of  crimes  under  an  indictment  for  murder  in 
the  first  degree  by  means  of  poison  (there 
b^ng  no  evidence  <a  feature  in  the  case  whieh 
would  warrant  such  a  finding) ,  and  the  jury, 
in  such  event,  will  not  be  instructed  aa  to 
such  crime:  State  v.  Oppenheimer,  49  Bull. 
257. 

An  indjctment  for  murder  in  the  first  de- 
gree by  means  of  poison  embraces  only  tlie 
leaser  grade  crimes  of  manslaughter,  attonpt 
to  kill  or  injure  by  means  of  poison,  assault 
and  battery,  or  assault;  and  where  the  evi- 
dence does  not  warrant,  under  the  law,  a 
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conviction  for  the  higher  erime  expressly 
charged,  the  accused  may,  il  the  evidence 
and  law  will  justify  it,  be  convicted  of  any 
of  the  lower  crimes  mentioned:  Btat«  V.  Op- 
ponheimer,  40  Bull.  2S7. 

A  charge  of  murder  in  the  first  degree 
includes  also,  by  force  of  law,  the  crimes  of 
murder  in  the  second  degree,  manslaugbter^ 
and  assault  and  battery,  and  under  such 
charge  the  accused  may  be  convicted  of  either 
of  the  crimes  named:  State  v.  Knapp,  50 
Bull.  28  [reversed,  Knapp  v.  State,  4  0.  C. 
C.  (N.S.)  184,  IS  O.  C.  D.  671;  affirmed, 
State  V.  Knapp,  70  O.  S.  880,  IV  Longsdorfs 
Notes,  975]. 

An  indictment  for  murder  in  the  first  de- 
gree includes  within  its  scope  the  other  lesser 
crimes  of  murder  in  the  second  degree,  man- 
slaughter, shooting  with  intent  to  kill,  shoot- 
ing with  intent  to  wound,  assault  and  hat- 
tcry:  State  V.  Kerlin,  61  Bull.  S17. 

A  eharge  of  murder  in  the  first  d^;ree  in* 
elude*  the  crimes  of  murder  in  tiw  neond 
d^ree,  nuuulaughter,  ossaalt  with  intent  to 
Idll,  BHanlt  and  battery  and  aisault:  State 
V.  MueUer,  6  O.  U  B.  542,  S4  BuU.  04.  See 

also  HOHICIDK. 

It  is  not  error  in  the  case  of  one  charged 
with  murder  in  the  first  degree  to  charge 
the  jury  that,  if  the  evidence  justifies  it,  a 
verdict  may  be  returned  of  gnil^  of  murder 
in  the  second  degree,  or  of  mauslaugbtra  or 
of  assault  and  luttery:  Tan  Zandt  T.  State, 
13  O.  C.  C.  (N.S.)  526.  See  also  Chabqb 
OP  COUBT. 

The  charge  of  rape  in  an  indictment  in- 
cludes the  lesser  offense  of  assault  with  in- 
tent to  rape:  State  v.  McCann,  6  O.  L.  R. 
388,  62  Bull.  563.    See  also  Rape. 

An  indictment  charging  the  crime  of 
pocket-picking,  where  the  property  stolen  is 
valued  at  $20,  includes  the  offense  of  petit 
larceny:  Whitten  v.  State,  12  O.  C.  C.  (N. 
S.)  348  [reversed,  State  v.  Whitten,  82  O. 
8.  174]. 

An  indictment  for  pocket  picking  does  not 
include  either  assault  and  battery  or  assault; 
Whitten  v.  State,  12  0.  C.  C.  <N.S.)  348 
[reversed,  State  v.  Whitten,  82  O.  S.  174]. 
See  also  Pocket  Picking. 

In  an  indictment  for  buying  and  conceal- 
ing under  the  former  act  against  "receiving 
or  buying"  stolen  goods,  ^e  concealing  is 
not  part  of  the  crime,  hut  is  surplusE^e.  No 
sentence  in  such  case  for  the  misdemeanor 
of  concealing  stolen  goods  can  be  imposed 
under  the  act  of  1836:  Hottz  v.  State,  30  O. 
8.  486,  ni  Longsdorfs  Notes,  S40.  See  also 
Stolen  Goods. 

A  person  acquitted  on  an  indictment  for 
stealing  certain  property  may  be  subsequent- 
ly indicted  and  tried  for  receiving  and  con- 
cealing the  same  property,  knowing  it  to 


have  been  atolen:  Beamer  t.  State,  10  O.  C. 
C.  (N.8.)  131,  19  O.  O.  D.  678.  See  also 
AtrTHEFOis  Acquit  and  Convict. 

An  indictment  charging  in  separate  counts, 
shooting  with  intent  to  kill  and  shooting  with 
intent  to  wound,  includes  the  lesser  offenses 
of  assault  and  battery  and  assault,  and  upon 
the  trial  of  the  accused  upon  such  an  indict- 
ment tlie  jury  may  find  the  accused  not 
guilty  of  shooting  with  intent  to  kill  and  not 
guilty  of  shooting  with  intent  to  wound,  but 
guilty  of  assault  and  hattery  or  an  assault 
only:  State  V.  McCoy,  88  O.  S.  — . 

Where,  upon  the  trial  of  a  person  charged 
hy  indictment  with  shooting  with  intent  to 
kill  and  shooting  with  intent  to  wound,  the 
court  properly  charges  the  jury  upon  all  is- 
sues in  the  case,  except  that  it  inadvertently 
omits  to  charge  that  the  defendant  might,  if 
the  evidence  warrants,  be  found  not  guilty 
of  shooting  with  intent  to  wound,  but  guilty 
of  assault  and  battery,  and  the  court's  atten- 
tion is  not  called  to  this  omiaeion  and  no 
request  to  give  such  a  charge  is  made,  a  judg- 
ment of  conviction  of  the  accused  of  shooting 
with  intent  to  wound  should  not  be  rever8e<l . 
for  such  inadvertent  omission  of  the  court 
to  so  charge:  State  T.  McCoy,  88  O.  8.  — . 

INCOME. 

For  gifts  of  income  by  will,  see  WiLM, 
Legacies  and  Devises. 

Whetiier  a  mortgage  will  follow  and  in- 
clude a  lot  purchased  with  the  tolls  and  in- 
come of  a  railroad  company  subsequent  to 
the  execution  of  an  income  mortgage,  where 
all  the  property  covered  by  the  mortgage  is 
entirely  insufficient  to  pay  off  and  discharge 
the  indebtedness  specified  in  it,  was  ques- 
tioned but  not  decided  in  King  v.  Raiiroad 
Co.,  12  O.  C.  D.  561. 

A  purchase  by  a  reoiganized  railroad  com- 
pany can  not  be  said  to  have  been  made  with 
the  tolls,  revenues  or  income  of  the  original 
defunct  company  and  as  such  to  be  subject 
to  the  conditions  of  an  income  mortgage  eX' 
ecuted  prior  to  the  acquirement  of  the  prop- 
erty: King  v.  Railroad  Co.,  12  0.  G.  I>.  651. 
See  also  Razlboads. 

INCOMPATIBLE  OFFICES. 

See  OrrioB. 

INCOMPETENCY. 

For  incompetency  of  parties  to  transac- 
tions, see  specific  titles  such  as  Infants;  In- 
sane, Idiots  and  Imbeciles,  Etc. 

For  incompetency  of  evidence,  see  Evi- 
dencb. 

For  incompetency  of  witnesses,  see  Wrr- 

NESBBS. 
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INCOMPLETE  CON- 
TRACTS. 

See  CoicTuon. 

INCONSISTENT  ACTS. 

See  EsTCHma,;  Etiddiok. 

INCONSISTENT  DE- 
FENSES. 

See  FLSADiNoa. 

INCONSISTENT  DE- 
SCRIPTION. 

See  Daaw. 

INCONSISTENT  FIND- 
INGS. 

See  Findings  bt  Coust;  FiRiHNas  cr 
Fact;  Vebdict. 

INCONSISTENT  IN- 
STRUCTIONS. 

See  Chabob  or  Coubt. 

INCONSISTENT  OFFICES. 

See  OmcB. 

INCONSISTENT  POSI- 
TION IN  LEGAL  PRO- 
CEEDING. 

See  Action,  and  cross  referenoes  there- 
under; Plbadihgs. 

INCONSISTENT  PROVI- 
SIONS. 

Bee  C011TBAOT8;  DtBDS;  STATimDB;  Wills. 

I^ACIBS  AND  DeVISBB. 

INCONSISTENT  STATE- 
MENTS. 

See  Etidbnce;  Witnbssbs. 

INCONTINENCE. 

See  AncLTEBT;  IHtobcb,  Alihont  and 
CusnnT  or  Ohildbbn;  Sdcction. 


INCORPORATION. 

For  creation  of  oorporaUoiu*  eee  Oobmba- 
noHB. 

For  incorporation  into  plcadinge,  ace 
Plbadirob. 

INCORPOREAL  HERE- 
DITAMENTS. 

For  inoorporeaJ  hereditemeDte,  see  EIabb- 
uent,  and  cross  references  thereunder; 
Stbetts;  Watdb  and  WATEBCOUBSEB; 
Wats. 

An  abutting  lot  owner  has  a  peculiar  inter- 
est in  the  street  whereon  his  lot  abuts,  of 
which  the  local  or  general  public  can  not 
materially  or  substantially  deprive  him;  a 
private  right  in  the  nature  of  an  incorporeal 
hereditament;  a  special  easonent  in  the  street 
appendant  and  appurtenant  to  his  lot  for 
ingress  or  egress,  which  is  as  much  'propedr^ 
as  the  lot  itself:  OumiMij^  t.  Rattway  Co^  14 
O.  D.  (N.P.)  660;  Weber  T.  AoOimy  Co.,  13 
0.  D.  (K.P.)  104.  See  also  ABOTmro 
Otrds. 

INCORRIGIBLE  CHIL- 
DREN. 

See  BoTS'  Industrial  School;  OnLS* 
Industbial  Hokb;  Dbunqoenct. 

INCREASE  IN  VALUE. 

See  DAKAeBS;  EMzmrr  Dokaih. 

INCREASE  OF  STOCK. 

See  COBPMATlCHfS;  LlTB-BBTATBS. 

INCREASING  COMPEN- 
SATION. 

See  OmcB. 

INCRIMINATING 
ANSWER. 

See  CoNSTmmoNAL  Law;  Etidehob; 
WmnEBBES. 

INCUMBRANCES. 

For  tiie  assumption  of  incunbnnoea  by  a 
purchaser,  see  VENmn  and  Pdbctasbl 

For  covenants  against  inenmbranees,  aee 
Covbnants. 

For  incumbrances  on  real  estate,  see  Judq- 

HEHT;  LiehS;  lAnTOASEB. 
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Ordinary  building  reatrictons  applicable 
to  all  the  property  in  the  neighborhood,  of 
which  a  proposed  purchaser  has  knowledge, 
can  not  be  classed  as  incumbrances,  unless 
tiiey  affect  the  marketable  quality  of  the 
titl^  and  the  presumption  is  that  thqr  are 
a  benefit  rather  than  a  detriment  to  the 
property:  Sgle  v.  Mfmriton,  0  0.  C.  C. 
(NJ5.)  609,  17  0.  C.  D.  497  [affirmed,  without 
opinion,  Uorriaon  v.  Bgte,  73  0.  S.  388]. 
See  also  Dbdb. 

IN  CUSTODIA  LEGIS. 

See  Attachment;  Exeoution;  RicEirEBa. 

INDEBITATUS  AS- 
SUMPSIT. 

See  ABSUMPsrr. 

INDEBTEDNESS. 

See  Debt  and  Lzabiutt;  Dibtob  and 
CaxDiTo. 

INDECENT  ASSAULT. 

For  indecent  assault,  see  Assaitlt  with 
Imtbht. 

INDECENT  CONDUCT. 

In  a  prosecution  under  an  ordinance 
making  indecent  conduct  a  punishable  offense, 
the  afBdavit  Should  state  what  act  or  acts 
committed  by  the  defoidant  are  claimed  to 
constitute  indecent  oonduet:  King  T.  Ntw 
London,  8  0.  N.  P.  (N.b.)  34, 19  O.  D.  (N.P.) 
411. 

Where  two  persons  are  charged  with 
indecent  conduct,  evidence  that  one  of  them 
has  entered  a  plea  of  guilty  is  not  admissible 
upon  the  trial  of  the  other:  King  t.  Ifeto 
London,  8  O.  N.  P.  (N.S.)  34,  19  O.  D. 
(NJ».)  411. 

INDECENT  EXPOSURE. 

See  IvBtCBST  Conduct. 

INDECENT  LANGUAGE. 

In  a  prosecution  under  6.  0.,  §  13032,  for 
uttering  obscene  language  in  tiie  presence  of 
females,  whUe  it  is  not  necessary  to  set  out 
the  exaet  language  used  1^  the  accused, 
nevertheless  the  words  used  should  be 
described  with  some  particularity,  and  enough 
of  the  language  should  be  set  forth,  with 
such  allegations  as  are  necessary  to  show  tliat 


a  crime  has  been  committed:  Summei  T. 
Stoic,  10  O.  D.  (N.P.)  492. 

INDECENT  PUBLICA- 
TIONS. 

The  printing  or  selling  of  an  obscene  news- 
paper is  within  the  inhibitions  of  G.  C, 
§  13035:  O'Brien  v.  State,  37  O.  S.  113,  III 
Longsdorf's  Notes,  898. 

An  indicbnent  for  a  violation  of  Q.  v., 
i  13035,  which  cliarges  that  the  accused,  at 
a  certain  time  and  in  a  certain  coimty, 
"unlawfully  did  have  in  his  possession  two 
hundred  and  twenty-one  copies  of  a  certain 
article  of  an  indecent  and  immoral  nature, 
to-wit:  a  certain  printed  pamphlet  of  an 
indecent  and  immoral  nature,  entitled  'Cir- 
cular Number  One — A  Biographical  Sketch 
of  a  Few  Short  Skate  Politicians,'  for  the 
purpose  of  giving  away,  exhibiting  and 
publishing  the  said  pamphlet,  which  said 
pamphlet  is  so  indecent  and  immoral  in  its 
nature  that  the  same  would  he  offensive  to 
the  court  and  improper  to  be  placed  upon  the 
records  thereof,"  is  sufficient  in  law,  without 
containing  a  copy  of  the  allied  indecent  and 
immoral  pamphlet:  State  v.  Zurhorvt,  76 
O.  S.  232,  IV  Longsdorf's  Notes,  1015. 

As  to  the  power  of  cities  to  provide  by 
ordinance  for  the  punishment  of  such  offenses, 
see:  O'Brien  v.  Cleveland,  4  Dee.  Bep.  189, 
1  Clev.  I^  Rep.  100. 

INDEFINITE  CON- 
TRACTS. 

See  Contracts. 

INDEFINITE  FAILURE 
OF  ISSUE. 

See  Wills,  Lbqaohs  and  Devises. 

INDEFINITE  PLEAD- 
INGS. 

See  Pleadxhgb. 

INDEMNITY. 

For  bonds,  contracts,  etc.,  <rf  indemnity, 
see  BORDS,  Suutt;  OuAUifTti  Sctetxkop. 

The  contract  of  insurance  otiier  than  that 
of  life  and  accident,  is  a  contract  of 
indemnity,  wherdiy,  for  a  consideration,  one 
undertiUces  to  compensate  aaotho-  if  he  Shall 
suffer  loss:  State  v.  Laylin,  73  O.  8.  90,  W 
Longsdorfs  Notes,  099  [affirming  State  T. 
Laylin,  3  0.  N.  P.  (N.S.)  185,  15  0.  D. 
(N.P.)  360].  See  also  InauBAnoK 
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Thero  is  an  essentutl  difference,  in  l^al 
effect,  between  covenantB  of  indemnity, 
•trietly*  that  it,  o<  indemnity  against  loss, 
and  coTCfflantB  to  p^,  or  asaiune,  or  stand 
for  the  itht  or  a  surety's  liability  thereon. 
A  right  of  action  accrues  upon  the  latter 
class  as  soon  as  the  dd>t  maturM  and  is 
unpaid;  while  those  of  the  former  class  are 
not  broken  and  no  right  of  action  aeorues 
until  the  fndannitee  has  suffered  a  loas 
against  which  the  covenant  runs:  lAiko- 
graphic  Co.  y.  BMOito  Co.,  S4  O.  S.  236, 
IV  Longsdorf B  Kotes,  870. 

A  verbal  promise  to  indemnify  another  for 
going  security  (on  a  repleTin  bond  here) 
for  a  third  person,  is  only  collateral  to  the 
principars  obligation  to  protect  his  snre^, 
and,  hence,  not  enforeible:  Etuter  t.  Whiter 
12  O.  S.  219,  XI  Longsdorfs  Notes,  568. 

Where  K  at  the  request  of  H  indorses  a 
bill  for  him  as  accommodation,  on  which  bill 
H'a  name  does  not  appear,  and  K  has  to  pay 
it,  and  sues  H  to  recover  the  amount,  no 
independent  consideration  appearing,  the 
statute  of  frauds  applies,  and  no  written 
promise  to  indemnify  appearing,  he  can  not 
recover:  KeUey  v.  Hihba,  13  0.  8.  840,  II 
Longsdorfs  Notes,  612. 

A  promise  of  indemnity  by  one  not  a  party 
to  an  obligation  to  induce  another  to  become 
surety  is  a  promise  to  answer  for  another's 
default:  Ferrell  v.  MamceU,  28  0.  S.  388, 
in  Longsdorfs  Notes,  413. 

A  promise  of  indemnity  by  one  already  a 
surefy  to  an  obligation  to  induce  another  to 
become  surety  is  a  promise  to  answer  for 
his  own  default:  Ferrell  T.  MtUBwell,  28  O.  S. 
388,  III  Longsdorfs  Notes,  413. 

The  judgment  creditor's  oral  promise  to 
indemnify  an  officer  for  seizure  and  sale  of 
property  claimed  to  be  exempt  is  not  within 
the  sUtute:  Mays  v.  Joseph,  34  O.  8.  22,  HI 
Longsdorfs  Notes,  605;  Smith  t.  Robinson,  3 
O.  C  0.  £67,  2  O.  C.  D.  146.  See  also 
Fsatme,  Statute  ov. 

A  joint  lessee's  conveyance  of  all  his 
interest  to  his  colessee  raises  an  implied 
promise  hy  the  latter  to  indemsify  him 
against  the  roit,  and  the  grantor  is  as  to 
the  grantee  a  surety  entitled  to  reimburse- 
ment for  payments  of  rent,  thou^  not  for 
payments  to  the  lessor  for  release  for  the 
future:  MoHenry  v.  Carson,  41  O.  S.  212, 
IV  Longsdorfs  Notes,  58.    See  also  Con- 

TBACT8. 

Indemnity  held  by  one  surety,  if  proceed- 
ing from  a  stranger  and  not  from  the  princi- 
pal, does  not  inure  to  the  cosureties.  Thus, 
a  wife's  mortgage  of  her  real  estate  for  the 
exclusive  benefit  of  one  of  lier  husbnnd'a 
sureties  can  not  be  shared  hy  the  others.  As 
the  husband  has  no  interest  in  her  separate 
estate,  he  wntributes  nothing  by  joining  in 


the  mortgage;  Ms  curtesy  is  that  of  survhr- 
ing  husband  in  property  owned  by  her  at  her 
death:  Leggett  V.  McClelland,  30  O.  8.  624, 

III  Longsdorfs  Notes,  1054. 

A  surety  upon  a  bond  given  to  indemnify 
one  of  several  sureties,  upon  a  r^levin  bond, 
being  a  stranger  to  the  action  of  r^levin, 
is  bound  no  further  than  lie  agrees  to  be 
bound,  and  he  wiQ  not  by  eonstruotion  and 
and  against  the  terms  of  his  obligatiim,  be 
held  to  indonnify  cosureties  of  the  indemni- 
fied surety:  Surety  Co.  T.  Boyle,  66  O.  S.  486, 

IV  Longsdorfs  Notes,  800. 

An  indemnity  mortgage  to  one  surety 
inures  to  all  cosureties,  including  those  who 
subsequently  became  such  under  an  order 
of  court  requiring  additional  auieties:  fionJi 
V.  Teeters,  31  0.  8.  36,  III  Longsdorfs  Notes, 
561. 

Sureties  on  an  undertaking  in  replevin 
have  no  r^edy  at  law  or  in  equity  upon  a 
contract  to  indemnify  them  against  loss  on 
account  of  their  suretyship,  until  such  loss 
has  occurred;  nor  has  the  defendant  in  the 
replevin  suit  who  recovered  a  judgment 
against  the  plaintiff  therein,  though  the 
sureties  and  judgment  debtor  be  insolvent 
and  the  judgment  be  otherwise  uncollectible: 
Lithographing  Co.  v.  Shiltito  Co.,  64  0.  S. 
236,  IV  Longsdorfs  Notes,  870. 

A  court  of  equity  can  not  compel  the  per- 
formance of  a  covenant  of  indenmity  in 
advance  of  the  happening  of  the  event  or 
contingency  upon  which,  by  its  terms,  it  is 
to  be  performed :  LithographtHg  Co.  v.  ShUlito 
Co.,  64  O.  S.  236,  IV  Loi^fsdorfs  Notei^  870. 
See  also  Rkplevht. 

A  guaranty  to  save  another  from  "liability'* 
on  debts — as  here  to  an  outgoing  partner — 
unlike  saving  harmless  or  from  damages,  may 
be  sued  upon  when  judgment  has  been  had 
against  the  indemnified  party  on  a  liability, 
though  he  has  not  paid  it,  and  tlie  creditor 
may  intervene  in  the  action  so  as  to  obtain 
the  fruits  of  the  action:  Pratt  T.  WaUeorth, 
15  O.  0.  0.  412,  8  0.  C.  D.  472  [affirmed, 
without  opinion,  Waltoorth  v.  Pratt,  62  O.  a 
630]. 

If  A  is  sued  on  two  eliUma,  on  one  of  which 
B  is  liable  over  to  him  but  not  on  the  other, 
A's  notice  to  B  to  defend  the  suit  does  not 
vouch  him  in  for  the  suit  on  both  claims,  and 
A  can  not  recover  from  B  any  part  of  the 
costs  and  attorn^'s  fees  which  he  has  had 
to  payt  Bank  v.  Bank,  10  O.  C.  C.  233,  6 
0.  0.  D.  462.   See  also  Judount. 

Stay  of  execution  granted  by  a  jn^ment 
creditor  to  an  executor  and  his  sureties  does 
not  release  an  Indemnity  bond  ^ven  to  the 
sureties  to  save  them  harmless,  for  they 
are  not  sureties  to  such  creditor,  nor  are 
the  first  sureties  their  creditors  until  pay- 
ment of  the  judgment  by  them,  and  hwee 
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no  remedy  of  the  indeniDity  sureties  ia  sus- 
pended or  impaired:  Buffington  v,  Bronaon, 
61  0.  S.  231,  IV  Longsdorfs  Notes,  806. 

Where  a  wife  gave  a  note  and  mortgage  on 
her  land  for  three  thousand  dollars  to  in- 
demnify her  husband's  indorser  on  his  two 
thousand  seven  hundred  dollar  note,  renewing 
the  latter  note  does  not  deprive  the  indorser 
of  his  right  to  enforce  the  indemnity  mort- 
gage, for  the  wife's  right  to  pay  the  three 
thousand  dollar  note  and  compd  reimburse- 
ment from  the  husband  was  not  affected  by 
the  renewal:  Wise  v.  Willard,  41  0.  S.  670, 
IV  LoiQBdorf  B  Notes,  88.   See  also  Subbit. 

The  Bureties  in  a  geneiml  bond  of  a  guar- 
dian, under  6.  C,  1 10980,  and  in  a  special 
biHid  for  the  sale  of  real  estate  under  O.  C, 
1 10947,  where  fhe  funds  bare  been  com- 
mingled are  cosnreties  only  to  the  otent  of 
the  proceeds  of  the  nal  estate:  Siciaker  t. 
MeWhrnney,  64  0.  8.  343,  IV  LongBdorfB 
Notea,  872.   See  also  OuAsntAN  and  Wabd. 

A  mortgage  to  indemnify  the  mortgagee 
against  indorBementa  to  be  thereafter  made 
fay  bim  Is  Buperior  to  a  judgment  rendered 
after  so  indorsii^:  Krtmer  v.  Bmde,  IS  O. 
263,  I  Longsdorfs  Notefl,  71).  See  also 
Moktoaoxb. 

A  bond  to  pay  any  judgment  that  may  be 
recovered  against  the  obligee  ia  broader  than 
one  to  indenmify,  and  the  recovery  is  the 
amount  of  the  judgment,  and  it  is  not  neces- 
sary for  the  obligee  to  aver  or  prove  that  he 
has  paid  the  judgment:  Martin  T.  Bolm- 
ba*igh,  42  O.  S.  508,  IV  Longsdorfs  Notes, 
186.   See  also  Bonds,  Scbett. 

Indemnity  against  uncollectible  debts  is 
a  contract  of  insurance,  and  hence  ambigui- 
ties are  to  be  construed  in  favor  of  the  as- 
sured: Credit  Co.  V.  Littlefttrd,  18  0.  G.  C. 
889,  9  O.  C.  D.  846. 

An  action  can  not  be  maintained  upon  the 
official  bond  of  a  county  commisBiooer  to 
recover  indemnity  to  the  county  on  account 
of  damages  which  it  has  been  compelled  to 
pay  for  injuries  to  persons  and  property  re- 
sulting from  the  negligence  of  the  board  of 
county  commissioners  in  maintaining'  a  high- 
way: State  T.  Collins,  82  0.  S.  240  [affirming 
State  V.  OoUina,  8  O.  N.  P.  (N.a)  65,  19  O. 
D.  (NJ».)  327]. 

Where  a  bond  is  given  by  H  as  principal 
with  S  as  his  surety  to  secure  the  faithful 
performance  by  H  of  a  contract  made  and 
entered  into  between  H  and  a  brewing  com- 
pany, which  contract  was  conditioned  and 
provided  that  H  should  purchase  beer  of  said 
brewing  company  in  carload  lots,  should  have 
a  total  credit  with  said  company  on  the 
purchase  of  beer  under  said  contract  of  not 
to  exceed  two  car  loads  at  any  one  time,  and 
providing  further  that  H  on  ordering  the 
third  ear  load  of  beer,  should  pi^  for  the 
24-c 


first,  and  that  the  third  car  load  should  not 
be  shipped  by  said  brewing  company,  until 
the  first  car  load  had  been  paid  for,  and 
failure  of  the  brewing  company  to  require 
payment  for  the  first  car  load  of  beer  before 
shipping  the  third,  and  the  giving  by  it  of 
a  credit  to  H  in  excess  of  two  car  loads  at 
any  one  time,  is  a  material  breach  and  vio- 
lation of  the  terms  and  conditions  of  said 
contract  and,  if  without  consent  of  the 
surety,  operates  to  release  him  from  liability 
on  said  bond:  Brewing  Co.  v.  fTohuIfs,  68  O. 
S.  407,  IV  Longsdorfs  Notes,  946. 

In  an  action  to  recover  damages  which 
plaintiff  has  been  ciHnpelled  to  pay  on  ac- 
count of  the  joint  ncgligokoe  of  plaintiff  and 
defendant  in  connection  with  the  breaking 
of  a  mill  race  and  the  overflow  of  adjaeoit 
property,  it  is  not  error  to  refuse  to  charge 
that  the  plaintiff  can  not  recover  if,  undw 
all  the  facta  and  circumBtancee  of  the  case 
which  were  known  or  should  have  been  known 
to  him,  he  did  not  exercise  reasonable  and 
ordinary  care,  where  it  appears  that  plaintiff 
called  the  attention  of  defendant's  foronan 
to  tiie  danger,  who  replied  that  he  would 
take  care  of  it:  Bailvjay  Oo.  v.  Conol  Co., 
7  O.  C.  C.  (N.B.)  69,  18  O.  C.  D.  61  [af- 
firmed, without  opinion.  Railway  Oo.  t.  ConoI 
Co.,  76  O.  S.  620]. 

In  an  action  to  recover  damages  which 
pluntiff  has  been  compelled  to  pay  on  ac- 
count of  the  joint  negligence  of  plabitlff  and 
defendant  in  connection  with  the  breaking 
of  a  mill  race  and  the  ovei^ow  of  adjacent 
property,  it  is  not  error  to  refuse  to  charge 
to  tilie  effect  that  if  plaintiff  knew  of  the  acts 
of  defoidant  affecting  the  safely  of  the  mill 
race  and  took  no  steps  to  avoid  the  injury, 
he  was  guilty  of  such  contributory  negli- 
gence as  will  prevent  his  recovering,  where  it 
appears  that  plaintiff  called  the  attention  of 
defendant's  foreman  to  the  danger,  who  ro> 
plied  that  he  would  take  care  of  it:  Railway 
Go.  V.  Canal  Co.,  7  0.  C.  C.  {N.S.)  69,  18  0. 
C.  D.  51  [affirmed,  without  opinion,  RailtBOiy 
Co.  V.  Canal  Co.,  75  0.  8.  620]. 

The  rule  that  where  two  or  more  con- 
tribute by  their  wrongdoing  to  the  injury  of 
another,  such  injured  person  may  recover 
from  all  of  them  in  a  joint  action,  or  he  may 
pursue  one  of  them  and  recover  from  him,  in 
which  case  the  one  thus  compelled  to  respond 
is  entitled  to  neither  indemnity  nor  contribu- 
tion from  those  who  with  him  caused  the 
injury,  does  not  apply  where  the  wrongdoer 
who  was  compelled  to  respond  for  the  injury 
was  not,  as  between  the  wrongdoers  them- 
selves, a  wrongdoer  at  all;  and  recovery  by 
tile  injured  party  from  such  a  party  is  not  a 
bar  to  an  action  by  him  against  the  other 
parties  to  the  wrong:  RaUioay  Co.  v.  Canal 
Co.,  7  O.  C.  G.  (N.S.)  69,  18  O.  C.  D.  61 
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IV.  Formal  BequisiteBf  8703. 

A.  Legislature  may  control,  8703. 

B.  In  writingt  8704. 

C.  Commencement,  8704. 

D.  Endorsements,  8705. 

1.  By  prosecuting  attorn^,  8705. 

2.  By  witness,  8705. 

3.  By  foreman,  8706. 

E.  Conclusion,  8707. 

V.  The  Accusation,  8707. 

A.  Following  the  statute,  8707. 

B.  Stating  essential  elements,  8709. 

1.  In  general,  8709. 

2.  Laying  venue,  8711. 

3.  Intent  and  scienter,  8712, 

a.  Statutes,  8712. 

b.  When  averred,  8712. 

c.  How  averred,  8714. 

4.  Stating  time,  8715. 

5.  Describing  persons,  8716. 

6.  Describing  property,  8719. 

7.  Describing  instrumenta,  8721. 

8.  Stating  value,  8722. 

9.  Negative  averments,  8723. 

C.  Certainty,  8725. 

1.  In  general,  8725. 

2.  Specific  examples,  8726. 

D.  Surplusage,  8728. 
B.  BepugTiancy,  8730. 

F.  Variance,  8730. 

1.  Effect,  8730. 

2.  Variance  in  name,  8730. 

a.  Material,  8730. 

b.  Immaterial,  8731. 

3.  Variance  as  to  matter  or  thix^,  8733. 

a.  Material,  8733. 

b.  Immaterial,  8733. 

4.  Question  reviewable,  8735. 

VI.  Joinder  of  Offenses,  8735. 

A.  When  joinder  is  proper,  8735. 

1.  In  general,  8735. 

2.  Specific  examples,  8736. 

B.  Presumption  favors  joinder,  8737. 

C.  Duplicity,  8737. 

D.  Election,  8738. 

1.  On  indictments,  8738. 

2.  On  counts,  8739. 

a.  When  nectary,  8739. 

b.  Discretionary  with  court,  8741. 

3.  On  evidence,  8742. 

Vn.   Joinder  of  Persons,  8742. 
VUL  Attacking  Indictment,  8743. 
A.  Motion  to  quash,  8743. 

1.  Statute  and  construction,  8743. 
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tries  of  a  recognizance  received  by  him  from 
CTamining  oourta,  nor  for  entering  the  ab- 
tendance  ot  petit  jurors  and  certificates  of 
their  fees.  He  may  be  allowed  for  entries  in 
judgment  indexes,  but  not  for  maicing  a  bar 
docket,  O.  1  11389.  Allowance  for  mak- 
ing a  copy  of  the  trial  docket  for  the  printer 
is  proper  (G.  C,  {2872),  ^so  lists  of  cases 
recognized  to  appear  for  grand  jury  pur- 
poses: Butler  Co.  T.  WelUvw,  12  O.  C.  C. 
440,  6  O.  C.  D.  669. 

A  failure  to  index  in  the  foreign  execution 
docket  (O.  a,  12837)  all  the  names  of  the 
judgment  debtor*  will  defeat  the  lien  the 


levy  on  the  property  of  one  whose  name  is 
not  indexed,  as  here  of  the  wife  of  one  in- 
dexed, as  against  a  subsequent  mortgagee 
without  actual  notice.  The  phrase  "in- 
dex of  each  case"  means  of  all  the  names, 
and  the  phrase  "entries  so  made"  shall  be 
notice  includes  such  index:  Laudon  v.  Dm- 
man,  18  O.  C.  C.  8S7,  4  O.  C.  D.  65.  See  also 
ExBCtmoN,  Wbit  or. 

INDICIA  OF  OWNERSHIP. 

See  Ebtoftel;  Sales. 


INDICTMENT. 

Scope  Hote.' — Includes  formal  u>ritten  acctuationa  of  crime  grand  juriea;  formal 
rtgumte*  and  oontenta  of  indictments;  attadt  of  indictments  by  motion  to  quash,  plea  m 
a&otemenf,  and  demurrer;  joinder  of  offenses  and  offenders;  amendmmt;  and  toaiver  of 
defeats.  Sacludea  affidavits  and  informations;  organisation  of,  and  ingui«t(ions  by  grand 
furiee;  indictments  for  particular  offenses;  arraignment  of  accused;  rights  of  accused  in 
general;  variance  between  OMrment  and  evidence;  and  prosecution  of  aiders  and  abettors, 

CzosB  References. 

See  also  Aoousep;  Aidebs,  Abbttobb  and  Acoohpucbs;  Absaignhxhtj  Bah:,  and 

ftBOOQNIZAHOK;  £vQ>liNOS;  li^XAMINATION  OF  ACCUSED;  GOAHD  JUBT;  InVOBMATIOH;  JCBT; 
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A.  Statutory  provision,  8755. 
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3.  Defects  in  charging  offense,  8757. 
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I.  DEFINITION. 

An  indictment  is  the  written  accusation 
originating  from  the  ordeal  of  the  grand  in< 
quest  of  the  county,  before  any  person  can 
be  put  upon  his  trial  for  a  high  crime :  Fouta 
T.  State,  8  O.  S.  98,  II  Longsdorf's  Notes,  327- 

An  indicbnoit  is  a  written  accusation  of 
one  or  more  persona  of  a  crime  or  misde- 
meanor, preferred  to,  and  presented  upon 
oath  by,  a  grand  jury:  Laaure  v.  State,  19 
O.  S.  43,  II  Longsdorfs  Notes,  925;  Lougee 
T.  Btatt,  11  O,  08, 1  Longsdorfs  Notes,  642. 

An  indictment  is  a  written  accusation  and 
presentment,  finding  that  some  person  or 
persons  named  therein  has  committed  the 
er&n»:  In  re  Grand  Jury,  8  O.  L.  R.  246.  I 


The  indictment,  in  contemplation  of  the 
constitution.  Is  that  written  statement  of  the 
nature  and  cause  of  the  accusation,  with  all 
the  certainty  and  substantial  requirements 
heretofore  sanctioned  and  declared  essential 
by  the  settled  law  of  the  country:  Fouts  t. 
State,  8  O.  8.  98,  II  Longsdorf's  Notes,  327. 

An  indictment,  within  the  meaning  of  the 
constitution,  is  a  written  charge  against  the 
accused,  presented  by  a  grand  jury,  upon 
oath,  in  the  form  prescribed  by  the  legisla- 
ture: Wolf  T.  State,  10  0.  S.  248,  II  Longs- 
dorf's Notes,  942. 

No  man,  by  express  consent,  can  make  that 
an  mdictment,  authorizing  the  court  to  try 
that  which,  in  fact,  was  not  an  Indictment. 
I  Nor  can  that  be  converted  into  an  indlet- 
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ment  which,  in  law,  is  not,  1^  Implied  oon- 
aenti  derived  Iram  waivar  or  plea:  Doyle  r. 
State,  17  O.  222,  I  Longsdorfa  Notes,  806. 

n.  KECE^ITT. 

"Except  in  cases  of  Impeachment  and  cases 
arieing  in  the  army  and  navy,  or  in  the 
militia  when  in  actual  service  in  time  of 
war  or  public  danger,  and  in  cases  of  petit 
larceny,  and  other  inferior  offenses,  no  per- 
son shall  be  held  to  answer  for  a  capital,  or 
otherwise  infamous  crime,  unless  on  pre- 
sentment or  indictment  of  a  grand  jury." 
Art.  I,  1 10,  of  the  constitution  of  Ohio. 

Felonies  must  be  prosecuted  by  indictment ; 
and  while  the  legislature  has  the  power  to 
prescribe  forms  and  dispense  with  many  for- 
mal  allegations  in  indictments,  there  is  a 
limit  to  Buch  power;  and  it  ia  clear  that 
there  is  no  authority  in  the  l^islature  to 
enact,  or  in  the  court  to  determine,  that  that 
shall  be  a  sufficient  indictment  which  fails 
to  inform  the  accused  of  the  offense  with 
which  be  is  charged:  Lane  v.  State,  39  0.  8. 
312,  III  Longsdorfs  Notes,  1028. 

No  man  can  be  put  on  trial  for  a  felony 
onder  the  constitution  and  law  of  this  state, 
until  an  indictment  baa  been  found  against 
him,  charging  him  with  some  crime:  Smith 
V.  State,  1  0.  a  C.  (N.S.)  493.  10  0.  C.  D. 
26. 

An  individual  accused  of  a  crime,  can  not 
be  compelled  to  answer  the  charge  until  the 
same  has  been  made  through  the  intervention 
of  a  grand  jury,  iu  the  form  of  a  present- 
ment, or  indictment.  Should  the  legislature 
pass  an  act  to  compel  an  individual  to  an- 
Bwer,  without  this  prerequisite,  such  act 
would  be  in  vidation  of  the  oonstitution, 
and  void:  Loitgee  T.  State,  11  0.  68, 1  Longs- 
dorfa Notes,  542;  Wolf  T.  State,  19  O.  8. 
248,  II  Longsdorfa  Notes,  9^;  Turpin  v. 
State,  19  O.  a  S40,  II  Longsdorf  i  Notes,  967. 

Under  the  eoi^itntion  of  1851  (Art  I, 
1 10,  of  the  constitution  of  Ohio,  in  eases 
where  the  punishment  is  less  than  impristm- 
ment  in  the  penitentiary,  an  indictment  is 
unnecessary,  unless  provided  for  by  statute: 
Dillingham  T.  State,  5  O.  S.  280,  II  Longs- 
dorfa Notes,  184.  But  in  so  ordaining,  the 
framera  of  the  nmstitution  did  not  intend 
to  substitute,  in  such  eases,  the  proceeding 
by  criminal  information  as  it  exists  at  com- 
mon law.  Reasons  for  this  eonclusion  are 
stated  in  Oates  v.  State,  3  0.  S.  293,  11 
Longsdorfs  Notes,  28,  but  there  are  others 
equally  cogent";  Eichenlaub  v.  State,  36  O. 
8.  140.  Ill  Longsdorfs  Notes,  836. 

There  are  many  offenses,  made  so  by  stat- 
ute, which  are  but  quasi  criminal,  and  where 
the  legislature  may  direct  the  mode  of  re- 
dress untrammeled  by  Art.  I,  S  10  of  the  state 


ee^itntion.  Such  is  Sabbath  breaking,  adl* 
ing  spirituous  liquors  on  Sunday,  and  the  dia- 
tnrbanoe  of  religions  meetings,  with  many 
othns  (Swan's  Stat.  255,  256).  Long  ao- 
quieseenee  in  these  enaetments  goes  far  to 
show  the  etmstraetion  which  has  been  placed 
by  all  on  the  constitation,  and  that  there 
may  be  many  offenses,  though  decidedly  im- 
moral and  mischievous  in  their  tendenciee, 
that  are  not  crimes,  but  at  most  only  quasi 
criminaL  Of  such,  jurisdiction  may  be  given 
to  a  justice  of  the  peace,  or  the  mayor  of  an 
incorporated  town:  Markle  r.  Aferoa,  14  O. 
586,  I  Longsdorfs  Notes,  680. 

By  the  tenth  section  of  the  first  article  of 
the  constitution,  a  presentment  or  indict^ 
ment  of  a  grand  jury  is  dispensed  with,  "in 
cases  of  petit  larceny  and  other  inferior  of- 
fenses." How  such  offenses  should  there- 
after be  prosecuted,  depended  entirely  upon 
legislative  discretion.  But,  it  is  said,  this 
dispensation  only  extends  to  offaises  inferior 
in  grade  to  petit  larceny.  We  can  not  adopt 
such  a  construction.  Indeed,  to  do  so,  woold 
be  to  leave  the  whole  matter  to  mere  conjec- 
ture. It  is  very  evident  that  petit  larceny  is 
simply  named  as  one  of  a  class  of  offenses; 
and  equally  so,  that  the  class  was  intended 
to  embrace  all  offenses  for  which  a  punish- 
ment less  than  imprisonment  in  the  peniten- 
tiary is  provided.  This  was  a  classification 
so  long  used  in  our  laws,  and  so  well  under- 
stood, as  to  leave  no  doubt  that  it  was  the 
one  intended  to  he  adopted  by  the  ocmren- 
tion:  Dillingham  v.  State,  6  O.  8.  280,  II 
Longsdorfs  Notes,  184. 

The  jurisdiction  conferred  on  poliee  courts 
by  S  167  of  the  munieipal  code  (68  t.  176), 
(see  G.  0.,  114667,  et  eeq.),  extended  to 
petit  larceny  and  all  sueh  otiier  inferior 
fenses  as  are  not  required  Art  I,  1 10,  of 
the  ctmstitution,  to  be  prosecuted  1^  indict* 
ment:  Cole  T.  State,  29  0.  8.  226,  III  Loi^ 
dorf  s  Notes,  461. 

O.  C,  I  3664,  authorizing  cities  and  vil- 
lages to  provide  for  the  punishment  ot  known 
tMeves  and  pickpockets  does  not  contravene 
Art  I,  1 10  of  the  state  eonstitntion:  Mor- 
gan T.  Nolte,  37  a  8.  23,  IU  Longadorfs 
Note*,  888. 

Oases  for  the  Eolation  of  village  ordi- 
nances, sent  to  the  court  of  Mwmion  pleas  in 
pursuMiee  of  O.  C,  |  4539,  should  be  tried 
in  that  court  upon  the  affidavit  filed  before 
the  mayor.  Indictment  of  the  accused  is 
neither  necessary  nor  proper:  Finnical  v. 
OadU,  61  O.  S.  494,  IV  Longsdorfs  Notes, 
815;  see  also  Kubach  v.  State,  1  O.  N.  P. 
(N.S.)  405,  14  O.  D.  (N.P.)  726. 

The  act  of  April  16,  1906,  establishing  ju- 
venile courts  and  establishing  prooedure 
therein,  does  not  contravene  any  of  the  pro- 
visions of  the  state  constitution:   Travie  v. 


Digitized  by  Google 


8T08 


IXDIOTMEMT  IT. 


8704 


State,  12  O.  C.  C.  (N.S.)  374,  21  O.  C.  D. 
402. 

The  record  need  not  affirmatively  show 
that  the  indictment  or  a  copy  of  it  was  be- 
fore the  court  or  jury  during  the  trial: 
Haling  v.  State,  17  O.  S.  683,  II  Longadorfs 
Notes,  861. 

A  trial  and  conviction  on  a  copy  of  the 
original  affidavit  or  indictment  is  not  erro- 
neous. No  statute  requires  the  originals  to 
be  before  the  court  at  the  trial:  Patterson 
T.  State,  1  Dayton  Term  Bep.  (Iddings)  129. 

in.   RIGHT  OP  ACCUSED  TO^  COPY. 

Under  a  former  statute  similar  to  O.  C, 
I  13616,  the  accused  in  a  capital  case  was 
entitled  to  a  copy  of  the  indictment  at  least 
twelve  hours  before  trial:  Fouta  v.  State,  8 
O.  S.  98,  II  Longedorf's  Notes,  327. 

The  failure  to  furnish  the  accused  with  a 
cxipy  of  the  indictment  must  be  taken  ad- 
vantage of  before  trial;  if  waived  then  it 
can  not  be  made  ground  for  an  arrest  of 
judgment  or  of  error:  Smith  v.  State,  8  O. 
294, 1  fjongedorf  B  Notes,  436 ;  Fonts  v.  State, 
8  O.  S.  98,  II  Zx>ngsdorf'B  Notes,  327. 

There  is  no  law  requiring  a  list  of  the 
names  of  tiie  grand  jurors  to  be  furnished  to 
the  accused  before  trial  in  sneb  a  proeecu- 
tion.  [The  obiter  dictum  in  Mohan  v.  State, 
10  O.  232,  I  Longadorfs  Notes,  507,  over- 
ruled] ;  Fouta  v.  State,  8  O.  8.  08,  TI  Longs- 
dorfa  Notes,  327. 

A  perstai  charged  with  crime  is  not  en- 
titled, before,  or  at  the  time  of  trial,  to  the 
minutes  of  the  evidence  taken  before  the 
grand  jury,  on  which  the  indictment  was 
found  against  him,  nor  to  an  inspection  of  a 
transcript  of  sueb  evidence :  State  T. 
Rhoads,  81  O.  8.  807. 

The  court  of  common  pleas  is  without 
power  in  this  state  to  entertain  a  motion  by 
the  defendant  to  inspect  the  minutes  of  the 
grand  jury  or  a  transcript  made  by  the 
dHeial  stenographer  of  the  testimony  taken 
before  the  grand  jury:  State  v.  Hough,  4 
O.  N.  P.  (N.S.)  79,  16  O.  D.  (N.P.)  477. 

As  to  when  the  defendant  may  demand  a 
bill  of  particulars  of  the  acts  relied  upon  for 
conviction,  see  State  v.  hangan,  1  O.  D.  (N. 
P.)  260,  31  Bull.  33. 

IV.   FOKtmi  REQmSITES. 

A.   I^iSLATDBE  Mat  Control. 

The  legislature  can  contn^  the  form  of  in- 
dietmei^,  though  it  oan  not  dispense  with 
them:  Lougee  v.  State,  11  0.  68,  I  Longs- 
dorfs  Notes,  S42;  Wolf  v.  State,  10  0.  S. 
248,  II  Longsdorf's  Notes,  042;  furpm  v. 
State,  10  0.  S.  640,  11  Ixmgsdorfs  Notes, 
967. 


In  an  indictment  for  issuing  unauthorised 
bank  paper  the  statute  makes  it  sufficient 
to  state  that  defendant  acted  as  an  officer 
of  an  unincorporated  bank,  not  gaiwi.wg  the 
office  or  the  bank:  Lougee  v.  State,  11  O. 
68,  I  Longsdorf's  Notes,  642. 

The  technical  formalities  of  the  common 
law  indictments  may  be  abolished,  and  Q.  C, 
I  13583,  that  an  indictment  for  manslaughter 
need  not  set  out  the  manner  or  means  of 
causing  death,  is  not  in  violation  of  Art.  I, 
S  10,  of  the  Ohio  constitution:  Wolf  v.  State, 
19  O.  8.  248,  n  Longsdorf  8  Notes,  048. 

B.    IH  WUTIHQ. 

Though  an  indictment  in  lead  pencil  might 
not  be  tolerated,  yet  a  letter  or  syllable  in 
lead  pencil  added  for  grammatical  purpose 
will  not  vitiate:  May  v.  State,  14  O.  461,  I 
Li»igBdorfs  Notes,  681. 

6.  COHMBNCKMEIfT. 

The  word  caption  means  that  with  which 
the  clerk  prefaces  the  indictment,  on  making 
up  the  complete  record  in  the  case:  State  v. 
Decker,  1  Dec.  Rep.  527,  10  W.  L.  J.  328. 

The  beading  of  an  indictment  thus,  "State 
of  Ohio,  Gallia  Co.  s.  c,  court  of  common 
pleas,  October  term,  1851,"  is  not  the  caption, 
is  no  part  of  the  indictment,  and  may  be  re- 
jected as  surplusage;  accordingly,  if  its  date 
is  a  year  too  early,  thus  making  the  crime 
later  than  the  indictment,  this  is  not  fatal: 
State  V.  Decker,  1  Dec.  Rep.  527,  10  W.  L.  J. 
328. 

If  the  caption  shows  that  the  prosecution 
is  in  the  name  of  and  by  the  state,  this  need 
not  be  averred  in  successive  counts,  nor  will 
entering  'a  nolle  prosequi  as  to  the  first 
count  render  the  remaining  ones  defective  for 
want  of  the  averment  when  contained  in  the 
caption.  A  nolle  as  to  one  count  leaves  all 
the  rest  unaffected:  Davis  v.  State,  10  0.  B. 
270,  II  Longsdorfs  Notes,  945. 

Failing  to  aver  that  the  grand  jury  were 
impaneled  and  sworn  to  inquire  of  crimes 
and  offenses  committed  within  the  body  of 
the  county  is  not  fatally  defective:  HurUy 
v.  State,  6  O.  399,  I  Longsdorf's  Notes,  346. 

The  number  of  the  grand  jury,  or  the  num- 
ber that  found  the  bill,  need  not  appear  In 
the  ijidictment  It  is  not  a  grand  jury  uii- 
less  composed  of  the  proper  number:  Toung 
V.  State,  6  0.  435,  I  Longsdorf's  Notes,  349. 

An  indictment  purporting  to  be  by  "the 
grand  jurors  of  the  state  of  Ohio  inquiring 
of  crimes  and  offenses  within  and  for  the 
county  of  Monroe,"  must  be  taken  as  found 
by  a  grand  jury  of  that  county,  as  well  as 
for  the  state;  and  is,  therefore,  found  by 
such  a  body  as  the  law  intends:  Mackey  v. 
State,  3  O.  8.  362,  IX  Longsdorf's  Notes,  36. 
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If  the  indictment  states  tbe  county  and 
the  term  at  which  it  was  foiind,  this  is  suffi- 
cient, aa  this  implies  that  the  court  was  held 
at  the  county  seat,  and  tiie  court  will  ju- 
dicially notice  when  the  term  begins:  State 
V.  Shanka,  T.  13. 

An  indictment  reciting  it  is  found  at  a 
term  of  court  beginning  November  3,  averred 
an  offense  CMnmitted  on  November  5,  it  was 
held  that  the  fiction  that  a  term  is  to  be 
considered  as  but  one  day  is  not  regarded  if 
it  will  work  an  injustice,  and  if  it  does  not 
appear  that  the  term  ended  before  November 
.5  the  indictment  does  not  even  appear  to 
have  been  found  before  the  offense  was  com- 
mitted: Majf  y.  State,  14  O.  461,  I  Longa- 
dorfa  Notes,  681. 

D.  ENWnBEiaEIfTB. 

1.   By  ProKCuting  Attorney. 

The  signature  of  a  prosecuting  attorney  to 
an  indictment,  while  usual  after  a  matter  of 
good  practice,  is  not  required  by  statute  or 
common  law:  State  v.  Mulford,  12  0.  D. 
(N.P.)  655. 

EvcOi  if  the  signature  of  a  prosecuting  at- 
torney were  required  by  statute,  its  omission 
would  be  cured  by  G.  C.,  %  13581,  and  would 
not  be  a  good  ground  for  setting  aside  a 
verdict:  Jonn  v.  State,  14  O.  O.  C.  35,  7  O. 
C.  D.  305. 

2.   By  Witnew. 

It  is  not  necessary  that  an  information 
should  be  indorsed  with  tbe  name  of  the 
prosecuting  witness:  Bartlett  v.  State,  28  O. 
a  669,  in  LongsdorTa  Notes,  431. 

An  indictment  for  a  misdemeanor  not 
within  any  of  the  exceptiORs  named  in  O. 
C.,  1  13572,  which  ia  neither  endorsed  1^  the 
proseeuting  witness  nor  by  the  prosecuting 
attorney  is  defective  on  a  motion  to  quash; 
but  where  the  aeeuHed,  without  making  aueh 
motion,  pleads  guil^,  the  ohjecUon  is 
waived:  Picket  T.  State,  22'  0.  8.  405,  III 
Longsdorfs  Notes,  87. 

The  necessity  for  the  endorsement  depends 
upon  the  character  of  the  indictment  as  it  is 
found  by  the  grand  jury.  If  the  character 
of  the  indictment,  when  found  "a  true  bill ' 
by  the  grand  jury,  was  such  as  to  require  no 
further  indorsement^  the  indictment  can  not 
afterward  become  defective,  for  want  of  such 
indorsement,  by  reason  of  tlie  defendant's  not 
being  found  guilty  of  the  highest  grade  of 
crime  which  is  charged  therein:  Baker  v. 
State,  12  O.  S.  214,  II  Longsdorfs  Notes,  557. 

Indorsement  for  costs  by  the  prosecuting 
witness  is  not  required  where,  under  an  in- 
dictinent  for  felony,  the  conviction  is  for  a 


misdaneanor  only:  White  v.  State,  13  O.  S. 
669,  n  Longsdorfs  Notes,  629. 

Where  the  name  of  a  person,  preceded  by 
the  words  "good  for  costs,"  is  found  indorsed 
upon  an  indictment,  when  presented  to  the 
court  by  tbe  grand  jury,  such  name  will, 
nothing  appearing  to  the  contrary,  Ik  pre- 
sumed to  be  that  of  the  proseeuting  witaess: 
Munson  v.  State,  20  O.  8.  232, 11  Longsdorfs 
Notes,  991. 

Under  the  act  of  1854  the  indictment  need 
not  be  indorsed  that  it  was  found  on  sworn 
testimony  sent  to  the  grand  jury  by  order 
of  court  on  request,  etc.:  Schaffner  v.  State, 
8  O.  S.  642.  II  Longsdorfs  Notes,  371. 

But  this  was  afterwards  chained  by  the 
sUtnte:  Picket  v.  State,  22  O.  8.  405,  III 
Longsdorfs  Notes,  87. 

Under  the  act  requiring  the  indictment^  if 
not  indorsed  by  the  prosecuting  witnessi  to 
have  been  found  true  on  testimony  sworn  and 
sent  to  the  grand  jury  1^  order  of  court,  ota 
request  of  the  prosecuting  attorney  or  fore- 
man of  the  grand  jury,  if  issue  is  talun  on 
the  truth  of  tiiese  facts  the  state  must  prove 
them.  Tlie  indorsement  of  them  on  tiie  in- 
diefanent  does  not  prove  itself.  A  witness 
swearing  tiiat  he  testified  before  the  grand 
jury  after  l>eing  sworn  by  the  clerk  does  not 
prove  that  he  was  sent  by  order  of  court 
unless  he  had  been  Bwom  in  open  court: 
State  V.  BlUott,  1  Dec  Rep.  672,  10  W.  L.  J. 
409. 

3.   By  Foreman. 

The  omission  of  the  word  "foreman"  after 
the  foreman's  signature  on  an  indictment, 
is  not  fatal,  although  it  is  better  practice  to 
add  it:  Whiting  v.  State,  48  O.  S.  220,  IV 
Longsdorfs  Notes,  412. 

Q.  C,  {  13571,  requiring  the  foreman  of 
the  grand  jury  to  indorse  on  the  indictmoit 
"a  true  bill,"  is  satisfied  by  his  adoption  of 
and  signing  these  words  printed  thereon: 
Wagner  T.  State,  42  O.  8.  537»  IV  Lmgsdorf  s 
Notes,  120. 

The  words  '*a  true  bill"  be  printed 
over  a  blank  indorsemeut,  and  afterwards 
signed  by  the  foreman:  State  WUliamton, 
7  Dec.  Kep.  618,  4  Boll.  279. 

Where  the  foreman  signs  the  indictment 
in  the  space  provided  for  the  clerk  it  is  not 
sufficient  ground  on  which  to  quash  the  in- 
dictment: State  V.  Utcis,  7  O.  N.  P.  533,  5 
U.  D.  (N.P.)  552. 

It  is  not  fatal  to  an  indictment  that  tbe 
forenoan  of  the  jury  signed  it  J.  P.  Clark,  in- 
stead  of  John  P.  Clark,  the  name  appearing 
on  tbe  venire,  for  the  court  appointing  the 
foreman  is  presumed  to  know  his  identity: 
Oeiger  v.  State,  2  O.  C.  C.  (N.8.)  174,  15  0, 
C.  D.  742. 
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E.  GoNCLiraioN. 

The  coDBtitution  r^nires  that  all  indict- 
ments riiall  conclude  with  the  woi^is  "against 
the  peace  and  dignity  of  the  state  of  Ohio," 
but  those  words  are  not  required  to  be  at  the 
conclusion  of  eaeh  count  of  an  indictment: 
Olettdorf  y.  State,  64  a  8.  118,  IV  Longs- 
dorfs  Notes,  867;  State  v.  Mvlford,  K  0.  D. 
(NJ.)  720. 

Omission  of  the  conclusion  "against  the 
peace  and  dignity  of  the  state  of  Ohio"  fnun 
all  the  counts  but  the  last,  is  not  prejudicial 
when  conviction  was  under  the  last  count, 
and  it  does  not  appear  that  any  of  the  evi- 
dence would  have  been  inctnnpetent  under 
the  last:  Ridenour  v.  State,  38  0.  S.  278»  III 
Longsdorfs  Notes.  967. 

An  indictment  which  concludes  that  the 
words  "against  the  peace  and  dignity  of  the 
state  of  Ohio,  being  a  further  description  of 
the  same  transaction  complained  of  in  the 
first  count  of  this  indictment"  is  not  invalid 
although  Art.  IV,  {  2,  of  the  constitution  of 
Ohio  provides  that  indictments  shall  con- 
clude "against  the  peace  and  dignity  of  the 
state  of  Ohio":  State  t.  iStapely,  19  O.  D. 
(N.P.)  110. 

V.   THE  ACCUSATION. 
A.   Following  the  Statute. 

An  indictment  of  a  statutory  offense  must 
set  forth  the  charge  in  the  words  of  the 
statute  describing  the  offense:  HeMt  v.  State, 
S  O.  1,  I  Longsdorfs  Notes,  241. 

It  is  always  the  safer  course  to  follow  the 
exact  language  of  the  statute,  but  it  is  not 
indispensable  to  the  validity  of  the  indict^ 
ment,  provided  the  words  used  are  the  exact 
equivalent  of  those  of  the  statute:  Hagar  v. 
State,  36  O.  S.  268,  III  Longsdorfs  Notes, 
779;  see  also  Lougee  v.  State,  11  O.  68,  I 
Longsdorfs  Notes,  542;  Spencer  T.  State,  13 
U.  401,  I  Longsdorfs  Notes,  644;  Poage  T. 
State,  3  O.  S.  229,  II  Longsdorfs  Notes,  22; 
Loeffner  t.  State,  10  0.  S.  598,  II  Longsdorfs 
iHotes,  489  J  White  v.  State,  13  O.  S.  569,  II 
Longsdorfs  Notes,  620;  Davie  v.  State,  32 
O.  8.  24,  III  Longsdorfs  Notes,  618. 

It  is  not  neoessary  to  use  the  idmtical 
words  of  tiie  statute  provided  others  of  sim- 
ilar import  are  empli^ed:  Spencer  t.  State, 
13  O.  401,  I  Ixmgsdorfs  Notes,  644;  Stough- 
ton  T.  State,  2  0.  8.  662, 1  Longsdorfs  Notes, 
1088;  Poage  t.  State,  3  O.  S.  229,  11  Longs- 
dorfs Notes,  22;  Hagar  v.  State,  35  O.  8. 
268,  III  Longsdorfs  Notes,  779. 

An  indictment  must  pursue  Uie  words  of 
the  statute  substantially  in  setting  out  the 
offense  idnee  with  us  there  are  no  common 
law  crimes:  Vanvatkenburg  t.  State,  11  O. 
404,  I  Longsdorfs  Notes,  672. 


An  indictment,  however,  that  simply  fol- 
lows the  language  of  the  statute  may  be  de- 
fective, since  in  many  cases  something  more 
is  required:  Lamherton  v.  State,  11  O.  288, 
I  Longsdorfs  Notes,  567 ;  Hagar  T.  State^  85 
O.  S.  268,  in  Longsdorfs  Notes,  779. 

An  iirformation  or  indictment  merely  fol- 
lowing the  words  of  the  statute  is  not  suffi- 
cient unless  it  aver  all  the  material  facta 
necessary  to  prove  in  order  to  eonviot:  Dil- 
lingham T.  State,  S  O.  8.  280,  II  Longsdorfs 
Notes,  184. 

If  the  statute  does  not  use  suffleient  words 
to  definitely  describe  the  offense,  following 
its  exact  language  is  not  sufficient:  Oroen- 
land  T.  State^  4  O.  N.  P.  122,  6  O.  O.  (N.P.) 
313. 

It  is  not  always  good  pleading  to  make  the 
averment  in  the  language  of  the  statute.  If 
the  language  of  the  statute  is  of  such  a  char> 
acter  as  to  inform  the  accused  fully  and  dis- 
tinctly of  the  facts,  upon  which  the  state 
relies,  then  it  is  sufficient;  if  it  is  not,  then 
it  is  insufficient:  Hogue  v.  State,  3  O.  C.  C. 
(N.S.)  315,  13  0,  C.  D.  567. 

When  a  statute  creates  an  offense  and  sets 
out  the  facts  which  constitute  it,  the  offense 
may  be  sufficiently  charged  in  the  language 
of  the  statute,  but  otherwise  the  wording  of 
the  statute  is  not  sufficient:  Adams  v.  State, 
14  O.  a  (N.P.)  257. 

In  setting  out  a  statutory  offense,  it  is 
sufficient  to  describe  it  in  the  words  of  the 
statute,  with  a  statement  of  the  acts  con- 
stituting the  offense,  in  ordinary  and  concise 
language,  and  in  such  a  manner  as  to  show 
that  the  statutory  offense  has  been  committed 
by  the  party  therein  named,  and  to  inform 
him  as  to  what  is  inteiuled:  Mitchell  v.  State, 
21  O.  O.  C.  24,  11  O.  C.  D.  446. 

It  is  not  sufficient  in  an  indictment  to  fol- 
low merely  the  language  of  the  statute  if 
such  language  is  not  of  the  character  to  in- 
form the  accused  fully  and  distinctly  of  the 
facts  relied  upon  to  prove  the  essential  ele- 
ments of  the  crime:  State  v.  Lang,  6  O.  N. 
P.  (N.S.)  369,  18  O.  D.  (N.P.)  53. 

Charging  that  A  did  "obstruct  and  abuse" 
an  officer  is  not  sufficient,  although  the  exact 
language  of  the  statute  has  been  ^ployed: 
Aylmore  v.  State,  U  Dec.  Rep.  900,  30  Bull. 
370. 

Charging  in  the  indictment  that  one  know- 
ingly and  unlawfully  permitted  a  thing  to 
be  done  is  sufficient  under  a  statute  which 
makes  it  unlawful  to  knowingly  permit  the 
thing  to  be  done:  State  v.  Hetikel,  11  O.  N. 
P.  (N.a)  97,  22  O.  D.  (NJ.)  735. 

If  the  offense  is  marked  1^  "or"  in  the 
statute,  the  indictment  may  substitute 
"and":  State  v.  Ootmer,  30  0.  8.  405,  III 
Limgsdorfs  Notes,  536;  State  t.  Bauer,  I  O. 
N.  P.  108,  1  0.  D.  (N.P.)  199. 
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Whether  an  excepting  proviso  becomes  a 
part  of  the  description  of  the  offense  em- 
bodied in  the  affidavit  is  not  affected  by  the 
fact  that  it  is  found  in  the  enacting  clause 
or  in  some  other  clause,  or  that  the  ottenae 
is  defined  in  one  section  and  the  proviso 
making  the  exception  is  found  in  another: 
Bramley  v,  Euclid,  2  O.  N.  P.  (N.S.)  508, 
15  O.  D.  (N.P.)  155.   See  also  Affidavit. 

Averments  of  the  provisions  of  statutes  are 
unnecessary  in  civil  or  criminal  pleadings 
from  the  fact  that  courts  take  judicial  knowl- 
edge thereof:  Btate  T.  MtUfoM,  12  O.  D.  (N. 
P.)  666.   See  also  Statdtu. 

B.  Stating  Essential  Eleubhts. 

1.    In  Oeneral. 

Under  the  rules  of  criminal  pleading  the 
wrongful  and  unlawful  act  itself  must  be 
described,  and  not  simply  the  intent  with 
which  it  is  done:  State  T.  Van  Ounten,  84 
O.  a  177. 

Every  indictment  should  contain  a  com- 
plete description  of  the  offense  charged.  It 
should  set  forth  the  facts  constituting  the 
crime,  so  that  the  accused  may  have  notice 
of  what  he  is  to  meet;  of  the  act  done,  which 
it  behooves  him  to  controvert,  and  so  that 
the  court,  applying  the  law  to  the  facts 
charged  against  him,  may  see  that  a  crime 
has  been  committed:  hamberton  v.  State,  11 
O.  282,  I  Longsdorf's  Notes,  557. 

The  indictment  must  state  every  circum- 
stance of  knowledge,  intention,  or  action  that 
constitutes  the  criminal  design ;  an  indict- 
ment for  aiding  to  pass  a  forged  paper  must 
set  forth  that  the  accused  knew  it  to  be  a 
forgery:  Anderson  v.  State,  7  0.  (pt.  2) 
250,  I  Longsdorf's  Notes,  405. 

The  allegations  of  the  indictment  must 
specify  with  certainty  every  element  of  the 
crime,  but  no  partioular  words  need  be 
used:  State  T.  Bower;  6  O.  N.  P.  629.  8  O. 
D.  (N.P.)  324. 

In  charging  an  offense  tlie  highest  d^ree 
of  certain^  is  not  required;  certainty  to  a 
common  intent  is  siifficient.  Nor  is  unrea- 
sonaMe  strictness  to  be  required,  and  where 
an  indictment  clearly  chaises  a  crime  and 
fairly  advises  the  defendant  what  act  of  his 
is  the  subject  of  complaint,  the  principal 
object  of  pleading  is  obtained:  Stoughton  T. 
State,  2  O.  S.  662,  I  Longsdorfs  Notes,  1082. 

The  fact  that  an  indictment  is  inartistic- 
ally  drafted  or  that  there  is  some  technical 
defect  in  the  form,  where  it  substantially 
charges  a  felony,  will  not  defeat  extradition: 
Jackson  t.  Arohihald,  12  0.  C.  C.  166,  6  O. 
C.  D.  633. 

In  an  indictment  an  averment  which  is 
incidental  as  beilig  introductory  or  collateral 
or  an  induoonent  to  something  else,  need  not 


be  set  down,  eitiier  so  much  in  detail  or 
with  such  directness  as  those  parts  are  re- 
quired to  be  which  constitute  the  gist  of  the 
offense:  State  T.  Skransewfky,  6  O.  N.  P. 
(N.S.)  177,  17  O.  D.  (N.P.)  676. 

An  indictment  which  does  not  charge  all 
the  criminating  acts,  which  the  state  must 
prove  to  authorize  a  conviction,  does  not 
charge  an  offense:  Btate  T.  Owen,  3  0.  N.  P. 
181,  4  0.  D.  (NJ^)  168.  . 

An  <nniBsion  to  state  in  an  indietmoit  all 
the  criminating  acts  can  not  be  cured  by  the 
use  of  the  word  "unlawfully":  State  t.  Owen, 
3  O.  K.  P.  181,  4  O.  D.  (NJP.)  163. 

Whwe  a  greater  punishment  is  preacribed 
for  a  second  Titration  of  a  statute,  the  fact 
of  a  second  offaise  must  be  averred  to 
jusUfy  the  increased  punishment:  Larney 
V.  Cleveland,  34  O.  a  699,  III  Longsdorfs 
Notes,  741 ;  Blackburn  v.  State,  60  0.  S.  4S8, 
IV  Longsdorfs  Notes,  505. 

Eveti  if  by  statute  each  day  of  the  exist- 
ence of  an  unlawful  condition  is  a  separate 
offense,  the  indictment  may  charge  the  first 
or  original  offense  with  a  continuando  cover* 
ing  subsequent  violations  of  the  law:  Fiaher 
V.  State,  84  0.  8.  360;  Hughea  v.  State,  9  0. 
C.  C.  (N.S.)  369,  19  O.  C.  D.  237  [affirmed, 
without  opinion.  State  v.  Hughes,  77  0.  8. 
640]. 

An  indictment  for  writing  an  instrument 
with  intent  to  defraud  (G.  C,  S  13144), 
properly  sets  out  extrinsic  facts  although 
the  instrument  -does  not  show  of  itself  how 
any  one  could  be  defrauded.  If  it  is  the 
affidavit  of  a  physician  as  to  the  cause  of 
death  to  be  used  to  enable  ttie  wrong  person 
to  get  life  insurance,  the  policy  need  not  be 
set  out.  It  makes  no  difference  that  the 
policy  was  void,  nor  that  defendant  was  not 
to  obtain  the  money  for  himself:  State  v. 
Hoffman,  1  O.  N.  P.  290,  2  0.  D.  (N.P.)  206. 

A  count  in  an  indictment  is  not  rendered 
invalid  by  reason  of  a  reference  to  a  state- 
ment contained  in  a  previous  count  without 
repeating  the  matter  contained  in  such  state- 
m^t;  and  should  it  happen  that  the  pre- 
vious count  is  defective  and  is  rejected  for 
that  reason,  the  remaining  count  may  be  sus- 
tained if  the  reference  be  sufficiently  full  to 
incorporate  the  matter  going  before:  Foster 
V.  V.  8.,  9  0.  L.  R.  66  (C.  C.  A.). 

It  ia  a  rule  of  pleading  that  operative  facta 
must  be  directly  allied,  while  those  upon 
which  they  operate,  as  well  as  those  by  way 
of  inducement,  may  be  charged  indirectly 
and  ivy  way  of  recital:  Btate  T.  Bkranaewfley, 
5  O.  N.  P.  (N.S.)  177,  17  O.  D.  (N.P.)  676. 
See  also  Plbadinqs. 

An  indictment  charging  a  defmdant  with 
having  rescued  another  who  was  in  the  law- 
ful custody  of  a  constable  under  a  warrant 
issued  by  a  justice  of  the  peace  in  bastardy 
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proceedings,  is  insufficient  under  G.  C. 
1 128S2,  because  the  person  eo  rescued  was 
not  charged  with  an  "offense";  State  v. 
Word,  8  O.  N.  P.  {N.S.)  661,  19  O.  D,  (N.P.) 
744. 

An  indictaient  will  not  lie  for  the  giving 
of  false  testimony  before  a  grand  jury,  where 
from  a  reading  of  the  indictment  it  is  im- 
possible to  determine  why  or  upon  what 
ground  the  natter  to  which  the  defendant 
testifled  was  material  to  the  investigation 
which  was  being  carried  on  by  the  grand 
jury:  Btate  v.  banner,  9  0.  L.  R.  18. 

2.    Laying  Venue. 

An  indictment  must  contain  an  averment 
of  time  and  place,  but  having  once  been 
properly  pleaded  in  that  regard  the  use  of 
the  words  "then  and  there"  as  to  each  sub- 
sequent fact  is  sufficient:  Evans  T.  State,  24 
a  S.  208,  III  Longadorf's  Notes,  170;  Stahl 
V.  State,  11  0.  C.  C.  23,  6  O.  C.  D.  29. 

Where  an  indictment  fails  to  all^e  that 
the  offense  was  committed  in  the  county 
where  the  indictment  was  found  the  defect 
is  not  cured  by  G.  C,  {  13581,  providing  that 
certain  defects  are  not  fatal:  Knight  v. 
Btate,  M  O.  8.  366,  IV  Longsdorf's  Notes, 
640. 

The  venue  of  an  offense  is  not  sufficiently 
stated  where  there  is  no  allegation  as  to  the 
county  in  which  the  alleged  misdemeanor  is 
claimed  to  have  occurred,  either  in  the  affi- 
davit or  in  th«  warrant:  Ootdsmith  T.  Btate, 
13  O.  C.  C.  <N.S.)  148,  22  0.  C.  D.  161. 

Where  the  caption  and  other  parts  of  a 
record  show  that  a  prosecution  is  being 
"carried  on  in  the  name,  and  I^theanthorilgr, 
of  the  state  of  Ohit^"  in  a  specified  ooolity, 
and  the  offense  ia  changed  to  have  been  eomt- 
mitted  in  that  connfy,  the  failure  to  allege 
that  the  eounfy  ia  in  the  state  of  Ohio  is  not 
sufficient  gnmsd  for  the  arrest  of  judgment: 
ifmkev  T.  Btate,  3  O.  S.  362,  II  Longsdorf's 
Notes,  S6;  Foster  v.  Btate,  19  O.  S.  415,  II 
Ltmgsdorf  ■  Notes,  065. 

Venue  is  not  laid  by  locating  the  offense 
m  a  certain  ol^  street^  or  aa  having  been 
eommttied  "on  the  West  Fork  road,  near  Cole- 
rain  pike,**  without  adding  the  county  and 
state:  Berzog  v.  Btate,  9  0.  N.  P.  (N.S.) 
849.  20  O.  D.  (N.P.)  458. 

Charging  the  unlawful  keeping  of  a  place 
for  the  sale  of  liquor  "at"  the  village  of  X 
sufficiently  alleges  venue;  the  word  "at" 
being  equivalent  to  "in"  or  "within":  Volk 
V.  Weatervitle,  8  O.  N.  P.  139,  11  O.  D.  (N.P.) 
144. 

In  an  indictment  under  the  anti-trust  taw 
against  individuals,  firms,  partnerships,  cor- 
porations or  associations,  or  any  two  br 
more  of  them,  it  is  not  necessary  to  aver  that 


the  trust  or  illegal  combination  odsta  or  does 
business  in  the  county  in  which  the  indict* 
ment  is  found:  fTfoto  v.  Delivery  Co.,  6  0.  N. 
P.  (N.S.)  89,  17  O.  D.  (N.P.)  516. 

Where  a  statute  simply  provides  punUdi- 
ment  for  an  unlawful  entry  upon  tiie  liuuls 
of  another,  without  making  any  provision 
ior  the  restoration  of  tiie  land  to  the  right- 
ful owner  or  oceupan^  and  where  locidity 
or  place  is  not  an  essential  ingredient  of  the 
offense  no  particular  description  is  necessary: 
Fogairty  T.  BtaU,  6  O.  N.  P.  248,  9  O.  D. 
(NJ?.)  477, 

An  affidavit  e<aitabiing  a  defective  allega- 
tion is  cured  by  an  information,  properly 
allying  venue:  Krowenttrot  t.  Btate,  15  O. 
C.  G.  73,  8  O.  C.  D.  119.  See  also  VganTE. 

3.   Intent  and  Bmenter. 
(a)  Statutes. 

O.  C,  1 13590,  providing  how  intent  to 
defraud,  may  be  alleged,  is  not  in  conflict 
with  1 10  of  the  bill  of  rights,  which  re- 
quires the  accused,  on  demand,  to  l>e  fur- 
nished with  the  nature  and  cause  of  the  ac- 
cusation against  him:  Turptn  T.  Btate,  19 
O.  8.  540,  II  Ix)ng8dorf'a  Notes,  967. 

The  clause  of  G.  C,  1 12661,  which  makes 
the  possession  or  buying  of  raUroad  property 
without  scienter  a  crime  is  unconstitutional: 
KUboume  T.  State,  84  0.  S.  247. 

(b)    When  Averred. 

If  the  statute  makes  intent  or  knowledge 
a  part  of  the  description  of  the  offense,  such 
intent  or  knowledge  must  be  charged 
in  the  indictment:  Qatetoood  y.  Btate, 
4  0.  386,  I  Longsdorfs  Notes,  230; 
Rich  T.  State,  8  O.  Ill,  I  Longsdorf's 
Notes,  416;  Poute  T.  Btate,  8  0.  8.  98, 

II  Longsdorf's  Notes,  327;  Kain  v.  Btate,  8 
O.  S.  306,  II  Longsdorfs  Notes,  343;  Bagan 
v.  Btate,  10  O.  S.  459,  II  Longsdorfs  Notes, 
454;  Loeffner  v.  Btate,  10  O.  8.  608,  II  Longs- 
dorfs Notes,  409;  State  v.  Henkel,  11  O.  N. 
P.  (N.S.)  97,  22  O.  D,  (N.P.)  736. 

If  a  statute  makes  a  certain  intent  an 
element  of  the  offense,  such  intent  must  be 
averred  directly  and  specifically  in  the  in- 
dictment by  a  proper  e^rmative  allegation: 
DraA;e  v.  Btate,  19  O.  S.  211,  11  Loa^orfs 
Notes,  939;  Kennedy  v.  Btate,  34  O.  S.  810, 

III  Lcmgsdorfs  Notes,  718;  Oohtentz  t.  State, 
84  O.  8.  235. 

Under  G.  C,  {  12918,  which  makes  it  a 
criminal  offense  for  any  officer  whose  duty 
it  is  to  superintend  the  construction  of  any 
public  improvement  knowingly  to  permit  ma- 
terials to  be  used  therein  different  from  the 
plans  and  specifications,  it  is  laot  necessary 
to  charge  criminal  intent;  since  criminal  in- 
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ttait  iM  not  an  eMential  element  of  snch  of- 
fense: State  V.  Swidmaker,  11  O.  N.  P.  (N. 
S.)  97;  aub  nomme.  State  v.  Bmikti,  22  0. 
D.  (N.P.)  786. 

Beimter  need  only  be  averred,  (1)  when 
it  ie  part  of  the  statutory  deacriptfon  of  the 
(rffenee;  and  (2)  when  the  legal  presumption 
rebuts  guilty  knowledge:  State  v.  Oareon,  2 
Dee.  Itep.  81,  1  W.  L.  M.  83S. 

Guilty  knowledge  is  not  an  element  in  a 
crime  when  not  made  so  by  the  statute,  if 
the  ignorance  was  negligent  or  voluntary; 
and  if  excused  by  reason  of  good  faith  and 
reasonable  ground  for  belief  this  is  matter  of 
defense  and  need  Hot  be  averred  or  proved 
by  the  state:  Altsohul  v.  State,  H  0.  0.  0. 
2U,  4  O.  a  D.  402. 

An  indictment  must  set  forth  every  cir- 
cumstance of  knowledge,  intention  or  action, 
that  constitutes  the  criminal  design.  There 
can  be  no  intention  without  knowledge,  and 
an  indictment  for  lading  to  pass  a  forged 
paper  must  set  forth  that  tiie  accused  knew 
it  to  be  a  forgery:  At%der$on  v.  State,  7  O. 
(pt  2  )  260,  I  Longsdorfs  Notes,  406. 

It  is  not  necessary,  in  an  indictment  for 
selling  counterfeit  coins,  to  aver  that  the 
sale  was  made  witii  intent  to  defraud: 
Leonard  t.  State,  29  O.  S.  40S,  III  Longs- 
dorfs Notes,  481. 

An  intent  to  defraud  is  an  essential  in- 
gredient in  the  crime  of  forgery,  and  must 
be  directly  and  apeeiflcalty  dbarg«d:  Drake 
V.  State,  19  O.  8.  211,  II  Ixtngsdorfs  Notes, 
939. 

To  indict  for  selling  to  a  minor  or  person 
in  the  habit  of  getting  intoxicated,  knowledge 
of  these  facts  must  be  averred:  Miller  T. 
State,  3  O.  S.  476,  II  Longsdorf's  Notes,  60; 
A.ultfather  T.  State,  4  O.  S.  467,  II  Longs- 
dorfs Notes,  117;  Crahtree  V.  State,  30  O.  S. 
382,  lU  Longsdorfs  Notes,  536. 

Formerly  an  indictment  for  harboring  a 
slave  was  bad  tinlesa  it  averred  knowledge 
that  the  person  was  a  slave,  although  t^e 
statute  omitted  to  make  eeienter  an  ingre* 
dient  ot  the  crime:  Bimej/  v.  State,  8  0.  230, 
I  Lcmgsdorf  s  Notes, 

The  statute  of  1894  being  silent  as  to  de- 
fendants knowledge  or  intent,  the  state  need 
not  all^  or  prove  it.  But  good  faith  and 
want  oi  knowledge  may  be  shown  in  defaise, 
and  defendant  may  show  that  he  pnrchaeed 
frimi  a  manufacturer  of  good  standing,  on 
assuraaeei  of  parity,  which  he  believed  then, 
and  at  the  time  he  resold,  to  be  true,  and 
that  he  was  not  negligent.  And  if  the  jury 
find  this  true,  they  must  acquit:  Haae  T. 
ata*e,  I  O.  N.  P.  248,  2  0.  D.  (N.P.)  177. 
See  also  Asulthatiok. 

Under  the  burglary  law  ag^nst  breaking 
into  a  mansion  and  committing  or  attempting 
to  commit  violence,  the  intent  oi  the  enby 


is  immaterial  and  need  not  be  averred;  if 
the  violenoe  was  done  or  attempted,  it  ia 
enough :  Foreythe  v.  State,  6  O.  19, 1  Long*- 
dorfs  Notes,  318.   See  also  BtrnoiiAMr. 

On  joint  indictment  charging  the  principal 
with  an  assault  with  intent  to  kill,  and  the 
accessory  with  being  present,  aiding,  Um 
omission  to  charge  intent  to  kill  on  the  latter 
is  not  donurrable:  HotelUng  v.  State,  8  O. 
G.  C.  630,  2  O.  0.  D.  366.  See  also  AsaaiaT 
With  Intbht. 

An  affidavit  charging  tlie  aeensod  with 
violation  of  a  Sunday  closing  ordinance  is  in- 
BufBcient  unless  it  chMgcs  knoiHedge  and 
criminal  intent:  Daughtriy  v.  Dewiuon,  11 
0.  C.  0.  (NJ3.)  18,  12  O.  G.  D.  776  [afBrmed, 
wiUiOut  opinion,.  i)«fm<toi»  T.  Da»gM«ry,  6B 
O.  S.  6981.   See  also  iRTtKaOATiito  Lignm. 

The  Intent  to  defraud  need  not  be  to  de- 
fraud  any  particular  person.  The  crime  is  in 
dealing  in  or  having  the  paper  for  sal^  and 
comprehends  the  wholesaler  who  foinishea  it 
to  the  reiailtts  who  issue  it  aa  genuine:  8e»- 
mgton  T.  State,  2  O.  S.  160,  I  Longsdorfs 
Notes,  1036. 

The  indictment  for  sdling  a  ooonterleit 
coin,  O.  0.,  {  13100,  need  not  aver  that  the 
sale  was  with  intent  to  defraud:  LaoMrd 
V.  State,  20  O.  S.  408,  III  Longsdorfs  Notes, 
481.   See  also  CooNTEBnrmte. 

An  affidavit  charging  a  person  with  a  vio- 
lation of  the  Beal  law  (Q.  C,  116127,  et 
eeq.),  in  that  he  kept  a  place  where  intoxi- 
cating liquors  were  sold,  purchased  or  given 
away,  neied  not  aver  that  such  place  was 
"knowingly"  kept:  Page  v.  State,  8  O.  C.  C. 
(N.S.)  681,  18  O.  C.  D.  660.    See  also  Ih- 

TOXICATIMO  LlQUtML 


(c)    How  Averred. 

O.  C,  {  13600,  provides  the  manner  in 
which  an  intent  to  defraud  may  be  alleged. 

In  an  indictment  tor  deliv^i^  aldm  milk 
to  a  cheese  faotmy,  witii  intent  to  defraud 
(O.  C,  i  12710),  it  is  not  necessary  to  allege 
the  particular  person  intended  to  be  de- 
frauded: Baiiibridge  T.  State,  80  O.  &  264, 
m  Longadorfa  Notes,  628;  Turpkt  t.  State, 
10  0.  S.  540,  n  Longsdorfs  Notes,  0«7. 

It  Is  Bufitcient  to  allege  an  intent  to  de- 
fraud a  member  of  a  Arm  and  evidence  that 
the  intCTt  was  to  d^raud  the  Aim  is  suffi- 
cient to  support  such  allegation:  Btouj^tom 
V.  StaU,  2  O.  a  662,  I  Longsdorfs  Note^ 
1082. 

Tlie  indictment  must  charge  the  intent  to 
defraud  directly,  and  not  merely  by  way  irf 
legal  deduction  or  inference  from  the  facte 
previous^  fonnd:  Drake  t.  S(a4«,  10  0.  8. 
211,  n  Loi^edorPs  Notes,  032. 

An  indictment  for  selling  within  two  miles 
of  an  agrieultaral  fair  need  not  aver  knosrl* 
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edge  of  the  existenoe  of  saeh  fair  or  its  dlB- 
tanee.  If  the  law  ib  a  police  regulation 
knowledge  is  of  no  eonBequence ;  a  sale  ii  at 
peril;  and  if  it  is  one  of  the  class  where  ig- 
norance is  a  defense  it  need  not  be  averred 
in  the  indictment:  State  v.  Fromer,  7  O.  N. 
P.  172,  6  O.  D.  (N.P.)  374. 

Charging  in  the  indictment  that  one 
knowingly  and  unlawfully  permitted  a  thing 
to  be  done  is  sufficient  under  a  statute  which 
makes  it  unlawful  to  knowingly  permit  the 
thing  to  be  done:  State  v.  Henkel,  11  0.  N. 
P.  (N5.)  97,  22  O.  D.  (N.P.)  7S5. 

"Knowingly  accusing  by  knowingly  send- 
ing,^ charges  that  defendants'  knowingly 
sent  the  accusation:  State  v.  Skransetofky, 
6  O.  N.  P.  (N.S.)  177,  17  0.  D.  (N.P.)  576. 

For  an  indictment  for  knowingly  carrying 
out  purpose,  etc,  of  ill^al  o(»nbination  in 
Ticdation  of  anti-trust  law,  see  State  t.  Ice 
Co.,  6  0.  N.  P.  (NA)  89,  IT  0.  D.  (N.P.) 
S16. 

An  averment  of  a  female's  age  is  not  nec- 
essary in  an  indictment  under  O.  C,  1  13027, 
ft»r  inducing,  etc.,  to  enter  a  house  of  ill 
fame:  Studm-  t.  State,  9  O.  C.  C.  (N.S.)  185, 
19  O.  C.  D.  8S  [affirmed,  without  opinion, 
Binder  t.  State,  74  0.  8.  519]. 

Where  intent  is  an  essential  element  of 
tiie  erim^  if  it  is  not  alleged  a  demurrer 
will  li^  if  it  is  insnfBoiently  allied  a  mo- 
timi  to  quash  wiU  lie:  BeairUa  t.  State,  6  O. 
a  a  881,  3  O.  C.  D.  478. 

An  Indietment  eharglng  that  the  defend- 
ant did  unlawful^  and  fraudulently  embezzle 
and  convert  to  his  own  use  certain  personal 
property  of  value,  without  the  consent  of  the 
owner,  under  O.  C,  1 12467,  is  sufitcient 
without  ailing  that  the  same  was  done 
with  intent  to  embezzle:  Mitehell  r.  State, 
21  O.  a  C.  24,  11  0.  C.  D,  446. 

4.   Statmff  Time, 

O.  0.,  {  13581,  provides  that  an  indictment 
shall  not  be  invalid  for  omitting  to  state  the 
time  at  which  the  offense  was  committed,  in 
a  case  in  which  time  is  not  of  the  essence  of 
the  offense,  or  for  stating  the  time  imper- 
fectly. 

In  an  indictment  for  burglary  charging 
the  crime  to  have  been  committed  on  a  cer- 
tain day  "in  the  night  season  of  the  same 
day,  to-wit,  about  the  hour  of  two  o'clock 
at  night"  the  all^ation  as  to  time  is  sufD- 
eiently  distinct  and  certain:  Methard  v. 
State,  19  O.  8.  363. 11  Longsdorfs  Notee>  961. 

Where  there  are  several  counts  in  an  in- 
dietment for  murder  it  is  not  a  valid  ground 
of  objcetion  that  they  differ  in  stating  the 
time  of  the  ccanmission  of  the  crime;  nor  is 
a  verdict  inconsistent  which  finds  the  de- 
fendant guilty  under  all  such  counts:  Qrifpn 


V.  State,  18  Q.  a  438,  n  Longsdorfs  Notea, 

006. 

Where  there  are  several  counts  in  an  in- 
dictment, in  the  first  of  which  the  time  and 
place  are  specifically  stated,  it  is  sufficient  to 
allege  i&  the  subsequrait  counts  that  the  of- 
fense was  then  and  there  committed:  Evatu 
V.  State,  24  O.  S.  208,  HI  Loi^orTs  Notes, 
170;  Stahl  T.  StaU,  11  O.  C.  0.  23,  6  O.  a  D. 
29. 

But  the  words  of  time  and  place,  "then 
and  there,"  must  be  repeated  before  every 
issuable  fact,  else  demurrer  lies.  Thus,  aver- 
ring that  defendant  then  and  there  assaulted 
A  and  did  beat  and  strike  A,  fails  to  charge 
a  battery,  because  of  the  omission  of  these 
words:  State  v.  Finch,  2  Dee.  Rep.  431,  3 
W.  L.  M.  82. 

Where  the  offense  of  keeping  a  disM^erly 
house  is  charged  with  a  continuando  no  qw> 
eiflc  time  need  be  allied:  Brown  v.  Toledo, 
7  O.  N.  P.  435,  5  O.  D.  (N.P.)  210. 

Where,  in  a  prosecution  for  the  unlawful 
sale  of  liquor  in  a  residence  district,  the 
affidavit  charges  that  the  defendant  kept 
certain  places  from  a  certain  date  and  at 
various  times  until  a  certain  other  date,  the 
period  being  one  week,  although  such  affi- 
davit is  somewhat  vague  as  to  the  "wben" 
and  "where^'  of  tiie  offense,  yet  it  charges 
one  offense  and  the  defendut  is  not  preju- 
diced by  it:  Otte  T.  State,  9  O.  0.  a  (N.S.) 
293,  19  O.  C.  D.  203. 

An  allegation  of  time  it  immaterial,  in  ease 
of  embeEElement  If  the  ownmhip  was  as 
alleged:  Tidd  v.  State,  11  0.  a  a  (N.&) 
271,  20  0.  0.  D.  679.   See  also  EHsrazu- 

In  returning  an  isdietaiBnt  char|^ng  a 
eonspira<7  against  trade,  it  is  not  neecasary 
that  the  grand  jury  state  the  exact  date  on 
which  the  illegal  combination  was  effected: 
State  T.  loe  Co.,  6  0.  N.  P.'(N.8.)  149,  17 
O.  D.  (N,P.)  640. 

An  affidavit  charging  that  A,  on  or  about 
a  given  datc^  and  at  divers  times^  between 
then  and  at  a  later  given  date,  did- unlaw- 
fully aid,  abet,  etc,  to  the  delinquency  of 
B,  a  femsle  minor  child,  and  further  stating 
the  methods  which  he  contributed  to  the 
delinquency,  states  an  offense  under  O.  C, 
S  1654,  and  is  not  bad  for  duplicity,  although 
the  statute  makes  each  day  of  contribution 
a  separate  offense:  Fiaher  t.  StaU,  84  0.  S. 
360. 


5.   Deteribing  Penona. 

Q.  C,  i  13626,  relating  to  misnomer  in  mn 
indictment  is  not  in  contravention  of  Art.  I, 
1 10,  of  the  constitution  of  this  state,  pro- 
viding that  except  in  eases  therrin  specified, 
"no  person  shall  be  held  to  answer  for  a 
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capital  or  otherwiM  infamous  crime,  unlese 
on  presentment  or  indicbnent  of  a  grand 
jurT":  Laaum  v.  Btate,  10  O.  S.  43,  II  Longs- 
dorTs  Notes,  926. 

An  indictment  designating  the  accused  by 
initial  letters,  as  a  baptismal  name,  is  good 
after  verdict:  Smith  v.  State,  8  O.  204,  I 
Longsdorf  s  Notes,  436. 

The  surnames  Davidson  and  Davison,  with 
a  middle  initial  are  not  the  same,  and  it  i» 
a  variance  to  describe  the  murdered  person 
by  one  if  he  bears  the  other.  Such  a  variance 
is,  under  G.  C,  S  13582,  not  fatal  unless 
material  to  the  merits  or  prejudicial,  pro- 
vided the  person  is  shown  to  be  the  one  in- 
tended, and  the  mistake  is  in  the  name  only. 
Whether  the  mistake  misled  or  prejudiced 
the  prisoner  is  a  question  for  the  court.  But 
the  identity  of  the  person  intended  and  de- 
scribed is  for  the  jury,  and  it  is  error  to 
charge  that  it  is  a  mere  mistake  of  name,  or 
that  the  grand  jury  intended  the  person 
proved  to  be  killed:  Mecut  v.  State,  20  O.  8. 
506.  Ill  Longsdorfa  Notes,  322. 

To  an  indictment  against  0.  Alonzo  Rock- 
well, defendant  pleaded  that  his  name  was, 
Orville  A,  Rockwell,  and  the  reply  averred 
that  he  was  known  equally  by  both,  it  was 
held,  after  proof  of  the  plea  the  replication 
is  not  sustained  by  proof  that  he  usually 
signed  his  name  and  was  generally  called  O. 
A.  Rockwell,  and  that  relatives  called  bim 
Alonzo:  RockweU  v.  State,  12  O.  S.  427,  II 
Longsdorfs  Notes,  574. 

Using  the  pronoun  "her"  is  a  sufficient 
all^ation  of  sex  in  an  indictment  for  rape: 
State  V.  MeCann,  18  O.  D.  (N.P.)  64,  BO.U 
R.  410. 

That  persons  are  to  the  grand  jury  un- 
known is  a  Bufflcient  statement  that  tbeir 
names  can  not  be  ascertained:  Gordon  v. 
Btate,  46  O.  S.  807,  TV  Longsdorfa  Notes, 
349;  Vicket  v.  State,  6  O.  C.  C.  601,  3  O.  C. 
D.  605. 

Where  the  act  or  crime  was  committed  by 
several  persons,  all  being  present  at  the  time, 
it  is  not  necessary  when  jointly  indicted, 
for  the  indictment  to  set  out  which  one  of 
the  defendants  committed  the  act  of  killing: 
Undrny  v.  State,  4  O.  C.  G.  {N.S.)  400,  14 
O.  C.  D.  1. 

A  ohai^  that  a  murder  by  a  pistol  shot 
was  committed  by  three  persons,  witiiout  al- 
leging which  did  the  shooting,  is  proper: 
Jones  V.  State,  14  O.  C.  C.  35,  7  O.  C.  D.  305. 

A  charge  that  A,  B  and  C,  with  a  pistol 
in  their  right  hand  then  and  there  held,  did 
unlawfully,  etc.,  shoot  does  not  require  that 
C  should  have  with  bis  own  hand  held  the 
pistol  and  fired,  but  will  sustain  Ca  ctmvic- 
tion  if  be  procured  the  crime  to  be  com- 
mitted: State  V.  Snell,  2  O.  N.  P.  55,  5  O.  D. 
(N.P.)  670. 


In  returning  an  indictment  ehaiging  a 
conspiracy  against  trade,  under  G.  C,  1 6898, 
the  indictment  is  not  rendered  indefinite  by 
charging  a  conspiracy  between  the  defend- 
ants and  others  without  stating  who  the 
otiiers  were,  or  by  describing  the  accused  as 
"the  defendants"  after  they  have  once  been 
named  and  afterward  referred  to  as  "each 
and  all  of  the  defendants  herein":  State  v. 
Ice  Co.,  5  O.  N.  P.  (N.S.)  149,  17  O.  D.  (N. 
e.)  640. 

An  indictment  will  not  lie  for  receiving 
payment  of  a  false  bill,  where  the  defendant 
is  so  described  as  not  to  necessarily  imply 
that  he  had  authority  to  make  the  pur- 
chase or  to  draw  a  bill  for  the  goods  pur- 
ported to  have  been  purchased:  Btate  v. 
Rugglea,  10  0.  N.  P.  (N.S.)  493,  20  O.  D. 
(N.P.)  692  [exceptions  overruled  by  the  su- 
preme court  on  the  ground  that  indictment 
does  not  sufficiently  charge  that  the  hill  paid 
was  not  a  valid  claim  against  the  8tat«:  Htaic 
V.  Ruggles,  83  O.  S.  474]. 

Where  an  indictment  charges  the  accused 
with  having  assaulted  and  killed  one  "Percy 
Stuckey  alias  Frank  McCormick,"  evidence 
that  the  defendant  assaulted  and  killed  a 
person  commonly  known  as  Frank  McCor- 
mick will  not  sustain  a  verdict  of  guilty 
against  the  defendant  unless  it  also  be  shown 
that  the  Frank  McCormick  assaulted  and 
killed  and  Percy  Stuckey  were  one  and  the 
same  person:  Ooodlove  v.  State,  82  O.  8. 
365  [reversing  Goodlove  v.  £r(afe,  13  0.  0.  C. 
(N.  a  17,  21  0.  C.  D.  687]. 

An  indictment  which  by  clerical  omission, 
if  literally  read,  makes  the  assaulted  per- 
son seem  to  be  the  one  who  made  the  assault, 
is  bad.  Prosecutions  are  9tricti  juris:  Turk 
V.  State,  7  0.  (pt  2)  240, 1  Longadort-s  Notes, 
404. 

A  plea  of  misnomer,  if  sustained  does  not 
entitle  a  defendant  to  a  discharge:  State  v. 
Miller,  13  O.  C.  C.  67,  7  O.  C.  D.  562  [af- 
firmed, without  opinion,  Miller  v.  Btate,  55 
O.  S.  6851. 

In  an  indictment  for  burglary  by  breaking 
into  the  office  of  a  railroad  company,  failing 
to  all^e  that  the  company  was  incorporated 
is  not  sufficient  ground  for  sustaining  a  mo- 
tion to  quash:  Burke  v.  Btate,  34  O.  8.  79, 
III  Longsdorfs  Notes,  699 ;  Hamilton  v. 
State,  34  O.  S.  82,  III  Longsdorfs  Notes, 
700. 

An  indictment  against  three  for  sodomy 
on  another  is  not  bad  on  the  ground  tiiat  all 
could  not  participate  in  the  same  offense, 
for  two  could  be  acoompUcea  and  the  assault 
could  be  joint,  but  only  one  act  should  be 
proved.  Failure  to  aver  sex  is  immaterial 
in  rape  and  sodomy.  Besides,  the  Christian 
names  and  pronoun  show  the  sex:  Foster  y. 
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Btate,  1  0.  C.  C.  467,  1  O.  C.  D.  261.  See 
aUo  SowHT. 

An  indictment  of  a  member  of  the  gen- 
eral assembly  is  sufficient,  though  he  is  called 
a  member  of  the  "Ic^slature,"  for  the  terms 
are  synonymous;  State  v.  Oear,  7  O.  N.  P. 
661,  6  O.  D.  (N.P.)  569.    See  also  Bbibext. 

In  a  prosecution  -under  G.  C,  g§  6130,  et 
aeq.,  as  to  intoxicating  liquors,  it  is  neces- 
sary that  the  affidavit,  information  or  indict- 
ment, allege  the  name  of  the  purchaser  of 
such  intoxicating  liquors,  or  that  his  name  is 
unknown:  Btate  v.  Ridgway,  73  0.  S.  31,  IV 
Longsdorfs  Notes,  99».  See  also  Iittozica- 
Tjno  Liquoa. 

See  also  Misnohib. 

6.    Describing  Property. 

G.  C,  i  13601,  relating  to  the  allegation 
of  the  ownership  of  property  belonging  to 
partners  in  an  indictment,  was  intended  to 
take  the  case  provided  for  out  of  the  opera- 
tion of  the  rule  prescribed  in  O.  C,  }  13682, 
relating  to  variance:  Mulrooney  v.  Btate,  26 
O.  S.  327,  III  Longsdorrs  Notes.  307.  " 

The  rule  prescribed  by  G.  C,  $  13591,  is  a 
rule  of  pleading  and  not  of  substantive  law: 
Jones  T.  Btate,  70  O.  S.  36,  IV  Longsdorfs 
Notes,  068. 

Where  in  an  indictment  for  larceny,  the 
property  stolen  is  allqi^ed  to  belong  to  one 
A,  and  the  evidence  shows  that  it  belongs  to 
A  and  B  as  partners,  a  conviction  is  proper. 
O.  C,  §  13591,  relating  to  the  allegation  in 
an  indictment  of  property  belonging  to  part- 
ner, changes  the  common  law  rule:  Lasure  v. 
Btate,  10  O.  8.  43,  II  Longsdorfs  Notes,  025. 

Formerly  ownetahip  of  property  stolen  laid 
in  partners  ms  insufficient  if  the  partner- 
ship was  not  established  and  one  partner 
was  an  imbecile  when  the  property  was  ac- 
quired: LetDi*  V.  Btate,  4  O.  380.  I  Longs- 
dorfs Notes,  231.   See  also  Labcknt. 

A  qualifled  ownership  will  sustain  an  alle- 
gation of  ownership:  Hayes  v.  Btate,  14  0. 
G.  C.  (N.S.)  407  [affirmed,  without  opinion, 
Hayes  v.  Btate,  83  O.  S.  400]. 

In  an  indictment  for  burglary  by  breaking 
into  the  office  of  a  railroad  company,  failing 
to  allege  that  the  company  was  incorporated 
is  not  suilicient  ground  for  sustaining  a 
motion  to  quash:  Burke  T.  Btate,  34  O.  S. 
79,  III  Longsdorfs  Notes,  699;  Hamilton  v. 
Btate,  34  O.  S.  82,  III  Ix)ng9dorfs  Notes, 
700. 

Averring  stealing  bank  bills  "of  the  mon- 
eys, goods,  and  chattels  of  the  said  A," 
though  they  are  neither  moneys,  goods,  or 
chattels,  sufficiently  avers  the  ownership. 
These  words  may  be  rejected  as  surplusage: 
Turner  v.  Btate,  1  O.  S.  422,  I  Longsdorfs 
Notes.  994. 


If  the  affidavit  Bubsiantially  describe  the 
offense  it  will  authorize  the  subsequent  pro- 
ceedings. The  omission  of  the  name  of  the 
owner  of  the  stolen  property  from  the  affi- 
davit is  not  ground  for  reversal :  Montgomery 
v.  Btate,  7  O.  S.  107,  II  Longsdorfs  Notes, 
275.   See  also  Labcbnt. 

Indictment  for  hunting  on  lands  of  an- 
other (R.  S.  S  6966,  repealed,  97  v.  477), 
averred  to  be  "owner,"  includes  a  lessee,  and 
parol  evidence  of  the  existence  of  the  lease  is 
not  of  its  contents,  but  of  the  fact,  and  is  ad- 
missible: Fogarty  v.  State,  6  O.  N.  P.  248, 

9  0.  D.  (N.P.)  477.    See  also  Tbespass. 

A  wife's  clothing,  bought  by  her  husband 
or  with  his  means  is  not  her  separate  prop- 
erty, and  should  not  be  laid  as  hers.  CloUi- 
ing  bought  with  her  separate  means-  is  her 
separate  property,  and  should  not  be  laid 
as  the  husband's  although  stolen  from  the 
dwelling:  Pratt  v.  Btate,  36  O.  8.  614,  III 
Longsdorfs  Notes,  803. 

If  the  ownership  is  laid  in  A  and  B,  proof 
that  at  the  time  of  purchase  in  their  joint 
names  as  partnera  B  was,  by  imbecility,  un- 
able to  assent  to  m  contnMit,  and,  hence,  no 
property  vasted  in  him,  will  prevent  convio* 
tion:  Leteia  t.  State,  4  0.  380,  I  Longsdorfs 
Notes,  231. 

A  corporation  is  included  by  the  word  "per- 
son" in  the  crimes  act  against  burning  the 
house  of  another  "person":  Allen  v.  State, 

10  O.  S.  287,  11  Longsdorfs  Notes,  436.  See 
also  Arson  and  Other  BtmNinos. 

Ownership  of  the  goods  intended  to  be 
stolen  need  not  be  alleged:  State  v.  Beat,  37 
O.  S.  108.  ni  Longsdorfs  Notee,  807.  See 

also  BUBGLABT. 

An  indictment  for  arson  properly  charges 
the  ownership  of  the  property  when  the  one 
named  is  the  holder  of  the  l^al  title:  Hutch- 
inson V.  State,  8  O.  C.  C.  (N.S.)  313,  18  O. 
C.  D.  595.  See  also  Abson  and  Othbb  Bubn- 
INoa. 

Misnomer  of  owner  as  charging  arson  of  a 
schoolhouse  belonging  to  the  Board  of  Edu- 
cation of  Amherst  Township,  when  there  can 
be  no  such  body,  its  only  legal  name  being 
Board  of  Education  of  the  Township  District 
of  Amherst,  is  not  material  or  prejudicial: 
Oawn  V.  Btate,  13  O.  C.  C.  116,  7  O.  G.  D. 
19.  See  also  Abson  and  Otheb  BtrsiONas. 

An  averment  that  certain  descriptive  fea- 
tures of  property  embezzled  "are  unknown  to 
the  grand  jurors'*  is  proper,  but  does  not 
excuse  the  state  for  failing  to  procure  a  de- 
scription thereof:  State  v.  Oibbs,  9  O.  N.  P. 
(N.S.)  129  Isee  Btate  T.  Oibbs,  82  O.  8.  467 
and  82  0.  S.  462].  See  also  Falsi  Pbk- 
te:nbes. 
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7.    Deacribing  Inttrummtt. 

For  necessary  allegations  in  describing  in- 
rtnunents.  see  O.  a,  H  13684,  13585,  13686, 
13S06. 

In  an  indictment  which  charges  that  the 
acensed  "unlawfully  and  feloniously  did  steal 
money  of  the  amount  and  value  of  flfty- 
flTe  dollars,  the  property  of,"  etc,  the  prop- 
erty  stolen  is  sufficiently  described  under 
G.  C,  i  13689,  althoi^  the  indictment  does 
not  ^ow  what  kind  of  money  is  charged  to 
have  been  stolen,  or  that  it  was  issued  by 
lawful  authority,  or  that  it  was  intended  to 
pass  or  circulate  as  money:  McDivit  v.  State, 
20  O.  S.  231,  11  Longsdorf's  Notes,  991. 

In  an  indictment  for  larceny  of  United 
States  treasury  notes,  describing  them  aa 
promissory  notes  of  the  United  States,  with- 
out saying  whether  treasury  notes  or  frac- 
tional currency,  is  sufficient:  Hummel  T. 
8taU,  17  O.  S.  628,  II  Longsdorf's  Xotes,  856. 
See  also  Labcbnt. 

In  an  indictment  under  O.  C-,  i  13125,  pun- 
ishing the  conveying  of  land  without  title, 
it  is  not  neeessary  that  a  copy  of  the  deed 
be  set  forth.  li  ia  sufficient  to  aver  that 
the  conveyance  was  by  deed  of  general  war- 
ranty: Kerr  V.  Biate,  36  O.  S.  614,  III  Longs- 
dorf's Notes,  878. 

An  indictment  under  O.  C,  f  130S5,  which 
charges  one  with  having  possession  of  »  cer- 
tain "printed  pamphlet  of  an  indecent  and 
immoral  nature,  entitled  'Circular  Number 
One — A  Biographical  Sketch  of  a  Few  Short 
Skate  Politicians,'  for  the  purpose  of  giving 
away,  exhibiting  and  publishing  the  said 
pamphlet,  which  said  pamphlet  is  so  indecent 
and  immoral  in  its  nature  that  the  same 
would  be  offensive  to  the  court  and  improper 
to  be  placed  upon  the  records  thereof,"  is 
sufficient  in  law,  without  containing  a  copy 
of  the  alleged  and  immoral  pamphlet:  State 
V.  Zurhorst,  75  O.  S.  232,  IV  Longsdorf's 
Notes,  1015. 

The  omission  of  the  dollar  mark  from  the 
figures  representing  the  amount  of  a  forged 
instrument  will  not  render  an  indictment  in- 
valid: State  v.  Mulford,  12  O.  D.  (N.P.)  720. 

The  dollar  sign  ($)  is  in  such  comraoD  use 
that  a  court  will  not  hold  an  indictment  bad 
because  it  is  used  in  place  of  the  word  dol- 
lars, but  the  substitution  of  marks  or  signs 
in  place  of  words  is  extremely  dangerous: 
State  v,  Lang.  5  0.  N.  P.  (N.S.)  369,  18  0.  D. 
(N.P.)  53. 

In  an  indictment  for  blackmail  based  on 
the  filing  of  an  affidavit  charging  one  with 
murder,  it  is  not  necessary  to  allege  the 
warrant  or  its  service:  Jones  v.  State,  14  O. 
C.  C.  383,  7  0.  C.  D.  724. 

Written  instrument  not  entering  into  the 
gist  of  an  ofl'ense  need  not  be  set  out  in  the 


indictment;  contra,  if  th^  do;  accordlq^y, 
while  they  should  be  set  out  in  forgery,  slid- 
ing threatening  letters,  counterfeiting,  etc; 
they  need  not  be  in  larceny,  for  their  c(m- 
tcnts  have  no  connection  with  the  crime: 
Btephma  t.  State,  W.  73,  I  Longsdorfs 
Notes,  5. 

An  indictment  must  set  out  the  mark  or 
describe  the  alteration  in  case  of  indictment 
for  defacing  earmark:  BewaU  v.  State,  W. 
483,  1  Loni^rf  8  Notes,  S9. 

8.   Statiimg  Yaime. 

G.  C,  1  13581,  provides  that  an  indictment 
shall  not  be  invalid  for  want  of  a  statement 
of  value  where  it  la  not  of  the  essence  of  the 
offense 

Where  an  indictment  charged  the  em- 
bezdement  of  numerous  articles  of  property 
and  alleged  an  aggregate  value  thereof,  it 
was  competent  for  the  state  to  prove  tbe 
embezzlement  of  any  one  or  more  of  tbe 
articles  of  property  charged,  and  the  value 
of  the  same,  although  the  value  of  each  ar- 
ticle of  property  was  not  separately  stated 
in  the  indictment:  State  T.  Mooh,  40  O.  8. 
588,  IV  Longsdorft  Notes,  43.  See  also 
Ehbezzleuent. 

It  is  not  necessary  in  an  indictment  under 
G.  0.,  1 12823,  prohibiting  bribery,  to  add  a 
recital  of  the  facts  giving  tiie  thing  offered 
a  value,  nor  to  aver  a  definite  sum  of  mon^; 
Watwm  V.  State,  39  O.  S.  123,  III  LMgs- 
dorfs  Notes,  1011.   See  also  Bbibbbt. 

A  charge  of  burglary,  with  intent  to  steal 
the  "personal  property"  of  a  person  named, 
is  sufficient  without  allying  it  to  be  of  any 
value.  The  term  pn^riy  imports  value: 
Bo<y»e  v.  State,  10  O.  S.  676,  II  Longsdorfs 
Notes,  465. 

Also  "goods  and  chattels'  import  value: 
Spencer  v.  State,  13  O.  401,  I  Longsdorfs 
Notes,  644.   See  also  Buboiiabt. 

The  use  of  the  dollar  sign  ($)  in  an  in- 
dictment for  bribery  in  place  of  the  word 
"dollar,"  though  not  commendable  in  prac- 
tice, yet,  as  it  is  a  sign  or  mark  familiarly 
known  and  readily  recognized,  it  does  not 
render  the  indictment  bad  for  uncertainty  as 
not  signifying  a  thing  of  value,  as  such  de- 
fect or  imperfection  is  one  that  would  not 
tend  to  prejudice  the  rights  of  defendant: 
State  V.  Lang,  5  O.  N.  P.  (N.S.)  369,  18  O. 
D.  (N.P.)  63. 

In  an  indictment  for  forging  an  instru- 
ment for  $2,027.74,  tbe  omission  of  the  dol- 
lar mark  from  the  figures  representing  such 
amount  will  not  render  the  indictment  in- 
valid. The  amount  of  tbe  instrument  forged, 
is,  in  such  indictment,  made  sufficiently  evi> 
dent:  State  T.  Mulford,  12  0.  D.  (N.P.)  720. 
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9.   2fegaiiv»  Avermenta. 

See  eIbo  tht  qteeifle  crimes. 

The  general  role  is  tlwt  if  negative  matter 
«ntm  into  the  description  of  the  offense  it 
most  be  BTnred:  OheatUe  T.  State,  4  0.  8. 
477,  II  LoDgsdorfs  Notes,  120;  Moody  T. 
State,  17  0.  S.  110,  II  Longsdorfa  Notes, 
817;  Pope  v.  Cincinnati,  3  O.  C.  C.  497,  2 
O.  C.  D.  285. 

When  a  criminal  or  penal  statute  contains 
an  exception  in  the  enacting  clause,  that  ex- 
ception must  be  n^^tived  in  the  indictment; 
bnt  where  the  statute  contains  provisos  and 
exceptions  in  distinct  clauses,  it  is  not  nec- 
essary to  all^e  that  the  defendant  does  not 
come  within  the  exceptions  nor  to  negative 
the  provisos:  Sim  T.  State^  1  O.  S.  16,  I 
Lon^dorfs  Notes,  8S1. 

If  provisos  and  exceptims  are  contained 
in  dirtinet  clauses  it  is  not  necessary  to 
tire  them.  They  are  then  all  defenses  which 
the  state  need  not  anticipate:  Boeker  T.  State, 
8  0.  S.  391,  II  Longedorfs  Notes,  S61. 

A  n^ative  averment  to  the  matter  of  a 
proviso  in  a  statute,  is  not  requisite  in  an 
information  or  indictment,  unless  the  matter 
of  such  proviso  enters  into  and  becomes  a  part 
of  the  description  of  the  offense,  or  is  a  quali- 
fication of  the  language  defining  or  creating 
it :  Stanglein  v.  State,  17  O.  S.  453,  II  Longs- 
dorfs  Notes,  843;  BilUgheimer  v.  State,  32 
O.  S.  435,  III  Longedorfs  Notes,  642;  Hale 
V.  State,  58  O.  S.  876,  IV  LoUgsdorfs  Notes, 
753;  Oeiger  v.  State,  5  0.  C.  C.  283,  3  0. 
C.  D.  141;  Oorthell  v.  State,  11  0.  C.  C.  670, 
5  O.  C.  D.  123;  Eotoengtrot  v.  State,  4  0.  N. 
P.  257,  6  O.  D.  (N.P.)  467;  Him  v.  State, 
1  O.  S.  15,  I  LongsdorCs  Notes,  931. 

Every  indictment  should  contain  a  com- 
plete description  of  the  offense  charged,  and 
must  in  all  cases  (Contain  the  negative  aver* 
ment  if  the  matter  of  such  exception  enter 
into  and  become  a  part  of  the  description  of 
the  olt&mt  OortheU  v.  State,  11  O.  C.  G. 
670,  5  O.  0.  T>.  123. 

An  ordinance  of  the  city  of  Cincinnati  made 
it  unlawful  to  discharge  fire-arms  within  the 
city  limits.  Persons  in  military  array,  those 
doing  so  in  self-defense,  or  enforcing  the  laws, 
were  expressly  excepted  from  the  operation 
of  the  section.  The  affidavit  in  the  case  did 
not  allege  that  the  act  of  the  defendant  did 
not  come  within  the  exceptions.  It  did  not 
legally  charge  any  offense  against  the  ordi- 
wuce,  and  the  conviction  of  the  defendant 
thereon  was  erroneous:  Pope  v.  State,  3  O. 
0.  C.  497,  2  O.  C.  a  280. 

In  a  prosecution  under  the  **act  to  regu- 
late the  practice  of  mediein^  passed  Febru- 
ary 27,  1896,  it  is  not  necessary  to  negative 
the  provisions  and  eneptions  as  set  forth 
in  R.  S.  I  440Sf  (repealed  99  v.  511),  in  the 


information:  Krowenetrot  v.  State,  15  O.  C. 
C.  73,  8  O.  C.  D,  119;  Haie  v.  State,  58  O.  S. 
676,  IV  Longsdorrs  Notes,  753. 

Where  an  e»»ptIoB  or  proviso  in  a  crim- 
inal statute  is  a  part  of  the  description  of 
the  offense,  it  must  be  ncgfatived  by  averment 
in  the  imlictment  in  oi^er  to  fnUy  state  the 
offense;  but  when  its  effect  is  merely  to 
exeept  iqiecified  acts  or  posons  from  the 
operation  of  the  general  prohibitory  wcords 
of  the  statute,  the  negative  averment  is  un- 
necessary: Kale  V.  State,  58  O.  8.  076,  IV 
Longsdorfs  Notes,  7&S. 

In  an  indictment  under  G.  C,  i  13030, 
charging  a  teacher  with  having  sexual  inter- 
course with  a  pupil,  it  is  not  necessary  to 
aver  that  aucb  teacher  and  pupil  were  not 
husband  and  wife:  Bsley  v.  State,  10  O.  0.  0. 
(N.S.)  169,  19  0.  C.  D.  568. 

A  charge  that  the  defendant  failed  and 
neglected  to  do  is  equivalent  to  charging  that 
he  did  not  do  the  thing  required  by  the  stat- 
ute: Neifeld  v.  State,  3  O.  C.  G.  (N.S.)  661, 
13  O.  C.  D.  246. 

An  affidavit  or  Informatilon  charging  the 
proprietor  of  a  junk  shop  with  "failing  to 
retain  the  metal  for  thirty  days,"  as  required 
by  O.  C.,  18370,  substantially  charges  fJiat 
he  did  not  retain  it,  and  is  sufficient  to  notify 
Uie  defendant  of  tiie  offense  with  which  he 
is  charged;  he  is  not  prejudiced  in  his  sub- 
stantial rights  thereby  because  th«  provision 
of  the  statute  is  not  negatived:  Neifeld  T. 
State.  3  O.  C.  C.  (N.S.)  651,  13  O.  C.  D.  246. 

Words  "not  a  drug  store"  sufficiently  nc^ 
tive  the  statute  as  to  keeping  open  a  place 
where  intoxicating  liquors  are  sold,  but  not 
as  to  the  selling  of  liquors  by  "a  regular 
druggist":  Oberer  v.  State,  8  O.  C.  a  (N.8.) 
93,  18  O.  C.  D.  620. 

If  an  exception  is  not  contained  in  the  de- 
scription of  the  offense,  but  in  a  different 
offense,  it  need  not  be  n^atived,  accordingly, 
for  assault  with  intent  to  rape,  that  the 
female  was  not  the  daughter  or  sister,  need 
not  be  n^tived:  Williams  v.  State,  W.  42, 
I  Longsdorfs  Notes,  4;  Botolee  v.  State,  7  0. 
(pt.  2)  243,  I  Loi^orfs  Notes,  405.  See 
also  AssACLTS  With  Intent;  Kape. 

The  crime  of  rape  against  a  daughter  or 
sister,  and  that  against  any  other  woman 
than  a  daughter  or  sister,  are  different  crimes 
and  not  grades  of  the  same.  Accordhigly,  in 
the  latter  the  negative  avernieat  is  necessary: 
Howard  T.  State,  11  O.  8.  328,  II  Longsdorfs 
Notes,  606.   See  also  Rape. 

A  n^^ve  averment  is  not  necessary  that 
the  former  husband  and  wife  had  not  been 
"continually  and  willfully  absent  for  five 
years  tt^ether  unheard  from**:  Stangletn  v. 
State,  17  O.  8.  463,  XI  Longsdorfs  Notes, 
843.   See  also  Bigaht. 
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An  indictment  for  prize  fighting  need  not 
negative  being  in  a  gymnasium  or  athletic 
club  hy  permiBsion  under  G.  C,  §  12802,  that 
section  not  being  the  crime  of  prise  fighting 
under  G.  C.>  1 12800:  Seville  v.  State,  49 
0.  S.  117,  IV  LongsdorfB  Notes,  444.  See 
also  Pbize  Fiqht. 

C.  CSBTAINTT. 

1.   In  General. 

The  greatest  certainty  of  averment  in  every 
particular  of  which  the  offense  ia  capable  is 
unnecessary.  It  is  sufficient  that  the  facta 
constituting  the  crime  be  stated  with  cer- 
tainty to  a  certain  intent  in  general:  Rufer 
V.  State,  25  O.  S.  464,  III  Lojigsdorf's  Notes, 
252;  State  v.  itulford,  12  O.  D.  (N.P.)  720. 

An  indictment  must  aver,  with  reasonable 
certainty,  all  the  material  facts  which  are 
necessary  to  be  proved,  to  procure  a  convic- 
tion :  Ellars  V.  State,  2S  O.  S.  386,  III  Longs- 
dorfs  Notes,  246. 

An  indictment  which  apprises  the  party 
charged  of  the  charge  against  him  so  that  he 
may  know  from  the  language  of  the  instru' 
ment  what  he  is  expected  to  meet  and  will 
be  required  to  answer,  alleges  sufficient  mat- 
ter to  indicate  the  crime,  and  the  person 
charged  and  is  not  void  for  uncertainty: 
State  T.  Tones,  81  O.  S.  130. 

A  criminal  charge  must  be  made  with  such 
certainty  and  precision  as  will  reasonably  ap- 
prise the  party  who  is  charged  with  that 
which  he  is  required  to  answer  and  will  be 
expected  to  meet;  and  it  must  be  made  with 
such  certainty  and  precision  that  the  court 
and  Jury  may  know  what  they  are  to  try, 
that  the  court  may  determine  wthout  diffi- 
culty what  evidence  is  admissible;  and  that 
the  record  to  be  made  will  be  sufficiently 
definite  to  show  clearly  of  what  charge  the 
party  has  been  placed  in  jeopardy:  Dilling- 
Jtam  T.  State,  5  O.  S.  260,  II  T.«ng8dorrs 
Notes,  184;  Du  Brul  v.  State,  80  O.  S.  52,  IV 
Longsdorf's  Notes,  1050;  State  v.  Van  Oun- 
ten,  84  O.  S.  177;  Oohlmtz  v.  State,  84  0.  S. 
236;  State  v.  Nye,  11  0.  N.  P.  (N.S.)  616, 
21  O.  D.  (N.P.)  419. 

The  indictment  or  information  must  aver 
all  the  material  facts  which  it  is  necessary 
to  prove  to  produce  a  conviction,  and  with 
such  reasonable  certainty  as  to  advise  the 
accused  what  he  may  expect  to  meet  on  the 
trial:  Doris  v.  State.  7  O.  (pt.  1)  205,  1 
Longsdorf's  Notes,  371;  Lougee  v.  State,  11 
O.  68,  I  Longsdorfs  Notes,  542;  Fouts  v. 
State,  8  0.  8.  98,  II  Longsdorf's  Notes,  327; 
State  T.  Lang,  5  O.  N.  P.  (N.S.)  S60>  18  O. 
D.  (N.P.)  53. 

The  acts  committed  or  omitted  must  be 
charged  with  precision  under  the  circum- 


stances, and  with  the  Intent  mentioned  in 
the  statute:  Smith  t.  State,  8  O.  294,  I 
Longsdorf's  Notes,  436. 

An  affidavit  so  drawn  that  the  act  set 
forth  may  or  may  not  be  an  infraction,  so 
that  it  is  necessary  to  wait  until  the  prose- 
cution has  introduced  its  evidence  before 
the  defendant  can  know  whether  or  not  he 
must  make  any  defense,  is  fatally  defective: 
Arata  v.  Slate,  12  O.  D.  (N.P.)  730  re- 
versed on  a  difTerent  construction  of  the  de- 
fective allegation  of  the  indictment  in  Slate 
V.  4ra(a,  69  O.  S.  211,  IV  Longsdorf's  Notes, 
957. 

An  indictment  under  G.  C,  {  13104,  for  ob- 
taining money  by  false  pretenses  must  set 
forth  the  alleged  false  pretenses  with  such 
certainty  and  precision  as  will  reasonably  ap- 
prise the  defendant  of  what  he  will  be  re- 
quired to  answer,  and  so  that  the  court  may 
determine  what  evidence  is  admissible  and 
must  all^e  that  the  pretenses  were  in  fact 
false  and  'made  with  intent  to  defraud:  Hor- 
ton  T.  State,  85  O.  S.  13. 

2,    Specific  Examples. 

Averring  an  offense  as  in  violation  of  a 
certain  section  of  the  revised  statutes,  with- 
out noticing  its  amendment,  refers  to  the 
section  as  then  in  force:  Oghe  v.  State,  37 
O.  S.  494,  III  Longsdorf's  Notes,  932. 

It  is  not  necessary  that  an  indictment, 
under  a  statute  which  has  been  amended  or 
repealed  since  the  offense  was  eommitted,  »1- 
Ic^  in  express  terms  that  the  crime  charged 
was  committed  in  violation  of  said  statute 
while  it  was  in  force;  it  is  snffkiient  if  the 
time  of  its  commission  wtm  prior  to  the 
change  in  the  law:  State  r.  Bell,  6  O.  N.  P. 
(N.S.)  476,  16  O.  D.  (N.P.)  602. 

The  information  charging  a  person  with 
operating  an  automobile  at  a  greater  rate 
of  speed  than  fifteen  miles  per  hour  within 
the  limits  of  a  municipality,  does  not  with 
the  certainty  required  in  criminal  pleadingi 
show  a  violation  of  G.  G.,  {  12604 ;  Brown  T. 
State,  10  O.  N.  P.  iN.S.)  288,  20  O.  D.  (N. 
P.)  348. 

A  charge  that  accused  falsely  represented 
he  was  buying  goods  exclusively  from  a  cer- 
tain firm  is  insufficient  under  Art.  I,  J  10, 
of  the  state  constitution.  The  indictment 
should  further  state  names  of  other  parties 
with  whom  he  was  dealing,  the  nature  of 
transactions  and  their  date  and  amount : 
State  V.  Mina,  15  O.  D.  (N.P.)  487,  3  0.  L. 
R.  31. 

An  indictment  is  not  indefinite  and  vague 
which  ctmrges  that  the  defendant  permitted 
"slag  cement"  to  l>e  used  on  a  public  improve- 
ment instead  of  "Portland  cement,"  and 
which  avers  that  the  specifications  call  for 


Digitized  by  Google 


8TS7 


mDIOTMENT 


the  "heat  grade  of  Portland  cement"  and  that 
"slag  cement"  is  a  different  material  from 
"Portland  cement":  Btate  v.  Henhel,  11  O. 
N.  P.  (N.S.)  97,  22  0.  D.  (N.P.)  735. 

Under  G.  C,  %  12918,  which  makes  it  un- 
lawful for  an  officer  whose  duty  it  is  to  super- 
inteod  the  construction  of  a  public  improve- 
ment knowingly  to  permit  materials  to  be 
used  therein  different  from  the  plans  and 
speciflcatioDs,  an  indictment  charging  that 
the  defendant  did  "unlawfully  and  knowingly 
permit  a  certain  material  to  be  used  in  the 
making  of  the  improvement  aforesaid  differ- 
ent from  the  plans  and  speciffcations,  to~wit. 
Blag  cement,  which  was  different  from  the 
material,  to-wit,  Portland  cement,  required 
by  the  plans  and  specifications"  is  sufficient; 
and  it  is  Bot  indefinite  or  vague:  State  v. 
Hefikel,  11  O.  N.  P.  (N.S.)  97,  22  O.  D. 
(N.P.)  735. 

An  aflBdavit  charging  the  having  for  sale 
a  dmg  "which  differed  from  the  standard 
of  strength  laid  down  in  said  V.  S.  Phar- 
macopoeia," without  showing  wherein  it  dif- 
fered is  indefinite  uid  violates  Art.  I,  { 10 
of  tiie  state  constitution :  Oroenland  v.  8tat«, 
4  0.  N.  P.  122,  6  O.  D.  (K.P.)  313  [affirmed, 
without  opinion.  State  T.  Oroetdand,  39 
Bull.  2]. 

An  indictment  which  charges  "that  A  un- 
lawfully did  falsely  pretend  with  intent  to 
defraud  one  B  that  he  was  selling  counterfeit 
money;  by  which  false  pretenses  the  said  A 
then  and  there  did  unlawfully  obtain  from 
the  said  B  sixfy-five  dollars  in  money,  of 
the  value  of  sixty-five  dollars  of  the  personal 
property  of  said  B;  whereas  in  truth  and  in 
fact  said  A  was  not  selling  and  had  no  in- 
tention at  said  time  to  sell  and  deliver  any 
counterfeit  mon^;  and  said  A  at  the  time 
he  so  falsely  pretended  as  aforesaid  well 
knew  the  said  false  pretenses  to  be  false" 
does  not  set  forth  the  allied  false  pretenses 
with  such  certainty  and  precision  as  reason- 
ably to  apprise  the  defendant  of  what  he  will 
be  required  to  answer,  or  as  to  enable  the 
court  to  determine  what  evidence  is  ad- 
missible: Horton  v.  Stale,  85  O.  S.  13. 

As  it  is  correct  to  plead  facts  and  not  con- 
clusions of  law,  an  indictment  under  G.  C, 
i  12450,  describing  receiving  stolen  property, 
is  good  without  averring  the  name  or  char- 
acter of  the  offense  thereby  deemed  to  be 
committed:  Whiting  v.  State,  48  O.  S.  220, 
IV  Longsdorf's  Notes,  412.  See  also  Stoles 
Pbopebty. 

An  indictment  under  G.  C,  §  13105,  charg- 
ing the  presentation  to  the  county  commis- 
sioners of  a  false  and  fraudulent  claim  and 
obtaining  payment  of  the  same  by  the  county 
treasurer  which  in  describing  the  claim  avers 
it  to  have  been  "a  certain  false  and  fraudu- 
lent claim,"  but  in  no  way  avers  wherein  it  | 


was  false  and  fraudulent,  and  states  no  facts 
showing  that  it  was  false  or  fraudulent,  is 
bad  on  demurrer,  and  will  not  support  a  con- 
viction: Du  Brul  V.  State,  80  O.  S.  52,  IV 
Longsdorf's  Notes,  1050  [overruling  Davie  v. 
State,  20  O.  C.  C.  430,  10  0.  C.  D.  738]. 
See  also  Officebs. 

An  indictment  averring  failure  to  change 
the  place  of  storage  of  explosives  for  more 
than  30  days  after  notice  from  the  inspector 
of  shops  is  indefinite.  It  does  not  directly 
aver  notice.  Moreover,  the  substance  of  the 
notice  should  be  stated:  Corthell  v.  State,  11 
O.  C.  C.  570,  5  O.  C.  D.  123.  See  also  Ex- 
plosives. 

An  afiBdavit  which  charges  a  person  with 
selling  and  delivering  oleomargarine,  which, 
when  so  sold,  contained  coloring  matter,  to- 
wit:  butter  yellow,  suflOdenUy  charges  a 
violation  of  the  statute.  It  contains  descrip- 
tive  words  which  partially,  but  not  wholly, 
bring  the  substance  sold  within  the  statutory 
definition  of  oleomargarine:  State  v.  Arata, 
69  O.  S.  211,  XV  Longsdorfs  Notes.  957  [re- 
versing Arata  v.  State,  12  0.  D.  tN.P.)  730]. 

In  an  indictment  for  rescuing  a  prisoner 
from  an  officer,  it  is  immaterial  by  what 
term  the  officer's  assistant  is  designated, 
where  the  officer  made  the  arrest  and  has  the 
prisoner  in  bis  custody,  together  with  an  as- 
sistant: State  V.  Ward,  8  O.  N.  P.  (N.S.) 
661,  663;  19  O.  D.  (N.P.)  744. 

For  sufficiency  in  particular  crimes,  see 

AVSON  AND  OTHEB  BCSNIKGS;  BUBOLABT  AND 

Othbr  BBKAKnraa;  Rafe,  "Rtc. 

D.  Sueplusaqe. 

An  allegation  in  an  indictment  descriptive 
of  that  which  is  essential  to  the  charge 
therein  made,  is  a  material  allegation  and 
can  not  be  rejected  as  surplusage:  Ooodlove 
T.  State,  82  O.  S.  366  [reversing  Ooodlove 
v.  State,  13  O.  C.  C.  (N.S.)  17,  21  O.  C.  D. 
537]. 

Allegations  in  an  indictment  which  are  not 
required  by  the  statutory  definitions  of  the 
crime  charged  are  surplusage ;  and  failure 
to  prove  such  unnecessary  allegations  is  im- 
material: Riehl  V.  State,  11  O.  N.  P.  {N.S.) 
81,  21  O.  D.  (N.P.)  457. 

Improper  and  unnecessary  words  may  be 
rejected  as  surplusage:  State  v.  Shanks,  T. 
13. 

If  an  indictment  for  robbery  contains  a 
particular  description  of  the  bank  botes 
taken,  but  erroneously  avers  them  to  be 
"money,  goods  and  chattels,"  these  words  may 
be  rejected  as  surplusage,  and  the  count  will 
be  good:  Turner  v.  Stale,  I  O.  S.  422,  I 
Longsdorf's  Notes,  994.    See  also  Robbist. 

Concealment  is  not  a  necessary  or  essen- 
tial element  of  the  crime  of  buying  stolen 
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goods,  and,  if  alleged  in  the  indietmoit,  it 
ii  «arpIuBage>  and  need  not  be  proved:  HoUz 
T.  State,  SO  O.  S.  486,  III  Lon^orf  i  Notes, 
640. 

If  one  offense  is  well  charged  in  an  indict- 
ment, and  another  offense,  in  the  same  count, 
is  ineffectually  charged,  either  for  want  of 
certainty  as  to  time  or  otberwise,  the  aver- 
ments as  to  the  latter  may  be  rejected  as 
surplusage.  But  if  both  offenses  are  effectu- 
ally charged,  the  count  will  be  bad  for  du- 
plieity:  Bamhouse  T.  State,  31  O.  S.  30,  III 
Longsdorfa  Notes,  661. 

An  indictment  against  a  sheriff  for  failing 
to  account  for  feea  received  during  the  quar- 
ter (O.  C,  S  12889),  sufficimtly  describes  the 
offense  as  having  been  committed  on  the  "1st 
day  of  April,  1908,"  and  where  the  words 
"first  Monday  in  April,  1908,"  are  added,  by 
virtue  of  Q.  C,  S  13681,  providing  what  de- 
fects are  not  fatal,  their  presence  does  not 
invalidate  the  indictment;  State  T.  Tm  Chm- 
ten,  84  O.  S.  172. 

An  indictment  charged  that  a  counterfeit 
was  feloniously  made.  The  statute  made  it 
a  misdemeanor  only.  It  was  held  tiiat  the 
vord  ffeloniooBly  could  be  rejected  as  sorphiB- 
age:  Ben  t.  State,  6  O.  6,  I  LongsdorPs 
Notes,  241. 

Under  an  affidavit  charging  the  offense  of 
keeping  open  a  saloon  on  Sunday  and  insuf- 
ficiently charging  the  offense  of  selling  intoxi- 
cating liquors  on  Sunday  there  is  but  one 
offense  charged,  all  reference  to  the  sale  of 
liquor  is  mere  surplusage:  Kappes  v.  State, 
4  0.  C.  G.  (N.S.)  14.  IS  O.  C.  D.  723. 

An  aTeiment  in  a  trial  for  pointing  a  pistol 
at  anoOier  that  it  was  loaded,  or  that  de- 
fendant knew  it  was  loaded,  is  snrplasage, 
and  need  not  be  proved:  CMger  T.  State,  6 
O.  C.  C.  283,  8  0,  C.  D.  141. 

An  averment  that  the  accused  held  the 
pistol  in  his  right  hand  need  not  be  proved. 
It  is  immaterial  with  which  hand  he  shot: 
State  T.  Martin,  9  O.  D..(N.P.)  778. 

If  an  Indictment  contains  too  much — as 
if  it  ehai^  munterfeiting  coins  knowing 
them  to  be  sueh,  and  adds  the  words  "legal 
and  currently  passing  in  Ohio" — these  need 
not  be  proved,  but  should '  be  rejected  as 
surplusage,  or  after  verdict  would  be  pre- 
sumed proved:  Smith  v.  State,  8  O.  294,  I 
Longsdorf  8  Notes,  436. 

In  an  indictment  for  removing  a  body  from 
a  grave  without  consent  of  relatives,  "there 
being  then  and  there  a  widow  and  childroi," 
this  latter  clause  was  not  necessary,  out 
being  descriptive  roust  be  proved  as  laid: 
Pringle  v.  State,  1  Dec.  Rep.  28S,  7  W.  L. 
J.  67  [supreme  court]. 


E.  Refugnakct. 

That  the  averments  in  separate  counts,  are 
wholly  irreconcilable  with  each  other  is  not 
an  objection.  Each  count  is  deemed  to  charge 
a  distinct  offense,  and  is  to  be  questioned 
by  its  own  averments  alone.  If  objected  to 
as  repugnant  or  inconsistent,  the  question 
is  as  to  the  congruity  of  each  count  alone, 
and  not  its  harmony  with  statements  in  other 
counts:  Oriffin  T.  State,  18  O.  S.  438,  II 
Longsdorfa  Notes,  906. 

Although  there  is  a  repugnancy  in  a  count 
which  avers  that  an  instrument  is  a  false 
and  forged  receipt  for  money,  and  then  de- 
scribes the  instrument  as  a  receipt  for  money, 
issued  in  fact  by  a  certain  company,  to  the 
draft  clerk  in  their  bank,  yet  under  0.  O., 
{  13681,  tile  indictment  wiU  be  deemed  Talid: 
Henrjf  v.  State,  36  O.  S.  128,  in  Longsdorfa 
Notes,  765. 

When  an  offense  against  a  erlminal  statute 
nwy,  in  the  same  transaction,  be  eommltted 
in  one  or  more  of  several  ways  as  therein  pro- 
vided, the  indictment  may.  In  a  single  oonnt, 
charge  its  commission  in  any  or  all  of  the 
ways  speeiflad,  if  they  are  not  repngnanv: 
Hale  T.  State,  66  O.  S.  676,  IV  Ixmg^orf  s 
Notes,  763. 

Thus  under  R.  S.,  {  4403f  (repealed,  09  t. 
511),  which  provides  that  a  person  shall  be 
r^arded  as  practicing  medicine  who  pre- 
scribes for  a  fee,  or  appends  M.  D.  after  his 
name,  a  ^ngle  count  may  charge  him  with 
prescribing  for  a  fee  and  appending  M.  D. 
to  his  signature,  and  either  or  both  may  be 
proved:  Hale  v.  State,  BS  O.  S.  676,  IV  Longs- 
dorf's  Notes,  763. 

See  also  the  speelflo  crimes. 

F.  Yaxuhoe. 

1.  Bffeot, 

G.  C,  It  13582,  abrogates  the  rule  of  evi- 
dence on  the  subject  of  variance  in  matters 
of  description,  between  the  allegation  and 
proof.  Mere  variance  will  not  justify  an 
acquittal  unless  the  variance  is  material  or 
prejudicial  in  the  opinion  of  the  court:  Lj/tle 
v.  State,  31  O.  S.  106,  III  LongsdorTs  Notes, 
673. 

2.   yorionce  «n  Vame* 

(a)  Material. 

Prior  to  the  enactment  of  G.  C,  8  I3B82, 
where  an  indicfanent  alleges  that  an  affidavit 
was  made,  purporting  to  have  been  made  by 
John  K.  Pickens,  and  the  affidavit  produced 
is  actually  made  by  John  Pickens,  no  ref- 
erence being  had  to  John  E.  Pickens,  the 
variance  is  fatal.  Judgment  reversed  and 
order  to  discharge  prisoner:  Pickena  T.  State, 
6  O.  27S,  I  LongsdorTs  Notes,  337. 
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Where  an  indictmeot  charges  the  accused 
with  having  assaulted  and  killed  one  "Percy 
Stuekqr,  alias  Frank  MeCormiek,"  evidence 
fliat  the  defendant  assaulted  and  killed  a 
person  eonunonly  known  as  Frank  McCormick 
will  not  sustain  a  verdict  of  guilty  against 
the  defmdant  unless  it  also  be  shown  that 
the  Frank  McCormick  assaulted  and  killed 
and  Percy  Stuckey  were  one  and  the  same 
peraon :  Qoodlove  v.  State,  82  O.  S.  365. 

On  an  indiebnent  charging  two  persons 
with  the  eommission  of  a  joint  offena^  both 
eu  not  be  oonvieted  uptm  proof  that  each 
one  eommitted  an  act  etmstitoting  an  offenae 
■imilar  to  the  act  eharged  in  the  indktniuit: 
BUpkmM  T.  State,  U  O.  886.  I  Longsdorfs 
Notes.  676. 

Prior  to  tin  oiactmnit  of  O.  C.  i  13582. 
where  the  indictment  .allies  the  unlawful 
telling  of  liquor  to  have  been  made  at  the 
grocery  of  M,  in  the  township  of  A,  and  the 
pzoof  abawB  a  sale  at  the  grocery  of  H,  in 
the  township  of  G,  the  variance  waa  hdd  to 
be  fatal:  Moon  v.  State,  12  O.  S.  387.  H 
Longsdorfs  Notes,  071. 

(b)  Immaterial. 

An  indictment  against  a  person  by  the  ini- 
tials of  his  Christian  name  is  good  after  ver- 
dict, but  bad  on  plea  of  abatement;  Smith 
T.  State,  8  O.  295,  I  Longsdorfs  Notes.  436. 

In  a  criminal  proceeding,  it  is  not  neces- 
sary to  insert  the  middle  letter  in  a  person's 
name,  but  if  inserted,  it  must  be  proved  as 
laid:  Price  V.  State,  19  0.  423. 1  Longsdorfs 
Notes,  886. 

If  an  indictment  charge  tbe  name  of  tne 
person  slain  as  Maria  Gardiner,  alias  Maria 
Buel,  and  the  proof  shows  her  real  name  to 
have  been  Maria  Frances  Buel,  though  gen- 
erally known  hj  the  names  in  tbe  indictment, 
it  ia  sufficient:  State  v.  Gardiner,  W.  302, 
I  Longsdorfs  Notes,  32. 

Where  an  indictment  for  burning  one's 
own  building  with  intent  to  defraud  an  in- 
surance company  sets  forth  the  name  of  such 
company,  and  the  evidence  fails  to  show 
that  it  was  incorporated,  such  variance  is 
not  material  or  prejudicial:  Evans  v.  State, 
24  0.  S.  468,  III  Longsdorfs  Notes,  185. 

Where  the  indictment  charges  the  killing 
of  one  Elisha  Davidson  and  the  evidence 
proves  the  killing  of  one  Elijah  B.  Davison, 
and  it  further  appears  to  the  satisfaction 
of  the  jury  that  the  person  intended  to  be 
described  in  the  indictment  and  the  per- 
son described  in  tbe  proof  are  identical,  the 
varianoa  is  not  fatal:  Jfewl  v.  State,  26  O.  S. 
SOS.  ni  Longsdorfs  Notes.  322. 

Whether  the  variance  baa  mialead  or  prsju- 
dieed  the  defendant  is  a  question  fOT  the 
conrt*  but  it  is  a  question  for  the  jury 


whether  tbe  person  intended  to  be  described 
in  the  indictment  is  the  same  as  the  one  de* 
scribed  in  tbe  proof:  Mead  v.  State,  26  O.  S. 
505,  lU  Longsdorfs  Notes.  322. 

V^iere  a  party  to  a  judicial  proceeding  is 
described  in  the  indictment  as  Curtis  Frat^ 
which  waa  his  ^e  name,  it  is  not  error  to 
admit  in  evidoice  a  teanseript  in  which  the 
same  person  is  deaeribed  as  Cart  Pratt,  the 
variance  under  O.  C,  S  13582,  not  being  ma- 
terial: Lytle  V.  State,  31  O.  8.  106,  ni 
Longsdorfs  Notes,  673. 

On  the  trial  of  an  indictment  for  obtain- 
ing property  by  false  pretenses,  the  property 
was  a  check,  alleged  to  have  been  drawn  by 
Xenophon  C.  Scott,  and  the  check  offered  in 
evidence  was  signed  X.  C.  Scott,  M.  D.  Such 
variance,  which,  in  tbe  opinion  of  tbe  judge 
presiding  at  the  trial,  did  not  affect  the 
rights  of  the  prisoner  or  prejudice  hia  case, 
is  not  ground  for  reversal  in  a  court  of  error, 
where  it  does  not  appear  that  tbe  discretion 
has  been  abused:  Tarhox  v.  State,  38  O.  S. 
581,  III  Longsdorfs  Notes,  90S. 

When,  on  a  trial  for  fo^ery,  a  variance 
is  alleged  between  the  name  to  the  forged 
instrument  and  the  name  appearing  in  the 
indictment,  if  the  variance  is  plain,  such  in- 
strument ought  not  to  be  allowed  to  go  in 
evidence;  but  if  tbe  forged  name  is  uncer- 
tain, and  snseeptible  of  being  read  as  agree- 
ing with  the  name  stated  in  the  indietm«it, 
it  is  not  error  for  the  court  to  submit  the 
question  to  the  jury:  Turpin  v.  State,  10  O. 
S.  640,  n  Longsdorfs  Notes,  067. 

Where  the  ownership  of  stolen  property  is 
alleged  to  be  in  a  corporation,  designated  by 
its  corporate  name,  failure  to  prove  incor- 
poration is  not  material:  Murphy  v.  State, 
36  O.  8.  628,  III  longsdorfs  Notes,  870;' 
Burke  V.  State,  34  O.  S.  79,  III  Longsdorfs 
Notes,  609. 

A  warrant  describing  the  accused  by  the 
initials  of  bis  first  and  middle  name  is  not 
void  for  that  reason:  State  V.  Milter,  13  O.  C. 
C.  67,  7  O.  C.  D.  553. 

Where  a  person  is  charged  as  principal, 
and  tbe  proof  shows  him  to  be  the  agent  of 
another,  it  is  not  a  fatal  variance:  Fitton 
V.  State,  1  0.  N.  P.  (N.S.)  133,  14  0.  D, 
(N.P.)  156. 

Where,  in  an  indictment  for  arson,  the 
ownership  of  the  building  is  allied  to  be 
in  "the  Board  of  Education  of  Amherst  town- 
ship," but  the  only  legal  designation  of  that 
body  waa  "tike  Board  o|  Education  of  tin 
Township  District  of  Amberst,"  the  varianoe 
ia  not  material:  Oavm  T.  Stat;  13  0.  0.  C 
116,  7  O.  G.  D.  10. 

The  misspelling  of  the  name  of  the  defend- 
ant in  the  indictment  under  which  he  was 
tried  does  not  present  a  question  which  can 
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be  raiBed  oa  a  motion  for  arrest  of  judg- 
ment: Bmile  V.  State,  1  O.  C.  C.  A.  142. 

3.    Variance  as  to  Matter  or  Thing. 
(a)  Material. 

Prior  to  the  enaetmeat  of  6.  O.,  {  13682, 
proof  that  the  accused  atole  a  gray  geld- 
ing would  not  support  a  charge  of  stealing 
a  gray  horse:  Hooker  T.  Stote,  4  0.  348.  I 
LongBdorf's  Notes,  225. 

Prior  to  O.  C,  {  18S8S,  an  indicbaent  for 
burning  stacks  of  wheat  is  not  supported  by 
evidence  of  shocks  of  wheat:  BetibowY.  BtatBf 
18  O.  11,  I  Longsdorfs  Notes,  834. 

A  verdict  of  guilty  on  an  indictment  for 
breaking  into  a  stillhouse  is  not  sustained 
by  evidence  showing  that  the  house  has  been 
abandoned  as  a  Btillbouse,  and  was  used  as 
a  mill  for  chopping  corn:  Thalls  v.  State,  21 
O.  S.  233,  III  Longsdorfs  Notes,  25. 

An  indictment  charging  that  the  prisoner 
broke  into  a  storeroom  is  insufficient  under 
8  statute  making  it  an  offense  to  break  into 
a  "storehouse,"  and  the  defect  is  available 
to  him,  although  the  objection  was  not  made 
until  the  verdict  liad  been  rendered:  Hagar 
T.  State,  35  O.  S.  HIB,  III  Longsdorfs  Notes, 
779. 

Where  the  separate  property  of  a  wife  has 
been  stolen  from  the  family  residence,  such 
fact  alone  will  not  authorize  a  conviction 
under  an  indictment  laying  the  property  io 
the  husband:  Pratt  v.  State,  35  O.  S.  614, 
III  Longsdorfs  Notes,  803. 

Where  the  indictment  is  for  selling  coun- 
terfeit bank  notes,  and  the  evidence  shows 
the  uttering  and  publishing  as  true  and  genu- 
ine, the  variance  is  fatal:  Van  Valkmbarg 
V.  State,  11  0.  404,  I  Longsdorfs  Notes,  572. 

(b)  Immaterial, 

In  an  indictment  for  larceny,  it  is  sufficient 
to  describe  United  States  treasury  notes  as 
"promissory  notes  of  the  United  States  given 
for  the  payment  of  money,"  adding  their  de- 
nomination and  value:  Hummel  v.  State,  17 
O.  S.  028,  II  Longsdorfs  Notes,  832. 

Where  an  indictment  charges  larceny  of  the 
property  of  A,  and  the  evidence  shows  the 
property  belongctl  to  A  and  B  as  partners, 
the  variance  is  not  fatal  under  G.  C,  6  13501 : 
Lasure  v.  State,  10  0.  S.  43,  II  Longsdorfs 
Notes,  925. 

An  indictment  for  plucking  and  carrying 
away  "one  bushel  of  a  certain  cultivated 
plant  and  vegetable  production,  commonly 
called  corn,  «  «  *  the  same  being  then  and 
there  attached  to  the  lands,"  etc.,  is  sustained 
by  proof  of  the  stealing  of  com  from  the 
standing  and  growing  stock:  WiawM  T, 
Stale,  21  O.  S.  658,  Til  Longsdorfs  Notes,  61. 


Where  the  indictment  charged  the  stealing 
of  a  silver  teapot  and  the  evidence  showed 
that  the  article  stolen  was  plated  ware  only, 
said  variance  is  not  fatal  in  the  absence  of 
evidence  showing  it  to  be  material  or  preju- 
dicial: Ooodali  V.  State,  22  O.  S.  203,  III 
Longsdorfs  Notes,  68. 

Where  the  indictment  lays  the  ownership 
of  a  building  burglarized  in  two  or  more 
persona,  and  the  evidence  abows  it  to  be  tiie 
sole  property  of  one  of  the  persons  named, 
such  variuiee  is  not  fatal:  Muhwrney  T. 
State,  26  O.  a  326,  lU  Longsdorfs  Notes, 
S07. 

AUq^ing  burglary  of  a  barn  and  proring 
burglary  of  a  atordiouse  in  the  bam  is  not 
bttal  Tftrianee:  Waltera  t.  State,  39  O.  S. 
216,  ni  Longadorfa  Notes,  1020.. 

An  indictment  for  breaking  into  the  poul* 
try  house  of  A  is  supported  by  evidence  of 
breakii^  into  one  of  several  ounpartmeBts 
under  a  continuous  roof,  each  eompartmrait 
I  was  in  the  exclusive  possession  of  A  and  used 
<  by  him  as  a  poultry  house:  State  T.  Bueohter, 
57  O.  S.  06,  IT  Longsdorfs  Notes,  707. 

Where  the  indictment  alleges  the  breaking 
into  the  "storehouse"  of  B  and  the  evidence 
shows  the  breaking  and  entering  of  a  certain 
room,  the  property  of  B,  built  for  and  by 
him  occupied  exclusively  as  a  storehouse,  hut 
which  adjoined  another  room  in  the  same 
building  occupied  by  B  and  family  as  a  liv- 
ing room,  the  variance  is  not  fatal  in  the 
absence  of  evidence  showing  that  it  is  mate- 
rial or  prejudicial:  State  v.  Tunibaugh,  70 
O.  S.  63,  IV  Ix)ng8dorfs  Notes,  1043. 

An  indictment  charging  the  malicious  kill- 
ing of  a  horse  under  Q.  C,  I  13361,  is  sus- 
tained by  proof  of  the  killing  of  a  gelding, 
since  the  latter  is  not  specifically  mentioned 
in  the  statute:  State  v.  Divine,  2  Dec.  Rep. 
80,  1  W.  L.  M.  331. 

Variance  between  the  note  offered  to  the 
jury  and  the  one  set  out  in  the  indictment, 
that  in  the  latter  the  letter  "s"  is  added  to 
the  word  "promise"  is  not  material:  May  T. 
State,  14  O.  461,  I  Longsdorfs  Notes,  681. 

In  an  indictment  for  forgery  of  a  note,  the 
omission  of  a  power  of  attorney  to  confess 
judgment  attached  to  the  note  is  not  a  mate- 
rial variance:  Burdge  v.  State,  53  O.  S.  512, 
IV  Longsdorfs  Notes,  611. 

On  the  trial  of  an  indictment,  for  carnally 
knowing  a  female  person  under  the  age  of 
sixteen  years  with  her  consent,  evidence  tend* 
ing  to  show  that  the  act  was  committed  with- 
out consent  does  not  constitute  a  fatal  vari- 
ance: State  V.  Carl,  71  O.  S.  250,  IV  Longs- 
dorfs Notes,  082. 

Where  an  i^ldavit  charges  the  selling  of 
"intoxicating  liquors,"  and  the  first  count 
in  the  infonnation  charges  the  selling  of  "in- 
toxicating liquors,  to-wit,  beer,"  the  variance 
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IB  not  fatal:  Schmelts  v.  State,  8  O.  0.  C. 
82,  4  O.  C.  D.  287. 

4.   Question  Bevieu/able. 

A  deeision  of  the  trial  judge  on  a  question 
as  to  the  materialit;  of  a  variance  between 
an  allegation  of  an  indictment  and  the  evi- 
dence offered  in  its  support,  may  be  rereraed, 
if  erroneous  and  prejudicial  to  the  accused, 
and  it  may  be  the  subject  of  an  exception 
by  the  prosecuting  attorney  with  a  view  to 
obtaining  a  decision  *  which  shall  determine 
the  law  for  the  government  of  similar  cases: 
State  V.  BuecMer,  57  O.  S.  95,  IV  Longsdorf's 
Kotes,  707. 

VI.   JOINDER  OF  0FFENSK8. 
A.  When  Joiiidib  Ib  Pbopb. 
1.   in  OeneraL 

Distinct  offenses  may  be  joined  in  differ- 
ent  counts  if  arising  out  of  the  same  trans- 
action or  connected  with  the  same  snbject- 
matter:  Bailey  v.  State,  4  O.  S.  440,  II 
Longsdorf's  Kotes,  113. 

Two  closely  allied  offenses  arising  from 
the  same  transaction  and  provable  by  sub- 
stantially the  same  evidence,  may  be  included 
in  separate  counts  in  the  same  indictment, 
as  here  a  count  for  embezzling  goods  and 
another  count  for  embezzling  the  proceeds 
of  the  same  goods,  and  it  is  error  to  com- 
pel the  state  to  elect:  State  v.  Bailey,  50  0. 
8.  638,  IV  Longsdorf's  Notes,  520. 

Several  counts  describing  the  same  trans- 
action to  meet  any  phase  of  the  testimony 
is  proper,  and  an  election  between  them  will 
not  be  compelled:  Cottell  v.  State,  12  O.  C. 
C.  467,  5  O.  C.  D.  472  [reversed  on  other 
grounds,  Cottell  v.  State,  65  0.  S.  666]. 

The  theory  that  each  count  of  an  indict- 
ment charges  a  separate  offense  is  only  a 
fiction,  otherwise  defendant  might  be  sen- 
tenced separately  on  each.  He  can  not  claim 
the  benefit  without  submitting  to  the  bur- 
den: Brown  v.  State,  18  O.  S.  496,  II  Longs- 
dorf's Notes.  911. 

O.  C,  S  13581,  enumerating  the  defects  in 
an  indictment  that  are  not  fatal,  has  rda- 
tion  to  the  form  of  indictment  and  the  man- 
ner of  describing  the  offense,  but  it  doet  not 
authorise  the  charging  of  more  than  one  of- 
fense in  a  single  count:  Bamhouae  t.  State, 
31  O.  S.  30,  III  Longsdorf  8  Notes,  681. 

Where  several  counts  are  for  different  of- 
fenses, which,  however,  are  of  the  same  na^ 
ture,  and  of  which  the  punishment  is  the 
same,  there  is  no  misjoinder,  and  a  general 
verdict  of  guilty  is  good :  Stoughton  v.  States 
2  0.  S.  662,  I  Longsdorf's  NotM,  1082. 


When  an  offense  against  a  criminal  stat- 
ute may,  in  the  same  transaction,  he  com- 
mitted in  one  or  more  of  several  ways  as 
therein  provided,  the  indictment  may,  in  a 
single  count,  charge  its  commission  in  any 
or  all  of  the  ways  specified,  if  they  are  not 
repugnant:  Haie  v.  State,  68  O.  S.  676,  IV 
Longsdorf's  Notes,  763. 

2.   Specific  EwampleB. 

O.  C,  1 13694,  provides  that  an  indictment 
for  larceny  may  contain  counts  for  false  pre- 
tenses  for  embezzlement  and  for  receiving  or 
concealing  stolm  property.  Both  offenses, 
committing  the  crime  and  abetting  it,  may 
he  charged  in  the  same  indlctaient,  and  in 
the  same  count:  Hartshorn  v.  State,  29  O.  8. 
636,  III  Longsdorf's  Notes,  606. 

Counts  for  having  possession  of  instru- 
ments for  counterfeiting  and  counts  for  mak- 
ing counterfeits  may  be  joined:  Sutton  T. 
State,  0  O.  133,  I  Longsdorf's  Notes,  469. 

Counts  for  different  offenses,  but  of  the 
same  nature,  may  be  joined,  as  for  making, 
altering,  counterfeiting,  etc.,  for  uttering  an 
altered  note,  for  uttering  a  counterfeit  note: 
Stoughton  v.  State,  2  O.  S.  562,  I  Longsdorf  s 
Notes,  1082. 

When  an  indictment  contains  one  count  for 
forging  a  warrant  and  another  for  utter- 
ing the  same,  and  an  identical  copy  of  the 
instrument  is  pleaded  in 'each  count,_  it  is 
not  necessary  to  aver  that  the  instrument  set 
out  in  each  count  is  the  same.  But  if  nec- 
essary that  such  averment  be  made,  the  rem- 
edy would  be  by  motion  to  require  the  state 
to  elect  upon  which  count  it  will  proceed, 
not  by  motion  to  quash  for  duplicity.  This 
rule  is  different  from  the  one  governing  cases 
in  which  a  single  count  is  assailed  for  duplic- 
ity: State  V.  Mulford,  12  O.  D.  (N.P.)  720. 

Counts  for  horse  stealing  and  also  grand 
larceny — in  this  case  for  stealing  a  bu^y 
and  harness  by  carrying  off  the  team — ^may 
be  joined,  both  being  larcenies  but  differ- 
ing in  degree,  though  one  is  called  a  misde- 
meanor: Barton  v.  State,  18  O.  221,  I  Longs- 
dorf's Notes,  843. 

Charging  in  two  counts,  covering  the  same 
time  the  keeping  a  place  where  liquors  are 
unlawfully  sold  in  violation  of  G.  C, 
§1 8131  and  13196,  where  the  defendant  keeps 
only  one  place  is  but  one  offraae:  Weaver  v. 
State,  74  O.  S.  63,  IV  LongadorfB  Notes, 
1006.    See  also  iNTOXTCATnra  Liquon. 

Several  articles  of  different  owners,  stolen 
at  one  time,  may  be  a  sinj^  offense  if  ona 
transacUon,  and  the  jury  may  find  a  oon- 
tinuouB  taking  of  seven  sets  of  robes,  etc., 
from  Bev«i  buggies  hitched  around  the  town- 
ball,  to  be  one  transaction.  In  such  case, 
one  count  and  a  single  verdict  of  grand  lar- 
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ceny,  though  no  property  of  one  owner  was 
worth  $35,  will  cover  all:  State  t.  Smith,  10 
Dec  Rep.  682,  23  Bull.  86.  See  also  Labceitt. 

Two  Crimea  may  be  charged  in  the  same 
count  when  the  same  transaction,  as  bur- 
glary with  intent  to  steal  and  consumma- 
tion of  that  intent  by  actual  theft:  Breete 
T.  State,  12  O.  S.  146,  U  Longadorfs  Notes, 
551.   See  also  Buboulrt  and  Otheb  Break- 

INQ8. 

Several  articles,  though  belonging  to  differ- 
mt  owners,  if  stolen  at  ttie  same  time,  may 
be  embraced  in  one  coant  and  charged  aa  one 
offense:  State  t.  Bermeasey,  23  0.  S.  839,  III 
Longsdorf's  Notes,  127.   See  idso  LAUxmr. 

Where  an  indictment  charges  a  person  over 
eighteen  years  of  age  with  rape  upon  a  female 
under  sixteen  years  with  her  oonsent,  and  in 
a  second  count  charges  the  offense  to  have 
been  eommitted  forcibly  and  against  her  will. 
It  is  error  to  charge  the  jury  that  they  may 
find  a  general  verdict  of  guil^  npon  both 
eonnta  if  they  find  the  evidence  warrants 
a  eonvietion  upon  either  count:  State  t.  Hen- 
aley,  76  0.  S.  256,  lY  Longadorfs  Notes, 
1016.  See  also  Raps. 

The  offoise  of  soliciting  and  aceqiting  a 
bribe  may  be  charged  in  a  single  count,  not- 
withstanding the  statute  makes  it  an  offense 
to  solicit  a  bribe  and  an  offnise  to  accept  a 
bribe  and  specifies  these  two  ways  of  com- 
mitting bribery  in  tiie  disjunctive:  State  v. 
Bttsckang,  9  O.  Ii.'R.  11. 

B.    PBESmtFnON  FAT0B8  JdNDDL 

The  presumption  is  that  different  counts 
in  the  same  indictment  are  merely  different 
ways  of  charging  the  same  offense  in  order 
to  meet  the  evidence:  Myers  v.  State,  4  O. 
C.  C.  570,  2  O.  O.  1>.  712. 

Where  the  record  discloaea  that  the  prop- 
erty described  in  the  different  counts  in  an 
indicbnent  is  the  same  property,  and  that 
only  one  transaction  waa  aought  to  be  proTed, 
a  reviewing  court  will  not  presume  any  preju- 
dice resulted  to  the  accused  because  the 
prosecutor  waa  not  required  to  elect,  although 
the  indictment  does  not  directly  allege  tiiat 
each  of  aud  counts  related  to  the  same 
property  and  to  one  tranaaetion:  Bearlee  v. 
State,  6  0.  0.  C.  331,  3  O.  G.  D.  478. 

C.  DupLicrrr. 

An  indictment  which  charts  in  a  single 
count  umjuuctively  several  different  ways  of 
committing  an  offense  described  in  the  stat- 
ute disjunctively  is  not  bad  for  duplicity; 
State  V.  Delivery  Co.,  6  O.  N.  P.  (N.S.)  89, 
17  O.  D.  (N.P.)  615. 

An  indictment  charging  several  acts  in  a 
single  count,  each  and  all  of  which  violate 
tite  penal  statutes  but  once  and  incur  but 


one  penalty  is  not  bad  for  duplicity:  Stat9 
V.  Lang,  6  O.  N.  P.  (N.S.)  369,  18  O.  D. 
(N.P.)  68. 

An  indictment  which  charges  in  one  count 
the  commission  of  several  offenses  of  the 
same  general  character,  committed  at  the 
same  time  and  forming  part  of  the  same 
transaction,  is  not  bad  for  duplicify:  State 
v.  Delivery  Co.,  6  0.  N.  P.  (N.a)  89,  17  O. 
D.  (N.P.)  616. 

No  one  definition  of  a  crime  in  an  indict- 
ment can  contain  two  distinct  offenses,  so 
as  to  warrant  a  conviction  for  either:  Toh- 
vaikenburg  v.  State,  11  0.  404,  I  Longs- 
dorfs  Notes,  672. 

An  indictment  charging  that  on  a  certain 
day  and  during  the  interval  between  that 
date  and  the  date  of  the  finding  of  the  in- 
dictaioit  the  defendant  kept  a  room  for  the 
purpose  of  gamUinj^  is  not  bad  for  dupliei^: 
State  V.  Eettry,  9  O.  N.  P.  (N.S.)  264,  21  O. 
D.  (N.P.)  701. 

Charging  the  receiving  and  concealing  of 
different  chattels  stolen  from  different  owners 
is  not  bad  for  duplicity:  Smith  v.  State,  69 
O.  8.  350,  IV  Longsdorfs  Notes,  767. 

Charging  that  the  accused  "sold  and  con- 
veyed" does  not  charge  two  offenses,  where 
a  party  is  charged  with  conveying  without 
titie:  Kerr  t.  8tat«t  36  0.  S.  614,  ni  Loiiga* 
dorfa  Notes,  878. 

See  also  the  specific  erimea. 

D.  EuonoN. 
I.    On  Indiotih9nt9. 

G.  C,  f  13578,  providing  that  if  there  be 
pending  against  the  same  defendant  two  or 
more  indictments  for  the  same  criminal  act> 
the  prosecuting  attorney  must  elect  upon 
which  he  will  proceed,  recognises  the  pro- 
priety of  several  indictments  for  the  same 
criminal  act.  Hence,  the  fact  that  previous 
indictments  have  not  been  disposed  of  does 
not  afford  ground  for  the  quashing  of  an  In- 
dictment: State  V.  WilliaiM,  6  0.  N.  P. 
(N.S.)  406,  18  0.  D.  (N.P.)  794  [affirmed., 
on  other  points,  WUliame  v.  State,  77  O.  8. 
468,  IV  Longsdorfs  Notes,  1034]. 

A  second  indictment  for  the  same  crime, 
found  pending  the  first,  is  not  a  nullity,  and 
the  state  may  elect  on  which  to  proceed: 
O'Meara  T.  Stats,  17  O.  S.  615,  II  Longsdorfs 
Notes,  847. 

If  different  indictments  are  for  the  same 
offense  the  method  of  attack  is  by  a  plea  in 
bar:  State  v.  Lewie,  7  0.  N.  P.  S33,  6  0.  D. 
(N.P.)  552. 

When  the  prosecutor  elected  npon  which 
indictaient  he  desired  to  proceed,  it  was  the 
imperative  duty  of  the  trial  judge  (defcttd* 
ant  here)  to  enter  the  elecUtm  upon  the 
minutes  of  the  court  without  wafting  to  paM 
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upon  the  motion  to  quash:  State,  em  reh,  t. 
Dickton,  14  O.  C.  C.  (N.S.)  247. 

Since  the  circuit  court  can  control  the  dis- 
cretion of  the  trial  judge  no  further  than  to 
require  that  the  election  of  the  prosecutor 
be  noted,  and  will  be  without  jurisdiction  to 
require  him  to  desist  from  making  entries  on 
the  motions  to  quash  pending  a  hearing  in 
mandamus,  the  only  relief  which  can  be 
granted  is  to  require  tliat  the  election  of  the 
prosecutor  be  noted  in  order  that  he  may  pre- 
seire  any  I^al  right  to  a  review  which  he 
may  have  in  the  premises:  States  e»  f«l.».T. 
Dickem,  14  0.  C.  C.  (N.S.)  247. 

A  motion  to  compel  an  election  between 
two  indictments  for  the  same  act  may  be 
abandoned  permanently  or  temporarily  by 
a  motion  to  quash,  or  a  demurrer  may  be 
urged  and  the  motion  to  elect  liaving  been 
thus  abandoned,  the  state  has  no  right  to 
make  an  election  in  order  to  reserve  one  in- 
dictment for  future  use,  in  case  the  ottier  is 
set  aside:  State  v.  Goas,  II  O.  N.  P.  (N.S.) 
305,  21  0.  D.  (N.P.)  636. 

When  one,  who  has  been  indicted  two  or 
more  Umes  for  the  same  criminal  act,  mores 
for  an  election  and  also  to  quash  all  the  in* 
dietments  against  him,  be  may  abandon  tem- 
porarily or  permuiently  hit  motion  to  elect 
and  press  the  motions  to  quash.  An  accused 
hafc  the  right  at  all  times  before  demurring 
or  pleading  in  bar  of  the  general  issue,  to 
destroy,  if  possible,  all  tiie  indietmenta 
•gainst  him  by  motion*  to  quash  and  pleas 
in  abatement,  and  time  preront  the  neeewity 
of  an  elecUMi  1^  the  atate;  and  when  snch 
an  one  ha*  thus  lUiandoned  his  motion  to 
electt  the  state  has  not  the  right  to  exercise 
its  election  under  that  motion  without  the 
consent  of  the  accused,  and  especially  is  this 
so  when  tiie  purpose  of  the  state  is  to  re- 
■erre  me  of  the  indictments  for  future  uee 
in  llie  event  the  first  be  set  aside  by  the 
court:  Bivte  t.  Ooce,  11  0.  N.  P.  (NJ3.)  306, 
81  0.  D.  (K.P.)  636. 

2.   On  Counts. 

(a)    "When  Veceetary. 

Several  distinct  offenses  may  be  joined  in 
dilTerait  counts  of  the  same  indictment,  as 
a  general  mie,  either  where  they  arise  out  of, 
and  are  connected  with,  the  same  transaction, 
or  where  they  are  connected  by  the  same 
subject-matter.  Where  an  indictment  chains 
two  or  more  offenses,  arising  out  of  distinct 
and  different  transactions,  the  court  may  in 
its  discretion  require  the  proeecutor  to  elect 
npfu  whieh  charge  he  will  proceed:  Bailey 
?.  State,  4  0.  S.  440,  II  Longadorfs  Notes, 
118. 

Where  two  closely  allied  offenses  arise 
from  the  same  transaction,  and  may  be  es- 


tablished by  substantially  the  same  evidenoe, 
both  may  be  included  in  separate  counts  of 
the  same  indictment.  In  such  cases  where 
the  prosecutor  is  compelled  to  elect,  the  state 
is  deprived  of  a  substantial  l^al  right,  and 
it  is  erroneous  unless  the  defendant  may  be 
embarrassed  in  msicing  some  legitimate  de- 
fense, if  the  state  is  permitted  to  proceed  on 
both  oounta  at  the  same  time:  State  v. 
BaHey,  60  0.  S.  636,  IV  Longsdorfs  Notes, 
520. 

Where  an  indictment  contains  two  counts 
each  charging  a  separate  and  distinct  offense, 
the  defendant  is  not  entitled  to  have  the  in- 
dictment, or  either  count  quashed,  but  may 
move  to  compel  the  prosecutor  to  elect  upon 
which  he  will  proceed  to  trial :  State  v. 
forA,  IS  O.  D.  (N.P.)  720. 

Where  there  are  nine  counts  in  an  indict- 
ment charging  different  grades  of  the  same 
offense^  and  connected  with  the  same  trans- 
action, the  prosecutor  will  not  be  compelled 
to  m^e  any  election  before  trial:  C7m'ted 
Statea  v.  DiekinaQn,  Fed.  Oases,  17,632,  2 
McLean  322,  2  O.  F.  D.  83. 

Where  an  indictment  contains  four  counts, 
each  containing  a  different  description  of  the 
same  transaction,  it  is  not  error  to  refuse 
to  require  the  prosecutor  to  elect  upcm  which 
count  he  will  proceed  to  trial:  Cottell  v. 
State,  12  0.  C.  C.  467,  5  O.  C.  D.  472  [re- 
versed by  the  supreme  court  on  other 
grounds,  Cottell  v.  State,  55  O.  S.  686]. 

Where,  in  an  indictment  for  larceny,  a 
count  is  added  under  the  provisions  of  G. 
C  1  13594,  for  receiving  stolen  property,  and 
there  is  no  averment  that  it  is  the  same 
property,  the  state  can  not  be  required  to 
elect  upon  which  count  it  will  proceed,  where 
it  appears  from  the  description  to  be  the 
same  property,  and  no  motion  has  been  made 
to  quash  upon  that  specific  count:  Whiting 
V.  State,  48  O.  8.  220,  IV  Longsdorfs  Notes, 
412. 

Where  the  same  offense  is  charged  in 
several  counts  to  meet  variations  of  the  evi- 
dence no  election  will  be  required:  State  v. 
Frantereb,  2  0.  D.  (N.P.)  493,  29  Bull.  129. 

Where  an  indictment  charges  the  defendant 
in  one  count  as  an  aider  and  abettor  of  the 
murder,  and  in  a  second  count  as  a  joint 
principal,  an'  election  is  not  necessary,  nor 
a  verdict  of  guilty  as  chai::ged  invalid:  Hotel- 
ling  V.  State,  3  0.  C.  C.  630,  2  O.  C.  D.  366. 

An  election  is  never  required  between  sepa- 
rate counts  charging  the  same  crime  as  ac- 
complished by  different  instrumentalities, 
although  the  circumstances  as  stated  in  the 
different  counts  be  wholly  irreconcilable: 
Taller  t.  State,  34  0.  S.  127,  in  Longsdorfs 
Notes,  704. 

Where  distinct  offenses  are  chaffed  in  the 
counts  of  an  indictment  a  motion  to  quash 
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IB  not  proper,  but  a  motion  to  require  the 
prosecutor  to  elect  may  be  sustained:  Myers 
T.  State,  4  O.  C.  C.  570,  2  O.  C.  D.  712. 

When  the  state  is  not  bound  to  elect  upon 
wbich  of  various  transactions  prior  to  a 
specified  date  it  would  rely  upon  for  con- 
viction, see  Brovm  v.  State,  18  O.  S.  498,  II 
Longsdorfs  Notes,  911;  Qravatt  v.  State,  25 
O.  S.  162,  III  Longsdorf's  Notes,  216;  Hayea 
v.  State,  14  O.  C.  C.  (N.S.)  497  [affirmed, 
without  opinion,  Hayes  v.  State-,  83  O.  S. 
4901. 

Where^  upon  the  trial  of  a  person  over 
eighteen  years  of  age  chai^d  with  rape 
upon  the  person  of  a  female  under  the  age 
of  sixteen  years,  the  indictment,  in  the  first 
count,  charges  the  offense  to  have  been  com- 
mitted with  the  consent  of  the  female,  and 
In  a  second  count,  forcibly  and  against  her 
will,  it  is  not  ernnr  for  the  court  to  over- 
ntle  a  motion  by  defendant  made  at  the  con- 
clusion of  the  state's  evidence  In  chief  to 
require  the  state  to  elect  upon  which  eonnt 
of  the  indictment  it  will  rely  for  a  c<Hivic- 
tion:  State  v.  HeMtey,  7S  O.  S.  255,  IV 
Loi^psdorfs  Notes,  1016. 

Several  charges  of  distinct  sales  of  liquor 
co^itrary  to  statute  may  be  made  in  one 
affidavit  and  a  fine  aasessed  for  each  offense, 
even  though  the  aggregate  of  such  fines  ex- 
ceeds the  limit  of  punishment  for  one  of- 
fense: Kuhach  V.  State,  2  O.  C.  C.  (N.S.) 
133,  16  0.  C.  D.  488.   See  also  iNToncATiiro 

(h)    Discretionary  WiM  Court 

The  discretion  of  the  trial  court  to  require 
the  state  to  elect  between  counts  is  judicial, 
and  is  reviewable  if  it  may  deprive  the  state 
of  a  substantial  legal  right:  State  v. 
Bailey,  60  O.  8.  686,  IV  Longsdorfs  Notes, 
520. 

If  the  different  offenses  arise  out  of  sepa- 
rate transactions  the  court  may  require  an 
election,  but  its  action  is  discretionary  and 
not  reviewable:  Bailey  v.  State,  4  O.  8.  440, 
II  Longsdorf's  Notes,  113. 

The  question  whether  a  prosecutor  will  be 
required  to  elect  between  different  counts  of 
an  indictment  is  ordinarily  one  addressed  to 
the  discretion  of  the  trial  court,  and  its 
action  thereon  can  not  generally  be  assigned 
for  error:  Searlea  v.  State,  6  0.  C.  C.  331, 
3  O.  C.  D.  478. 

When  the  prosecutor  elected  upon  which 
indictment  he  desired  to  proceed,  it  was  the 
imperative  duty  of  the  trial  judge  {defend- 
ant here)  to  enter  the  election  upon  the 
minutes  of  the  court  without  waiting  to  pass 
upon  the  motion  to  quash:  State,  ex  rti.,  v. 
Diokson,  14  O.  C.  C.  <N.S.)  247. 


3.    On  Evidence. 

Upon  a  trial  under  an  indictment  con- 
taining but  a  single  count,  the  prosecution 
should  be  BO  restricted  as  to  prevent  the  ease 
from  going  to  the  jury  upon  evidence  of 
more  than  one  transaction:  Stodew^l  v. 
State,  27  O.  S.  563,  HI  Longsdorfs  Notes, 
376. 

Where  a  sii^le  count  charges  an  ill^al 
sale  of  liquor,  and  the  evidence  tends  to 
prove  several  distinct  offenses,  either  of 
which  would  warrant  conviction,  the  prose- 
cutor must  elect  the  particular  transaction 
upon  which  he  will  rely  before  the  accused 
is  put  upon  his  defense:  Stockuiell  v.  State, 
27  O.  S.  563,  UI  Longsdorfs  Notes,  376; 
Stick  V.  Stale,  3  O.  C.  C.  (N.S.)  611,  13  0. 
C.  D.  892;  Jfickel  V.  State,  «  O.  C.  G.  601, 
3  O.  C.  D.  605. 

Where  a  single  count  charges  A  with  sell- 
ing milk,  from  which  the  cream  had  been 
taken,  to  a  cheese  factory,  with  intent  to 
defraud  and  the  evidence  shows  several  sepa- 
-rate  and  distinct  transactions,  the  prose- 
cutor must  dect  upon  which  he  will  rdy: 
Bainbridge  V.  State,  30  O.  S.  264,  IH  Loi^- 
dorfs  Notes,  628. 

Time  of  an  offense  is  immaterial,  and 
proof  of  a  number  of  illegal  sales  of  liquor 
prior  to  and  about  the  time  charged  will 
warrant  conviction,  no  election  being  de- 
manded; Koch  V.  State,  32  O.  S.  863,  UI 
Longsdorfs  Notes,  638. 

Where  an  indictment  for  embezzlement 
charges  a  single  act  and  there  is  proof  as  to 
several  separate  and  distinct  acts,  the  prose- 
cutor must  elect  upon  which  he  will  rely: 
Myers  v.  State,  4  O.  C.  G.  670.  2  O.  0.  D. 
712. 

VII.    JOINDER  OF  PERSONS. 

Both  offenses,  committing  the  crime  and 
abetting  it,  may  be  charged  in  the  same  in- 
dictment and  in  the  same  count  thereof,  and 
both  offenders  may  be  arraigned  and  tried 
thereon:  UartBhom  v.  State,  29  O.  S.  636, 
III  Longsdorfs  Notes,  606. 

The  person  charged  with  a  crime  and  the 
person  charged  with  procuring  him  to  com- 
mit it  were  joinUy  indicted:  Allen  T.  State, 

10  O.  S.  287,  II  Longsdorfs  Notes,  436. 
The  person  charged  with  a  crime  and  the 

one  who  advised,  aided  and  participated, 
may  be  jointly  indicted:  Brown  t.  State,  18 
O.  8.  496,  II  Longsdorfs  Notes,  911. 

An  aider  and  abettor  may  be  indicted  joint- 
ly with  the  principal  offender  or  separately 
as  for  a  substantive  offense:  State  v.  Henkel, 

11  O.  N.  P.  (N.S.)  97,  22  O.  D.  (N.P.) 
735. 

Where  one  count  charges  murder  jointly 
with  another,  and  a  second-  count  cbaiiges 
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aidii^  and  abetting  the  other,  the  prose- 
eutor  need  not  elect,  for  a  general  verdict  aa 
charged  would  he  sufficient:  ffoteUing  v. 
State,  S  O.  C.  C.  630,  S  O.  C.  D.  366. 

Persons  may  be  jointly  indicted  for  having 
posseseicm  of  rounterfeita.  The  offense  is  not 
in  its  nature  several,  for  the  possession  may 
be  joint:  Beaa  v.  State,  6  O.  6,  I  Longsdorf's 
Notes,  241. 

A  count  charging  two  with  burglary  joined 
with  a  count  charging  one  with  burglary  and 
toe  other  with  aiding  and  abetting  was  sus- 
tained hy  the  trial  court:  Methard  v.  State, 
19  0.  S.  363,  II  Longsdorfs  Notes,  951. 

An  indictment  against  three  for  sodomy 
on  another  is  not  had  on  the  ground  that  all 
could  not  participate  in  the  same  offense,  for 
two  could  be  accomplices  and  the  assault 
could  be  joint,  but  only  one  act  should  be 
proved:  Foster  v.  State,  1  0.  C.  C.  467,  1  0. 
C.  D.  261.   See  also  Sodomy. 

Where  two  persona  are  jointly  indicted  for 
the  same  offense,  neither  tbe  court  nor  the 
jury  engaged  in  the  trial  of  the  second  de- 
fendant is  concluded  by  tbe  fact  that  a  ver- 
dict of  not  guilty  was  returned  in  the  case 
of  the  first  defendant:  Studer  v.  State,  9  0. 
C,  C.  (N.8.)  185,  19  O.  C.  D.  33  [affirmed, 
without  opinion,  Studer  T.  State,  74  O.  B. 
619]. 

Where  separate  trials  are  awarded  to  par- 
ties jointly  indicted,  each  is  competent  wit- 
ness for  the  state  upon  the  trial  of  tbe 
other:  MitcheU  v.  State,  21  0.  C.  C.  24,  11 
O.  C.  D.  446  [following  Brottm  v.  State,  18 
0.  S.  496,  II  Longsdorfs  Notes,  Oil]. 

Two  or  more  oorporations  chained  with 
conspiracy  against  trade  are  properly  joined 
in  one  informatim:  State  v.  Oil  Co.,  SI  Bnll. 
663. 

vm.   ATTACKING  INDICTMENT. 

A.    HonON  TO  QUABB. 

1.   statute  and  CoMtruction. 

G.  C,  S  13621,  provides  that  a  motion  to 
quash  may  be  made  where  there  is  a  defect 
apparent  upon  the  face  of  the  record,  in- 
cluding defects  in  the  fonn  of  the  indictment 
or  in  the  manner  in  which  an  offense  is 
charged.  A  motion  to  quash  an  indictment 
should  not  be  sustained  unless  tbe  defect  or 
imperfection  complained  of  ia  of  such  nature 
as  to  tend  to  the  prejudice  of  the  substantial 
rights  of  tbe  defendant  upon  the  merits  of 
the  case:  Fisher  v.  State,  84  0.  S.  360. 

A  motion  to  quash  an  indictment  addresses 
itself  to  the  sound  discretion  of  the  court, 
and  is  never  granted  except  in  very  clear 
cases;  the  refusal  to  grant  a  motion  to  quash 
can  not  be  regarded  as  a  final  decision  of  the 
question  raised  thereby,  the  point  is  one 


whieh,  if  well  taken,  would  be  available  on 
demurrer  or  in  Mrest  of  judgment:  In  re 
Buahnell,  8  O.  S.  699,  11  Longsdorfs  Notes, 
369;  State  T.  Henkel,  11  O.  N.  P.  (N.8.)  97, 
22  O.  D.  (N.P.)  736. 

The  overruling  of  a  motion  to  quash  an 
indictment  will  not  be  rf^arded  as  a  final 
decision  of  the  question  presented  thereby, 
when  the  point  is  one  that,  if  well  taken, 
would  be  available  on  demurrer  or  upon 
motion  in  arrest  of  judgment:  Picket  T. 
State,  22  O.  S.  405,  III  Longsdorfs  Notes, 
87;  Fisher  v.  State,  84  0.  S.  360  [approving 
and  following  In  re  BusJmell,  8  O.  S.  599, 
II  Longsdorfs  Notes,  369]. 

Defects  in  the  form  of  an  informatitm,  or 
in  the  manner  in  which  an  offense  is  charged, 
must .  be  reached  by  motion  to  quash.  Ob- 
jections which  are  ground  for  such  motion 
must  be  taken  advantage  of  in  the  manner 
prescribed,  or  they  will  be  deemed  widved. 
After  plea,  verdict,  and  judgment,  they  can 
not  be  raised  for  the  first  time  on  error: 
Bartlett  State,  28  O.  S.  069,  m  LongB- 
dorf  a  Notes,  431. 

"Pleadings,"  as  used  in  O.  C,  113761. 
authorising  the  review  in  the  supreme  court 
of  errors  of  law  "appearing  in  the  pleadings" 
were  held  not  to  embrace  motions  to  quash, 
but  to  include  tiie  indictment  and  pleas  in 
abatement  as  well  as  in  bar:  Warner  t. 
State,  42  0.  &  687,  lY  Longsdorfs  Notes, 
129. 

Where  several  defendant  are  jointly  in- 
dieted  for  blackmail,  a  motion  to  quash  is 
filed  1^  one  of  them,  is  Hot  available  to  the 
others  on  error:  Jonee  t.  8tat»t  14  0.  0.  0. 
363,  7  0.  O.  D.  724. 

Where  there  m«  two  indietawnti  for  tin 
same  (rfTense  both  may  be  attacked  1^  mo- 
tions to  quash,  and  the  prosecutor  can  not 
insist  upon  the  right  to  elect  which  indict- 
mmt  the  accused  may  attack:  State  v.  Ooa, 
n  O.  N.  p.  (NJS.)  806,  21  0.  D.  (N.P.) 
535. 

The  fact  that  previous  indictments  have 
not  been  disposed  of  does  not  afford  ground 
for  the  quashing  of  an  indictment:  State  v. 
Williama,  6  O.  N.  P.  (N.8.)  406,  18  0.  D. 
(N.P.)  794  [affirmed,  on  other  points,  Wil- 
liams V.  State,  77  O.  S.  468,  IV  Longsdorf's 
Notes,  1034]. 

A  motion  to  quash  an  indictment  may  be 
made  when  there  is  a  defect  apparent  upon 
the  face  of  the  record:  lAndsey  v.  State,  69 
0.  S.  215,  IV  Longsdorfs  Notes,  957. 

A  motion  to  quash  can  not  be  allowed  after 
demurrer:  Corthell  T.  State,  11  O.  C.  C.  670, 
5  O.  C.  D.  123. 

The  statutory  definition  of  a  motion  to 
quash  not  only  includes  defect  in  form  or 
manner  of  stating  a  crime  in  the  indictment, 
but  also  the  substance  of  the  crime  therein, 


Digitized  by  Google 


8749 


XHDIOTllBirT  Tin. 


8T46 


and  thli  !■  true  notwithstanding  tliat  the 
aame  defect  in  anbttaaee  may  be  reached  by 
denmmr  to  the  Indictment.  The  acensed 
not  only  thoa  has  the  choice  of  two  remedies, 
hvt  may  use  both,  each  in  turn  if  necessary : 
atat9  T.  Com,  11  O.  K.  P.  <N.8.)  805.  21  O. 
D.  (N.P.)  6S5. 

2.   D^eett  Vot  Apparent  on  Rmsord. 
(a)    BtUotUm  of  Oroatd  Jwry. 

Defects  in  the  preliminary  steps  taken  in 
eeleeting  a  grand  jury  are  not  proper  grounds 
for  a  motion  to  quash,  but  must  be  availed 
of  by  challenge:  BtQta  T.  TAomat,  61  O.  8. 
444,  IV  Longsdorfs  Notes,  813;  Bloney  t. 
JStots,  17  O.  a  C.  480,  9  O.  C.  D.  016. 

Any  substantial  departure  from  the  pro- 
visions of  the  statutes  relating  to  tiie  selec- 
tion, return,  and  impaneling  of  the  grand 
jury  is  good  cause  for  quashing  an  Indict- 
meat  found  by  it:  flfteveM  v.  Btate,  3  O.  S. 
4S8.  II  Longsdorfs  Notes,  47. 

If  record  does  not  show  impaneling  of 
grand  jury,  a  motion  to  quash  will  lie: 
yowv  V.  fftefe,  23  0.  S.  677,  III  Longsdorfs 
Notes,  14S. 

A  motion  to  quash  will  not  lie  where,  after 
a  grand  jury  has  been  sworn,  a  mnnber  is 
discharged  tm  account  of  sickness  and  an- 
other person  having  the  legal  qualifications 
is  sworn  in  his  stead:  State  v.  TKomat,  61 
O.  S.  444,  IV  Longsdorfs  Notes,  813. 

An  indictment  returned  by  a  grand  jury 
impaneled  and  sworn  on  Labor  Day,  is  not  on 
that  account  invalid;  and  even  if  it  were  in- 
valid a  motion  to  quash  is  not  tlie  proper 
method  of  attack:  State  v.  TKomM,  01  O.  S. 
444,  IV  Longsdorfs  Notes,  813. 

An  indictment  presented  by  a  neW  grand 
jury,  selected  and  impaneled  as  provided  for 
In  O.  C,  1 13668,  without  any  objection  from 
any  one,  will  not  be  quashed,  or  a  verdict  of 
guilty  set  aside  solely  on  this  ground:  Mc- 
Carthy V.  State,  6  O.  C.  C.  627,  8  O.  C.  D. 
300  [affirmed,  without  opinion,  McCarthy  T. 
State,  27  Bull.  332]. 

( b )    XJnconetitu  tionality. 

The  question  of  the  constitutionality  of  a 
penal  statute  is  properly  raised  by  a  de- 
murrer, and  not  by  a  motion  to  quash:  State 
V.  Batemain,  7  O.  N.  P.  487,  10  0.  D.  (N. 
P.)  68. 

(c)  Miajoinder. 

Vv  here  the  indictment  charges  several  sepa- 
rate and  distinct  offenses,  a  motion  to  quash 
will  not  lie,  but  the  proper  remedy  is  a 
motion  to  compel  the  prosecutor  to  elect: 
Myere  v.  State,  4  0.  C.  C.  570.  2  0.  C.  D. 
712. 


(d)  JuriedictUm. 

A  judge  of  the  court  of  common  plena  has 
authority  to  hold  court  in  any  county  in  his 
district,  though  not  designated  by  the  judges 
thereof;  and  such  authority  can  not  be  at- 
tacked by  a  motion  to  quash:  State  v. 
Thomae,  01  O.  8.  444,  IV  Longsdorfs  Notes, 
813. 

Where  a  mayor  has  final  jurisdiction,  a 
motion  to  quash  will  not  lie:  SeMayel  T. 
State,  3  0.  N.  P.  (N.B.)  420,  16  O.  D.  (N. 
P.)  295. 

3.    Defeete  in  Form. 

An  objection  to  an  indictment  that  it  is 
not  signed  by  the  prosecuting  attorney,  if 
such  omission  constitutes  a  defect  at  all, 
is  waived  by  pleading  the  general  issne 
without  having  first  moved  to  quash:  £j/l€- 
maker  v.  State,  26  O.  8.  806,  III  Longsdorfs 
Notes,  246. 

An  objection  to  an  indictment  on  the 
ground  that  it  is  not  endorsed  as  required 
by  G.  C,  I  13672,  should  be  made  by  a  mo- 
tion to  quash;  and  when  the  acensed  pleads 
guilty  without  making  such  motion,  the  ob- 
jection is  waived:  Picket  v.  State,  22  O.  S. 
406,  III  Longsdorfs  Notes,  87. 

An  objection  that  the  record  does  not  show 
that  an  indictment  was  "presented  by  the 
foreman  to  the  court,'*  in  accordance  with 
G.  C,  I  13676,  is  waived  by  the  plea  of  not 
guilty,  where  there  was  no  motion  to  quash: 
JTerr  v.  State,  80  0.  8.  614.  Ill  Longsdorfs 
Notes,  878. 

Where  no  affidavit  has  been  filed,  a  mo- 
tion to  quash  the  information  lies:  Weif* 
brodt  T.  State,  60  O.  B.  102,  IV  Longsdorfs 
Notes,  494. 

An  indictment  need  not  be  signed  by  the 
prosecuting  attorney:  Jones  T.  State,  14  0. 
C.  C.  35,  7  O.  C.  D.  306. 

The  failure  of  the  foronan  of  a  grand 
jury  to  describe  himself  as  such  in  indorsing 
an  indictment  is  not  sufficient  ground  for  sus- 
taining a  motion  to  quash:  Whiting  v.  State, 
48  0.  8.  220,  IV  Longsdorfs  Notes,  412. 

A  motion  to  quash  does  not  lie  where  the 
foreman  of  the  grand  jury  neglected  to  sign 
his  full  name:  State  v.  Henry,  9  O.  N.  P. 
(N.S.)  264,  21  O.  D.  (N.P.)  701. 

Signature  of  the  foreman  of  the  grand 
jury  in  the  place  where  the  clerk  should 
sign,  so  that  he  appears  as  clerk  and  not  as 
foronan,  is  not  ground  to  quash:  State  v. 
Lewie,  7  0.  N.  P.  633,  6  O.  D.  (N.P.)  662. 

4.    Defeete  m  Charging  Offenee. 

(a)  IiuuffieieHoy. 

An  indictment  is  fatally  defective  if  it 
doea  not  charge  the  defendant  with  the  of- 
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defects:  Anuman  T.  State,  11  0.  0.  0.  (N. 
8.)  113.  20  0.  C.  D.  445. 

A  motion  to  quash  reaches  not  only  the 
fonn  or  manner  of  stating  a  crime  in  the 
indictment,  but  also  the  substance  of  the 
crime;  and  this  is  true  even  though  the 
same  defect  in  substance  may  be  reached  by 
demurrer:  State  v.  Cosb,  11  O.  N.  P.  (N. 
S.)  305,  21  O.  D.  (N.F.)  536  [exception 
sustained  in  Btate  t.  Coa,  87  O.  8.  S13]. 


fense  created  by  the  legislature,  and  such 
defect  may  be  taken  advantage  of  either  by 
motion  to  quash  or  demurrer:  Btate  T.  Tab- 
ton,  11  Dec  Rep.  569,  27  Bull.  324. 

Where  it  is  necessary  to  allege  a  criminal 
intent,  if  the  intrat  is  not  diarged  with 
eleamesB,  the  remedy  is  by  motion  to  quash 
and  not  by  a  demurrer:  Searles  T.  Btate,  6 
O.  C.  C.  331,  3  0.  C.  D.  478;  Btahl  T.  State, 
11  O.  C.  C.  2»,  6  O.  0.  D.  29;  State  T.  PoM, 
13  a  D.  (N.F.)  8M. 

When  mn  Intent  must  speeifleally 
charged,  if  it  fa  not  charged  with  sufficient 
cleurneii  a  motion  to  quai^  la  the  proper 
remedy,  but  it  is  not  charged  at  all  a 
demurrer  is  the  proper  reme^:  fieorle*  v. 
State,  6  O.  O.  a  331,  3  O.  0.  D.  478. 

An  indictment  under  G.  C,  |  13106,  charg- 
ing the  defendant  with  having  unlawfully, 
knowingly  and  feloniously  made  out  and 
presented  for  payment  and  certified  as  cor- 
rect to  the  auditor  of  a  municipal  corpora- 
tion, a  false  and  fraudulent  payroll  against 
said  corporation  for  the  purpose  of  procur- 
ing an  allowance  of  the  same  by  said  audi- 
tor and  said  corporation,  and  for  the  pur- 
pose of  procuring  an  order  for  payment  of 
the  same  out  of  the  treasury  of  such  cor- 
poration, with  intent  to  defraud,  sufficiently 
charges  an  offense  under  said  section,  and  a 
motion  to  quash  the  indictment  because  it 
does  not  show  authority  in  the  auditor  to 
allow  or  pay  the  payroll  should  be  over- 
ruled: Btate  T.  Vout9,  68  O.  8.  274,  IV  Longs- 
dor  fa  Notes,  943. 

A  motion  to  quash  will  not  be  sustained 
on  the  ground  of  insufficiency  where  an  in- 
dictment under  Q,  C,  1  12437,  for  burglary 
fails  to  allege  the  particular  felony  intended 
to  be  committed  by  the  one  breaking  and 
entering:  Btate  T.  Orovee,  80  O.  S.  351,  IV 
Longadorf ■  Notes,  10^ 

A  motion  to  quash  will  not  lie  because  an 
indictment  charging  the  unlawful  sale  of 
liquor  within  two  miles  of  an  agricultural 
fair  iaila  to  charge  Icnowledge  on  the  part  of 
the  defendant:  State  r.  Fromer,  7  0.  N.  P. 
172,  6  O.  D.  (NJ.)  874. 


(b)  Indeflniteneaa. 

Indefiniteness  in  the  averments  of  an  in- 
dictment should  be  taken  advantage  of  by  a 
motion  to  quash  and  not  by  demurrer: 
Btate  V.  Meaaenger,  63  O.  8.  308,  IV  Longs- 
dorfs  Notes,  859;  State  t.  MorriU,  6  O.  N. 
P.  188,  7  O.  D.  (K.P.)  62. 

A  moticm  to  quash  is  the  proper  procedure 
to  point  out  the  defects  of  duplicity  and  in- 
de&iiteness  in  an  indietanent,  and  failure  to 
file  such  motion  and  atry  of  a  general 
plea  to  the  indictment  is  a  waiver  of  those 


(c)  Duplioitj/. 

A  motion  to  quash  is  the  proper  procedure 
to  point  out  the  defects  of  duplicity  and 
indeflnitmesB  in  an  indictment:  Amaman  y. 
Btate,  11  0.  G.  C.  (N.B.)  IIS,  20  O.  C.  D. 
446. 

Duplicity  in  the  indictment  or  affidavit  is 
not  grotmd  to  quash  if  the  state  has  elected 
between  the  charges:  Patteraon  T.  Btate,  1 
Dayton  Term  Bep.  (Iddings)  129. 

A  motion  to  quash  an  indictment,  which, 
with  otlier  proper  averments,  charges  that 
three  defendants  unlawfully  made  an  assault 
upon  another  person,  and  did  then  and  there 
unlawfully  have  carnal  copulation  against 
nature  with  such  person,  will  not  lie  for 
uncertainty,  repugnancy  and  duplicity :  Poater 
V.  State,  1  O.  C.  C.  467,  1  O.  C.  D.  281. 

A  charge  in  an  indictment  that  the-defend- 
ant  with  two  other  defendants,  then  and  there 
held  a  pistol,  "discharged  and  shot  it  off 
against  and  upon  tne  deceased,"  is  not  ground 
for  a  motion  to  quash:  Jonea  v.  State^  14  O. 
C.  C.  36,  7  O.  C.  D.  305. 

For  dnplici^,  see  Imfra,  VI,  C. 

B.   Flka.  ih  Abatement. 
1.  Form. 

O.  C,  {  13631,  requires  a  plea  in  abate- 
ment to  be  in  writing,  signed  by  the  accused, 
and  sworn  to  before  a  competent  officer. 

The  word  "pleadings"  as  used  in  G.  C, 
g  13761,  embraced  a  plea  In  abatement  as 
well  as  in  bar,  but  not  a  motion  to  quash: 
Wagner  v.  Btate,  42  O.  8.  687.  IV  Longadorf  s 
Notes,  129. 

A  plea  in  abatement  to  an  indictment, 
while  not  required  to  be  worded  with  the 
strictest  technical  and  verbal  accuracy,  yet 
the  matter  pleaded  therein  must  be  clearly 
and  distinctly  stated,  and  must  embrace  facU 
as  distinguished  from  conclusions:  Lindeey 
V.  State,  69  O.  8.  816,  IV  Longsdorf  s  Notes, 
967. 

2.  Construction. 

Pleas  in  abatemrait  being  dilatory  pleas, 
are  not  favored  by  the  btw  and  must  be 
strictly  construed:  State  t.  Stiohtenotk,  8 
O.  N.  P.  (N.8.)  297,  19  O.  D.  (N.P.)  623. 
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8.  Orotmdt. 

(a)    In  general. 

Q.  C,  S 13822,  provides  that  a  plea  in 
abatement  may  be  made  when  there  is  a 
defect  in  the  record  shown  by  facts  extrinsic 
thereto. 

A  plea  in  abatement  may  be  made  when 
there  is  a  defect  in  the  record  which  is 
ihown  by  facts  extraneous  thereto:  Lindsey 
T.  State,  69  0.  S.  815,  IV  Longsdorfs  Notes, 
057. 

Errors  in  the  charge  to  the  grand  jury 
can  not  be  reached  by  a  plea  in  abatement: 
Staia  T.  state,  11  0.  C.  C.  23.  6  0.  C.  D.  29 
[reversed  on  other  grounds  Knight  v.  State, 
64  0.  8.  866,  IV  Longsdorf's  Notes,  640]. 

Neither  absence  from  the  jurisdiction  at 
the  time  the  Investigatloii  was  made  by  the 
grand  jury,  nor  ignorance  that  an  investi- 
gation was  in  progress,  afford  ground  for  a 
plea  in  abatemmt.  Persons  indicted  under 
such  circumstances  must  vindicate  themselves 
before  a  petit  jury:  State  t.  Lamng,  7  O. 
N.  P.  (N.S.)  2S1,  18  O.  D.  (NJ.)  672 
[aiKnned,  without  opinion,  BtaU  v.  Gibbt, 
88  O.  S.  467]. 

If  the  witnciwi  were  in  fact  Rwom  before 
being  examined  1^  the  grand  jury,  the  vital 
IvoviiioB  of  O.  a,  S 13564,  ia  complied  with, 
and  the  court  will  not  uy  that  the  indict- 
moit  waa  iUqpJfy.  found  became  a  certificate 
of  the  oath  waa  not  made  and  presented  to 
tiie  foreman:  Duke  v.  State,  20  0.  8.  225,  II 
Longsdorfa  Notes,  801. 

A  plea  in  abatement  doea  not  lie  to  an  in- 
dictment for  murder  in  the  first  degree, 
where  baaed  on  the  ground. that  the  judges 
of  the  common  pleas  court  in  appointing  the 
jury  commission  failed  to  designate  the  num- 
ber of  names  which  the  commission  should 
place  in  the  jury  wheel  of  persons  to  serve 
as  grand  and  petit  jurors  during  the  current 
year:  State  t.  OUoekmd,  B  O.  L.  R.  208. 

(b)  Mienomer. 

O.  (X,  1 18626,  proTidea  that  when  a  mia- 
nomer  b  pleaded  the  defendant  he  most 
■et  out  hia  true  name. 

A  plea  in  abatement  ia  the  proper  way 
to  reaoh  an  indictment  for  misnomer  of  the 
defendant:  Smith  T.  State,  8  0.  204, 1  Longa- 
dorf  s  Notes,  436. 

Where,  on  an  indictment  for  grand  larceny 
presented  against  H  L  a  person  was  arraigned, 
and  pleaded  in  abatement  that  his  name  is 
not  H  L  but  W  H  L  and  the  plea  was  found 
to  be  true,  and  the  name  thus  disclosed  was 
altered  on  the  minutes  of  tiie  court,  and  the 
trial  and  further  proceedings  were  had  in 
pursuance  of  O.  C,  §  13626,  it  was  held  that 
this  statute  ia  not  in  contravention  of  Art  I, 


S 10,  of  the  conatitutioni  Loeure  T.  State, 
IB  O.  8.  48,  n  LongadorPa  Notes,  926. 

At  common  law  (and  by  virtue  of  O.  C, 
{  13626),  a  party  may  plead  in  abatement 
that  he  ia  not  indicted  hia  true  nam^ 
but  be  must  give  hia  true  name  in  such 
plea:  State  t.  MiUer,  18  a  a  C.  67,  7  O. 
C.  O.  563. 

Prior  to  the  enactment  of  our  oode  of 
civil  procedure  where  the  defendant  pleada 
in  abatement  his  misnomer,  alleging  that  he 
waa  baptized  and  has  always  bees  known 
by  another  name,  evidence  that  he  has  beoi 
known  by  another  name  will  not  sustain  the 
plea:  Davenport  V.  Jamee,  1  Dee.  Bc{>.  18, 
I  W.  L.  J.  160. 

Where  the  foreman  of  the  grand  jury  has 
not  signed  the  indictment  with  hia  full  name, 
a  plea  in  abatement,  and  not  a  motion  to 
quash,  is  proper:  State  v.  Eenry,  0  O.  N.  P. 
(N.8.)  264,  21  O.  D.  (N.P.)  701. 

A  plea  of  misnomer  if  sustained  does  not 
entitle  a  defendant  to  a  discharge:  State 
V.  MUler,  13  O.  C.  C.  67,  7  O.  C.  D.  662 
[affirmed,  without  opinion,  Jf<ller  T.  State, 
es  O.  S.  686]. 

(e)    Dtfeete     Qrattd  /wy. 

(oa)    Irregular  Selection. 

Mere  irr^laritiea  in  selecting  and  draw- 
ing grand  jurors,  which  do  not  relate  to  or 
affect  their  personal  qualifications  as  such, 
must  be  taken  advantage  of,  if  at  all,  by 
challenge  for  eaose,  and  can  not  be  ao 
pleaded  in  abatemoit:  Huling  T.  State,  17 
0.  S.  683,  II  Longadorfa  Notea,  851;  Blair 
V.  State,  5  O.  C.  a  496,  8  O.  a  D.  242. 

Defects  in  selecting  drawing  and  summon- 
ing a  jury,  either  grand  or  petit,  ia  a  ground 
of  challenge  to  the  whole  array,  or  of 
individual  membera,  but  ia  not  avaUaUe  on 
a  plea  in  abatement:  Blaney  v.  State,  17  O. 
C.  C.  486,  B  O.  C.  D.  616. 

The  l^ality  of  the  aeleoUng  and  drawing 
of  a  grand  jury  can  not  be  raiaed  by  a  plea 
in  abatement  to  the  indictment:  State  T. 
Deiter,  81  O.  8.  604  [affirming  Dieter  T. 
State,  12  0.  C.  a  {N.8.)  87,  21  O.  a  D. 
299]. 

Inquiry  by  the  court  or  proseenting  at- 
torney as  to  the  qualification  of  grand  jurors 
ia  not  required,  but  does  not  prejudice  the 
rights  of  the  accused,  who  under  a  plea  in 
abatement  may  show  disqualification  if  any 
exists  and  thus  be  relieved  from  the  indict- 
ment: State  V.  honing,  7  O.  N.  P.  (NJ3.) 
281,  18  0.  D.  (N.P.)  672  [affirmed,  without 
opinion.  State  T.  Qihba,  82  0.  S.  467]. 

The  objection  of  a  bias,  on  supposed  inter- 
est, etc.,  on  the  part  of  a  grand  juror  can  not 
be  takoi  advantage  of  by  plea  in  abatement 
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after  on  indictment  is  returned:  Koch  v. 
State,  32  O.  8.  363,  III  Longsdorf'a  Notes, 
638;  State  v.  Kaster,  30  0.  S.  542,  III  Long»- 
dorfs  Notes,  542;  State  v.  Laning,  7  O.  N. 
P.  {N.S.)  281,  18  O.  D.  (N.P.)  672. 

Mere  irregularities  in  the  selection  of 
grand  jurors  must  be  taken  advantage  of,  if 
at  all,  by  challenge .  for  cause,  and  can  not 
be  pleaded  in  abatement:  Oeiger  v.  State,  2 
0.  C.  C.  (N.S.)  174,  15  O.  C.  D.  742. 

Mere  irregularities  in  selecting  and  draw- 
ing grand  juries,  which  do  not  affect  the 
qualifications  of  the  jurors,  must  be  objected 
to  by  challenge  for  cause,  and  can  not  be 
made  grounds  to  qnasb  the  indictment  or 
be  pleaded  in  abat^ent:  Lindsay  t.  State, 
4  0.  C.  C.  (N.S.)  409,  14  0.  C.  D.  1. 

The  want  of  record  of  the  drawing  and 
selecting  of  the  grand  jury  can  not  be  taken 
advantage  of  by  plea  in  abatement:  Blair 
T.  State,  S  O.  a  C.  496,  3  O.  C.  D.  242. 

(6&)    Personal  Diaqualiflcatioiu. 

It  is  a  good  plea  in  abatement  in  a  criminal 
case  that  one  or  more  of  the  grand  jurors 
who  found  the  indictment  had  not  the  legal 
qualiftcations  of  grand  jurors:  Huling  v. 
State,  17  O.  S.  683,  II  Longsdorfa  Notes, 
861. 

It  is  not  a  good  plea  to  an  indictment  for 
murder,  that  a  member  of  the  grand  jury 
which  found  such  indictm«it,  was  a  nephew 
of  the  person  who  was  murdered:  State  v. 
Saater,  SO  0.  S.  542,  III  Lcmgadorf  s  Notes, 
642. 

It  is  not  a  good  plea  tlutt  one  of  the  grand 
jurors  was  a  justice  of  the  peace;  G.  C, 
{  11444,  exempting  public  officers  from  service 
as  jnrora,  merely  extends  to  them  a  privilege 
and  does  not  impose  a  disqualification :  Otaa- 
finger  T.  State,  24  O.  8.  206,  in  Longsdorfs 
Notes,  168. 

That  a  grand  juror  has  served  on  a  petit 
jury  within  the  two  years  preceding  does  not 
render  invalid  an  indictment  found  by  such 
grand  jury:  State  v.  Eleon,  45  O.  S.  648,  IV 
Longsdorfs  Notes,  301. 

That  one  of  the  grand  jurors  has  served 
as  a  talesman  within  twelve  months  next 
preceding  the  term  at  which  the  indictment 
is  found  is  not  a  good  plea  in  abatement: 
Roth  V.  State,  3  O.  C.  C.  59,  2  O.  C.  D.  33. 

That  a  person  has  subscribed  funds  for  the 
purpose  of  legitimately  suppressing  crime, 
does  not  disqualify  him  from  sitting  on  the 
grand  jury:  Koch  v.  State,  32  O.  S.  353,  III 
Longsdorfs  Notes,  638. 

The  fact  that  township  trustees  caused  one 
of  their  number  to  be  returned  as  grand  juror 
does  not  disqualify  him  from  serving  as  such: 
Koch  v.  State,  32  O.  S.  353,  III  Longsdorfs 
Notes;  638. 


The  fact  that  one  of  the  grand  jurors  was 
the  husband  of  the  prosecuting  witness;  nor 
that  other  members  of  the  grand  jury  were 
active  outside  of  the  grand  jury  in  seeking 
evidence  to  secure  an  indictment;  nor  that 
members  of  the  grand  jury  were  personal 
and  political  enemies  and  business  rivals  of 
the  accused ;  nor  that  some  of  the  grand 
jurors  had  before  being  sworn  expressed  hos- 
tility to  the  accused  and  declared  him  guilty; 
nor  that  unsworn  statements  and  publica- 
tions were  considered  by  the  grand  jury,  does 
not  constitute  grounds  for  quashing  an  indict- 
ment on  a  plea  in  abatement:  State  v.  Laning, 
7  0.  N.  P.  (N.S.)  281,  18  0.  D.  (N.P.)  672 
[affirmed,  without  opinion,  State  v.  Oibba, 
82  O.  8.  457]. 

A  plea  that  two  of  the  grand  jurors  were 
wrongfully  excused  by  the  court  without 
lawful  reasons  will  not  be  considered  on  error 
unless  it  afiBrmatively  appears  that  the  court 
had  no  proper  reasons:  Stahl  v.  State,  11 
0.  C.  C.  23,  5  O.  C.  D.  29  [reversed,  on  other 
grounds,  Knigkt  T.  State,  64  O.  8.  366,  IV 
Longsdorfs  Notes,  640]. 

To  plead  that  certain  of  the  grand  jnrors 
were  disqualified,  but  not  stating  how,  is  bod 
as  a  legal  conclusion:  StaJU  v.  SteASt  110. 
G.  C.  23,  6  0.  G.  D.  29  [rerorsed,  on  other 
grounds.  Knight  v.  State,  54  O.  S.  365,  IV 
Longsdorfs  Notes,  640}. 

(oo)  Miscellaneous. 

A  plea,  impeaching  the  conduct  of  a  grand 
jury,  and  alleging  facta  in  contradiction  to 
the  journal  of  records,  can  not  be  maintained: 
Turk  V.  State,  7  0.  {pt  2)  240, 1  Longsdorfs 
Notes,  404. 

The  mere  presence  of  the  prosecuting 
attorn^  or  his  assistant  in  the  some  room 
with  the  grand  jury  while  the  grand  jurors 
are  deliberating  or  casting  their  votes,  is  not 
sufficient  to  sustain  a  plea  in  abatement  and 
discharge  an  indictment,  in  Hie  abeenee  of  any 
proof  as  to  misconduct  on  the  part  of  these 
officers  which  resulted  in  prejudice  toward 
the  accused,  or  in  the  finding  of  an  indict- 
ment which  would  not  otherwise  have  been 
found:  State  T.  Siichtenotk,  8  0.  N.  P. 
(N.S.)  297,  19  O.  D.  (N.P.)  823. 

The  presence  of  an  assistant  to  the  official 
stenographer  in  the  grand  jury  room  during 
the  taking  of  the  testimony  in  a  particular 
case  does  not  invalidate  an  indictment  re- 
turned in  that  case,  where  it  does  not  appear 
that  the  said  assistant  participated  in  the 
discussion,  or  offered  any  comment,  or  was 
present  at  the  time  the  vote  was  taken,  or 
in  any  other  way  prejudiced  the  rights  of 
the  defendant:  State  v.  Metzger,  10  O.  N.  V. 
(N.S.)  97,  21  O.  D.  {N.P.)  72. 


Digitized  by  Google 


8758 


UmiOTMSlfT  VXXL 


8754 


It  is  the  duty  of  the  court  to  cmll  the  atten- 
tion of  the  graod  jur>'  to  matters  requiring 
inTcstigation,  and  if  a  mistake  were  nuuie  Id 
that  respect,  it  would  not  afford  ground  for 
a  plea  in  abatement:  State  v.  Laning,  7  O. 
N.  P.  (N.S.)  281,  18  O.  D.  (N.P.)  672  [af- 
flnned,  without  opinion.  State  v.  Oibbt,  62 
O.  8.  467]. 

(d)  Intuffleieitcjf. 

The  insufficiency  of  an  indictment  to  charge 
a  crime  must  be  raised  by  motion  to  quash 
or  by  demurrer;  it  can  not  be  raised  by  a 
plea  in  abatement:  StaM  t.  State,  11  0- 
C.  C.  23,  5  O.  C.  D.  29  [reversed,  on  other 
grounds.  Knight  T.  State,  54  0.  S.  365,  IV 
Ixn^BdorPs  Notes,  640]. 

4.   Inti^lteimt  Pl«a. 

It  a  special  plea  to  an  iodietnient  is 
determined  to  be  insufficient,  the  judgment  of 
the  court  should  be  respondeat  oiuter;  as  in 
this  state  the  court  can  not  proceed  to  final 
judgment  in  a  criminal  case  witiiout  either 
a  ple«  of  guilty  or  a  finding  by  a  jury:  Bim 
T.  State,  10.8.  16, 1  LongadorPs  Kotei,  931. 

C  DsinnttB. 

1.  Oround*. 
(a)    In  gmeral. 

Q.  C,  %  1S623,  provides  that  the  accused 
may  demur  when  the  facte  stated  in  the  in- 
dictment do  not  constitute  an  offense  pun> 
ishable  by  the  laws  of  this  state,  or  when 
intent  is  not  alleged  and  proof  thereof  is 
Beeessary  to  make  out  ttie  offense  charged. 

A  demurrer  is  the  proper  method  to  test 
questions  of  law  raised  by  a  plea  in  bar: 
Reamer  t.  State,  10  O.  C.  C.  (N.S.}  131, 
19  O.  0.  D.  578. 

(b)    Vo  Offenae  Charged. 

Where  the  indictment  does  not  allege  that 
the  offense  was  committed  in  the  county 
where  the  indictment  is  found,  a  demurrer 
should  be  sustained:  Stahl  v.  State,  64  O.  8. 
366,  IV  Longsdorf's  Notes,  640. 

The  proper  method  of  raising  the  question 
of  the  constitutionality  of  a  statute  is  by 
demurrer  and  not  by  a  motion  to  quash: 
State  T.  Bateman,  7  0.  K.  P.  487,  10  O.  D. 
(N.P.)  68. 

The  accused  may  demur  to  an  informa- 
tion where  the  acta  stated  therein  do  not 
eoutitute  an  offense  punishable  by  the  laws 
of  this  state:  Davie  v.  State,  32  O.  8.  24,  III 
LongsdorPs  Notes,  618. 

If  any  necessary  ingredient  of  the  offense 
be  omitted,  tlie  defendant  mMy  demur,  move 


in  arrest,  or  bring  error:  Smith  T.  State,  8 
O.  294,  I  Longsdorfs  Notes,  436. 

An  indictment  is  fatally  defective  if  it 
does  not  charge  the  defendant  with  the  offense 
created  by  the  legislature,  and  such  defect 
may  be  taken  advantage  of  eiUitt  by  motion 
to  quash  or  demurrer:  State  v.  Yablon,  11 
Dec.  Sep.  569,  27  Bull.  324. 

Indeflnitenees  in  the  averments  of  an  indict- 
ment should  be  taken  advantage  of  a 
motion  to  quash  and  not  1^  a  dcnmrrer: 
State  V.  Meeeenger,  83  O.  8.  898,  IV  haH^ 
dorf's  Notes,  859. 

Demurrer  lies  to  an  indictment  for  perjury 
on  the  part  of  a  witnett  who  falsely  stated 
before  the  grand  jury  that  he  did  not  know 
the  identity  of  the  person  who  handed  him  a 
bottle  of  beer,  when  there  is  no  allegation  in 
the  indictment  that  the  allied  offense  oc- 
curred in  a  dietriet  in  which  it  was  con- 
trary to  law  to  sell  or  give  away  beer  or 
other  intoxicating  liquor:  State  v.  Hill,  0  O. 
L.  R.  272. 

See  also  the  specific  crimes. 

(c)    Defect  ae  to  Intent. 

Where  an  intent  must  he  specifleaUy 

chained,  if  it  is  not  charged  with  sufBeieat 
cleaniess  a  motion  to  quash  is  Uie  pn^r 
remedy,  but  if  it  is  not  charged  at  all  a 
dannrrer  is  the  proper  remedy:  SearUe  T. 
State,  6  O.  C.  0.  381,  8  O.  0.  D.  478. 

2.     DwiMtrrer  to  Svidtnee, 

The  practice  of  demurring  to  tlw  eTidauM, 
does  not  seem  to  be  Baactifmed  by  the  eriminal 
code,  and  the  bettn  practice  is,  to  more  the 
court  to  exclude  the  evidence,  or  instraet 
the  Jury  that  It  Is  insufBeient:  Baker  T. 
StaU,  31  O.  S.  814,  ni  LongsdorTt  Notes, 
686. 

3.   Time  of  FUing. 

A  demurrer  or  a  motion  in  arrest  of  judg- 
ment may  be  filed  after  a  motion  to  quash 
has  been  overruled:  In  re  Buehnetl,  8  O.  8. 
699,  II  Longsdorfs  Notea,  869. 

4.  Bffeet. 

Q.  C,  1  13625,  provides  that  a  demurrtf 
waives  all  defects  which  may  be  excepted  to 
by  a  motion  to  quash  or  plea  in  abatement. 

Where  an  indictment  chaises  no  offense^ 
the  defendant  may  avail  himadf  thereof, 
although  neither  a  demurrer  or  a  motion  in 
arrest  was  filed :  Oeiger  v.  State,  6  O.  0.  G. 
283,  3  0.  O.  D.  141. 

Fatal  defects  in  an  indictment  are  not 
waived  by  not  demurring  or  moving  in  arrcat, 
but  are  available  on  error:  Davte  T.  Bta*^ 
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B.  WAtVKB  OF  Motion  to  Qvabr. 
(1)    In  general. 

A  demurrer  is  presumed  to  admit  the  faets 
as  stated  in  an  indictment,  and  after  it  is 
filed  neither  a  motion  to  quash  nw  a  plea 
in  abatement  will  lie:  Corihell  t.  Btate,  11 
O.  C.  O.  670,  fi  O.  C.  D.  123. 

Who'e  a  plea  of  not  guilty  was  entered, 
and  the  record  does  not  show  that  it  was 
subsequently  withdrawn,  a  motion  to  quash 
can  not  thereafter  be  made:  Moore  t.  State, 
13  O.  C.  C.  10,  7  O.  C.  D.  70. 

A  plea  of  guilty  waives  all  defects  that 
could  have  been  objected  to  by  motion  to 
quash  or  plea  in  abatement,  and  only  those 
subject  to  motion  in  arrest  of  judgment  can 
be  interposed:  Carper  T.  State,  27  O.  S.  572, 
III  Longsdorf's  Notes,  377. 

After  the  defendant  has  pleaded  to  the 
indictment  and  the  trial  of  the  cause  is  begun, 
it  is  too  late  to  raise  objections  to  any  faults 
in  the  indictment  amounting  to  mere  defects 
in  form  or  in  the  manner  of  charging  the 
oflfense:  Newberry  v.  State,  IS  O.  C.  C.  208, 
7  0.  C.  D.  826. 

No  leave  to  withdraw  a  plea  of  not  guilty 
will  be  given  in  order  to  attack  the  indict- 
ment for  irregularity.  That  may  tte  done 
by  motion  in  arrest:  State  T.  Decker,  I  Dec 
Rep.  627,  10  W.  L.  J.  328. 

Defects  in  the  form  of  an  indictment  or 
in  the  manner  in  which  an  offense  is  charged 
must  be  reached  by  a  motion  to  quash  or 
they  will  be  deemed  waived.  After  plea, 
verdict  and  judgment  they  can  not  be  raised 
for  the  first  time  on  error :  Bartlett  t.  State, 
28  O.  8.  MQ.  Ill  Longsdorf's  Notes,  431. 

Pleading  the  general  issue  waives  all  defects 
which  may  be  excepted  to  by  motion  to  quash, 
but  does  not  waive  the  right  of  the  accused 
to  move  that  the  prosecutor  elect  the  count 
upon  which  he  will  go  to  trial:  State  T.  MuU 
ford,  12  0.  D.  (N.P.)  720. 


19  0.  S.  270,  II  Longsdorf's  Notes,  945; 
Carper  v.  State,  27  0.  S.  572,  III  Longs- 
dorfs  Notes,  877. 

It  is  not  correct  practice  to  plead  specially 
to  an  indictment  a  matter  which  is  competent 
and  proper  by  way  of  defense  under  the  plea 
of  not  guilty;  and  ff  the  state  demur 
generally,  or  take  issue  on  any  such  special 
idea,  the  irregularity  is  thereby  waived: 
Him  V.  State,  1  O.  8.  IS,  I  Longsdorf  s  Notes, 
931. 

A  demurrer  filed  before  a  motion  to  quash 
or  a  plea  in  abatemoit,  Is  presumed  to  admit 
the  faets  as  stated  in  an  indictmoit,  and  such 
motion  or  plea  will  not  be  allowed  there- 
after; OortheU  t.  State,  11  0.  C.  0.  S70,  5 
O.  C.  D.  123. 

Where  two  are  jointly  indicted,  and  one 
of  them  files  a  motion  to  quash  the  indict- 
ment, while  the  other  files  a  demurrer  to 
the  indictment,  the  defendant  who  had  filed 
the  demurrer  can  not,  on  error,  take  advan- 
tage of  the  error  of  the  court  below  in  over- 
ruling the  motion  to  quash  filed  by  his  co- 
defendant:  t^ones  V.  State,  14  O.  C.  C.  363, 
7  O.  C.  D.  724. 

In  criminal  prosecutions  the  submission  of 
questions  of  law  on  demurrer  is  not  to  be 
considered  presumptive  either  of  innocence 
or  guilt:  State  t.  Bell,  6  O.  N.  F.  (N.S.) 
476,  16  0.  D.  (N.P.)  602. 

If  a  demurrer  is  sustained  the  prisoner 
should  be  discharged:  WUinett  v.  State,  18 
O.  C.  C.  616,  10  O.  C.  D.  245  [affirmed,  with- 
out opinion.  State  v.  Winnett,  62  O.  8.  650]. 

IX.  AMENDMENT. 

The  caption  of  an  indictment  found  at  the 
term  of  the  commission  of  the  crime  may  be 
amended  after  conviction  so  as  to  show  that 
it  was  found  after  the  day  of  the  crime:  State 
T.  Smith,  T.  225. 

Permitting  the  prosecuting  attorn^  to 
insert  the  date  of  the  commencement  of  the 
term  of  cottrt  at  which  the  indictment  vas 
found  is  an  immaterial  amendment  and  doM 
not  affect  the  validify  of  the  indictment: 
SvUth  T.  State,  4  Dee.  Rep.  48,  Clev.  L.  Beo. 
62. 

See  also  AHENnuBNT. 

X.    WAIVER  OF  DEFECTS. 

A.   Statdtobt  Pbovision. 

0.  C,  §  13626,  provides  that  the  accused 
shall  be  taken  to  have  waived  all  defects 
which  may  be  excepted  to  a  motion  to 
quash  or  a  plea  in  abatement,  by  demurring 
to  an  indictment,  or  pleading  in  bar  or  the 
general  issue. 

25-0 


(2)    Defects  m  Form. 

An  indictment  designating  the  aocused  by 
initial  letters,  as  a  baptisnml  name,  is  good 
after  verdicti  Smith  T.  State,  8  O.  204,  I 
Longsdorfs  Notes,  436. 

An  objection  that  an  indictment  is  not 
endorsed  aa  required  by  O.  0.,  1 13672,  should 
be  made  by  a  motion  to  quash;  and  where 
the  accused  without  mining  such  motion 
pleads  guilty  the  objection  is  waived:  I^ket 
V.  State,  22  0.  8.  406,  III  Lfrngadorfs  Notes, 
87. 

An  objection  that  the  record  fails  to  show 
the  impaneling  of  the  grand  jury  can  not  be 
made  after  the  defendant  has  been  convicted 
and  sentenced.  Such  objection  should  be 
made  by  a  motion  to  quash  before  pleading 

Digitized  by  Google 


8767 


UfDIOEHT 


PRISOMEB. 


8758 


to  the  indictment:  Young  v.  Btate,  23  O.  8. 
577,  III  LongBdorf's  Notee,  145. 

An  objection  that  an  indictment  is  not 
properly  signed  by  the  prosecuting  attorney 
of  the  county,  if  such  omission  constitutes  a 
defect  at  all,  is  waived  by  pleading  the 
general  issue,  without  having  first  moved  to 
quash:  Riflemaker  v.  State,  25  O.  S.  305,  III 
Longsdorf's  Xotes,  246. 

An  objection  that  it  does  not  appear  in 
the  record  that  the  indictment  found  by  the 
grand  jury  was  "presented  by  the  foreman 
to  the  court,"  in  accordance  with  G.  C, 
I  13575,  is  waived  by  the  plea  of  not  guilty, 
where  there  was  no  motion  to  quash :  Kerr  T. 
State,  36  0.  S.  614,  III  Longsdorf's  Notes, 
878. 

An  objection  that  the  copy  of  the  indict- 
ment served  on  the  defendant  was  not  a  true 
copy  must  be  made  before  going  to  trial: 
Case  T.  State,  12  O.  C.  C.  168,  6  O.  0.  D.  104. 

(3)    Defects  in  Charging  Offense. 

Indefiniteneas  is  properly  attacked  by  a 
motion  to  quash  and  is  waived  by  demurrer: 
Btate  V.  Messenger,  63  0.  S.  898,  IV  Longs- 
dorf's Notes,  859. 

Filing  a  demurrer  waives  the  right  to 
object  on  the  ground  of  duplicity,  aa  a  motion 
to  quash  ts  the  proper  remedy:  Jones  v.  Btate, 
H  O.  C.  C.  363,  7  O.  C.  D.  716. 

Duplicity  and  indefiniteness  must  be  at- 
tacked by  a  motion  to  quash.  An  entry  of 
a  general  plea  to  the  indictment  is  a  waiver 
of  those  defects:  Amsman  v.  State,  11  0. 
C.  C.  (N.S.)  113,  20  O.  C.  D.  445. 

An  indictmoit  for  burglary  which  does  not 
properly  describe  the  building  may  be 
attacked  by  a  motion  to  quash,  but  where 
the  accused  pleads  "not  guilty"  he  waives 
Bueh  defect:  State  T.  Pohl,  13  O.  D.  (N.P.) 
386. 

C.    Waives  op  Pi.ea  in  Abatkment. 

6.  C,  {  13625,  provides  that  defects  that 
may  be  taken  advantage  of  by  plea  in  abate- 
ment are  waived  by  demurrer  or  pleading 
in  bar  or  the  general  issue. 

By  filing  a  demurrer  the  right  to  file  a 
plea  in  abatement  is  waived:  Harloio  d  Krebs 
V.  State,  1  O.  N.  P.  (N.S.)  323. 

One  brought  to  this  state  by  extradition 
proceedings  from  another  state  can  not  be 
tried  for  a  different  crime  than  the  one  for 
which  he  was  extradited  unless  he  voluntarily 
waives  his  privilege.  The  privilege  is  not 
waived  by  failure  to  plead  it  in  abatement 
of  the  indictment  for  such  different  crime, 
nor  by  entering  a  plea  of  not  guilty  thereto, 
when,  before  the  trial,  the  accused  asserts 
his  privilege  and  objects  to  the  trial  on  that 


ground:  In  re  McKnight,  48  0.  S.  688,  IV 
Longsdorf's  Notes,  431. 

It  is  not  correct  practice  to  plead  specially 
to  an  indictment  a  matter  which  is  compe- 
tent and  proper  by  way  of  defense  under  the 
plea  of  not  guilty;  and  if  the  state  demur 
generally,  or  take  issue  on  any  such  special 
plea,  the  irregularity  is  thereby  waived: 
Him  V.  State,  1  0.  S.  15,  I  Longsdorfs 
Notes,  931. 

INDIGENT. 

See  Paupebs,  Poob  and  Poob-laws. 

INDIGENT  PRISONER. 

For  the  assignment  by  a  court  of  counsel 
for  indigent  prisoner,  see  ATTOKXcr  and 
Client;  Tbial. 

For  the  discharge  of  an  indigent  prisoner 
by  an  auditor,  see  Fikeb. 

Counsel  assigned  to  defend  an  indigent 
prisoner  who  are  not  satisfied  with  the 
amount  of  fees  allowed  by  the  county  commis- 
sioners have  no  right  to  appeal  to  the  court 
of  common  pleas:  Commissiorters  T.  Jtonney, 
13  0.  S.  388,  II  Longsdorf's  Notes,  614. 

Counsel  assigned  to  defend  indigent 
prisoners  are  not  entitled  to  compensation 
out  of  the  county  treasury,  for  services 
rendered  under  such  appointment,  except  in 
cases  where  the  person  defended  was  indicted 
for  a  capital  offense,  or  an  offense  punish- 
able by  imprisnunent  in  the  penitentiary  for 
life:  State,  ex  reU,  v.  Oommisswners,  26  O. 
S.  599,  III  Longsdorfs  Notes,  334. 

When  an  attorney  for  a  defendant  abandons 
his  client  on  the  day  of  trial,  and  the  defend- 
ant can  not  give  bond  and  secure  a  lawyer 
to  loidc  after  his  interests  unUl  hta  paid 
attorney  has  been  found,  it  is  proper  for  the 
court  to  appoint  counsel  for  the  defendant, 
if  he  has  no  means  to  employ  a  lawyer: 
State,  ess  rel.,  v.  Shay,  3  O.  N.  P.  (N.S.)  657, 
16  0.  D.  (N.P.)  446. 

Under  the  provisions  of  0.  C,  g  13618,  the 
amount  of  compensation  to  be  paid  by  the 
county  to  attorneys  for  defending  indig^tt 
prisoners,  under  appointment  by  the  trial 
court,  is  such  sum  or  sums  as  the  commis- 
sioners of  such  county,  in  the  exercise  of 
their  discretion,  may  allow,  subject  to  the 
limitations  mentioned  in  said  section,  al- 
though the  trial  court  may  approve  a  dif- 
ferent amount:  Long  v.  CommiMionera,  76 
O.  S.  5.1»,  TV  Lon^dorf'a  Notes,  1019. 

The  allowance  of  compensation'  for  defend-- 
ing  indigent  prisoners  resting  in  the  discre- 
tion of  the  county  commissioners,  subject  to 
the  limitations  specified  in  6.  C.,  $  13618, 
no  right  of  appeal  from  their  detmnination 
to  the  court  of  common  pleas  exists  in  favor 
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of  the  attorney  or  attorn^  who  nuiy  be 
diiwttifl«d  with  suoh  allowance:  Ltmg  T. 
Oommi»9t<m«r$t  75  0.  S.  639,  IV  LragBdorfB 
Notea,  1019. 

The  action  of  county  commieBlonerB  upon  a 
claim  hj  an  attorney  for  defending  an  indi- 
gent priaoner  in  murder  cases  is  a  matter  of 
judicial  determination  as  to  the  facts  of 
its  legality,  and  therefore  appeal  and  not 
nuindamQB  is  the  proper  remedy  to  review  an 
attempt  on  their  part  to  diminish  the  amount 
of  compeDsation  allowed  by  the  trial  judge: 
Long  T.  Oommiaaionera,  16  0.  D.  (N.P.)  S13. 

The  determination  of  the  court  in  fixing 
the  compensation  of  attorneys  assigned  to 
defend  indigent  prisoners  in  murder  cases  is 
not  iubject  to  review  by  the  county  commis- 
•ioners;  their  duties  with  reference  thereto 
are  confined  to  ascertaining  the  fact  of  such 
assignment,  whether  the  case  was  one  within 
the  statutory  class,  whether  the  amount 
claimed  is  the  amount  certified  by  the  court, 
and  whether  the  transaction  is  free  from 
fraud;  if  these  things  are  determined  in  favor 
of  the  claim,  they  must  allow  the  same: 
Long  T.  Oommiaaionera,  16  0.  D.  (N*^.)  613. 

Under  O.  C,  1 13618.  the  court  ia  anthor- 
Ixed  to  fix  the  eompenaation  of  attom^a 
aaigned  to  defend  indigent  prisoners  in 
murder  cases:  Long  r.  Oommiationera,  16  0. 
D.  (N.P.)  613. 

O.  C,  S  2576,  makes  the  county  auditor  a 
commissioner  of  insolvents  to  hear  applica- 
tions for  discharge  perferred  by  insolvent 
convicts.  Under  this  section  the  auditor 
exercises  his  discretion  and  acts  upon  his 
own  ideas  of  propriety;  and  upon  his  own 
knowledge,  deriv^  from  personal  inquiry, 
common  mmor  or  otherwise.  He  must  be 
dearly  convinced  that  the  public  can  gain 
nothing  by  prolonging  the  imprisonment. 
The  convict  can  not  insist  upon  a  hearing 
before  the  auditor,  or  compel  him  to  investi- 
gate the  question  of  present  or  prospective 
insolvency  and  the  action  of  the  auditor  can 
not  be  judicially  reviewed:  In  re  MoAiama, 
21  0.  C.  C.  450,  11  0.  C.  D.  780. 

Where  an  indigent  convict  is  sentenced  to 
remain  in  the  county  jail  until  fine  and  costs 
are  paid,  the  refusal  of  the  county  auditor 
to  order  a  discharge  from  imprisonment  in 
the  exercise  of  the  power  conferred  upon  him 
by  O.  C,  i  2576,  does  not  furnish  a  legal 
groimd  for  discharge  of  the  convict  upon 
habeas  oorpua:  In  re  McAdams,  21  O.  C.  G. 
460,  11  O.  C.  D.  780  [not  following  In  re 
Moore,  14  O.  C.  C.  237,  7  0.  C.  D.  575]. 

It  is  the  duty  of  the  auditor,  in  6.  C, 
{ 2576,  when  it  is  made  to  appear  that  a 
person  imprisoned  until  a  fine  and  costs  are 
paid  is  unable  to  pay,  to  at  once  dischai^ 
such  person ;  and  he  is  not  excused  from  such 
duty  on  the  grounds  "that  the  petitioner  had 


friattda  or  relations  who  are  able  and  should 
be  willing  to  help  him  in  the  emergent^': 
In  re  JfuUoney,  8  0.  N.  P.  40,  10  0.  D. 
(N.P.)  419.  See  also  Smrainox. 

INDIGNITIES. 

See  DXTOSCX,  AUHOKT  AND  COSTODT  OT 
CHILDBBff. 

INDIRECT  EVIDENCE. 

Bee  ^vmatOM. 

INDIRECT  TAXATION. 

Bee  TAxamnr. 

INDISPENSABLE  PAR- 
TIES. 

Bee  FanBS. 

INDISPUTABLE  PRE- 
SUMPTIONS. 

See  PBHuuFnoKa. 

INDIVIDUAL  BANKER. 

See  Bams  aitd  BanKiira. 

INDIVIDUAL  CON- 
TRACTS. 

See  ComBaora. 

INDIVIDUAL  LIABILITY. 

See  CoBPOKATioNS ;  PABTVmSHZF;  JancT 

AND  SEVKBAL  LIABIIITT. 

INDORSEE. 

See  Mbqotxabuc  Instbuicbhts. 

INDORSEMENT. 

See  NmoTEABLB  Iitstbumkitts. 

INDORSERS. 

For  indorsera,  see  Nbqoiiable  Instku- 

MBNTS. 

For  the  purpose  of  fixing  the  liability  of 
indorsers  of  commercial  paper  payable  at  a 
bank,  demand  of  payment  may  be  made  at 
the  bank  on  the  last  day  of  grace  at  at^ 
time  within  banking  hours,  and  it  is  not 
necessary  that  such  demand  he  made  at  the 
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dose  of  buking  hoars:  Bvant  T.  Ltmiber  Co., 
21  O.  C.  C.  80,  11  O.  C.  D.  543  [dissenting 
from  Bank  t.  McGuire,  33  O.  8.  296,  III 
LongsdorTs  Notes,  674]. 

INDUCEMENT. 

See  iNDICnCENT;  PLKU>IHQ8. 

INDUCING  BREACH  OF 
CONTRACTS. 

See  CoimuoTS- 

INDUCING  CRIME. 

See  AiDiBB,  Abkttokb  aitd  AccoicFuon. 

INDUSTRIAL  HOME. 

See  GnLs'  Ihpustbul  Homk. 

INDUSTRIAL  POLICIES. 

See  Insdbanck. 

INDUSTRIAL  SCHOOLS. 

See  BoTs'  Inpubtbul  Schoo.;  Oibls' 

IlfDUBTSUL  HOMK. 


INEBRIATE. 

See  IirroxiCATioiT. 

INEFFECTUAL  APPEAL. 

See  Afpbus. 

INELIGIBLE  CANDI- 
DATES. 

See  Elbciionb,  Polrkial;  QmoK 

INEVITABLE  ACCIDENT. 

For  inerftable  acddent  u  diseharge  of  eon- 
tract,  see  CoHTuoTB. 
For  questioDB  of  n^ligenee,  see  NBOLnKHOB, 

INEXPERIENCED  EM- 
PLOYES. 

See  Mum  amd  Sbtaht;  Neoughtck. 

INFAMOUS  CRIME. 

For  ^ect  of  conviction  of  infamous  crime, 
see  WrrNHsn. 


INFANTS. 

Scope  Vote. — Includes  rights  and  liahUities  of  infants  <md  legal  proceedings  affecting 
thmn.  Swdudes  testammta^  capacity;  sale  of  liquor  to  infants;  adoption  of  infants. 

Cross  Keferences. 

For  offenses  against  infant^  see  DBLiN<tOENCT;  InroziOATnre  LiQtxtt;  Rafb. 
For  the  adoption  of  infants,  see  Adoption. 

For  the  oommitment  of  infants  to  reformatory  institntions,  see  CHABiTABrJ,  BBntfO- 
tMm,  Pkhal  jtn>  Rctobmatobt  Institutions. 

For  prosecutions  for  juvenile  delinquent^,  see  CouBTS. 

For  the  custod;  and  control  of  infants  1^  parents,  see  DiTOBCi^  AuKoinr  Am  Cnft* 

TOOT  qr  Childben;  Pabbnt  and  Child. 

For  pereonal  injuries  to  infants,  see  also  Mabteb  and  Sebtant;  Nbsuqenob. 
For  the  capaci^  of  an  infant  to  make  a  will,  see  Wills,  LEOACua  aud  Devises. 

ANALYTICAL  OUTLDIE. 

L  Deflnition,  8763. 
n.  Age  of  Majority,  8763. 
m.   Infants  as  Witnesses,  8764. 
IV.   Citizenship,  8765. 

V.   Rights  and  Liabilities  of  Infants,  8765. 

A.  Change  of  domicile,  8765. 

B.  Service  of  summons,  8765. 

C.  Contracts  and  conveyances,  8766. 

1.  Power  of  attorney,  8766. 
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2.  Acts  which  law  requires,  8766. 

a.  In  general,  8766. 

b.  Necessaries,  8767. 

3.  Other  acts,  8767. 

a.  Validity,  8767. 

b.  Ratification,  8769. 
c  Disaffirmance,  8770. 

aa.  Necessity,  8770. 

bb.  Personal  right,  8770. 

cc.  What  constitutes,  8770. 

dd.  Not  to  be  partial,  8772. 

ee.  Recovery  by  infant,  8772. 

ff.  Restoration  of  property,  8772. 

gg.  Time  to  disaffirm,  8773. 
d.  Estoppel,  8774. 
D.  Torts,  8774. 
B.  Crimes,  8775. 

VI.   Bights  and  Liabilities  of  Parents,  8776. 

A.  Custody  and  control,  8776. 

B.  Earnings,  8776. 

C.  Criminal  lidbUity,  8777. 

Vn.   Persons  in  Loco  Parentis,  8777. 

TUL  BiffhtB  and  Liabilities  Between  Third  Person  and  Child,  8779. 

A.  Contracts  and  other  transactions,  8779. 

B.  Statutes  concerning  the  employment  of  infants,  8780. 

C.  Torts,  8781, 

1.  Duty  owing  to  minora,  8781. 

2.  Degree  of  care  exercised  hy  infant,  8783. 

D.  Crimes  against  infants,  8783. 

IX.  Abatement  of  action^  8784. 

Z.  Partieo^  8784. 

XL  Pleading,  8785. 

Zn.  Evidence,  8785. 

XZn.  Judgment^  8787. 


I.  DEFINITION. 

O.  C,  I  8023,  provideB  that,  all  male  p«r- 
•oub  of  the  age  of  twenty-one  yearB,  and 
upward,  and  all  female  persons  of  the  age 
of  eighteen  years,  and  upward,  shall,  to  all 
intents  and  purposes  be  of  full  age.  Prior 
to  O.  C,  t  8020,  a  female  was  not  of  age 
until  she  reached  tiie  age  of  twenty-one: 
M'CUntoch  V.  OhawherUn,  W.  647,  I  Longe- 
dorfs  Notes,  43. 

IL   AOB  OF  BfAJOSmf. 

A  testator,  resident  of  New  York,  required 
his  real  estate  to  be  partitioned  when  his 
youngest  daughter  became  of  age,  which 
would  be  at  twenty-one  years  in  New  York. 
It  was  held  that  Ohio  lands  could  be  parti- 
tioned wbra  she  became  eighteen  Craig- 


head T.  Pike,  S  Dee.  Bep.  (7S,  4  Am.  L. 
Rec.  199.   See  also  Contuot  or  Laws. 


III.    INFANTS  AS  WITNESSES. 

The  court  will  take  judicial  notice  that 
children  seven  years  of  age  do  not  know  the 
meaning  of  such  words  as  "sexual  inter- 
course" and  "carnal  knowledge":  /n  re  Fair- 
man,  3  O.  N.  P,  (N.S.)  486,  60  Bull.  34. 
See  also  EriDEnoB;  Judicial  Notiob, 

Where  an  action  is  brought  by  an  infant 
through  his  next  friend  for  recovery  of  dam- 
ages on  account  of  personal  injuries,  the  in- 
fant  is  the  party  plaintiff  and  is  not  com- 
petent to  testify  where  imbecility  on  the  part 
of  the  defendant  has  intervened:  Ransom  v. 
Haberer  Co.,  13  O.  C.  C.  (N.8.)  511,  22  O. 
C.  D.  S92  [affirmed,  without  opinion.  Ran* 
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mm  T.  Bahtnr  Oo^  85  O.  &  483].  See  alM 
WinnaBBB. 

IV.  CITIZENSHIP. 

A  forei^  born  minor  doea  not  beoonw  a 
eitisen  of  the  United  SUtn  or  entitled  to  the 
privilegea  of  an  deetor  upon  attaining  hii 
majority,  by  spearing  before  a  court  of 
record,  prior  to  arriving  at  majority,  and 
making  oath  that  it  ia  bit  bona  /Ide  inten- 
tion to  become  a  citizen  of  the  United  States 
and  to  renounce  forever  all  allegiance  and 
fldeUty  to  the  atato  of  his  nativity,  etc.: 
State  V.  Cottiatw,  8  O.  C.  C.  (NJ9.)  33,  17 
0.  C.  D.  529.   See  also  GitxzDiaHip. 

V.    BIGHTS  AND  LIABIUTIES  OF 
INFANTS. 

A.  Chahox  or  DouiciLK. 

A  minor  has  no  power  to  change  a  settle- 
ment from  the  township  in  which  his  father 
was  legally  settled:  TruttecB  v.  Tnufee^  3 
O.  09,  I  Lfmgsdorfs  Notes,  161.    See  also 

DOMIOIU. 

A  person  during  minori^  has  not  the  ca- 
pacity to  change  bis  domicile  and  a  student 
domiciled  outside  the  state  must  ronain  in 
Ohio  one  year  after  attaining  his  majorify 
In  addition  to  the  necessary  intent  to  change 
his  domicile  to  aoquire  a  residence  for  voti^ 
purposes:  Wie^ekam  v.  Conner,  12  O.  C.  C. 
(N.S.)  433,  20  O.  C.  D.  765. 

A  minor  can  not  change  his  domicile,  and 
as  the  residence  of  a  minor  is  determined  by 
the  domicile  of  a  parent  or  some  parson 
standing  in  Hm  relation  of  a  parent  to  him, 
the  word  *<re8idcnt"  as  used  in  6.  C,  1 109IS, 
resting  to  the  iq>pointment  of  guardians, 
means  domicile:  In  re  Ouardianship  of  if ur- 
ray,  8  O.  C.  C.  {N.S.)  498,  18  0.  C.  D.  «62 
[affirmiog  In  re  Ouardiaiukip  of  Murray,  4 
O.  N.  P.  (N.8.)  238,  16  O.  D.  (N.P.)  612]. 
See  ftlao  Guasdun  and  Wabd. 

B.  Sebvick  or  Suukonb. 

Summons  on  the  ward  can  not  be  waived 
by  the  guardian:  Roberts  v.  Roberta,  61  O. 
S.  96,  rV  Longsdorfs  Notes,  802.  See  also 
QUABDIAN  Aim  WaSD. 

Where  the  record  of  the  probate  court  dis- 
closes that,  in  a  proceeding  brought  by  an 
administrator  to  sell  property  to  pay  debts, 
the  court  found  that  "the  other  defendants," 
which  included  certain  minors  "have  been 
legally  served  with  Bummoni,"  said  minors 
will  not  be  permitted  in  a  subsequent  action 
in  foreclosure,  brought  against  the  purchaser 
at  the  administrator's  sale,  to  deny  that  the 
probate  court  obtained  jurisdiction  over  them 
as  to  assert  rights  as  tenants  in  common  in ' 


the  premlsea:  Loon  Co.  t.  WMtskeod,  0  O. 
N.  P.  (N.8.)  SOI.   See  also  Mobtoaobb. 

Where  the  order  of  sale  shows  due  notice 
to  have  bean  given  to  Interested  parties,  it 
is  to  be  presumed  that  infant  heirs  received 
proper  notice  and  the  court  had  jurisdicUon: 
Hamilton  v.  Stewtrt,  5  O.  N.  P.  (NJS.)  553, 
18  0.  D.  (N.P.)  130  [aiBrmed,  without  opin- 
ion, by  circuit  court,  see  Hamilton  v.  Bteioartf 
S  O.  N.  P.  (N.S.)  553,  18  O.  D.  (NJ».)  130]. 

C    COIfTBACTB  AITD  COirVXTAnCBS. 

1.   Power  of  Attorney. 

A  power  of  attorney  by  an  infant  conv^- 
ing  no  present  interest,  as  a  power  to  sell 
land,  is  void  and  not  voidable,  but  a  buyer 
will  have  the  benefit  of  the  occupying  claim- 
ant law:  Lawrence  v.  MoArter,  10  O.  37,  I 
Longsdorfs  Notes,  486. 

The  appointment  of  an  agent  or  attorney 
to  make  contracts  is,  perhaps  inconsistent 
and  repugnant  to  the  privilege  of  infancy, 
for  the  reason,  among  others,  that  might  ie 
named,  that  it  ia  imparting  a  power  whic'n 
the  principnl  does  not  possess;  that  of  per- 
forming valid  acts:  Samer  v.  Dipple,  31  O. 
S.  72,  III  Longsdorfs  Notes,  562. 

An  infant  has  no  authority  or  right  to  give 
a  proxy  for  the  voting  of  his  stock  in  a  cor- 
poration :  State,  em  ml.,  v.  Voight,  I  0.  C.  C. 
A.  126. 

2.   Acts  WhitA  Law  Reqniree. 
(a)    In  G>eiMrttl. 

An  agreement  by  an  infant  to  do  what  it 
would  be  bound  legally  to  do  without  such 
agreement  can  not  be  rescinded  after  per- 
formance by  the  infant:  Starr  v.  Wright, 
20  0.  S.  97,  II  Longsdorfs  Notes,  982. 

If  an  infant  to  whom  property  has  been 
conveyed,  in  order  to  defraud  the  creditors  of 
the  grantor,  reconveys  such  property  on  au- 
thority of  the  creditor  to  bring  action  to  Ket 
the  conveyance  aside,  and  such  proper^  is 
applied  to  the  discharge  of  the  grantor's 
debts,  the  infant  can  not  subsequently  have 
such  conveyance  rescinded:  Starr  v.  Wright, 
20  O.  8.  07,  II  Longsdorfs  Notes,  982. 

A  father  made  a  voluntary  conveyance  of 
land  to  a  son  under  twen^-one  years  of  age. 
The  land  was  oieumbered  by  a  mortgage,  and 
was  afterward  further  charged  by  a  decree 
against  the  father  and  the  son  with  a  claim 
due  from  the  father.  The  son  during  his  in- 
fancy reconveyed  the  land  to  bis  father  to 
sell  for  the  purpose  of  paying  the  d^ts  so 
charged  on  the  land.  The  father  then  sold 
it  to  a  purchaser  who  paid  full  value  there- 
for, and  out  of  the  purchase-money  paid  the 
liens  on  the  land.    Soon  tho-eafter  the  son 
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became  of  age  and  brought  suit  againat  the 
purchaser  to  recover  the  land.  It  was  held 
that  the  son  held  the  land  in  trust  for  the 
QTcditors  of  the  father  and  holders  of  liens 
thereon,  and  he  might  be  compelled  by  law 
to  submit  to  a  sale  thereof  for  their  benefit. 
Having  Toluntarily  conveyed  the  land  during 
hia  minorify  to  discharge  the  trust,  he  can 
not,  as  against  a  bona  fide  purchaser  for 
that  purpoae,  be  permitted  to  disafBrm  his 
conveyanoe  after  be  attains  bis  majority: 
Btarr  T.  Wright,  20  0.  S.  97,  II  Longsdorfs 
Notes,  982. 

(b)  Tfecetaariea. 

In  a  suit  against  an  infant  on  his  express 
contract  for  necessaries,  recovery  can  only 
be  bad  for  the  fair  value  of  the  executed 
part  of  the  contract:  Tecrt  Book  Co.  T.  Alber- 
ion,  10  O.  O.  C.  (N.S.)  583,  20  O.  C.  D.  352. 

8.    Oth«r  Act$. 
(a)  YaUdity. 

The  state  baa  plenary  power  to  legislate 
regarding  minors,  as  wards  of  the  state;  they 
have  only  such  right  to  contract  as  the  state 
awards  them;  Bolton  v.  State.  11  O.  C.  C. 
{N.8.)  472,  21  O.  0.  D.  14. 

Contracts  by  minora  are  voidable,  and  may 
be  disaffirmed  by  the  minor  at  any  time  up 
to  and  before  and  at  the  time  of  reaching 
majority:  Foredyoe  v.  Eaathope,  8  O.  K.  P. 
585,  10  0.  D.  (N.P.)  610  [affirmed,  without 
opinion,  Basthope  v.  Fordyce,  02  O.  S.  663]. 
See  also  Contbacts. 

All  oontraets  of  an  infant,  except  those 
seta  iriiicb  the  law  requirea  are  violable  at 
the  Infant's  option  t  fiamer  v.  Dipplet  SI  O. 
a  72,  in  Longsdorfs  Notes,  662;  J^h  r. 
Wiok,  81  O.  S.  621,  HI  Longsdorfs  Notes, 
602;  X<emmoii  v.  Bemnon,  46  O.  S.  S06,  IV 
Longsdorfs  Notes,  294. 

An  infant  can  not  become  a  member  of  a 
mutual  burial  association:  State  v.  BurM 
A-aeooiation,  8  O.  C.  C.  (N.8.)  233,  18  O. 
0.  D.  897. 

A  mortgage  executed  by  a  minor  to  secure 
a  debt  for  which  she  was  in  no  way  liable,  is 
voidable,  and  may  be  repudiated,  tn  some 
way  sanctioned  by  law  upon  becoming  of 
age:  Eetterick  v.  Porter,  20  O.  C.  C.  110,  11 
0.  C.  D.  145. 

A  contract  to  marry,  made  by  an  infant, 
stands  upon  the  same  footing  as  respects  his 
right  to  repudiate  it,  as  any  other  executory 
contract  that  may  be  avoided  by  him.  The 
case  comes  within  the  general  rule,  that  the 
contract  of  an  infant  is  violable  at  his  elec- 
tion: Ruah  V.  Wick,  31  O.  B.  621,  III  Longs- 
dorfs Notes,  602. 

Infancy  is  a  valid  plea  in  defense  to  ttn 
action  for  breach  of  promise  of  marriage: 


Ru»h  v.  Wick,  31  O.  8.  621,  III  Longsdorfs 
Notes,  602. 

An  assignment  of  a  lease  by  an  infant 
lessee  binds  the  assignee  to  pay  roit  to  the 
lessor  until  the  infant  dtsaffirms  tiie  assign- 
ment, and  the  disaffirmance  does  not  relate 
back:  RotJuoMld  v.  BwUon,  8  Dee.  Sep. 
269,  6  BnlL  762. 

A  father  conveyed  land  in  fraud  of  credi- 
tors to  his  infant  son,  who,  before  majority, 
reconv^ed  to  him  to  sell  to  pay  prior  liens 
on  it,  and  the  father  sold  it  for  full  value 
and  paid  the  liens.  The  son  coming  of  age, 
now  brings  ejectmmt  against  the  buyer.  It 
was  held  that:  (1)  the  buyer,  though  not  a 
creditor,  nor  a  buyer  without  notice,  can 
show  the  fraud  in  the  first  conveyance  as 
showing  the  son  to  be  a  mere  trustee;  (2) 
the  son  as  trustee,  could  have  been  compelled 
to  submit  to  sale  for  the  benefit  of  hia 
father's  creditors,  and  hia  voluntary  recon- 
veyance to  discharge  the  trust  can  not  be 
disafiSnned  by  him  as  against  a  buyer:  Starr 
V.  Wright,  20  O.  S.  97,  II  Longsdorfs  Notes, 
))82. 

If  an  infant  heir  bid  in  property  at  an 
administrator's  sale  for  the  purpose  of  con- 
veying to  the  adminutrator,  and  does  so 
during  infancy,  though  the  sale  would  be  an- 
nulled if  attacked,  he  can  not  disaffirm  (as 
by  deed  to  a  third  person  after  majority), 
for  an  infant  may  execute  a  power  as  ab- 
solutely as  an  adult:  Sheldon  v.  Newton,  3 
O.  S.  494,  II  Longsdorfs  Notes,  67. 

On  a  note  made  by  an  infant  and  then  en- 
dorsed by  bis  fatho*,  coming  into  the  bands 
of  an  iimooent  holder,  no  mention  of  non- 
age being  made,  tiie  infant  can  not  be  held, 
though  his  silence  was  fraudulent,  but  the 
endorser  can  be  held  without  notice  as  upon 
an  original  undertaking:  Shurragar  v.  Comk- 
Un,  3  Dec  Kep.  350,  1  Gaz.  350. 

A  contract,  such  as  suretyship,  which  is 
prejudicial  to  an  infant,  is  nevertheless 
voidable  and  not  void ;  and  if  ratified  by  him 
after  he  reaches  the  age  of  majority  is 
valid:  Earner  v.  Dipple,  31  0.  S.  72,  HI 
Longsdorfs  Notes,  662. 

An  infant  can  not  be  compelled  by  a  court 
to  conv^  with  covenants  of  special  war- 
ranty; since  an  infant's  contracts  are  void- 
able: St.  Clair  V.  Smith,  8  0.  855,  I  Longs- 
dorfs Notes,  178. 

Under  the  act  of  1805,  a  deed  executed  by 
a  husband  and  wife,  the  wife  being  at  that 
time  under  the  age  of  eighteen,  does  not  bar 
her  right  of  dower :  Hughea  v.  Wataon,  10  0. 
127,  I  Longsdorfs  Notes,  494. 

A  deed  executed  by  a  married  woman  who 
is  a  minor,  in  conformity  with  the  statute 
then  in  force  with  reference  to  conveyances 
by  married  women,  is  not  absolute^  void. 
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Imt  ii  merely  voidable:  Card  T.  Ptttter»tm,  5 
0.  8.  319»  n  LongedorPB  Notes,  189. 

A  deed  made  1^  a  married  woman  who 
wu  between  the  ages  of  eighteen  and  twenty- 
on^  and  which  attempted  to  eonvey  land  in 
Ohio,  is  valid:  Bett  v.  MOIer,  11  0.  B.  331, 
n  LragsdorTs  Notes,  S06. 

An  infant's  deed  is  not  void  nntil  ratifl* 
d^ion,  but  transmits  title  until  disaffirmed: 
Drvke  v.  Banuay,  5  O.  261,  I  Longsdorf's 
Notes,  276. 

The  rignatare  of  a  minor  owning  an  in- 
terest in  abutting  property  to  a  consent  to 
the  building  of  a  stAet  railway  in  the  street 
in  front  is  of  no  effect;  Behunb  T.  Traction 
Co.,  13  0.  D.  (N.P.)  116.  See  also  Stbkr 
RaHiWatb  and  Intebuebak  Railwatb. 

A  minor  entering  into  a  contract  of  en- 
listment with  tbe  Ohio  National  Guard,  and 
receiving  pay  under  said  contract  from  the 
government,  becomes  a  soldier  subject  to  tbe 
duly  authorised  rules  and  regulations  of  tbe 
organization:  In  re  Kuchta,  8  O.  N.  P.  (N. 
8.)  613,  19  O.  D.  (N.P.)  749  [affirmed, 
without  opinion,  In  re  Kuehta,  81  O.  S.  508]. 
See  also  MiUTiA. 

A  judgment  by  confeseton  entered  in  the 
eoart  of  a  justice  of  the  peace  to  carry  into 
effect  a  compromise  and  settlement  made  on 
behalf  of  an  infant  by  his  next  friend  in 
not  binding  upon  the  infant  when  there  has 
been  no  hearing  of  the  ease  by  the  justice  of 
the  peace,  and  the  <mly  purpose  of  the  judg- 
ment is  to  give  an  apparoit  legal  sanction  to 
the  compromise:  Caine  v.  Lamp  Co.,  14  0.  N. 
P.  (N.S.)  360,  [For  hearing  on  demurrer, 
see  Caine  v.  Lamp  Co^  14  0.  N.  P.  (N.S.) 
471. 

(h)  Ratification. 

Where  a  person  of  full  age  prbmises  to 
perform  a  contract  entered  into  during  his 
minority,  he  thereby  ratifies  the  contract, 
although  be  does  not  luiow  at  tbe  time  of  the 
promise,  that  by  reason  of  faia  minority  at 
the  time  of  the  contract,  he  is  not  legally 
liable  thereon:  Anderton  v.  Soicard,  40  O.  S. 
325,  IV  LongBdorfs  Notes,  26. 

If  an  infant  affirms  a  voidable  contract 
after  arriving  at  the  age  of  majority,  such 
ratification  is  binding  upon  bim,  and  he  can 
not  afterward  disaffirm  such  a  contract: 
Hamar  v.  Dipple,  31  O.  S.  72,  III  Longsdorf  s 
Notes,  662. 

An  undertaking  by  an  infant  as  surety  for 
the  stay  of  execution  is  not  void,  but  only 
voidable,  and  when  ratified  hun  after 
arriving  at  majority,  becomes  a  valid  and 
enforeihle  contract:  Homer  v.  Dipple,  81  O. 
S.  72.  in  Longsdorf's  Notes.  562. 

An  heir  not  of  age  can  not  ratify  a  defec- 
tive administrator's  sale  of  lands  as  by  set- 


tiling  or  aco^ttiiig  money:  Lorngmrlh 
Ooforth,  W.  102,  I  Longsdorf s  Notes.  17. 

SUause,  or  even  aoquieseoiee  does  not 
amount  to  a  ratification.  And  where  an  in- 
fant who  had  conveyed  hii  interest  in  land, 
was  on  friendly  tena»  with  and  frequently 
visited  the  grantee  and  gave  advice  as  to 
the  management  of  the  land  after  he  had  a& 
tained  majority,  this  Is  not  an  afBrmanoe: 
Lanning  v.  Brown,  84  O.  S.  386. 

Where  an  infant  conveys  land,  mere  lapse 
of  time,  after  he  arrives  at  fall  age,  will  not 
«mount  to  a  confirmation,  unless  after 
twenty-one  years.  But  lapse  of  time  for  a 
less  period,  in  connection  with  other  facts 
and  eircumstanees,  may  amount  to  confirma- 
tion and  in  such  case,  the  grantor  is  not 
bound  to  refund  or  offer  to  refund  the  pur- 
chase-money before  he  disaffirms  the  con- 
tract: Orwinger  v.  Welch,  15  0.  156,  I 
Longsdorfs  Notes,  703. 

The  right  to  disaffirm  may  be  lost  by  ex- 
press -recognition  of  the  deed,  enjoyment  of 
any  benefit  thereunder,  or  any  act  of  ae- 
quieecence.  But  receiving  part  of  the  pur- 
chase money  without  being  apprised  of  the 
right,  and  having  reason  to  suppose  the 
money  was  for  other  things,  is  no  assent: 
Drake  v.  Ramtay,  6  O.  251,  I  Longsdorfs 
Notes,  275. 

An  infant  purchaser  of  stock,  which  he 
holds  after  majority  and  after  insolvency  of 
tbe  company,  is  probably  liable:  Bardman  v. 
Railway  Co.,  0  Dec  Rep.  578,  15  Bull  164. 
See  also  Cobpobatiohs. 

(o)  I>tMi0trmafioe. 

(oa)  Necessity. 

If  a  wife  be  an  infant  when  she  joined  In 
her  husband's  deed,  it  does  not  release  her 
dower,  and  no  disafllrmanee  Is  necessary  be- 
fore suit  to  recover  it:  ff«pftes  V.  Watson, 
10  O.  127. 1  Longsdorfs  Notes,  404.  Sea  aln 
Dower. 

(b&)    Personal  Bight 

The  right  to  disaffirm  is  a  right  personal 
to  tbe  infant,  and  can  not  be  exercised  by 
his  grantee  or  vendee:  Curtis*  v.  McDougal, 
26  O.  S.  66,  III  Longsdorfs  Notes,  286. 

The  privilege  of  disaffirming  a  contract  is 
personal  to  the  infant  and  not  available  to 
others :  Lemmon  v.  Beeman,  46  O.  S.  606,  IV 
Longsdorfs  Notes,  294. 

(00)    What  Constitutes. 

A  conveyance  of  land  which  has  been  ex- 
ecuted by  an  infant  may  be  rescinded  by  him; 
and  a  decree  of  the  court  of  equity  canceling 
such  deed  ia  not  necessary  but  the  infant  may 
sue  at  law  in  ejectment:  Drake  v.  Ramtey, 
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«  O.  251,  I  LtmgBdorf'B  Notes,  275;  Ores- 
inger  v.  Weleh,  15  0.  156,  T  Longtwlorf'a 
Notes,  703. 

Where  an  infant  conveys  land,  and,  after 
his  arrival  at  full  age,  conv^s  the  same 
land  to  a  tiiird  person,  such  snhsequent  con- 
veyance is  a  disai&nnance  of  the  former  eon- 
v^anee:  Creainger  v.  Welch,  15  O.  156,  I 
Longsdorf  a  Notes,  703. 

A  conveyance  to  an  infant  in  trust  is 
voidable  at  his  election,  and  hia  reconveyance 
during  minority  to  his  grantor  is  a  dis- 
affirmance: Starr  v.  Wright,  20  0.  S.  97,  11 
Longsdorfs  Notes,  982.    See  also  Tbdsts. 

A  conveyance  by  quitclaim  deed  of  prop- 
erty mortgaged  by  a  minor  to  secure  a  debt 
for  which  she  was  not  liable,  after  such 
minor  becomes  of  age,  without  aiqr  other  act 
affirming  or  radiating  the  mortgage,  and 
without  reference  to  the  mortgage  in  the  con- 
veyance, tiie  consideration  being  the  full 
value  of  the  property  free  from  the  mort- 
gage, though  to  a  person  having  knowledge 
«  thereof,  amounts  to  a  repudiation  of  the 
mortgage:  Hetteriek  t.  Porter,  20  O.  G.  G. 
110,  11  O.  G.  D.  145. 

After  having  so  conveyed  the  property 
after  becoming  of  age,  the  grantee  is  estopped 
from  subsequently  ratifying  and  validating 
the  mortgage  referred  to:  Hetterick  v.  Por- 
ter, 20  0.  C.  0.  110,  11  0.  C.  D.  145. 

Disaffirmance  may  be  by  entry,  action,  a 
subsequent  conveyance,  or  any  act  upequiv- 
oeally  manifesting  auch  intention:  Drake  v. 
Bamaay,  5  O.  261,  I  LongBdwf's  Notes,  275. 

That  disaffirmance  before  action  is  not 
necessary,  the  action  being  a  disaffirmance, 
was  also  hdd  in  Hughea  T.  Watton,  10  O. 
187,  I  Longsdorfs  Notes,  494. 

Bringing  a  suit  to  partition  realty  which 
was  conveyed  by  the  plaintiff  while  he  was 
an  infant  is  a  diaaffinaance  of  such  con- 
veyance: Ijonning  v.  Brown,  84  O.  S.  385. 

On  the  I2th  day  of  March,  1888,  B,  an 
infant  eighteen  years  of  age,  executed  deeds 
conveying  his  interests  in  certain  real  estate 
situate  in  this  state  to  grantees  therein 
named,  who  did  not  file  such  deeds  for  record 
until  the  year  1909.  B  arrived  at  majority 
on  the  24th  day  of  October,  1890,  and  there- 
after did  no  act  to  ratify  or  confirm  said 
conveyances,  but  on  the  contrary  brought  suit 
on  the  17th  day  of  April,  1909,  to  obtain 
partition  of  said  real  estate,  in  which  action 
he  also  prayed  that  the  deeds  he  had  executed 
be  canceled.  It  was  held  that  B'b  action  so 
commenced  opo-ated  to  disaffirm  tiie  deeds 
and  it  was  not  barred  by  the  twenfy-one 
year  statute  of  limitations.  He  is  entitled' 
to  partition  and  the  other  reli^  prayed  for: 
Lanning  T.  Brown,  84  O.  S.  885. 


{dd)    Not  to  be  Partial. 

A  disaffirmance  can  not  be  partial  of  tlie 
burd^s  and  not  of  the  benefit,  accordingly, 
where  an  infant  buyer  of  a  chattel  ^ves  back 
a  purchase-money  mortgage,  he  can  not  avoid 
the  mortgage  without  avoiding  the  purchase; 
therefore  a  buyer  of  the  chattel  from  the 
infant  takes  subject  to  the  mortgage  tf  It 
was  duly  filed :  Curtia$  v.  MoDougal,  28  O.  S. 
66,  III  Longsdorfs  Notes,  286. 

The  infancy  of  the  mortgagor  is  no  defense 
to  a  foreclosure,  for  it  is  an  attempt  to  dis- 
affirm the  burdensome  part  of  the  contract 
alone:  Robinson  v.  BerghoU,  4  Dec.  Rep.  103, 
1  Clev.  L.  Bep.  29. 

(ee)    Recovery  by  Infant. 

An  infant  is  not  precluded  from  recovery 
on  a  quantum  meruit  for  services  rendered 
under  a  contract  for  a  given  time,  which  he 
has  avoided  on  the  ground  of  his  infancy 
after  part  performance;  and  this  is  tni^ 
notwithstan^ng  be  diaooutinued  the  employ- 
ment witliout  fault  on  ttie  part  of  his 
employer:  Fiaher  v.  Kiasingvr,  6  O.  G.  G. 
(N.S.)  218,  17  0.  C.  D.  18.  See  also 
SnTicss. 

An  infant  may  rescind  a  partnership  of 
which  he  is  a  membv.  If  he  does,  he  can 
only  recover  hia  capital,  lesa  wliat  he  has 
received  from  the  firm,  and  all  partnership 
creditors  must  be  first  paid,  and  he  can  not 
recover  any  allowance  for  aervices  in  tiie 
absence  of  cocpress  stipulations:  LyghttA  t. 
CoIItns,  25  Bull.  126.  See  also  Pabtnebbhip. 

Upon  repudiating  hia  contract  of  life 
insurance  uid  surrendering  to  the  company 
its  policy  therefor,  an  infant  may  recover  the 
whole  amount  of  premiums  paid  by  him 
thereon  without  deduction  for  the  expense  of 
carrying  the  risk;  Inawance  Co.  v.  Fuller, 
9  O.  G.  C.  (N.8.)  441,  10  O.  C.  D.  415.  See 

also  iNSmANCE. 

(//)    Restoration  of  Property. 

An  infant  may,  before  or  on  arriving  at 
age,  disaffirm  a  purchase  of  personalty,  other 
than  neceasariea  made  by  him  during  his 
minority,  and  recover  back  the  consideration 
paid  without  restoring  the  proper^  sold  and 
delivered  him,  where  it  has  been  taken  from 
him,  whether  rightfully  or  not,  upon  an  orecu- 
tion  against  a  third  person.  In  such  case  he 
is  not  required,  as  a  condition  of  his  right 
to  recover,  to  take  any  steps  to  recover  the 
property  taken  from  him.  It  is  sufficient, 
in  such  case,  that  the  proper^  ceases  to  be 
in  bis  possession  or  subject  to  his  control: 
Lemmon  r.  BeetMn,  46  O.  S.  605,  IV  Longs- 
dorfs Notes,  204. 
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If  the  infant  has  lost  or  squandered  the 
property,  he  may  disaffirm  and  recover  with- 
out restitution,  otherwise  bis  privilege  would 
be  no  shield  against  the  improvidence  of 
youth.  But  if  he  is  in  possession  or  control, 
he  must  restore,  else  his  privilege  would  he 
a  sword  rather  than  a  shield:  Lemmon  v. 
Beeman,  45  O.  S.  505,  IV  Longsdorfa  Xotes. 
294. 

Failure  to  restore  purchase  money  will 
not  prevent  disaffirmance  of  a  deed  unless  the 
grantor  still  has  the  money  or  had  it  after 
majority;  Mills  v.  Rodgen,  2  Dec.  Rep.  481, 
3  W.  L.  M.  262. 

An  infant  who  has  not  received  anything 
of  value  as  consideration  for  a  conveyance 
made  by  him  has  nothing  to  restore  before 
disaffirming  his  conveyance.  Whether  be 
would  be  obliged  to  make  restitution  if  he 
had  received  anything  of  value  was  not 
decided :  Lanning  T.  Broicn,  84  O.  S.  385. 

If  the  infant  baa  in  his  hands  the  property 
received  by  him  under  the  contract,  he  must 
restore  such  property  upon  disaffirming  the 
contract:  Curtisa  v.  McDougal,  26  O.  R.  66, 
III  Longsdorf's  Notes.  286. 

The  diaaffirmance  may  be  by  a  subsequent 
conveyance  to  another  and  the  minor  is  not 
bound  to  return  or  tender  the  purchase 
mon^:  Orvtinger  v.  Welch,  15  O.  166,  I 
Lougsdorf  B  Notes,  70S. 

(gg)    Time  to  Disaffirm. 

A  conveyance  of  realty  by  an  infant  may 
be  disaffirmed  at  any  time  within  twenty-one 
years  from  the  time  that  he  reaches  his 
majority:  Drake  v.  Ramsay,  5  O.  252,  I 
Longsdorf's  Notes,  275;  Hughes  v.  Watson, 
10  O-  127,  I  Longsdorf's  Notes,  495;  Cres- 
inger  v.  Welch,  15  O.  156,  I  Longsdorf's 
Notes,  703;  Lanning  V.  Brwcn,  84  O.  S.  385. 

An  infant  may  disaffirm  a  conveyance  of 
land  made  by  him  during  his  minority  at 
any  time  before  the  expiration  of  twenty-one, 
after  he  reaches  the  age  of  majority:  Ctm- 
inger  v.  Welch,  16  0-  166,  I  Longsdorfs 
Notes,  703. 

An  infant's  right  to  disaffirm  a  conveyance 
need  not  be  exercised  in  a  reasonable  time 
after  majority,  but  continues  until  the 
statute  of  limitations  bars  ejectment,  but 
lapse  of  time  in-connection  with  other  circum- 
stiinces  may  amount  to  confirmation:  Drake 
V.  Ramsay,  5  O.  ZUl,  I  Longsdorf's  Notes, 
275;  Cresinger  v.  Welch,  15  O.  156,  I  Longs- 
dorf's Notes,  703;  Mills  v.  Rodgers,  2  Dec 
Rep.  481.  3  W.  L.  M.  262. 

The  infant  must  exercise  his  right  to  dis- 
affirm within  a  reasonable  time  after  coming 
of  age:  Robinson  v.  Bergholx,  4  Dec.  Rep.  103, 
1  Clev.  L.  Rep.  29. 


Contracts  by  minors  are  voidable,  and  may 
be  disaffirmed  by  the  minor  at  any  time  up 
to  and  before  and  at  the  time  of  reaching 
majority:  Foredyce  v.  Easthope,  8  0  N.  P. 
585,  10  0.  D.  (N.P.)  610  [affirmed,  without 
opinion,  Eastnope  v.  Fordyce,  52  0.  S.  663]. 

On  the  12th  day  of  March,  1888,  B.  an 
infant  eighteen  years  of  age  executed  deeds 
conveying  his  interests  in  certain  real  estate 
situate  in  this  state,  to  grantees  therein 
named,  who  did  not  file  auch  deeds  for 
record  until  the  year  1890.  B  arrived  at 
majority  on  the  24th  day  of  October,  1890, 
and  thereafter  did  no  act  to  ratify  or  con- 
firm said  conveyances,  but  on  the  contrary 
brought  suit  on  the  17th  day  of  April,  1909, 
to  obtain  partition  of  said  real  estate,  in 
which  action  he  also  prayed  that  the  deeds 
he  had  executed  be  canceled.  It  was  held 
that  B's  action  so  commenced  operated  to 
disaffirm  the  deeds  and  it  was  not  barred  by 
the  twenty-one  year  statute  of  limitations. 
He  is  entitled  to  partition  and  the  other 
relief  prayed  for:  LatUM/ng  v,  Broton,  84  O.  8. 
386. 

(d)  EatoppeU 

The  doctrine  of  estoppel  is  not  applicable 
to  infants,  and  at  law  an  infant  is  not  liable 
for  fraudulent  representations  as  to  his  age: 
Mulholland  v.  Berlinsky,  16  O.  D.  (N.P.)  183, 
3  O.  L.  R.  350. 

A  minor  who  sells  his  land  by  fraudulently 
representing  himself  of  age  is  not  estopped, 
but  can  disaffirm  after  majority :  Mills  V. 
Rodgers,  2  Dec.  Rep.  481,  3  W.  L.  M.  262 
[so  held  in  tiie  court  below  in  Cresinger  v. 
Welch,  15  O.  1.56,  I  longsdorf's  Notes,  703]. 

An  infant  is  not  precluded  from  recovers- 
on  a  quantum  meruit  for  services  rendered 
under  a  contract  for  a  given  time,  which  be 
has  avoided  on  the  ground  of  his  infancy 
after  part  performance;  and  this  is  true,  not- 
withstanding he  discontinued  the  employ- 
ment without  fault  on  the  paort  of  his 
employer:  Fisher  v.  Kissinger,  6  O.  C.  C. 
(N.S.)  218,  17  0.  C.  D.  13. 

D.  TOBTS. 

An  infant  is  responsible  for  his  own  torts, 
and  a  father  can  not  be  held  for  the  inde- 
pendent wrong  of  his  child,  but  is  liable  if 
he  was  in  any  way  connected  with  the 
infant's  wrong-doing,  either  actively  or  pas- 
sively: Lacker  v.  Etrald,  8  O.  N.  P.  204,  11 
O.  D.  (N.P.)  337. 

A  father  is  not  liable  for  the  wrongful  act 
of  his  child  in  wilfully  and  maliciously  shoot- 
ing and  Icilling  a  taxed  and  licensed  dog, 
simply  by  reason  of  the  fact  that  he  care- 
lessly and  negligently  left  his  gun  exposed: 
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Lacker  v.  Etoald,  8  0.  N.  P.  204,  11  O.  D. 
(N.P.)  337. 

An  infant  can  not  be  held  liable  in  tort 
in  an  action  for  deceit  wbich  consisted  in 
false  representations  as  to  his  age,  where 
the  proof  shows  a  contract,  the  making  and 
performance  of  which  was  induced  hy  such 
representations:  Mulholland  v.  Berlinaky,  16 
O.  D.  (N.P.)  183,  3  0.  L.  R.  360. 

To  make  an  infant  liable  for  a  tort  con- 
nected with  contract,  the  tort  must  be  a 
distinct  and  substantive  wrong  in  itself: 
MulholUmd  Y.  BerUneky,  16  O.  D.  (N.P.) 
183.  3  O.  L.  R.  860. 

A  uLinor  in  liaMe  in  tort  for  damages 
caused  by  his  negligence  in  handling  a  gun 
which  resulted  in  discharging  it,  and  there- 
by caused  serious  injury  to  the  plaintiff: 
Qrau  V.  Magis,  19  0.  D.  (X.P.)  866. 

A  father  is  not  liable  for  an  assault  by  a 
demented  and  dangerous  son  seven  years  old 
unlm  he  knew  his  condition  and  knowingly 
permitted  him  to  be  at  large  unwatched: 
Clutke  V.  Svendaen,  9  Dec.  Rep.  468,  18  Bull. 
633. 

An  infant  who  sells  property  held  by  him 
as  bailee  is  liable  in  tort.  This  liability  is  a 
chose  in  action  of  the  bailor,  and  a  credi- 
tor's bill  by  a  creditor  of  the  bailor  can 
subject  such  liability :  Denning  T.  Js'elson,  1 
Dec.  Rep.  503,  10  W.  L.  J.  215.  See  also 
Cbeditob's  Bili.. 

If  a  father  promotes  and  encourages  his 
minor  son  in  discharging  skyrockets  in  the 
street,  as  where  he  gave  a  son  of  18  years 
money  for  July  4th  knowing  the  son  would 
buy  rockets  and  would  discharge  them  in 
front  of  the  house,  an  injured  person  suing 
both  can  not  be  nonsuited  as  to  the  father: 
Cameron  v.  Seister,  10  Dec.  Rep.  651,  22 
Bull.  384  [leave  to  file  petition  in  error 
refused,  Hexster  v.  Cameron,  22  BulL  453]. 
8ee  also  Fake:«t  a.vd  Child. 

The  question  as  to  whether  a  child  of  six 
years  is  capable  of  a  n^ligent  act  is  for 
the  jury :  Ludtke  v.  Railway  Co.,  14  O.  C.  D. 
120.  See  also  Nbouqence. 

E.  Cbiues. 

A  proceeding  before  the  probate  judge 
under  6.  C,  {  2107,  providing  for  the  com- 
mitment to  the  Girls'  Industrial  Home,  of 
girls  over  nine  and  under  fifteen  years  of 
age  charged  with  having  omimitted  crimes 
or  with  living  vicious  and  criminal  lives,  is 
BMmmary  in  its  character  but  it  is  not  a 
criminal  prosecution:  State,  ea  rel.,  v.  Stiles, 
12  0.  D.  (N.P.)  338.  See  also  6ibt.s'  Ixdus- 

TBIAL  HOUB. 

The  law  presumes  every  person  who  has 
reached  the  age  of  discretion  to  be  of  suffi- 
cient capacity  to  be  responsible  for  crime: 


Loeffner  v.  State,  10  O.  S.  598,  II  Longsdorf's 
Notes  469;  Cottell  v.  State,  12  O.  C.  C.  467, 

5  O.  C.  D.  472;  State  v.  Miller,  13  0.  C.  C. 
67,  7  O.  C.  D.  S53;  State  v.  Adin,  7  Dec.  Rep. 
25,  1  Bull.  38. 

The  law  presumes  every  person  of  the  age 
of  fourteen  years  to  be  of  sufficient  capacity 
to  form  a  criminal  purpose  and  to  deliberate 
and  premeditate  with  malice:  State  v.  Sum- 
mons, 1  Dec.  Rep.  416,  0  W.  L.  J.  407  [af- 
firmed, in  Suvmoiu  T.  State,  6  0.  8.  325,  II 
Longsdorfs  Notes,  190]. 

The  law  presume  tiuit  an  infant  under 
the  age  of  fourteen  years  is  incapable  of 
committing  or  attempting  to  ctnninit  the 
crime  of  rape;  but  this  presumption  may  be 
rebutted  by  proof  that  such  person  has 
arrived  at  the  age  of  puberty:  WUliamt  V. 
State,  14  O.  222,  I  Longsdorf  s  Notes,  663. 

The  crime  of  embezzlement  punished  by 
G.  C,  S  12467,  can  not  be  committed  by  a 
person  under  eighteen  years  of  age  or  an 
apprentice:  OriUo  v.  State,  0  O.  C.  C.  394, 

6  O.  C.  0.  90. 

VI.    RIGHTS  AND  LIABILITIES  OF 
PARENTS. 

A.   GnaTWT  and  Contbol. 

The  state  has  the  right,  where  parents  are 
incapable  of  taking  care  of  their  children, 
especially  in  the  case  of  incorrigibles,  to 
provide  proper  and  wholesome  restraints, 
and  wise  and  humane  provisions  for  their 
education  which  necessarily  involves  restraint 
upon  the  freedom  of  such  children,  but  such 
restraint  can  not  be  regarded  as  imprison- 
ment: State,  em  rel.,  v.  Stilet,  12  O.  D.  (X. 
P.)  338. 

The  right  to  the  custody  and  socie^  of 
children  in  the  parent  is  a  natural  one  which 
tiie  state  claims  no  right  to  take  away  except 
when  the  interests  of  the  child  or  of  sociefy 
require  it.  It  ia  the  latter  interest  which 
authorizes  the  state  to  invoke  its  police  power 
to  prevent  them  becoming  hardened  and  un- 
redeemable criminals:  frovw  v.  State,  12  0. 
C.  C.  (N.S.)  374.  21  0.  C.  D.  492  [affirmed, 
without  opinion,  Travis  v.  State,  82  0.  S. 
439]. 

The  enlistment  of  an  infant  in  the  United 
States  army  without  the  consent  of  his 
parents  is  unlawful,  as  to  them,  and  his  oath, 
as  to  his  age,  can  not  bind  them:  In  re 
Wiesenberger,  7  Dec.  Rep.  629,  3  Bull.  766. 
See  also  Paeent  and  Child. 

B.  Eabnings. 

Where  a  father  as  next  friend  has  prose- 
cuted an  action  for  his  son,  for  injuries, 
including  his  loss  of  earning  capacity  during 
minority,  the  father  will  be  presumed  to  have 
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relinquished  his  right  to  the  son's  earnings 
and  he  can  not  after  the  determination  of 
thai  action  prosecute  another  on  his  own 
behalf  for  loss  of  services  of  the  son  during 
minority:  f urate  v.  Lithographing  Co.,  13  O. 
C.  C.  (N.S.)  636.  See  also  Jctdouent;  Pab- 
EitT  AND  Child. 

C.  CBaasAL  Liability. 

The  intent  of  O.  C,  1  12974,  is  to  secure 
the  trial  of  parents,  charged  with  having 
failed  to  cause  their  children  to  attend  school, 
within  tiie  district  where  the  offmse  occurs 
and  tlie  court  may  insert  proper  punctuation 
to  give  that  effect  to  the  section:  Orahn 
T.  State,  6  O.  N.  P.  182.  9  O.  D.  (N.P.)  816. 

A  parent  may  he  guilfy  of  the  crime  of 
failing  to  provide  for  his  minor  children 
althon^  he  ia  a  resident  of  another  state 
during  the  time  laid  in  the  indietmmt,  and 
the  TOiue  of  the  crime  ia  in  the  county  where 
the  child  ia  when  the  complaint  is  made: 
State  T.  fioftner,  81  0.  B.  39S,  IV  Longsdorf's 
Notes,  1057. 

A  parent  who  sends  his  child  to  a  public 
school  and  ia  willing  to  continue  to  do  so, 
but  the  child  is  excluded  for  failure  to  comply 
with  a  rule  of  the  board  of  education  re- 
quiring vaccination,  ia  not  liable  to  convic- 
tion under  the  compulsory  education  act  (G. 
C,  S  12974) :  State  v.  Tumey,  12  O.  C.  C. 
(N.S.)  33,  21  0.  C.  D.  222.  See  also  Schools, 
Public. 

It  is  no  defense  to  a  prosecution  against 
the  father  for  failing  to  properly  maintain 
bis  child  that  an  agreement  was  entered  into 
between  him  and  his  wife,  by  which  the  wife 
was  given  the  custody  of  their  minor  chil- 
dren, and  agreed  for  a  valuable  consideration 
to  support  them,  and  that  after  the  mother 
became  unable  to  support  the  childrw,  the 
accused  offered  to  support  th^  if  the  mother 
would  surrender  their  custody,  which  she 
refused  to  do:  Botoen  T.  State,  56  O.  S.  235, 
IV  Longsdorfs  Notes,  689. 

A  parmt  ia  liable  under  G.  C,  {  12970,  for 
admiidatering  corporal  punishment  to  a  child 
if  the  punishment  ia  b^ond  the  bounds  of 
reason  or  humanity,  or  by  the  use  of  an 
improper  inatnunent  or  with  excessive  sever- 
ity or  without  due  regard  to  the  age  and 
physical  and  mental  condition  of  the  child: 
State  y.  KaUah,  7  0.  L.  B.  447.  See  also 
PAJtsNT  AND  Child. 

vn.   PERSONS  IN  LOCO  PARENTIS. 

After  the  death  of  both  father  and  mother, 
the  grandfather  or  grandmother  respectively 
becomes  the  natural  guardian  of  a  child : 
In  re  Murray,  4  O.  N.  P.  (N.S.)  233,  16  O.  D. 


(N.P.)  612  taffirmed.  /»  re  Murray,  8  O.  C. 

C.  (N.S.)  498,  18  0.  C.  D.  6623- 

Where  the  father  who  is  the  last  surviving 
parent  of  a  minor  dies  while  domiciled  with 
the  father's  parents,  and  the  minor  con- 
tinues for  a  time  after  the  death  of  his 
father  to  reside  with  the  grandfather,  the 
minor  is  a  "resident"  of  the  county  in  which 
the  grandfather  is  domiciled,  within  the 
meaning  of  G.  C,  1 10915:  In  re  Murray,  4 
0.  N.  P.  (N.S.)  233,  16  O.  D.  (N.P.)  612 
[affirmed,  In  re  Murray,  8  O.  0.  C.  (N.S.) 
498,  18  O.  C.  D.  6S2].    See  also  Gtjabdian 

AND  WaBD. 

Where  the  grandparent  of  a  minor  stood 
in  the  rebition  of  paroit  to  him,  the  reai- 
doice,  and  juriadtctioii  to  appoint  a  guardian 
is  in  the  probate  court  of  the  county  of 
their  residence  i  In  re  Murray,  8  O.  C.  C. 
(N.S.}  498,  18  0.  C.  D.  652  [affirming  In  re 
Murray,  4  0.  N.  P.  (N.S.)  283,  16  O.  D. 
(N.P.)  612]. 

Where  a  minor  five  years  old  domiciled 
with  bis  grandfather  is  removed  by  his  aunt, 
with  the  consent  of  said  grandfather,  to 
another  county  to  live  in  and  as  a  part  of 
the  family  of  such  aunt,  the  domicile  of  such 
minor  is  not  changed  so  as  to  give  the  pro- 
bate court  of  the  county  in  which  said  aunt 
has  her  domicile  jurisdiction  to  appoint  a 
guardian  for  said  minor,  wliile  said  grand- 
father is  living  and  has  not  changed  his 
domicile:  In  re  Murray,  4  O.  N.  P.  (N.S.) 
233,  16  O.  D.  (N.P.)  612  [affirmed.  In  re 
Murray,  8  O.  C.  C.  (N.S.)  498,  18  0.  C.  D. 
652]. 

One  standing  in  loco  parentie  to  a  minor, 
as  a  stepfather,  in  possession  of  the  minor's 
property,  must  use  all  his  efforts  for  the 
minor's  benefit  and  not  for  his  personal 
gain,  and  all  increase  and  profit  from  his 
management  belong  to  the  minor:  Berhnteyer 
V.  Eeilerman,  32  O.  8.  230,  III  Longsdorfs 
Notes,  631  [reversing  Berkemeyer  v.  KeUer- 
man,  13  Dec  Rep.  968,  2  C.  S.  C.  R.  390]; 
Jaeger  v.  Herancourt,  7  Dec  Rep.  1,  1  Bull. 
10. 

An  attonpted  settlonent  with  the  minor 
on  coming  of  age  will  be  jealously  scrutin- 
ized. If  the  fiduciary  obtains  any  l>eneflt 
by  the  settlement,  the  burden  is  on  him  to 
show  full  disclosure,  absence  of  undue  influ- 
ence, and  that  the  settlement  is  just;  and  a 
conveyance  by  such  minor  to  the  fiduciary 
on  the  day  of  coming  of  age,  to  carry  out  a 
settlement,  can  not  be  upheld  witiwut  dear 
proof  of  its  justice:  Berkmeyer  T.  KeUermoHt 
32  O.  S.  239,  III  Longsdorfs  Notes,  631. 

A  settlement  with  two  fiduciaries,  if  dis- 
tinct, may  be  upheld  as  to  one  and  set  aside 
as  to  others:  Berkmeyer  v.  KeUerman,,  82 
0.  S.  239,  III  Longsdorfs  Notes,  631. 
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Vni.    RIGHTS  AND  UABILITIES 
BETWEEN  THIRD  PERSON  AND 
CHILD. 

A.    COKTBAOTB    AKB    OTHB  TBANSACTIONB. 

A  family  arrangement  for  the  bwefit  of 
an  inlanfs  estate  will  be  supported,  thongb 
it  alters  the  distribution  on  his  death:  Tur- 
pin  T,  Turpin,  16  0.  S.  270,  II  Longsdorf's 
Notes,  773.  See  also  Fahilt  Abbanqbments. 

A  settlement  hy  the  widow  and  adminis- 
tratrix of  a  decedent  killed  hy  a  wrongful 
act  is  void  aa  against  the  minor  children  of 
the  deceased,  where  it  does  not  appear  that 
the  probate  court  consented  to  and  approved 
the  settlement:  Railroad  Co.  v.  Bottman,  1 
O.  C.  0.  (N.S.)  17,  15  0.  C.  D.  140.  See  also 
Death  bt  WBONorui.  Act. 

Where  the  record  faiU  to  disclose  the  con- 
sent of  the  probate  court  under  G.  C, 
I  10773,  to  a  settlonent  with  defendant  for 
death  caused  by  wrongful  act^  the  oonelnsive 
praumption  i»  that  such  consent  was  not 
given:  Railroad  Co.  y.  Hottman,  1  O.  C.  C. 
(N.S.}  17.  IB  0.  0.  D.  140.  Sea  also 
Nbsiiqenob. 

One  who  gave  a  mortgage  to  secure  repay- 
ment by  a  trustee  of  misappropriated  trust 
funds,  which  settlement  was  not  authorized 
by  the  court  but  was  accepted  by  the  adult 
beneficiaries  and  guardian  of  the  minors, 
can  not  dispute  its  validity,  though  the 
minors  might  sue  on  his  bond.  The  settle- 
ment at  most  is  merely  voidable  at  his 
election:  Withera  v.  Etoing,  40  O.  S.  400, 
IV  Longsdorfs  Notes,  34.   See  also  Trusts. 

A  lease  containing  a  covenant  and  agree- 
ment for  the  quiet  possession  of  property  ae 
against  minors  having  an  interest  in  said 
property,  and  guaranteeing  the  ratification 
and  performance  of  the  terms  of  the  lease 
by  said  minors,  will  bind  the  lessors  to  the 
performance  of  said  covenant  upon  their 
subsequently  acquiring  the  interests  of  said 
minors:  Soap  Co.  T.  Railroad  Co.,  7  0.  C.  C. 
(N.S.)  21S,  18  O.  C.  D.  264  [affirmed,  with- 
out opinion,  Railroad  Co.  v.  Soap  Co.,  76 
O.  S.  577].  See  also  Lardlobo  and  Tenant. 

The  two  years'  limitation  within  which 
actions  may  be  brought  against  an  executor 
or  administrator  under  G.  C,  S  10740,  runs 
against  a  creditor,  notwithstanding  infancy: 
Ardrey  v.  Shell,  77  0.  S.  218,  IV  Longsdorfs 
Notes,  1032.    See  also  Executobs.  Adminib- 

TBATOBS    AKD    ADU  mi  STB  ATI  ON    OF  ESTATES. 

Where,  in  partition  proceedings,  the  parties 
are  practically  represented  by  one  attorney, 
and  the  gua^ian  ad  Utern  a  son  of  such 
attomigr  does  nothing  eamept  to  file  a  formal 
answer,  and  the  proper^  is  sold  to  one  of 
the  adult  parties  at  the  appraisement  who 
within  a  few  months  sold  the  same  at  more 


than  double  the  appraised  value  and  divided 
the  proceeds  among  the  adult  parties.  Such 
partition  proceedings  are  at  least  construct- 
ively fraudulent  as  to  the  minor,  and  the 
adult  parties  to  the  extent  that  they  have 
profited  by  such  partition  are  accountable  to 
the  extent  of  the  minor's  interest:  Murr  T. 
Murr,  17  0.  D.  (N.P.)  773,  5  O.  L.  R.  125. 
See  also  Pabtition. 

If  a  parf^  suing  an  infant  for  whom  no 
defense  is  made,  has  an  infiuence  and  control 
over  him,  he  should  surrender  the  advantage 
of  his  fiduciary  character  If  he  intends  to 
insist  On  adversary  rights:  Long  T.  Mulford, 
17  0.  S.  484,  n  Longsdorfs  Notes,  845. 

Equity  jurisdiction  to  protect  infants  is 
not  c<mflned  to  strictly  fiduciary  eases  but 
extends  to  aU  where  influence  is  abused  or 
confldenoe  betri^ed:  Long  v.  Mulford,  17  O. 
8.  484,  n  Longsdorf's  Notes,  845. 

Influence  is  presumed  in  fldnoiary  eases 
but  must  be  proved  in  otbera;  Lonff  t.  Jftt{- 
ford,  17  O.  S.  484,  II  Longsdorfs  Notes,  845. 

A  stepfatiier  of  minor  children  in  1830 
brought  than  and  their  money  from  Germany 
and  invested  it  in  a  home  here  in  his  own 
name,  one  of  them,  the  plaintiff,  being  about 
a  year  old.  It  was  held  that  so  taking  the 
title  was  a  breach  of  trust  and  to  the  extoit 
that  their  money  went  into  it  is  held  in  trust 
for  them.  The  occupancy  was  not  adverse 
during  the  minority,  and  neither  the  statute 
of  limitations  nor  lapse  of  time  operated: 
Paschall  V.  Hinderer,  28  0.  S.  668.  UI 
Longsdorf's  Notes,  423. 

Continuing  to  occupy  for  less  than  twenty- 
one  years  after  the  children  came  of  age 
without  professing  to  hold  adversely,  neither 
bars  them  of  enforcing  the  trust  nor  raises 
a  presumption  of  its  discharge:  Pascal  t. 
Hinderer,  28  O.  S.  568,  III  Longsdorf's  Notes, 
423. 

Where  adult  coparceners  conceal  from  an 
infant  coparcener  the  true  value  of  the  land, 
and  after  taking  it  at  its  appraised  value, 
sell  it  at  a  greatly  enhanced  figure,  they  will 
be  required  to  account  to  the  minor  for  the 
profits  thus  derived:  Murr  v.  Murr,  11  O. 
C.  G.  (N.8.)  439,  20  0.  C.  D.  808  [affirming 
Jfurr  V.  Jfurr.  17  0,  D.  (N.P.)  773,  5  0.  L.  R. 
126]. 

See  also  Febbons  iit  Loco  Pabentis,  VJI 
herein. 

See  also  Contraots  and  Conveyances,  V. 
c,  herein. 


R.  S..  16986-8  (amended  09  t.  80,  for 
analogous  statute  see  6.  0.,  8S  12996  et  seg.), 
regulating  the  employment  of  minors  at  n^ht 
is  within  the  police  power  of  the  state  and 
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not  unconBtitntional  u  TioUting  the  four* 
tcenth  amendment  of  the  constitution  of  the 
United  SUtea;  State  V.  Rodefer,  5  0.  X.  P. 
(K.S.)  337,  18  O.  a  (N.P.)  76. 

The  provision  of  the  act  of  09  v.  30  (O.  C, 
gS  12990  et  »eq.),  which  makes  it  an  offense 
to  pennit  girU  under  eighteen  years  of  age 
to  work  more  than  ei^t  hours  in  one  day 
in  factories,  etc.,  is  constitutional:  Bolton  v. 
8tat€,  11  O.  C.  C.  (X.S.)  472,  21  0.  C.  D. 
14. 

The  constitutionality  of  a  statute  similar 
to  G.  C,  {  13001,  G.  C,  8  12996,  forbidding 
the  employment  of  girls  under  eigliteeu  to 
work  in  factories  more  than  eight  hours  a 
day  was  upheld:  Bolton  v.  State,  11  O.  C.  C. 
(N.S.)  472,  21  O.  C.  D.  14. 

Providing  that  minor  children  under 
certain  ages  shall  not  be  employed  at  any 
work  later  than  seven  o'clock  in  the  evening 
or  earlier  than  six  o'clock  in  the  morning  is 
not  an  unreasonable  exercise  of  police  power 
of  the  state  and  is  constitutional:  State  v. 
Rodefer,  5  O.  N.  P.  (N.S.)  337,  18  O.  D. 
(N.P.)  76. 

An  employers'  liability  insurance  company 
is  not  liable  for  injuries  to  employes  who  are 
within  the  age  inhibited  by  statute  (see 
G.  C,  i  12908 ) :  Unneioehr  Co.  v.  Insurance 
Co^  16  O.  F.  D.  292,  7  O.  L.  B.  30  [affirmed, 
Vnnetcehr  Co.  T.  Insurance  Co.,  8  O.  L.  R. 
338J. 

In  cases  of  violation  of  G.  C.,  8  12970,  the 
jurisdiction  of  a  police  judge  or  mayor  of 
any  city  or  village  is  confined  to  offenses 
committed  within  his  city  or  village:  State 
T.  Peters,  67  O.  S.  494,  IV  Longsdorf's  Xotes, 
934. 

C.  Tmtb. 

1.    Dutjf  owing  to  minors. 

It  is  not  the  duty  of  an  occupier  of  land 
to  exercise  care  to  make  it  safe  for  infant 
children  to  come  upon  it  without  invitation, 
but  merely  by  sufferance:  Railroad  Co.  v. 
Harvey,  77  O.  S.  23.j,  IV  Longsdorf's  Xotes, 
1032  [reversing  Railroad  Co.  v.  Harvey,  7 
O.  C.  C.  (N.S.)  57,  17  O.  C.  D.  872;  affirm- 
ing Waterworks  v.  Sitartz,  8  O.  C.  C.  (N.S.) 
6p9.  18  O.  C.  D.  027]. 

A  waterworks  company  is  not  liable  for 
death  by  drowning  of  an  infant  who  comes 
upon  its  land  without  invitation,  and  there 
falls  into  a  reservoir  or  l>asin  of  water  while 
playing  about  it  without  the  knowledge  of 
the  company:  Railroad  Co.  v.  Harvey,  77 
0.  S.  235,  IV  Longsdorfs  Notes,  1032  [revers- 
ing Raiiroad  Co.  v.  Harvey,  7  O.  C.  C.  (N.S.) 
57,  17  O.  C.  D.  672,  affirming  Wa/ericorit*  v. 
Swartz,  8  O.  C.  C.  (N.8.)  509.  18  O.  C.  D. 
627]. 


A  railroad  cmnpany  is  not  liable  to  an 
infant  who  comes  upon  its  premises  without 
invitation  and  who  is  injured  there  vhile 
playing,  without  its  knowledge,  with  a  turn- 
table. The  doctrine  of  the  tamtable  cases 
is  disapproved:  Railroad  Co.  v.  Harvey,  11 
O.  S.  235.  IV  LongadorFs  Xotes,  1032  [dis- 
tinguishing Harriman  v.  Railroad,  45  0.  S. 
11,  IV  Longsdorf's  Xotes,  248;  reversing 
Railroad  Co.  v.  Harvey,  7  O.  C.  C.  (N.S.) 
.)7,  17  O.  C.  D.  672;  affirming  Watenayrks  v. 
Sirartz,  8  O.  C.  C.  (N.S.)  .509,  18  0.  C.  D 
627]. 

The  owner  of  dangerous  machinery,  or 
appliances,  can  not  permit  the  same  to 
remain  in  a  public  place  where  children  are 
liaUe  to  congregate,  and  be  attracted  thereby, 
and  be  injured;  or  even  upon  bis  own  premises 
when  the  place  is  not  public,  if  be  has  reason 
to  anticipate  that  children  will  get  upon  the 
same  and  be  injured,  without  taking  proper 
and  reasonable  precaution  to  so  protect  such 
machinery,  or  appliances,  tbat  children  will 
not  be  injured  in  the  innocent  use  of  the 
same:  Railtray  Co.  V.  Duer,  21  O.  C.  C.  512, 
11  O.  C.  D.  761. 

Permitting  travel  over  a  track  by  the 
public,  including  children,  at  a  given  point, 
without  objection,  requires  a  railroad,  so 
long  as  it  acquiesces,  to  anticipate  a  con- 
tinuance thereof,  and  it  is  bound  in  operat- 
ing trains  to  use  a  care  proportioned  to  the 
probable  danger  to  persons  so  crossing:  Har- 
riman v.  Railway,  45  0.  S.  11,  IV  Longs- 
dorf  8  Xotes,  248. 

If  a  fence  round  a  railroad  yard  would 
be  a  protection,  and  there  is  no  fence,  the 
company  does  not  discharge  its  duty  by 
simply  ordering  away  a  child  of  four  and  a 
half  years  playing  there,  but  must  send  it 
away:  Devereaux  v.  Thornton,  4  Dec.  Rep. 
449,  2  Clev.  L.  Rep.  177,  4  Bull,  355 
[affirmed,  without  opinion,  Devereaw  T. 
Thornton,  10  BulL  266].  See  also  Xegu- 
OE^CE. 

Employers  of  children  with  dangerous  ma- 
chinery or  in  dangerous  places,  must  antici- 
pate that  they  will  only  use  tiie  care  and 
judgment  usual  to  their  ages,  and  mast  use 
due  care  to  protect  them,  and  as  part  of  such 
care,  instruct  them  concerning  ttie  dangers: 
Rolling  MiU  Co.  v.  Corngan,  46  O.  S.  283, 
IV  Longsdorf's  Xotes,  324. 

The  master  of  a  minor  servant  is  eharge- 
able  with  notice  of  such  lack  of  capacity  as 
is  usual  among  minors  of  the  same  age  to 
understand  and  appreciate  the  perils  to  which 
he  is  exposed  in  the  course  of  bis  employ- 
ment, and  tlie  burden  of  proving  a  greater 
capacity  than  this  is  upon  the  master:  Oian 
v.  Mirick,  1  Hosea,  475.  See  also  Mastkb  Attn 
Sesvant. 
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The  refiual  of  a  master  to  po'init  his  em- 
pl<^e,  a  lad  of  fourteen  years,  who  had  be- 
come suddenly  ill,  to  leave  bis  vork  for  medi- 
cal assistance  except  at  the  risk  of  discharge, 
is  not  a  breach  of  du^  growing  out  of  the 
emph^ment,  which  would  make  the  master 
liable  for  so  doing  unless  a  contract  of  ap- 
prentieesbip  exists:  Rohrer  t.  Culbertton,  3 
O.  N.  P.  (N.S.)  197,  16  O.  D.  {N.P.)  98. 

A  charge  to  the  Jury  is  improper  whm  it 
states  the  rule  of  care  applicable  to  an  ordi- 
narily prudent  person,  without  referring  to 
the  infancy  of  the  plaintiff:  Railway  T.  Con- 
nor$,  6  0.  C.  C.  (N.S.)  361,  17  O.  C.  D.  229. 

2.    Degree  of  Care  Exercised  by  Infant. 

An  infant  over  fourteen  years  of  age  is 
presumed  to  be  sui  juris  in  that  he  is  charged 
with  his  own  negligence  and  the  consequences 
thereof;  but  the  measure  of  his  capacity  in 
that  regard  ia  a  question  for  the  jury:  Rail- 
way V.  Connor,  6  O.  C.  C.  (N.S.)  361,  17  O. 
C.  D.  229;  RaiUca^/  v.  Gulla,  24  O.  C.  D.  101 
[affirmed,  without  ojanion,  Railway  v.  Qalla, 
86  O.  S.  341]. 

An  infant's  ordinary  care  which  it  is  his 
duty  to  exercise  to  avoid  being  injured  is  not 
measured  by  an  adult's  duty,  but  is  only  the 
care  which  children  of  the  same  age  of  ordi- 
nary care  and  prudence  are  accuatomed  to 
exercise  under  similar  circumstances:  Mill 
Co.  V.  Corrigan,  46  O.  S.  283,  IV  Longadorf's 
Notes,  324. 

If  a  child  of  two  and  a  half  years  runs  in- 
to the  middle  of  the  street  which  has  an  un- 
obstructed view  for  about  four  hundred  feet, 
and  is  at  the  same  instant  run  over  by  de- 
fendant's team  going  st  a  run,  it  is  error  to 
take  the  case  from  the  jury :  Theal  v.  Ice  Co., 
9  Dec.  Rep.  163,  11  BulL  122. 

D.  Cbiuks  AOAinsT  Infants. 

The  crime  of  contributing  to  the  delin- 
queaay  of  a  fonale  child  is  not  committed  by 
acts,  however  numerouB,  which  merely  tend 
to  contribute  to  her  delinquency,  unless  as 
the  mult  of  such  acts  such  female  child  act- 
ually becomes  delinquent:  Fiaher  v.  Btate,  84 
0.  S.  360. 

A  person  owning  and  conducting  a  house 
of  ill-rqiute  is  guilty  of  contributing  to  the 
delinquency  of  a  minor  under  seventeen  years 
of  age,  where  it  is  shown  that  such  minor  was 
admitted  by  a  person  apparently  acting  as  a 
servant  or  employe  and  making  no  inquiry  as 
to  the  age  of  the  minor:  Btnith  T.  Btate,  14 
O.  C.  C.  (N.S.)  257, 

An  affidavit  charging  that  A,  on  or  about 
a  given  date,  and  at  divers  times,  between 
then  and  a  later  given  date,  did  unlawfully 
aid,  abet,  etc.,  to  the  delinquency  of  B,  a 


fmale  minor  child,  and  furUier  stating  the 
methoda  by  which  he  contributed  to  tbm  de- 
linquou^,  states  an  offense  under  O.  C, 
1 1654,  uid  is  not  bad  for  duplicity,  although 
the  statute  makes  each  day  of  contribution  a 
separate  offense:  Fisher  t.  £tate,  84  0.  S. 
360. 

Before  a  school  teacher  can  be  etrnvkted  of 
torture  in  punishing  a  pupil,  it  must  be 
shown  that  the  punishment  administered  was 
immoderate  and  excessive,  and  that  the 
teacher  was  actuated  by  malice  express  or 
implied:  Martin  v.  State,  11  O.  N.  P.  (N.S.) 
183,  21  O.  D.  (N.P.)  520  [affirmed,  by  the 
circuit  court,  which  was  affirmed,  without 
opinion.  State  V.  Martin,  87  O.  S.  459]. 

In  a  prosecution  for  torture,  the  offense  is 
insufficiently  described  by  an  affidavit  charg- 
ing  unlawful,  wilful  or  cruel  torture,  even 
though  aided  by  the  words  by  "beating  and 
striking  said  person  with  a  stick":  Martin 
V.  State,  11  O.  N.  P.  (N.S.)  183,  21  O.  D. 
(N.P.)  520  [affirmed  by  the  circuit  court, 
which  was  affirmed,  without  opinion,  State  T. 
Martin,  87  O.  8.  459]. 

IX.    ABATEMENT  OP  ACTION. 

The  ward  coming  of  age  pending  a  suit  by 
A,  guardian  of  B,  on  an  instrument  payable 
to  A,  guardian  of  B,  does  not  abate  it:  Oard 
V.  Neff,  39  O.  S.  607,  III  Longsdorf's  Notes, 
1052. 

X.  PARTIES. 

Where  a  joint  promise  is  made  by  an  adult 
and  an  infant,  the  plaintiff  may  sue  the 
adult  alone,  or,  if  he  sues  both,  may  diuniss 
the  infant  and  go  on  with  the  case  as  against 
the  adult.  He  need  not  dismiss  and  begin 
over  again:  Rohrer  v.  Momingutar,  18  O. 
579,  I  Longsdorf's  Notes,  863. 

An  action  may  be  maintained  in  this  state 
by  a  minor  through  his  guardian,  appointed  in 
the  state  of  Pennsylvania,  to  recover  damages 
for  personal  injuries,  although  such  minor 
lives  in  such  foreign  state;  Pmneylvania  Co. 
v.  Rauh,  11  O.  C.  C.  (N.S.)  167,  20  O.  C.  D. 
342  [not  following  Smith  v.  Madden  (U.  8. 
circuit  court),  37  Bull.  291;  sfflrmed,  with- 
out opinion,  Pennsylvania  Co.  v.  Rauh,  79 
O.  S.  454].  See  also  Ouabdian  and  Wabd. 

That  the  original  plaintiff  was  an  infant 
and  the  second  debtor  is  the  next  friend 
nudces  no  difference,  for  the  infant  is  (he  real 
plaintiff  and  a  hona  fide  paymmt  to  his 
attorneys  discharges  the  judgment,  and  the 
reversal  of  a  judgment  does  not  invalidate 
what  was  done  by  order  of  court  under  it; 
Burkham  v.  Cooper,  2  O.  C.  C.  77,  1  O.  C, 
D.  371.  .oilli 

Funds  in  the  bands  of  a  guardian  •m9-yt^ 
reached.    He  is  "any  person"  undethiiQ^iiC^ 
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1 11828,  as  where  a  minor  charged  in  bas- 
tardy has  absconded :  Arbaugh  v.  ilyern,  8 
Dee.  Bep.  817,  6  Bull.  64.   See  alao  Attach- 

UHT. 

The  next  friend  of  an  infant  can  make  the 
affidavit,  and  averring  that  he  has  commenced 
action  as  the  next  friend  of  A  suffieientiy 
avers  the  agency:  McDowell  T.  yima,  9  Dec. 
Rep.  624,  15  BnlK  359. 

XI.  PLEADING. 

If  plaintiff  sues  by  prochein  ami  but  it  is 
nowhere  alleged  he  is  a  minor,  this  is  not 
error,  and  the  curatorship  may  be  rejected  ae 
surplusage,  for  he  will  be  presumed  of  age: 
HatUy  V.  Levin^  5  O.  227,  I  Longsdorf's 
Notes,  271. 

A  suit  can  not  be  maintained  against  an 
infant  on  his  express  contract  for  necessaries, 
without  an  averment  and  proof  that  the 
(iriee  to  be  paid  for  such  necessaries  was 
reaaonaUe:  Teat  Book  Co.  v.  Alberton,  10  O. 
C.  C.  (N.S.)  583,  20  O.  C.  D.  352. 

If  aa  action  is  b^n  by  a  guardian  of  in- 
fants, and  they  come  of  age  pendmte  lite, 
after  issne  joined,  such  change  should  he 
shown  by  supplemoital  pleadings,  or  it  wil) 
be  disregarded.  No  notice  of  the  change 
being  made  exe^t  1^  motion  after  tiie  testi- 
mony  closed,  the  judgment  must  determine 
the  parties  rights  as  stated  in  the  pleadings : 
Railroad  Co.  T.  Hutckins,  37  0.  S.  282,  III 
Longsdorfs  Notes,  912. 

A  petition  on  the  note  of  an  infant  may 
aver  infancy  and  that  the.  note  was  for  neces- 
saries, or  if  the  note  is  declared  on  generally 
and  the  answer  avers  infancy,  the  reply  may 
aver  it  was  for  necessaries.  The  burden  to 
prove  this  is  on  the  plaintiff  in  any  case: 
Eotler  V.  Beard,  64  O.  S.  398,  IV  Longadorfa 
Notes,  641. 

In  an  action  against  a  minor  defendant, 
the  petition  is  not  subject  to  demurrer  where 
it  is  alibied  that  the  plaintiff  sustained  per- 
sonal injury  through  the  discharge  of  a  gun 
negligently  handled  by  the  defendant:  Qran 
V.  Magia,  19  O.  D.  (N.P.)  856,  6  O.  L.  R. 
697.  See  also  PixADnras. 

XII.  EVIDENCE. 

The  bnrden  of  proof  as  to  the  disaffirmance 
of  a  contract  made  by  a  minor  rests  upon 
said  minor:  Foredyee  T.  JSortAopev  8  O.  N.  P. 
98S,  10  O.  D.  (N.P.)  610  [affirmed,  without 
opinion,  Eaathope  v.  Fordigce,  52  0.  S.  663]. 

Where  a  person  is  diarged  under  O.  C, 
i  16S4,  with  contributing  to  the  delinquency 
of  a  minor  under  seventeen  years  of  age,  by 
rcaitii^  a  room  to  her  for  the  purpose  of 
illicit  intercourse,  and  the  testimony  shows 
that  the  minor  went  there  for  that  purpose, 
tt  is  not  error  to  permit  testimony  to  be 


given  as  to  the  reputation  of  the  house  in 
which  such  room  is  located:  BmUh  T.  State, 
14  O.  C.  C.  (N.S.)  257. 

Violation  of  a  statute,  as  here  of  the 
statute  forbidding  the  employment  of  a 
minor  under  twelve  years  old  in  a  factory, 
may  be  considered  by  the  jury  in  determining 
whether  defendant  was  negligent  in  employ- 
ing plaintiff  for  work  in  a  factory.  But 
it  has  never  yet  beea  held  in  Ohio  to  be 
n^ligence  per  set  Hoppe  T.  Parmiiee,  20 
O.  C.  G.  303,  11  O.  a  D.  24.  See  also 
Nbquoknce. 

As  to  the  admissilnlity  in  evideftoe  in  an 
action  by  an  injured  minor  that  bis  employer 
was  violating  the  provisions  of  O.  (3.,  |  liE972, 
and  simitar  sections,  see  Areekenridge  T. 
Heagan,  22  O.  C.  G.  71.  12  O.  C.  D.  50; 
Jacoha  V.  Fuller  <fi  SutMnpiller  Co.,  67  O. 
8.  70,  IV  LongsdorTs  Notes,  924. 

Where  one  is  arrested  upon  a  warrant 
charging  him  with  the  violation  of  O.  C., 
8  12970,  in  Greene  county,  and  on  hahean 
corpus  proceedings  in  Hamilton  county  where 
tlie  arrest  was  made,  offers  evidence  that 
during  the  entire  time  charged  he  was  a 
resident  of  Hamilton  county,  such  evidence 
is  incompetent,  but  It  would  be  competent 
and  appropriate  as  a  part  of  his  defense  in 
a  trial  in  Greene  county :  Bum*  v.  Tarhose, 
76  O.  S.  520,  IV  Longsdorf's  Notes,  1027. 

It  is  error  to  charge  the  jury  that  the 
plaintiff  being  under  sixteen  years  of  age 
and  having  been  employed  in  violation  of 
G.  C,  S  12972,  which  provides  that  the  em- 
ployment of  a  child  under  sixteen  years  of 
age  by  any  person,  firm  or  corporation  in 
this  state,  at  any  employment  whereby  its 
life  or  limb  may  be  endangered,  etc.,  shall 
be  deemed  guilty  of  a  misdemeanor  and  shall 
be  fined  or  imprisoned,  that  fact  may  be 
considered  by  the  jury  aa  a  circumstance  in 
connection  with  other  evidence  in  the  case 
as  bearing  on  the  question  of  the  n^Iigenoe 
of  the  employer  in  causing  the  injury: 
Jacobs  V.  Fuller  Co.,  67  O.  S.  70,  IV  Longs- 
dorfs Notes,  924  [distinguishing  Meek  t. 
Fennsjflvania  Co.,  38  O.  S.  632,  III  Longs- 
dorfs Notes,  997;  Davis  v.  Oitamieri,  45 
O.  S.  470,  IV  Longsdorfs  Notes,  289].  See 
also  MAsm  ard  SisTAin'. 

G.  C,  1 12972,  prohibits  the  emplf^nnent 
of  a  child  under  sixteen  years  of  age  to 
operate  a  dangerous  machine,  and  It  also 
makes  such  employment  a  misdemeanor  and 
fixes  a  penalty  therefor,  the  employmoit  of 
a  girl  fifteen  yea»  old  to  operate  sueh  a 
machine  is  therefore  some  evidence  of  negli- 
gence against  the  employer:  Breokenridge  t. 
Reagan,  22  O.  C.  G.  71,  12  O.  G.  D.  SO.  See 
also  Master  and  SsBVAifT. 

When  the  father  brings  an  action  for  his 
minor  son  as  next  friend,  and  includes  in  the 
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action  loss  of  services  of  the  boy  during 
minority,  it  must  be  presumed  that  by  bo 
doin^  he  has  relinquished  to  the  eon  what- 
ever right  the  law  gave  him  for  such  serr- 
ices:  Furate  v.  lAthographmg  Co.,  IS  O.  C. 
C.  (N^.)  S36. 

XIII.  JUDGMENT. 

A  decree  requiring  infant  defendant  to 
eonvey  to  complainant  ia  erroneous  if  it  re- 
quires a  warranty  from  them.  Infa&ts  can 
not  covenant:  Bt.  Clair  v.  Smith,  3  O.  365, 
I  LongBdorrs  Notes.  178. 

No  decree  should  be  taken  against  an  in- 
fant without  giving  bim  a  day  in  court  after 
coming  of  age  to  show  cause  against  it. 
Accordingly,  an  absolute  decree  for  specific 
perforauOiee  against  him  on  an  alleged  con- 
tract of  bis  ancestor  is  erroneous  and  im- 
peaebable  by  original  petition:  Long  v.  Mul- 
fori,  17  0.  S.  484,  II  Longadorfs  Notes, 
845. 

Where  adult  heirs  obtained  a  decree  on 
insufficient  evidence  against  infant  coheirs 
for  a  large  portion  <A  the  estate,  as  if  pur- 
chased from  the  ancestor,  but  in  fact  given 
as  advancement,  and  obtained  paitition  of 
the  rest  of  the  estate,  no  defense  being  made 
for  the  infantib  and  no  day  to  show  cause 
being  reserved  in  the  decree,  the  partition 
will  be  set  aside,  and  a  new  one  ordered. 
Deeds  in  accordance  with  the  partition  ob- 
tained from  infants  on  hecoming  of  by 
representing  them  to  be  in  accordance  with 
the  order  of  court  will  be  set  aside,  for  the 
decree  being  void  the  deeds  are  clearly  fraud- 
ulent: Long  V.  Mulford,  17  O.  S.  484,  II 
longsdorfs  Notes,  845. 

Jjapse  of  time  to  bar  the  rights  of  infants 
to  attack  a  decree  and  deeds  obtained  from 
them  by  those  in  influence  over  them  does  not 
commence  until  their  discovery  of  the  fraud, 
and  the  burden  to  charge  them  with  knowl- 
edge is  on  such  persons:  liong  v.  Mulford, 
17  O.  S.  484,  II  Longsdorf's  Notes,  845. 

If  a  cognovit  judgment  has  been  taken 
against  an  infant  as  principal  and  his 
surety  it  may  be  opened  up  on  motion  at 
the  term  at  which  it  was  rendered;  but  if 
no  lien  has  attached  under  such  judgment 
which  could  be  preserved  by  statute  the 
court  has  power  to  require  the  defense  to 
give  bond  for  the  payment  of  the  original 
judgment  or  any  modification  thereof  as 
finally  determined  as  a  condition  upon  which 
such  judgment  may  he  set  aside  and  de- 
fendants given  an  opportunity  for  a  trial 
on  the  merits:  Metzger  v.  Zeissler,  13  0.  N. 
P.  (N.8.)  49,  22  O.  D.  (N.P.)  63. 

Offer  to  reconvey  land  adjudged  to  a  minor 
by  m  void  •  or  erroneous  judgment  is  not 
necessary  to  his  petition  in  error  after  at- 


taining majority  to  reverse  the  same.  It  is 
only  necessary  to  do  this  before  recovering 
the  property  in  lieu  of  which  the  lands  were 
conveyed  to  him:  Robert*  v.  Roheri$,  61  O. 
8.  96,  IV  Longsdorrs  Notes,  802. 

A  judgment  entered  below  Yfy  order  of  a 
reviewing  court  on  reversal  and  remand  is 
the  judgment  of  the  court  to  which  the  case 
is  remanded.  Accordingly,  if  it  is  against 
an  infant  and  he  desires  to  show  cause 
against  it  after  coming  of  age,  under  G.  C, 
$  11631,  he  must  begin  his  proceeding  in  the 
court  below  and  not  in  the  reviewing  court: 
Corey  v.  Kemper,  45  O.  S.  93.  See  also 
Jddoment. 

Error  does  not  lie  to  review  a  judgment 
rendered  against  a  nonresident  minor  on  the 
ground  that  no  guardian  ad  litem  was  ap- 
pointed or  the  requisite  answer  filed,  where 
the  fact  of  infancy  appears  only  in  the 
precipe  for  summons  and  not  in  tiie  records 
Palmer  v.  Palmer,  5  0.  C.  C.  (N.S.)  242, 
15  O.  C.  D.  600.   See  also  Ebbob. 

Notwithstanding  no  error  is  apparent  upon 
the  face  of  the  record,  an  erroneous  proceed- 
ing against  an  infant  in  the  court  of  com- 
mon  pleas  may  be  vacated  or  modified  by 
such  court  after  the  term,  under  G.  C, 
8  11631 :  Palmer  v.  Palmer,  5  O.  C.  C.  (N.S.) 
242,  16  O.  C.  D.  660.    See  also  JunouenT. 

The  infancy  of  one  of  numerous  com- 
plainants who  does  not  sue  by  next  friend. 
Mid  no  guardian  ad  litem  was  appointed,  is 
no  reason  for  sustaining  his  bill  of  review  to 
the  decree  where  no  benefit  could  result  to 
him:  Tremper  v.  Barton,  18  O.  418,  II  Longs- 
dorf  8  Notes,  906.   See  also  Bm.  or  Bkvtkv. 

If  infants  file  a  bill  to  enforce  an  equity 
in  the  defendant's  legal  title,  and  it  is  «i 
hearing  dismissed,  the  statutwy  right  to  file 
a  bill  of  review  on  coming  of  age  does  not 
make  the  cause  a  Im  pendent,  and  though 
on  bill  of  review  the  dismissal  is  reversed, 
intermediate  buyers  are  not  Its  pendens 
buyers:  Ludlow  v.  Kidd,  3  O.  541,  I  Longs- 
dorfs  Notes,  108.   See  also  Lib  FXNDBirs. 

INFECTIOUS  DISEASES. 

See  Health. 

INFERENCES. 


For  inference,  see  Presumptions. 

In  the  absence  of  a  justifiable  occasion  for 
the  publication  of  defamatory  matter,  malice 
is  but  an  inference  of  law  and  should  not 
be  left  as  a  question  for  the  jury:  Mauk  v. 
Brundage,  68  0.  S.  89,  IV  Longsdorf's  Notes, 
939.    See  also  Libel  and  Slander. 

Purpose  to  kill,  malice,  deliberation  or 
premeditation  may  be  proved  by  deduction 
Mid  inference  from  the  fact  of  the  unlawful 
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killing  of  another,  the  roanner  and  means 
by  which  death  was  caused,  and  other  facts 
and  circumstances  preceding,  attending  and 
surrounding  the  crime,  provided  such  deduc- 
tions and  inferences  are  warranted  from  the 
facts  and  consistent  with  the  elements  of  the 
crime  and  iuconsistent  witli  every  other 
reasonable  hypothesis:  State  v.  Mueller,  6  O. 
L.  R.  542,  54  Bull.  04  [affirmed  (circuit 
court)  without  opinion,  State  v.  MuHler, 
54  Bull.  94].   See  also  HOMICIDC 

K^ligence  is  not  absolute  or  intrinsic,  but 
is  always  relative  to  some  circumstance  of 
time,  place  or  person:  Clarke  v.  Telephone 
AMOciation,  10  O.  D.  <X.P.)  431,  3  O.  L.  R. 
482,  I  Hosea,  431.  See  also  Death  bt 
WHOMGrm.  Act. 

INFERIOR  COURTS. 

See  CouBTS. 

INFIDELITY. 

See  DivoBCB,  Auhokt  AND  Custody  or 
Childiucn. 

INFIDELS. 

For  competency  of  infidels  as  witnesses, 
see  WiTlfBBBEB. 

INFIRMARY. 

For  support  of  poor,  see  also  Paitebs, 

POOB  AND  POOB-LAWS. 

A  nonresident  insane  or  imbecile  pauper 
can  not  compel  admission  to  the  county  in- 
firmary. The  rule  is  not  diflferent  in  Hamil- 
ton county  as  to  such  pauper  admitted  into 
iiongview,  but  discliai^d  therefrom  as  in- 
curable, unless  a  certificate  under  G.  C, 
112024,  et  seq..  is  given:  State,  cx  rrl..  v. 
mtt,  8  Dec.  Rep.  65.  5  Bull.  412,  6  Dec.  Rep. 
940,  8  Am.  L.  Rec.  750. 

The  probate  judge  has  no  power  to  com- 
mit a  person  to  the  county  inftnnary  as  a 
pauper,  nor  to  remove  an  insane  person 
from  the  insane  asylum  to  the  infirmary: 
Brown  v.  Infirmary  Director$,  49  O.  S.  578, 
IV  Longsdorfs  Notes,  471. 

Sequestration  of  a  pauper's  property  is  not 
allowed  except  when  he  is  admitted  to  the 
infirmary  as  a  pauper,  and,  hence,  is  not 
allowed  if  sent  there  by  the  probate  judge: 
Brown  V.  Directors,  49  0.  S.  578.  IV  LongB- 
dorfs  Notes,  471. 

The  superintendent  of  a  county  infirmary 
is  not  the  holder  of  a  public  office  within  the 
meaning  of  G.  C,  S  12303,  and  quo  toarranto 
is  not  the  proper  remedy  to  oust  him  from 
the  office:  Palmer  v.  Zeigter,  76  O.  S.  210, 
IV  Lon^orfs  Xotes,  1023  [affirming  Zeigter 


V.  Palmer,  10  O.  C.  C.  (NJS.)  546,  20  O.  C. 
D.  292]. 

One  who  has  bean  duly  appointed  nip«r- 
intendent  of  a  county  inflmury  has  qualified 
according  to  law,  and  has  been  put  in  poa- 
xession  of  the  infirmary  by  the  board  of  di- 
rectors at  the  banning  of  hie  term,  may 
maintain  injunction  to  protect  himself  in 
the  possession  Of  the  office  against  an  adverse 
claimant  whose  term  has  expired,  but  who 
threatens  and  attempts  to  interfere  with  and 
obstruct  him  in  the  discbarge  of  his  duties: 
Palmer  v.  vcigler,  76  0.  S.  210,  IV  Longs- 
dorfs Notes,  1023  [affirming  Zeighr  t. 
Palmer,  10  O.  C.  a  (N.S.)  646,  20  O.  C.  D. 
292]. 

When  the  term  for  which  the  superintend- 
ent of  a  county  infirmary  was  appointed  has 
expired,  no  order  of  the  board  of  directors 
for  his  removal  ia  necessary,  and  no  cause 
need  be  assigned  for  the  termination  of  his 
term:  Palmer  V.  Zeigler,  76  O.  S.  210,  TV 
Ix)ng»dorf'8  Notes,  1023  [affirming  Zeigler  v. 
I  Palmer,  10  O.  C.  C.  (N.S.  545,  20  O.  C.  D. 
292]. 

The  directors  of  a  county  infirmary  may 
Hue  another  county  for  support  of  a  1unat4c 
pauper  settled  there  after  returning  the 
pauper  to  the  commissioners  and  requesting 
them  to  accept  her:  Commisaimcre  v.  In' 
firmary,  7  0.  S.  66,  II  Longsdorfs  Notes, 
269. 

The  rule  of  damages  is  the  expense  of  such 
removal,  and  of  support  after  refusal  to  re- 
ceive her,  and  not  support  from  the  time  of 
admission  to  the  infirmary:  CommiMionerit 
v.  Infirmary,  7  O.  S.  65,  II  Longsdorfs 
Notes,  269. 

Infirmary  directors  may  sue  a  city  of  an- 
other  county  in  which  the  township  is  merged 
under  R.  S.,  S  1623  (repealed  98  v.  96),  as 
successor  of  the  township,  for  temporary 
relief  furnished  one  of  its  paupers  in  the 
common  pleas  of  either  county  (altered  now 
by  G.  C,  §3482):  Mmkingwm  Co.  Infirmarjf 
V.  Toledo,  15  O.  S.  449. 

Directors  of  an  infirmary  having  supplied 
a  pauper  whose  settlement  is  in  a  township 
of  another  county  must  sue  the  township 
trustees  in  their  county,  and  not  in  plain- 
tiff's county:  Trustees  v.  Directors,  2  Dec. 
Rep.  382,  2  W.  L.  M.  573. 

Infirmary  directors  are  not  guardians  of 
insane  pauper  patients,  and  where  an  insane 
patient  falls  heir  to  property,  whatever  rights 
the  board  of  directors  has  thereto  under  O. 
C,  S8  2548,  2551,  do  not  supersede  the  man- 
datory requirements  of  G.  C,  S  10989,  that 
the  court  "shall"  appoint  a  guardian:  Kiaaeil 
V.  Gram,  4  0.  N.  P.  333,  7  O.  D.  (N.P.)  233. 
See  also  Gl'ABDia.v  and  Wabo. 

Where  a  guardian  of  an  inaane  person, 
not  dangerous  and  having,  abundant  meant. 
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consents  to  his  remaining  in  a  county  in- 
flnnary,  whither  he  had  heen  sent  by  the 
probate  judge,  Ahe  impliedly  contracts  to 
pay  to  the  inflnnary  what  his  support  is 
reasonably  worth,  for  her  duty  is  being  per- 
formed the  infirmary,  and  he  was  not  en- 
titled to  he  there  except  as  a  pay  patient: 
Directort  v.  Merhle,  3  O.  N.  P.  169,  4  O.  D. 
(N.P.)  190. 

As  infirmary  directors  have  explicit  power 
under  an  earlier  form  of  G.  C,  |  2r>26,  to 
remove  a  superintendent,  injunction  against 
such  removal,  until  title  can  be  adjudjied  at 
law,  thereby  prolonging  the  tenure,  will  not 
be  granted:  JAttleton  v.  Directors,  18  O.  C. 
C.  891,  9  0.  C.  D.  850.    See  also  Office. 

An  infirmary  director  is  not  required  to 
give  bond  before  the  first  Monday  of  Jan- 
uary, when  hia  term  of  office  begins,  but  must 
give  bond  before  entering  on  the  discharge 
of  his  duties  as  such  director:  State,  cx  rel., 
T.  yash,  m  O.  S.  549,  IV  Langsdorf's  NoteK, 
891  [distinguishing  State,  ex  rel.,  v.  Com- 
misaionera,  81  O.  S.  506,  TV  Longsdorf's 
Notes.  815]. 

The  poor  fund,  over  which  the  infirmary 
directors  are  given  full  control,  is  the  fund 
raised  hy  taxes  levied  upon  the  general  dupli- 
cate in  such  sum  as  they  certify  to  t^e 
counfy  auditor  to  be  sufficient  for  support 
of  the  infirmary  for  the  ensuing  year:  Di- 
rectors  t.  CommiaaUmtra,  6  0.  X.  P.  (N.S.) 
847,  18  O.  D.  (N.P.)  403. 

The  county  oommisaioners  are  "the  proper 
authorities,"  under  G.  C,  |S669,  to  order 
transferred  to  some  other  county  fund  where 
it  is  needed  any  surplus  in  the  poor  fund 
arising  from  the  tax  on  intoxicating  liquors: 
Direetora  v.  CommMstoners,  6  O.  X.  P.  (N. 
S.)  347,  18  0.  D.  (N.P.)  403. 

No  extra  compensation  can  he  allowed  to 
an  infirmary  director  who  acts  by  selection 
as  clerk  of  his  board  under  G.  C,  { 2521 
(repealed,  102  V.  433):  State  v.  Broien,  20 
O.  C.  C.  57,  II  O.  C.  D.  163. 

Funds  bequeathed  in  trust  to  the  directors 
of  a  county  infirmary  and  their  successors 
in  office,  to  be  used  for  caring  for  the  poor 
and  inmates  of  said  infirmary,  do  not  be- 
come the  property  of  the  county,  and  an 
indictment  charging  the  infirmary  directors 
with  embeczlement  of  said  funds  as  the 
funds  of  the  county,  does  not  properly  allege 
ownership,  and  a  demurrer  should  be  sus- 


tained: 8iat«  T.  Forbes,  4  O.  K.  P.  (N.8.) 
304,  17  O.  D.  (N.P.)   102.    See  also  Eu- 

BBZZLEMENT. 

An  "accounting  officer"  includes  the  in- 
firmary directors  of  a  city,  within  G.  C, 
$  13105,  to  punish  presenting  a  false  claim 
to  the  auditor  or  other  accounting  officer  <rf 
a  municipal  corporation:  ffauck  v.  State,  45 
O.  S.  439,  IV  Longsdorfs  Notes,  285;  Ken- 
nedy V.  State,  34  O.  S.  310,  III  Longsdorfs 
Xotes,  718;  R.  S.,  1  7675.  See  also  False 
Claih. 

INFRINGEMENTS. 

For    infringement    of    trade-marks,  see 
Tbade-uabks  and  Trade  Naues. 
For  infringement  of  trade  name,  see  Tkadg- 

UABK8  AND  TBADE  NaHKS. 

INHERITANCE. 

Words  of  inheritance  are  not  necessary  to 
transmit  real  property  by  will  under  6.  C, 
1  10580.  Hence  the  omission  of  words  of 
limitation  in  a  devise  of  land  will  not  de- 
feat the  fee  therein  in  the  devisees  named: 
HaJley  v.  Hengatler,  3  O.  C.  C.  (N.S.)  161, 
13  O.  C.  D.  504.  See  also  Wills,  Lrgaoto 
Ann  Devises. 

INFLUENCE. 

See  DuBEBs;   Undue  Influence. 

INFLUENCING  COURT. 

See  Contempt;  Codrts. 

INFLUENCING  ELEC- 
TION. 

See  Elections,  Political. 

INFLUENCING  LEGISLA- 
TION. 

For  contracts  claimed  to  influence  l^is- 
lation,  see  Contracts. 

INFORMALITY. 

See  Erbob. 
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INFORMATION. 

Scope  Note. — Includes  formal  xoritten  aocusationa  of  pubUe  offmaes,  pretenied  by  public 
oU^otrt;  oOH$titutionaUtj/  and  requintea  of  such  accuaationa,  and  objeotUma  thereto.  Ex- 
eludet  ifMltctmeHt  and  preliminary  complaint  m  crinunal  caaea;  orjfanvgation  of  and  Mifuin- 
(lOfM  by  the  grand  jury;  end  arraignment  and  plea*  to  wHMofnMKt. 

Crou  Kefweium 

For  kindred  topics,  ece  Affidavit;  iNDicTHBirr,  and  the  crou  Teferenees  thereunder. 
For  arraignment  of  'accused,  see  ABBAiONUEnr, 
For  rights  of  accused,  see  Accused. 

For  information  in  any  particular  offense,  see  that  Offense. 

For  the  organization  and  workings  of  the  grand  jury,  see  Gband  Jubt. 

ANALYTICAL  OUTLINE. 

I.  Oonstitational  Provirioni. 

n.  Whon  Brought, 

m.  Formal  BeqniremenU. 

IV.  Snfildeiu^. 

V.  HowAttadiAd. 


I.   CONSTITUTIONAL  PROVISIONS. 

Under  the  Ohio  constitution  of  1802,  a 
criminal  prosecution  could  not  be  begun  bj 
an  information:  JJniUd  Btatea  v.  Camph^l, 
T.  29. 

Under  Art.  I,  |  10,  of  the  Ohio  constitu- 
tion, in  cases  where  the  punishment  is  less 
than  imprisonment  in  the  penitentiary,  an 
indictment  ts  unnecessary  unless  provided  for 
by  statute.  But  in  so  ordaining,  the  framers 
t)f  the  constitution  did  not  intend  to  substi- 
tute, in  such  cases,  the  proceeding  by  crim- 
inal information  as  it  exists  at  common  law: 
Eichenlauh  v.  Btate,  38  O.  8.  140,  III  Longs- 
dorf's  Notes,  836. 

Art.  I,  8  10  of  the  Ohio  constitution,  does 
not  require  the  prosecution  of  petit  larceny 
to  be  without  indictment.  It  is  an  indict 
able  offense;  In  re  Orand  Jury,  0  W.  L.  J. 
670. 

II.    WHEN  BROUGHT. 

Misdemeanor  cases  may  be  instituted  and 
tried  before  justices  of  the  peace  and  mayors, 
upon  the  filing  of  an  affidavit,  and  it  is  not 
necessary  that  an  information  be  lodged 
with  the  magistrate:  Kuiach  v.  Btate,  2  O. 
C.  O.  (N.S.)  133,  15  O.  C.  D.  488  [affirming 
Kubaoh  T.  Btate.  1  O.  N.  P.  (N.8.)  405,  14 
O.  D.  (N.P.)  726]. 

III.   FORMAL  REQUIREMENTS. 

G.  C,  I  13581,  enumerating  what  defects 
in  an  indictment  are  not  fatal,  and  which 
provides  that  any  defect  or  imperfection 
which  does  not  tend  to  the  prejudice  of  the 


substantial  rights  of  the  defendant  upon  the 
merits,  is  not  fatal,  applies  to  an  affidavit  or 
information  in  the  police  eoort:  NeifM  t. 
State,  3  O.  C.  0.  (K.S.)  S61,  18  O.  C.  D. 
246. 

One  charged  with  the  eommission  of  a 
misdemeanor  was  prosecuted  by  infonnaiion, 
and  ttia  information  being  unsupported  by 
oath  or  affirmation,  the  accused  moved  to 
quash  it  for  that  cause,  which  motion  was 
overruled.  It  was  held  f^at  in  overruling 
such  motion  there  was  error:  Eichenlaub  T. 
Btate,  36  0.  S.  140,  III  Longsdorfs  Notes, 
836. 

The  oath  need  not  be  by  the  city  prosecu- 
tor. Anyone  else  can  make  the  siBdavit: 
O'Brien  v.  Cleveland,  4  Dec.  Rep.  189,  1  Clev. 
L.  Rep.  100. 

It  is  liot  necessary  that  the  information 
authorized  by  6.  C,  {  13441,  shall  be  sworn 
to  where  there  is  a  preliminary  affidavit,  and 
the  latter  is  sufficient  to  carry  the  charge 
through  all  the  courts:  O&erer  t.  State,  8  O. 
C.  0.  (N.S.)  93,  18  0.  0.  D.  620. 

One  ean  not  be  placed  on  trial  for  a  crime 
unless  the  charge  thereto  is  supported  by 
oath  or  affirmation,  and  the  mere  unverified 
information  of  the  prosecutor  is  not  suffi- 
cient: Smith  T.  State,  12  O.  C.  C.  468,  4 
O.  C.  0.  36. 

The  filing  of  an  affidavit  is  a  neoessary 
prerequisite  to  the  presentation  of  an  in- 
formation, but  no  all^ation  of  the  filing  of 
such  affidavit  is  necessary  in  the  information 
itself.  If  it  is  claimed  that  no  affidavit  has 
been  filed,  a  motion  to  quash'  will  lie:  Weii- 
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hrodi  T.  State,  60  O.  8.  102,  IV  Longedorfs 
Notes,  404. 

A  heading  stating  that  the  information  is 
iaaued  in  the  name  of  and  by  the  authority 
of  the  state  does  not  show  that  it  is  for  vio- 
lation of  a  state  law  when  it  concludes  "con- 
trary to  an  ordinance  of  said  city,"  etc.: 
O'Brien  T.  Cleveland,  4  Dec.  Rep.  180,  1  Clev. 
L.  Rep.  100. 

It  is  not  necessary  that  an  infoimation 
should  be  indorsed  with  the  name  of  the 
proeeeuting  witness:  Barilett  v.  State,  28 
O.  S.  MO.  m  Longsdorfs  Notes,  431. 

The  affidaTit  of  tlw  prosecuting  attorney 
•ttaehed  to  an  information  which  declares 
that  the  statements  contained  in  the  infor- 
mation "are  true  as  he  verily  believes"  is 
snffleient;  it  is  not  neca»ary  tiiat  he  swears 
from  liis  own  knowledge,  in  order  tiiat  it 
be  sworn  to  positively  on  oath:  State  v.  Oil 
Co.,  61  BuU.  663. 

Corporations  may  be  served  with  sum- 
mons on  information  for  violation  of  anti- 
trust law:  State  v.  Oil  Co.,  51  Bull.  563. 
See  also  Monopolus  and  Unlawful  Com- 
binations. 

Jurisdiction  is  given  to  justices  of  the 
peace  under  Q.  C,  |{  13478-13480,  to  proceed 
with  the  trial  of  one  accused  of  cruelty  to 
animals  upon  the  filing  of  the  proper  a£B- 
davit,  and  without  the  filing  of  an  infor- 
mation: Muhlhauser  v.  State,  1  O.  C.  C. 
(N.S.)  273,  15  O.  C.  D.  81.   See  also  CouETS. 

In  prosecutions  began  in  the  probate 
court,  under  favor  of  O.  C,  ^  13195  and 
18226,  tbe  information  must  be  filed  by  tiie 
prosecuting  attorney  in  accordance  with  Q. 
C.  S  13441,  before  the  probate  court  has 
jurisdiction  to  try  such  prosecutions:  Rogers 
V.  State,  87  O.  8.  308  [affirming  in  part 
Mogen  v.  State,  14  O.  C.  C.  (N.8.)  177,  22 
O.  C.  D.  380]. 

An  information  for  violating  a  eity  ordi- 
nance providing  fw  resisting  a  city  officer 
not  beUig  ueeessuy  by  the  eoiutitution  and 
not  being  described  by  any  statute,  need  not 
set  out  tiie  facts  constituting  the  offense  and 
is  sufficient  it  it  follows  the  words  of  the 
ordinance;  Potter  v.  Cincinnati,  Daily  Court 
Bulletin.  18. 

IV.  SUFFICIENCY. 

An  affidavit  or  information  charging  the 
proprietor  of  a  junlc  shop  with  "failing  to 
retain  the  metal  for  thirty  days,"  as  re- 
quired by  Q.  C,  {{6370  and  6371,  substan- 
tially charges  that  he  did  not  retain  it,  and 
is  sufficient  to  notify  the  defendant  of  the 
offense  with  which  he  is  charged;  he  is  not 
prejudiced  in  his  substantial  rights  because 
the  provision  of  the  statute  is  not  negatived: 


Neifeld  v.  State,  3  O.  G.  C.  (N.S.)  661,  13 
O.  C.  D.  246. 

The  affidavit  does  not  require  the  same 
strictness  as  the  indictment  or  information, 
and  if  the  latter  cbai^^  sales  of  liquor  to  a 
person  in  the  habit  of  getting  intoxicated, 
which  habit  was  known  to  the  defendant,  it 
will  not  be  quashed  for  want  of  the  aver- 
ment of  such  knowledge  in  the  affidavit: 
Parker  v.  State,  4  O.  S.  563,  II  Longsdorfs 
Notes.  131. 

Strict  conformity  of  affidavit  and  informa- 
tion is  not  necessary,  but  a  variance  is  al- 
lowed; as  where,  under  the  liquor  laws,  the 
former  charges  keeping  open  a  "house"  on 
Sunday,  and  the  latter  a  "room":  State  v. 
Shumann,  8  Dec.  Rep.  373,  7  Bull.  240. 

Several  offenses  may  be  charged  in  the 
same  complaint,  but  they  must  be  separately 
stated  in  such  a  form  as  to  provide  a  com- 
plete and  separate  setting  forth  of  each 
offense:  MuMhaueer  v.  State,  I  O.  C.  C.  (N. 
8.)  273,  15  O.  C.  D.  81. 

Two  Or  more  corporations  charged  with 
conspiracy  against  trade  may  be  properly 
joined  in  one  information:  State  v.  Oil  Co., 
51  Bull.  663.  See  also  MONfmnna  and  Un< 
LAWTDL  Combinations. 

The  information  charging  a  person  with 
operating  an  automobile  at  a  greater  rate  of 
speed  than  fifteen  miles  per  hour  within  the 
limits  of  a  municipality,  does  not  with  the 
certainty  required  in  criminal  pleadings 
show  a  violation  of  G.  C,  S  12604:  Broum  v. 
State,  10  O.  N.  P.  (N.8.)  238,  20  0.  D.  (N. 
P.)  348. 

Wliere  an  ordinance  forbade  street  cars  to 
be  run  without  both  a  driver  and  conductor, 
an  information  in  the  police  court  for  driv- 
ing a  car  without  a  conductor  charges  no 
offense.  Driving  does  not  mean  ninnii^, 
which  implies  operating;  ThomhtU  t.  dm- 
oinnati,  4  O.  C.  C.  364,  2  O.  C.  D.  6»2. 

An  informaticm  in  the  police  court  for  vio- 
lating a  statute  applicable  to  a  oily  of  a 
certain  grade  and  class  must  aiver  the  city 
to  be  of  such  grade  and  class.  The  court 
can  not  judicially  notice  it:  JfMsa  v.  State, 
3  0.  C.  C.  0,  2  0.  C.  D.  6. 

An  averment  of  coercing  from  belonging  to 
a  labor  union  by  threatening  to  discharge 
and  discharging  is  sufficient:  State  v.  Davia, 
11  Dec.  Rep.  786,  20  Bull.  305  [affirmed,  Dai?- 
is  V.  State,  11  Dec.  Rep.  894,  30  Bull.  342]. 

Conviction  on  an  information  for  practic- 
ing a  trick  game  which  does  not  specify  the 
kind  of  a  trick  game  will  be  reversed :  In  re 
Trick  Game,  7  O.  N.  P.  604,  6  O.  D.  (N.P.) 
672. 

An  information  must  substantially  con- 
form to  the  affidavit,  but  where  the  affidavit 
charges  selling  "intoxicating  liquors"  in  a 
brothel,  while  the  information  charges  sell- 


Digitized  by  Google 


870Y 


niHE&ITAKOE. 


8798 


ing  "intoxicating  liquora,  to  wit,  beer",  in 
a  brottiel,  it  is  not  mibetantiftlly  variance: 
Schmeltz  V.  State,  8  O.  C.  C.  82,  4  O.  C. 
D.  287. 

The  words  "not  a  drag  store"  sufficiently 
negative  the  statute  as  to  keeping  open  a 
place  where  intoxicating  liquors  are  sold, 
but  not  as  to  the  selling  of  liquors  by  drug- 
gists: Oberer  v.  State,  8  O.  0.  C.  (N.S.)  03, 
18  O.  C.   D.   620.    See  also  Ixtoxicatiso 

See  also  the  titles  of  the  particular  offenses. 

Informations  for  violating  the  Sunday  laws 
need  not  negative  an  application  to  those 
observii^  the  seventh  day:  BUligkeimer  v. 
State,  32  O.  S.  435,  in  Ixmgsdorrs  Notes, 
642. 

An  information  under  the  common  labor 
law,  G.  C,  1 13047,  against  a  barber  for 
shaving  on  Sunday,  which  charges  no  spe- 
ciflc  act  of  shaving,  is  bad  for  uncertainty: 
Spaith  V.  State,  10  Dec.  Rep.  630,  22  Bull 
323.   See  also  Sunday  Laws. 

V.  HOW  ATTACKED. 

Formal  defects  not  objectsd  to  hy  motion 
to  quash  are  waived,  and  this  applies  to  in- 
formations: Barttett  V.  State,  28  O.  S.  669, 
in  Longsdorfs  Notes,  431. 

The  accused  may  demur  to  an  information 
where  the  facts  stated  therein  do  not  con- 
stitute an  offense  punishable  by  the  laws 
of  this  state:  Davis  v.  State,  32  O.  8.  24, 
III  Longsdorfs  Notes,  618. 

A  prisoner  may  waive  an  examination  be- 
fore a  justice,  and  submit  to  be  bound  over, 
although  he  has  pleaded  not  guilty,  and 
it  is  error  in  the  probate  court  to  quash 
the  information  because  its  truth  had  not 
been  inquired  into  by  the  justice:  folate  v. 
Ritty,  23  O.  8.  562,  III  Longsdorfs  Notes, 
146.    See  also  Examination  of  Accused. 

INFORMATION  AND 
BELIEF. 

See  AiTiDATlT. 

INFORMERS. 

See  Penal  and  Qui  Tah  Actions. 


INFRINGEMENT. 

See  CoPYBiOBT;  Patent;  Tudb-icamks 
AND  Trade  Names. 

INFRINGEMENT  OF 
JURY  TRIAL. 

See  Tsial. 

IN  FUTURO. 

See  FoTURE  Ihtbbests. 

IN  GOOD  FAITH. 

See  Bona  Fide  Bctss;  Fraud  and  DBCEn. 

INGRESS  AND  EGRESS. 

See  WatS;  Landlobd  and  Tenant. 

IN  GROSS. 

See  Easehbnt. 

INHABITANCY. 

See  DouicnjL 

INHABITANTS  OF  AD- 
MITTED TERRITORY. 

See  Municipal  Cobporationb. 

INHABITED  DWELLING. 

See  Abson  and  Otrbb  Bubninos;  Bubo- 

LABT  AND  OTHER  BREAKINQS. 

INHERITABLE  BLOOD. 

See  Descent  and  Dibtribution. 

INHERITANCE. 

See  Descent  and  Distkibution. 
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INHERITANCE  TAX. 

Scope  Note. — Indvdes  defittition;  collatwU  inheritance  tax  and  direct  inheritanoe  (a«. 
EcKludeu  taxation  m  general. 

Cam  S«f  ennee. 

For  inheritance  tax,  see  also  Taxation. 

AlfALYTICAL  OUTLIHS. 

I.  Definition. 

n.  Collateral  Inheritanoe  Tax. 


m.  Direct  Inheritance  Tax. 

I.  DEFINITION. 

A  tax  on  inheritance  is  an  ezciBe  tax, 
that  is,  it  is  a  tax  on  the  rights  to  re- 
ceive property  aa  diBtinguiBhed  from  a  tax 
on  the  property  itself:  State  T.  Quitbert,  70 
0.  S.  229,  IV  Longsdorf'fl  Notes,  973;  State 
V.  Ferria,  53  O.  S.  314,  IV  Longsdorf'e  Notes, 
602;  Hagerty  v.  State,  55  O.  S.  613,  IV 
Longsdorf's  Notes,  675  [affirming  Dyer  v. 
Hagertjf,  12  O.  C.  C.  606,  5  O.  C.  D.  701]. 

n.    COLLATERAL  INHERITANOE  TAX. 

An  earlier  form  of  G.  C,  f  5331  (81  v. 
189;  act  of  April  20,  1894),  was  not  un- 
constitutional by  reason  of  ita  diBcriroina- 
tion  between  collateral  kindred:  Hagerty  v. 
State,  em  ret.,  56  O.  S.  613,  IV  Longsdorf's 
Notes,  676. 

The  property  "which  shall  pass  by  sale" 
within  the  meaning  of  the  act  is  such  only 
as  paasea  in  transactions  which  are  in  fact 
gifts,  though  in  form  sales,  and  the  act 
does  not  restrict  the  right  to  dispose  of 
property  by  sale  for  a  valuable  considera- 
tion, which  the  parties,  in  good  faith,  deem 
adequate:  Hagerty  v.  State,  ex  rel.,  55  O. 
S.  613,  IV  Longsdorf's  Notes,  675. 

Personal  property  which  is  located  in 
Ohio  is  subject  to  the  inheritance  tax, 
whether  the  owner  resides  within  the  state 
or  without  it:  Jn  re  Estate  of  Speers,  4  O. 
N.  P.  238,  6  O.  D.  (N.P.)  398. 

A  bequest  to  the  wife  of  an  adopted  son 
is  subject  to  this  tax:  In  re  Hvnnewell,  3 
O.  L.  R.  52. 

A  legacy  to  a  stepson  is  subject  to  this 
tax:  In  re  Hooper,  4  O.  N.  P.  186,  6  O.  D. 
(N.P.)  560. 

If  the  testator  has  bequeathed  a  debt  due 
from  the  executor  to  him  to  such  executor, 
in  lieu  of  his  statutory  compensation,  such 
debt  is  not  taxable  upm  the  excess  thereof 
over  the  statutory  compensation,  if  it  is 
not  clear  that  the  amount  of  such  debt 
is  man  than  reasonable  cfmipensatlon  for 


the  work  necessary  to  settling  such  estate: 
in  re  Hooper,  4  O.  N.  P.  186,  6  O.  D.  (N.P.) 
560. 

The  amount  of  the  tax  is  not  to  be  com- 
puted upon  the  amount  of  the  l^acy  after 
deducting  the  amount  of  the  tax:  In  re 
Hooper,  4  0.  N.  P.  186,  6  0.  D.  (N.P.)  560. 

A  contingent  devise  is  not  taxable  until 
it  becomes  vested:  In  re  Hooper,  4  0.  N.  P. 
186,  6  0.  D.  (N.P.)  660. 

Compensation  for  services  for  which  pro- 
vision is  made  by  will  is  not  subject  to 
this  tax:  In  re  Hooper,  4  0.  N.  P.  186,  6 
O.  D.  (N.P.)  560. 

A  bequest  to  a  priest  for  the  purpose  of 
saying  masses  is  subject  to  this  tax:  £df- 
toriat,  38  BulL  304. 

Where  the  probate  court,  in  the  settle- 
ment of  the  estate  of  a  decedent,  determines 
the  liability  of  a  devise,  l^acy,  bequest  or 
inheritance  to  pay  a  collateral  inheritance 
tax,  under  the  provisions  of  O.  C,  S  5331, 
appeal  may  be  taken  by  either  party  to  the 
controversy  regarding  the  tax,  from  fbe 
judgment  of  tlie  probate  court,  to  the  court 
of  common  pleas  as  authorized  by  O.  C, 
g  5344 ;  and  where  the  state,  or  the  prose- 
cuting attorney  in  behalf  of  the  state,  takes 
the  appeal,  it  may  be  done  without  giving 
an  undertaking  for  such  appeal,  and  with- 
out filing  the  written  notice  of  an  inten- 
tion to  appeal  provided  for  in  G.  C,  g  11207. 
The  appeal  may  be  perfected  by  either 
party  according  to  the  provisions  of  G.  C, 
H  11212  and  12226:  Humphreys  v.  State, 
70  O.  S.  67,  IV  Longsdorf's  Notes,  968. 

Boards  and  societies  and  auxiliaries  there- 
to, which  are  incorporated  and  organized 
under  the  laws  of  other  states,  for  "pur- 
poses of  purely  public  charity  or  other  ex- 
clusively public  purposes,"  are  not  "institu- 
tions" of  that  class  in  this  state  within  the 
meaning  of  Q.  C,  i  6331 ;  and  where  tliey 
are  entitled  to  receive  property  within  the 
jurisdiction  of  this  state,  by  deed  of  gift, 
bequest  or  devise,  such  gift,  bequest  or  de- 
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vise  is  liable  to  a  collateral  inheritance  tax 
as  provided  in  this  section,  although  some 
of  the  charitable  work,  operations  and  enter- 
prises of  the  institutions  so  incorporated  and 
organized  are  carried  on  within  this  state. 
The  statute  so  construed  is  not  obnoxious  to 
the  second  section  of  our  bill  of  rigbte,  nor 
to  the  fourteenth  amendment  to  the  consti- 
tution of  the  United  States:  Humphreys  v. 
State,  70  O.  S.  67,  IV  Longsdorfs  Notes, 
968. 

If  a  will  which  is  executed  in  this  state, 
passes  to  one  who  is  not  related  to  the  tes- 
tator, real  and  personal  propert^r  situated 
in  this  state,  and  sucli  legatee  and  devisee 
is  appointed  executrix,  and  after  accepting 
such  trust  resigns  without  complying  with 
the  provisions  of  G.  C,  §  5331,  and  the  fol- 
lowing section,  it  is  the  duty  of  the  probate 
court  to  appoint  an  administrator  dc  bonis 
non  with  the  will  annexed  to  comply  wth 
tlie  requirements  of  such  statute :  Cham- 
berlain V.  Stecher,  78  O.  S.  271. 

Bequests  to  the  Presbyterian  Church  part 
to  be  used  in  Ohio,  but  the  greater  part 
thereof  to  be  used  elsewhere,  are  not  exempt 
since  they  are  not  for  the  benefit  of  the  in- 
habitants of  this  state:  In  re  Broum,  13 
O.  D.  {N.P.)  168  [affirmed,  Humphreys  v. 
State,  1  O.  C.  C.  (N.S.)  1,  14  O.  C.  D.  238]. 

III.    DIRECT  INHERITANCE  TAX. 

A  law  of  a  general  nature,  whioh  is  in 
full  force  in  every  part  of  the  state,  com- 
plies with  Art.  II,  §  26,  of  the  constitution, 
requiring  laws  of  a  general  nature  to  IiaTe 
uniform  operation  throughout  the  state; 
State,  ew  tel.,  v.  Ferris,  53  O.  S.  314,  IV 
Longsdorfs  Notes,  602  [afflrming.  State,  ea> 
ret.,  V.  Ferris,  9  O.  C.  C.  298,  6  0.  C.  D. 
I&81. 

The  act  of  April  20,  1894,  entitled:  "An 
aet  to  impose  a  direct  inheritance  tax,"  (91 
v.  166),  by  its  exemption  from  taxation 
of  the  right  to  receive  or  succeed  to  estates 
not  exceeding  twenty  thousand  dollars  in 
value,  and  taxing  the  whole  right  of  receiv- 
ing or  succeeding  to  estates  which  exceed 
tliat  sum  in  value,  and  in  taxing  at  a  higher 
rate  per  centum  the  right  to  receive  or  suc- 
ceed to  estates  of  larger  value  than  to  estates 
of  smaller  value,  is  in  conflict  with  section  2 
of  the  bill  of  rights  of  the  constitution  of 
this  state,  which  declares  that:  "All  polit- 
ical power  is  inherent  in  the  people.  Govern- 
ment is  instituted  for  their  equal  protection 
and  benefit;"  and  the  whole  act  is  therefor 
unconstitutional  and  void:  State,  ex  rel., 
v.  Ferris,  53  O.  8.  314,  IV  Longsdorfs 
Notes,  602  [aflirming,  State,  ex  rel.,  v.  Fer- 
ris, 9  O.  C.  C.  298,  6  0.  C.  D.  158]. 

The  direct  inheritance  tax  law  of  April 
25,  1904  (97  V.  398),  was  held  to  be  uncon- 
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stitutional:  State,  ex  rel.,  y.  Ouilbert,  70 
O.  S.  229,  IV  Longsdorfs  Notes,  973. 

See  also  Hostetter  v.  State,  5  O.  C.  C. 
(N.S.)  337,  16  O.  C.  D.  702  (reversed,  Eury 
V.  State,  72  O.  8.  448,  IV  Longsdorfs  Notes, 
992]. 

The  act  passed  and  approved  April  25, 
1904  (97  V.  398),  entitled:  "An  act  to  im- 
pose a  tax  upon  the  right  to  succeed  to,  or 
inherit,  property,"  is  not  retroactive,  and 
applies  only  to  such  rights  arising  on  a  death 
occurring  on  or  subsequent  to  that  day : 
Fury  V.  State,  72  0.  S.  448,  IV  Longsdorfs 
Notes,  992  [reversing  Hostetter  v.  State,  5 
O.  C.  0.  337,  16  O.  C.  D.  702]. 

The  direct  inheritance  tax  law  was  held 
not  to  apply  to  vested  estates  where  the 
death  had  occurred  prior  to  the  passage  of 
this  act:  In  re  Bushnell,  2  0.  N.  P.  (N.S.) 
673,  50  Bull.  87. 

The  act  of  April  2,  1906  (98  v.  229), 
which  repealed  the  direct  inheritance  tax 
law  of  April  25,  1904  (97  v.  398),  was  not 
affected  in  its  operation  by  G.  C,  {  26,  with 
reference  to  the  effect  of  repealing  statutes; 
and  accordingly  the  right  to  collect  such 
tax  terminated  when  the  act  took  effect: 
FHend  v.  Levy,  76  O.  S.  26,  IV  Longsdorfs 
Notes.  1022. 

INHUMAN  TREATMENT. 

See  ASSAULT  and  Battebt;  Assault  with 
Intent;  Divobck,  Aukokt  asd  Custodt  or 
Childben;  Pabent  and  Child. 

INITIAL  CARRIERS. 

See  Cabhdebs. 

INITIALS. 

For  initials,  see  also  Naubs. 

For  suing  by  initials,  see  Attachubnt; 
Pleadings;  Judqment. 

The  filing  with  the  clerk  of  the  court  of 
common  pleas  of  the  transcript  of  a  magis- 
trate's judgment  does  not  create  a  lien  upon 
the  real  estate  of  the  debtor  as  against  title 
of  a  subsequent  bona  fide  vendee,  where  the 
debtor  was  sued  by  initial  letter  and  the 
action  was  not  one  which  fell  within  the 
statutory  exception  for  the  naming  of  a  party 
defendant  by  initial  letter  or  a  contraction 
of  his  name  and  the  purchaser  was  without 
actual  knowledge  of  the  filing  of  such  lien 
or  judgment:  Meade  v.  Hawkins,  12  O.  N. 
P.  (N.S.)  605,  22  O.  D.  (N.P.)  729. 

In  attachment  proceedings  before  a  justice 
of  the  peace  jurisdiction  is  not  defeated  by 
the  fact  that  the  defendant  was  sued  by  his 
initials  instead  of  his  full  name:    fmsey  Oo. 
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T.  Beimerabtffer,  IZ  O.  C.  C.  (NS.)  m, 
23  0.  a  D.  82. 

Where  Initials  have  been  common^  used 
by  any  IndiTidual  in  the  touiaaetion  of  bia 
boriness  affairs,  and  he  luui  been  enninonly 
deilgnated  by  suoh  and  he  had  been  known 
to  ^e  plaintiff  1^  bia  initials,  a  motion  to 
set  aside  an  attachment  will  not  be  on  the 
ground  that  he  bad  been  snad  by  his  initials 


instead  of  his  Christian  and  middle  names: 
DanieU  T.  Taylor,  13  0.  C.  C.  (N3.)  116, 
21  0.  G.  D.  611  [affirmed,  without  opinion, 
Dantelt  T.  Taylor,  86  0.  8.  807]. 

INITIATIVE  AND  REFER- 
ENDUM. 

See  CoHSTTTunoNAL  Law. 


INJUNCTION. 

Scope  Note. — Includes  definition,  nature  and  olasaification,  general  jtrinoiplee  govern' 
ing,  rights  proteoted  by  injunction,  furisdiotUm,  partite,  pleading,  notice,  interlooutory 
hearing,  final  hearing,  evidence,  decree,  accounting,  diaeolutUm  and  modification,  review, 
hond,  and  injunction  as  basis  for  aotion  of  nuUtotOM  pro8«Mtf«m.  Bwdudee  furiedietion 
md  proeeedinga  in  eqtnty  in  general,  and  prooeeding  in  oases  c/  oontempt. 

Cross  References. 

For  injunction  as  a  remedy  against  illegal  taxation,  see  also  Taxation. 

For  injunction  as  a  remedy  against  ill^al  assessments,  see  also  AsBnsiiKiraa. 

For  injunction  as  a  remedy  sgainst  nuisances,  see  also  Muisakcss. 

For  injiinction  as  a  means  of  protecting  rights  in  watera  and  watercoorses,  see  Watbs 

AND  WaTEBCOUBSES. 

For  injunction  as  a  remedy  against  the  unlawful  exercise  of  the  power  of  eminent 
domain,  see  also  EHnanr  Douain. 

For  injunction  as  a  remedy  against  tlie  unlawful  emstruetion  of  dltehei,  see  also 

DnOHBB. 

For  injunction  as  a  remedy  against  a  fraudulent  judgment,  see  JunouENT. 

For  injunction  as  a  remedy  against  illegal  public  contracts  or  the  illegal  expenditure 
of  public  funds,  see  also  Pubuc  Contbaotb;  Taxation. 

For  injunction  as  a  remedy  against  boycotts  or  strikes,  see  Botcottb  and  Stbxkes. 

For  injunction  as  a  means  of  enforcing  conveyances  in  deeds,  see  also  Deeds. 

For  injunction  as  a  remedy  against  the  misuse  of  trade-marks  or  trade  names,  see 
also  Tbade-marks  and  Trade  Nahes. 

For  Injunction  as  a  remedy  for  mforcing  conv^ances  in  leases,  see  LANDunn  and 
Tenant. 

For  injunction  as  a  remedy  in  cases  inToMng  street  railways  or  intenuban  railwi^ 
aee  Stsbst  Railwats  and  Intebusban  Railways. 

For  injunction  as  a  remedy  against  waste,  see  also  Wabte. 

For  injunction  as  a  ranedy  against  the  obstruction  of  easements,  see  EASsinNT. 

For  injunction  as  a  means  of  protecting  property-rights  in  streets,  see  also  Stbebts. 

For  iajuncUons  as  a  means  of  enforcing  rights  in  parks,  see  also  Pabks  and  Fnsuc 
Grounds. 

For  injunction  as  a  means  of  enforcing  contracts,  see  also  Contracts. 
'  For  injunction  as  a  means  of  restraining  wrongful  actions  by  municipal  corporations 
or  the  officers  thereof,  see  also  MnNioiPAi,  Corfobations. 

For  injnnetion  as  a  remedy  against  the  wrongful  interferences  with  contracts,  see  also 
CoNnAoia. 

For  the  protection  of  Interests  in  partnership  1^  Injunction,  see  Partnibbhif. 
For  injunction  as  a  remedy  against  the  unauthorized  practice  of  medicine,  see  Pnrsi- 

OIAira  AND  SUBORONB. 

For  injunction  aa  a  remedy  against  the  unlawful  orders  of  the  publie  serrlee  oom- 
misrion,  see  Pubuo  Sektiob  Couussion. 

For  injunction  as  a  remedy  to  protect  the  rights  of  abutting  or  adjoining  owners,  see 
Abuttzno  Owners  ;  AiuoiNiNa  Owners. 

For  control  ot  corporations  by  injunction,  see  also  Corforations. 

For  etmtrol  of  common  carriers  hy  Injunction,  see  also  Oabbiebs, 

For  the  appointment  of  receivers,  see  Receivers. 

For  proceedings  to  quiet  title,  see  QtnETiNO  Title. 

For  questions  of  speeifle  performance,  see  Speohio  Fxsporhanoil 
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For  juriBdiction  of  courts  id  matters  of  iDjunction,  »ee  Coobtb;  JuBismonoN. 

Tot  qaestions  of  Abatement  and  reriTor,  flee  ABAXxatMxn  aud  Rmrw  or  Aonom. 

For  questioiu  of  parties,  see  also  Pabtib. 

For  questioiu  of  pleadings,  see  also  PLumnoB. 

For  disobedience  of  aa  otAbt  of  injnnctionf  see  Oohteupt. 

For  review  of  Injunction  hy  proceedings  In  error,  see  also  Bbbqb. 

For  questions  of  appeal,  see  also  Atbeajm. 

For  injonction  as  affecting  the  running  of  the  statute  of  limitations,  see  also  Lzifi- 

TATIOVS,  StATDTK  OF. 

For  qnestions  of  coats,  see  Costs. 

For  questions  of  estoppel,  see  Eviona^ 


AHALTTICAL  ffUTLDnC. 

I.  Deflnition,  8813. 

IL  Nature  and  Olassification,  8813. 

A.  Nature,  8813. 

B.  Prohibitory  injunctions,  8814. 

C.  Mandatory  injunctions,  8814. 

D.  Temporary  injunctions,  8814. 

E.  Permanent  injunctions,  8815. 

m   0«neral  Prinoiplei  Qoveming  Injunotion,  8815. 

A.  Caution  required,  8815. 

B.  Existence  and  nature  of  right,  3815, 

1.  In  general,  8815. 

2.  Clearly  established,  8816. 

3.  Doubtful  rights,  8817. 

4.  Civil  rights  protected,  8817. 

C.  Existence  and  nature  of  injury,  8818. 

1.  Threatened  injury,  8818. 

2.  Continuing,  8819. 

3.  Nature,  8820. 

a.  Special,  8820. 

b.  Substantial,  8820. 

c.  Irreparable,  8822. 

D.  Motive  of  complainant,  8823. 

E.  Relative  inconvenience  and  injury^  8824. 

F.  Application  of  equitable  maxims,  8825. 

G.  Existence  of  other  remedied,  8826. 

1.  At  law,  8826. 

a.  In  general,  8826. 

b.  Damages,  8829. 

2.  Statutory,  8830, 

3.  Bond,  8830. 

4.  Petition  in  error,  8831. 

5.  Remedy  outside  the  courts,  8831. 

H.  Former  injunction,  8832. 

I.  Effect  of  former  judgment,  8832. 

J.  Multiplicity  of  suits,  8832. 

K.  Laches,  ivaiver  and  estoppel,  8833. 

L.  Courts  in  which  relief  may  be  had,  8838. 

1.  Injunction  by  state  courts,  8838. 

2.  Injunction  by  federal  courts,  8838. 
M.B(ir,8839. 

N.  Other  questions,  8839. 
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IV.  BlghU  Protected  b7  InJiuiGtioii,  8840. 

A.  Public  officersj  hoards  and  mwmipalitieSf  8840. 

1.  Power  to  enjoin,  8840. 

a.  In  matters  of  discretion,  8840. 

b.  Other  questions,  8842. 

2.  Particular  officers,  8842. 

a.  State  officers,  8842. 

b.  County  officers,  8843. 

aa.  OonuniBSioners,  8843. 
bb.  Auditor,  8845. 
cc.  Treasurer,  8845. 
dd.  Other  officers,  8845. 
e.  Township  trustees,  8846. 

d.  Board  of  education,  8847. 

aa.  Injunction  against,  8847. 
bb.  Injunction  for,  8849. 

e.  Board  of  equalization,  8849. 
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g.  Receiver  of  national  bank,  8850. 

3.  Elections,  8851. 

4.  Exercise  of  office,  8851. 

5.  Removal  of  officers,  8852. 

6.  Inspection  of  public  records,  8853. 

7.  Injunction  against  municipality,  8853. 

a.  In  general,  8853. 

b.  Appropriation  of  property,  8855. 

c.  Nuisance,  8856. 

d.  Illegal  ordinance,  8856. 
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8871. 

ii.  Grant  and  misuser  of  franchise,  8871. 
jj.  Vacation  of  streets,  8873. 

Use  and  improvement  of  streets,  8873. 
11.  Criminal  proceedings,  8874. 

B.  Acts  of  private  corporations,  8874. 

1.  Management,  8874. 

a.  Acts  of  offlcera,  8874. 

b.  Transfer  of  stock,  8876. 
e.  Inspection  of  books,  8877. 

d.  Expulsion,  8877. 
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f.  Retirement  and  voting  of  stock,  8878. 
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b.  Act  illegal  or  unauthorized,  8884. 

c.  Act  legal  and  authorized,  8885. 

d.  To  restrain  discrimination,  8886. 

3.  Acts  for  protection  of  the  public,  8887. 

4.  To  compel  performance  of  conditions  of  franchise,  8889. 

C.  Against  interference  with  fraiu^iaes,  8890. 
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2.  Breach,  8893. 
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3.  Trade  name,  8908. 

4.  Trade-marks,  8910. 
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6.  Agreement  not  to  compete,  8911. 

7.  Interference  with  mail,  8912. 

8.  Unlawful  competition,  8913. 

9.  Acts  of  labor-unions,  8914. 
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0.  In  aid  of  an  action  at  law,  8956. 
P.  Againat  arhitrationf  8957. 
Q.  Against  judgments,  8958. 

1.  When  proper,  8958. 

a.  Valid  judgments,  8958. 
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A.  In  supreme  court,  8970. 
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C.  In  superior  court  of  CindnnaU,  8971. 
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E.  Concurrent  jurisdiction,  8972. 
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8.  Taxpayer,  8977. 
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c.  Motive,  8980. 
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e.  Attorneys'  fees  and  costs,  8985. 
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B.  Defendant,  8986. 
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VnL  Notice,  8990. 
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Xn.  Decree,  8993. 
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ZnL  Aocannting  and  Compensation,  9001. 
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A.  In  general,  9001. 
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ZV.  Beview,  9004. 

A.  Error,  9004, 

B.  Appeal,  9005. 

ZVt  Bond,  9007. 

A.  Necessity  for  bond,  9007. 

B.  Effect  of  failure  to  give  bond,  9007, 

C.  Construction  of  bond,  9007. 

D.  Additional  bond,  9008. 

E.  Action  on  h<md,  9009. 

1.  PreliminaiT  requisites,  9009. 

a.  Decision  that  injunctxoxi  should  not  have  been 

issued,  9009. 

b.  Necessity  for  issoanoe  of  execution,  9010. 

2.  Damages,  9011. 

3.  Pleading  and  proof,  9012. 

XVn.  Injnnction  aa  Orounda  for  Malidoiu  ProMcutkm,  9013. 


L  DEFINITION. 

An  injunctioai  is  on  firder  mode  by  a  court 
MHomaiiding  the  parties  to  whom  it  is  ad- 
dressed to  refrain  from  doing  certain  design 
nated  acts  whieli,  if  done,  would  violate 
eitlier  the  perwmal  or  properly  rights  of 
otiim:  Engine  Co.  r.  Beniier,  14  0.  D.  (N. 
P.)  «67. 

An.  injunction  is  an  eztraordinuy  remedy 
granted  only  where  the  proof  is  clear  that 
the  injury  {b  certain,  m^rial  end  substan- 
tial: Batecks  t.  inm  Co.,  16  O.  D.  <N.F.) 
SO. 


n.   NATURE  AND  CLASSIFICATION. 
A.  Natubb. 

An  injuncttoD  is  classified  under  the  code 
as  a  proTisionai  remedy,  a  temporary  order, 
and  when  granted  a  temporary  remedy.  It 
is  not  a  judgment:  Manaington  T.  RaU\Bay, 
8  O.  L.  R.  451,  16  O.  P.  D.  652. 

A  writ  of  injunction  ia  remedial  in  its 
nature  and  can  not  be  uaed  to  control  per- 
sonal conduct  beyond  the  limits  of  the  juris- 
diction of  the  court  iesuing  it:  Baaehall  Co. 
T.  Lajoie,  13  O.  D.  (N.P.)  504. 

Injunction  and  apeciflc  performance  are  in- 
terdependent remedies:  Rogerg  v.  RaUtoay  Co., 
12  O.  D.{N.P.)  136. 

Injunction  will  only  lie  against  that  which 
has  already  been  done,  not  against  what  may 
be  done:  Aydelots  T.  OvMrnnati,  10  O.  D. 
(NJ.)  710. 

A  court  will  grant  a  perpetual  injunction 
only  when  a  party  shows  a  clear  right 
thereto :  Spongier  T.  Cleveland,  48  O.  S.  626, 
IV  LongadorFs  Notes,  181. 

The  power  to  grant  an  injunction  is  one 
of  the  extraordinary  powers  of  a  court  of 
equity  and  should  be  exercised  only  where 
the  law  on  account  of  its  nairersality  of 


application  is  insufficient  to  afford  a  remedy; 
PotoeU  T.  A9kviUe»  11  O.  N.  P.  <K.S.)  S69, 
21  O.  D.  (NJ.)  434. 

B.  PBOHxmoRr  iNJUiTOnoHS. 

A  prohibitory  injunction  is  a  command  to 
refrain  from  doing  a  particular  act:  Spong- 
ier T.  Cleveland,  43  0.  S.  626.  IV  Longs- 
dorfs  Notes,  181;  Jieteton  v.  Commieeionen, 
26  O.  8.  618,  m  Longsdorfs  Notes,  834; 
Lemheck  y.  Xye,  47  0.  S.  336,  IV  Longs- 
dorfs Notes,  876. 

C.  IfucnansT  IirjimomuTB. 

"Mandatory  injunctions  being  framed  in 
an  indirect  form,  compel  the  defendant  to 
restore  things  to  their  former  condition,  and 
virtually  direct  the  defendant  to  do  an  act": 
Barriaon  v.  Oraighead,  7  Dee.  Rep.  984,  4 
BulL  600. 

The  practice  of  granting  mandatory  in- 
junctions or  provisional  injunctions  prohib- 
iting in  form,  hut  in  substance  requiring 
some  positive  act  to  be  done,  is  so  well  estab- 
lished as  a  part  of  ordinary  chancery  practice, 
that  it  will  not  he  understood  to  be  pro- 
hibited by  the  code,  unless  the  language  of 
the  code  is  clearly  inconsistent  with  it.  The 
code  limits  provisional  injunctions  to  the 
prohibition  of  the  doing  or  the  continuance 
of  an  act:  Harrison  v.  Craighead,  7  Dee. 
Rep.  634,  4  Bull-  600. 

D.  TEHFOKAST  iNJUn 0TI0H8. 

A  temporary  restraining  order  or  a  pre- 
liminary injunction  is  a  provisional  remedy, 
and  is  allowed  or  disallowed  without  inten- 
tion on  the  part  of  the  court  of  thereby 
forecasting  what  may  he  the  final  decree  on 
full  hearing:  Oould  v.  RaUvtay,  10  0.  N.  P. 
(N.S.)  120,  21  O.  D.  (N.P.)  783. 
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The  office  of  a  temporary  injunction  ie  to 
forbid  the  doing  of  the  threatened  acts  until 
the  case  can  be  heard  upon  its  merits,  and  a 
final  decree  entered:  B098  v.  Columbus,  8 
0.  N.  P.  420,  11  0.  D.  (N.P.)  879. 

E.  Pkbma^vert  IxjuNcnons. 

A  court  will  grant  a  perpetual  injunction 
only  when  a  party  shows  a  clear  right  there- 
to: Spongier  V.  Cleveland,  43  0.  S.  526, 
IV  Longsdorfs  Notes,  181. 

The  burden  of  establishing  a  right  to  a 
perpetual  injunction  claimed  by  a  party  to 
an  action,  is  upon  such  party:  Spongier  v. 
Cleveland,  43  O.  S.  526,  IV  Longsdorf's 
Notes,  181. 

in.   GENERAL  PRINCIPLES  CfOVERN- 
ING  INJUNCTION. 

A.   CADnox  RnjuiUD. 

The  power  to  grant  writs  of  injunetim  is 
one  of  the  ortraordinary  powers  of  a  court 
of  equity  and  should  only  be  exercised  fai 
eases  where  a  great  and  important  public 
work  is  to  be  restrained  or  suspended,  to 
prevent  injuries  which  would  otherwise  be 
irreparable,  or  when  the  magnitude  of  the 
injury  to  be  dreaded  is  so  great,  and  the  risk 
so  Imminent,  that  no  prudent  person  would 
think  of  incurring  it:  Stewart  v.  Railroad, 
14  O.  35S,  I  Ix>ngsdorf's  Notes,  674. 

The  power  to  grant  an  injunction  is  one 
of  the  extraordinary  powers  of  a  court  of 
equity  and  should  be  exercised  only  where 
the  law  on  account  of  its  universality  of 
application  is  insufficient  to  afford  a  remedy : 
PoweU  V.  AshvilU,  11  O.  N.  P.  (N.S.)  360, 
21  0.  D.  (N.P.)  434. 

B.    EXISTEIfCE  AND  NaTUBB  OF  RTQHT. 

1.    In  Oerteral. 

The  court  will  look  to  the  substantial 
rights  of  parties,  and  not  to  mere  irregulari- 
ties in  the  exercise  of  sucti  rights,  in  grant- 
ing an  injunction:  Hamillon  v.  Gas  Light 
Co.,  8  O.  N.  P.  319,  11  0.  D.  (N.P.)  513. 

On  motion  for  a  preliminary  injunction 
the  court  will  consider,  not  whether  the  ap- 
plicant has  actually  a  right  but  whether  he 
has  a  fair  question  to  raise  as  to  its  exist- 
ence: Hotel  Co.  V.  McClain,  2  O.  N.  P. 
247,  4  0.  D.   (N.P.)  309. 

To  enable  a  taxpayer  to  sue  on  t>ehalf  of 
-a  municipal  corporation  under  Q.  C,  8S  4311 
and  4314,  such  taxpayer  must  be  shown  to 
have  an  interest:  Butting  v.  Cincinnati,  1 
O.  C.  C.  323,  1  O.  C.  D.  178;  Yaple  v.  Mor- 
gan, 2  O.  G.  C.  406,  1  O.  C.  D.  557  rnffirnied. 
without  opinion,  Yaple  T.  Morgan,  25  Bull. 
333];   Johmon  v.  Strert  Railroad  Co.,  9 


Dec.  Rep.  71,  10  Bull.  345;  Webb  v.  Oaa  Fuel 
Co.,  9  Dec.  Rep.  662,  16  Bull.  121;  Cincin- 
nati V.  Allison,  12  O.  D.  (N.P.)  376. 

In  order  that  a  taxpayer  may  bring  an 
action  under  G.  C,  8  4311,  specifying  the 
grounds  upon  which  a  city  solicitor  shall 
apply  for  injunction  he  need  not  have  a 
private  interest  to  protect  an  injury  pe- 
culiar to  himself  in  order  to  proceed  under 
G.  G.,  {4314:  Rogers  v.  RailKog  Co.,  12 
O.  D.   (N.P.)  136. 

Where  an  abutting  property  owner  brings 
an  action  to  enjoin  an  obstruction  of  the 
public  highway,  he  must  rely  upon  his  pri- 
vate ri^t  to  sustain  his  action:  Mondle  v. 
Plow  Co.,  6  O.  N.  P.  294,  9  O.  D.  (N.P.) 
281. 

Where  land  is  designated  on  a  duly  re- 
corded plat  as  a  "public  square,"  this  does 
not  of  itself  vest  title  in  the  city,  unless 
such  "public  square"  is  accepted  by  ordi- 
nance or  some  other  act.  And  in  this  situa- 
tion an  owner  of  property  abutting  on  the 
space  designated  as  "public  square"  has  not 
such  an  interest  as  to  give  him  title  in  fee, 
but  he  has  such  an  interest  therein  as  to 
entitle  him  to  an  injunction  to  restrain  an 
interference  with  his  interest  therein;  Lunk- 
enheimer  Co.  v.  Cincinnati,  3  O.  C.  C.  (N.S.) 
143,  13  O.  C.  D.  617. 

Hie  prosecution  of  a  lawful  business  can 
not  be  enjoined  until  the  plaintiff  has  first 
established  his  right  by  an  action  at  law: 
Downs  V.  Clay  Co.,  9  O.  C.  C.  (N.S.)  345. 
19  O.  C.  D.  328. 

Injunction  and  not  mandamus  is  the  proper 
remedy  for  a  member  illegally  expelled  from 
a  club;  Cheney  v.  Keteham,  S  O.  N.  P.  139. 
7  0.  D.  (N.P.)  183.   See  also  Cobfohations. 

2.    Clearly  Established. 

A  court  of  equity  will  grant  a  perpetual 
injunction  only  when  a  party  shows  a  clear 
right  thereto;  Kpangler  v.  Cleveland,  43  O. 
S.  526,  IV  Longsdorf's  Notes,  181;  Walker 
V.  Railroad  Co.,  8  O.  38,  I  Longsdorf's  Notes, 
410;  OoodaH  V.  Croflon,  33  O.  S.  271.  Ill 
Longsdorf's  Notes.  672;  Schaaff  v.  Railiray 
Co.,  16  O.  C.  C.  2.'»2,  8  O.  C.  D.  688;  Fisher 
V.  Hotel  Co.,  4  O.  N.  P.  329,  7  O.  D.  (N.P.) 
67;  Furniture  Co.  V.  Raihray,  7  O.  N.  P. 
640,  10  O.  D.  (N.P.)  218;  Stetcart  V.  Rail- 
road, 14  O.  353,  I  Longsdorf's  Notes,  674. 

The  burden  of  establishing  a  right  to  a 
perpetual  injunction,  claimed  by  a  party  to 
an  action,  is  upon  such  party:  Spongier  v. 
Cleveland,  43  O.  S.  526,  IV  Longsdorfs 
Notes,  181. 

To  entitle  a  party  to  an  injunction  pen- 
dente lite,  he  must  show  a  clear  right  there- 
to, and  must  further  show  that  he  can  not 
obtain  complete  justice  on  the  final  decree 
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if  everything  is  not  kept  in  statu  quo  until 
flnal  deciBion:  Ross  v.  Columbus,  8  O.  N. 
P.  420,  U  O.  D.  (N.P.)  679. 

The  constrnction  of  a  street  railroad  will 
not  be  enjoined  at  the  suit  of  one,  whose  title 
is  disputed :  Sicing  v.  Traction  Co.,  15  O. 
D.  (N.P.)  70,  1  Hosea,  260. 

A  party,  to  have  an  ertraordinary  remedy, 
as  attachment  or  injunction,  must  make  out 
a  clear  case:  Egan  v.  Lumsden,  13  Dec. 
Rep.  103,  4  O&E.  161.  2  D.  168.    See  ateo 

ATTACHKEIfT. 

3.   Doubtful  Rights. 

Biquity  will  not  assume  the  functions  of  a 
court  and  disentangle  a  complicated  real  es- 
tate title  as  a  basis  for  granting  an  injunc- 
tion, especially  where  the  plaintiff  is  not  in 
possession.  Where  bis  right  is  doubtful  and 
the  facts  not  definitely  ascertained,  his  right 
must  first  be  established  at  law:  Swing  Y. 
Traction  Co.,  16  O.  D.  (M.P.)  70.  1  Hosea, 
260. 

Injunction  will  not  lie  if  there  is  any 
doubt  about  complainant's  rights:  Bryan  v. 
Chyne,  10  Dec.  Rep.  5»d,  22  Bull.  165. 

An  injunction  will  not  lie  to  restrain  a 
tenant  in  possession  of  a  permanent  lease- 
hold from  the  commission  of  waste,  where 
there  is  no  showing  that  the  lease  provides 
against  waste,  or  averment  or  proof  that  the 
security  will  be  impaired  or  that  the  tenajit 
under  the  lease  is  insolvent:  Fowler  v. 
CJnldren's  Borne,  10  0.  N.  P.  (N.S.)  557. 

The  purchaser  of  a  specified  amount  of 
land,  cut  off  by  accurate  survey  from  one 
side  of  a  larger  tract  belonging  to  the 
grantor,  does  not  acquire  title  to  an  addi- 
tional strip  lying  outside  of  bis  surveyed 
line,  to  which  he  contends  his  predecessor 
acquired  title  by  adverse  possession  through 
a  mistake  as  to  the  location  of  the  true 
boundary  line;  and  in  the  absence  of  the  pre- 
decessor in  title  as  a  party  to  the  case,  the 
owner  of  the  adjoining  lands  will  be  granted 
an  injunction  against  occupancy  of  said 
strip  by  the  grantee  of  said  predecessor  in 
title:  Loughridge  T.  Sartahom,  14  0.  C. 
C.  (N.S.)  161,  23  O.  C.  D.  547. 

4.    CioU  Rights  Protected. 

There  is  no  rule  or  principle  of  equity 
that  warrants  the  interference  by  injunc- 
tion to  restrain  the  exercise  of  a  function 
of  a  co-ordinate  branch  of  a  government: 
Rwlioag  Co.  v.  Board  of  Equalization,  8  O. 
N.  P.  487,  11  O.  D.  (N.P.)  629. 

Injunction  will  not  lie  where  interference 
with  property  rights  does  not  go  beyond  a 
reasonable  exercise  of  executive  discretion: 
DiBtilling  Co.  v.  Brovm,  8  O.  N.  P.  (N.S.) 
106,  Ifl  O.  D.   (N.P.)  661. 


Equity  has  no  jurisdiction,  in  matters  po- 
litical, illegal  or  immoral,  as  to  enforce  a 
penal  statute,  or  redress  a  public  wrong: 
Fisher  v.  Hotel  Co.,  4  O.  N.  P.  329,  TOD. 
(N.P.)  67. 

An  injunction  restraining  the  officers  of 
election  from  counting  certain  ballots  east 
at  an  election  for  delates  to  such  conven- 
tion  is  void  for  want  of  jurisdiction,  and 
the  parties  enjoined  are  not  punishable  for 
contempt  for  violating  such  order:  In  re 
Contempt  Proceedings  v.  Orear,  6  O.  N.  P. 
312,  9  0.  D.  (N.P.)  299. 

Courts  of  equity  can  not  restrain  the  mem- 
bers of  political  conventions  or  members  of 
the  committee  on  credentials  from  arbitrarily 
seating  a  certain  delegate  therein:  In  re 
Contempt  Proceedings  v.  Orear,  6  0.  N.  P. 
312,  9  0.  D.   (N.P.)  299. 

It  is  the  duty  of  a  widow  as  the  heir  or 
next  of  kin  of  her  deceased  husband  to  dis- 
pose of  his  body  in  a  reasonable  and  sani- 
tary nuuiner,  and  where  in  conformity  with 
his  expressed  desire  she  elects  to  cremate  his 
body,  injunction  will  not  lie  against  that 
method  of  disposal,  where  based  only  on 
sentimental  objections  to  ervmation  on  the 
part  of  other  near  relatives:  Etsamt  t. 
Evans.  12  O.  N.  P.  (NiJ.)  «lfl,  23  O.  D. 
{NJ».)  375. 

C.    EZISTBNOB  AND  NATUBB  OT  InJUKT. 


1.    Threatened  Injury. 

An  injunction  will  not  be  granted,  unless 
the  evidence  shows  a  probability  of  the  de- 
fendant doing  the  act  which  is  sought  to  be 
restrained:  Fritter  v.  Boht,  2  O.  N.  P.  {N. 
a.)  365,  14  O.  D.   (N.P.)  710. 

An  action  to  enjoin  is  not  prematurely 
brought  where  defendant  has  made  no  threats 
or  declarations  of  intention  to  act,  if  there 
is  good  reason  to  believe  that  the  defendant 
will  proceed  to  act  and  complete  measures 
then  in  progress  for  such  act:  iVnoCon  T. 
Commissioners,  26  O.  8.  818.  Ill  LongsdorPs 
Notes,  334. 

A  threat  to  do  the  wrong,  with  the  power 
to  do  it,  is  sufficient.  The  court  will  not 
wait  for  the  actual  commencement  of  the 
work:  McArthur  v.  Kelly,  5  O.  139, 1  Longs- 
dorfs  Notes,  254. 

Where  in  a  dispute  over  a  boundary,  an 
injunction  was  granted  to  enjoin  an  actual 
or  threatened  trespass — such  as  throwing 
down  plaintiff's  fences,  closing  up  his  roads, 
etc.:  Culver  v.  Rodgers,  33  O.  S.  537,  III 
Longsdorf's  Notes,  688. 

An  electric  light  company  will  not  be  en- 
joined from  putting  wires  within  three  or 
four  feet  of  plaintiff's  wires,  if  the  bulk  of 
evidence  is  against  sensible  diminution  of 
current  by  induction,  and  the  linemen  will 
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not  be  in  danger  U  earefal,  except  in  cer- 
tain work  when  the  defendant's  current 
must  on  notice  be  stopped.  The  danger  from 
breaks,  etc,  during  storms  is  too  uncertain 
to  consider.  But  the  injunction  must  be 
with  these  limitations  and  with  leave  to 
move  to  modify  if  actual  experiment  shows 
injury:  Telegraph  Co.  v.  ZAgkt  Co.,  9  Dec 
Rep.  540,  14  Bull.  827. 

Well'founded  apprehension  of  mischief  is 
not  sufficient.  The  mischief  must  be  certain 
and  its  approach  imminent.  Temporarily 
laying  a  track  in  a  street  along  the  river 
front  until  the  bank  could  be  filled  out  wider 
is  a  mere  apprehended  evil,  not  enjoinable, 
and  if  it  prove  injurious  the  injunction 
can  go  to  compel  other  motive  power  or  a 
reflation  of  trains:  Sargent  v.  Railtoay, 
12  Dec  Rep.  23,  1  H.  52. 

The  practice  of  medicine  or  surgery  will 
not  be  enjoined  merely  because  such  prac- 
tice is  unskillful  and  patients  may  be  in- 
jured rath^  than  benefited  thereby,  or 
because  the  patients  are  deceived  by 
false  claims  of  skill:  Merz  v.  Murchison, 

II  0.  C.  C.  (N.8.)  458,  20  O.  C.  D.  646. 
See  also  Physicians  and  Subobons. 

Threatened  or  probable  waste  will  be  en- 
joined, but  no  injunction  will  issue  l>ecause 
of  previous  waste  if  there  is  no  intention 
to  commit  it  or  reason  to  apprehend  such 
intention:  Crockett  v.  Crockett,  2  0.  S.  180, 
I  IiongsdorTB  Notes,  1038.   See  also  Waste. 

Injunction  will  only  lie  against  that  which 
has  already  been  done,  not  against  what  may 
be  done:  Aydelote  v.  OUteinnati,  10  O.  D. 
.  (NJ.)  710. 

2.  OoniiMuing. 

Where  numerous  acts  are  being  committed, 
and  tiieir  continuance  threatened,  under  a 
claim  of  ri^t,  by  one  person  on  the  land 
of  another,  which  acts  constitute  trespass, 
and  the  injury  resulting  from  each  act  is, 
or  would  be,  trifling  in  amount  as  compared 
with  the  expense  of  prosecuting  actions  at 
law  to  recover  damages  therefor,  the  owner 
may  resort,  in  the  first  instance,  to  a  court 
of  equity  for  appropriate  relief:  Lembcck  v. 
Ifye,  47  0.  S.  336,  IV  Longsdorfs  Notes,  376. 

Injunction  lies  where  the  cause  of  action 
is  continuing  and  the  nature  of  the  damages 
are  not  susceptible  of  proper  assessment  by 
a  jury:    Stines  v.  Dorman,  25  0.  8.  680, 

III  Longsdorfs  Notes,  265. 

Bnt  where  there  is  no  claim  of  a  right  to 
commit  waste,  or  any  intention  to  commit 
it,  or  reason  to  apprehend  such  intention, 
an  injunction  ought  not  to  lie  allowed  merely 
because  the  tenant  in  possession  did,  at  a 
previous  time,  commit  waste:  Crockett  j. 
Crockett,  2  O.  S.  180,  I  Longsdorfs  Note^ 
1038. 

26-0 


The  fact  that  illegal  or  fraadulmt  acts 
have  been  committed  by  the  directors  is  no 
gronnds  ior  an  Injunction.  There  must  be  a 
repetifi<m  of  the  fraudulent  acts:  Banittge 
Co.  T.  ReJm,  6  O.  N.  P.  185,  8  O.  D.  (N.P.) 
694. 

3.  Natttrt. 
(a)  BpeokO. 

To  entitle  a  party  to  any  relief  by  in- 
junction, the  inconvenience  he  suffers  must 
differ  in  kind  from  that  of  the  general  pub- 
lic, and  not  only  in  degree:  Manufacturing 
Co.  Y.  Beattj/,  Q5  0.  8.  264,  IV  Longsdorfs 
Notes,  886. 

An  injunction  will  not  lie  on  the  petition 
of  a  proper^  owner  against  the  connecting 
of  buildings  on  opposite  sides  of  the  street 
by  a  bridge  twenty  feet  above  the  pavement, 
where  the  ingress  and  egresa  of  the  plain- 
tiff  is  in  no  wise  impaired,  and  the  injury 
which  he  will  sustain,  if  any,  is  not  differ- 
ent in  kind  from  that  suffered  by  the  public 
at  large:  Offutt  Y.  Cincinnati,  11  O.  C.  C. 
(N.S.)  357,  21  O.  C.  D.  58. 

The  laying  of  a  spur  track  across  the 
sidewalk  on  the  opposite  side  of  the  street 
from  plaintiff's  property,  and  the  building 
of  an  overhead  track  above  it,  does  not 
entitle  him  to  relief  on  the  ground  that  he 
has  suffered  injury  of  a  special  kind  peculiar 
to  him  and  not  shared  by  him  in  common 
with  the  other  lot  owners:  Smedea  v.  Rail- 
road Co.,  16  0.  D.  (N.P.)  743,  1  Hosea,  10, 
4  0.  L.  R.  44. 

(b)  a«b»taiMal 

In  granting  the  extraordinary  remedy  of 
injunction  the  court  will  look  to  the  sub- 
stantial rights  of  the  parties,  and  not  to 
mere  irr^ularities  in  the  exercue  of  such 
rights:  Hamilton  T.  Qae  Light  Co,,  8  O.  N. 
P.  310,  11  O.  D.  {N.P.)  513. 

Taking  merest  legal  figment  of  property 
without  real  substance  will  not  entitle  to 
injunction:  Ra\lu>ay  Co.  v.  Traneportafion 
Co.,  1  0.  C.  C.  (N.S.)  117,  15  O.  C.  D.  146. 

Court  of  equity  will  not  grant  an  injunc- 
tion for  a  mere  trespass  on  land:  Bank  v. 
DehoU,  1  O.  S.  591,  I  LongBdorfB  Notes, 
1009;  Roa»  v.  Page,  6  O.  166,  I  Longsdorfs 
Notes,  330;  Young  T.  Spongier,  2  O.  0.  C. 
549,  1  O.  C.  D.  639. 

Injunction  lies  though  treapasses  are  small 
and  trifling  and  damages  so  small  that  suits 
at  law  to  recover  would  be  impracticable: 
Pollock  v.  Ship  Building  Co.,  66  O.  S.  656, 
IV  Longsdorfs  Notes,  700. 

A  court  of  equity  ought  not  to  enjoin  an 
important  improvement,  when  the  prospect 
of  injury  to  private  property  ie  very  doubt- 
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ful:  Bimonmm  v.  Richardson,  2  O.  N.  P. 
(N.8.)  170,  15  O.  D.  (N.P.)  33. 

An  injunction  will  not  lie  to  prevent  the 
carrying  forward  of  a  public  work  of  »ucli 
importance  as  tlie  changing  of  grade  cross- 
ings of  steam  railways,  where  no  danger  ez- 
ifltg  of  substantial  loss  to  an  abutting  prop- 
erty  owner,  and  the  mode  open  to  him  for 
recovering  compensation  is  alone  involved: 
Battking  Co.  y.  Cleveland,  I  O.  N.  P.  (N.S.) 
493,  14  0.  D.  (N.P.)  33. 

Inasmuch  as  a  private  corporation,  engaged 
in  a  private  bueinesH,  has  no  right  to  impose 
an  additional  burden  upon  the  easement  in 
the  street  of  an  abutting  owner  against  his 
otasait  and  without  making  compensation 
to  him  therefor,  notwithstanding  the  grant 
of  a  municipal  franchise  to  so  use  the  street, 
an  injunction  at  the  suit  of  the  corporation 
to  restrain  such  owner  from  interfering  with 
it  in  such  use  of  the  street  will  not  lie  where 
It  ^ipeara  that  the  injury  to  his  property 
would  be  appreciable,  but  beyond  this  the 
amount  of  the  dam^s  he  would  sustain 
thereby  is  immaterial:  Oag  Co.  T.  Town- 
$mi,  1  O.  N.  P.  (N.S.)  289,  14  O.  D.  {N.P.) 
6. 

An  oil  lease,  i.  e.,  an  exclusive  grant  for  a 
term  of  the  right  to  bore  for  oil  and  gas,  with 
ri^t  of  way  for  access  and  pipes,  the  rent 
being  a  share  of  the  product,  and  the  owner 
resoring  a  right  to  farm  the  land,  grants  no 
interest  in  the  land  but  only  an  incorporeal 
hereditament.  Accordingly,  a  railroad  ob- 
taining a  right  of  way  from  the  ownn  need 
not  condemn  the  lessees'  right,  for  that  would 
admit  an  interest  in  the  land.  But  the  lessee 
is  entitled  to  protection,  as  it  has  valuable 
rights.  Injunction  will  not  issue  if  the  rail- 
road will  protect  pipes  laid  and  to  he  laid, 
nor  on  account  of  the  danger  of  fires,  if  such 
danger  will  imly  arise  from  negligence  of  the 
railroad,  and  the  presumption  is  that  the 
use  will  lie  careful:  Oil  Co.  v.  Railroad,  4 
O.  C.  C.  210,  2  O.  C.  D.  505. 

Where  a  city  has  paid  damages  assessed 
for  change  of  grade,  but  has  not  appropriated 
the  right  to  slope  for  the  fill  upon  plaintifTs 
land>  and  the  improvement  has  progressed 
without  objection  by  plaintiff,  and  a  slope 
upon  his  ground  will  be  no  real  injury,  but 
to  require  the  city  to  put  up  a  retaining 
wall  will  t>e  a  great  expense  and  is  not  prac- 
tical, an  injunction  against  sloping  upon 
plaintiff  will  not  be  granted,  but  he  will  be 
left  to  his  legal  remedies:  Fogarty  V.  Cin- 
cinnati, 7  O.  N.  P.  100,  9  0.  D.  (N.P.)  753. 

The  laying  of  a  railway  track  across  a 
street  which  forms  a  cul-de-sac  constitutes 
an  injury  which  may  be  enjoined  if  it  appear 
that  the  injury  is  material  and  substantial 
in  character:  Lumber  Co.  v.  Railwajf,  11  O. 
N.  P.  (N.S,)  289. 


On  the  ^estion  of  allowing  a  tnnporary 
restraining  order  and  permitting  it  to  con- 
tinue until  a  full  hearing  is  had,  the  relatiTe 
rights  of  the  partly  and  the  injury  to  each 
by  a  contimianee  of  the  order  will  be  con- 
sidered, and  tlw  ttatiu  ^uo  will  be  main- 
tained by  granting  the  order  where  the  in- 
jury to  the  moving  party  will  be  immediate, 
certain,  and  great  if  it  is  denied,  while  the 
loss  or  injury  to  the  opposing  party  by  its 
continuance  will  l>e  comparatively  insignifi- 
cant: Gould  V.  Railtcay,  10  O.  N.  P.  (N.S.) 
129,  21  O.  D.  (N.P.)  733. 


(c)  Irreparable. 

A  mere  averment  of  irreparable  injury  is 
not  sufficient  on  demurrer  to  entitle  plain- 
tiff to  an  injunction;  Von  Wert  v.  Webster, 
31  O.  S.  420.  Ill  Longsdorfs  Notes.  694; 
Wood  V.  PleaaaMt  Ridge,  12  O.  C.  C.  177, 
5  O.  C.  D.  616. 

To  entitle  complainant  to  a  permanent  in- 
junction the  injury  roust  be  irreparable.  An 
authorized  railroad  trade  ncrou  a  street  is 
not  an  irreparable  injury.  But  trains  on 
such  tracks  may  be  restrained  nntil  trial: 
Railroad  Co.  v.  Cincinnati,  8  Dec  Rep.  654, 
8  Bull  334. 

An  averment  of  irreparable  injury  alleged 
to  be  threatened  by  exercising  a  disputed 
appointing  power  is  not  made  out  if  the  in- 
jury is  to  result  from  the  usurpation  of  the 
future  appointees,  tiius  requiring  a  new 
agency  to  act:  Reentelin  T.  Jfos&y,  47  O. 
S.  570,  IV  Longsdorfs  Notes,  396. 

While  a  court  of  chancery  will  restrain 
by  injunction  the  doing  of  an  act  from  which 
irreparable  injury  may  be  done  to  individ- 
uals, or  great  public  injury  ensue,  the  sur- 
veyors of  a  public  road  can  not  have  an  in- 
junction, to  prevent  the  obstructing  of  a 
public  road:  Putnam  T.  Valentine,  fi  O. 
187,  I  Longsdorfs  Notes,  262. 

Suspension  of  a  member  from  a  Chamber 
of  Commerce  until  he  submits  to  a  public 
reprimand,  is  not  an  irreparable  injury,  and 
injunction  will  be  refused.  If  he  had  a  de- 
fense he  should  have  made  it  at  the  trial: 
Bishop  V.  Chamber  of  Commerce,  6  O.  N".  P. 
365,  5  O.  D.  (N.P.)  356. 

An  election  about  to  be  lield  to  fill  tlie 
place  of  a  director  alleged  to  be  ineligible 
will  not  be  enjoined,  for  no  irreparable  in- 
jury will  result:  Hooe  v.  Hall,  9  O.  C.  C. 
654.  4  O.  C.  D.  547. 

A  court  of  equity  will  determine  the  va- 
lidity of  a  license  ordinance  upon  application 
for  an  injunction  against  its  enforcement, 
where  the  injury  threatened  would  be  irrep- 
arable  or  a  multiplicity  of  actions  may 
arise:  Handley  v.  WesterviUe,  10  0.  N.  P. 
(N.S.)  521,  21  O.  D.  (N.P.)  491  [for  deci- 
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sion  on  merits,  see  Handle^  V.  Wetterville, 
12  0.  N.  P.  (N.8.)  105]. 

The  arreat  of  one  who  is  maintaining  a 
bakery  below  ground  vould  not  cause  him 
such  irreparable  injury  as  would  warrant  a 
court  of  equity  in  preventing  a  threatened 
arreat  by  injunction:  Bernhardt  v.  Keama, 
12  0.  N.  P.  (N.S.)  208,  22  O.  D.  (N.P.)  707. 

A  public  work,  as  building  a  railway,  will 
not  be  enjoined  unleaa  injuries  would  other- 
wise be  irreparable  or  so  great  that  no  pru- 
dent person  would  incur  it,  nor  If  the  com- 
plainant's right  is  doubtful  or  an  ordinary 
action  or  suit  adequate:  Stewart  v.  RaU- 
road,  14  O.  353,  I  Longsdorf  s  Notra,  674. 

In  the  present  state  of  knowledge  of  cQn- 
trolling  natural  gaa  it  ia  bo  probable  that 
its  perils  can  not  be  mastered  that  the  owner 
of  a  freehold  in  subsurface  coal  can  enjoin 
the  surface  owner  from  sinking  a  gas  well 
from  its  surface  through  the  mine  into  the 
gaa  region  below  the  mine.  He  is  not  obliged 
to  submit  to  the  perils  of  its  eac^  into  the 
mine,  in  view  of  Uie  obstacles  to  surmounting 
its  hazards:  Iron  Workg  v.  OiU,  9  Dec. 
Bep.  481,  14  Bull  112. 

Injunction  against  the  owner  of  the  servi- 
ent estate  resuming  possession  of  a  strip 
claimed  to  be  a  right  of  way  from  plaintiff 
to  the  highway  will  not  be  granted  unless 
irreparable  damages  are  done,  and  this  is  not 
shown  if  the  way  is  not  averred  to  be  the 
only  access,  or  that  plaintiff  wiU  not  be  able 
to  move  the  threatened  obaimetion,  or  that 
a  multiplicity  of  suits  will  be  prevented: 
7onng  T.  Spongier,  2  0.  C.  O.  649,  1  0.  C. 
D.  0S6.   See  also  Easbusmt. 

D.  Motive  or  Cohplaiitant. 

There  is  no  requirement  in  the  statute 
O.  C,  1 4314,  that  the  taxpayer  shall  be  free 
from  personal  motive;  and  a  complaint  in 
such  a  suit  at  bar  that  the  plaintiff  is  not 
sincere  in  his  action  for  the  protection  of 
the  public  but  is  in  fact  acting  for  other 
street  car  lines  will  be  disregarded:  Ray- 
nolda  v.  Cleveland,  2  O.  C.  C.  (N.S.)  130, 
14  O.  C.  D.  215  [reversing,  Raynold»  v. 
Cleveland,  13  0.  D.  (N.P.)  1251- 

A  taxpayer  suing  under  G.  C,  1 4314,  to 
enjoin  the  sale  of  municipal  bonds,  whoae 
sole  purpose  is  to  favor  a  water  company  as 
against  the  municipality  and  prevent  the 
municipality  from  building  its  own  water- 
■fforlos,  and  who  has  been  indemnified  from 
the  paymoit  of  costs  and  expenses  of  such 
suit,  has  no  standing  in  court  and  the  suit 
should  be  dismissed:  Vadakin  y.  (7n*IIy,  7 
0.  0.  C.  (N.S.)  341,  18  O.  C.  D.  634  [af- 
firming. Vadakin  v,  CrUly,  3  O.  N.  P.  (N.S.) 
609,  16  O.  D.  (K.P.)  719,  and  affirmed,  with- 
out opinion,  Vadakin  t.  Orilljf,  73  0.  S.  880]. 


E.   Relative  lycowvyuMOE  Am  Injtibt. 

An  injunction  will  not  be  granted  when  it 
is  unconscionable  to  grant  the  same,  even 
thou^  a  legal  right  is  about  to  he  violated ; 
and  where  the  legal  right  arises  out  of  a 

decree  of  court,  rendered  by  mistake,  an 
injunction  is  properly  refused:  Parsons  v. 
Ohio  Pail  Co.,  6  O.  C.  C.  (N.S.)  116,  17  0. 
C.  D.  162  affirmed,  without  opinion,  Parsons 
V.  Ohio  PaU  Co.,  74  0.  S.  464J. 

On  motion  for  a  preliminary  injunction, 
the  court  will  consider,  not  whether  the  ap- 
plicant has  actually  a  right,  but  whether 
he  has  a  fair  question  to  raise  as  to  its 
existence;  also  whether,  on  balance  of  con- 
venience or  inconvenience  to  one  or  the  other 
party  interference  is  expedient:  Hotel  Co, 
V.  McClain,  3  0.  N.  P.  247,  4  O.  D.  (N.P.) 
309. 

Where  grave  questions  of  law  are  involved, 
including  the  constitutionality  of  the  statute 
under  which  defendants  claim  to  be  acting, 
and  the  property  righta  of  the  plaintiff  will 
be  jeopardized  by  enforcement  of  the  statute 
while  comparatively  slight  injury  will  result 
from  delay  in  its  enforcement,  a  preliminary 
injunction  will  be  granted  to  preserve  the 
status  quo  until  the  court  haa  been  given 
opportunity  to  properly  consider  and  deter- 
mine the  questions  in  issue:  Chemical  Co. 
V.  Calvert,  8  O.  N.  P.  (N.S.)  361,  19  O.  D. 
(N.P.)  571. 

On  the  application  to  the  court  for  mi 
injunction,  it  is  the  duty  of  the  court,  where 
the  rights  are  at  all  doubtful,  to  look  to 
the  balance  of  inconvenience  between  the 
parties  which  would  be  caused  by  granting 
the  writ:  Hepburn  v.  Voute,  7  0  N.  P.  290, 
5  O.  D.  (N.P.)  311. 

In  granting  an  injunction  all  the  equities 
should  be  considered,  and  the  injury  which 
would  be  done  to  the  defendant  by  granting 
it  should  be  compared  with  the  injury  which 
would  result  to  the  complainant  by  with- 
holding it:  Botel  Co.  V.  McClain,  3  O.  N. 
P.  247,  4  0.  D.  (N.P.)  300;  Dinette  v. 
Loiorie,  6  O.  N.  P.  892,  9  O.  D.  (N.P.)  S45. 

Preponderance  of  harm  and  inconvmience, 
as  small  damages  on  one  side  and  great 
on  the  other^  can  not  avail  to  prevent  in- 
junction where  a  substantial  1^1  right  is 
invaded  and  the  rights  and  its  violation  are 
clear  t  Shaw  v.  Forcing  Co.,  7  0.  N.  P.  234, 
10  O.  D.  (N.P.)  107. 

A  tonporary  restraining  order  or  a  pre- 
liminary injunction  is  a  provisional  remedy, 
and  is  allowed  or  disallowed  without  inten- 
tion on  the  part  of  the  court  of  therdty  fore- 
casting what  may  he  the  final  decree  on  full 
hearing;  and  on  the  question  of  allowing 
such  an  ordor  ami  prrraitting  it  to  continue 
until  a  full  hearing  ia  had.  the  relative 
rights  of  the  parties  and  the  injury  to  ^h 
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by  a  continuance  of  the  order  will  be  con- 
aidered,  and  the  ttatut  quo  will  be  main- 
tained hy  granting  the  order  where  the  in- 
jury to  the  moving  party  will  be  immediate, 
certain  and  great  if  it  ia  denied,  while  the 
Ion  or  injury  to  the  opposing  party  by  it^ 
continuance  will  be  comparatively  innignift- 
cant:  Oould  v.  BoiitPOy,  10  O.  N.  P.  (N.S.) 
129,  21  O.  D.  (N.P.)  733. 

To  grant  a  temporary  order  the  balance 
of  inconvenience  or  miechief  must  prepon- 
derate on  plaintiff's  aide,  and  the  defendant 
muat  not  be  deprived  of  hia  rights,  in  case 
the  order  is  wrong.  The  public  inconvenience 
also  will  I>e  considered.  A  refusal  of  the 
order  may  be  conditioned  on  defendant  doing 
acta  or  securing  profits:  Railroad  v.  Cincin- 
naH,  7  Dec.  Rep.  125,  1  Bull.  134. 

Where  a  party's  rights  have  been  invaded 
for  a  public  purpose  he  will  be  remitted 
to  an  action  for  damages  rather  than  in- 
junction if  the  public  inconvenience  will  be 
great.  Thus,  if  a  street  railway  has,  with- 
out appropriating  plaintiff's  rights,  run  ita 
cars  every  half  hour  for  60  days,  though 
under  prompt  protest,  until  its  line  has  be- 
come a  route  of  public  travel,  injunction  will 
be  refused:  Railway  v.  Railicay,  7  0.  N. 
P.  211,  1  0.  D.  (N.P.)  33  [otherwise  contra 
on  appeal,  Railioay  v.  RaUtoay,  10  O.  C.  C. 
168,  «  0.  C.  D.  678]. 

A  temporary  injunction  against  a  public 
ImprOTcment,  as  levees,  new  river  channels, 
etc.,  will  be  dissolved  U  this  will  best  sub- 
serve general  safety  and  produce  the  lesser 
of  two  evils:  Keonu  Dayton,  1  Dayton 
Term  Rep.  (Iddings)  10. 

If  greater  injury  may  remit  from  grant- 
ing than  from  refuring  injunction,  or  the  In- 
(Mmvenienee  seems  equal,  injunction  will  be 
refused  until  the  rights  of  the  parties  are 
determined  by  action  at  law:  Diaaettv  v. 
Loiorte,  6  0.  N.  P.  302,  9  O.  D.  (N.P.)  645. 

A  preliminary  mandatory  injunction 
■mounting  to  ordering  specific  performance 
win  be  refused  where  d^endant  desires  to 
answer  to  the  merits,  and  the  public  might 
be  more  incommoded  tiian  benefited:  Cin~ 
OHMMtl  v.  BOtlroad,  7  Dec.  Rep.  249,  2 
Bua  17. 

F.   Appuoatiok  or  Equitablb  Maxihs. 

An  injunction  will  be  denied  on  the  ground 
that  plaintiff  does  not  come  into  court  with 
clean  handa,  where  the  plaintiff  who  is  not 
an  abutting  owner,  purchased  the  fee  of  a 
small  section  of  land  subject  to  a  railroad 
right  of  way  for  the  sole  purpose  of  taking 
advantage  of  the  necessities  of  a  pipe  line 
company  by  enjoining  the  use  of  such  right 
of  wsy  under  a  license  from  the  railroad 
company:    Hmvkiiu  v.  Pipe  Line  Co,,  6  0. 


N.  P.  (N.S.)  668,  18  O.  D.  (N.P.)  SS3. 
See  also  Equity. 

G.   ExiaTENCE  or  Othsb  Rehbum. 
1.   At  Law, 
(a)    in  Oentnt, 

An  injunction  should  not  be  granted  where 
there  is  an  adequate  remedy  at  law:  Coe 
V.  Railroad  Co,,  10  O.  8.  372,  II  Longsdorfs 
Notes,  442;  Arnold  v.  Van  Wert,  3  O.  C. 
C.  646.  2  O.  C.  D.  314;  Turnpike  Co,  v. 
Comn»iMioner«,  6  0.  N.  P.  423,  7  0.  D.  (N. 
P.)  609;  Fogariy  T.  dnoimtati,  7  0.  N.  P. 
100,  9  0.  D.  (N.P.)  763;  Kngine  Oo,  v. 
Bmrner,  14  O.  D.  (N.P.)  367. 

Equity  ia  not  the  forum  to  enforce  crim- 
inal laws  where  specific  provision  has  been 
made  for  the  arrest,  reeb-aint,  and  poniali- 
ment  of  those  who  commit  or  threatoi  acts 
of  violoiee  toward  Uie  person  or  properfy  of 
another;  nor  is  jurisdiction  conferred  by 
reason  of  the  failure  or  r^nial  of  the  proper 
officers  to  enforce  the  law:  Bngkte  Co,  v. 
ffeitner,  14  0.  D.  (N.P.)  367. 

A  threatened  arrest  of  a  baker  for  main- 
taining his  bakery  below  ground,  as  forbid- 
den by  G.  G.,  1 1012,  can  not  be  enjoined 
on  the  ground  of  unconstitutionality  of  the 
statute,  when  no  seizure  of  property  is  threat- 
ened, for  the  remedy  at  law  is  adequate: 
Bernhardt  v.  Keamg,  12  0.  N.  P.  (N.8.) 
298,  22  O.  D.  (N.P.)  707. 

A  writ  of  injunction  will  be  denied  where 
the  plaintiff's  right  is  doubtful,  or  wbne  an 
action  at  law  or  in  equity,  prosecuted  in 
the  ordinary  mode,  will  afford  adequate  re- 
dress:  Btetcart  v.  Raiiroad,  14  O.  363,  I 
Longsdorf'a  Notes,  674. 

A  forfeiture  can  not  be  enforced  by  injunc- 
tion, but  the  party  will  be  left  to  his  rem- 
edy at  law:  Coe  v.  RaUuMy  Co.,  10  O.  8. 
372,  II  Longsdorf'a  Notes,  442. 

Injunction  will  not  lie  to  compel  payment 
of  money  only:  8amp9ett  v.  JffatAer,  11  Dec. 
Rep.  351,  26  Bull.  166. 

Enforcement  of  a  midnight-closing  ordi- 
nance by  the  officers  will  not  be  enjoined 
on  the  ground  of  ite  invalidity  until  declared 
invalid  at  law,  for  the  remedy  at  law  ia  ade- 
quate: Cavanaugh  v.  Cleveland^  6  0.  N.  P. 
423,  8  0.  D.  (N.P.)  329. 

Injunction  will  not  lie  where  proceedings 
are  instituted  to  appropriate  part  of  rail- 
road's lands  for  street  purposes.  It  baa  an 
adequate  remedy  at  law:  RaHroad  Co,  r. 
Hyde  Park,  4  O.  N.  P.  296,  6  0.  D.  (N.P.) 
327. 

Where  it  is  possible  to  acquire  rights  un- 
der a  contract  by  a  partial  assignment  there- 
of, injunction  would  not  lie  to  enforce  sueh 
rights  but  the  assignee  would  he  reaMeted 
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to  hifl  action  at  law:  y.  Y.  A  Bermudez 
Co.  T.  Herrmann,  6  0.  C.  G.  (N.S.)  431, 

17  O.  0.  D.  094. 

A  coaii  of  equity  will  not  mtertain  a  fluit 
to  enjoin  Uie  stringing  of  additional  wirea 
by  a  teldgraph  company  upon  a  pole  in  the 
street  in  front  of  premites.  The  owner  will 
be  remitted  to  bis  remedy  at  law:  Wirih 
T.  Cable  Oo^  7  O.  G.  G.  200,  4  O.  C.  D.  «01. 

Injunction  ia  the  proper  remedy  for  the 
abutting  owner  on  a  highway  against  a  tele- 
graph or  telephone  company  which  attempts 
to  construct  its  line  oo  the  highway  without 
obtaining  his  consent  or  otherwise  acquiring 
the  right  to  do  so,  and  the  abutting  owner's 
right  thereto  is  not  defeated  by  a  right  of 
action  to  sue  for  the  amount  claimed  ae 
damages:  Dentjcr  v.  Telephone  Co.,  8  O.  N. 
P.  ««6,  10  0.  D.  (N.P.)  273. 

The  general  rule  is,  that  "an  account  for 
wasto  committed  is  only  consequential  upon 
an  injunction,  or  upon  some  other  matter  of 
original  jurisdiction;  it  is  not  in  itself  a 
substantive  ground  of  equitable  relief,  as  the 
remedy,  at  law  is  adequate":  Crockett  v. 
Crockett,  2  O.  8.  180,  I  Longsdorf's  Notes, 
1038. 

Ii^unction  will  be  refused  to  abutting 
owner  against  constructing  railroad  trestle  in 
streets  when  there  is  an  adequate  remedy  at 
law  and  no  material  injur}'  to  property  is 
shown:  Railway  Oo,  v.  Railicay  Co.,  2  O. 
N.  P.  (N.S.)  237,  15  0.  D.  (N.P.)  112. 

The  right  to  appear  before  council  and 
object  to  the  passage  of  a  resolution  to  ap- 
propriate property,  etc.,  is  not  an  adequate 
remedy  at  law:  Kailway  Co.  t.  Greenville, 
69  0.  S.  487,  IV  Longsdorf's  Notes,  963. 

In  the  absence  of  express  provision  author- 
izing suits  for  injunction  in  cases  of  obstruc- 
tion in  streets  under  a  license,  the  ordinary 
rule  as  to  adequate  remedy  at  law  is  not 
available  to  defeat  an  action  to  restrain  sucb 
obstruction:  Elyria  v.  Railway  Co.,  12  O. 
D.  (N.P.)  609  [afBrmed,  Elyria  v.  Railway, 
3  O.  0.  C.  (N.a)  250,  13  0.  G.  D.  482]. 

Equity  has  jurisdiction,  notwithstanding 
tiiere  may  exist  a  kfial  remedy,  to  interfere 
by  injunction  to  prevent  a  continuing  injury 
when  the  1^1  remedy  therefor  may  involve 
a  multiplicity  of  suits  or  tlie  injury  threat- 
ens an  irreparable  damage:  BUlenbrand  v. 
BuUding  Trades  Council,  14  0.  D.  (N.P.) 
628.  1  Hosea,  827. 

The  fact  that  in  an  action  for  an  injunc- 
ti<m,  one  of  the  grounds  of  complaint  is  that 
the  defendants  acting  under  the  provisions 
of  an  nneonstitutiimal  statute  are  about  to 
publish  a  libel,  does  not  deprive  a  court  of 
equily  of  jurisdiction  in  that  behalf:  Chem- 
ical Co.  T.  Calvert,  7  O.  N.  P.  (N.S.)  103, 

18  0.  D.  (NJ>.)  583. 


An  illegal  assessment  by  county  commis- 
sioners, no  appeal  being  given,  is  enjoinable: 
Bouthard  v.  Stephens,  27  O.  S.  649,  III 
Longsdorf's  Notes,  381. 

If  a  eity  holds  a  cheeic  or  certificate  of 
deposit  to  ito  own  order  and  is  not  entitled 
to  the  money,  the  owner  will  not  be  left  to 
his  legal  remedy,  f6r  that  may  not  be  ade- 
quate, but  may  (]i>tain  injunction  against 
payment  or  collection:  Light  Co.  T.  Cmein- 
nati,  11  Dee.  Rep.  581,  28  Bull.  29  [petition 
in  error  refused  without  opinion,  Oiitoiitmati 
V.  light  Co.,  27  Bull.  412]. 

Where  driving-wheels,  detached  from  a  lo- 
comotive and  sent  here  for  repairs,  were  at- 
tached, all  the  railroad  property  being  mort- 
gaged, the  trustee,  for  the  bondholders,  is 
entitled  to  injunction  against  the  attachment, 
for  he  has  no  adequate  remedy  at  law,  either 
by  replevin,  because  the  right  of  possession 
is  in  the  railroad  company  and  not  in  him, 
nor  by  action  for  damages,  for  the  intrinsic 
value  does  not  equal  the  loss  and  inconveni- 
ence to  the  use.  Injunctions  lie  to  enforce  a 
trust  and  to  stay  waste:  Wtnsloto  v.  Iron 
Factory,  12  Dec.  Rep.  591,  1  D.  229. 

An  injunction  against  an  arroneous  exe- 
cution, issued  to  sjiotb^  county,  will,  after 
answer  to  the  merito,  without  objecting  that 
a  motion  to  set  it  aside  is  an  adequate  rem- 
edy, be  granted:  Miller  T.  Longacre,  26  0. 
S.  291,  in  Longsdorfs  Notes,  305. 

A  preliminary  injunction  against  an  exe- 
cution on  a  dormant  judgment  will  not  be 
dissolved  merely  because  the  court  would 
have  recalled  the  execution  on  motion :  Krin- 
kle  V.  Parish,  9  0.  C.  C.  141,  6  O.  C.  D.  30. 

Failing  to  object  that  there  is  an  adequate 
remedy  at  law  until  after  two  trials  below 
and  one  on  appeal  to  the  district  court,  in 
a  suit  for  injunction  against  actual  and 
threatened  trespasses,  growing  out  of  a  dis- 
pute as  to  a  boundary  line  and  a  road  be- 
tween the  parties,  by  throwing  down  plain- 
tiff's fence,  closing  ^e  road,  putting  fences 
on  his  land,  ete.,  under  a  claim  of  right,  ia 
too  late,  although  it  might  have  been  good 
before  trial  on  the  merite:  Culver  v.  Rodg- 
era,  33  O.  S.  637,  III  Longsdorfs  Notes,  688. 

It  is  too  late  to  claim  that  the  only  rem- 
edy against  an  execution  was  to  have  it  re- 
called in  the  court  issuing  it,  and  that  in- 
junction does  not  lie  after  two  trials,  on  the 
theory  that  there  was  Jurisdiction:  Meyer 
T.  Meyer,  6  Dec.  Rep.  847,  8  Am.  L.  Rec. 
426. 

The  remedy  at  law  by  setting  aside  the 
judgment  on  motion  being  adequate,  injunc- 
tion will  not  lie:    Critchfield  v.  Porter,  3  O. 

518,  I  Longsdorf's  Notes,  189;  McKee  v. 
Bank,  7  0  (pt.  2)  175,  I  Longsdorf's  Notes, 
399.   See  also  ApPBABAncE. 
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If  one  tenant  in  common  excludes  hie  co- 
tenants  from  part  of  the  land,  injunction 
will  not  lie,  for  there  is  an  adequate  rem- 
edy at  law  by  ejectment  or  trespass:  Clay 
V.  Cline,  18  O.  C.  C.  89,  9  0.  C.  D.  871. 
See  also  Tenants  in  Comuon. 

For  the  violation  of  the  rights  of  such 
ownership,  as,  for  example,  those  of  hunting 
and  trapping,  the  law  affords  no  adequate 
rfimedy,  and  injunction  lies:  Shooting  Club 
V.  Bodi,  20  O.  C.  C.  637,  10  O.  C.  D.  544. 
See  also  Waters  and  Watebcoubses. 

Wh»e  a  perpetual  injunction  against  the 
construction  and  operation  of  a  spur-track 
across  the  sidewalk  on  the  opposite  side  of 
the  street  from  plaintiff's  property,  and  the 
Imilding  of  an  overhead  track  ahove  it,  is 
sought,  a  court  of  equity  acquires  jurisdic- 
tion only  upon  proof  that:  (1)  An  injunc- 
tion is  necessary  to  preserve  the  status  and 
a  continuance  will  result  in  irreparable  in- 
jury to  the  plaintiff;  (2)  inadequacy  of  legal 
remedies;  and  (3)  that  upon  consideration 
of  relative  expense  and  inconvenience  an 
injuncticm  would  not  be  inequitable  or  op- 
pressive to  the  defendant  or  the  public  whom 
it  is  organieed  to  serve:  Bmedea  v.  Rail- 
teay,  16  0.  1>.  (K.F.}  743,  1  Hosea,  10,  4 
O.  L.  R.  44.   See  also  Railboads. 

( b )  Damages. 

An  injunction  will  be  denied  where  ade- 
quate relief  can  be  had  in  an  action  at  law 
for  damages;  Rosenatiel  v.  Jones  Bros.,  20 
O.  C.  C.  705,  6  O.  C.  D.  27 ;  8ipe  A  Sigler  v. 
Bartletty  22  O.  0.  C.  230,  12  O.  C.  D.  226. 

Where  a  consumer  in  contracting  with  a 
gas  company  to  use  their  lights  only  and  not 
to  introduce  into  or  on  his  premises  electric 
lights,  or  other  material  or  power  for  gen- 
eral illuminating  purposes  it  was  held  that 
injunction  did  not  lie  on  the  breach  of  said 
contract  as  it  was  not  shown  that  the  com- 
pany did  not  have  full  and  adequate  remedy 
in  damages,  by  a  suit  at  law:  Btetnau  v. 
Uag  Co.,  48  O.  S.  324,  IV  Longsdorf'a  Notes, 
417. 

Injunctions  are  granted  for  the  prevention 
of  irreparable  injury  or  such  an  injury  as 
can  not  be  adequately  estimated  in  damages 
at  law.  Injunction  will  lie,  therefore  to  pro- 
tect the  franchise  of  a  street  railway  com- 
pany from  invasion  or  disturbance  inasmuch 
as  the  value  of  the  right  or  cost  of  disturb- 
ance is  not  reducible  to  a  pecuniary  meas- 
ure: Railway  Co.  v.  8t.  Bernard,  8  O.  N, 
P.  288,  n  O.  D.   (N.P.)  454. 

Breach  of  an  oral  agreement  between  ad- 
joining lessees  of  oil  lands  not  to  sink  wells 
within  200  feet  of  the  division  line,  so  as 
to  avoid  interference,  is  enjoinable,  for  the 
remedy  by  action  is  inadequate  owing  to  the 


uncertainty  of  damages :  Ware  T.  Lang- 
made,  9  O.  C.  C.  85,  6  O.  C.  D.  43. 

If  the  wrong  is  continuous,  and  not  sus- 
ceptible of  proper  assessment  of  damages — 
as  an  agreement  not  to  keep  hotel  on  prop- 
erty— the  remedy  at,  law  is  not  adequate: 
Btines  V.  Dorman,  26  O.  S.  680,  III  Longs- 
dorfs  Notes,  265. 

An  agreement  that  a  party  will  not  do 
certain  specified  acts  may  be  enforced  in  a 
negative  manner  by  enjoining  the  commis- 
sion of  such  acts,  especially  where  the  acts 
prohibited  relate  to  or  interfere  with  prop* 
erty  rights  or  business,  and  damages  there- 
for,  being  speculative,  conjectural  or  uncer- 
tain, would  be  inadequate:  Rogers  v.  Rait- 
way  Co.,  12  0.  D.  (N.P.)  136. 

The  drilling  and  operating  of  an  oil  well 
on  a  city  lot,  in  .close  proximity  to  a  dwell- 
ing house  on  the  adjoining  lot,  is  dangerous 
and  annoying,  practically  destroying  the  use 
of  the  adjoining  property  for  residence  pur- 
poses so  long  as  the  well  is  operated,  and 
it  appearing  that  such  injury  will  be  a  con- 
tinuous one,  and  an  action  at  law  tta  dam- 
ages will  not  aff^ord  a  complete  and  Aleqaate 
remedy,  a  perpetual  injunction  against  such 
use  of  the  property  will  be  granted  at  the 
suit  of  the  adjoining  owner:  Cline  r.  Kirk- 
bride,  22  O.  C.  0.  527,  12  O.  C.  D.  617. 
See  also  On.  Aim  Gas. 

If  land  is  sold  by  the  acre  and  a  deficiency 
in  the  acreage  is  disGorered,  injuncticm 
against  negotiating  the  purchase  notes,  the 
amount  of  which  just  covers  the  deficiency, 
wilt  be  allowed,  although  a  money  judgment 
would  compensate  the  buyer:  Proctor  r, 
Dell,  0  Dec  Bep.  863,  17  Bull.  380. 

2.  Statutory. 

Injunction  will  not  lie  to  prevent  the  en- 
forcement of  the  Rose  county  local  option 
law,  as  an  adequate  remedy  at  law  is  afforded 
in  a  criminal  prosecution  under  the  act: 
Oaaaman  v.  Kerns,  7  O.  N.  P.  (N.S.)  626, 
19  0.  D.  (N.P.)  317. 

Injunction  will  not  lie  at  the  suit  of  a 
food  inspector  to  compel  a  manufacturer 
and  seller  of  an  article  of  food  or  drink, 
to  furnish  for  analysis,  as  provided  by  G. 
C,  ft  12758,  samples  of  the  article  manufac- 
tured or  sold.  The  remedy  for  refusal  to 
comply  with  the  requirements  of  that  sec- 
tion is  by  prosecution  under  the  succeeding 
section:  State,  ex  rel.,  v.  Dairy  Co,,  68  O. 
8.  123,  IV  J^ngsdorf's  Notes,  826. 

3.  Bond. 

If  the  ultimate  relief  is  compensation,  and 
this  can  be  adequately  granted  by  requiring 
a  bond,  injunction  will  be  refused  and  a 
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bond  required :  Turnpike  Co.  v.  Gommig- 
tionera,  6  O.  N.  P.  423,  7  O.  D.  (N.P.)  509. 

WritB  of  habeas  corpus,  petitions  in  error, 
and  suiti  on  official  bonds  afford  ample  rem- 
edy to  any  person  unlawfully  arrested  or 
whose  property  is  unlawfully  seized  under 
O.  C,  110169,  et  seq.  <98  v.  12):  Schmidt 
V.  Breiman,  4  O.  N.  P.  (N.S.)  239,  16  0. 
D.  (N.P.)  623.   See  also  Intoxicatino  Liq- 

V<HL 

The  poaseesion  of  .the  sheriff  on  attach- 
ment against  one  partner  is  necessarily  ex- 
elusive,  but  the  suspended  right  of  the  other 
revives  after  sale  in  conn^ion  with  the 
vendee.  As  the  partner  has  an  adequate 
remedy  to  retain  possession  by  giving  bond, 
no  injunction  will  issue,  ttie  property  not 
being  removed:  Stewart  T.  Hunter,  12  Dec. 
Rep.  6,  1  H.  22.   See  also  Paxtnebship. 

4.    Petition  in  Error. 

The  final  orders  of  the  township  trustees, 
establishing  ditches,  drains,  and  water 
courses,  may  be  reviewed  by  petition  in  er- 
ror, and  reversed  for  errors  apparent  on 
the  record.  Such  procedure,  and  not  injunc- 
tion restraining  the  construction  of  the  ditch, 
drain  or  watercourse,  is  the  appropriate  rem- 
edy for  the  correction  of  such  errors:  Haff 
V.  Fuller,  45  0.  S.  485,  IV  Longsdorf'a  Notes, 
293. 

An  injunction  will  not  be  allowed  if  error 
lies:  Haff  v.  Fuller,  46  O.  S.  405,  IV  Longs- 
dorfs  Notes,  203;  fjewis  v.  Laylin,  46  0. 
S.  663,  IV  Longsdorf's  Notes,  352. 

The  proper  remedy  for  one  unlawfully  ar- 
rested and  whose  vessels  and  fixtures  are 
about  to  be  seized  under  the  statute,  is  a 
petition  in  error,  or  a  suit  against  the  offi- 
cials and  their  bondsmen  for  damages,  or 
for  a  writ  of  habeas  corpus,  and  not  an  ac- 
tion for  an  injunction :  Schmidt  v.  Brennan, 
4  O.  N.  P.  (N.S.)  239,  16  0.  D.  (N.P.)  623. 

Injunction  is  not  the  proper  remedy  to 
correct  errors  in  proceedings  to  construct 
and  alter  ditches,  drains  and  water  courses; 
where  the  plaintiff  was  made  a  party  to  such 
proceedings  and  the  errors  complained  of 
appear  of  record;  a  remedy  exists  by  peti- 
tion in  error,  and  there  is  no  reason  why 
equity  should  depart  from  the  universal  rule 
of  withholding  aid  where  there  is  a  com- 
plete remedy  at  law:  Oeaae  v.  Carlisle,  15 
0.  D.  (N.P.)  435.    See  also  Ditchbs. 

5.   Remedy  Outside  ike  Courte. 

An  injunction  against  a  proposed  «tpendi- 
ture  by  a  society  or  fraternal  order  will 
not  lie  unless  the  petition  alleges  affirma- 
tively that  the  plaintiff  has  exhausted  all 
the  remedies  provided  by  the  constitution 


and  by-laws  of  the  oi^nization:  Coss  v. 
Lodge,  4  0.  C.  C.  (N.S.)  11,  14  O.  C.  D.  36. 

H.   FoRUER  Injunction. 

A  second  injunction  in  the  same  cause 
can  not  be  allowed  unless  new  matter  has 
arisen:  Bank  v.  Schultz,  3  O.  61,  I  Longs- 
dorf's Notes,  148. 

A  decree  for  an  injunction  restraining 
the  construction  of  a  dam  of  a  certnin  size 
and  cost  at  a  definite  location  is  not  a  bar 
to  a  subsequent  construction  of  a  dam  at  a 
different  location  and  of  a  different  size  and 
cost,  such  dam  being  constructed  under  a 
different  law:  Kmauss  v.  Columbus,  13  O. 
D.  (N.P.)  200. 

The  fact  that  the  plaintiff  was  a  non- 
resident of  the  city  at  the  time  of  the  deter- 
mination of  a  previous  suit  brought  by  a 
taxpayer  to  enjoin  the  issue  of  certain  mu- 
nicipal bonds,  does  not  remove  from  a  simi- 
lar action  the  bar  of  the  previous  determina- 
tion: Hallock  T.  Columbus,- 1  0.  N.  P.  (X. 
S.)  206,  13  0.  D.  (N.P.)  488. 

I.  Effect  vf  Fobuer  Judgment. 

A  judgment  of  ouster  in  a  forcible  entry 
and  detainer  proceedings  is  not  a  bar  to  an 
injunction  to  prevent  interference  with  pos- 
session: Raitz  i  Co.  v.  Dow,  10  0.  C.  C. 
(N.S.)  249,  20  O.  C.  D.  284. 

The  final  judgment  of  the  probate  court 
in  a  condemnation  proceeding  commenced  by 
an  interurban  electric  railway  company  un- 
der G.  C,  Si  11038,  et  seq.,  to  appropriate 
a  right  of  way  over  the  tracks  and  prop- 
erty of  a  steam  railroad  company  i»  res  ju- 
dicata as  to  all  questions  involving  the  pri- 
vate rights  of  each  company  in,  about,  and 
over  the  crossing;  and  such  questions  can  not 
be  relitigated  in  an  action  commenced  by  the 
latter  to  restrain  the  former  company  from 
appropriating  and  using  such  right  of  way, 
notwithstanding  such  action  was  commenced 
prior  to  tiie  commencement  of  the  appropria- 
tion proceeding:  Railroad  Co.  t.  Traction 
Co.,  4  O.  C.  C.  (N.a)  329,  16  0.  C.  D.  1 
[affirming.  Railroad  Co.  v.  Traction  Co.,  1  O. 
N.  P.  (N.S.)  29«,  14  O.  D.  (N.P.)  143]. 
See'  also  Railboads. 

J.   Multiplicity  of  Suits. 

A  court  of  eqnity  will  intervene  by  in- 
junction to  prevent  a  multiplicity  of  suits, 
and  it  is  not  a  prerequisite  that  the  plaintiff 
should  have  first  established  his  rights  by 
an  action  at  law;  Schofield  v.  Railway  Co., 
43  O.  8.  971,  IV  Longsdorfs  Notes.  188; 
Railu>ay  Co.  v.  Gopenhacer,  12  O.  C.  C.  (X. 
S.)  69,  21  O.  C.  D.  615:  Mining  Co.  v.  Rail- 
road Co.,  1  O.  N.  P.  (N.S.)  385.  14  O.  D. 
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(N.F.)  209;  BiUmhrand  T.  Building  Trader 
Covncil,  U  O.  a  <N.P.)  628,  1  Uoeea,  327. 

A  court  of  equi^  will  interfere  to  prevent 
a  multiplicity  of  auits,  where  there  is  a 
oontinued  repetition  of  the  trespass :  Young 
T.  Spongier,  2  0.  C.  C.  MO,  1  0.  C.  D.  636. 

It  IB  proper  practice  in  actions  founded 
on  trespass  to  first  estahlish  the  legal  rights 
of  the  plaintiiT,  and  when  that  has  been  done, 
in  order  to  avoid  a  multiplicity  of  suits  to 
have  the  repeating  of  the  trespasaea  en- 
joined, and  this  may  be  done  in  the  same 
action,  upon  sufficient  averments,  for  that 
purpose:  Fiaher  v.  Bower,  79  O.  S.  248,  IV 
Longsdorfs  Notes,  1045. 

Repeated  acts  of  trespass,  which  in  time 
would  ripen  into  a  prescriptive  right  will 
entitle  the  owner  to  an  injunction;  Pollock 
V.  Ship  BuUding  Co.,  66  0.  S.  6SS,  IV  Longs- 
dorfs Notes.  700. 

Where  It  appears  that  as  many  as  six 
actions  are  being  prosecuted  by  the  same 
plaintiff  as  administrator  of  as  many  differ- 
ent estates  against  the  same  defendant,  which 
can  result  only  in  void  judgments,  a  court 
of  equity  will  intervene  by  injunction  to 
prevent  a  multiplicity  of  suits  and  vexatious 
litigation;  Railtoay  v.  Copenhaver,  12  0. 
0.  C.  (N.S.)  69,  21  O.  C.  D.  515. 

A  court  of  equity  will  determine  the  va- 
lidity of  a  license  ordinance  upon  applica- 
tion for  an  iiguneUon  against  its  enforce- 
ment, where  the  injury  threatened  would 
be  irreparable  or  a  multiplicity  of  actions 
may  arise:  ffoiufley  v.  WeaterviUe,  10  0. 
N.  P.  {K.8.)  521,  21  O.  D.  (N.P.)  491. 

A  single  action  at  law  for  damages  for 
tbe  violation  of  a  contract  for  rent  and  use 
of  power  is  sufficient,  and  so  an  injunction 
will  not  be  authorized  to  relieve  from  a 
multiplicity  of  suits:  Sipe  v.  Bartlett,  22 
0.  C.  0.  830,  12  0.  C.  D,  226. 

K.  Laches,  Waivis  akd.  Estwpkl. 

A  court  of  equity  will  not  interfere  by 
injunction  to  enforce  a  stale  equity:  Water 
Co.  V.  Defiance,  68  O.  S.  520,  IV  Longsdorfs 
Notes,  947  [following,  Kellogg  v.  Ely,  16  0. 
S.  64,  II  Longsdorfs  Notes,  703] ;  Harrison 
V.  Cmighead,  7  Dec.  Rep.  634,  4  Bull.  500. 

Mere  delay,  which  may  prevent  granting 
interlocutory  injunction,  will  not  prevent 
final  injunction  if  the  injury  was  constantly 
increasing:  Gilly  v.  Cincinnati,  7  Dec.  Rep. 
844,  2  Bull.  135.    See  also  Gquitt. 

Where  a  party,  on  whose  lands  a  ditch  has 
been  wholly  or  partially  constructed,  has 
stood  by  and  failed  to  resort  to  any  remedy, 
legal  or  equitable,  until  such  ditch  is  com- 
pleted, a  court  of  equity  will  not  interfere 
by  injunction  to  prevent  the  collection  of  the  ] 
assessment  therefor  even  though  the  con- ) 


struction  of  the  ditch  was  wholly  void  or 
iUegal  in  Uw:  Kellogg  v.  Ely,  15  O.  S.  64, 
II  Longsdorfs  Notes,  703. 

The  erection  and  maintenance  of  a  perma- 
nent building  can  not  be  enjoined  unless  the 
utmost  promptness  and  diligence  is  exercised 
by  the  party  seeking  relief:  Mondle  v.  Plow 
Co.,  «  0.  N.  P.  294,  9  O.  D.  (N.P.)  281; 
Cotumbua  v.  BoHl,  1  O.  N.  P.  (N.8.)  469, 
13  O.  D.  (N.P.)  669. 

Injunction  will  not  lie  against  the  laying 
of  a  spur  track  in  a  street,  where  it  does 
not  appear  that  any  rights  of  the  abutting 
owner  will  be  materially  interfered  with  and 
such  abutting  owner,  having  notice  of  tiie 
proposed  construction,  did  not  file  his  peti- 
tion for  several  months,  or  until  the  work 
was  nearly  completed:  Q-unning  v.  Street 
RaUtoan  Co.,  2  0.  N.  P.  (N.S.)  411,  14  O. 
D.   (N.P.)  660. 

A  taxpayer  is  guilty  of  laches  who  stands 
by  while  an  improvement  of  a  serious  char- 
acter is  undertaken  and  carried  half  through 
to  completion  and  then  attempts  to  enjoin 
it  at  the  peril  of  the  public  health  and  wd- 
fare:  Oolumbua  v.  BoU,  I  O.  N.  P.  (N.S.) 
469,  13  0.  D.  (N.F.)  569. 

If  a  treapasser  is  permitted  to  expend 
large  sums  of  mon^  in  tlie  erection  of  a 
permanent  building  without  protest  from  the 
owner  of  the  land,  or  any  attempt  by  the 
owner  to  assert  his  rights  for  a  long  period 
of  time,  a  court  of  equity  will  not  favor  a 
late  assertion  .of  such  stale  rights  by  in* 
junction,  but  will  leave  the  parties  to  their 
remedy  at  law,  or  if  estoppel  is  pleaded  will 
lean  favorably  toward  such  defense:  Jfo- 
Cleery  v.  Alton,  8  O.  C.  C.  (N.S.)  481,  19 
0.  C.  D.  97. 

An  owner  ai  land  standing  by  and  permit- 
ting a  nUlroad  to  b«  oonafaroeted  ia  estopped 
to  enjoin  its  use:  Ooodin  v.  Canal  Co.,  18 
O.  8.  169.  n  Longsdorfs  Notes,  874. 

A  taxpayer's  suit  to  enjoin  an  unconsti- 
tutional road  act  is  too  bite  after  he  lia« 
paid  in  all  taxes  assessed  without  objection: 
State  v.  Bader,  56  O.  S.  718,  IV  Longsdorfs 
Notee,  701  [affirming,  State  v.  Bader,  13  O. 
C.  C.  15,  7  0.  C.  D.  11]. 

If  the  award  of  a  contract  is  protested 
against  when  made  and  suit  to  enjoin  is 
filed  within  a  week,  there  ia  no  estoppel  by 
delay  to  assert  the  invalidity  of  the  award 
by  reason  of  not  moving  for  a  temporary 
restraining  order  which  involves  the  risk  of 
a  lK>nd  or  from  not  applying  for  immediate 
hearing:  Hertenstein  v.  Herman,  6  O.  N. 
P.  93,  9  O.  D.  (N.P.)  205. 

Injunction  lies  against  the  tearing  up  of 
railroad  tracks  originally  laid  with  full 
knowledge  of  a  turnpike  company:  Bridge 
Co.  V.  Railroad  Co.,  12  0.  C.  B.  723  [affirmed, 
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without  opinion,  Bridge  Co.  T.  Railroad  Co., 
62  0.  S.  636]. 

Where  a  taxpayer  brings  action  under  G. 
C,  {{4311,  ei  seq.,  relief  will  be  denied  only 
when  he  has  delayed  his  action  until  the 
granting  of  relief  would  be  inequitable  to 
others  who  have  acted  in  reliance  upon  the 
validity  of  the  thing  sought  to  be  enjoined: 
Crawford  v.  Uadigan,  13  O.  D.  (N.P.)  404. 

It  is  too  late  to  question  the  validity  of  a 
special  law,  under  which  a  school  district 
haa  been  created,  after  twelve  years,  by  seek- 
ing to  enjoin  a  tax  to  maintain  the  school, 
it  not  being  shown  that  the  plaintiffs  have 
not  been  availing  themselves  of  the  benefits 
of  it:  dark  V.  Board  of  Education^  44  O. 
S.  596,  IV  Longsdorf's  Notes,  236.  See  also 
Estoppel. 

The  rule  that  a  person  through  whose 
lands  an  improvement  has  been  laid  out  and 
constructed,  can  not,  after  it  has  been  com- 
pleted, have  an  injunction  to  restrain  the 
collection  of  the  tax  or  assessment  to  pa; 
for  the  same,  is  not  applicable  to  a  land- 
owner who  had  no  actual  notice  that  the 
improvement  was  being  made,  and  was  not 
guilty  of  any  want  of  diligence  in  asserting 
his  rights  before  the  work  was  completed: 
Teegarden  v.  Dovw,  36  O.  S.  601,  TIT  Longs- 
dorf's Notes,  877. 

Silence  until  the  improvement  is  made  and 
bonds  sold  does  not  estop  one  when  the  im- 
provement was  not  on  his  land  and.  he  could 
not  prevent  it  by  any  steps  he  could  take: 
CoUtmbw  V.  Agler,  44  O.  S.  485,  IV  Longs- 
dorfs  Notes,  225  [for  opinion  of  Circuit 
Court,  see  Tone  v.  Columbus,  1  0.  C.  C.  305, 
I  0.  C.  D.  168].   See  also  Assessmrnts. 

Deepening  and  widening  is  not  authorized 
by  a  petition  to  clean  out  a  township  ditch, 
and  a  party  assessed  is  not  estopped  to  ob- 
ject after  the  work  is  done:  Deuyer  Y. 
Shonert,  1  O.  C.  C.  73,  1  O.  C.  D.  44. 

Personal  knowledge  of  the  pendency  of  the 
proceedings  and  seeing  the  ditch  constructed 
and  being  benefited  thereby  do  not  create 
any  estoppel  to  seek  a  reversal,  it  not  being 
averred  that  the  ditch  was  located  through 
plaintiff's  land:  Rice  v.  Wellman,  6  O.  C. 
C.  334,  3  0.  C.  D.  165. 

The  persons  entitled  to  personal  notice 
because  "affected,**  (R.  8.,  |4457,  repealed  91 
V.  160),  ere  not  merely  those  to  be  assessed, 
but  include  lower  proprietors  who  may  be 
flooded,  and  their  knowledge  is  not  equivalent 
to  notice  whore  they  are  not  estopped  by  not 
objecting  to  expensive  improvements:  Neff 
V.  Sullivan,  0  Dec.  Rep.  766,  17  Bull.  168. 

The  right  to  enjoin  the  collection  of  an 
illegal  assessment  is  not  barred  by  delay 
until  the  work  is  completed :  Wright  v. 
Thomaa,  26  0.  S.  346,  III  Longsdorf's  Notes, 
308.   See  Quintand  T.  Myer,  29  O.  S.  600,  III 


Longsdorf's  Notes,  492;  State,  em  rel.,  r. 
Mitchell,  31  O.  8.  592,  III  Longsdorf's  Notes, 
608. 

The  right  to  enjoin  ditch  assessment  may 
be  lost  by  delay:  Kellogg  v.  Ely,  15  O.  S. 
64,  II  LongsdorTs  Notes,  703. 

One  who  stands  by,  without  objection,  and 
sees  a  public  railroad  constructed  over  his 
lands,  can  not  after  the  railroad  is  com- 
pleted, or  large  ezpoiditares  have  been  made 
thereon  upon  the  faith  of  his  apparent  ae< 
qnlescence,  reclaim  the  land  or  enjoin  its 
use  by  the  railroad  company:  Qoodin  v. 
Canal  Co.,  18  0.  S.  109,  II  Longsdorf's  Notes, 
874;  Reohner  v.  Wamer,  22  O.  S.  27S.  Ill 
Longsdorf's  Notes,  73;  Kellogg  v.  Ely,  15  0. 
S.  64,  II  Longsdorfs  Notes,  703;  Railroad 
Co.  v.  Railroad  Co.,  1  O.  C.  C.  100,  1  0.  C. 
D.  60;  Cunning  v.  RaUvoay  Co.,  2  0.  N.  P. 
{N.S.)  411,  14  O.  D.  (NJ».)  660. 

An  abutting  owner  who  consents  or  sub- 
mits to  the  use  of  the  street  in  front  of  his 
premises  for  telephone  purposes  by  means  of 
poles  and  wires  is  not,  as  a  matter  of  law, 
entitled  to  an  injunction  restraining  the  com- 
pany from  placing  its  wires  in  conduits: 
Buma  V.  Telephone  Co.,  10  O.  C.  O.  (N.S.) 
307,  20  O.  C.  D.  74  [affirming.  Burnt  v.  Tele- 
phone. Co.,  3  0.  N.  P.  (N.S.)  257,  17  0.  D. 
(N.P.)  781;  aflSrmed,  without  opinion,  Buma 
V.  Telephone  Co.,  76  0.  8.  680]. 

After  a  eil^  has  allowed  an  electric  light 
company  to  expend  a  large  amount  towards 
performing  a  contract  with  the  city,  no  in- 
junction will  be  granted  to  the  city  against 
the  company  either  on  the  ground  that  the 
contract  has  been  forfeited  or  that  it  is  ultra 
virea:  Pugh  v.  Electric  tight  Co.,  19  0.  0. 
C.  694,  9  0.  C.  D.  438.  . 

If  the  legislature  can  not  authorize  a 
railroad  to  embark  in  new  enterprises  with- 
out the  consent  of  all  the  stockholders,  yet  a 
stockholder  can  not  have  injunction  if,  in- 
stead of  being  vigilant,  he  has  waited  until 
the  mischief  is  done,  and  great  public  inter- 
ests created:  Chapman  v.  Railroad,  6  0.  S. 
119,  11  Longsdorfs  Notes,  223  [reversing. 
Chapman  v.  Railroad,  1  Dec.  Rep.  669,  10 
W.  L.  J.  391]. 

Delay  of  seven  years  after  allowing  one 
to  erect  improvements  and  put  in  machinery 
and  run  it,  injuring  the  habitability  of  the 
adjoining  house,  is  sufficient  to  refuse  in- 
junction, and  the  party  will  be  left  to  his 
rights  at  law:  Ooodall  v.  Crofton,  33  O.  8. 
271,  III  Longsdorf's  Notes,  672. 

A  railroad  company  having  acquiesced  for 
ten  years  in  another  road  doing  a  local  busi- 
ness on  part  of  the  line  owned  in  common 
can  not  enjoin  on  the  claim  that  by  written 
contract  it  had  the  exclusive  right  to  such 
business  until  it  has  established  its  right  at 
law,  there  being  no  proof  of  insolvency  or 


Digitized  by  Google 


08ST 


nfJUMOTioM  m. 


8838 


that  the  legal  redress  would  not  be  ndotjuato: 
RaUroad  v.  Railroad,  1  O.  C.  C.  100,  1  0. 
0.  D.  SO. 

A  person  seeing  an  establiahment  erected 
on  adjoining  land,  and  stating  to  its  owner 
that  be  did  not  Uiink  it  would  l>e  objection- 
able, the  owner  saying  it  would  be  managed 
ao  as  not  to  be  so,  is  not  estopped  to  seek 
injunction  If  the  business  causes  noxious 
odors,  and  his  statements  not  appearing  to 
have  influenced  defendant,  and  he  not  know- 
ing it  would  be  a  nuisance:  Aoribou  v. 
Kneeht,  9  Dee.  Rep.  66,  10  Bull.  342. 

Noise  may  become  a  private  nuisance.  A 
roller  coaster  or  gravity  railroad  in  a  public 
resort  in  a  residence  neighborhood  depriving 
the  residents  of  ordinary  comforts,  as  sleep 
at  night  and  quiet  on  Sunday,  is  a  private 
nuisance,  enjoinable  without  action  at  law 
to  establish  the  right.  Not  objecting  to  the 
construction  is  not  an  estoppel  if  they  did 
not  know  the  kind  or  degree  of  noise  nor 
the  unreasonable  hours.  The  injunction  will 
be  limited  to  nights  and  Sundays  if  the  noise 
is  not  clearly  proved  to  be  a  nuisance  at 
other  hours,  and  when  there  is  extreme  sick- 
ness certified  to  by  two  reputable  physicians. 
Owners  of  distinct  properties  may  join  in 
asking  such  injunction:  Schhteter  v.  Bil- 
lighmmer,  0  Dec.  Rep.  513,  14  Bull.  224. 

A  city  having  contracted  with  a  company 
lor  electric  lighting  for  eleven  years  without 
a  certificate  of  the  auditor  that  funds  were 
on  hand  therefor,  and  the  company  having, 
on  the  faith  of  the  contract,  expended  over 
$300,000  in  preparing  to  carry  it  out  before 
injunction  is  asked  by  a  taxpayer,  it  was  held 
that  a  city's  partly  executed  contract  is  void 
under  the  law  but  is  not  necessarily  ground 
to  restrain  further  execution  of  it.  If  both 
parties  dealre  to  carry  out  a  bona  fide  con- 
tract, and  one  has  incurred  vast  expense,  and 
the  current  revenues  will  meet  the  current  de- 
mands, and  the  contract  is  to  the  financial 
interest  of  the  public,  the  further  execution 
will  not  be  stayed  by  a  court  of  equity,  though 
the  contract  is  void  for  want  of  the  certifi- 
cate and  because  for  an  illegal  duration: 
Ampt  V.  Cincinnati,  34  Bull.  Ill  (editorial). 

One  who  sells  part  of  his  land  to  another, 
to  be  used  for  a  special  purpose,  for  which 
street  railroad  access  through  his  land  is 
indispensable,  and  promises  to  assist  in  get- 
ting the  right  of  way  over  intervening  prop- 
erty, thereby  gives  a  general  consent  to  a 
route  through  his  property,  and  has  no 
equity  to  ask  injunction  against  the  route 
selected,  or  to  dictate  the  route,  though 
there  is  no  technical  estoppel.  Moreover,  if 
he  delays  for  four  months  after  construction 
is  begun,  leading  inevitably  to  his  property, 
he  is  guilty  of  laches:    Dettciler  v.  Railroad 


Co.,  6  O.  N.  P.  485,  8  O.  D.  (N.P.)  166. 
See  also  Stbcet  Railways  and  I.xterubban 
Railways. 

An  action  by  a  municipality  or  taxpayer 
on  its  behalf  to  enjoin  the  operation  of  an 
ordinance  granting  an  invalid  street  railway 
franchise  is  not  prematurely  commenced  be- 
cause the  franchise  was  not  to  go  into  opera- 
tion until  1914.  The  general  rule  in  equity 
that  promptness  in  asserting  a  right  is  to 
be  commended  and  not  censured,  applies  to 
such  a  case:  Jtoratman  V.  Railway,  14  O. 
D.  (N.P.)  545  [reversed,  on  other  grounds, 
Railieay  T.  Horatman,  72  O.  S.  93,  IV  Longs- 
dorfs  Noted,  088]. 

L.   CouBTs  IN  WHica  Relief  may  be  had. 
1,   Injunction  by  State  Courts. 

A  state  court  has  jurisdiction  to  enjoin 
the  infringement  of  a  trade  mark:  Reeder 
v.  Brodt,  4  O.  N.  P.  265,  6  O.  D.  (N.P.)  248. 

A  state  court  is  without  jurisdiction  to 
temporarily  enjoin  the  putting  into  effect 
an  increase  in  freight  rates  on  interstate 
traflftc,  pending  a  determination  by  the  in- 
terstate commerce  commission  of  the  ques- 
tion of  the  reasonableness  of  the  proposed 
rate:  Dairy  Co.  v.  Railway,  7  O.  N.  P.  (N. 
S.)  451,  63  Bull.  399. 

Where  a  bridge  has  been  erected  by  a 
county  over  a  navigable  stream,  wholly  with- 
in such  county,  and  before  Congress  at- 
tempted to  confer  authority  upon  the  Secre- 
tary of  War  to  regulate  such  matters,  the 
courts  of  the  state  have  jurisdiction  over 
such  matters  and  will  enjoin  the  county  com- 
missioners from  removing  the  old  bridge  and 
erecting  a  new  one  at  the  order  of  the  sec- 
retai7  of  war:  State,  ex  rel.,  v.  Commit- 
trioners,  7  0.  0.  C.  (N.S.)  499,  18  O.  C. 
D.  212. 

2.    Injunction  by  Federal  Courtg. 

The  federal  courts  will  not  enjoin  fore- 
closure proceedings  where  the  state  court 
acquired  jurisdiction  more  than  four  months 
before  the  bankruptcy  proceedings  were  be- 
gun:   Hofer  v.  Rohrer,  8  O.  L.  R.  94. 

Taking  depositions  is  a  "proceeding"  witli- 
in  R.  S.  of  IT.  S.  |  720,  forbidding  Federal 
courts  enjoining  proceedings  in  state  courts, 
accordingly,  where  jurisdiction  has  attached 
in  the  state  court,  the  U.  S.  court  can  not 
enjoin  the  taking  of  depositions  therein ; 
Shipbuilding  Co.  v.  Whitney,  9  O.  L.  R.  326. 
See  also  Coubts. 

The  federal  court  in  bankruptcy  has  juris- 
diction over  a  lien  upon  property  of  the  bank- 
rupt, which  the  holder  is  seeking  to  fore- 
close in  a  state  court  in  an  action  brought 
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subsequent  to  the  iuBtitution  of  the  proceed- 
ing in  bankruptcy,  and  injunction  will  lie 
against  further  prosecution  of  the  foreclosure 
proceedings:  in  re  Donnelly,  9  O.  L.  R.  673. 


M.  Bar. 

Injunction  by  one  taxpayer  is  n  bar  to' 
others:  Mathers  v.  City,  7  Dec.  Rep.  4»6, 
3  Bull  6S1. 

Where  a  landowner  has  an  easement  for 
aecesB  in  a  township  road  and  at  proceed- 
ings before  tbe  tovnship  trustees  for  its 
vacation  makes  no  objection  and  files  no 
claim,  and  their  decision  is  affirmed  by  the 
probate  court  on  appeal,  tiiis  does  not  bar 
enjoining  closing  up  the  road,  for  as  the 
statute  does  not  provide  for  compensation 
a  demand  for  it  would  have  been  the  idle 
ceremony:  McQuigg  v.  CMlUna,  fl6  O.  S.  640, 
IV  Longsdorf's  Not«B,  700.   See  also  Roads. 


N.   Other  Qdbstions. 

It  is  no  defense  to  an  action  for  an  in- 
junction that  others  are  contributing  or  do- 
ing like  damage:  Dayton  v.  Railitmy  Co., 
12  O.  D.  (N.P.)  258. 

Honest  belief  is  not  a  defense  to  an  action 
to  enjoin  the  sale  of  improper  and  rejected 
articles  as  the  genuine:  Light  Co.  v.  Tappe- 
hom,  2  O.  N.  P.  (N.S.)  553,  16  0.  D.  (X. 
P.)  598. 

At  the  November  election,  1907,  one  A  was 
duly  elected  a  justice  of  the  peace  for  a  term 
of  four  years  commencing  January  1,  1908, 
and  ending  January  1,  1912.  On  February 
3,  1910,  A  resigned  as  such  justice  of  the 
peace  and  pursuant  to  tbe  provisions  of  G. 
C,  S  1714,  the  trustees  of  the  township  ap- 
pointed one  B  justice  of  the  peace  to  All  the 
vacancy,  until  the  successor  should  be  elected 
and  qualified,  and  the  governor  issued  a  com- 
mission to  B  authorizing  and  empowering 
him  to  make,  execute  and  discharge  all  and 
singular  the  duties  appertaining  to  such  of- 
fice until  his  successor  was  elected  and  quali- 
fied. At  the  November  election,  1911,  a  suc- 
cessor was  elected,  who  did  not  qualify,  and 
B  continued  to  act  as  such  justice  of  the 
peace  after  the  expiration  of  the  term  of  A 
whom  he  succeeded,  until  April,  1912,  when 
he  rendered  the  judgment  complained  of  in 
this  case,  it  was  held  that  in  rendering  the 
judgment  complained  of,  B  was  a  "de  facto" 
justice  of  the  peace  under  color  of  office; 
and  that  the  constitutionality  of  G.  C, 
1 1714,  can  not  be  questioned  in  an  action 
to  enjoin  tbe  enforcement  of  such  judgment: 
Bimpaon  r.  Patton,  I  0.  C.  G.  A.  251. 


IV.   RIGHTS  PROTECTED  BY  INJUNC- 
TION. 

A.   PuBuo  Officers,  Boards  and  MdnicI' 
palhtes. 

1.    Power  to  Enjoin. 

(a)    In  Matters  of  Discretion. 

If  a  board  has  discretion  in  awarding  a 

contract,  such  discretion  can  not  be  con- 
trolled by  the  court :  State,  ew  rel.,  v.  Board, 
81  0.  S.  218,  IV  Longsdorf's  Notes,  1056. 

Where  an  officer  or  board  has  been  en- 
trusted with  certain  discretionary  powers,  a 
court  of  equity  has  no  jurisdiction  to  inter- 
fere, by  way  of  injunction,  so  long  as  such 
officer  or  board  is  acting  within  the  scope 
of  his  or  their  powers,  and  it  ia  not  clearly 
shown  that  he  is  or  they  are  guilty  of  acting 
fraudulently  or  corruptly,  or  in  violation  of 
their  duties  as  public  otHcers:  Alter  v.  Cin- 
cinnati, 4  0.  N.  P.  427,  7  O.  D.  (N.P.)  368. 

A  court  of  equity  can  not  enjoin  the  police 
department  and  mayor  from  acting  within 
their  discretion  in  the  enforcement  of  law: 
Schmidt  V.  Brennmt,  4  O.  N.  P.  (N.S.)  239, 
16  O.  D.  (N.P.)  623. 

Injunction  will  not  lie  to  enjoin  the 
commissioners  from  exercise  of  discretionary 
powers:  Tomholt  v.  Gordon,  4  O.  D.  (N. 
P.)  498,  30  Bull.  33. 

Injunction  will  lie  against  a  board  of 
county  commissioners  to  enjoin  the  award- 
ing of  an  ill^al  contract  or  a  gross  abuse 
of  their  powers.  But  the  courts  have  no 
power  to  set  their  opinion  or  discretion 
against  that  of  the  board  or  any  other  body 
of  officials  acting  within  tbe  scope  of  their 
powers:  Commissioners  V.  Pargillis,  10  0. 
C.  C.  376,  6  O.  C.  D.  717. 

,A  court  of  equity  will  not  interfere  with 
an  executive  officer  charged  with  tiie  duty 
of  protecting  the  public  from  violations  of 
penal  statutes  and  prosecuting  the  violators 
thereof,  so  long  as  such  officer  acts  reason- 
ably and  in  good  faith  within  the  executive 
discretion  conferred  on  him  by  hfs  office: 
Distilling  Co.  v.  Broion,  8  O.  N.  P.  (N.S.) 
105,  19  O.  D.  (N.P.)  661. 

Where  the  only  interference  with  property 
rights  which  can  result  from  a  threatened 
prosecution  by  the  health  officer  and  milk 
inspectors,  is  tbe  right  to  market  milk  from 
cows  to  which  distillery  waste  sold  by  the 
plaintiffs  has  been  fed,  the  interference  does 
not  go  beyond  a  reasonable  exercise  of  execu- 
tive discretion,  and  injunction  against  such 
interference  will  not  lie,  but  the  plaintiffs 
will  be  left  to  set  up  in  a  criminal  action 
the  question  of  the  constitutionality  of  the 
act  under  which  the  health  department  is 
proceeding,  or  tbe  correctness  of  the  con- 
struction which  is  being  placed  upon  the 
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act  by  that  department:  Distilling  Co.  v. 
Brovm,  8  0.  N.  P.  (N.8.)  105,  19  O.  D.  (N. 
P.)  Ml.   See  alBo  Milk. 

A  court  will  not  interfere  witb  the  deter* 
mination  of  an  administrative  board  relative 
to  qneations  of  fact  unlesa  such  board  has 
abused  its  authority  so  that  its  decittton  is 
palpably  wrong  and  will  result  in  injury  to 
another:  Cotumiua  t.  Board  of  Public  Berv- 
MM^  5  0.  N.  P.  (N.S.)  4«2,  14  O.  D.  (N.P.) 
716. 

Injunction  will  not  lie,  at  the  suit  of  8 
taxpayer,  to  prevent  the  removal  and  aban- 
donment of  a  market  house  by  the  city  where 
the  same  is  done  within  the  reasonable  exer- 
cise of  the  discretionary  powers  of  council: 
QaU  T.  Cincinnati,  18  O.  S.  663,  II  Longe- 
dorf  B  Notes,  916. 

Under  G.  0.,  1 4314,  a  taxpayer  can  not 
control  the  council  of  a  village  upon  the 
question  of  publishing  its  ordinances  and 
resolntimia.  The  eonncil  has  power  to  select 
the  newsp^wr  in  which  such  ordinances 
and  Tasotuttons  shall  be  published:  Z>atn« 
V.  Davit,  6  0.  TX.  P.  (N.S.)  281,  18  0.  D. 
(NJ*.)  318.  . 

Injunction  does  not  lie  against  the  dis- 
cretionary power  of  a  city  council  as  to  the 
construction  of  street  railways:  Aydelote 
V.  CinciniMrti,  10  O,  D.  (N.P.)  710. 

A  newspaper  having  a  circidation  of  not 
to  exceed  one  hundred  in  a  ci^  of  S00,000 
population  is  not  a  newspaper  of  general 
circulation  within  the  meaning  of  G.  C, 
if  4228  and  4220,  and  the  use  of  such  paper 
may  be  enjoined:  Doater  v.  Cleveland,  20 
0.  D.  (N.P.)  648. 

O.  C,  SI  4228  and  4229  requiring  publica- 
tion of  municipal  ordinances  in  two  news- 
papers of  opposite  ptolitics,  published  and  of 
general  circulation  in  the  municipality,  vests 
in  the  council  the  discretion  of  deciding  what 
newspapers  having  such  essentials  it  will 
use,  but  it  can  not  dispense  with  such  re- 
quirements, and  a  court  may  interfere  to  pre- 
vent the  use  of  papers  which  do  not  meet  all 
of  such  requiremmte :  Doater  v.  Cleveland, 
20  0.  D.  (N.F.)  648. 

The  discretion  of  officers  and  agents  of  a 
humane  society  in  determining  that  the  re- 
loading of  crippled  live  stock  in  transit, 
which  has  been  unloaded  for  rest,  feed  and 
water,  and  the  loading  of  such  live  stock  in 
cars  containing  the  carcasses  of  dead  ani- 
mals, cMistitutes  cruelty,  will  not  be  inter- 
faed  with  by  a  court  of  equity  upon  the 
complaint  of  live  stock  commission  men,  in 
the  absence  of  any  showing  tlutt  each  dis- 
cretion was  abused:  Meek*  t.  Humane  8o- 
ciety,  .12  O.  N.  P.  (N.S.)  025,  22  O.  D. 
(N.P.)  517. 


(b)    Other  Queationa. 

A  public  officer  may  be  enjoined  on  open- 
ing a  road,  from  tearing  down  fences  and 
from  taking  a  strip  of  land  lor  road  pur- 
poses, of  greater  width  than  tiiat  originally 
contemplated:  Truatew  v.  Bhauek,  33  Bull. 
261. 

An  olBeer  ibtiliag  to  give  b<md,  may  be 
enjoined  from  oontinning  in  office  without 
giving  bond:  Broten  v.  MUford,  8  0.  N.  P. 
317,  11  0.  D.  (N.P.)  406. 

The  fact  that  a  proceeding  in  9110  war^ 
ranto  can  only  be  brought  by  a  designated 
public  officer  and  that  if  such  crfBcer  should 
decline  to  bring  such  proceeding,  a  taxpayer 
is  without  remedy,  is  not  sufficient  to  author- 
ize an  action  under  O.  C,  ||  2021  and  2022. 
Taxpayers  are  left  in  many  cases  without 
remedy  except  by  the  faithful  performance 
of  duty  by  public  officers,  the  law  presuming 
that  such  officers  will  properly  p«^rm  the 
duties  incumbent  upon  them;  State,  em  rel^ 
v.  Craig,  21  O.  C.  a  176,  11  O.  0.  D.  553. 

2.   PorNouIor  O^leert. 
(a)    State  Offieen. 

State  officers  may  be  enjoined  if  they  ex- 
ceed their  statutory  powers r.Aferriil  v.  Cur- 
rier, 2  O.  N.  P.  52,  3  0.  D.   (N.P.)  153. 

Injunction  will  not  lie  against  the  board 
of  medical  examiners  to  prevent  the  revo< 
cation  of  the  certificate  of  a  physician  on 
the  grounds  of  gross  immorality:  Roae  v. 
Bawier,  7  O.  N.  P.  (N.S.)  132,  18  0.  D.  (N. 
P.)  658. 

Where  the  level  of  the  waters  in  a  state 
canal,  its  reservoirs  and  feeders,  has  been 
raised,  a  court  is  without  jurisdiction  in 
the  absence  of  consent  of  the  state,  to  com- 
pel the  members  of  the  board  of  public 
works  by  mandatory  injunction  to  restore 
the  original  level  of  said  waters  in  order  to 
prevent  the  overflowing  of  the  lands  of  the 
plaintiflf:  Ley  V.  Kirtley,  6  O.  N.  P.  (N.S.) 
629,  18  O.  D.  (If.P.)  280. 

Private  individuals  can  not  compel  the 
state  to  respond  in  dunages  for  the  destruc- 
tion of  wat«r  power  created  by  the  construc- 
tion of  cajials,  nor  can  they  maintain  injunc- 
tion proceedings  to  restrain  the  state  from 
destroying  the  same  by  abandoning  the  ca- 
nals: McBroom  v.  Watleina,  11  0.  N.  P. 
(N.S.)  337,  21  O.  D.  (N.P.)  605. 

The  board  of  public  works  is  without  au- 
tuority  to  enter  into  an  agreement  or  con- 
tract to  build  and  forever  maintain  a  dam 
for  the  purpose  of  affording  water  power  to 
a  riparian  mill  owner,  and  such  agreemoit 
or  contract  would  confer  no  right  upon  such 
riparian  owner  and  no  obligation  upon  the 
state  to  maintain  such  dam;  nor  can  the 
state  be  prevented  from  destroying  ancb  dam 
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and  thus  destroying  sach  water  power:  Mc- 
Broom  v.  Watkina,  11  0.  N.  P.  (N.S.)  337, 
21  0.  D.  (N.P.)  505. 

A  private  individual,  as  such,  can  not 
maintain  injunction  proceedings  against,  or 
interfere  with,  an  officer  or  officers  of  the 
state  in  the  performance  of  bis  duty,  unless 
it  can  be  shown  that  such  officer  acted  in 
bad  faith  or  from  corrupt  and  malicious 
motives:  McBroom  v.  Watkina,  11  0.  N. 
P.  (N.S.)  337,  21  0.  D.  (N.P.)  505. 

If  the  dairy  and  food  commissioner  ftnds 
a  manufacturer's  commodity  to  be  in  viola- 
tion of  the  statute,  he  may  print,  publish 
and  circulate  such  information,  and  will  not 
be  enjoined:  WUlianu  T.  McNeal,  7  O.  G. 
C.  280,  4  0.  0.  D.  506.  See  also  Foms  and 
Dbttbs. 

Where  a  school  building  bas  been  closed 
by  the  order  of  the  Chief  Inspector  of  Work- 
shops, an  injunction  will  lie  at  the  suit  of 
the  board  of  education  where  such  order  is 
oppressive  and  arbitrarily  made:  Board  of 
EdvcatiMi  v.  Sau)j/er,  7  O.  N.  P.  (N.S.)  401, 

19  O.  D.  (N.P.)  1,  6S  Bull.  383. 

(b)    County  (yfficert. 

(oa)  Commissioners. 

An  individual  taxpayer  of  an  unincor- 
porated village  having  no  solicitor  can  not 
under  G.  G.,  i  4314,  bring  an  action  in  his 
own  name  solely  on  behalf  of  the  munici- 
pality and  against  the  county  commissionerB 
to  restrain  them  from  proceeding  with  the 
improvement  of  a  county  ditch  lying  partly 
within  the  limits  of  the  municipality:  Mc- 
Caalin  v.  Perrysburg,  10  O.  C.  C.  (N.S.)  325, 

20  0.  C.  D.  103  [afBrming  McGaelin  v.  Perrys- 
hurg,  6  0.  N.  P.  (N.8.)  48,  18  O.  D.  (N.P.) 
106], 

A  prosecuting  attorney  is  empowered  to 
bring  an  action  to  enjoin  a  contemplated 
misappropriation  of  a  county  fund,  notwith- 
standing the  fund  in  question  is  derived  in 
part  from  taxes  levied  in  other  counties: 
State,  em  rel.,  v.  Sippel,  11  0.  N.  P.  (N.S.) 
665,  21  O.  D.  (N.P.)  687. 

One  whose  land  abuts  upon  a  joint  county 
ditch  may  enjoin  the  oommissioners  of  the 
upper  eonnty  from  enlarging  their  portion  of 
the  diteh  and  thereby  damaging  his  land: 
Bedfem  t.  Oommiaaioners,  18  O.  C.  C.  233, 
10  O.  G.  D.  46. 

An  agreement  with  the  county  commis- 
siimers,  whereby  It  is  attempted  to  confer 
authority  for  the  construction  of  a  railway 
crossing  in  a  mode  different  from  that 
pointed  ont  by  law,  is  clearly  illegal,  and 
an  injunction  against  such  construction  will 
lie  np<Hi  the  petition  of  an  abutting  prop- 
erly owner:  Bitter  T.  RaUioay  Co.,  6  0.  N. 
P.  (N.S.)  181,  18  0.  D.  (N.P.)  846. 


Injunction  will  lie  to  prevent  the  record- 
ing, of  a  transcript  of  the  proceedings  of  the 
county  commissioners  in  an  action  for  the 
annexation  of  territory  to.  a  municipality, 
in  the  wrong  office:  Bhipbaugh  v.  Kimbtdl, 
7  0.  N.  P.  (N.S.)  614,  19  O.  D.  (N.P.)  33. 

The  county  commissioners  exercise  a  judi- 
cial function  in  acting  upon  the  application 
for  the  annexation  of  territory  to  a  munici- 
pality, and  where  such  an  application  is 
granted  merely  because  of  tiie  passage  of  an 
ordinance  authorizing  the  annexation,  the 
commissioners  misinterpret  and  fail  to  exer- 
cise their  judicial  functions,  and  an  injunc- 
tion will  lie  to  prevent  the  recording  of  the 
annexation  thus  affected:  Bhipbaugh  v.  Kim- 
baU,  7  0.  N.  P.  (N5.)  514,  19  O.  D.  (N. 
P.)  33. 

A  county  auditor,  after  his  term  of  office, 
can  not  enjoin  commissioners  from  filling  a 
vacancy  therein:  Robbina  v.  CommisaUmerat 
2  O.  C.  C.  23,  1  O.  C.  D.  340. 

County  commissioners  can  not  be  compelled 
by  mandamus  to  remove  a  dam,  where,  al- 
though the  petition  allies  that  the  parties 
who  maintained  the  dam  bad  no  legal  right 
to  maintain  it,  the  commissioners  may  have 
found  the  fact  to  be  otherwise,  since  such 
finding  should  not  be  controlled  by  manda- 
mus; and  furthermore,  since  mandamus  will 
not  lie  if  equity  would  grant  a  mandatory 
injunction  for  such  wrong:  State,  em  rel., 
V.  Oviait,  88  O.  S.  460. 

Injunction  lies  to  determine  the  compe- 
tency of  a  newspaper  to  publish  the  financial 
report  of  the  county  commissioners,  required 
under  O.  0.,  |2508:  Sohlomhaeh  T.  iGftot^ 
etv  ref.,  63  0.  S.  346,  TV  Longsdorfa  Notes. 
604;  fitote,  em  rel.y  t.  Oomniwstoners,  14  O. 
0.  C.  (N.S.)  631,  2S  O.  0.  D.  93  [affirmed, 
without  opinion,  State,  em  rel.,  t.  Commis- 
noners,  84  0.  S.  447]. 

Any  taxpayer,  and  perhaps  any  citizen, 
can  seek  injunction  against  an  illegal  con- 
tract by  the  counter  commissioners,  no  other 
remedy  Iwing  provided:  Bwffner  v.  Com- 
miaaumera,  12  Dec.  Bep.  671,  I  D,  196  [af- 
firming, Ruffner  v,  Gommiaaionera,  12  Dec. 
Rep.  473,  1  D.  39]. 

A  county's  sale  of  bonds  without  adver- 
tisement is  a  contract  in  contravention  of  the 
laws  of  this  state,  under  G.  C,  |  2921,  which 
a  taxpayer  may  seek  to  enjoin  on  refusal 
of  the  prosecuting  attorney:  Franklin  v. 
Baird,  7  O.  N.  P.  671,  9  O.  D.  (N.P.)  716. 

Where  an  engineer  is  made  by  county  com- 
missioners the  arbiter  of  questions,  as  to 
whether  clay  excavated  is  earth  or  hard  pan, 
the  latter  costing  twelve  times  the  former, 
and  he  makes  an  estimate  grossly  unjust  to 
the  taxpayers,  a  taxpayer  may  obbun  an 
injunction  against  misapplying  public  funds : 
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state  V.  Commianonera,  6  0.  X.  P.  405, 
9  O.  D.   (N.P.)  78. 

The  courts  of  the  state  have  jurisdiction 
over  a  bridge  lawfully  erected  by  the  county 
ecnninissiODers  over  a  navigable  stream  wholly 
within  the  county,  before  Congresa  attempted 
to  confer  authority  att  to  such  bridges  upon 
the  secretary  of  state,  and  may  enjoin  the 
coDiinisiioners,  on  the  petition  of  a  taxpayer, 
from  carrying  out  an  order  of  the  secretary 
of  war,  from  removing  such  bridge  and  tear- 
ing it  down  and  building  a  new  and  different 
one  in  its  place,  and  changing  the  channel  of 
such  stream,  and  from  issuing  bonds  and 
levying  a  tax  to  pay  tlie  expense  thereof: 
State  V.  CommiamoHers,  7  0.  C.  (■.  (N.S.) 
469,  18  O.  C.  D.  212  [dissenting  opinion. 
atote  V.  Commiaaionera,  8  O.  C.  C.  (N.S.) 
199,  18  0.  C.  D.  232].    See  also  Bbidors. 

{bb)  Auditor. 

A  county  auditor  will  not  be  enjoined  from 
issuing  hifl  warrants  for  the  payment  of  sal- 
aries or  compensation  of  certain  public  oflH- 
cers,  on  the  ground  that  such  officers  hold 
their  office  under  an  unconstitutional  stnt- 
ute:  State,  ew  rel.,  v.  Craig,  21  0.  C.  C. 
176,  II  O.  C.  D.  553. 

lie  omission  of  the  auditor  to  record  one 
of  the  duplicates  of  a  petition  for  tlie  im- 
provement of  a  public  road,  constitutes  no 
ground  for  enjoining  the  prosecution  of  the 
work:  Braden  v.  Commiaaionera,  31  O.  R. 
386.  Ill  T^ngBdorfs  Notes,  S92. 

Where  the  claim  is  for  a  continuous  use 
of  the  records,  and  not  merely  for  a  single 
occasion,  tbe  proper  remedy  is  by  manda- 
tory injunction  and  not  by  mandamus:  WcUa 
V.  Lema,  12  O.  D.  (N.P.)  170.  See  also 
Recouhi. 

When  the  county  auditor  has  placed  an 
addition  to  a  tax  return  on  the  treasurer's 
duplicate,  but  not  on  the  original  tax  list 
provided  for  by  G.  C,  {  2fi83,  the  levy  ia  not 
complete  and  the  auditor  may  be  enjoined: 
Ijumber  A  Veneer  Co.  T.  Robinaon,  1  O.  C. 
C.  A.  241. 

(cr)  Treasurer. 

An  attempted  sale  of  public  ground  to  pay 
a  tax  properly  charged  against  it  will  \w 
enjoined:  Cincinnati  v.  Hynicka.,  n  0.  N. 
P.  (N.S.)  273,  20  O.  D.  (N.P.)  865. 

{dd)    Other  Officers. 

One  who  has  been  duly  appointed  superin- 
tendent of  a  county  infirmary  has  qualified 
according  to  law,  and  has  been  put  in  pos- 
BBBsion  of  the  infirmary  by  the  board  of 
directors  at  the  beginning  of  his  term,  may 
mMntain  injunction  to  protect  himself  in 


the  possesBion  of  the  office  against  an  adverse 
claimant  whose  term  baa  expired,  but  who 
threatens  and  attempts  to  interfere  with 
and  obstruct  him  in  the  discharge  of  his 
duties:  Palmer  v.  Zeigler,  76  0.  S.  210,  IV 
Longsdorf's  Notes,  1023  [afBrming,  Zeigler 
V  Palmer,  10  O.  C.  C.  (N.S.)  545,  20  0.  C. 
D.  292].    See  also  Office. 

Tbe  requirement  of  G.  C,  SS  3-)49,  et  aeq., 
with  reference  to  filing  with  the  municipal 
clerk  the  transcript  of  the  proceeedings  by 
the  county  commissioners  upon  an  applica- 
tion by  citi7^ns  for  the  annexation  of  ter- 
ritory to  the  municipality,  apply  under  G. 

C,  i  3558,  to  the  annexation  of  territory 
upon  application  of  the  corporation  itself, 
and  injunction  will  lie  to  prevent  a  county 
recorder  to  Trhom  such  proceedings  have 
been  certified,  from  making  a  record  there- 

A  taxpayer  is  not  estopped  from  bringing 
an  action  to  enjoin  an  illegal  expenditure 
of  public  money  by  reason  of  the  fart  that 
the  defendants  have  been  to  considerable  ex- 
pense in  preparing  to  execute  the  ecmtract, 
where  the  ground  of  bis  action  is  that  the 
contract  is  ill^l  for  the  reason  that  the 
defendants  are  Wholly  without  authority  to 
execute  it,  or  having  executed  it  to  carry  it 
out:  State,  ex  rel.,  T.  Gaga,  13  0.  G.  C. 
(N.S.)  449.  22  O.  C.  D.  208  [affirmed,  with- 
out opinion,  State,  ex  rel.,  v.  Caaa,  84  O. 
S.  443]. 

A  taxpayer  is  not  guilty  of  laches  in 
bringing  suit  to  enjoin  the  illegal  expendi- 
ture of  public  money,  where  within  a  day  or 
two  after  the  execution  of  the  contract  com- 
plained of  with  bond  for  its  faithful  per- 
formance he  served  notice  through  his  coun- 
sel upon  the  prosecuting  attorney  of  tU« 
county  to  bring  such  an  action,  and  three 
days  later,  when  the  refusal  of  the  prose- 
cuting attorn^  to  brii^  such  an  action  was 
communicated  to  him,  his  own  suit  was  filed : 
State,  ex  rel.,  v.  Cms,  13  O.  C.  0.  {N.S.) 
449,  22  O.  G.  D.  208  [affirmed,  without  opin- 
ion. State,  ex  rel.,  T.  Gaaa,  84  O.  S.  443]. 

(c)    Toionship  Trusteea. 

In  the  absence  of  a  showing  of  fraud  and 
bad  faith  or  irreparable  injury,  a  court  of 
equity  will  nut  interfere  by  injunction  to 
restrain  or  control  trustees  in  accepting  or 
rejecting  work  done  by  a  contractor  in  con- 
structing a  ditch:  McNeUy  v.  Clay  Toicn- 
ship,  11  0.  N.  P.  (N.S.)  33. 

Petition  in  error  and  not  an  injunction  is 
the  appropriate  remedy  for  correction  of  er- 
rors apparent  on  the  record  in  proceedings 
by  township  trustees  establishing  ditches, 
etc. :  Haff  V.  fuller,  45  O.  S.  495,  IV  LtrngB- 
dorf's  Notes,  298;  Geaae  v.  Carliale,  15  O. 

D,  (N.P.)  435. 
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Where  for  the  purpose  of  disposing  of  the 
surplus  water  flowing  from  an  artesian  well 
which  has  been  sunk  on  a  school  lot,  the 
towQship  trustees  enter  into  an  agreement 
with  the  adjoining  owner,  whereby  he  lays 
pipes  for  carrying  off  such  surplus  water  to 
his  own  land  and  uses  the  water  there,  in- 
junction will  lie  againgt  turning  oft  the 
water  by  subsequent  trustees  many  years 
later:  WelU  v.  White,  17  O.  D.  (N.P.) 
351,  4  0.  L.  R.  856. 

If  no  steps  to  assess  for  a  ditch  by  town- 
ship toustees  have  been  taken,  an  injunction 
suit  is  premature,  uulees  their  answer  asserts 
a  right  or  admits  ao  intention  to  assess,  and 
a  judgment  against  them  for  costs  is  errone- 
ous: Luttnan  v.  RailtBoy,  66  0.  S.  433,  IV 
LongBdorrs  Notes,  604. 

(d)  Board  of  Education. 
(oa)    Injunction  Against. 

Quo  warranto  does  not  lie  to  prevent  a 
board  of  education  or  the  trustees  of  a  school 
from  exercising  an  excess  of  power ;  ttie 
remedy  against  such  action  is  by  injunction, 
and  the  offending  trustees  are  necessary  par- 
ties: State,  ex  rel,  v.  Toiedo,  3  0.  C.  C. 
{N.S.)  468,  13  O.  C.  D.  32,7. 

A  board  of  education  will  be  enjoined  from 
expending  public  funds  in  erection  of  new 
Bchoolhouae  in  another  place  in  district  when 
the  old  one  is  suitable  and  located  near 
center  of  district:  Watkitu  v.  Ball,  13  O. 
C.  C.  255,  7  0.  C.  D.  434. 

Boards  of  education  are  given  power  to 
appoint  teachers  and  in  the  absence  of  gross 
abuse  of  discretion  in  the  exercise  of  this 
power,  an  injunction  will  not  lie:  Youmans 
V.  Board  of  Education,  13  O.  C.  G.  207,  7  0. 
C.  D.  269. 

A  taxpayer  can  not  proceed  under  G.  C, 
i  4314,  to  restrain  the  board  of  education 
from  exceeding  its  authority  or  expending 
public  funds  improperly:  Yotimans  v.  Board 
of  Educatimi,  13  O.  C.  C.  207,  7  O.  C.  D.  269. 

Since  G.  C,  |4314,  and  the  preceding 
section  restrict  the  right  of  the  taxpayer 
rather  than  confer  it,  a  taxpayer  may  bring 
an  action  to  restrain  the  board  of  education 
from  doing  an  act  not  permitted  by  statute 
without  acting  under  that  section:  Weir  v. 
Day,  35  O.  S.  143,  III  Longsdorf's  Notes, 
767;  Youmana  v.  Board  of  Education,  13 
O.  C.  C.  207,  7  O.  C.  n.  261). 

Injunction  will  lie  at  tlie  suit  of  a  tax- 
payer to  prerent  a  change  of  school  books 
nnder  an  order  illegally  adopted  by  tlie 
board  o{  education:  Lwhart  v.  Board  of 
EducatioH,  5  O.  N.  P.  (N.S.)  129,  18  O.  D. 
(N.P.)  826. 

A  board  of  education  can  not  enjoin  the 
collection  of  a  tax  for  a  joint  sub-school 


district  eetahlished  by  the  probate  court: 
Board  of  Education  y.  Btuck,  89  0.  S.  250, 
III  Longsdorf's  Notes,  1025. 

Where  a  board  of  commissioners  appointed 
under  the  statute  report  to  the  probate  court 
in  favor  of  establishing  a  sub-district  and 
select  a  site  suitable  for  a  schoolhouse  there* 
in,  their  action  in  this  respect  is  final  and 
conclusive;  and  the  board  of  education 
elected  within  the  sub-district,  may  be  en- 
joined at  the  suit  of  a  resident  taxpayer, 
from  abandoning  the  site  thus  selected  and 
from  purchasing  another  site  and  erecting 
a  Bchool-houae  theremi:  Moat  v.  Board  of 
Education,  58  O.  8.  354,  IV  LongsdorPs 
Notes,  741. 

Injunction  will  not  lie  to  restrain  a  board 
of  education  from  maintaining  separate 
schools  in  joint  nib^istricts  after  a  vote  for 
centralisation;  Btate^  ex  rel.,  v.  Board  of 
Education,  1  O.  C.  C.  (N.S.)  486,  15  O.  C.  D. 
424. 

Injunction  is  not  tne  proper  remedy  to 
prevent  tiie  township  btmrd  of  education 
from  maintaining  separate  schools  in  one 
joint  sub-district:  State,  em  rel.,  v.  Trustees, 
1  O.  C.  C.  (N.S.)  486,  15  O.  C.  1).  424. 

^\'here  a  school  board  borrowed  money  in 
anticipation  of  taxes  in  order  to  build  a 
school  house,  it  can  not  be  enjoined  from 
repaying  the  loan  out  of  the  proceeds  of  the 
tax  in  the  treasury  on  the  ground  that  the 
building  was  unauthorized  in  not  having 
been  submitted  to  vote,  and  that  the  bonds 
for  the  loan  were  issued  without  compliance 
with  statute:  State,  ex  rel,,  v.  Board  of 
Education,  11  O.  C.  C.  41,  5  0.  C.  D.  447 
[affirmed,  without  opinion,  State,  ex  rel.,  y. 
Board  of  Education,  53  0.  S.  656]. 

Although  a  contract  for  the  employment 
of  counsel  is  invalid  where  made  by  a 
de  jure  board  of  education  to  test  the  title 
of  the  de  facto  board,  yet  where  the  city  solic- 
itor espoused  the  cause  of  the  de  facto 
board,  and  the  court  has  upheld  the  conten- 
tion of  the  relators  in  the  quo  tcarranto 
proceeding,  the  mere  invalidity  of  the  em- 
ployment is  so  far  overcome  by  equities 
inuring  to  the  benefit  of  the  public,  that  a 
court  of  equity  will  not  interfere  with  pay- 
ment of  the  moral  obligation  thus  incurred 
by  enjoining  its  satisfaction  out  of  the 
public  treasury:  Caldwell  v.  Marvin,  8  O. 
N.  P.  (N.S.)  387,  20  0.  D.  (N.P.)  718. 
See  also  Schools,  Public. 

Where  services  have  been  rendered  or 
property  obtained  for  which  a  valid  contract 
could  have  been  made,  and  the  parties  can 
not  be  put  in  statu  quo,  a  court  of  equity 
will  not  interfere  witii  the  payment  of  thf> 
reasonable  value  of  such  services  or  property. 
Here  illegality  not  involving  any  moral 
wrong  is  not  sufficient  to  obtain  an  injuna- 
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tion  when  equitable  rights  have  arisen: 
CMweU  V.  Marvin,  8  O.  N.  P.  (N.S.)  387, 
20  O.  D.  (N.P.)  71S.  See  also  Fubuc 
CoNTUcra. 

When  a  proposition  for  a  bond  issue  for 
the  erection  or  equipment  of  a  school  house 
baa  been  submitted  by  the  board  of  educa- 
tion to  the  voters  of  the  district  three 
different  times,  and  each  time  it  has  been 
voted  down,  further  submission  of  the  propo- 
sition may  be  enjoined  as  an  abuse  of  dis- 
cretion and  authority  on  the  part  of  the 
board:  McAlewander  v.  Board  of  Education. 
7  O.  N.  P.  (N.S.)  590,  19  0.  D.  (N.P.)  89. 
See  also  Schools,  Pubuc. 

(lib)    Injnnetion  for. 

A  court  of  equity  ought  not  to  interfere, 
at  the  suit  of  the  board  of  education,  to 
restrain  a  school  teacher  from  violating  a 
rule  of  the  board  or  from  breaking  her  con- 
tract: Board  of  Education  v.  Paul,  7  0.  N. 
P.  68,  10  0.  D.  (N.P.)  17. 

(e)    Board  of  Equalization. 

Injunction  will  not  lie  against  the  threat- 
ened action  of  a  board  of  equalization  so 
long  as  th^y  are  acting  within  the  scope  of 
the  powers  conferred  uptm  them  by  law: 
BaOmny  Co,  T.  Botard  of  BquaUxation,  8  0. 
N.  P.  487,  11  O.  D.  {N.P.)  620. 

A  petition  in  an  action  to  restrain  the 
board  ai  rerision  fnnn  adding  to  the  value 
oi  eert^n  properfy,  alleging  the  service  of 
notice  of  an  intenticm  to  increase,  and  com- 
plaining of  the  refusal  of  the  board  to  allow 
the  property  owners  to  offer  any  testimony 
as  to  the  value  of  mch  propvty,  sufficiently 
states  that  tiie  board  is  about  to  place  the 
property  on  the  tax  duplicate  at  an 
increased  valuation,  which  being  conceded 
by  demurrer,  entitl«  plaintiff  to  relief: 
BHtton  T,  Baher,  12  0.  D.  (N.P.)  107. 

(f)    Election  Officer$. 

Officers  performing  political  duties  ordi- 
narily  bekniging  to  a  d^rtaient  of  govern- 
ment, can  not  be  enjoined  therein.  Election 
officers  can  not  be  enjoined  from  counting 
certain  ballots  cast  at  a  primary  meeting, 
and  violation  of  such  injunction  is  not  a 
contempt :  Contempt  Proceedings  v.  Qreofr, 
6  O.  N.  P.  312,  9  O.  D.  (N.P.)  299. 

A  board  of  elections  will  not  be  enjoined 
from  proceeding  in  the  exercise  of  its  powers 
on  the  grounds  that  such  proceedings  are 
irr^ular  or  ilkgal,  where  it  does  not  appear 
that  they  will  involve  any  expenditure  of 
the  public  funds:  Columhua  v.  Board  of 
Elections,  13  O.  D.  (N.P.)  452. 


Where  a  board  of  elections  adopts  rules 
and  iBsnes  instructions  wbidi  are  illc^,  and 
injorionsly  affect  the  ri^ts  ci  a  candidate 
at  an  election,  such  candidate  is  oititled  to 
a  mandatory  injunction  restraining  said 
board  from  continuing  to  enforce  sud^  rules 
and  instructions:  OUver  y.  BodU,  3  O.  N.  P. 
298,  6  0.  D.  (N.P.)  57. 

A  court  of  equity  is  without  authority  to 
restrain  the  deputy  state  supervisors  of  a 
county  from  considering  contested  election 
certificates  and  from  referring  them  to  the 
state  supervisor  on  their  failure  to  arrive  at 
a  decision  thereon:  State,  em  rel.,  v.  Thomp- 
son, 71  O.  S.  76,  IV  Longsdorfs  Notes,  980. 

A  petition  which  alleges  that,  unless  re- 
strained, the  canvassing  board  will  count, 
canvass,  tabulate  and  abstract  as  "votes 
upon  the  question"  ballots  which  did  not 
express  any  vote,  indicates  that  an  inac- 
curate and  untruthful  result  will  be  certified 
by  the  board,  and  the  return  of  a  certificate 
based  upon  such  a  count  will  be  enjoined: 
Brush  V.  Orgill,  9  0.  N.  P.  (N.S.)  632,  21 
O.  D.  (N.P.)  794. 

Under  G.  C,  S  3668,  a  certificate  from  the 
clerk  of  the  board  of  deputy  state  super- 
visors to  the  effect  that  the  petition  signed 
by  the  electors  contains  twenty-flve  per  cent, 
or  more  of  the  resident  electors  of  the  terri- 
tory to  be  annexed,  is  jurisdictional;  and 
if  such  petition  is  presented  without  such 
certificate  or  with  a  certificate  which  is  sub- 
stantially defective,  the  subsequent  proceed- 
ings are  invalid;  and  the  county  commis- 
sioners have  no  jurisdiction  to  order  an 
election  in  case  council  refuses  to  act;  and 
the  deputy  state  supervisors  will  be  Ntjoined 
from  submitting  such  question  of  annexation 
to  the  voters:  'Korioood  v.  Deputy  State 
Supervisors,  13  O.  C.  C.  (N.S.)  406  [affirm- 
ing Norwood  v.  Board  of  Blectiona,  22  0.  D. 
(N.P.)  644,  8  O.  L.  R.  380]. 

The  council  of  a  city  is  made  by  statute, 
the  judge  of  the  election  and  qualifications 
of  its  members,  and  a  person  elected  a 
member,  who  is  reused  recognition  as  a 
member  by  tiie  members  who  have  met  to 
organise,  on  the  ground  that  he  is  dis- 
qualified, is  not  in  possession  of  the  office 
or  entitled  to  an  injunction  to  enable  him 
to  exercise  its  functitma:  ffotbroek  t. 
Smedley,  70  0.  S.  301.  IV  Longsdorfs 
Notes,  1047. 

(g)    Receiver  of  2fationai  Bank. 

Temporary  injunctions  against  receiver  of 
national  bajiks  are  forbidden  by  R.  S.  of 
U.  S.,  S  5242:  Warner  V.  Armstrong,  10  Dec 
Rep.  426,  21  BuU.  124  [affirmed  on  other 
grounds,  Armstrong  v.  Warner,  49  0.  S. 
376].   See  also  Ba:«ks  and  Bakkhto. 
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3.  ElectiOM. 

Coarts  of  equity  have  no  Jnrisdietioii  to 
interfere  with  pnbUe  election  by  injunction: 
Lawrence  t.  MiteheO,  8  0.  N.  P.  8.  10  O. 
D.  (N.P.)  265. 

Holding  an  election  will  not  be  reetrained 
by  temporary  injunction;  Lawrence  r.  Miteh- 
eO, 8  O.  N.  P.  8,  10  O.  D.  (NJ.)  265. 

An  election  aboat  to  be  held  to  fill  the 
plaee  of  a  director  alleged  to  be  ineligible 
will  not  be  enjoined,  for  no  irreparable 
inlniy  will  result:  Hooe  T.  SoU,  9  O.  C.  C. 
664.  4  O.  0.  D.  647. 

Mandatory  injunction  is  the  proper  remedy 
to  enforce  in  case  of  a  petition  for  a  local 
option  electifm  under  the  Brannock  Law: 
Kriekenherjfer  v.  WUaon,  3  0.  N.  P.  {N.S.) 
179,  16  0.  D.  (N.P.)  779. 

4.   Bveroiae  of  Office. 

A  claimant  to  a  public  <^Bee  not  in  posses- 
sion, can  not  hare  injunction  against  adv^Be 
claimant  in  possession :  Harding  T.  Eichinger, 
67  G.  S.  371,  IV  Longsdorrs  Notes,  719. 

Injunction  is  not  the  appropriate  remedy 
for  determining  the  title  to  a  public  office, 
and  can  not  be  brought  by  one  who  is  not 
in  possession  thereof,  such  questions  being 
within  the  jurisdiction  of  law,  and  not  of 
equity:  Shaw  r.  Jones,  4  0.  N.  P.  372,  6 
0.  D.  (N.P.)  453. 

One  who  is  out  of  possession  of  a  public 
ofBce  can  not  maintain  a  suit  for  injunction 
to  try  his  title  thereto,  the  remedy  of 
quo  warranto  at  law  being  the  only  legal 
remedy  adequate  to  try  title  to  a  public 
office:  Bienoehl  v.  Huonker,  66  O.  S.  657, 
IV  Longsdorf's  Notes,  920. 

Injunction  is  the  proper  remedy  by  a 
de  facto  officer  to  prevent  his  being  disturbed 
in  the  performance  of  the  duties  of  the  office 
until  the  legal  title  thereto  has  been  deter- 
mined: Davies  Y.  State,  ex  rel.,  U  O.  C.  C. 
(N.S.)  209,  20  0.  C.  D.  527. 

Injunction  is  ordinarily  refused  to  test 
or  try  title  to  a  public  office:  Beemtim  T. 
MotbVi  47  O.  S.  670.  IV  Longsdorf's  Notes, 
396.  ■ 

Injunction  lies  to  protect  an  official  who 
is  in  office  against  interference  by  an  adverse 
claimant  until  the  latter  establishes  his 
title:  Harding  v.  Eichinger,  57  O.  S.  371, 
IV  Longsdorf's  Notes,  7 19 ;  Reemelin  v. 
Moaby,  47  O.  8.  670,  IV  Longsdorfs  Notes, 
805;  SuUiwm  T.  HaaeJee,  5  O.  N.  P.  26, 
7  0.  D.  (N.P.)  113. 

The  council  of  a  city  is  made  by  statute, 
the  judges  of  the  election  and  qualification 
of  its  members,  and  a  person  elected  a  mem- 
ber, who  is  refused  rec<^ition  as  a  member 
by  the  members  who  have  met  to  organize, 
on  the  ground  that  be  is  disqualified,  is  not 


in  possession  of  the  office  or  entitled  to  an 
injunction  to  enable  him  to  exercise  its 
functions:  Holbrock  v.  Smedley,  79  O.  8. 
301,  IV  Longsdorfs  Notes,  1047. 

One  who  has  been  duly  appointed  super* 
intend«it  of  a  county  infirmary,  has  quali- 
fied according  to  law,  and  has  been  put  in 
possession  of  the  infirmary  by  the  board  of 
directors  at  the  beginning  of  bis  term,  may 
maintain  injunction  to  protect  himself  in 
the  possession  of  the  office  against  an  adverse 
claimant  whose  term  has  expired,  but  who 
threatras  and  attempts  to  interfere  with  and 
Obstruct  such  superintendent  in  the  dis- 
charge of  his  duties:  Palmer  v.  Zeigler,  76 
0.  S.  210.  IV  Longsdorfs  Notes,  1023. 

Injunction  may  be  employed  by  an  incum- 
bent of  a  public  office  to  protect  his  posses- 
ston  against  interference  until  the  Averse 
claimant  shall  have  established  his  title  by 
law:  8latmyer  v.  Bfringbom,  1  0.  N.  P. 
(N.S.)  167  [reversed,  Blatmyer  v.  Spring- 
horn,  6  0.  C.  C.  (N.a)  89,  16  0.  C.  D.  100]. 

The  failure  of  a  policonan  to  give  bond 
does  not  *|Mo  faato  Work  a  fwfeiture  of 
the  office,  nor  deprive  him  of  the  ri^t  to 
compensation;  but  a  court  will  enjoin  bis 
continuing  in  office  without  giving  bond: 
Broum  t.  Milford,  8  O.  N.  P.  317,  11  0.  D. 
(N.P.)  406.  See  also  Muntcifal  Gorpora- 
Tirars. 

A  public  officer's  misconduct,  or  exercise 
of  powers  not  conferred,  can  not  be  tested 
by  quo  warranto;  injunction  is  the  proper 
remedy:  State,  ea  rel.,  v.  Board  of  Educa- 
tion, 7  0.  C.  C.  162,  3  O.  C.  D.  703.  See  also 
Quo  Waebanto;  OmcE. 

5.    Removal  of  Officere. 

Equity  will  not  undertake  to  restrain  an 
executive  officer  from  removing  an  official 
where  power  to  do  so  is  conferred  upon  him 
by  law:  Kerr  v.  Hinlde,  12  O.  D.  (N.P.) 
365. 

Injunction  lies  at  the  suit  of  a  tax- 
payer to  restrain  the  removal  of  a  public 
officer,  as  mayor,  by  the  city  council :  Dorgan 
V,  ColumbuB,  12  O.  D.  (N.P.)  121. 

As  quo  warranto  and  not  injunction  is 
the  only  remedy  to  test  the  right  to  an  office, 
a  city  council  will  not  be  enjoined  from 
putting  officers  out  and  others  in:  Shaw  v. 
Jones,  4  O.  N.  P.  372,  6  O.  D.  (N.P.)  453. 

A  clerk  in  the  police  department  of  a 
city  at  the  time  the  new  municipal  code 
went  into  effect,  appointed  under  R.  S., 
SS  1871,  1870  and  1881  (repealed  06  v.  96), 
for  analogous  section  see  Q.  C,  {  4500,  who 
is  not  invested  with  the  exercise  of  any 
governmental  function  partaking  of  the 
sovereignty  of  the  state,  and  whose  duties 
are  not  prescribed  by  law,  and  who  is  under 
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the  control  and  direction  of  superiors  in  the 
department,  is  not  a  "public  officer,"  and 
can  not  enjoin  the  board  of  public  safety 
from  removing  him  contrary  to  the  provi- 
sions of  R.  S.,  §  1536-703  (96  v.  75,  8  167; 
repealed,  99  v.  568),  nor  can  he  enjoin  the 
appointee  of  such  board  from  assuming  and 
performing  the  duties  of  the  employment. 
Injunction  is  not  the  proper  remedy:  Bender 
T.  Cutking,  14  O.  D.  (N.P.)  65.  See  also 
Municipal  Cobpobatioks. 

6.   In»pecti<m  of  Public  Records. 

The  right  to  inspect  the  public  records 
may  be  enforced  by  mandatory  injunction : 
Wells  V.  Leicia.  12  O.  D.  (N.P*)  170. 

Injunction  and  not  mandamus  is  the 
proper  remedy  to  secure  the  right  to  inspect 
public  records:  Wells  v.  Lewis,  12  O.  D. 
(N.P.)  170. 

7.    Injwiiction  Against  Municipality. 
(a)    In  general. 

Proceedings  in  the  probate  court  to  flx 
compensation  for  the  extenaion  of  a  street 
railroad  may  be  enjoined  until  there  has 
been  a  determination  of  whether  such  exten- 
sion will  unnecessarily  interfere  with  tlie 
use  of  the  company's  track  and  other  prop- 
erty: Railroad  Co.  v.  Akron,  ft  0.  N.  P. 
(N.S.)  81,  18  0.  D.  (N.P.)  231:  Raihra<i 
Co.  V.  Greenville,  69  O.  S.  487,  IV  I^rfings- 
dorf's  Notes,  963. 

The  provisions  of  the  fitatnten  autliorizing 
the  vacation  of  streets  and  allcvw  by  a 
city  council  is  a  summary  procoeiling  liaving 
reference  to  the  interests  of  the  general 
public,  and  is  not '  binding  upon  abutting 
property  owners  who  do  not  petition  or 
consent.  Such  proceeding  invokes  povcin- 
raental  functions,  which  are  not  readied  by 
process  of  injunction  on  tlie  part  of  one 
who  is  individually  affected.  Accordingly, 
where  one  of  two  owners,  whose  properties 
abut  on  an  alley  in  the  rear,  obtain  a  vaca- 
tion of  such  alley  by  the  city  council  with- 
out the  consent  of  the  otlier  owner,  such 
petitioning  owner  can  not  obstruct  the  alley 
at  the  only  means  of  exit  without  furnis)iing 
some  other  reasonable  means  of  egress  there- 
from, although  Buch  nonconsenting  owner  has 
access  to  the  front  of  liis  lot  And  the 
mere  failure  to  appear  and  protest  before 
the  city  council  will  not  interfere  with  his 
right  to  an  injunction  to  enjoin  the  petition- 
ing owner  from  so  obstructing  the  alley: 
ScMemmer  Co.  v.  Furniture  Co.,  2  O.  N.  P. 
(N.B.)  293,  15  0.  D.  (N.P.)  92. 

Where  a  brick  sidewalk,  which  is  in  good 
repair  and  corresponds  with  the  walks  as 
generally  laid  in  other  parts  of  the  city, 


is  ordered  taken  up  and  replaced  with  a 
more  expensive  cement  walk,  the  only  object 
of  the  change  being  .the  correction  of  the 
grade  and  slope  of  the  walk,  relief  by  way 
of  injunction  will  be  granted  to  the  property 
owner  in  equitv:  Detmers  v.  Columbus,  2 
O.  N.  P.  (N.S.)"  657,  16  O.  D.  {N.p.)  212. 

A  municipality  having  t<n-n  up  &  switch, 
allowed  under  ordinance,  may  be  enjoined 
from  interfering  with  the  relaying  of  it,  or 
from  again  removing  it:  Aatlioay  Co.  t. 
Clewsland,  4  O.  N.  P.  21,  6  O.  0.  (N.P.)  38. 

In  a  proceeding  to  enjoin  the  incorpora- 
tion  or  annexation  of  territory,  the  injunc- 
tion can  not  be  allowed  ezeqtt  for  errors 
or  irr^ularities  in  the  proceedings,  or  in- 
accuracies in  the  description  of  the  territory 
sought  to  be  incorporated  or  annexed: 
Hulbert  v.  Mason,  29  O.  S.  662,  III  Longs- 
dorf's  Notes,  498. 

Municipal  corporations  in  Ohio  are  author- 
ized to  construct  waterworks  and  to  supply 
water  to  taeir  inhabitants,  and  to  collect 
money  for  water  supplied,  and  to  make 
such  by-laws  and  regulations  as  they  may 
deem  necessary  for  the  sale,  economic  and 
efficient  management  and  )>rotection  of  the 
waterworks.  Under  this  power  a  regulation 
providing  that  if  any  party  shall  refuse  or 
neglect  to  pay  the  water  rent  when  due,  the 
water  sliall  be  turned  off  and  not  turned 
on  again  until  all  back  rent  and  damages 
Bhall  be  paid  and  the  further  sum  of  one 
dollar  for  turning  on  and  off  the  water,  is 
a  reasonable  regulation  and  may  be  enforced. 
The  determination  by  the  proper  city  officials 
of  the  amount  due  for  water  supplied  is 
not  final,  but  the  consumer  who  has  good 
grounds  for  disputing  the  correctness  of  the 
charge  made  by  the  city  may  apply  to  the 
courts  to  determine  the  amount  due  and  to 
restrain  the  enforcement  of  the  rule  pending 
such  determination:  Mansfield  v.  Manufac- 
tuHng  Co.,  82  O.  S.  216,  IV  Longsdorfs 
Xotes,  1060. 

Mere  failure  to  serve  an  abutting  owner 
with  notice  of  intention  to  narrow  the  side- 
walk in  front  of  his  property  does  not 
entitle  him  to  an  injunction  againut  the 
carrying  out  of  the  work :  Anderson  v. 
Columbus,  1  O.  N.  P.  (N.S.)  541,  14  0.-0. 
(X.P.)  180. 

An  action  under  G.  C,  jiS  4311,  4314, 
can  not  be  brought  to  secure  private  ends 
nor  to  serve  political  purposes,  for  it  is  pre- 
sumed that  no  one  can  have  an  interest 
adverse  to  the  municipal  corporation;  or  to 
compel  it  to  do  an  act  in  excess  of  its 
powers  or  arising  out  of  the  violation  of  any 
trust  on  the  part  of  its  officers:  Johnson  v. 
Farley,  8  O.  N.  P.  498,  11  O.  D.  (N.P.)  63D. 

A  grant  of  the  use  of  a  street  to  a  rail- 
road does  not  prevent  the  city  from  I'epair- 
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iag  crossing  of  intersecting  street,  and  it 
will  not  be  enjoined  from  repairing,  etc: 
Raittoay  Co.  t.  Elyria,  14  O.  C.  C.  48,  7 
O.  a  D.  812. 

A  municipality  is  without  autliority  to 
prescribe  by  ordinance  that  a  commodity 
acquired  by  its  inhabitants  shall  not  be  used 
for  any  purpose  that  is  not  dangerous  or 
injurious:  Bpringfield  V.  Oat  Co.,  12  0.  C.  C. 
(N.S.)  302,  21  O.  0.  D.  446  Taffirmed, 
without  opinion,  0<u  Go.  T.  Springfield,  81 
O.  8.  637]. 

Courts  of  equity  will  not  interfere  witli 
municipal  corporations  in  their  internal 
police  and  administrative  government,  unless 
they  are  transcending  their  powers,  or  aome 
dear  right  has  been  withheld  or  wrong 
perpetrated  or  threatened,  which  must  be 
proved  by  the  petitioner  by  a  preponderance 
of  iaauable  facts,  upon  which  the  court  can 
base  its  judgment,  irrespective  of  the  motives 
of  members  of  council:  Carpenter  v.  Trac- 
tion Co.,  13  0.  N.  P.  {N.S.)  81. 

(b)    .4pproprin(ion  of  property. 

In  a  proceeding  by  the  council  of  a 
municipal  corporation  to  appropriate  prop- 
erty against  the  will  of  the  owner,  for  the 
purpose  of  extending  a  street,  it  is  nerennary 
for  council  to  pass  the  preliminary  resolu- 
tion, and  to  give  notice  to  the  owners  of 
the  land  as  required  by  statute,  but  tlip 
probate  court  before  which  application  is 
made  to  assess  compensation  has  no  juris- 
diction to  determine  whether  or  not  the 
prelimini^ry  resolution  so  required  was 
passed  and  the  notice  given ;  the  only  remedy 
of  the  land  owners  in  such  case  is  an 
action  to  restrain  the  municipality  from 
proceeding  to  assess  compensation,  and  from 
taking  possession  of  the  property:  Railroad 
T.  YowtgstotBn,  S  O.  C.  C.  332,  16 

0.  C.  D.  679. 

A  person  or  corporation  can  not  enjoin  a 
municipal  corporation  from  condemning  a 
right  of  way  for  a  street  through  lands. 
Plaintiff  has  an  adequate  remedy  at  law,  for 
all  preliminary  questions  are  to  be  decided 
in  the  condemnation  case  by  the  court  before 
going  to  the  jury:  Railroad  Co.  v.  H^de. 
Park,  4  O.  N.  P.  296,  6  O.  1>,  (N.P.)  327. 

An  injunction  will  not  lie  to  restrain  a 
municipal  corporation  from  appropriatinj,; 
railroad  property  for  street  purposes:  Rail- 
road Co.  V.  Hyde  Park,  4  O.  N.  P.  296,  6 
O.  D.  (N.P.)  327. 

A  court  of  equity  will  only  interfere  to 
prevent  the  extension  of  a  street  over  a 
railroad  in  case  of  unnecessary  interference 
with  the  use  of  the  tracks:  Railroad  Co.  v. 
Akron,  6  O.  N.  P.  (JJ.S.)  81,  18  0.  D.  (N.p.) 
231. 


In  this  case  it  was  queried,  whether  tlie 
court  of  common  pleas  iiad  jurisdiction  to 
enjoin  a  proceeding  by  a  city  in  probate 
court  to  appropriate  land  for  street  purposes, 
where  the  only  grounds  for  the  interven- 
tion by  injunction  is,  that  the  cl^  did 
something  in  its  council  proceeding  which 
was  in  contravention  of  the  law  and  can 
not  be  reached  by  the  probate  court:  Rail- 
way  Co.  V.  Akron,  13  O.  D.  (N.P.)  411 
[affirmed,  Railroad  Co.  t.  Akron.  1  O.  C.  C. 
(N.S.)  174,  16  O.  C.  D.  769]. 

A  municipal  corporation  which  has  begun 
proceedings  to  condemn  land  for  park  pur- 
poses, can  obtain  a  temporary  injunction 
against  the  owner  cutting  down  trees  there- 
on, and  the  owner  can  not  in  his  cross- 
petition  sedc  to  enjoin  the  condemnation  suit 
on  any  ground  that  might  be  set  up  as  a 
defense  thereto:  Put-in-Bay  v.  Webb,  18  O. 
C.  O.  780,  7  0.  C.  D.  478. 

(c)  Nuitance. 

Municipal  authorities  can  not  contract  in 
such  wise  that  a  nuisance  may  be  main- 
tained in  a  street,  and  injunction  will  lie 
against  the  further  maintenance  of  an  over- 
head railroad  bridge  abutment,  which  oc- 
cupies a  part  of  the  street  and  is  seriously 
interfering  with  the  use  of  tlie  street:  Elyria 
V.  Railway  Co.,  3  O.  C.  C.  (N.S.)  2.»0,  13 
O.  C.  T>.  482. 

Contra  in  ca^e  of  a  railroad  trestle:  Rail- 
icay  v.  Railway,  2  O.  N.  P.  (X.S.)  237,  15 
0.  D.  (N.P.)  112. 

An  abutting  property  owner  may  maintain 
a  suit  for  an  injunction  to  abate  a  nuisance 
in  the  street,  and  in  case  his  injury'  is 
different  from  that  of  the  general  public 
it  is  not  necessary  that  he  first  make  demand 
upon  the  city  solicitor  to  bring  the  action: 
Herrick  v.  Cleveland,  7  O.  C.  C.  470,  4  0. 

C.  D.  684. 

A  building  inspector's  discretion  in  isHuing 
a  permit  (88  v.  90,  8  5),  will  not  he  inter- 
fered with  by  injunction,  though  the  con- 
templated use  of  the  building  will  inevitably 
be  a  nuisance  and  though  tlie  owner  may 
be  enjoined  from  construotirg  it  on  tlie 
proposed  plan:   Collins  v.  Clervland,  2  O. 

D.  (N.P.)  380,     Clev.  L.  Reg.  20. 

(d)    Illegal  ordinance. 

A  court  of  equity  will  not  interfere  to 
restrain  a  municipal  corporation  from  en- 
forcing an  ordinance  on  ground  of  illegality 
until  right  of  complaint  is  established  at 
law:  Arnold  v.  Fan  Wert,  3  O.  C.  C.  646, 
2  O.  C.  D.  314. 

Injunction  will  not  lie  to  restrain  t)ie 
publication  of  an  ordinance  establishing  a 
stand  for  hackney  coaches  where  it  does  not 
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dmtly  appear  from  the  ordinance  and  the 
£wta  alleged  that  the  eetahluhing  of  mieh 
ataud  will  reault  in  a  nuiBaace:  Columbua  v. 
Bwrr,  10  O.  N.  P.  (N.S.)  379,  21  O.  D. 
{N.P.)  16S. 

The  publicatioD  of  an  ordioance  ultra  virts 
the  power  of  a  municipal  corporation  will 
be  restrained  at  the  suit  of  a  taxpayer: 
AoOway  Co.  v.  Columbut,  10  O.  K.  P.  (N.S.) 
161,  20  0.  D.  (N.P.)  656. 

An  injunction  pendente  lite  will  not  be 
granted  in  an  action  to  enjoin  a  city  and 
an  electric  railway  company  and  the  city 
officials  from  carrying  into  effect  the  pro- 
Tiaions  of  an  ordinance  granting  to  euch 
company  a  new  franchiH,  on  the  ground  that 
tiie  passage  of  such  ordinance  was  an  ^buse 
and  in  excess  of  the  corporate  powers  of  the 
city,  where  it  appears  that  the  proviuons 
of  such  ordinance  were  more  beneficial  to 
the  eify  and  its  citizens  than  was  the  fran- 
chise  under  which  the  company  was  operat- 
ing before  its  passage:  Bois  v.  Columbus, 
8  O.  N.  P.  420,  11  O.  D.  (N.P.)  679. 

Injunction  may  be  had  against  the  enforce- 
ment of  an  ordinance,  the  object  of  which  ia 
illegal:  Jfoore  v.  Hoffman,  13  Dec.  Rep.  1005, 
2  C  S.  C.  R.  463;  Johnson  T.  Cincinnati,  11 
Dee.  Rep.  883,  26  BulL  223. 

Whore  an  ordinance  fixing  salaries  passed 
by  council  was  not  delivered  to  the  mayor 
but  he  was  notified  of  its  passage  and  re- 
quested to  call  and  sign  it,  and  subsequently 
he  waa  absent  from  the  city  a  few  hours 
during  which  time  it  was  presented  to  and 
signed  by  the  president  of  council  as  acting 
m^jror,  and  subsequently  the  ordinance  was 
taken  possession  of  by  the  mayor  and  re- 
turned to  council  witii  his  reasons  for  its 
veto,  said  ordinance  nem  became  a  valid 
law  of  the  city  and  payment  of  salaries 
thereunder  should  be  enjoined:  Pounds  v. 
flyrto.  9  O.  N.  P.  {N.S.)  626,  20  O.  D. 
(NJ».)  367. 

To  enjoin  the  carrying  out  of  municipal 
legislation  as  enacted  in  had  faith,  it  is 
not  sufficient  to  aver  that  the  trading  of 
votes  and  persuasion  khA  threats  of  one 
councilman  induced  the  other  five  to  vote 
as  he  wished:  MilU  v.  Noneoodt  11  Dec.  Rep. 
416,  20  BulL  348. 

A  taxpayer  may  enjoin  the  auditor  and 
treasurer  of  a  municipal  corporation  from 
paying  a  person  for  services  as  superinten- 
dent of  a  city  hall  to  which  position  such 
person  had  been  appointed  by  the  city  clerk, 
under  an  ordinance  which  authorized  him  to 
make  such  appointment,  no  statutory  author- 
ity for  such  ordinance  existing:  Lillard  v. 
Ampt,  4  0.  N.  P.  272,  7  0.  D.  (N.P.)  167. 

An  action  by  the  city,  solicitor  under  G.  C, 
{{4311,  et  aeq.,  will  lie  notwithstanding  the 
corporation  is  acting  under  color  of  an  ordi- 


nance if  the  provision  of  the  ordinance 
complauied  of  is  in  excess  of  tba  power  of 
council  to  grant;  Springfield  V.  Oaa  Co^ 
12  O.  C.  a  (N.S.)  392,  21  O.  a  D.  446 
[affirmed,  without  opinion,  Co.  T.  Bprimg- 
field,  81  0.  S.  637]. 

Oiie  who  haa  existing  contracts  for  the 
removal  of  slaughter-houae  and  other  offal 
of  a  sanitaiy  character  and  possessing  value, 
may  enjoin  the  enforcement  of  an  ordinance 
for  the  collection  of  garbage  and  ofTal  in- 
cluding slaughter-house  offal,  in  so  far  as 
it  is  in  impairment  of  his  contract  obliga- 
tions: Stadler  V.  Cleveland,  12  0.  N.  P. 
(N£.)  321. 


(e)    Unauthori^  Contraett  and 
Eapenditurea. 

(aa)    Suit  by  Taxpayer. 

A  taxpayer  can  not  enjoin  the  action  of  a 
municipal  corporation  on  the  ground  that 
such  acts  will  break  existing  contracts.  The 
adversary  party  to  such  contract  Is  the  on^ 
person  who  can  complain  in  such  ease:  Cm- 
oinnati  v.  Dewier,  60  O.  S.  93,  IV  Longs- 
dorfs  Notes,  664. 

The  expenditure  of  public  funds  for  other 
than  public  purposes,  may  he  enjoined  at 
the  suit  of  a  taxpayer:  Crat^ord  v.  Madigan, 
18  O.  D.  (N.F.)  404. 

In  an  action  to  oijoin  illegal  actions  of 
officers  of  a  municipal  c<Hrporation  it  is 
not  necessary  that  it  should  state  in  the 
caption  of  the  petition  that  plaintiff  is  a 
taxpayer:  Ampt  T.  dmoinnati,  6  O.  K.  P.  98, 
8  O.  D.  (N.P.)  476. 

O.  C  H43U.  4314  authorizing  the  city 
solicitor  to  commence  injunction  proceedings 
to  restrain  the  abuse  of  corporate  powers 
and  providing  that  in  the  event  of  his  faihire 
to  act  at  the  request  of  any  taxpayer,  the 
latter  may  commence  proceedings  on  behalf 
of  the  munieiiw.lii7,  apply  only  to  cases 
where  public  rights  are  to  be  infringed  by 
the  eouncil  or  other  authoriti^  and  not 
where  an  individual  is  sedcing  the  collection 
of  an  account  against  the  city:  State  v. 
Roebuck,  2  O.  N.  P.  (N.S.)  688,  16  O.  D. 
(N.P.)  400. 

Under  G.  C,  8  4314,  a  taxpayer  can  not 
maintain  a  suit  to  enjoin  one  railroad  com- 
pany from  transporting  the  cars  of  another 
railroad  company  across  the  city  streets,  if 
the  ground  relied  upon  for  enjoining  such 
action  is  that  the  contract  between  the  two 
corporations  was  ultra  virea:  Rogers  v.  Rail- 
way, 12  O.  D.  (N.P.)  136,  47  BulL  83. 

A  taxpayer  may,  however,  sue  for  an  in- 
junction to  prevent  a  private  corporation 
from  violating  a  city  ordinance:  Rogere  v. 
RaUway,  12  O.  D.  (N.P.)  136,  47  BulL  83. 
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G.  C,  S  4314,  applies  to  an  application  for 
leave  to  be  made  parties  to  a  taxpayer's  suit 
which  has  been  fully  argued,  eonsidered  and 
determined  for  the  pnrpose  of  appealing  the 
same:  Pugh  T.  Eleotrio  Co.,  19  O.  C.  C.  5B4, 
10  O.  C.  D.  673  [rero-sing  Cincinnati  v. 
EUeMe  €fo.,  9  O.  D.  (N.P.)  828,  42  BnU. 
168]. 

If  a  board  of  police  commiHioners  is  put 
In  charge  of  tiie  police  department,  as  a 
branch  the  police  authority  of  the  state, 
and  not  as  a  branch  of  the  municipal  cor- 
poration, funds  raised  for  its  use  are  not 
funds  of  the  municipal  corporation,  and  a 
ta;:q>^rer  can  not  sue,  under  G.  C,  1 4314, 
to  enjoin  the  unauthorized  conduct  of  such 
board:  Fititpatriek  v.  BromvoeU  Co.,  6  O. 
N.  F.  166;  see  to  the  same  effect,  Faple  v. 
Police  CommiaBionera,  2  O.  C.  C.  406,  1  O. 
C  Ji.  667  [affirmed,  without  opinion,  Yaple 
T.  Uorjfon,  2S  BuU.  336,  as  holding  that 
funds  raised  for  the  police  department  were 
not  funds  of  the  municipal  corporation  under 
the  statutes  then  in  force]. 

Whether  a  taspayer  can  on  behalf  of  him- 
self and  all  other  taxpayers  bring  suit  to 
enjoin  an  illegal  eounfy  contract  without 
proceeding  under  O.  C,  S  2921,  by  first  ap- 
plying to  the  prosecuting  attorney,  will  not 
be  decided,  being  of  little  importance,  but 
such  suit  will  be  allowed  to  proceed  on  the 
merits:  Oommiaaionera  v.  PargilUa,  10  O. 
C.  C.  376,  6  0.  C.  D.  717  [affirmed,  without 
opinion,  Commistianera  T.  Pargellia,  S3  O. 
S.  680]. 

The  fact  that  remedy  in  quo  warranto 
may  be  had  by  the  state  does  not  prevent  a 
general  taxpayer  from  suing  under  G.  C, 
S4314:  Elyria  V.  Railv>ay,  12  O.  D.  (N.P.) 
609  [same  decree  on  appeal,  Elyria  v.  Rail- 
way, 13  O.  C.  D.  482;  modified  and  affirmed 
in  Railway  v.  Elyria,  69  0.  S.  414,  IV 
Longsdorf  B  Notes,  861] ;  Horstman  v.  Rail- 
way,  13  0.  D.  (N.P.)  670;  reversed,  Railtoay 
V.  Horatman,  72  O.  S.  93,  IV  Longsdorrs 
Notes,  988. 

A  taxpayer  may  maintain  a  suit  to 
restrain  a  board  of  education  from  doing 
an  ill^l  act:  Youmana  v.  Board  of  Educa- 
tion, 13  0.  C.  a  207,  7  O.  C.  D.  269. 

A  lease  of  a  public  school  house  for  the 
purpose  of  having  a  private  or  select  school 
taught  therein  for  a  term  of  weeks,  is  in 
violation  of  the  trust,  and  such  use  of  the 
school  house  may  be  restrained  at  the  suit 
of  a  resident  taxpayer  of  the  district:  Weir 
T.  Day,  36  O.  S.  143,  III  Longsdorf'e  Notes, 
767. 

<b&)    Payment  of  Public  Mon^. 

A  mnnieipalify  may  be  enjoined  from  a 
miaapplieatioa  of  funds.  See  O.  C,  114311 
and  4814. 


A  bond  issued  for  the  purpose  of  raising 
a  fund  to  be  applied  for  an  unauthorized 
purpose  will  be  restrained  by  injunction.  It 
is  not  necessary  to  wait  until  the  fund  has 
actually  been  raised  and  is  about  to  be 
expended:  Gaa  Co.  v.  Elyria,  67  O.  S.  374, 
IV  Longsdorf B  Notes,  720. 

An  injunction  will  not  lie  to  prevent  the 
expenditure  of  a  fund,  which  has  been  raised 
by  a  tax  levied  under  an  unconstitotional 
lav,  if  such  taxes  have  been  collected,  the 
taxpayers  having  paid  them  in  without  tak- 
ing advantage  of  the  unconstitutionalify  of 
su^  Ic^slation;  Btate,  w  reL,  t.  Badir,  56 
0.  S.  718,  ly  Longsdorfs  Notes,  701  [af- 
firming State,  ea  rel.,  T.  Bader,  13  O.  C.  C. 
15,  7  O.  C.  D.  1]. 

A  fund  which  it  set  apart  for  Uie  mainte- 
nance of  the  police  force  is  said  not  to  be  a 
city  fund  within  the  meaning  of  O.  C,  {  4311, 
such  fund  being  the  police  fund  of  the  state, 
for  the  territory  covered  by  the  boundaries 
of  such  municipal  corporation :  Yaple  v. 
Police  Commiaaionera,  2  O.  C.  C.  406,  1  O. 

C.  D.  567  [affirmed,  without  opinion,  Yaple 
V.  Morgan,  26  Bull.  336]. 

Under  G.  C,  {4311,  the  solicitor  may 
enjoin  the  misapplication  of  municipal  funds 
in  operating  a  gas  plant,  which  is  owned  by 
the  municipal  corporation:  Findlay  v.  Par- 
ker. 17  O.  C.  C.  294,  9  0.  0.  D.  710 
[affirmed,  without  opinion,  Parker  v.  Ftnd- 
lay,  63  O.  S.  566]. 

Injunction  will  lie  to  restrain  the  expen- 
diture of  public  funds  in  the  exploitation  of 
a  particular  system  of  valuing  property  for 
taxation,  regardless  of  the  merit  or  dmerit 
of  the  system:  Crawford  v.  Madigan,  IS  O. 

D.  (N.P.)  494. 

Injunction  will  not  lie  against  irregular 
actions  of  board  of  elections  not  involving 
any  expenditure  of  public  funds:  CoWmbva 
V.  Board  of  Eleoiiona,  13  O.  D.  (N.P.)  452. 

A  taxpayer  may  enjoin  the  expenditure  of 
money,  or  the  making  of  eontracte  for  such 
expenditures  fw  a  municipal  cinporafion 
under  ordinances  appropriating  sums  in 
excess  of  estimate  for  fiscal  year:  Ampt  v. 
Cincinnati,  8  O.  N.  P.  636,  8  O.  D.  (N.P.) 
475. 

Injunction  lies  to  prevent  waste  or  mis- 
application of  a  fund  which  is  reserved  Xiy  a 
munieipcdity  for  a  specified  period  as  secur- 
ity for  a  municipal  contract,  where  the 
further  performance  of  tiie  contract  has 
been  rendered  impossible  by  the  wnmgfnl 
acts  of  the  municipality,  and  an  action  is 
already  begun  to  determine  tiie  trust  and 
for  the  balance  remaining  unpaid:  Trtut 
Co.  T.  Vorwood,  1  Hosea,  88. 

An  action  to  restrain  a  municipality  frwn 
paying  money  to  a  water  company  in  pur- 
suance of  a  contract  claimed  to  be  illegal 
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to  pay  hydrant  rentals  for  ftre  purpoRes,  m 
prt^ly  brought  under  G.  C,  |4311>  1^  the 
city  solicitor,  inasmuch  as  if  the  contract 
is  iUe|^,  the  payment  voald  be  a  "mis- 
application of  the  funds  of  the  corporation/' 
and  also  "performance  of  a  contract  made 
on  b^alf  of  the  corporation  in  contravention 
Of  Uiw":  Defiance  v.  Council,  13  O.  C.  D.  98. 

Where  a  village  purchaRes  supplies  in  an 
amount  in  excess  of  $500  without  advertis- 
ing for  bids  or  entering  into  any  contract 
as  required  by  law,  the  fact  that  the  goods 
were  purchased  and  delivered  in  good  faith 
does  not  render  the  village  liable  therefor 
because  of  the  moral  obligation  incurred,  and 
upon  a  suit  by  a  taxpayer  an  injunction 
will  lie  against  payment  of  the  bill:  Castner 
V.  PleiMant  Ridge,  7  O.  N.  P.  (N.S.)  174.  18 
O.  D.   (N.P.)  53fl. 

Although  a  contract  for  the  emplo^'ment 
of  counsel  is  invalid,  where  made  by  a 
de  jure  board  of  education  to  test  the  titl^ 
of  a  de  facto  board,  yet,  where  the  city  solici- 
tor espoused  the  cause  of  the  de  facto  board, 
and  the  court  upheld  the  de  jure  board,  the 
mere  invalidity  of  the  nnployment  is,  so 
far  overcome  by  the  equities  inuring  to  the 
benefit  of  the  public,  that  a  court  of  equity 
will  not  interfere  with  the  payment  of  the 
moral  obligation  thus  incurred  by  enjoining 
its  satisfoction  out  of  the  public  treasury. 
But  under  the  foregoing  facts  if  there  was 
no  cntifleate  of  funds  at  the  time  of  the 
adoption  of  the  resolution  for  the  payment 
of  tiie  claim,  injunction  would  lie  against 
mch  payment:  Caldwell  t,  Marvin,  8  O. 
N.  P.  (N.S.)  387,  20  O.  D.  (N.P.>  716. 

A  suit  to  enjoin  a  county  treasurer  from 
paying  an  order  given  to  satisfy  an  alleged 
illcf^  contract  made  by  the  county  com- 
missioners can  he  maintained  by  a  taxpayer 
but  only  on  behalf  of  the  state,  provid^  the 
prosecuting  attorney  refuses  to  bring  such 
suit:  Btolzv.  Selz,  12  O.  D.  (N.P.)  604. 

A  taxpayer  can  not  enjoin  the  payment  of 
a  bill  arising  out  of  a  contract  because  the 
bill  was  approved  and  ordered  paid  at  an 
invalid  meeting  of  the  county  commissioners. 
His  remedy  is  against  the  commissioners  for 
misfeasance:  McCaslin  v.  Perrynburg,  10  0. 
C.  C.  (N.S.)  325,  20  O.  C.  D.  103  [affirming 
McCaaHn  v.  Perrysburg,  6  O.  N.  P.  (N.S.) 
48,  18  O.  D.  (N.P.)  mi. 

Injunction  is  the  proper  remedy  to  restrain 
an  unauthorized  use  of  the  public  moneys, 
as  appropriating  funds  for  entertainments: 
Moore  v.  Hoffman,  13  Dec.  Rep.  1005,  2  C. 
S.  C.  R.  453. 

A  resident  taxpayer,  owning  property 
within  an  incorporated  village  subject  to  be 
taxed  for  the  support  of  the  revenues  of  tlie 
village,  in  which  village  there  is  no  solicitor 
or  other  legal  counsel  whose  duties  require 


him,  in  the  name  of  the  corporation,  to  apply 
to  a  court  to  restrain  the  illegal  use  of  the 
funds  of  the  corporation,  is  not  without 
l^ral  capacity  to  maintain  for  himaelf  and 
on  behalf  of  the  village,  an  action  against 
the  municipal  authorities  to  enjoin  the  un- 
authorized expmditure  of  the  funds  of  the 
Tillage:  Pierce  v.  Hagane,  70  0.  8.  0,  IV 
Longsdorfs  Notes,  1043. 

In  the  absence  of  a  statute  specifically 
autiiorizing  a  private  individual  to  sue  on 
behalf  of  himself  and  tite  village  for  the 
recovery  ot  funds  allied  to  belong  to  the 
village,  he  is  without  capacity  to  maintain 
the  action,  but  it  must  be  brought  by  council 
or  whatever  officer  is  charged  with  the  duty 
of  caring  for  the  public  funds  or  of  bring- 
ing  an  action  to  protect  them:  Nicholson  v. 
Maile,  3  O.  N.  P.  (N.S.)  201,  IS  O.  I>. 
(N.P.)  682. 

In  the  absence  of  statutory  r^ulation.  a 
taxpayer  may  maintain  an  action,  on  behalf 
of  himself  and  other  taxpayers,  to  recover 
money  illegally  paid  out  of  the  public  treas- 
ury, and  in  such  action  may  unite  as  defend* 
ants  all  against  whom  any  relief  is  asked 
and  whose  right  will  be  affected  by  the  deter- 
mination of  the  subject  of  the  action : 
Walker  v.  DUlonvale,  82  O.  S.  137  [reversing 
Walker  V.  DiUonvale,  11  O.  C.  C.  {N.S.)  385, 
20  0.  C.  D.  623,  on  the  ground  that  the 
expenditure  therein  made  was  authorized  by 
statute]. 

A  taxpayer  may  bring  suit  to  restrain  a 
municipal  corporation  from  expending  a 
large  sum  of  money  under  an  invalid  resolu- 
tion: Stem  V.  Gincitutati,  6  O.  N.  P.  15,  0 
O.  D.  (N.P.)  45. 

(cc)    Abuse  of  Corporate  Power. 

The  abuse  of  corporate  powers  referred  to 
in  O.  C,  S4311  includes  both  the  unlawful 
exercise  of  powers  which  the  corporation 
possesses,  as  well  as  the  unlawful  assump- 
tion'of  powers  which  the  corporation  does 
not  possess:  Oaa  Co.  v.  Elyria,  57  O.  S.  874, 
IV  LongsdorPs  Notes,  720. 

The  act  of  a  city  solicitor  in  bringing  a 
suit  to  prevent  action  under  a  franchise  on 
the  theory  that  the  granting  of  such  fran- 
chise is  an  abuse  of  the  corporate  power,  is 
to  be  regarded  as  the  act  of  a  municipal 
corporation,  and  the  delay  thus  caused  is 
to  be  deducted  from  ihe  period  within  which 
work  was  to  begin  upon  the  improvement  in 
question  under  the  terms  of  such  franchise: 
State,  ex  rel.,  v.  Bojfoe,  43  O.  S.  46.  IV 
Tjongsdorfs  Notes,  145. 

Under  an  illegal  contract  entered  into  by 
police  commissioners  involving  the  police 
funds  only,  and  not  the  general  funds  of  the 
municipal  corporation,  is  said  not  to  be 
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an  abuse  of  the  corporate  power  of  the 
municipal  corporation,  and,  accordingly,  not 
to  be  within  the  provisione  of  G.  C,  S  4311: 
Fitzpatriek  v.  Bromtcell  Co.,  5  O.  N.  P.  165, 

7  O.  D.  (N.P.)  385. 

The  unlawful  laying  of  track  and  the 
operation  of  cars  caused  by  the  action  of 
the  municipal  authorities  in  attempting  to 
grant  a  franchise  unlawfully,  and  the  action 
of  a  street  railway  company  under  such 
oll^fed  franchise,  is  an  abuse  of  corporate 
power  within  the  meaning  of  G.  C,  {4311, 
and  may  be  enjoined:  Horatnum  v.  Rail- 
way, 13  O.  D.  (N.P.)  870  [revcTBed,  on  other 
grounds  RaUway  T.  Boratman,  72  0.  S.  93, 
rV  LongadorTs  Notes,  988]. 

A  conl^act  which  is  made  in  violaUon  oi 
a  statute  or  ordinance  is  an  abuse  of  corpor- 
ate power,  although  an  abiise  of  corporate 
power  may  take  place  in  cases  other  tlian 
the  making  of  contracts:  8haic  v.  Jonea,  4 
O.  N,  P.  372,  6  O.  D.  (N.P.)  453. 

Under  O.  G.,  S  4311,  an  injunction  to  pre- 
vent the  abuse  of  corporate  powers  as  well 
as  the  exercise  or  performance  of  a  contract 
unauthorized  by  law  may  be  allowed: 
Ouekenberger  v.  Dexter,  5  O.  N.  P.  429, 

8  O.  D.  (N.P.)  630. 

The  execution  of  a  contract  whereby 
prisoners  sentence*  by  the  police  court  of  a 
municipal  corporation  are  hired  to  a  corpor- 
ation by  the  board  of  police  commissioners, 
which  is  a  board  vested  with  the  police 
power  of  the  state,  is  not  an  exercise  of 
corporate  power  by  the  municipal  corpora- 
tion, and  is  not  a  violation  of  G.  C.,  §4311: 
Fitzpatriek  v.  Wire  Co.,  5  O.  N.  P.  165,  7 
O.  D.  (N.P.)  216. 

If  a  municipal  corporation  has  no  power 
to  allow  its  streets  to  be  used  for  laying 
pneumatic  tubes  for  the  purpose  of  carrying 
packages  by  compressed  air,  a  taxpayer  may 
bring  suit,  under  G.  C,  §  4314,  to  prevent 
the  municipal  corporation  from  allowing 
such  use  of  its  streets:  .impt  v.  Cincinnati, 
21  O.  C.  C.  300,  11  O.  C.  D.  80.".. 

Before  an  injunction  can  be  granted  to 
prevent  a  change  of  grade  of  a  street,  as 
an  abuse  of  corporate  power,  it  must  be 
shown  that  such  grade  is  unreasonable  with 
regard  to  the  use  of  the  street  as  a  public 
highway:  Carry  v.  Cincinnati,  10  Dec.  Rep. 
601,  22  Bull.  104. 

The  solicitor  may  enjoin  the  construction 
of  supports  for  a  railroad  trestle  which 
would  amount  to  a  public  nuisance  in  a 
street:  Alexander  v.  Railroad,  2  O.  N.  P, 
(N.S.)  59,  14  O.  D,  (N.P.)  102. 

The  solicitor  may  enjoin  the  erection  of 
a  structure,  abutment  or  support  in  a  public 
way  which  will  necessarily  prevent  the  use 
by  the  public  of  the  part  thus  occupied: 
Cincinnati  v.  Railroad,  4  O.  N.  P.  (N.S.) 


217,  16  0.  D.  (N.P.)  628  (affirmed  in 
RoUroad  V.  Cincinnati,  4  O.  N.  P.  (N.S.) 
497,  17  O.  D.  (N.P.)  689,  which  was  affirmed 
in  Railroad  v.  Cincinnati,  76  O.  S.  481,  IV 
Longsdorf's  Notes,  1026]. 

If  the  council  is  threatening  to  proceed  to 
remove  tbe  mayor  under  an  invalid  ordinance, 
a  taxpayer  may  enjoin  such  action,  since  it  is 
t>oth  an  abuse  of  corporate  power  and  a 
misapplication  of  corporate  funds :  Dorgan 
V.  GoUtmbua,  12  O.  D.  (N.P.)  121. 

The  right  of  a  taxpayer  to  bring  an  action 
to  enjoin  a  threatened  abuse  of  corporate 
power  was  not  created  by  the  municipal 
code,  nor  is  it  restricted  to  property  owners 
in  cities,  but  when  occasion  arises,  it  is 
equally  available  to  one  owning  property  in 
a  village:  Smith  v.  Rockford,  4  O.  N.  P. 
(N.S.)  613,  17  O.  D.  (N.P.)  649  [affirmed, 
SniMh  V.  Rocktord,  9  O.  C.  C.  (N.S.)  465, 
19  O.  C.  D.  478]. 

(dd)    Iiregular  Contracts. 

An  ordinance  of  a  municipal  corporation 
appropriating  private  property  for  the  build- 
ing  of  a  dike  is  an  ordinance  for  the  ezpendi- 
ture  of  money  and  is  void  if  no  certificate 
has  been  previously  filed  and  recorded  witii 
the  proper  officer;  and  an  injunction  will 
be  granted  restraining  the  municipality 
from  proceeding  in  the  probate  court  to 
assess  compensation  to  the  land  owner  for 
the  land  appropriated:  Hurst  v.  Belle  Valley, 
11  O.  C.  C.  (N.S.)  235,  20  0.  C.  D.  563.  . 

The  execution  of  certain  municipal  con- 
tracts may  be  enjoined  when  there  is  no 
fund  from  which  to  pay :  Cincinnati  v.  Board 
of  City  Affairs,  8  O.  N.  P.  500,  10  O.  D. 
(N.P.)  104. 

An  action  by  a  citizen  against  a  municipal 
officer  to  restrain  the  execution  of  a  con- 
tract as  authorized  and  directed  by  an 
ordinance  of  the  city  is  an  action  to  enforce 
tbe  trust  relationship  between  such  city 
and  its  officers  in  the  execution  of  their 
trust  and  the  preservation  of  the  rights 
of  the  municipality  as  against  the  wrongful 
acts  of  its  agents  or  officers:  Johnson  v. 
Farley,  8  O.  N.  P.  498,  11  O.  D.  (N.P.)  639; 
Brovm,  V.  Toledo,  10  O.  C.  C.  642.  5  O.  C. 
D.  115;  Gallagher  y.  Johnsoti,  1  0.  D.  (N.P.) 
264,  31  Bull.  24;  Henaly  v.  Hamilton,  3 
O.  C.  C.  201,  2  O.  C.  D.  114;  Adam  V. 
Miller,  5  O.  C.  C.  609,  3  O.  C.  D.  297. 

A  contract  by  a  municipality  bartering 
away  administrative  powers  is  void,  and 
injunction  will  not  lie  to  prevent  a  breach 
of  such  contract:  Trust  Co.  V.  Norwood^  12 
0.  D.  (N.P.)  198  raffirmed,  Truat  Co.  T. 
Norwood,  12  0.  D.  (N.P.)  623]. 

A  court  of  equity  will  not  enjoin  a  street 
improvement  merely  because  the  contract 
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therefor  was  let  before  the  money  to  pay  for 
it  was  in  the  treasury,  where  the  work  has 
been  done  in  accordance  with  the  contract 
and  the  bonds  have  been  sold  and  the  money 
to  pay  for  it  is  in  the  treasury:  Emmeri  v. 
BljfTia,  74  0.  S.  186,  IV  Longsdorf's  Xotes, 
1008. 

Injunction  will  not  lie  to  prevent  a  munici- 
pali^  from  proceeding  under  an  alleged 
ultra  virea  contract  where  the  city  had  in 
good  ftiith  terminated  the  contract  prior  to 
the  commencement  of  the  action;  nor  will 
the  fact  tiiat  the  municipality  might  at  some 
fature  time  reeonsider  its  action  in  termin- 
ating the  contract,  and  undertake  to  carry 
out  Its  terms,  warrant  the  issning  of  an 
injunotion  where  there  is  no  present  threat- 
ened danger  of  its  doing  so:  Tritter  v. 
BoM,  2  O.  N.  P.  (N.8.)  8Q5,  14  O.  D.  {N.P.) 
710. 

Under  O.  C,  14314,  a  taxpayer  may  en- 
join a  municipal  corporation  from  entering 
into  a  contract  involving  "the  expenditure  of 
money  if  no  certificate  has  been  filed  showing 
that  the  mon^  for  such  purpose  is  in  the 
treasury:  Pullen  v.  Smith,  5  O.  C.  C.  (N.S.) 
1,  16  0.  C.  D.  649  [reversed  in  Smith  v. 
Evans,  74  O.  S.  17,  IV  Longsdorfs  Notes, 
1005,  on  the  ground  that  the  transaction  in 
question  did  not  involve  the  expenditure  of 
money].  (An  acceptance  of  a  proposition 
to  purchase  a  site  for  a  library  and  to 
maintain  such  library  in  consideration  of  a 
donation  of  a  specified  amount  f6r  the 
erection  of  a  library  building.) 

The  council  of  a  municipal  corporation 
has  power  to  select  the  newspapers  of  op- 
posite politics  and  of  general  circulation  in 
which  ordinances  and  resolutions  requiring 
publication  shall  be  published  under  G.  C, 
S 8  4228  and  4220;  but  it  has  no  power  to 
designate  newspapers  which  are  not  of  op- 
posite politics  and  of  general  circulation; 
and  equity  will  enjoin  a  municipal  corpora- 
tion from  making  contracts  with  newspapers 
which  was  not  of  general  circulation:  Doster 
T.  Cleveland,  20  O.  D.  (N.P.)  548. 

G.  C,  1 4311,  providing  that  suits  shall 
be  brought  by  the  solicitor  in  the  name  of 
the  city  to  enjoin  the  execution  or  per- 
formance of  any  contract  made  in  behalf 
of  the  corporation  in  contravention  of  law, 
ia  cumulative  and  under  it  a  suit  may  be 
maintained  in  the  name  of  the  city  to  enjoin 
the  unlawful  use  of  a  public  street,  part  of 
a  county  road,  although  the  action  might  be 
brought  in  the  name  of  the  state:  Elyria  T. 
Railvjoj/  Go.,  12  O.  D.  (N.P.)  609  [affirmed, 
JSIyria  t.  BaUtoay  Co.,  3  O.  G.  C.  (N.S.)  250. 
13  O.  C.  D.  482]. 

A  oontract  will  not  necessarily  be  en- 
joined even  it  the  objections  are  valid,  for, 
under  the  duty  to  make  roch  order  as 


justice  demands,  injustice  or  wrong  must  be 
shown  to  result:  Fergus  v.  CoUimbus,  6 
O.  N.  P.  82,  8  O.  D.  (N.P.)  200. 

A  person  with  whom  a  city  has  made  an 
unlawful  contract,  though  fully  performed 
on  the  city's  part,  can  be  enjoined  from 
"the  performance"  by  a  taxpayer  under 
O.  C,  14314:  Hathina  v.  Railroad,  7  Dec. 
Rep.  713,  4  Bull.  1126. 

The  eoart's  power  under  Q.  C,  14314,  to 
make  midi  order  aa  justice  demands  doei 
not  c^ve  power  in  eqjoining  an  Illegal  award 
of  public  work  to  affix  a  condition  of  pay- 
ment of  work  done  under  the  contract  befcwe 
It  was  declared  illegal:  Hertauitem  t.  Berr- 
man,  6  O.  N.  P.  93,  0  O.  D.  (N.P.)  20S. 

A  lease  of  piers  in  front  of  a  park  entered 
into  between  the  city  and  navigation  com- 
panies pursuant  to  the  act  of  1010  (101 
V.  236),  before  the  city  had  completed  Ita 
title  thereto  by  appropriation  of  tiie  under* 
lying  rights  of  property,  pursuant  to  the 
act  of  1006  (98  T.  164,  O.  C,  S  3602)  wHl 
be  enjoined  at  the  suit  of  a  taxpayer  or 
one  owning  said  underlying  right  of  prop- 
erty: White  T.  Cleveland,  14  0.  C.  G.  (N. 
S.)  360,  23  O.  G.  D.  317  [modifying  and 
affirming  White  T.  Cleveland,  12  0.  N.  P. 
(N.8.)  226,  21  O.  D.  (N.P.)  311  and  af- 
firmed, without  opinion,  Cleveland  v.  White, 
87  O.  S.  483]. 

Council  can  not  delate  to  the  mayor 
power  to  buy  and  maintain  water-fountains. 
But  if  he  has  already  obtained  them,  and 
they  have  been  paid  for  pending  this  suit  to 
enjoin,  but  before  any  restraining  order  had 
been  applied  for,  the  application  is  too  late 
and  will  not  be  granted  as  against  his  pro- 
ceeding further,  which  he  disclaims  doing, 
the  presumption  being  that  the  mayor  will 
do  his  duty  on  hearing  that  the  ordinanoe 
is  void:  Ampt  T.  CincinnaH,  8  O.  N.  P.  223, 
4  O.  D.  (N.P.)  176. 

A  contract  between  a  village  and  a  con- 
struction company,  whereby  the  latter 
agreed  to  keep  a  street  in  repair  for  five 
years  so  far  as  such  repairs  become  neces- 
sary by  reason  of  insufficient  work  and 
ordinary  wear  and  tear,  will  not  prevent 
the  village  from  making  a  contract  with  a 
traction  company  and  a  sewer  oratractor, 
though  in  consequence  thereof  the  street  will 
be  torn  up.  The  repairs  made  necessary  by 
such  action  are  not  the  repairs  included  in 
the  contract  with  the  constmction  company. 
The  latter  can  not,  thwefore,  enjoin  the 
contract  with  the  traction  company  or  the 
sewer  contractor:  Sank  v.  Nortcood,  12  O. 
D.  {N.P.)  623  [affirming  Bank  v.  Norwood, 
12  O.  D.  (N.P.)   108].    See  also  AssnB- 

UBNTB. 

Where  a  village  porehases  auppliea  in  an 
amount  ia  ODsess  of  9600  without  advertts- 
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ing  for  bids  or  entering  into  any  contract 
as  required  hj  law,  the  fact  that  the  goods 
were  purchased  and  delivered  in  good  faith 
does  not  render  the  village  liable  therefor, 
because  of  the  moral  obligation  incurred, 
and  upon  suit  hj  a  taxpayer  an  injunction 
will  lie  against  the  payment  of  the  bill: 
Oaatner  T.  Pleaaant  Ridge,  7  O.  N.  P.  <N. 
8.)   174,  18  0.  D.  (N.P.)  589.    See  also 

MumOIPAL  COKPOBATIOnS. 

(ea)    Letting  Contracts  to  Lowest  Bidder. 

The  lowest  bidder  upon  a  municipal  con- 
tract ean  not  as  such  bring  a  suit  to  enjoin 
the  municipal  corporation  frmn  rejecting  all 
bids:  State,  ea  rel,  T.  Board,  81  0.  S.  218, 
ly  Longsdorfs  Notes,  lOM;  Joknaon  v.  Oh- 
cimttH,  11  Dee.  Bep.  888,  26  BnU.  223; 
/okMM  T.  Railway,  9  Dee.  Rep.  71,  10 
Bull  845. 

A  el^  ooniuul  having  rejected  all  bide,  can 
not  be  compelled  by  injunction  to  ace^t 
one  beeanie  it  is  ijie  lowest;  Johnton  v. 
Raitroad,  9  Dee.  Rep.  71,  10  BuU.  345. 

Where  bids  for  {mblie  work  received  in 
response  to  advertisement  are  ignored,  and 
the  cmtract  is  awarded  upon  ocmditions  not 
eontiUned  in  the  original  apeeiflcations  and 
received  subsequmt  to  the  time  designated 
in  the  advertisanent,  the  award  is  wholly 
unauthorized  and  illegal,  and  up<Ht  appli- 
cation to  a  court  of  competent  jurisdiction 
may  be  enjoined:  State,  ea  rel.,  v.  Board  of 
Education,  6  O.  C.  C.  (N.S.)  345,  17  O. 
G.  D.  832. 

The  execution  of  a  contract  for  public 
improvement  will  be  enjoined,  where  the 
specifications  vae  impossible  of  enforce- 
ment and  the  bidders  were  not  made  aware 
of  the  construction  which  would  he  placed 
upon  the  specifications  in  determining  which 
was  the  lowest  and  best  bid:  Tuke  v.  Bund- 
maker,  13  0.  C.  C.  (N.S.)  463,  22  O.  C.  D. 
654  [affirming  Tuke  v.  Sundmaker,  10  O.  N. 
P,  (N.S.)  417,  21  0.  D.  (N.P.)  615]. 

Consideration  of  bids  for  public  work  must 
be  based  upon  the  assumption  that  the  ma- 
terials which  tiie  several  bidders  propose  to 
use  conform  strictly  to  the  specifications, 
and  the  acceptance  of  a  higher  bid  on  the 
theory  that  the  bidder  is  proposing  to  use 
better  material  than  is  called  for  in  the 
speeifleations  is  destructive  of  the  principle 
ol  competitive  bidding,  and  without  author- 
ity of  law,  and  injunction  will  lie  against 
such  an  award:  Tuke  V.  Sundmaker,  10  0. 
N.  P.  {N.8.)  91,  21  O.  D.  (N.P.)  615  [for 
subsequent  opinion  in  same  ease,  see  Tuke 
V.  Sundmaker,  10  O.  N.  P.  {N.S.)  417,  21 
O.  D.  {N.P.)  615,  which  was  affirmed  in 
Tuke  V.  Sundmaker,  13  O.  C.  0.  (N.S.)  463, 
22  0.  C.  D.  654]. 


If  tiie  specifications  provided  that  the  oil 
should  be  free  itom  carbon,  and  strict  ccon- 
pliance  with  this  provision  was  impossible; 
and  the  construction  applied  in  awarding 
this  contract  was  that  not  more  tlian  three- 
fourths  of  one  per  cent  of  free  carbon  should 
be  permitted  in  the  oil;  and  (he  construc- 
tion which  was  adopted  by  the  director  ot 
public  service  was  not  known  to  all  the 
bidders  in  advance,  the  director  would  be 
enjoined  from  making  such  contract:  7'uA:« 
V.  Sundmaker,  13  O.  C.  C.  (N.6.)  463,  22 
0.  C.  T>.  554  [afBrming,  Tuke  v.  Sundmaker, 
10  O.  N.  P.  (N.S.)  417,  21  O.  D.  (N.P.) 
615;  for  opinion  below  on  demurrer,  see 
Tuke  V.  Sundmaker,  10  O.  N.  P.  (N.S.)  91, 
21  O.  D.  (N.P.)  616]. 

Although  injunction  may  be  tiie  proper 
remedy  for  preventing  the  award  of  a  con- 
tract for  a  public  work  to  another  tlian 
tba  lowest  bidder,  it  does  not- lie  where  the 
suit  is  brought  by  the  lowest  bidder,  unlese 
he  sue  in  his  capacity  of  a  taxpayer,  or 
become  the  beneficiary  of  a  suit  brought  by 
a  taxpayo-  whom  he  may  agree  to  indemnify 
against  costs  and  expoises:  Carmichael  v. 
McCourt,  6  O.  C.  C.  (N.S.)  661,  17  O.  0. 
D.  775. 

That  a  taxpayer  who  is  himself  a  com- 
petitor and  is  interested  adversely  to  the  mu- 
nicipal corporation,  can  not  bring  suit  to 
enjoin  a  municipal  corporation  from  award- 
ing a  municipal  contract  to  one  who  is 
not  the  lowest  bidder,  even  if  the  solicitor 
refuses  to  bring  such  suit:  Mather*  v.  Cin- 
cinnati, 7  Dec  Rep.  521,  3  Bull.  709. 

That  the  lowest  bidder  may  enjoin  the 
municipal  corporation  from  rejecting  his  bid, 
if  the  right  to  reject  bids  has  not  been  re- 
served either  by  statute  or  by  the  terms 
of  the  bid :  Lake  Shore  Foundry  v.  Cleveland, 
8  0.  C.  C.  671,  4  O.  C.  D.  230. 

The  only  remedy  by  which  a  person  mak- 
ing a  bid  alleged  to  be  the  lowest  responsible 
bid,  can  prevent  officials  from  awarding  the 
contract  to  another,  is  an  injunction  to  re- 
strain officials  from  making  such  contract. 
Mandamus  will  not  lie  to  compel  officials  to 
award  the  contract  to  the  plaintiff:  Akron 
V.  France,  4  0.  C.  G.  (N.S.)  406.  14  O.  C. 
D.  63. 

If  a  municipal  corporation  is  about  to 
award  a  contract  to  one  who  is  not  the 
lowest  bidder,  and  the  statute  requires  the 
contract  thus  to  be  awarded,  a  taxpayer  may 
enjoin  such  action:  Pease  v.  Ryan,  7  O.  0. 
C.  44,  3  0.  C.  D.  654;  Tucker  v.  Newark, 
19  0.  0.  C.  1,  10  O.  C.  D.  437. 

Where  at  the  time  of  the  injimction  pro- 
ceeding the  work  under  the  oontraot,  awarded 
to  a  persMi  other  than  the  lowest  bidder, 
is  already  commenced,  the  only  remedy  is 
to  enjoin  such  party  from  proceeding  fur- 
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ther  with  the  work,  set  aaide  the  contract, 
and  refer  the  matter  back  for  further  pro- 
ceedings in  accordance  with  the  statute: 
Akron  v.  France,  4  O.  C.  C.  (N.S.)  496, 
14  O.  C.  D.  63. 

G.  C,  SI  4311,  et  aeq.,  are  to  be  liberally 
construed  and  cover  every  abuse  of  the  city's 
pecuniary  interests.  An  injury  need  not  be 
shown,  but  a  threatened  illegal  act  is  suffi- 
cient. But  mere  error  of  judgment  in  con- 
tracting is  not  restrained,  nor  can  the 
remedy  be  granted  to  further  private  interest, 
help  a  disappointed  competitor  or  gratify 
caprice  or  spite:  Fergus  v.  Columbus,  6  O. 
N.  P.  82,  8  O.  D.  (N.P.)  290. 

If  the  award  of  a  contract  is  protested 
against  when  made  and  suit  to  enjoin  ia 
filed  within  a  week,  there  is  no  estoppel  by 
delay  to  assert  the  invalidity  of  the  award  by 
reason  of  not  moving  for  a  temporary  re- 
straining order,  which  involves  the  risk  of  a 
bond,  or  from  not  applying  for  immediate 
hearing:  Berienstein  v.  Herrman,  6  O.  N.  P. 
93,  8  O.  D.  (N.P.)  205. 

Where  a  bona  fide  bidder  for  public  work 
in  good  faith  submits  a  bid  which  is  based 
on  a  mistake  in  measurements  which  would 
involve  him  in  serious  financial  loss  were  he 
to  do  the  work  for  the  amount  named,  the 
minds  of  the  parties  have  not  met>  and  he 
can  not  be  compelled  to  execute  the  proposed 
contract,  notwithstanding  the  terns  upon 
which  the  bid  was  submitted  provided  that 
it  should  not  be  withdrawn;  and  injunction 
will  lie  on  the  petition  <tf  the  bidder  to 
restrain  the  board  having  charge  of  the  con- 
tract from  accepting  the  bid  and  insisting 
that  he  execute  the  contract  or  subject  him- 
self  to  an  action  for  damages:  Concrete  Co. 
T.  Board  of  Education,  U  O.  V.  P.  <N.S.) 
86,  21  O.  D.  (N.P.)  463. 

(//)    Contracts  in  Contravention  of  Law  or 
Procured  by  Fraud. 

An  invalid  grant  of  a  street  railway  fran- 
chise made  by  a  municipal  corporation  may 
be  enjoined  Ixith  as  an  abuse  of  corporate 
power  and  as  a  contract  made  in  behalf  of 
a  municipal  corporation  in  contravention  of 
law:  Rorstman  v.  Railway,  14  0.  D.  (N.P.) 
545.  For  the  holding  of  the  supreme  court 
as  to  the  validity  of  such  franchise,  see 
Railway  v.  Horstnum,  72  0.  S.  83,  IV  Longs- 
dorf'8  Notes,  088. 

O.  C,  S  4314,  is  cumulative,  and  under  it 
suit  may  be  maintained  in  the  name  of  a 
municipal  corporation  to  enjoin  the  unlawful 
use  of  a  public  street,  which  is  part  of  a 
county  road,  in  pursuance  of  a  contract  which 
is  made  in  contravention  of  law,  although 
such  action  might  also  be  brought  in  thv 
name  of  the  state:  Elyria  v.  Itailtcay,  12  O. 


D.  (N.P.)  609  [same  decree  on  appeal,  Blyria 

v.  Railway,  3  0.  C.  C.  (N.S.)  260,  18  O.  C.  D. 
482;  modified  and  affirmed,  Elyria  v.  Rail- 
way, 69  O.  8.  414,  IV  LongsdorCs  Notes,  961]. 

In  an  action  to  enjoin  a  railway  oompooy 
from  constructing  a  road  uptm  streets,  the 
use  of  which  the  municipal  corporation  has 
granted,  the  municipal  corporation  con  not 
show  that  the  necessary  number  of  conscnte 
has  not  been  procured,  if  fraud  or  coUnsion 
is  not  charged:  Hamilton  T.  Railwogt  6  O. 
N.  P.  457,  8  0.  D.  (N.P.)  174. 

A  suit  may  be  brouglit  by  a  taxpayer  to 
declare  invalid  a  resolution  of  the  council 
of  a  municipal  corporation,  extending  the 
grant  of  a  right  of  a  street  railway  company 
where  it  is  claimed  that  the  statute  which 
confers  the  power  to  make  such  extension  is 
unconstitutional:  Horstman  v.  Raiiway,  13 
O.  D.  (N.P.)  378  [T€vet$«i,  RaUway  Y.  Borst- 
man,  72  O.  S.  93,  IV  Longsdorfs  Notes, 
088]. 

{gg)    Issuance  of  Bonds. 

In  a  suit  by  a  taxpayer  against  the  board 
of  county  commissioners  and  the  party  to 
whom  the  bonds  of  the  county  are  ddivered 
without  authority  of  law,  to  enjoin  the 
delivery  of  the  bonds,  the  oonrt  may  render 
a  money  judgment  against  such  party  for 
money  bad  and  received,  or  tor  a  conversion 
of  the  bonds,  whok  it  appears  from  the  foots 
disclosed  on  hearing,  but  not  known  to  the 
plaintiff  when  he  brought  bis  suit,  that  the 
bonds  had  already  been  issued  and  delivered 
and  bad  been  transferred  to  a  bona  fide 
holder:  Commissioners  v.  8tate,  78  0.  8.  287, 
IV  Longsdorfs  Notes,  1041. 

A  taxpayer  suing  in  his  individual  capacity 
can  not  maintain  a  suit  to  enjoin  the  issue 
of  bonds  by  a  municipality  for  building  and 
equipping  of  electric  light  plant.  Such  suit 
must  be  brought  on  ttehalf  of  the  corpora- 
tion: Hallock  V.  Columbus,  1  O.  N.  P.  (N5.) 
205,  13  O.  D.  (N.P.)  488. 

Where  a  proposition  for  a  bond  issue  for 
the  erection  or  equipment  of  a  school  house 
has  been  submitted  by  the  board  of  education 
to  the  voters  of  the  district  three  different 
times  and  each  time  it  has  been  voted  down, 
further  submission  of  the  proposition  may 
t>e  enjoined  as  an  abuse  of  discretion  and 
authority  on  the  part  of  the  board:  MoAleoh 
ander  v.  School  District,  7  O.  N.  P.  (N.S.) 
500,  19  0.  D.  (N.P.)  89. 

Under  G.  C,  g  4314,  a  taxpayer  may  enjoin 
the  issue  of  unauthorized  bonds:  Hewton  v. 
Toledo,  18  O.  C.  C.  756,  8  O.  C.  D.  607 
[affirmed,  without  opinion,  Toledo  v.  Neteton, 
52  0.  S.  640]. 

Under  G,  C.,  §  4314,  a  taxpayer  may  sue  to 
enjoin  the  sale  of  bonds  where  the  statutes 
which  authorize  such  sale  have  not  been 
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complied  with :  Fenner  v.  Cincinnati,  8  O. 
N.  P.  340,  11  0.  D.  (N.P.)  58  [reversed, 
Cincinnati  v.  Fenner,  8  O.  N.  P.  342,  11  O. 
D.  (N'.P.)  288;  a£Srnied,  without  opinion, 
Fmner  V.  Cincinnati,  65  0.  S.  567]. 

The  entire  absence  of  any  power  in  a 
municipality,  either  express  or  implied,  to 
reissue  a  ne^tiable  bond  to  take  the  place 
of  one  which  is  still  ontstanding  and  a  con- 
tinuing primary  obligation,  disqualifies  a 
court  of  chancery  from  entertaining  an 
application  for  a  mandatory  injunction  to 
eranpel  the  issue  of  such  a  bond  to  take  the 
place  of  one  which  has  been  lost:  Bamk  v. 
Cincinnati,  8  O.  N.  P.  (N.S.)  303,  19  O.  B. 
(N.P.)  dSd.   See  also  Bonds,  Neootiablc. 

{hh)    Public  Improvonent  on  Private 
Property. 

The  county  commiseioners  will  be  enjoined 
from  expending  money  on  the  improvement 
of  a  county  road,  until  the  right  of  way  is 
legally  obtained :  State  v.  Commissioners,  39 
O.  S.  58,  III  Longsdorf's  Notes.  1007. 

The  construction  of  a  sewer  may  be  en- 
joined until  the  land  is  condemned:  City  v. 
English,  6  Dec.  Rep.  972,  9  Am.  L.  Rec.  310, 
5  BuU.  789. 

The  statute  authorizing  contracts  with  rail- 
roads for  the  use  of  streets  did  not  intend 
to  surrender  the  street  to  the  railroad,  and 
deprive  the  public  of  the  same  further  than 
necessary.  Streets  are  held  in  trust  for  the 
public,  and  if  they  can  he  used  both  by  the 
railroad  and  the  city,  the  city  can  grant  only 
a  use  in  common  with  the  public,  and  a  grant 
of  such  use  as  the  railroad  should  deem 
necessary  means  such  use  as  is  actually 
necessary,  *  with  due  rc^rd  to  public  con- 
venience, and  the  ci^  will  not  be  enjoined 
from  T^iring  a  crossing  of  an  intersecting 
street:  JEailway  Co.  v.  Elyria,  14  O.  C.  C. 
48,  7  0.  0.  D.  312.  See  also  Rahaoads. 

(tt)    Qrant  and  Misuser  of  Franchise. 

Under  G.  C,  %  4314,  a  taxpayer  can  not 
sue  to  prevent  a  street  railway  from  exer- 
cising a  franchise,  unless  the  defects  in 
granting  such  franchise  are  jurisdictional 
in  character,  or  are  of  such  a  nature  that 
the  equity  and  justice  of  the  case  demand 
the  interference  of  the  court:  Btoans  v.  Rail- 
way, 7  O.  C.  C.  84,  8  O.  C.  D.  676. 

A  taxpayer  may  sue  to  enjoin  the  munici- 
pal corporation  from  granting  a  franchise 
for  the  purpose  of  laying  pneumatic  tubes 
in  streets  in  order  to  carry  packages  by 
compressed  air,  and  to  supply  compressed 
air:  Ampt  T.  Cincinnati,  21  0.  C.  C.  300. 
11  O.  C.  D.  805. 

A  taxpayer  can  not  enjoin  a  grant  of  a 
franchise  to  a  street  railway  company  on  the 


ground  that  the  abutting  property  owners 
have  not  given  their  consents,  since  in  such 
:  case  the  only  persons  who  have  a  right  to 
object  are  such  abutting  property  owners,  and 
not  the  general  taxpayers:  Simmons  v.  7*0- 
ledo,  5  O.  C.  C.  124,  3  O.  C.  D.  64  [affirmed, 
without  opinion,  Simmons  r.  Toledo,  30  Bull. 
3921;  Sommers  v.  Cincinwti,  6  Dec.  Rep. 
887,  8  Am.  L.  Rec.  612;  Harrison  v.  Rail- 
v>ay,  9  Dec.  Rep.  805,  17  Bull.  265;  Glidden 
V.  Cincinnati,  11  Dec.  Rep.  853,  30  Bull.  213; 
Hamilton  v.  Railroad,  6  0.  N.  P.  457,  8  O. 
D.  (N.P.)  174. 

An  abutting  property  owner  may  maintain 
an  injunction  suit  for  want  of  a  suflBcient 
number  of  consents  for  the  street  on  which 
his  property  abuts;  but  not  for  want  of  a 
sufficient  number  of  eonsmts  on  other 
streets:  Mathers  v.  Cincinnati,  7  Dec.  Rep. 
521,  3  Bull.  700;  Glidden  v.  Cincinnati,  11 
Dec.  Rq>.  853,  30  Bull.  213 ;  Barney  v.  Rail- 
v}ay,  11  Dec.  Rep.  880,  30  Bull.  286. 

A  city  solicitor  can  not  maintain  an  in- 
junction suit  on  behalf  of  such  municipal  cor- 
poration for  want  of  a  suflicient  number  of 
consents  of  property  owners:  Lima  v.  Cramer, 
5  0.  N.  P.  (N.S.)  113,  17  O.  D.  (N.P.)  245. 

If  an  aijutting  property  owner  is  entitled 
to  maintain  an  injunction  suit  upon  the 
facts,  his  motive  is  immaterial  even-  if  he 
is  really  suing  for  the  benefit  of  a  competing 
corporation:  Traction  Co.  v.  Parish,  67  0. 
S.  181,  IV  Longsdorf's  Notes,  927;  Isom  v. 
Railway,  10  O.  C.  C.  (N.S.)  89,  19  O.  C.  D. 
583  [aCBrmed,  without  opinion,  Railway  v. 
Isom,  77  0.  S.  638. 

Within  the  meaning  of  G.  C,  $$4311  to 
4314,  a  grant  of  a  franchise  to  a  street  rail- 
way company  is  a  contract  made  in  behalf 
of  the  municipal  corporation:  RaUway  v. 
Smith,  29  0.  S.  291,  III  Ix)ngsdorf'8  Notes, 
467. 

A  municipal  corporation  may  bring  an 
action  against  an  interurban  railway  com- 
pany, which  has  entered  the  municipal  cor- 
poration In  compliance  with  G.  C,  $  9120,  if 
such  company  has  not  complied  with  the 
conditions  which  were  imposed  upon  the  grant 
of  a  franchise  to  the  street  railway  company, 
whose  tracks  such  interurban  railway  com- 
pany luis  leased :  Cincinnati  v.  Railicay,  3 
O.  N.  P.  (N.S.)  489,  16  O.  D.  (N.P.)  220 
[reversed  in  Railtcay  v.  Cincinnati,  75  O.  S. 
196,  IV  Longsdorfs  Notes,  1015,  on  the 
ground  that  the  interurban  railway  company 
was  not  bound  to  agree  to  an  ejKhange  al 
bransfers,  in  the  absence  of  an  ordinance  re- 
quiring street  railways  in  the  municipal  cor- 
poration generally  to  exchange  transfers]. 

The  solicitor  of  a  municipal  corporation 
may  bring  an  action  for  the  forfeiture  of 
franchises,  which  have  been  granted  to  a 
I  gas  company,  if  tlie  gas  company  fails  to 
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Cfanply  with  material  prorisiooB  thereof: 
Oolumhua  v.  Oaa  <£  Fuel  Co.,  14  O.  D.  (N.P.) 
261  [affirmed,  without  opinion,  CoUtmhuB  T. 
Oat  Co.,  72  O.  S.  632]. 

For  the  question  of  the  right  of  abutting 
owners  or  tajq)ayerB  to  sue  for  an  injunction 
against  the  granting  or  tbe  misuse  of  a 
franchise,  see  VI,  Pabties,  herein. 

ijj)    Vacation  of  Streets. 

The  gtatuie  authorizing  the  vacation  of 
-streetB  and  alleys  hy  a  city  council  is  a 
summary  proceeding  having  reference  to  the 
interests  of  the  general  public,  and  is  not 
binding  upon  an  abutting  property  owner 
who  does  not  petition  or  consent.  Such 
proceeding  invokes  governmental  functions, 
which  can  not  be  reached  by  process  of  in- 
junction on  the  part  of  one  who  is  individ- 
ually affected:  Schlemmer  v.  Furniture  Co., 
2  0.  N.  P.  (N.S.)  293,  15  O.  D.  (N.P.)  92. 

The  fact  that  a  city  abandons  a  narrow 
street  with  sharp  grades  in  exchange  for  a 
wide,  well  graded  street,  improving  the  ap- 
pearance of  that  part  of  the  city,  and  more 
accessible  to  the  increasing  population  there- 
of, and  without  any  practical  expense  there- 
for, notwithstanding  in  crossing  a  railroad 
more  tracks  would  be  crossed,  is  not  an  abuse 
of  discretion  on  its  part,  for  which  an  in- 
junction will  lie  to  restrain  the  city  from 
proceedings  in  appropriation  in  the  probate 
court  to  secure  a  crossing  over  the  railwiqr 
property:  Railioay  Go.  T.  Ahr<m,  13  O.  D. 
(N.P.)  411.   See  also  STBEcra. 

(kk)    Use  and  Improvement  of  Streets. 

The  owner  of  abutting  property  can  not 
sue  to  enjoin  the  laying  of  natural  gas  pipes 
in  the  street,  on  the  ground  that  tbe  question 
of  granting  such  franchise  has  not  been  sub- 
mitted to  the  popular  vote,  in  accordance 
with  statute:  Webh  T.  Oa»  Co.,  9  Dee.  Bep. 
662,  16  BuU.  121. 

G.  C,  {4311,  is  cumulative,  and  tinder  it 
suit  may  be  maintained  in  the  name  of  a 
municipal  corporation  to  enjoin  the  unlawful 
use  of  a  public  street,  which  is  part  of  a 
county  road,  in  pursuance  of  a  contract  which 
is  made  in  contravention  of  law,  althoug^h 
such  action  might  also  be  brought  in  the 
name  of  the  state:  Elyria  v.  RaUxoay,  12  O. 
D.  (N.P.)  600  [same  decree  on  appeal,  Elyria 
V.  Railtoay,  3  O.  C.  C.  (N.S.)  250,  13  0.  C. 
D.  482;  modified  and  affirmed,  Elyria  v.  BaU- 
toay,  69  O.  S.  414,  IV  Longsdorf's  Notes, 
961}. 

6.  C,  ( 4314,  does  not  apply  to  cases  In 
which  tjie  owner  of  the  property  assessed  is 
resisting  an  assessment  on  the  ground  that 
the  contractor  has  not  performed  the  con- 
tract properly,  the  statute  providing  that  a 


substantial  defect  in  the  improvement  shaJl 
be  a  defense:  Btotte  v.  Fiele,  38  0.  8.  314,  III 
Longsdorf's  Notes,  970. 

Tbe  owner  of  abutting  property  can  not  in 
that  capacity  bring  suit  to  enjoin  a  contract 
for  a  public  improvement  for  which  an  asaess- 
m«it  is  ultimately  to  be  levied  upon  the 
abutting  property,  on  the  ground  of  defects 
in  the  legal  st^s  leading  up  thereto,  as 
long  as  no  assessment  has  been  levied  upon 
bis  property  nor  work  has  been  done  under 
the  contract.  The  provision  in  O.  C.  {  4314, 
authorizing  a  suit  by  a  taxpayer  does  not 
apply  to  the  ease  of  a  local  aaaeument: 
Wood  V.  PleoMMt  Bidge,  1^  O.  0.  0.  177,  6 
O.  C.  D.  516. 

O.  C,  {  4314,  does  not  i^ply  to  aa  aotkm 
by  an  abutting  property  owner  to  enjoin  an 
improper  use  of  the  street  in  front  of  his 
property:  Herrick  v.  Cleveland,  7  O.  0.  C 
470,  4  0.  C.  D.  684. 

G.  C,  1 4314,  does  not  apply  to  an  action 
by  the  owner  of  property  which  has  been 
assessed  for  an  improvement  to  mjoin  the 
collection  of  such  assessment,  by  the  sale  Of 
the  property  assessed,  on  the  ground  that 
the  improvement  ordinance  is  nnreaamable 
and  invalid,  since  the  abutting  property 
owner  may  bring  an  action  to  enjoin  the 
levy  or  collection  of  an  illegal  assessment 
without  applying  to  the  solicitor  in  the  flrst 
instance:  MiUs  v.  Norwood,  6  O.  C.  C.  305, 
3  O.  C.  D.  465. 

(U)    Criminal  Proceedings. 

The  weU-established  rule  that  injunction 
will  not  lie  against  criminal  proceedings  is 
applicable  to  proceedings  brought  before  the 
mayor  of  a  village  against  violators  of  the 
local  option  law  in  a  neighboring  ei^,  and 
defradants  in  such  actions  must  have  resort 
to  their  ronedy  at  law:  Potoett  v.  AehmUe, 
11  0.  N.  P.  (N.S.)  369,  21  0.  D.  (K.P.)  484. 

B.  Acts  or  Pbivatb  CinFOUTKms. 
1.  Management. 
(a)    Acta  of  Offioera. 

The  director's  discretion  in  management 
can  not  be  controlled  by  court  unless  abuse 
is  shown:  Kuhn  v.  Woolton  8pioe  Co.,  13  O. 
C.  C.  547,  7  O.  C.  D.  289. 

Directors  can  not  be  enjoined  from  reduc- 
ing the  price  of  goods  below  cost  at  suit  of 
stockholders  who  are  moving  as  owners  of 
a  competing  company:  Kuhn  v.  TFooIson 
Spice  Co.,  13  O.  C.  C.  547,  7  0.  C.  D.  28». 

An  injunction  will  not  be  granted,  on  the 
application  of  stockholders  of  a  corp<n*ati(xi, 
to  restrain  or  interfere  with  the  control  of 
the  board  in  their  management  of  tbe  affairs 
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of  tbe  corporation,  when  they  are  not  exceed- 
ing their  legal  powers  and  are  acting  within 
the  scope  of  their  authority,  in  the  absence 
of  a  showing  of  fraud  or  breach  of  trust: 
De  Lecroia  v.  Concrete  Steel  Co.,  8  O.  N.  P. 
(N.8.)  489,  19  O.  D.  (N.P.)  767. 

When  the  president  of  a  corporation  is 
its  active  manager,  by  virtue  of  the  corpora- 
tion by-laws,  and  he  is  the  only  person  con- 
nected with  its  affairs  having  a  practical 
knowledge  of  its  business,  and  a  majority  of 
the  directors  were  present  but  declined  to 
perform  thar  duties  as  such;  injunction  will 
not  lie  to  prevent  the  presidait  of  such  cor- 
poration from  entering  into  contracts  in  the 
name  of  the  corporation :  De  teeroim  T.  Oo»> 
cr«(«  Steel  Co.,  9  O.  N.  P.  (N.S.)  489,  19  O. 
D.  (N.P.)  767,  64  Bull.  821. 

Injunctkm  is  the  proper  remedy  to  prevent 
a  board  of  trustees,  under  an  original  grant 
from  the  donor  to  an  educational  institution, 
from  exercising  an  excess  of  powers  and  in 
such  a  case  the  offending  trustees  are  neces- 
sary parties:  State,  ew  rel.,  T.  Toledo,  3  O. 
C.  C.  (N.S.)  468,  13  O.  C.  D.  827. 

Quo  ivarranto  is  a  legal  remedy  and  will 
not  lie  to  oust  the  trustees  of  an  educational 
institution,  limited  by  the  donor's  deed  and 
its  articles  of  incorporation  to  certain  in- 
struction, because  they  exceed  their  powers 
and  extend  the  course  of  instruction  beyond 
that  originally  intended.  Injunction  to 
restrain  the  pursuit  of  such  studies  is  the 
only  remedy:  State,  ea>  rel.,  v.  Toledo,  3  O.  C. 
O.  (N.8.)  468,  13  O.  C.  D.  327.  See  also 
Educational  Ikbtitutioiis.  ' 

Ille^l  or  fraudulent  acts  by  directors  of 
a  corporation  will  not  entitle  a  shareholder 
or  creditor  to  an  injunction  where  no  repeti- 
tion of  such  acts  is  threatened:  Savings  Co. 
V.  Behn,  6  O.  N.  P.  186,  8  0.  D.  (NJP.)  694 
[reversing  Rehn  v.  Savmga  Co.,  5  O.  N.  P. 
314,  7  O.  D.  (N.P.)  398]. 

If  acts  requiring  judgment  and  skill  are 
confided  to  the  discretion  of  officers  of  a 
corporation,  their  exercise  of  that  discretion 
will  not  be  lightly  disturbed — as  in  sdecting 
a  route  for  a  railroad:  Walker  v.  Railroad, 
8  O.  38, 1  t«ngBdorf'a  Notes,  410. 

A  corporator  can  enjoin  acts  beyond  the 
corporate  powers  only  when  the  violation  of 
his  rights  are  clear.  The  discretion  left  to 
the  judgment  and  skill  of  officers  will  not  be 
disturbed  unless  gross  abuse  or  want  of 
power  is  shown;  BtUdtoin  v.  Railroad,  1  Dec. 
Sep.  632.  10  W.  L.  J.  337. 

A  minority  stockholder  may  enjoin  the 
unlawful  retironent  of  stock,  or  an  increase 
of  stock  for  an  ill^al  purpose,  or  the  Toting 
of  a  majority  of  the  stock  where  it  is  owned 
1^  a  railroad  corporation  contraiy  to  law, 
or  action  1^  tbe  directors  which  would  com- 
mit the  road  to  an  unlawful  scheme  or  con- 


spiracy in  restraint  of  trade  which  would 
subject  the  corporation  to  loss  of  its  charter 
at  suit  by  tbe  state;  Manington  v.  Railuxm 
Co.,  9  O.  N.  P.  (N.S.)  641,  20  O.  D.  (N.P.) 
468. 

An  action  by  a  stockholder  against  a 
corporation  will  be  entertained  in  a  court  of 
equity  to  enjoin  the  corporation  from  selling 
its  products  at  such  prices  as  will  entail  a 
loss  upon  its  shareholders  or  deprive  them  of 
the  dividends  to  which  they  would  otherwise 
be  justly  entitled,  or  at  less  than  the  fair 
value  thereof  in  the  open  market,  and  from 
conducting  its  business  in  any  manner  other 
than  the  equal  pro  rata  benefit  of  the  owners 
of  its  capital  stock;  and  from  conducting 
business  in  the  interest  of  persons  or  corpora- 
tions, other  than  its  shardiolders,  or  for  the 
purpose  of  injuring  such  shareholders: 
Arhuckle  v.  Spioe  Co.,  21  O.  C.  C.  366,  11  O. 
C.  D.  726. 

Participating  policyholders  in  a  life  insur- 
ance company  m^  maintiUn  a  class  suit  in 
equity,  although  they  are  not  stockholders, 
and  the  right  is  contractual  to  ctmipel  the 
company  to  preserve  a  surplus  fund  ac- 
cumulated for  their  benefit  from  earnings  of 
participating  policies,  for  it  is  not  posflible 
to  estimate  their  mone;^  damages:  BM  T. 
InawoMce  Co.,  14  0.  0.  C.  (N.S.)  386,  83  O. 
C.  D.  69  [reversed,  without  opinion,  Insuranoe 
Co.  T.  Bell,  87  0.  S.  476].  See  also  Iirsns- 

AnCB. 

Where  the  trustees  of  a  religious  corpora- 
tion have  attempted  to  convey  away  its 
property  without  legal  authority,  a  suit  to 
enjoin,  brought  in  the  name  of  the  corpora- 
tion by  some  of  the  loyal  members,  will  be 
sustained  and  so  toough  a  majority  of  the 
trustees  ask  dismissal  of  the  suit:  Sundajf 
School  Ataociation  v.  Eapy,  17  O.  C.  C.  624,  9 
O.  C.  D.  695.    See  also  Corpobations. 

Interest  payable  out  of  net  earnings  is  . 
cumulative,  and  tbe  deficiency  of  one  year  is 
to  be  made  up  out  of  future  surplus  net 
earnings.  This  right  is  enforcible  by  injunc- 
tion against  diversion  of  the  surplus,  and 
some  bondholders  may  sue  for  all:  Railroad 
Co.  V.  Shoemaker,  3  O.  O.  C.  473,  2  O.  C.  D. 
270  [affirming  Shoemaker  v.  Railroad  Co.,  10 
Dec.  Rep.  12,  18  Bull.  43].  See  also  Bonds, 
Nbootuble. 


(h)    Tranafer  of  Stock. 

The  transfer  of  stock  on  the  books  of  the 
company  may  he  compelled  by  mandatory 
injunction:  Arhuckle  v.  Woolton  Bptce  Co., 
21  O.  C.  C.  366,  11  O.  a  D.  726. 

The  proper  procedure  for  compelling  a 
trsmsfer  of  stock  is  by  petiticm  asking  for  a 
mandatory  injunction;  and  in  such  a  ease 
it  is  not  necessary  that  the  bansfer  ^ent 
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be  made  a  party:  Burrh  v.  Tru$t  Co.,  12 
O.  N.  P.  (N.S.)  86,  22  O.  D.  (N.P.)  6 
[affirmed,  Bureh  V.  Trust  Co.,  14  O.  C.  C. 
(N.8.)  346.  23  O.  C.  D.  358]. 

(c)    Inspection  of  Books. 

In  the  absence  of  a  statute  providing  that 
a  etockholder  in  a  foreign  corporation  resi- 
dent here  may  demand  an  opportunity  for 
inspection  of  its  books  and  records,  injunc- 
tion will  not  lie  to  restrain  a  foreign  cor- 
poration from  denying  snch  a  privilege  to 
a  resident  stockholder:  Riggs  v.  Engraving 
Co.,  7  O.  L.  R.  446. 

Injunction  is  the  proper  ranedy  to  enforce 
the  right  of  a  stockholder  in  a  private  cor- 
poration, given  by  G.  C,  |  8673,  to  inspect 
the  books  and  records  of  the  corporation: 
VtOksblatt  Co.  V.  Iloffmeister,  62  O.  S.  180, 
IV  Longsdorfs  Notes,  829;  Arbucklv  v. 
Wootaon  Spice  Co.,  21  O.  C.  C.  366,  11  O. 
C.  D.  726. 

A  court  of  equity  will  entertain  an  action 
by  a  stockholder  of  a  corporation  to  enjoin 
the  corporation  from  refusing  to  transfer  to 
plaintiffs  upon  the  hooks  of  said  company, 
shares  of  stock  owned  by  plaintiff:  Arbuckle 
V.  Spice  Co.,  21  0.  C.  C.  356,  11  O.  C.  D.  726. 
See  also  Cobfobationb. 

Trust  company  and  not  beneficiaries  is  the 
proper  party  defendant  in  an  action  to  en- 
force inspection  of  books  by  stockholders: 
Kmnon  v.  Trust  Co.,  16  O.  D.  (N.P.)  733, 
4  O.  L.  R.  352. 


(d)  Eapulaion. 

Injunction  uid  not  mandamus  is  the  proper 
remedy  of  a  member  of  a  corporation  not  for 
profit,  who  has  bem  illegally  expelled:  Cheney 
V.  Ketcham,  5  0.  N.  P.  139,  7  O.  D.  (N.P.) 
183. 

Members  of  a  masonic  lodge  can  not 
obtain  an  injunction  against  a  trial  to  be 
had  with  a  view  to  their  expulsion  on  the 
charge  of  joining  a  Cemeau  body,  though  it 
be  averred  that  an  iU^;al,  unfair  trial  is 
intended.  Moreover,  they  can  not  join  as 
plaintiffs  in  one  suit:  Hershiser  v.  Williams, 
6  O.  C.  C.  147,  3  O.  C.  D.  389  [affirming 
Hershiser  v.  Williama,  11  Dec.  Rep.  76,  24 
Bull.  314;  affirmed,  without  opinion,  Herah- 
iaher  v.  Williams,  53  O.  S.  663]. 

Suspension  of  a  member  until  he  submits 
to  a  public  reprimand,  is  not  an  irreparable 
injury,  and  injunction  will  he  refused.  If  he 
had  a  defense  he  should  have  made  it  at  the 
trial:  Bishop  v.  Chamber  of  Commerce,  5  O. 
N.  P.  365,  5  O.  D.  (N.P.)  356.  See  also 
COBPOBATIO.NS. 

The  courts  have  jurisdiction  to  hear  an 
injunction  against  a  masonic  lodge  from  ex- 


pelling  members  for  membership  in  a  Cemeau 
lodge:  In  re  Forest  City  Lodge,  11  Dec.  Rep. 
854,  30  Bull.  225.   See  also  C(»P0UTI0S8. 

<e)    Election  of  Officers. 

An  election  about  to  be  held  to  fill  the 
place  of  a  director,  alleged  to  be  ineligible 
because  not  a  stockholder,  which  is  denied, 
will  not  be  enjoined,  for  no  irreparable  injury 
will  result:  Ilooe  T.  Hall,  9  O.  C.  G.  654,  4 
0.  C.  D.  547. 

A  court  of  equity  has  jurisdiction  to  deter- 
mine the  rights  of  parties  to  an  action  for 
injunction,  where  the  plaintiffs  claim  to  t>e 
legally  elected  trustees  of  an  incorporated 
church,  and  ask  that  the  defendants,  who 
also  claim  to  be  trustees  and  one  of  them  to 
be  the  pastor  of  the  church,  be  restrained 
from  interfering  with  their  control  of  the 
church  property  or  other  use  of  it  for 
purposes  of  worship:  Munsel  T.  Boyd,  10  O. 
C.  C.  (N.S.)  121,  20  O.  0.  D.  182.  See  also 
Rblioious  Societies. 

(f)    Retirement  and  Voting  of  Stock. 

A  minority  stockholder  mxy  enjoin  the 
unlawful  retiremeait  of  stock  or  an  increase 
of  stock  for  an  illegal  purpose,  or  the  voting 
of  a  majority  of  the  stock  where  it  is  owned 
by  a  railroad  corporation  contrary  to  law, 
or  action  by  the  directors  which  would 
commit  the  road  to  an  unlawful  scheme  or 
conspiracy  in  restraint  of  trade  which  would 
subject  the  corporation  to  loss  of  its  charter 
at  suit  by  the  state:  Manington  v.  Aoilwsy, 

9  O.  N.  P.  (N.S.)  641,  20  0.  D.  (N.P.)  468. 
The  fact  that  a  proposed  plan  for  retiring 

preferred  stock  is  a  part  of  a  general  scheme 
or  conspiracy  to  oppress  the  plaintiffs,  does 
not  warrant  interference  by  injunction  with 
the  retironent  of  such  stock,  where  the 
plaintiffs  have  no  interest  in  it  and  Its 
retirement  is  to  be  effected  in  accordance 
with  the  law  of  the  state  and  a  resolution  of 
the  hoard  of  directors:   Oould  v.  Railway, 

10  0.  N.  P.  (N.S.)  129,  21  O.  D.  (N.P.)  733. 
Where  it  appears  that  through  stock  con- 
trol of  a  character  forbidden  in  this  state, 
competing  railroad  lines  are  to  be  operated 
as  a  single  double  track  road,  the  court  may 
restrain  the  voting  of  stock  in  pursuance  of 
such  plan,  and  thus  preserve  the  status  quo 
until  a  full  hearing  can  be  had:  Oould  v. 
Railway,  10  O.  N.  P.  (N.S.)  SIS,  21  O.  D. 
(N.P.)  733. 

A  temporary  restraining  order  will  be 
granted  to  prevent  the  voting  of  stock  of  a 
railway  in  pursuance  of  a  plan  to  operate 
three  parallel  and  competing  railways  as  a 
single  line,  notwithstanding  the  right  to 
carry  out  such  a  scheme  would  be  vested  in 
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the  board  of  directors,  and  t)ie  proper  time 
for  issue  of  an  injunction  would  be  when 
the  directors  attempt  to  put  such  design  into 
effect,  and  not  against  the  voting  by  stock- 
holders for  directors  who  may  contemplate 
carrying  out  such  a  scheme:  Oould  v.  Aoil- 
ivay,  10  O.  N.  P.  (N.S.)  818,  21  O.  D.  {N.P,) 
737. 

2.    Protection  of  Property-right*  Agaitut 
Corporation, 

(a)    Abutting  Oumera. 

(oa)    Where  Act  Done  Without  Consent  or 
Compensation. 

A  railway  company  may  be  enjoined  from 
laying  additional  tracks  in  a  public  street 
until  the  right  to  do  so  is  acquired  by  ap- 
propriation, or  other  suitable  proceedings: 
Vartoig  v.  HaUroad  Co.,  54  O.  8.  455,  IV 
Longsdorf 's  Notes,  643. 

An  abutting  property  owner  is  entitled  to 
an  injunction  to  restrain  the  CMistruction 
of  a  street  railroad  in  a  country  road  until 
his  rights  in  such  road  have  been  fully  eom- 
pensated:  Schaaff  V.  Electric  Aitlioay  Co.,  16 
O.  C.  C.  252.  8  O.  C.  D.  688;  Dietz  v.  Trac- 
turn  Co.,  4  O.  N.  P.  899,  6  0.  D.  (N.P.)  613. 

Injunction  will  lie  at  the  suit  of  an  abut- 
ting owner  to  restrain  the  construction  of  a 
switch  by  an  interurban  railroad,  his  con- 
sent thereto  not  having  been  obtained  and 
no  compoisation  paid:  Ckambera  v.  Traction 
Co„  6  O.  C.  C.  {N.S.)  208,  17  O.  G.  D.  103. 

Abutting  proper^  owners  are  entitled  to 
an  injunction  to  prevent  the  construction 
and  operation  of  an  interurban  raitroad 
entirely  on  one  side  of  a  public  highway  next 
the  abutting  improved  farms  owned  and  oc- 
cupied by  the  plaintiffs,  and  also  the  con- 
struction and  operation  of  an  electric  light 
and  power  plant  in  connection  with  such 
road,  until  corap^sation  and  damages  shall 
be  assessed  in  a  proper  proceeding,  and  paid 
or  secured  to  be  paid  to  them:  Schaaf  v. 
RaUtcay  Co.,  66  O.  S.  215,  IV  Longsdorfs 
Notes.  903. 

Injunction  lies  at  the  suit  of  an  abutting 
property  owner  to  restrain  the  construction 
of  a  railroad  track  in  the  street  until  his 
consent  is  obtained  thereto  or  he  is  com- 
pensated: Root  V.  Kailroad  Co.,  7  0.  N.  P. 
337,  5  O.  D.  (N.P.)  315. 

Where  the  construction  of  a  railroad  in  a 
street  will  work  material  injury  to  the 
abutting  property,  such  construction  may  be 
enjoined,  until  the  right  to  construct  such 
road  in  the  street  shall  first  be  acquired: 
Railway  Co.  v.  Laicrence,  38  O.  S.  41,  III 
Longsdorfs  Notes,  951. 

A  natural  gas  company  may  be  enjoined 
from  laying  their  pipes  In  a  city  street,  where 


they  have  acquired  a  franchise  for  that  pur- 
pose from  the  city  but  have  failed  to  get 
the  consent  of  the  abutting  owners:  Webb  v. 
Oas  d  Fuel  Co.,  9  Dec.  Hep.  662,  16  Bull 
121;  Light  rf  Power  Co.  V.  Light  Co.,  69>  0. 
S.  259,  IV  Longsdorfs  Notes,  957. 

The  placing  by  a  private  lighting  company 
of  poles  at  the  curb  in  a  street,  and  the 
stringing  thereon  of  electric  cables  and  wires 
for  the  purpose  of  furnishing  light  and 
mergy  to  private  takers  is  an  abuse  of  prop- 
erty rights  and  when  done  without  the 
owner's  consent  gives  him  the  right  to  an 
injunction :  Callen  V.  Light  Co.,  66  O.  S.  166, 
IV  Longsdorfs  Notes,  001. 

Telegraph  and  telephone  poles  may  be 
removed  by  order  of  a  court  of  equity,  where 
they  were  erected  pending  an  action  to  enjoin 
their  erection  and  without  the  complainant's 
consent:  Denver  v.  Telephone  Co.,  8  O.  N.  P. 
666,  10  O.  D.  (N.P.)  273;  Smith  v.  TeUgraph 
Co.,  2  0.  C.  C.  259,  1  O.  C.  D.  475. 

A  new  and  inconsistent  use  of  a  street  is 
not  necessarily  a  taking  of  private  property 
within  the  meaning  of  the  constitution.  It 
must  be  such  a  use  as  palpably  and  in- 
juriously affects  the  adjacent  property,  and 
to  plead  or  prove  merely  the  invasion  of  a 
private  right  does  not  stir  the  consci^ice  of 
a  court  of  equity:  Bums  v.  Telephone  Co., 
10  O.  C.  C.  (N.S.X  307,  20  O.  0.  D.  74 
[affirming  Bums  v.  Telephone  Co.,  3  0.  N.  P. 
{N.S.)  257,  17  O.  D.  (N.P.)  731;  affirmed, 
without  opinion.  Bums  v.  Telephone  Co.,  76 
O.  S.  589].   See  also  STBEirrs. 

An  abutting  owner  who  conaents  or  sub- 
mits to  the  use  of  the  street  in  frcmt  of  his 
premises  for  telephone  purposes,  by  means 
of  poles  and  wires  is  not,  as  matter  of  law, 
entitled  to  an  injunction  against  the  tele- 
phone company  engaged  in  putting  its  wires 
in  a  conduit  in  a  street  of  a  city  as  an  in- 
vasion of  his  private  rights:  Bums  t.  7*016- 
phone  Co.,  10  O.  C.  C.  (NJ3.)  307,  20  O.  C. 
D.  74  [affirming  Buma  t.  Telephone  Co.,  3 
O,  N.  P.  (N.S.)  267,  17  0.  D.  (N.P.)  731; 
affirmed,  without  opinion.  Bums  v.  Telephone 
Co.,  76  O.  S.  589].  See  also  TEl,EPnoNB8  and 
Telethone  Companies. 

Injunction  will  lie  at  the  suit  of  a  non- 
consenting  abutting  property  owner  to  re- 
strain the  laying  of  gas  pipes  longitudinally 
with  and  under  the  side  walk  for  the  con- 
veyance of  natural  gas  to  private  consumers, 
notwithstanding  the  laying  of  such  pipe  is 
under  and  by  virtue  of  a  city  ordinance: 
Federal  Gas  Co.  v.  Townsend,  1  O.  N.  P. 
(N.S)  28fl,  14  O.  D.  (N.P.)  5. 

A  lot  owner  may  enjoin  the  construction 
of  a  street  railroad  in  front  of  his  premises, 
where  the  consent  of  the  owners  of  property 
on  the  street  was  not  obtained  as  required  by 
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law:  Roberta  y.  Evttm,  19  O.  S.  78,  11 
LoagBdorfB  Kotet,  927. 

Where  a  railroad  company  acting  under 
a  city  ordinance  granting  it  the  right  to  lay 
its -tracks  in  a  city  street,  proceeds  to  tear 
up  such  street  to  construct  its  road,  with- 
out  first  getting  the  consent  of  the  abutting 
owners,  an  injunction  will  be  granted  at  the 
suit  of  an  abutting  owner  wliose  property 
has  been  damaged,  ordering  the  railroad 
company  to  restore  the  street  to  its  former 
condition  in  front  of  the  property  of  such 
abutting  owner:  Bending  Co.  v.  Railwaj/  Co., 
2  O.  N.  P.  317,  3  O.  D.  {N.P.)  430. 

An  injunction  against  the  relaying  of  a 
spur  railroad  track  across  a  turnpike,  will 
not  be  granted  when  the  track  was  originally 
laid  with  the  consent  of  the  turnpike  com- 
pany, and  five  years  later  the  tumpilce  people 
tore  up  the  track,  claiming  that  it  was  laid 
without  consent  or  right:  Bridge  Co.  v.  Rail- 
road, 12  O.  C.  D.  723  [affirmed,  without 
opinion,  Bridge  Co.  T.  Railroad^  62  O.  8. 
635]. 

A  railroad  company  may  be  ^joined  from 
increasing  its  right  of  way  idter  its  railroad 
has  been  located  and  completed;  Warner  T. 
RaOroad  Co.,  89  O.  6.  70,  III  Longsdorfs 
Notes,  1008. 

Where  the  placing  of  railway  backs  across 
that  part  of  a  street  which  is  a  oul-de-sao 
impressed  with  the  easement  of  ingress  and 
egress,  will  materially  impair  the  easement, 
the  construction  thereof  will  be  enjoined  until 
compensation  is  made  to  the  land  owner: 
furnace  Co.  v.  Railtoaj/  Co.,  9  O.  N.  P. 
(N.S.)  426,  20  O.  D.  (N.P.)  188.  See  also 
Stbeets. 

Injunction  dies  against  constructing  a  rail- 
road track  in  a  street  on  behalf  of  an  abutter 
materially  injured  thereby  until  the  right 
is  acquired  by  appropriation  of  his  interest: 
J^oo*  T.  Peimsylvatua  Co.,  7  O.  N.  P.  337,  S 
O.  D.  (N.P.)  81S.  See  also  RanaoAiM. 


{bb)    Interference  with  Ingress  and  Egress. 

Injunction  will  lie  at  the  suit  of  an 
abutting  property  owner  to  oijoin  the  con- 
struction of  a  railway  along  the  side  of  the 
traveled  part  of  the  highway  without  con- 
forming to  the  grade  .of  the  highway  and 
without  filling  in  between  the  rail^  and 
from  so  eonstructing  the  road  in  front  of 
plaintiff's  property  as  to  interfere  with  the 
free  ingress  and  egress  to  and  from  all  parts 
of  it:  McMakm  v.  Street  Railwag  Co.,  6  O. 
N.  P.  367,  6  O.  D.  (N.P.)  358. 

A  spur  track  not  materially  interfering 
with  the  abutting  owner's  rights  will  not  be 
mjoined:  Gunning  T.  Railv>ai/,  2  O.  K.  P. 
(N.S.)  411,  14  O.  D.  (NJ*.)  660. 


Where  lands  abut  upon  a  eul'de-eao,  the 
appendant  easement  of  ingress  and  egress 
extends  to  all  that  part  of  the  street  lying 
between  such  lands  and  the  first  connecting 
thoroughfare  and  where  the  placing  of  rail- 
way tracks  across  that  part  of  the  street 
so  impressed  with  the  easement  will  material- 
ly impair  the  easement,  the  construction 
thereof  will  be  enjoined  until  compensation 
is  made  to  the  landowner:  Funtaoe  Co.  t. 
RaUioay  Co.,  9  0.  N.  P.  (ISJB.)  426,  SO  O. 
D.  (N.P.)  188. 

Injunction  will  lie  at  the  suit  of  a  manu- 
facturing company  to  enjoin  the  constmcUon 
of  railroad  tracks  in  the  street  in  front  of 
their  factory  and  so  near  to  its  entrance  as 
to  materially  interfere  with  the  l<wding  and 
unloading  of  wagons:  Burial  Caee  Co.  r, 
RfkOxcay  Co.,  4  O.  C.  C.  (N.8.>  86S,  14  O.  a 
D.  107. 

Injunction  will  not  lie  to  restrain  the  lay* 
ing  of  a  spur  track  in  a  public  street  where 
the  plaintiff's  property  is  one  hundred  and 
sixty  feet  beyond  the  end  of  the  track:  Eorzog 
V.  Railxoay  Co.,  6  O.  a  C.  (NJS.)  627,  16  O. 
C.  D.  702. 

Injunction  will  not  lie  to  enjoin  the  laying 
of  a  double  track  in  the  street  by  a  street 
ear  company,  on  ground  that  It  will  intttfm 
with  a  pablie  market  in  the  street  in  front 
of  plaintiff*B  property:  Bella  t.  XadtBav  Co., 
11  Dec  Rep.  643,  28  Bull.  172. 

Injunction  will  not  lie  to  prevent  the 
carrying  forward  of  a  public  woifc  aa  tlie 
chai^ging  of  grade  crosainga  of  a  ateam  rail- 
road, where  no  danger  ezista  of  aubitential 
loss  to  an  abutting  owner,  and  the  mode  o^ea 
to  him  for  recovering  compensation  alcme  is 
involved:  BaiHeimg  <E  Trust  Co.  T.  ClmlM^ 
1  O.  N.  P.  (N.S.)  403,  14  O.  D.  (NJ»,)  88. 

An  injunction  will  not  lie  on  the  petitimi 
of  a  property  owner  against  the  oonneetlng 
of  buildings  on  opposite  sides  of  the  sbeM 
by  a  bridge  twen^  feet  above  the  pavement, 
where  the  ingress  and  egress  of  the  plaintiff 
is  in  nowise  impaired,  and  the  injury  which 
he  will  sustain,  if  any,  is  not  different  in 
kind  from  that  suffered  by  the  public  at 
large:  Offatt  v.  Packing  Co.,  11  O.  C.  C. 
(N.S.)  357,  21  0.  G.  D.  68.  See  ah»  Stbeets. 

Where  the  evidence  is  conflicting  as  to  the  ■ 
extent  of  the  injury  to  an  abutting  property 
owner  caused  by  laying  a  railway  track 
across  a  street  so  as  to  obstruct  its  only 
outlet,  and  some  of  the  evidence  is  to  the 
effect  that  the  laying  of  the  proposed  track 
will,  owing  to  the  peculiar  conditio|is,  enhance 
the  value  of  the  plaintiff's  property,  and  the 
neighborhood  is  a  lumber  district  where  there 
is  much  smoke  and  noise,  the  damages  which 
may  be  sustained  are  evidently  such  as  can 
be  compensated  in  a  suit  at  law,  and  the 
petition  for  an  injunction  against  the  laying 
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of  the  track  will  be  dismissed:  Lnn^r  Co,  v. 
Railtciuf,  11  0.  N.  P.  (N.S.}  289. 

Encroachment  upon  the  sidewalk  by  the 
laying  of  street  railway  tracks  bo  near  there- 
to at  a  street  corner  that  in  turning  into  the 
other  street  the  body  of  a  car  extends  slightly 
orer  the  sidewalk,  is  not  a  material  inter- 
ference with  the  ingress  and  egress  of  the 
abutting  owner,  but  is  interference  of  a 
character  that  is  common  to  him  and  the 
public  at  large,  and  injunction  will  not  lie 
on  his  petition  for  a  removal  of  the  tracks 
at  that  point:  PoweU  T.  BaUuMif,  10  0.  N. 
P.  (N.S.)  266,  20  0.  D.  (N.P.)  313. 

Where  the  construction  of  railroad  tracks 
in  or  across  a  street  that  affords  the  only 
reasonable  means  of  access  to  property  abut< 
ting  thereon,  will  materially  impair  and 
interfere  with  the  owner's  right  of  access 
to  and  egress  from  aaab  property,  or  will 
materially  depreciate  the  value  thereof,  the 
owner  may  enjoin  the  construction  until  the 
right  is  acquired  under  proceedings  insti- 
tuted against  such  owner  for  the  appropria- 
tion of  private  property,  or  otherwise, 
although  his  property  does  not  immediately 
abut  upon  that  portion  of  the  street  over 
which  the  railroad  tracks  are  proposed  to  be 
located:  Hall  t.  Raitway,  8S  O.  S.  148  [modi- 
fying and  affirming  Hall  v.  Railwaf/,  HO. 
C.  C.  (N.S.)  97,  20  0.  C.  D.  718]. 

If  the  construction  of  railroad  tracks  in  a 
street  which  gives  tlie  only  reasonable  means 
of  access  to  property  which  abuts  thereon 
will  interfere  materially  with  the  owner's 
ingress  to  such  property  and  egress  there- 
from, the  owner  of  such  property  suffers  an 
injury  which  is  different  in  kind  and  not 
merely  in  degree  from  the  injury  which  is 
suffered  by  the  general  public:  Hall  v.  Rail- 
way, 85  0.  S.  148  [modifying  and  affirming 
Hall  V.  Railway,  11  O.  C.  C.  (N.8.)  97.  20 
O.  0.  D.  718]. 

(ce)    Where  Owner  has  Right  to  Sue  for 
Damages. 

An  abutting  owner's  right  to  an  injunc- 
tion against  the  construction  of  telegraph 
and  telephone  lines  on  the  highway,  is  not 
defeated  by  right  of  action  in  such  an  abut- 
ting owner  to  sue  for  the  amount  claimed  as 
damages:  Denver  \.  Telephone  Co.,  8  0.  N.  P. 
666,  10  CD.  (N.P.)  273. 

A  railway  company  which  has  agreed  for 
a  valuable  consideration  not  to  locate  a 
track  in  a  certain  manner  on  its  right-of-vno^, 
and  subsequently  finds  it  necessary  to  dis- 
regard this  agreement  in  order  to  properly 
discharge  its  duty  to  the  public,  will  not  be 
enjoined  against  a  breach  of  its  agreement, 
but  the  owner  of  the  land  will  be  remanded 
to  a  suit  for  the  damages  growing  out  of 
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the  breach:  Miller  v.  Railway  Co.,  12  O.  N. 
P.  {N.S.)  683,  22  O.  D.  (N.P.)  638. 

The  plaintiff  sued  to  enjoin  the  building 
of  a  trestle  longitudinally  in  Garrard  avenue, 
a  dedicated  but  unimproved  and  impassable 
street,  lying  with  its  abutting  proper^  far 
below  the  established  grade,  subject  to  over- 
flow, and  not  capable  of  use  unless  filled  to  a 
height  of  twenty-five  or  thirty  feet,  permis- 
sion to  build  the  trestle  having  been  granted 
by  tbe  city,  and  a  right  of  way  having  been 
granted  by  plaintiff  for  a  trestle  over  its 
trades,  connecting  with  this  one  on  Oarrud 
avenue.  It  was  held  that  in  view  of  its 
permit  granted  by  the  city,  and  its  agree- 
ment with  the  plaintiff,  and  the  plaintiff 
being  unable  to  show  any  material  injury 
to  its  property  rights,  and  havii^  an 
adequate  remedy  at  law,  injunction  will  not 
lie:  Railway  Co.  v.  Railway  Co.,  2  O.  N.  P. 
(N.S.)  237,  15  0.  D.  (N.P.)  112  [affirmed, 
without  opinion,  Railway  Co.  v.  RaiUroad,  72 
O.  S.  508].   See  also  Railboads. 

(b)    Act  Illegal  or  Unaitthorieed. 

G.  C,  S  8761,  does  not  authorize  a 
city  or  village  council  to  agree  with 
a  railroad  company  for  the  permanent 
and  exclusive  occupation  of  a  public  street 
with  abutments  to  support  an  overhead 
crossing  of  the  railroad;  nor  can  such  oc- 
cupation be  rightly  gained  by  means  of 
appropriation;  and  if  the  company  bo  oc- 
cupying the  street  refuses  to  restore  it  to 
its  former  condition  of  usefulness  to  the 
public,  it  may  be  compelled  to  do  so  by 
mandatory  injunction,  without  a  right  to 
compensation  for  the  expense  of  removal: 
Railway  Company  v.  Elyria,  68  O.  8.  414, 
IV  Longsdorf's  Notes,  961. 

Where  a  railroad  company,  having  a  line 
of  telegraph,  grants  the  use  of  its  poles  to  a 
telegraph  company  on  certain  conditions  and 
stipulations  in  favor  of  the  grantor,  which 
are  ultra  virea,  an  injuncticm  will  not  be 
granted  whereby  the  grantor  will  be  required 
to  perform  other  stipnlatims  made  in  con- 
sideration of  such  void  stipulations;  Railroad 
Co.  v.  Telegraph  Co.,  38  O.  8.  24,  III  Longs- 
dorfs  Notes,  060. 

Injunction  will  not  lie  at  the  suit  of  a 
stockholder,  where  it  appears  that  the  pur- 
pose is  to  protect  a  monopoly  in  connection 
with  another  company:  Kuhn  v.  Woolson 
Spice  Co.,  8  O.  N.  P.  686,  10  O.  D.  (N.P.) 
292. 

Where  a  gas  company  has  a  right  to  lay 
gas  pipes  in  the  streets  of  a  city,  a  court 
of  equity  will  not  enjoin  it  from  doing  so, 
because  it  has  not  obtained  a  permit  from 
the  proper  city  officials  as  required  by  an 
ordinance  or  police  relation  of  the  ei^: 
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EamUton  v.  Oa$  Light  d  Coke  Co.,  8  0.  N. 
P.  319,  11  O.  D.  (N.P.)  513. 

Injunction  lies  to  prevent  a  private  cor- 
poration from  violating  a  municipal  ordi- 
nance: Rogers  V.  Bathoajf  Oo^  12  O.  D. 
(N.P.)  186. 

Injunction  will  lie  to  enjoin  the  operation 
of  a  street  railway  under  an  invalid  street 
railway  franchise:  Sorstman  v.  RaHtoay,  14 
O.  D.  (N.P.)  546  [reversed.  Railway  v.  Horst- 
man,  72  O.  S.  93,  IV  Longsdorf's  Notes.  988]. 

Where  the  act  of  incorporation  does  not 
authorize  a  railroad  to  relocate  its  road, 
after  completing  it  upon  the  first  location, 
a  court  of  equity  will  oijoin  the  condem- 
nation of  lands  for  the  piirpose  of  such 
relocation:  Moorhead  v.  Railroad  Co.,  17  0. 
340.  I  Longsdorfs  Notes,  811. 

Where  the  grant  permitting  the  laying  of  a 
•pur  traclc  across  the  land  of  the  grantor 
eontains  certain  conditions  and  limitations, 
an  injunction  will  lie  to  restrain  a  violation 
of  the  grant:  ColUns  v.  Craig  Shipbuilding 
Co^  7  0.  C.  0.  (N.S.)  350,  17  0.  O.  D.  802. 

An  agreement  witii  the  eonn^  commiB- 
sionerB,  whereby  it  is  attempted  to  confer 
authority  for  the  constmction  of  a  railway 
ennsii^  in  a  mode  different  from  that  pointed 
out  by  law,  is  clearly  illegal,  and  an  injune- 
tion  against  such  construction  will  lie  upon 
the  petition  of  an  abutting  property  owner: 
mter  T.  AaOiwy  Co^  «  0.  X.  P.  (N.S.)  161, 
IS  0.  D.  (K.P.)  846. 

(e)    Act  Legal  and  Authorized. 

Interurhan  railway  operating  under  an 
ordinance  allowing  it  to  put  in  all  necessary 
Bwitches.  can  not  be  prevmted  by  force  by 
municipal  authorities  from  putting  in  a 
switch,  on  the  ground  that  it  is  not  necessary, 
etc.:  Railroad  Co.  v.  Bedford^  6  O.  N.  P. 
276,  8  0.  D.  (N.P.)  142. 

An  injunction  will  lie  to  restrain  an 
abutting  owner  from  removing  poles  of  a 
trolley  company  lawfully  occupying  the 
street:  RailvMy  Go.  v.  Wintlow,  3  O.  C.  C. 
425,  2  O.  C.  D.  240  [reversing  Railioixy  Co.  v. 
Winslov),  10  Dec.  Rep.  358,  20  Bull.  420]. 

If  a  municipal  corporation  by  an  ordinance 
duly  passed  authorizes  a  gas  company  to 
supply  natural  gas,  and  in  case  of  its  in- 
ability through  no  fault  of  its  own  to  supply 
natural  gas  in  sufficient  quantities,  it  is 
authorized  to  supply  artificial  gas  at  a 
higher  rate,  but  before  charging  such  higher 
rate  it  must  first  establish  to  the  satisfaction 
of  the  board  of  public  service  or  its  succes- 
sors that  it  is  unable  to  supply  such  gas  or 
to  purchase  it,  the  finding  of  such  lioard  is 
conclusive  until  such  board  malces  a  different 
finding  or  the  original  finding  is  set  aside  as 
not  made  in  good  faith  or  for  some  other  Tatid 


reason;  and  a  property  owner  can  not  oijoin 
such  company  from  turning  off  gas  from  his 
house  if  after  such  finding  is  made  he  refuses 
to  pay  such  higher  rate:  Feckter  T,  EleotriQ 
Co.,  19  0.  D.  (N.P.)  658. 

Under  the  decree  of  court  permitting  the 
East  Ohio  Gas  Company  to  collect  from  con- 
sumers in  the  city  of  Akron  the  full  amount 
claimed  to  be  due  from  them,  provided  that 
one-third  of  the  amount  so  collected  sliould 
be  deposited  in  bank  pending  a  determination 
of  the  amount  which  could  be  legally  charged 
and  a  settlement  with  the  consumers  on  that 
basis,  injunction  will  not  lie  to  prevent  Uie 
withdrawal  by  the  gas  company  of  the 
amount  thus  impounded,  where  it  appears 
that  the  supreme  court  has  held  that  the 
company  can  not  be  compelled  to  furnish 
gas  at  the  rate  demanded  and  is  at  liber^ 
to  discontinue  its  service  and'witbdraw  from 
the  city:  Akron  v.  Oaa  Co^  7  0.  N.  P.  (N£.) 
663,  ff  O.  N.  P.  (N.S.)  526,  19  0.  D.  (N.P.) 
218  [reversed.  Gas  Co.  v.  Akron,  81  O.  S. 
33,  IV  Longsdorfs  Notes,  1065]. 

(d)    To  Aettram  DitorimiiiaHon. 

A  court  of  equity  will  not  assume  to  dictate 
the  policy  or  business  management  of  a 
common  earrier,  a^e  from  ita  dme  duty 
under  ita  cBarter  or  the  statutes,  but  where 
the  common  carrio;  itself  adopts  as  a  part 
of  its  business  policy  any  advantageous 
facilify  for  handling  freight,  it  must  not 
discriminate  in  its  use  by  the  public,  but 
must  aflTord  the  facility  equally  to  all,  and 
to  this  extent  equity  will  inta>fere  1^  in- 
junction to  prevent  such  favored  use  thereof 
and  compel  its  equal  service  to  all:  Mining 
Co.  V.  RoUroad,  I  0.  N.  P.  {N.S.}  386,  14 
O.  D.  (N.P.)  209;  floo/teW  T.  Railway  Co., 
43  0.  S.  671,  IV  Longsdorf's  Notes,  183. 

Though  a  consolidated  road  extends 
through  several  states,  its  injurious  dis- 
crimination'* here  or  along  the  lin:  may  be 
enjoined  in  our  courts:  Boofleld  x.  Railway 
Co.,  43  0.  S.  671,  IV  Longsdorf's  Notes,  183. 
See  also  Cabriebs. 

.  Where  a  railway  company  whose  tracks 
are  contiguous  to  a  manufacturing  establish- 
ment and  connected  with  the  tracks  of  another 
company,  refuses,  on  request,  without  valid 
excuse,  to  switch  cars  arriving  by  the  later 
company  to  such  cootiguoua  tracks  as  pro- 
vided by  G.  C,  S§  8997  to  9001,  the  duty  so 
to  do  may  be  enforced  by  numdatory  injunc- 
tion: Wagon  Works  Co.  v.  Railtoay  Co.,  3 
O.  N.  P.  (N.S.)  412,  16  O.  D.  (N.P.)  Ill 
[affirmed,  without  opinion,  Raihoay  Co.  T. 
Wagon  Works  Co.,  72  O.  S.  612], 

A  court  of  equity  will  not  interrene  In 
favor  of  a  consignee  who  is  denied  switehing 
I  facilities  from  tracks  of  another  oompany  to 
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tradcfl  contiguous  to  its  fsctoiy  under  Q.  C, 
ii  8997  to  9001,  because  of  refusal  to  comply 
with  reasonable  rule  for  the  collection  of 
"donurrage"  charges,  where  such  consignee 
was  reaponsible  for  the  detention  of  the  cars : 
Wagtm  Workt  Co.  v.  Bailtoaj/  Co.,  3  O.  N. 
P.  (N.S.)  412,  16  O.  D.  (N.P.)  Ill  [affirmed, 
without  opinion,  Bailioay  Co,  v.  Wagon  Works 
Co.,  72  0.  S.  612].   See  also  Cakbhss. 

A  railway  company  which  has  extended 
aide  tracks  from  its  line  to  coal  mines  aa  a 
part  of  its  regular  method  of  transporting 
eoal  in  a  givoi  region  will  be  compelled  by 
mandatory  injunction  to  extend  a  side  track 
»  distance  of  a  few  hundred  feet  to  another 
coal  mine  at  the  expense  of  the  owner  of  such 
coal  mine,  if  he  asks  for  such  extensions: 
Coal  Co.  T.  Railtoajf,  22  O.  0.  D.  700  [follow- 
ing Mining  Co.  v.  Railway/,  10  0.  N.  P. 
(N^)  386.  14  0.  D.  (NJ.)  209]. 

Where  in  »  ease  of  discrimination  the 
natore  <d  a  compIiUning  coal  omnpany's 
buainesa  oonaists  in  mining  eoal  which  neeeasi- 
tates  long  continued  and  indeterminable 
•oriea  of  shipmoita,  a  remedy  by  damages 
in  an  actini  at  law  would  kad  to  aoeh  a 
multiplicity  of  suits  and  inToIve  nieh  un- 
certainty in  the  measure  of  damages,  that 
the  remedy  of  damages  would  be  inadequate 
and  resort  may  be  had  to  a  court  of  equity: 
Mining  Co.  v.  Railroad  Co.,  1  O.  N.  P. 
(N.S.)  386,  U  0.  D.  (N.P.)  200.  See  also 
Cabbubs. 

For  injuries  to  trade,  see  also  To  Prevent 
IvruKT  TO  TsADK  OB  Businiss,  IV,  E,  herein. 

3.   Acta  for  Protection  of  the  Public. 

Injunction  lies  to  compel  a  railroad  to 
pay  the  expense  of  lowering  a  turnpike 
instead  of  constructing  a  bridge  over  it: 
Turnpike  Co.  V.  Railroad  Co.,  16  O.  0.  C.  268, 
8  O.  0.  D.  260. 

A  railroad  emnpany  may  be  compelled  by 
Injunction  to  construct  a  bridge  mtr  a  public 
street  and  this  although  the  street  is  not 
in  prime  condition  for  public  travel:  Toledo 
T.  RoOicay  Co.,  17  0.  C.  C.  266.  0  O.  0.  D. 
136. 

A  street  railway  company  will  not  be 
enjoined  from  crossing  a  steam  railway  at 
grade,  for  the  rule  as  to  enjoining  grade 
crosshigs  of  railroads,  does  not  apply  to  street 
railroads  in  absence  of  statutory  prohibition : 
Railway  t.  Railtoay,  5  0.  C.  C.  (N.S.)  583, 
16  0.  0.  D.  180  [affirmed,  without  opinion, 
Railway  r.  Railway,  73  O.  S.  364]. 

An  electeic  railway  may  be  enjoined  at 
the  suit  of  a  municipality  from  operating 
its  sytem  In  such  a  manner  as  to  result  in 
eleotro^is  of  water  pipes:  Dayton  t.  Rail- 
way Co.,  6  O.  C.  C.  (X.S.)  41.  16  0.  C.  D. 


736  [affirming  Dayton  v.  Railway,  12  0.  D. 
{N.P,)  268]. 

Erection  of  eleetrio  light  poles  and  the 
stringing  wires  thereon  near  telephone  poles 
may  be  enjoined:  Telegraph  Co.  v.  Light  Co., 
0  Dec.  Rep.  640,  14  Bull.  327. 

A  municipal  corporation  can  not  restrain 
a  gas  company  from  laying  pipes  In  its 
streets  for  the  conveyance  of  gas  to  the 
patrons  of  the  company  on  the  ground  Uiat 
the  city  owns  a  gas  plant  which  will  be 
injured  by  the  competition  of  the  gas  com- 
pany: Bamilton  v.  Oas  Light  d  Oohe  Co., 
8  O.  N.  P.  319,  11  0.  D.  {N.P.)  613. 

A  corporation  adopting  the  name  of  private 
person  as  part  of  its  corporate  name  can 
enjoin  another  corporation  of  which  such 
person  is  a  member  from  using  his  name  as 
part  of  its  corporate  name,  or  otherwise  in 
such  a  way  as  to  mislead:  Manufacturing  Co. 
V.  Thayer  Co.,  6  O.  N.  P.  SCO,  9  O.  D.  (NJ».) 
288. 

Injunction  against  carrying  into  effect  the 
proviBtons  of  a  natural  gas  franchise  as 
being  ultra  virea  will  not  lie  when  the  com- 
pany, under  the  direction  of  the  city,  has 
made  large  expenditures  of  money,  and  no 
objection  has  been  made  by  the  city  or  any 
one  on  its  behalf:  Darby  v.  Norwood,  17  O. 
D.  (N.P.)  253,  4  O.  L.  K.  536.  See  also 
Gas  CkiMPANiKS. 

Although  the  court  wu  of  the  opinion  that 
a  double  street  railway  fare,  one  on  the 
trade  of  an  interurban  road,  and  a  second 
fare  on  the  track  of  tiie  Cincinnati  Street 
Railway  Company,  can  not  be  U^ially  eol- 
lected  for  a  single  continuous  journey  in  the 
suae  general  direction  within  the  corporate 
limits  of  the  city  of  Cincinnati;  yet  since 
it  is  a  matter  that  is  in  some  doubt,  the 
court  deelines  to  grant  an  injunction  against 
the  collection  of  such  double  fares,  but 
leaves  the  status  as  it  is  until  the  law  ean 
be  fully  determined:  Cincinnati  v.  Railroadt 
13  0.  N.  P.  (N.S.)  266. 

A  municipal  ordinance  imposing  a  duty 
upon  a  street  railway  company  to  "run  cars 
as  often  as  public  convenience  and  business 
of  the  road  will  justify,"  can  not  he 
enforced  by  specific  performance,  as  the 
operation  of  cars  would  have  to  be  adjusted 
from  time  to  time  as  the  public  demand 
increased  or  diminished;  the  frequency  of 
such  changes  would  be  left  to  conjecture  and 
is,  therefore,  necessarily  uncertain:  Matthewe 
V.  Traction  Co.,  5  O.  C.  C.  (N.S.)  179,  16  O. 
C.  D.  652  [affirmed,  without  opinion, 
Matthew  V.  Traction  Co.,  70  O.  S.  436]. 
See  also  Stbebt  Railways  akd  Intkburban 
Railways. 
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4.    To  Compel  Performance  of  Gondttioiu  of 

Franchise. 

Where  it  is  the  duty  of  a  gas  company  to 
furnish  gas  to  a  city  at  the  rates  fixed  by 
an  ordinance  of  the  city  council,  it  may,  if 
it  refuse,  l>e  compelled  by  a  mandatory 
injunction  so  to  do,  so  long  as  it  continues 
to  exercise  and  enjoy  its  franchise  as  a  gas 
company :  Oas  Light  Co.  v.  Zane»viUe,  47 
O.  S.  3.),  IV  Longsdorf'B  Notes,  356. 

This  principle  applies  also  to  a  gas  com- 
pany not  organized  to  light  a  single  city, 
but  organized  to  supply  natural  gas  to  any 
contracting  city:  Toledo  v.  Oaa  Co.,  5  O.  O. 
C.  657,  3  O.  C.  D.  273. 

A  court  of  chancery  may  by  mandatory 
injunction  require  performance  of  the  con- 
ditions under  which  a  corporation  (^xerciaes 
its  franchise:  Milford  v.  Traction  Co.,  4  O. 
C.  C.  (X.S.)  191,  16  O.  C.  D.  271. 

E<iuity  can  not  be  resorted  to,  to  work  an 
ouster  or  to  forfeit  a  franchise:  Milford  T. 
Traction  Co.,  4  O.  C.  C.  (N.S.)  191,  16  O. 
C.  D.  271.    See  also  Franchises. 

Although  a  court  ahould  be  alow  to  enforce, 
by  mandatory  injunction  or  specific  perform- 
ance, tlie  performance  of  the  conditions  under 
which  a  corporation  exercises  a  franchise 
because  of  the  continuing  supervision  whieh 
the  enforcement  of  such  an  order  or  decree 
would  entail  upon  the  court,  nevertheless 
this  is  not  a  conclusive  obstacle,  and  when 
public  rights  are  Involved,  a  court  of 
chancery  will  not  shrink  from  the  mainte- 
nance, through  its  duly  appointed  officer,  of 
such  continuing  sup^vision  as  is  necessary 
to  preserve  the  rights  of  the  public:  Milford 
T.  Traction  Co.,  4  O.  C,  C.  (N,S.)  191,  16 
O.  C.  D.  271.   See  also  Fbanchibbs. 

Where  the  tracks  of  a  railway  company 
lie  contiguous  to  a  manufacturing  establish- 
ment, and  are  also  connected  with  the  tracks 
of  another  railroad,  it  is  the  duty  of  the  first 
company,  on  request,  to  switch  the  cars 
arriving  by  the  said  other  company,  con- 
signed to  such  manufacturing  establishment, 
to  such  contiguous  tracks  of  its  own,  and 
where  such  company  without  valid  excuse, 
refuses  so  to  do,  the  performance  of  such 
duty  may  be  enforced  by  mandatory  injunc- 
tion: Wagon  Worki  v.  Railvoay  Co.,  3  O. 
N.  P.  (N.S.)  412,  16  0.  D.  (NJ.)  111. 

A  provision  in  the  ordinance  embodying 
a  grant  to  a  natural  gas  company,  that  gas 
shall  not  be  furnished  for  illuminating  pur- 
poses, hut  only  for  heating  and  power,  is 
void,  and  the  company  may  be  compelled 
to  either  furnish  gas  for  illuminating  pur- 
poses or  to  abandon  its  rights  in  the 
streets:  Springfield  v.  Qas  Co.,  12  0.  C.  C 
(N.S.)  392,  21  0.  C.  D.  440  [affirmed,  with- 


out opinion.  Gas  Co.  t.  Springfield,  81  0.  S. 

537]. 

The  acceptance  from  a  municipality  of  an 
electric  franchise  carried  with  it  an  obliga- 
tion to  furnish  electric  light  and  power 
agreeably  to  the  provisions  of  the  ordinance 
and  the  law,  and  specific  performance  of 
the  obligation  thus  incurred  may  be  enforced 
by  the  municipality  through  the  medium  of 
a  mandatory  injunction,  or  at  least  an  in- 
junction may  be  obtained  against  violation 
of  the  obligations  thus  assumed:  Gaslight 
Co,  V.  Zanesville,  47  0.  S.  35,  IV  Longsdorf's 
Notes,  3.16;  Van  Wert  v.  Public  Service  Co., 
11  0.  N.  P.  (N.S.)  91,  21  O.  D.  (N.P.)  526. 

Where  an  all^^ation  is  made  in  a  petition 
to  declare  a  forfeiture  of  franchises,  that  the 
defendant  was  about  to  sell  its  property  and 
franchises  to  some  person  unlcnown,  in  viola- 
tion of  the  conditions  thereof,  and  counsel 
desire  to  bring  an  action  to  test  the  validity 
and  effect  of  sucli  condition,  a  temporary 
injunction  against  such  sale  will  be  granted: 
Columlma  v.  Qas  Co.,  2  O.  N.  P.  (N£.>  277, 
14  0.  D.  fN.P.)  261.   See  also  FBurcmsn. 

Conditions  in  a  street  railroad  grant  may 
be  enforced  by  a  city  by  injunction.  It  need 
not  resort  to  specific  performance:  CimeitmaU 
V.  Railroad,  7  Dec  Rep.  249,  2  BuU.  17. 

That  donations  have  been  made  to  a  benevo- 
lent institution  with  c«tain  conditions  of 
reverter,  which  would  he  violated  by  the 
consolidation  of  the  said  institution  with 
uiother,  is  not  ground  for  equitable  inter- 
feroice  with  a  proposed  consolidation  of 
benevolent  institutions  r  Dunham  v.  Kauff- 
man,  10  O.  N.  P.  (N.S.)  49,  20  0.  D.  {N.P,) 
274. 


C.   AoAiNst  Trtebrbbncb  with 
Fbancbisbs. 

Equity  will  interfere  to  prevent  invasion 
of  statutory  or  corporate  franchise  conferred 
upon  an  individual  or  corporation  against  a 
party  attempting  to  usurp  the  right  or 
exercise  the  franchise;  Bank  v.  Debott,  I  O. 
S.  5S1,  I  Ivongsdorf's  Notes,  1009. 

Injunction  will  lie  to  protect  the  franchise 
of  a  street  railroad  from  an  invasion  or  a 
disturbance:  Railicay  Co.  T.  St.  Bernard,  S 
O.  N.  P.  288,  11  O.  D.  (N.P.)  464. 

An  artificial  gas  company  whose  contract 
with  the  municipal  authorities  oi  a  city  or 
village  for  the  furnishing  of  gas  for  illumi- 
nating purposes  to  the  corporation  and  its 
inhabitants  has  expired  by  the  lapse  of  time, 
is  not  entitled  to  an  injunction  against  a 
natural  gas  company  furnishing  natural  gas 
to  said  corporation  and  its  inhabitants  for 
the  same  purpose:  IHght  and  Power  Oo.  v. 
Light  Co.,  69  0.  S.  259.  IV  Longsdorfs 
Xotes,  057.   See  also  Gab  Coicpanies. 
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Where  a  gas  and  light  company  has  been 
granted  a  franchiae  to  do  business  and  for 
this  purpose  occupy  the  streets  and  public 
grounds  within  a  city,  and  the  municipal 
authorities  later  under  an  invalid  ordinance 
grant  a  franchise  to  another  competing  com- 
pany, injunction  will  not  tie  against  the 
latter  company  at  the  suit  of  the  former,  on 
the  grounds  that  the  ordinance  authorizing 
it  to  do  business  was  illegal,  it  not  being 
shown  that  any  right  of  the  complaining 
company  was  being  violated:  ZAght  and 
Power  Co.  T.  Oaa  Light  Co.,  1  O.  C.  C.  (K.S.} 
526,  14  O.  C.  D.  684. 

A  city  will  be  estopped  from  enjoining 
the  exercise  of  a  natural  gas  franchise  after 
the  company  has  expended  large  sums  of 
money  witliout  objection  and  under  the 
direction  of  the  city:  Darby  v.  Noncood,  17 
O.  D.  (N-P.)  253,  4  O.  L.  R.  536. 

An  injunction  pendente  lite  will  not  be 
granted  in  an  action  to  enjoin  a  city  and 
an  electric  light  company  and  the  city  officials 
from  carrying  into  effect  the  provisions  of  an 
ordinance  granting  to  such  company  a  new 
franchise  on  the  ground  that  the  passage 
of  such  ordinance  was  an  abuse  and  in  excess 
of  the  corporate  powers  of  the  city,  where 
it  appeared  that  its  provisions  were  more 
beneficial  to  the  city  than  was  the  franchise 
under  which  the  company  was  operating 
l>efore  its  passage:  Rosa  v.  Columbut,  8  O.  N^. 
P.  420,  11  O.  D.  (N.P.)  679. 

While  a  company  continues  to  exercise  its 
franchise,  the  state  has  a  right  to  compel 
it  to  perform  the  condition  upon  which  the 
franchise  was  granted,  by  a  petition  invoicing 
the  equity  powers  of  the  court,  prosecuted 
by  tlie  attorney  general  in  the  name  of  the 
state:  Btate  v.  Railroad,  36  O.  S.  434,  III 
Longsdorfe  Notes,  866. 

While  equity  never  decrees  an  ouster  or 
forfeiture  a  court  of  chancery  may  by  man- 
datory injunction  require  performance  of 
the  conditions  under  which  a .  corporation 
exercises  its  franchise:  Milford  v.  Traction 
Co.,  4  O.  C.  C.  (N.8.)  191,  16  O.  C.  D.  271. 

An  ordinance  which  provides  that  "for  the 
purpose  of  dispensing  with  as  many  poles  in 
the  streets  as  possible,  all  existing  poles 
therein  are  authorized  to  be  used  for  electric 
street  railway  purposes  upon  reasonable  com- 
pensation being  made  for  the  use  thereof  to 
the  persons  or  company  owning  the  same. 
Providing  that  only  one  set  oi  wires  and 
poles  BhaJl  be  erected  upon  any  one  street," 
does  not  give  to  the  company  which  first 
succeeded  in  erecting  its  poles  and  stringing 
its  wires  the  exclusive  right  to  operate  with 
electricity  lines  of  street  railways  upon  the 
streets  Uius  occupied;  and  it  do«  not  pre- 
vmt  another  company  from  erecting  a  second 
set  of  poles  and  wires,  if  the  city  subse- 


qumtly  gives  authority  so  to  do;  and  a 
taxpayer  suing  on  behalf  of  the  city  can 
not  prevent  such  second  company,  acting 
under  such  franchise,  from  erecting  its  poles 
and  stringing  its  wires:  Mulkeimejf  v.  Bail- 
way,  20  O.  G.  D.  686. 

D.  CONTBACTS.. 

1.   Belief  agtunst  Co»traet. 

Relief  will  I>e  afforded,  in  a  court  of  equi^, 
against  the  payment  of  notes  given  for  a 
void  patent  right;  Darst  v.  Brockwayt  11  O. 
462,  I  Longsdorf's  Notes,  683. 

An  injunction  may  lie  in  a  proper  case  to 
enjoin  the  paymoit  of  a  check,  unless  the 
bank  has  accepted  or  certified  it;  or  other- 
wise become  committed  to  its  payment;  but 
if  relief  is  sought  on  the  ground  that  the 
check  is  given  for  gambling,  equity  wilt  not 
interfere:  Kahn  v.  Walton,  46  O.  S.  195, 
IV  Longsdorf's  Notes,  318. 

Equity  will  enjoin  the  sale  of  real  estate 
that  would  confer  no  title:  Deutack  v.  Btone, 
11  Dec.  Rep.  436,  27  Bull.  20. 

State  officers  may  be  enjoined  from  pro- 
ceeding under  the  color  of  an  unconstitu- 
tional law  to  violate  a  contract  with  an 
individual  to  his  irreparable  injury:  Forging 
d  Tool  Co.  V.  Griffith,  5  O.  N.  P.  (N.8.)  566, 
18  O.  D.  (N.P.)  261. 

The  mere  fact  that  a  city,  which  has 
entered  into  a  water  contract  for  a  greater 
period  than  that  permitted  by  statute,  has 
passed  ordinances  and  resolutions  to  carry 
out  such  contract  and  has  made  payments 
thereon,  does  not  estop  the  city  from  main- 
taining an  action  by  the  city  solicitor  to 
enjoin  further  performance  of  such  contract; 
Defiance  v.  Water  Co.,  13  O.  C.  D.  96. 

Where  a  6ono  fide  bidder  for  public  work 
in  good  faith  submits  a  bid  which  is  based 
on  a  mistake  in  measurements  which  would 
involve  him  in  serious  financial  loss  were  he 
to  do  the  work  for  the  amount  named,  the 
minds  of  the  parties  have  not  met,  and  he 
can  not  be  compelled  to  execute  the  proposed 
contract,  notwithstanding  the  terms  upon 
which  the  bid  was  submitted  provided  tiiat 
it  should  not  be  withdrawn;  and  injunction 
will  lie  on  the  petition  of  the  bidder  to 
r^Arain  the  board  having  charge  of  the 
contract  from  accepting  the  bid  and  insisting 
that  he  execute  the  contract  or  subject  him- 
self to  an  action  for  damages:  Conetruction 
Co,  V.  Board  of  Education,  11  O.  N.  P. 
(N.S.)  86,  21  O.  D.  (N.P.)  463. 

Injunction  lies  at  the  suit  of  one  who 
claims  to  be  the  owner  or  have  an  interest  in 
a  certificate  of  deposit,  where  such  certificate 
of  deposit  was  to  be  held  as  security  .for  a 
certain  lighting  contract  which  a  municipal 

Digitized  by  Google 


8898 


zirjuKOTioir  xv. 


8804 


corporation  had  formally  rejected  and  now 
seeks  to  ^force  without  the  consent  of  the 
party  making  the  original  offer:  Light  Co.  T. 
Cindnnati,  11  Dec.  Rep.  &81,  28  Bull  29. 

A  court  of  equil7>  in  a  suit  to  enjoin 
further  operations  and  to  quiet  the  title  of 
the  lessor  to  premises  under  an  expired  oil 
and  gas  lease  and  extension  thereof,  will 
grant  the  relief  sought;  but  where  th|e 
lessees  have  made  an  effort  to  complete  a 
first  well  within  the  term,  and  hare  met  with 
delay  but  not  of  an  excusable  character 
whii^  would  extend  the  lease,  equity  will 
pomit  the  emupletion  of  the  well  for  the 
purpose  of  ascertaining  the  results  of  the 
wDrk>  and  will  apportion  the  cost  between 
the  parties:  ffoHtster  v.  Tamdergritt^  IS  O. 
0.  0.  (N.S.)  686,  SO  O.  C  D.  760. 

A  mandatory  preliminary  injunction  will 
not  be  granted  for  the  payment  of  mon^ 
only:  San^Mll  v.  fsJIer,  11  Dec  B«p.  361, 
Se  BulL  166. 

2.  Brmeh. 
(a)    In  Oenerol. 

Injunction  may  be  allowed  at  the  suit  of 
the  city  to  restrain  threatened  violations  of 
the  conditions  of  a  street  railroad  grant: 
CiiiejfHiaft  V.  Street  Railway,  7  Dee.  Bep.  249, 
2  Bull.  17. 

An  electric  light  company,  which  has  con- 
tracted with  a  municipality  to  "famish  light" 
at  specified  rates,  will  be  enjoined  from 
making  additional  charges  for  lamps 
furnished  as  the  term  "furnish  light"  will 
be  held  to  include  lamps  as  well  as  current: 
Tfeutark  v.  Light  Co.,  16  0.  D.  (N.P.)  669, 
4  0.  L.  R.  351,  3  0.  L.  R.  644. 

A  mandatory  injunction  lies  to  compel  a 
company  to  agree  under  an  ordinance  with 
common  council  to  furnish  gas  to  city  upon 
reasonable  terms:  Vondron  v.  Truateea,  6  O. 
N.  P.  531,  8  0.  D.  (N.P.)  227. 

A  railroad  company  having  sold  tickets 
with  return  coupons  to  a  large  number  of 
persons  who  desired  to  attend  a  convention, 
the  tickets  by  their  terms  being  non-transfer- 
able and  the  parchiuers  being  required  on 
returning  to  show  their  identity  as  the 
original  purchasers,  the  contract  resting  upon 
a  substantial  reduction  in  the  price  of 
(Mrriage,  is  entitled  to  an  injunction  against 
persons  acquiring  the  return  portion  of  such 
tickets  from  the  original  purchasers  and 
selling  them  to  others  to  be  used  in  violation 
of  such  contract,  and  a  denial  of  tiiat  relief 
is  not  justified  because  the  plaintiff  had 
agreed  with  the  other  earrien  with  respeot 
to  tlie  redaction  of  rates  and  the  conditions 
of  tickets  for  such  occasions:  Kiiiner  T.  Aott- 
icwy,  69  O.  S.  389,  IV  Longsdorf  s  Notes. 


958  [affirming  Kinner  v.  Railroad,  8  O.  C.  0. 
(N.S.)  401,  13  0.  C.  D.  294). 

On  petition  by  a  gas  company  agunst  S, 
averring  that  8  had  agreed  to  light  his  store 
only  with  gas  for  ten  years,  and  not  intro- 
duce electric  tights,  the  company  agreeing 
to  furnish  it  at  a  reduced  price,  and  8 
agreeing  to  use  not  less  than  tiiree-quarters 
of  his  present  consumption,  and  averring  that 
S  had  put  in  electric  lights  and  refused  to 
light  with  gas,  and  adcing  injunction,  it 
was  held  that  it  does  not  appear  bat  that 
the  remedy  at  law  is  full  and  adequate,  for 
here  is  a  final  breach,  and  full  damages  can 
be  assessed  at  once;  hence  injuneti«i  can  not 
be  granted :  Bteinau  t.  €hu  Oo^  48  0.  8.  824, 
IV  Longsdorf  B  Notes,  417  (rerersiag  Oaa  Oo. 
T.  8i«VMM,  2  O.  G.  C.  286,  1  O.  a  D.  400]. 

Where  under  a  contract  between  plaintiffs 
and  defendants  for  the  furnishing  of  a 
certain  amount  of  horse  power,  plaintiffs 
claim  that  defoidants  have  interf^ed  with 
certain  machinery  and  destroyed  Its  capacity 
to  furnish  such  power  and  refuse,  or  threatm 
to  refuse,  to  allow  plaintiffs  to  replace  or 
repair  it,  the  remedy  of  plaintiffs  is  by  an 
action  for  damages,  and  not  injunction:  8ipe 
V.  Bartlett,  22  O.  C.  C.  230,  12  O.  0.  D.  226. 

Under  a  contract  between  plaintiffs  and 
defendants  whereby  the  latter  were  to 
furnish  the  former  with  a  certain  unonnt  of 
horse  power,  which  was  furnished  by  means 
of  two  pulleys  and  two  belts,  an  injunction 
will  not  be  granted  to  restrain  defendants 
from  interfering  with  plaintiffs  in  the  use 
of  one  of  such  pulleys  and  belts,  if  at  all, 
unless  it  appears  that  the  pulley  and  belt 
remaining  in  service  was  not  furnishing  the 
amount  of  power  contracted  for :  8ipe  Y. 
Bartlett,  22  O.  C.  C.  230,  12  O.  0.  D.  226. 

Under  the  act  of  1891  to  improve  the 
Edwards  road  at  a  certain  grade,  a  railroad 
illegally  being  located  in  the  road  about  three 
feet  above  such  grade,  thus  making  the 
required  improvement  impossible,  a  contract 
by  the  county  commissioners  to  permit  the 
railroad  to  remain  where  it  is  will  not  be 
enjoined  because  it  Is  void,  and  hence  no 
obstacle.  Mandamus  is  the  proper  remedy 
to  compel  the  commissioners  to  improve  the 
road  properly:  Dyer  T.  RaUvoa/y,  7  O.  C.  C. 
255,  4  O.  C.  D.  584. 

Injunction  is  an  appropriate  remedy  to 
restrain  certain  specific  acts  threatened  to 
be  committed  in  violation  of  a  contract 
between  a  local  and  long  distance  telephone 
company  for  the  exclusive  intoehange  of 
business:  Tetophoma  Co.  v.  IWapkone  Co^  18 
O.  a  O.  (N.8.}  337,  SS  O.  a  D.  17  [affirming 
Telephome  Co,  T.  Teleplume  Co.,  7  O.  N.  P. 
(N.S.)  4S6,  10  O.  D.  (N.F.)  202]. 

A  c<mtraet  between  a  telephone  company 
engaged  in  operating  a  kwal  exehangs  and 
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ADother  company  engaged  in  long  distance 
Beirice  for  the  physical  conaeetion  of  lines 
and  interchange  of  busineas  for  a  period  of 
ninety-nine  years,  where  partly  performed 
and  of  material  benefit  to  the  parties  seeking 
its  avoidance,  is  binding  where  the  other 
party  upon  faith  of  and  in  performance  of 
said  contract  has  made  large  expenditures: 
Telephone  Co.  v.  Telephone  Co,,  13  O.  C.  0. 
(N.8.)  337,  22  O.  G.  D.  17  [affirming  Tele- 
phone Co.  V.  Telephone  Co.,  7  O.  N.  P.  (N3.) 
425.  19  O.  O.  (NJP.)  208]. 

'When  removing  "tickers'*  in  breach  of 
contract  can  not  be  enjoined,  see  Oriffin  A 
Oo,  T.  Telegraph  Co.,  8  Dec  Bep.  672,  9 
Bull  22;  Bradley  v.  Telegraph  Oo,,  8  Dec 
Rep.  707,  9  BulL  228. 

Where  proprietors  of  adjacent  lands,  by 
mutual  agreement,  definitely  establish  the 
boundaries  of  a  private  way  previously  laid 
out  along  their  lines,  and  appropriate  the 
strip  of  land  therein  embraced  to  be  used  as 
a  perpetual  easement  for  the  benefit  of  the 
abutting  lands  of  each,  and  the  common 
benefit  of  all,  and,  in  pursuance  of  the 
agreement,  fence  to  the  boundaries  so  agreed 
upon,  and  thereafter  use  the  way  so  agreed 
upon  as  a  private  way,  the  agreement  may 
be  enforced  in  equity,  at  the  suit  of  a 
purchaser  of  one  of  such  proprietors,  against 
a  purchaser  with  notice  from  another.  In- 
junction preventing  the  permanent  obstruc- 
tion of,  or  interference  with  such  way,  is 
a  proper  mode  of  enforcing  the  agreement; 
Bhielde  v.  Titits,  46  0.  S.  528,  IV  Longsdorfs 
Notes,  848. 

An  injonetion  will  lie  to  enforce  the  per- 
lormanee  of  its  contract  or  agreanttit  to 
carry  paseengers  to  the  gnnmdB  of  w  private 
corporation,  owning  and  operating  k  resort. 
An  action  in  dunages  in  moh  a  ease  does 
not  afford  an  adequate  remedy:  Bumphrey 
Co.  T.  Railway,  9  0.  N.  P.  (N.&)  600,  20 
0.  D.  (N.P.)  610. 

The  lessee  of  premises  leased  on  condition 
that  only  beer  manufactured  by  the  lessor 
shall  be  sold  on  the  premises,  may  be 
enjoined  from  a  repudiation  of  his  agree- 
ment not  to  sell  other  beer:  Brewing  Co.  v. 
Konst,  12  O.  C.  C.  (N.S.)  577,  20  O.  a  D. 
782  [affirmed,  without  opinion,  Konet  T. 
Brewing  Co.,  79  0.  S.  489]. 

A  person  with  whom  an  agent  has  nego- 
tiated for  the  property  and  to  whom  he 
has  paid  a  part  of  the  purchase  price  Is  a 
proper  party  to  an  action  by  the  principal 
lor  a  oconpletion  of  the  contract  and  a  recog- 
nition of  Ms  rights  therein;  and  upon  tender 
ol  the  amount  remaining  due  under  the  cm- 
tract  he  is  oititled  to  an  injunction  agiUnst 
tranafer  of  the  proper^  to  the  agent  and 
decree  for  its  transfer  to  him;  Topper  Broe. 


V.  Bohn,  12  O.  N.  P.  (N5.)  177,  28  0..D. 
{N.P.)  537. 

A  decree  declaring  a  contract  null  is  a 
finality  and  no  injunction  is  necessary: 
Waymire  v.  Jetmore,  22  O.  S.  271,  lU  Longs- 
dorfs Notes,  73. 

It  being  agreed  that  a  railroad  company 
could  build  its  road  on  land  and  pay  for 
the  land  within  sixty  days  after  estimate  of 
its-  value,  and  on  default  of  payment  aU 
interest  la  the  land  and  all  flxtores  put  on 
it  were  to  become  the  property  of  the  owner, 
payment  was  not  made  and  injimetion 
against  the  use  of  the  land  for  a  railroad  Is 
asked.  It  was  held  tiiat  extraordinary 
remedies  can  not  be  secured  agreement 
to  enforce  a  cmtract  by  which  use  of 
property  is  vohmtarily  permitted.  The  stipu- 
lation is  in  the  nature  of  a  forfeiture  The 
party  will  be  left  to  his  I^al  remedlei: 
Ooe  V.  Railroad,  10  O.  B.  372,  II  Longsdorfs 
Notes,  442. 

The  acceptance  from  a  municipality  of  an 
electric  franchise  carries  with  it  an  obliga- 
tion to  furnish  electric  light  and  power 
agreeably  to  the  provisions  of  the  ordinance 
and  the  law,  and  specific  performance  of  the 
obligation  tlius  incurred  may  be  enforced  by 
the  municipality  through  the  medium  of  a 
mandatory  injunction,  or  at  leaat  an  injime- 
tion may  be  obtained  against  violation  of  the 
obligations  thus  assumed:  Van  Wert  v. 
Serpice  Co.,  11  O.  N.  P.  (N.S.)  01,  21  0.  D. 
(N.P.)  626.    See  also  MuinGiPAL  CraKHU- 

TIONS. 

Mandatory  injunction  will  lie  to  restrain 
a  telephone  company  from  violating  its  con- 
tract with  another  company  by  routing  its 
business  over  linee  belonging  to  a  third 
company:  Telephone  Co.  v.  Telephone  Co.,  7 
0.  N.  P.  (N.S.)  426,  19  0.  D.  (N.P.)  202 
[affirmed.  Telephone  Co.  v.  Telephone  Co., 
13  O.  0.  C.  (N.S.)  337,  22  O.  C.  D.  18; 
affirmed,  without  opinion,  Telephone  Co.  v. 
TelephoM  Co.,  86  O.  S.  319].  See  also 
Telbphonbb  aitd  Telephone  CoicpANiEa. 

Failure  by  a  contractor  to  comply  with 
the  conditions  of  a  contract  entered  into 
by  him  with  a  village,  .which  conditions  were 
waived  by  council,  is  not  in  the  absence  of 
fraud  or  misconduct  on  their  part  a  cause  for 
injunction  against  performance  of  the  con- 
tract, especially  where  such  failure  does  not 
result  in  prejudice  to  the  community:  Uoore 
V.  Elmore,  13  O.  N.  P.  (N.S.)  661,  23  O.  D. 
(N.P.)  50. 

An  injunction  will  not  be  granted  against 
such  tMcher'e  violathm  of  contract,  for 
public  policy  requires  that  the  board  must 
take  the  responsibility  and  either  dismiss  the 
teacher  or  rescind  the  rule:  Booni  of  Bdueo' 
Hon  T.  Paul,  7  0.  N.  P.  68.  10  O.  D.  (N.P.) 
17.   See  also  ScBOOU,  Pubuo. 


Digitized  by  Google 


8897 


nmnronoM  nr. 


8898 


(b)  Ineon*i$tent  Contract. 

An  aetion  to  rcfltrain  the  defendant  from 
entering  into  a  contract  with  another  party 
which  IB  in  violaiion  of  an  existing  contract 
of  the  plaintiff  with  defendant,  is  an  action 
in  the  nature  of  one  for  specific  performance 
and  governed  by  the  same  rules:  Hepburn 
V.  Voute,  7  O.  N.  P.  290,  6  0.  D.  (N.P.) 
311. 

When  the  defendant  refused  to  comply 
with  the  terms  of  a  contract  by  which  be  as 
lessee  was  to  furnish  a  theater  for  a  certain 
time  and  plaintiff  was  to  perform  there, 
plaintiff  was  refused  an  injunction  restrain- 
ing defendant  from  allowing  any  other  per- 
formance there  during  the  same  time:  Hill 
V.  Anderson,  6  O.  N.  P.  Ill,  10  O.  D.  (N. 
P.)  432. 

A  theater  contract,  for  a  theater,  attend- 
ants, orchestra,  etc.,  for  a  week  can  not  be 
enforced  by  the  actor  by  mandatory  injunc- 
tion, for  the  court  can  not  RuperviRe  serv- 
ices. But  injunction  against  une  of  the 
theater  during  the  weelt  for  any  othpr  play 
will  be  granted  if  the  contract  is  plain  and 
threatened  breach  undisputed.  There  is  no 
adequate  remedy  at  law,  for  the  profits  can 
not  be  fixed:  Lacy  T.  Beuck,  9  Dec.  Rep. 
347,  12  Bull.  200. 

(c)  Particular  Covenanta. 
(aa)    Ne^tive  Covenants. 

An  injunction  lies  to  enjoin  the  breach  of 
a  negative  covenant  in  a  contract:  Stines  v. 
Dorman,  26  0.  R.  6flO,  III  I^ngsdorfs  Notes, 
266;  Radlroad  Co.  v.  Railroad  Co.,  13  0.  S. 
544,  n  Longsdorf's  Notes,  624;  Rogers  v. 
Railtcay,  12  O.  D.  {N.P.)  136. 

Where  the  purpose  of  a  restrictive  cove- 
nant is  to  preserve  to  a  municipality  a 
parkway  of  uniform  width  and  symmetry, 
a  violation  of  such  restriction  by  the  erec- 
tion of  a  stone  wall,  which  will  diminish 
the  width  for  a  portion  of  the  distance  and 
render  the  whole  irregular  in  outline,  pre- 
sents a  sufficient  cause  for  the  granting  of 
an  injunction  upon  the  petition  of  the  city: 
Cleveland  v.  Painter,  6  0.  N.  P.  (N.S.)  129, 
-18  O.  D.  (N.P.)  815. 

Reatriotiona  as  to  use  are  binding  on  a 
public  service  corporation  having  the  power 
of  eminent  domain,  as  well  as  on  an  indi- 
vidual; and  before  the  railroad  company  can 
use  a  lot  cbarged  witli  such  restrictions  for 
a  purpoM  prohibited  by  the  restriction,  it 
must  obtain,  by  purchase  or  condemnation, 
the  title  of  all  owners  of  any  interest  therein : 
Kuehler  V.  RaUiPoy  Co.,  10  O.  N.  P.  (N.S.) 
386,  20  O.  D.  (N.P.)  525  [reversed  for 
laches,  without  opinion,  Railiray  Co.  v.  Dun- 
oon. 84  O.  S.  463]. 


Owners  of  realty  who  have  acquired  title 
by  deeds  which  contain  covenants  restrict- 
ing such  realty  to  use  for  residence  pur- 
poses, can  not  enjoin  a  railway  company 
from  constructing  its  track  across  such  real^ 
where  such  injunction  suit  was  delayed  for 
three  years  after  the  railway  had  acquired 
its  right  of  way,  and  until  such  railway  had 
constructed  its  track  at  a  cost  of  several  mil- 
lion dollars  up  to  such  realty.  If  such 
owners  of  realty  have  any  remedy  it  is  in 
law  and  not  in  equity:  Raiiway  Co.  v.  />ttii- 
can,  84  0.  S.  403. 

A  court  of  equity  will  not  mforce  the  per- 
formance of  tiie  negative  «>venants  of  a 
contract  where  fall  perfonnoitee  can  not  be 
enforced,  unless  substantial  justice  would  be 

done  ther^y:  Breweries  Co.  v.  Zemikf  4  0. 
N.  P.  {N.S.J  103,  16  O.  D.  (N.P.)  493. 

A  provision  in  a  mortgage  against  the 
sale  OB  the  premises  of  other  than  mort- 
gagee's beers,  etc.,  will  be  enforced  by  in- 
junction: Brewing  Co.  v.  Demko,  9  0.  C.  C. 
(N.S.)   130,  19  O.  C.  D.  102. 

The  provision  in  a  mortgage  covenanting 
to  erect  a  saloon  to  sell  mortgagee's  i>eer 
exclusively  for  a  period  of  ten  years,  this 
restriction  to  run  with  the  land,  and  making 
unpaid  Dow  tax  and  accounts  for  beer  fur- 
nished a  lien  on  the  premises  is  unreason- 
able and  oppressive  and  lacking  in  mutuality, 
and  injunction  against  the  sale  of  beer  of 
other  manufacture  will  not  He:  Breirvries 
Go,  v.  Zevnik,  4  0.  N.  P.  (N.S.)  193,  16 
O.  D.  (N.P.)  493.    See  also  Mobtgaqbb. 

Covenants  against  the  sale  of  intoxicating 
liquors  on  tlie  premises  are  binding  upon 
the  heir&  and  assigns,  and  are  enforcible 
against  grantee  by  an  injunction;  Johnaon 
Co.  V.  KoMZaa,  8  O.  N.  P.  678,  11  O.  D.  (N. 
P.)  480. 

A  contract  by  one  who  sells  a  business, 
not  to  compete  with  tne  vendee  will  be  en- 
forced by  injunction  if  in  reasonable  re- 
straint of  trade:  Morgan  v.  Perhantug,  36 
0.  S.  517,  III  Longsdorf's  Notes,  873. 

Injunction  lies  to  enforce  a  contract  not 
to  enter  into  the  same  business  within  four 
squares:  Peterson  v.  Schmidt,  13  O.  C.  C.  205, 
7  0.  C.  D.  202. 

Where  the  contract  contains  no  negative 
covenants,  injunction  will  not  lie  for  the 
purpose  of  indirectly  compelling  its  specific 
performance:  Hill  v.  Andertoni  8  O.  N.  P. 
Ill,  10  0.  D.  (N.P.)  432. 

If  it  is  not  shown  that  adequate  relief  in 
damagea  can  be  had  in  an  action  at  law, 
for  breach  of  contract,  injunction  will  be  re- 
fused: Rosenttiel  v.  Blectrieal  Co.,  20  O.  G.  C. 
705,  6  O,  C.  D.  27. 

An  agreement  that  a  party  will  not  do 
rertain  specified  acta  may  be  enforced  in  a 
negative  manner  by  enjoining  the  conimi*- 
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sion  of  such  acts,  especially  where  the  acts 
prohibited  relate  to  or  interfere  with  prop- 
erty  rights  or  business,  and  damages  there- 
for, being  speculative,  conjectural  or  uncer- 
tain, would  be  inadequate:  Rogers  v.  Rail- 
way Oo^  12  O.  D.  (N.P.)  136.  See  also  In- 
JxntcTTon'. 

A  coTenant  qualifying  the  use  of  land — 
as  in  a  perpetual  lease  forbidding  use  for  a 
blacksmith  shop — the  lease  showing  an  intent 
to  annex  it  thereto  runs  with  the  land  with- 
out the  word  assigns,  both  in  favor  of  a 
grantee  of  the  fee  and  against  an  assignee 
of  the  lease,  and  injunction  !iea  to  enforce 
it.  Making  horseshoes  and  shoeing  horses  is 
occupying  as  a  blacksmith  shop,  for  a  farrier 
is  a  blacksmith:  Wright  t.  Beidom,  4  0.  N. 
P.  124,  0  O.  D.  (N.P.)  161  [affirmed,  Heidom 
T.  Wright,  4  O.  N.  P.  285,  6  0.  D.  (N.P.) 
316,  and  affirmed,  without  opinion,  Heidom 
T.  Wright,  60  O.  S.  800].  See  also  Land- 
LOBD  AND  Tenant. 

A  railway  company  which  has  agreed  for 
a  valuable  consideration  not  to  locate  a  track 
in  a  certain  manner  on  its  right-of-way, 
and  subsequently  finds  it  necessary  to  disre- 
gard this  agreement  in  order  to  properly 
discharge  its  duty  to  the  public,  will  not  be 
enjoined  against  a  breach  of  its  agreement, 
but  the  owner  of  the  land  wilt  be  remanded 
to  a  suit  for  the  damages  growing  out  of 
the  breach:  Miller  V.  Katliroi/  Co.,  12  O.  N. 
P.  (N.S.)  683,  22  O.  D.  (N.P.)  638. 

A  negative  contract,  binding  one  accepting 
employment  with  a  public  accountant  not  to 
take  business  on  his  own  account  from  regu- 
lar clients  of  his  employer,  is  enforcible  by 
injunction  where  the  rights  of  innocent  third 
parties  are  not  involved:  Langdon  v.  Houck, 
14  O.  N.  P.  (NK)  610. 

(bh)    Covenants  in  a  Lease. 

Where  a  breach  of  the  covenants  in  a  lease 
would  result  in  an  irreparable  injury,  in- 
junction is  the  proper  remedy:  Park  Co.  v. 
Van  Diuen,  63  O.  S.  183.  IV  Longsdorf's 
Notes.  862. 

If  the  assignee  has  knowledge  of  the  re- 
strictions in  his  lease,  he  will  be  enjoined 
from  violating  its  stipulations,  regardless  of 
the  fact  whether  the  covenants  run  witii  the 
land  or  not:  ffeulom  v.  Wright,  4  O.  N. 
P.  236,  0  O.  D.  (N.P.)  315. 

Violation  of  a  covenant  not  to  carry'  on 
certain  trades  on  the  premises  being  con- 
tinuous may  be  enjoined,  although  the  lease 
provides  a  ronedy  by  re-entry,  unless  it 
appears  that  plaintiff  can  not  possibly  suffer 
damage  therdby.  Acceptance  of  rent  after 
violation  of  the  covenant  does  not  estop  to 
seek  injunction:  Wright  T.  Heidom,  4  O.  N. 
P.  124.  6  0.  D.  (N.P.)  161  [affirmed,  Heidom 


V.  Wright,  4  O.  N.  P.  235,  6  O.  D.  (N.P.) 
316;  affirmed,  without  opinion,  Heidom  v. 
Wright,  60  O.  S.  600].  See  also  Landlobo 
AND  Tenant. 

A  lessee  may  be  enjoined  from  increasing 
risk  of  insurance  company:  Lodge  v.  White, 
13  Dec.  Rep.  734,  2  C.  8.  C.  R.  6. 

The  leraee  of  premises,  leased  on  condition 
that  only  beer  manufactured  by  the  lessor 
should  be  sold  on  the  prenises,  may  be  en- 
joined from  a  radiation  of  his  agrement 
not  to  sell  oUier  beer :  Breioing  Co,  v.  Kontt, 
12  O.  C.  C.  (N.S.)  577.  20  O.  C.  D.  782 
[affirmed,  without  opinion,  Kon»t  v.  Breteing 
Co.,  79  O.  S.  400]. 

Upon  the  breach  of  a  covenant  in  a  lease, 
restricting  the  use  of  the  property  leased  to 
that  of  residence  purposes  only,  injunction  is 
the  proper  remedy :  Park  Co.  v.  Van  Dusen, 
63  O.  S.  183,  IV  Longsdorf's  Notes,  852; 
Heidom  v.  WHght,  4  O.  N.  P.  235,  6  O.  D. 
(N.P.)  315  [affirmed,  without  opinion,  Heid- 
om V.  Wright,  60  O.  S.  609]. 

Injunction  will  lie  to  restrain  the  lessors 
of  premises  from  declaring  the  forfeiture  of 
a  lease  containing  a  covenant  against  under- 
letting, where  past  violations  of  this  cove- 
nant had  been  made  with  the  knowledge  of 
the  lessors  and  without  objection  from  them; 
but  such  an  injunction  will  not  operate  to 
prevent  lessors  from  insisting  upon  an  ob- 
servance of  the  covenant  against  underlet- 
ting in  the  future,  after  notice  of  their  in- 
tention to  thereafter  stand  on  the  covenant: 
Beckenbaugh  v.  Harlow,  12  O.  C.  C.  (N.S.) 
570,  21  O.  C.  D.  496. 

Where  a  gas  and  oil  lease  provides  that 
one  well  shall  be  completed  within  a  year, 
and  the  leasees  make  a  cash  payment  of 
fifteen  hundred  dollars  on  the  date  the  con- 
tract was  executed  and  expend  as  much  as 
twenty-two  hundred  dollars  within  the  year 
in  drilling  a  well,  which  yielded  oil  but 
not  in  paying  quantities,  they  are  entitled 
to  an  extension  of  time  within  which  to 
make  further  search  for  gas  and  oil;  and 
upon  refusal  of  the  lessees  to  pay  rental  de- 
manded on  the  theory  that  "no  well  had 
been  completed"  injunction  will  not  lie 
against  them,  within  five  months  of  the  com- 
pletion of  the  well  that  was  drilled,  to  re- 
strain them  from  entering  upon  the  prem- 
ises and  operating  for  gas  and  oil:  Diehl  v. 
Oil  Co.,  12  O.  C.  G.  (N.S.)  630.  20  0.  0. 
D.  760. 

An  injunction  will  not  He  to  restrain  a 
tenant  in  possession  of  a  permanoit  lease- 
hold from  the  commission  of  waste,  where 
there  is  no  showing  that  the  lease  provides 
against  waste,  or  averment  or  proof  that  the 
security  will  be  impaired  or  that  the  tenant 
under  the  lease  is  insolvent:  Fouler  v.  ChU' 
dren'a  Home,  10  O.  N.  P.  (N.S.)  557. 
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\oc)    Building  Restrictions. 

Where  adjoining  property  owners  are 
bound  by  ccvenants  in  a  deed,  under  which 
they  both  hold,  not  to  erect  buildings  within 
a  prescribed  distance  from  the  street  upon 
which  their  properties  abut,  either  is  en- 
titled to  an  injunction  to  enforce  the  observ- 
ance of  the  covenant  by  the  other:  McOuire 
y.  Caakey,  62  O.  S.  419,  IV  Longsdorf's 
Notes,  838;  Rusaell  v.  Harpel,  20  O.  C.  C. 
127,  10  0.  C.  D.  732;  Isham  v.  Matchett, 
18  0.  C.  C.  338,  10  O.  C.  D.  267;  Sachs  T. 
Cordes,  60  O.  S,  609  [reversing,  without  opin- 
ion, Sachs  T.  CordeSf  11  0.  C.  G.  14S,  6 
O.  a  D.  87] ;  Wright  t.  Seidom,  4  O.  N.  P. 
124,  0  O.  D.  (NJ*.)  151;  Btine»  v.  Dorman, 
20  O.  B.  680,  in  Longadorfs  Notes,  2flS. 

A  covenant  in  a  deed  of  conv^ance,  where- 
by the  grantor,  in  part  of  the  consideration 
for  said  conTeyance,  stipulates  and  agrees 
for  himself,  his  heirs  and  assigns,  touching 
and  concerning  an  adjacent  lot  which  he 
owns,  *'that  the  only  building  put  upon  said 
lot  shall  be  a  residence  and  the  necessary 
attachments,  and  that  it  shall  be  used  for 
no  other  purpose  than  that  of  a  family  resi- 
dence, and  shall  cost  not  less  than  $5000 
for  the  residence  alone"  is  a  covenant  bind- 
ing upon  the  grantor  and  all  persons  claim- 
ing under  him  with  notice  of  the  same,  and 
its  observance  may,  in  equity,  be  enforced 
by  injunction :  Brown  v.  ffuber,  80  O.  S.  183, 
IV  Longsdorf's  Notes,  1051. 

When  there  are  restrictions  put  upon  the 
grantee  in  a  deed  as  to  the  use  of  the  ground, 
a  court  of  equity  will,  in  behalf  of  the  gran- 
tor, restrain  any  violation  of  the  restrictions 
which  are  threatened  by  the  grantee:  Bur- 
ton V,  Stapety,  4  O.  N.  P.  (N.S.)  65,  17  O. 
D.   (N.P.)    1   [reversed  Burton  v.  Btapely, 

4  O.  N.  P.  (N.S.)  73,  affirmed,  without  opin- 
ion. Burton  v.  Stapely,  74  O.  S.  461].  See 
also  Deeds. 

An  injunction  will  lie  against  the  construc- 
tion of  a  "house**  in  violation  of  a  general 
building  restelction,  when  the  enjoyment 
of  neighboring  property  is  substantially  af- 
fected as  to  view,  light  and  air,  although 
encroachments  upon  remote  portions  of  the 
street  and  not  affecting  plaintifTs  enjoyment 
have  been  submitted  to:  Badcr  v.  Walther, 

5  0.  N.  P.  (N.S.)  497,  18  O.  D.  (N.P.)  299. 
See  also  Deeds. 

Restrictive  covenants  providing  that  lands 
shall  be  used  for*  residence  purposes  only, 
create  equitable  easements  which  constitute 
private  property,  and  under  Art.  I,  §  19,  of 
the  constitution,  a  railroad  company  pur- 
chasing such  lots  must  first  make  compensa- 
tion to  the  lot  owners  before  it  can  use  them 
for  other  than  residence  purposeB,  and  until 
such  compensation  is  made,  the  plaintiffs  are 


entitled  to  an  injunetion  to  prevent  the  vio- 
lation of  moh  restrictions:  fue&tor  RaSU 
toay,  10  O.  N.  P.  {N.8.)  886,  20  O.  D.  (N. 
P.)  626. 

(d)    Illegal  and  Uncorucionable  Oontractt. 

A  contract  of  employment  whereby  the  em- 
ploye is  bound  for  two  years  and  the  em- 
ployer for  one  week,  and  which  pyes  the 
empb^e  no  redress  against  discharge  at  any 
time  without  cause,  bnt  prohibits  him  from 
altering  the  same  line  of  business  for  eight- 
een montiiB  thereafter,  whether  the  employer 
continues  in  the  same  business  or  not,  is  so 
harsh  and  unconscionable  that  it  will  not  be 
enforced  by  a  court  of  equity  at  the  suit  of 
the  employer  who  seeks  to  enjoin  the  em- 
ploye from  engaging  in  the  same  line  of 
business  after  his  discharge  without  cause: 
Jetminge  T.  Bethel,  6  O.  C.  C.  (N.S.)  245,  17 
0.  C.  D.  239. 

Injunction  will  not  lie  to  enforce  an  op- 
pressive and  unconscionable  contract,  as  not 
to  enter  the  service  oE  a  rival  within  a  year 
after  leaving  employment:  Oil  Co.  v.  Famil- 
ton,  5  0.  N.  P.  23,  6  O.  D.  (N.P.)  219. 

Injunction  will  not  lie  to  enforce  an  illegal 
contract:  Dyer  v.  Bailwayt  7  0.  C.  0.  266, 
4  O.  C.  D.  584. 

If  a  contract  is  in  partial  restraint  of 
trade,  it  can  not  be  enforced  unless  it  ap- 
pears from  the  pleadings  and  the  evidence 
to  be  founded  upon  a  valuable  consideration 
and  to  be  reasonable  and  not  oppressive: 
Breweriea  v.  Zevnik,  4  O.  N.  P.  (N.S.)  193, 
16  O.  D.  (N.P.)  493. 

Injunction  will  lie  to  prevent  a  local  tele- 
phone company,  which  has  agreed  to  give  to 
a  long  distance  telephone  company  a  mo- 
nopoly of  its  business,  from  breaking  such 
agreement  and  giving  long  distance  telephone 
business  to  a  competing  company,  if  such 
contract  is  valid  and  is  not  monopolistic: 
Telephone  Co.  v.  Telephone  Co.,  19  O.  D.  (N. 
P.)  193. 

(e)    Per$onal  Servicea. 

A  contract  for  personal  services  will  not 
be  spcciflcally  enforced:  Hayman  v.  Comp- 
bell,  2  O.  N.  P.  (N.S.)  213,  15  O.  D.  (N.P.) 
220;  8ipe  T.  Bartlett,  22  0.  C.  C.  230,  12 
0.  C.  D.  226;  HUl  v.  ^nrferson,  6  O.  N.  P. 
Ill,  10  0.  D.  (N.P.)  432^  BaaebaU  Club  v. 
Lafoie,  13  0.  D.  (N.P.)  604;  Delavan  y. 
Macarte,  1  Dee.  Rep.  228,  4  W.  L.  J.  666; 
Lacy  v.  Heuck,  9  Dec.  Rep,  347,  12  BuU.  209; 
Baaeball  Club  y.  Reiley,  11  Dec  Rep.  272, 
25  Bull.  385. 

A  contract  for  personal  services  will  not 
be  enforced  by  injunction.  Thus,  a  celebrated 
equestrian,  having  contracted  to  perform  in 
plaintiff's  circus,  will  not  be  enjoined  from 
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performing  elsewhere;  a  pereon's  r^lar 
business  will  not  be  stopped:  Delavan  v.  Ma- 
oarte,  1  Dec.  Kep.  226,  4  W.  L.  J.  665. 

An  Ohio  court  can  not  lend  its  aid  to  en- 
force an  order  of  a  Pennsylvania  court  en- 
joining the  breach  of  the  n^ative  provisions 
in  a  contract  for  personal  service:  Baseball 
Oo.  V.  Lajoie,  13  O.  D.  (N.P.)  504. 

A  contract  for  personal  aervioee,  as  a  base 
boll  player,  will  not  be  enforced  by  enjoin- 
ing the  defendant  from  playing  for  any  other 
club  unless  he  is  shown  to  be  a  player  so 
skillful  that  his  place  could  not  be  reason- 
ably filled,  and  irreparable  injury  would  re- 
sult: Baseball  Club  t.  Beiley,  11  Dec.  Rep. 
272,  26  Bull.  38S. 

A  contract  of  mployment  whereby  the 
employe  is  bound  for  two  years  and  the  em- 
ployer for  one  week,  and  which  gives  the 
employe  no  redress  against  discharge  at  any 
time  without  cause,  but  prohibits  him  from 
entering  the  same  line  of  business  for  eight- 
een months  thereafter,  whether  the  employer 
continues  in  the  same  business  or  not,  is  so 
harsh  and  unconscionable  that  it  will  not  be 
enforced  by  a  court  of  equity  at  the  suit  of 
the  employer  who  seeks  to  enjoin  the  em- 
ploye from  engaging  in  the  same  line  of  busi- 
ness after  his  discharge  without  cause:  Jen- 
»ing$  T.  Bethel,  6  O.  G.  G.  (N.S.)  246,  17 
0.  G.  T>.  239. 

A  contract  for  services  can  not  be  enforced 
by  injunction:  Sipe  v.  Bartlett,  22  O.  C.  G. 
230,  12  O.  C.  D.  226. 

An  injunction  will  be  denied  where  it  is 
sought  thereby  to  enforce  a  contract  involv- 
ing akill,  personal  labor  or  cultivated  judg- 
ment: Hotel  Co.  T.  McOlain,  8  O.  N.  P.  247. 
4  0.  D.  (N.P.)  309. 

A  contract  for  personal  services  containing 
a  negative  covenant  against  doing  what  would 
defeat  it,  may  sometimes  be  enforced  to  the 
extent  of  enjoining  breach  of  the  negative 
covenant:  Railroad  v.  Railroad,  13  O.  S.  644, 
II  Longsdorf's  Notes,  624. 

Deloidant  agreed  that  plaintiff  should 
"nuuuige  and  n^iotlate  the  sale  of  bis  pat- 
oite  or  certain  intereets  in  them  or  use  his 
best  csffOTts  to  organize  a  company,"  payment 
to  be  in  part  of  the  stock  and  proceeds. 
Plaintiff  proceeded  to  organize  the  company 
and  teAa  to  enjoin  a  sale  of  the  patents 
elsewhoe  or  the  organiaition  of  other  com- 
paniea.  It  was  held  (1)  the  contract  gives 
no  exclusive  rights.  (2)  There  beii^;  a  doubt 
whether  the  tiireatraied  acts  will  deprive 
plaintiff  of  the  benefit  of  his  contract  in- 
junction will  be  refused.  A  contract  for 
services  is  not  thus  enforeible  if  it  and  the 
proposed  breach  are  doubtful;  Bryan  r. 
Okyne,  10  Dee.  Rep.  609,  22  BuU.  166. 


(f)    Bviiding  Contract*. 

A  building  contract  will  not  be  specifically 
enforced  if  it  involree  skill,  etc.,  and  hence 
a  violation  of  it  will  not  be  enjoined:  Hotel 
Co.  V.  McClain,  3  O.  N.  P.  247,  4  0.  D.  (N. 
P.)  309. 

A  mandatory  injunction  will  not  lie  to 
compel  the  erection  of  a  structure  of  a  spe- 
cific character:  Rauoh  v.  Brewing  Co.,  7  0. 
C.  C.  (N.S.)  460,  18  0.  C.  D.  648. 

A  contract  to  erect  a  house  for  a  tenant, 
not  specifying  size,  cost,  material  or  dimen- 
sions, can  not  be  enforced:  Van  Tyne  v. 
Short,  7  Dec.  Rep.  720,  4  Bull.  1149. 

The  remedy  of  a  contractor  having  a 
valid  contract  with  the  township  board  of 
education  for  an  impairment  of  his  contract 
rights  by  reason  of  a  clumge  made  in  good 
faith  in  the  centralization  of  tiie  township 
schools,  is  an  action  at  law:  State  v.  Board 
of  EdMcation,  1  O.  C.  G.  {N.S.)  486,  16  O. 
C.  D.  424.  See  also  ScH(xa.s,  Public. 

3.   Againat  Wrongful  Interference  toith  Con- 
tract. 

Unless  a  contract  is  itself  unlawful  and 
against  public  policy,  a  court  of  equity  will 
grant  relief  by  way  of  injunction  to  restrain 
one  who  is  not  a  party  to  the  contract,  but 
who  is  seeking  to  induce  others  to  violate 
it,  and  to  accomplish  that  end  must  do  a 
wrong  offensive  to  a  court  of  equity,  and 
which  amounts  to  crime:  Kinner  v.  Railway, 
69  O.  S.  339,  IV  Longsdorf's  Notes,  968 
[affirming  Kinner  v.  Railroad,  3  O.  C.  0. 
(N.S.)  401,  13  O.  C.  D.  294]. 

Peacefully  enticing  employes  to  leave  their 
employment,  when  not  under  contract  to  re- 
main, and  giving  them  railroad  tickets  and 
money  for  traveling  expenses  to  go  to  an- 
other city  with  thtir  families,  is  not  unlaw- 
ful persuasion  and  in  contempt  of  a  previous 
order  of  court  enjoining  unlawful  persnasion: 
Iron  Moldera'  Union  v.  Oreenwald  Co.,  4  0. 
N.  P.  {N.S.)  181,  16  O.  D.  (N.P.)  678; 
Oreentoald  Co.  T.  Iron  Holders'  Union,  I 
Hosea,  242  [affirmed,  without  opinion,  Qreen- 
vMld  Co.  V.  Iron  Moldertf  Union,  77  O.  S. 
618]. 

T<>  induce  a  man  by  argument  and  by  giv- 
ing him  money  to  quit  his  work  when  he 
ean  do  so  without  breaking  a  contract,  there 
being  no  compulsion  of  any  sort,  no  false 
obarges  and  no  ill  feeling  against  his  on- 
ployer,  is  not  unlawful  persuasion:  Grven- 
VMld  Oo.  T.  Iron  Holder^  Union,  1  Hosea,  242 
[affirmed,  without  opinion,  Oreentoald  Co.  v. 
Iron  Holders'  Union,  77  O.  S.  618]. 

While  organizations  of  workmen  have  the 
rij^t  to  persuade  other  workmen  to  join 
the  union  and  to  refuse  to  work  vseept  for 
established  wages,  they  have  no  right  to 
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attempt  to  ruin  a  man's  business  liy  bring- 
ing to  bear  upon  his  customers  aiul  employes 
intimidnting  and  coercive  means,  and  a  court 
of  equity  will  enjoin  mere  persuasion  when 
it  has  for  its  object  a  malicious  or  unlawful 
end  or  persuading  third  parties  to  break  a 
contract,  or  otherwise  to  act  in  violition  of 
the  legal  rights  of  the  complainant:  .l/arnt- 
facturing  Co.  T.  Metal  Polishers',  dr.,  f'n- 
ion,  8  O.  N.  P.  674,  11  0.  D.  (N.P.)  643; 
Blatmyer  v.  epringbom,  1  O.  N.  P.  {X.S.) 
157  [overruled  on  other  grounds,  Slatmyer 
V.  Bpringhom,  5  0.  C.  C.  (N.S.)  89,  16  O. 
C.  D.  100]. 

One  who  has  existing  contracts  for  the 
removal  of  slaughter-house  and  other  offal 
of  a  Banitary  character  and  possessing  value, 
may  enjoin  the  enforcement  of  an  ordinnnce 
for  the  collection  of  garbage  and  ofTal  in* 
eluding  slaughter-house  offal,  in  so  far  as  it 
is  in  impairment  of  his  contract  obligations: 
Siadler  v.  ClemsUmd,  12  O.  N.  P.  (N.R.)  321. 

E.   To  Fbetekt  Injury  to  Tbade  ob  Busi- 

KBSS. 

I.    Ui^ieful  0MtneM. 

Equity  will  not  lend  its  aid  to  one  mo- 
nopoly u  against  another  permittin(;  one 
party  to  drive  another  out  of  huHiness  by 
underselling  him:  Kuhn  v.  Spice  Co.,  13  O. 

C.  C.  547,  7  O.  C.  D.  289;  Kuhn  v.  Spire  Co., 
8  0.  N.  P.  686,  10  O.  D.  (N.P.)  292. 

Property  rights  of  partners  in  an  illegal 
business  will  not  be  protected  by  injunction : 
Backenatoe  v.  Baeketutoe,  14  0.  D.  (N.P.) 
353. 

Since  G.  C,  S  8623  forbids  a  corporation 
to  be  formed  for  carrying  on  professional 
business,  a  corporation  which  is  formed  for 
the  purpose  of  practicing  dentistry  can  not 
enjoin  persons  who  are  also  practicing  den- 
tistry from  making  use  of  a  name  so  like 
the  name  of  such  corporation  as  to  mislead 
the  public  and  to  amount  to  unfair  compe- 
tition: Dentista  Co.  v.  Mullenn,  10  O.  D. 
(N.P.)   136,  6  O.  L.  R.  475. 

2.    Trada  Secrets. 

A  trade  secret  is  a  plan  or  process,  tool, 
mechanism,  or  compound,  kno^vn  only  to  its 
owner  and  such  employes  as  it  is  necessary 
to  confide  it,  in  order  to  apply  it  to  the  uses 
for  which  it  was  intended;  when  discovered 
in  an  honest  manner,  the  person  making  the 
discovery  has  the  right  of  use:  Tube  Co.  v. 
Tube  Co.,  3  0.  C.  C.  (N.S.)  459.  13  O.  C. 

D.  468  [afBrmed,  without  opinion.  Tube  Co. 
V.  Tube  Co.,  69  O.  S.  5601 ;  Ko«e»6loom  Co. 
V.  Oray,  1  Hosea,  95. 

An  employe  will  not  be  enjoined  from  us- 
ing informaticm  obtained  in  his  employment 


unless  it  is  something  of  the  secret  work- 
ings of  the  employer's  business  which  he 
could  not  and  would  not  have  learned  but 
for  his  employment,  and  unless  he  has  eitlier 
expressly  or  impliedly  bound  himself  not  to 
disclose  or  make  use  of  these  secrets:  Steam 
Laundry  Co.  v.  Smith,  8  0.  X.  P.  (N.S.) 
402,  19  O.  D.  (N.P.)  460.  See  also  Tbade 
Secbets. 

Where  patterns,  castings,  etc.,  used  in  con- 
nection with  a  secret  process  of  manufacture, 
are  wrongfully  abstracted  from  the  mill  to 
which  th^  belong  for  use  in  another  mill, 
equity  will  enjoin  such  use:  Tube  Go.  v. 
Tube  Co.,  3  0.  C.  C  .  (N.S.)  459,  13  O.  C. 
D.  468  [affirmed,  without  opinion,  Tube  Co. 
V.  Tube  Co.,  69  O.  S.  560]. 

An  injunction  will  lie  to  prevent  persons 
whose  knowledge  has  come  directly  from  tJieir 
confidential  employment  or  indirectly  from 
those  whose  knowledge  is  the  result  of  such 
confidential  employment  from  disclosing  a 
secret  formula  belonging  to  plaintiff  or  rep- 
resented to  belong  to  plaintiff :  Btoek  Remedy 
Co.  T.  Chemical  Co.,  17  O.  D.  (N.P.)  207. 

A  secret  formula  for  the  compounding  of 
a  drug  whether  patentable  or  not,  and 
whether  the  product  or  package  be  protected 
by  trade  mark  or  not,  is  a  species  of  prop- 
erty in  the  enjoyment  of  which  its  owner 
will  be  protected  by  injunction:  Stock  Rem- 
edy Co.  V.  Chemical  Co.,  17  O.  D.  (X.P.) 
207. 

An  injunction  will  not  lie  to  restrain  a 
defradant  from  using  a  secret  formula  for 
a  drug  belonging  to  plaintiff  or  representing 
that  he  is  using  such  formula,  where  it  is 
shown  by  the  evidence,  that  the  appearance 
of  the  two  compounds  is  similar  but  that 
the  packages  in  which  they,  are  sold  have 
no  resemblance  to  each  other,  the  ingredi- 
ents are  different  and  no  purchaser  using 
ordinary  care  has  been  or  is  likely  to  be  de- 
ceived into  purchasing  the  one  for  the  other, 
and  where  defendant  does  not  claim  or  in- 
tend to  use  plaintifTs  formula:  Stock  Rem- 
edy Co.  V.  Chemical  Co.,  17  O.  D.  (N.P.) 
207. 

An  employe  who  is  under  either  an  express 
contract,  or  a  contract  implied  from  the  con- 
fidential relations  existing  between  him  and 
his  employer,  not  to  disclose  trade  secrets, 
has  no  right,  after  leaving  the  employmoit, 
to  disclose  or  use  the  same  for  his  own  ben- 
efit, or  to  the  injury  of  his  former  employer. 
Injunction  will  lie  to  restrain  such  disclosure 
or  use:  Berried  v.  Maycow,  14  O.  D.  (N.P.) 
536.  See  also  Tbade  Secbets. 

An  employe  may,  after  leaving  his  em- 
ployer's service,  lawfully  engage  in  the  same 
line  of  business  as,  and  in  competition  with 
the  latter,  and  to  this  end  may  avail  himself 
of  the  general  knowledge  and  practice  he 
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has  acquired  while  engaged  in  hia  former 
employer's  service,  which  includes  the  right 
to  oanvasB  for  the  latter's  customers,  the 
names  of  whom  be  has  learned  bona  fide  in 
the  ordimiry  course  of  experience  in  the  busi- 
ness; no  property  rights  of  the  employer  are 
thereby  infringed.  But  names  of  customers 
collected  by  tiie  employer,  or  by  such  em- 
ploye for  him,  by  special  eifort  and  at  great 
expense,  which  is  not  such  mere  information 
as  is  supplied  hy,  or  can  be  obtained  from 
sources  open  to  the  public  and  which  are 
guarded  by  the  employer  from  competition 
as  far  as  possible,  all  of  which  such  employe 
necessarily  obtained  by  reason  of  his  em- 
ployment, can  not  be  used  hy  such  employe 
for  his  own  benefit,  or  to  the  disadvantagi 
of  his  former  employer.  Such  special  in- 
formation is  the  property  of  the  employer; 
and  while  he  can  not  be  protected  even  with 
respect  to  these  customers  as  against  the 
ordinary  competition  of  such  employe,  yet 
when  the  latter  becomes  possessed  of  his 
knowledge  by  virtue  of  his  condfldentlal  re- 
lations to  his  employer,  and,  after  leaving 
his  employ,  makes  use  thereof  for  his  own 
benefit  to  tlie  injury  of  his  former  employer, 
he  is  guilty  of  unfair  and  unconscionable 
competition  which  equity  will  enjoin.  Hence 
where  it  appears  that  an  employe  of  a  gold 
and  silver  refiner  was,  during  his  eight  or 
nine  years  of  employment,  sent  by  his  em- 
ployer on  extended  trips  throughout  the  coun- 
try to  see  manufacturing  jewelers,  jobbers, 
pawnbrokers,  bookbinders,  etc.,  to  ascertain 
their  needs  as  to  new  supplies,  and  tlieir 
custom  as  to  disposing  of  tlieir  refuse  prod- 
uct of  gold,  on  the  basis  of  which  knowledge 
80  obtained  his  subsequent  trips  were  so 
timed  as  to  fit  the  respective  customs  in  this 
regard;  that  these  facts  were,  in  some  in- 
stances, already  known  to  the  employer,  but 
in  others  were  ascertained  by  the  employe 
as  part  of  his  duty  to  his  employer;  that 
the  information  so  obtained  was  such  that 
it  could  not  be  ascertained  from  directories  or 
similar  sources  of  public  information;  that 
he  did  not,  in  all  cases,  report  the  names 
thus  ascertained  to  the  employer,  hut  that 
the  names  reported  were  entered  on  the  em- 
ployer's books;  in  such  case,  equity  will  per- 
petoally  enjoin  such  employe  from  using  the 
names  of  customers  so  obtained  for  his  own 
hen^t,  or  to  the  disadvantage  of  his  former 
employer.  Whether  the  information  was  car- 
.  Tied  away  in  memory,  or  written  down,  is 
immaterial:  Beifried  y.  Maycox,  14  O.  D. 
(N.P.)  636. 

Injunction  will  lie  to  protect  an  inventor 
1^  preventing  the  disclosure  or  unauthorized 
use  of  a  secret  process  by  one  who  has  ob- 
tained a  knowledge  of  it  in  confidence :  Foun- 


dry Co.  V.  Dodds,  10  Dec.  Rep.  154,  19  Bull. 

84. 

Injunction  will  lie  against  the  disclosure 
or  the  using  of  confidential  information  or 
trade  secrets  or  the  combining  with  others 
for  the  purpose  of  injuring  an  established 
business:  Caah  Register  Co.  v.  Heyne,  10  O. 
N.  P.  (N.S.)  465. 

State  courts  have  jurisdiction  to  enjoin 
one  who  bad  agreed  to  construct  plaintiff's 
device  for  which  a  patent  had  been  applied, 
and  to  preserve  the  secret  and  not  construct 
for  any  one  else,  altfaou^  a  patent  having 
been  issued  he  would  have  a  remedy  in  the 
U.  8.  courts  for  infringemmt:  Oordon  v. 
Zte^bach,  9  Dec.  Bep.  324,  12  Bull.  160. 
See  also  Pateitt. 

3.    Trade  Name. 

It  is  manifestly  unfair  competition  to 
adopt  a  name  almost  identical  with  that  of 
an  established  competitor,  and  manufacture 
and  sell  the  same  line  of  goods,  in  the  same 
city  and  almost  the  same  locality,  with  an 
appropriation  of  the  marks  the  plaintiff  uses 
upon  his  goods,  and  the  practical  copying  of 
his  advertising:  Ironsides  Co.  v.  Chemical 
Co.,  1  O.  N.  P.  (N.S.)  346,  14  O.  D.  (N.P.) 
193. 

The  name  Cincinnati  Vici  Shoe  Co.  is  not 
identical  with  Cincinnati  Shoe  Co.,  nor  en- 
joinable  as  an  unfair  competition:-  Shoe  Co. 
V.  Shoe  Co.,  7  O.  N.  P.  135,  9  O.  D.  (N.P.) 

579. 

Even  though  a  trade  name  can  not  be  sus- 
tained as  a  trade-mark  it  may  still  be  pro- 
tected by  injunction  from  unfair  competition: 
Shoe  Go.  V.  Shoe  Co.,  7  0.  N.  P.  135,  9  O. 
D.  (N.P.)  579;  Ironsides  Co.  v.  Chemical 
Co.,  1  0.  N.  P.  (N.S.)  346,  14  O.  D.  (N.P.) 
103. 

One  wlio  does  not  live  in  the  locality  may 
be  enjoined  from  using  a  geographical  name 
as  a  trade  name  where  another  person,  liv- 
ing in  the  locality,  has  already  adopted  it  as 
a  trade  name,  and  the  defendant's  use  of 
the  name  is  for  the  purpose  of  fraud  and 
deception:  Harvey  v.  Lamoureaux,  5  O.  N. 
P.  473,  7  O.  D.  (N.P.)  455. 

If  a  petition  to  enjoin  a  name  as  too  sim- 
ilar does  not  aver  an  intent  to  deceive,  or 
notice  to  defendant  that  its  use  is  mislead- 
ing, it  is  doubtful  if  a  cause  of  action  is 
stated :  Shoe  Co.  v.  Shoe  Co.,  7  0.  N.  P.  135, 
9  0.  D.  (N.P.)  570. 

The  advertisement  of  articles  in  imitation 
of  plaintifTs  may  be  enjoined  where  plain- 
tiff can  prove  actual  injury :  BothchUd^s  Bona 
V.  Collender  Co.,  12  O.  C.  C.  741,  4  0.  C.  D. 
105. 

Injunction  is  the  proper  remedy  to  pre- 
vent an  incorporating  company  from  nssum- 
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Ing  the  name  of  an  existing  corporation,  or 
a  name  bo  similar  to  that  of  an  existing 
corporation  aa  to  mislead  the  public:  Shoe 
Co.  T.  Shoe  Co.,  7  0.  N.  P,  135,  9  O.  D.  (N. 
P.)  679. 

One  who  is  granted  a  right  to  sell  a  par- 
ticular brand  of  flour  within  a  certain  ter- 
ritory will  be  enjoined  from  selling  an  in- 
ferior article  under  the  name  of  the  brand 
in  question  either  witiiin  or  without  the  pre- 
scribed territory:  Milling  Co.  v.  Stitea,  17  O. 
D.  (N.P.)  328,  4  O.  L.  R.  506. 

use  of  the  partnership  name  may  be 
enjoined  on  the  application  of  a  retiring 
partner  where  on  his  retirement  he  trans- 
ferred  all  the  real  and  personal  property  of 
the  Ann  to  the  continuing  partners,  bnt  no 
moition  was  made  of  the  good  will:  Mc- 
OouMM  T.  MoOowan,  22  0.  S.  370,  III  Longs- 
dorfs  Notes,  82. 

Sale  by  an  outgoing  partner  to  continuing 
partners  of  all  his  interest  in  the  firm  car- 
ries his  interest  in  the  good  will,  of  which 
the  firm  name  is  a  part,  and  if  he  uses  the 
firm  name  thereafter  in  a  simitar  business, 
injunction  will  be  granted:  Iron  Works  Co. 
V.  Payne,  60  O.  S.  116,  IV  Longsdorf's  Notes, 
487.   See  also  Good-will. 

Solicitation  of  old  customers  to  buy  and 
of  employes  to  leave  and  use  of  the  trade 
name  will  be  enjoined  aa  a  breach  of  a  sale 
of  the  good  will  made  by  a  receiver  on  sale 
thereof  on  dissolution  of  a  firm:  Richardaon 
V.  Westjohn,  6  Dec.  Rep.  1043,  9  Am.  L. 
Rec.  723,  6  BuU.  233. 

Where  a  family  nwned  French  has  carried 
on  a  dairy  and  milk  business  for  a  great 
number  of  years  under  their  own  name,  and 
more  reeently  have  built  up  in  connection 
therewith  an  extensive  business  in  ice  cream, 
injunction  will  lie  against  the  use  of  the 
word  "French*'  in  iwnnection  with  an  ice 
cream  Inisiness  carried  on  by  a  competitor 
who  is  not  a  Frendunan  and  whose  manifest 
purpose  is  to  attract  trade  by  creating  a 
false  impression  as  to  his  own  identity: 
Dairy  Co.  v.  Giacin,  12  O.  C.  C.  (N.S.)  134, 
21  O.  C.  D.  395  [affirming  Dairy  Co.  v. 
Otoom,  8  O.  N,  P.  {N.S.)  549,  20  0.  D. 
{N.P.)  038;  affirmed,  without  opinion,  Oiacin 
V.  Dairy  Co.,  84  0.  8.  483].  See  also  Unfaib 

COMFVnTION. 

If  the  name  of  a  corporation  is  made  up 
out  of  the  name  of  a  natural  person,  such 
natural  person  will  not  be  enjoined  from  per- 
mitting his  name  to  be  used  in  connection 
with  the  competing  business  as  an  official 
thereof;  but  the  owner  of  such  business  will 
be  enjoined  from  making  such  proper  name 
more  conspicuous  than  the  rest  of  the  name 
under  which  buainess  is  done:  Pflueger  Co. 
V.  Mamufaeturing  Co.,  85  0.  S.  450. 


Where  a  person  has  established  a  buainess 
and  reputation  for  the  manufacture  and  sale 
of  an  article  of  traffic,  under  a  particular 
name  and  style  of  label,  whether  the  words 
and  devices  adopted  by  him  constitute  a 
trade-mark  or  not,  another  person,  whether 
it  be  his  own  name  or  not,  can  not  lawfully 
assume  the  same  name  and  label,  or  the  same 
with  slight  alterations,  so  as  to  induce  the 
belief  that  the  imitation  is  the  original,  and 
such  use  of  such  name  and  label  will  be  en- 
joined on  the  ground  of  fraud:  Drake  Medi- 
cine Co.  V.  Olesaner,  68  O.  S.  338,  IV  Longs- 
dorfs  Notes,  945.  See  also  Tbade-uabks 
Am  Tbade  Nahis. 

4.  Trade-marks. 

A  state  court  has  jurisdiction  to  enjoin 
the  infringement  of  a  trade-mark:  Reeder  v. 
Brodt,  4  O.  N.  P.  265,  6  0.  D.  {N.  P.)  248. 

If  the  imitation  would  be  likely  to  deceive 
ordinary  buyers  it  is  enjoinable,  though  it 
does  not  infringe  the  whole  trade-mark  and 
though  it  contains  the  defendant's  name,  or 
though  he  sells  the  goods  as  his  own :  Reeder 
V.  Brodt,  4  O.  N.  P.  266,  6  0.  D.  (N.P.)  248. 

False  misrepresentations  in  advertising  a 
valid  trade-mark,  though  outside  the  trade- 
mark itself,  will  deprive  the  owner  of  legal 
protection  against  infringement:  Feder  v. 
Brundo,  5  O.  N.  P.  275,  8  0.  D.  (N.P.)  179. 

B's  sale  to  T  of  his  plow  factory  and 
patents,  with  an  agreement  that  T  might 
use  any  new  improvanent  B  might  invent, 
B  agreeing  not  to  engage  in  making  plows 
thereafter,  will  not  authorize  T  to  use  a 
trade-mark  thereafter  adopted  by  B  to  desig- 
nate his  new  improvements.  B  is  entitled 
to  an  injunction  to  protect  his  trade-mark, 
although  he  may  be  violating  the  agreement 
not  to  manufacture:  Burch  v.  Plow  Co.,  15 
O.  C.  C.  482,  8  0.  C.  D.  201. 

6.   Mialeading  Device,  etc.. 

The  burden  of  proof  is  upon  plaintiff  in 
an  action  to  enjoin  a  competitor  from  using 
the  same  terms  in  his  business  to  establish 
the  fact  that  it  originated  the  use  of  such 
terms  in  the  connection  with  which  they  are 
used :  Ironeidea  Co.  v.  Chemical  Co.,  1  O.  N. 
P.  (N.S.)  346,  14  O.  D.  (N.P.)  193. 

A  cigar  label  which  may  mislead  an  ordi- 
nary purchaser  is  an  infringement,  though 
by  reading  it  through  he  would  be  unde- 
ceived: Union  v.  Burkhardty  6  O.  N.  P.  848, 
9  O.  D.  (N.P.)  459. 

Cigar  label  "Carmencita,"  with  cut  of  danc- 
ing girl  in  scanfy  costume,  is  not  infringed 
by  a  label  "La  Gamerita,"  with  a  cut  of  a 
girl  in  winter  costume,  with  a  photograiA 
camera:  Broton  Bros.  v.  Bttcher,  6  O.  N.  P. 
379,  9  0.  D.  (N.P.)  362. 
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Labor  union  labels  may  be  protected  by 
enjoining  unauthorized  use  o{  them:  Union 
V.  Lind«r,  2  O.  N.  P.  114,  3  O.  D.  (N.P.) 
244. 

Where  a  person  has  established  a  business 
and  reputation  for  the  manufacture  and  sale 
of  an  article,  under  a  particular  name  and 
style  of  label,  whether  the  words  or  devices 
adopted  by  him  constitute  a  trade-mark  or 
not,  another  person,  whether  it  be  his  own 
name  or  not,  can  not  lawfully  assume  the 
same  nante  and  label,  or  the  same  with 
slight  alterations,  so  as  to  induce  the  belief 
that  the  imitation  is  the  original,  and  such 
use  of  such  name  and  label  will  be  enjoined 
on  the  ground  of  fraud:  Uedicute  Co.  V. 
Qlessner,  68  0.  S.  3S7,  IV  LongBdorfa  Notes, 
046. 

Where  a  label  or  style  of  package  is  imi- 
tated, it  is  necesaary  to  show  by  evidence 
an  intent  to  deceive  the  public  and  to  steal 
the  plaintiff's  market.  This  intent  may  be 
shown  by  proof  of  actual  deception,  but  it 
may  be  inferred  from  examination  of  the 
respective  labels.  Positive  proof  of  fraudu- 
lent intent  is  not  required,  if  the  simulation 
Ifl  eleorly  shown.  If  the  infringing  device  be 
such  that  persons  exercising  ordinary  cau- 
tion are  liable  to  be  misled  into  purchasing 
the  article  bearing  the  objectionable  device, 
when  they  intend  to  purchase  the  other  one, 
an  injunction  will  be  allowed:  Medicine  Co. 
T.  aieamer,  68  0.  S.  337. 

A  petition  in  an  action  to  enjoin  defend- 
ants from  using  plaintiff's  trade  design  or 
device  must  allege  a  present  or  threatened 
injury  and  it  is  not  sufficient  to  merely  al- 
lege that  the  defendants  have  been  using 
the  design  or  device:  United  Hatters  v.  Loeb, 
22  0.  C.  C.  339,  12  0.  C.  D.  272. 

Competition  consisting  in  so  arranging  an 
adjoining  house  as  to  seem  to  be  part  of 
plaintifPs,  and  falsely  stating  such  to  be  the 
fact,  and  by  signs,  decorations  and  other  de- 
Tices,  deluding  people  into  defendant's  store, 
as  if  it  were  plaintiff's,  ie  "unfair  competi- 
tion," and  will  be  enjoined  t  lAppman  v. 
Martm,  5  0.  N.  P.  120,  8  0.  D.  (N.P.)  485. 

A  retailer  whose  clerk  on  receiving  a  re- 
quest for  a  particular  article,  delivers  an 
article  which  is  not  the  genuine,  is  respon- 
sible for  the  clerk's  acts  and  will  be  enjoined: 
Light  Co,  v.  Tappehom,  2  O.  N.  P.  (N.S.) 
S63,  15  O.  D.  (K.P.)  598. 

6.   Agreement  not  to  Compete. 

A  covenant  upon  the  sale  of  a  millinery 
and  dressmaking  business  not  to  engage  in 
such  business  in  the  future  in  such  town  or 
at  any  place  within  such  distance  of  said 
town  as  will  interfere  with  said  business  is 
valid  and  will  be  enforced  by  injunction: 


Morgan  v.  Perhamm,  30  O.  8.  617,  III  Longs- 
dorfs  Notes,  873. 

An  agreement  upon  the  sale  of  a  business 
not  to  enter  into  the  same  business  within 
four  squares  is  valid.  To  open  a  like  busi 
ness  in  wife's  name  within  that  business  and 
working  for  her  is  a  violation  of  the  agree- 
ment and  enjoinable:  Peterson  v.  Schmidt, 
13  0.  C,  C.  205,  7  0.  C.  D.  202. 

Where  one  in  selling  his  busineea  to  an- 
other agrees,  for  the  consideration  received, 
-not  to  engage  again  in  the  same  line  of  busi- 
ness within  a  specified  territory  of  reason- 
able extent,  either  for  himself  or  on  behalf 
of  any  other  person,  so  long  as  the  purchaser 
is  engaged  in  that  line  in  that  localify,  and 
further  agrees  to  pay  the  pnrchasor  the  sum 
of  $500  as  Uqui^ted  damages,  should  the 
seller  violate  any  j^rt  of  the  conditions  of 
his  contract,  a  court  of  equily  has  jurisdic- 
tion to  enforce  the  restrictive  covenants,  not- 
withstanding the  stipulation  as  to  liquidated 
damages:  Ewing  v.  Davie,  2  O.  C.  C.  (N.S.) 
90,  15  0.  C.  D.  203. 

Injunction  lies  restraining  co-partners  from 
engaging,  during  the  term  of  the  partner- 
ship contract,  in  competing  business:  HaUa^ 
day  V.  Faarot,  8  Dec.  Rep.  633,  9  Bull.  92. 

An  agreement  on  sale  of  a  business  not  to 
engage  "directly  or  indirectly"  in  the  same 
business  for  five  years  in  such  city  is  broken 
by  acting  as  manager  or  employe  in  a  com- 
peting buBinees  in  the  same  city  or  in  other 
places  where  the  articles  made  are  designed 
for  sale  in  such  city:  Empson  w.  Bieainger, 
8  Dee.  Hep.  620,  9  Bull.  86. 

If  his  wife  carries  on  the  business,  employ- 
ing him  on  a  salary  or  giving  him  support 
in  lieu  of  salary,  this  is  a  mere  evasion; 
and  he  will  be  enjoined  from  assisting  her 
and  she  from  employing  him  or  selling  goods 
made  by  him  elsewhere:  Empeon  T.  Bieainger, 
8  Dee.  Sep.  629,  9  BulL  86. 

7.   Interference  toith  Hail. 

Injunction  is  the  proper  remedy  for  the 
continuing  partner,  where  the  retiring  part- 
ner interferes  with  the  enjoyment  and  pos- 
session of  mail  addressed  to  the  old  firm,  by 
claiming  an  interest  therein  and  notifying 
the  postal  authorities  to  withhold  it  from 
delivery:  Pedretti  v.  Pedretti,  6  0.  N.  P. 
(N.S.}  113,  18  O.  D.  (N.P.)  224. 

Injunction  will  not  lie  to  prevent  the  de- 
livering mail  to  a  party,  though  addressed 
to  a  name  under  which  he  formerly  did  busi- 
ness, but  which  now  belongs  to  another,  when 
it  is  shown  that  such  mail  was  intended  for 
him:  Carriage  Co.  v.  Smith-Eggere  Co.,  1 
O.  N.  P.  391,  3  0.  D.  (N.P.)  77. 
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8.    TJnUttrful  Competition. 

Injunction  will  not  lie  to  prevent  the  prac- 
tice of  medicine  by  one  having  no  legal  cer- 
tificate therefor,  where  the  only  ground  urged 
for  such  relief  is,  the  diminution  of  profits 
to  one  lawfully  engaged  in  such  practice  by 
reason  of  the  unlawful  competition:  .\terz  t. 
Miirchison,  11  O.  C.  C.  (X.S.)  4fi8,  20  O. 
G.  D.  646. 

One  may  acquire,  at  least  against  his  own 
aervanta,  a  property  right  in  a  route  (bread 
route)  a  list  of  customers  and  enjoin  a  con- 
spirOcy  by  them  to  start  a  new  concern  and 
take  the  trade  with  them:  Bmith  v.  A>ma«i, 
6  Dec.  Kep.  32,  B  Bull.  145. 

An  employe  driving  over  a  milk  route  or 
hiring  himself  to  a  rival  and  attempting  to 
run  the  latter's  wagon  over  the  same  route 
will  be  oijoined.  So  where  the  owner  of  a 
newspaper  route,  temporarily  sick,  employs 
one  to  carry,  and  the  latter  seeks  to  appro- 
priate the  customers:  Smitfc  v.  Keman,  8 
Dec.  Rep.  32,  5  Bull.  146. 

Equity  will  not  entertain  n  bill  by  stock- 
holders in  a  corporation  asking  for  the  ap- 
pointment of  a  receiver  to  wind  up  the  busi- 
ness of  such  corporation,  or  grant  relief  by 
injunction  or  otherwise,  on  the  ground  that 
those  controlling  Uie  corporation  were  mis- 
managing it,  or  destroying  its  profits  where 
it  appears  that  plaintiffs,  controlling  the  cof- 
fee business,  prepared  also  to  eoga^  in  the 
sugar  refining  business,  whereupon  defend- 
lanta,  having  a  monopoly  of  the  latter  busi- 
ness, purchased  a  controlling  interest  in  the 
corporation  in  question,  which  was  a  com- 
petitor of  plaintiffs  in  the  coffee  business, 
and  proceeded  to  reduce  the  price  of  coffee, 
with  the  intention  of  wrecking  plaintiff's  cof- 
fee business  unleu  they  gave  up  the  sugar 
refining  business,  as  equity  will  not  lend  its 
aid  to  one  monopoly  as  against  another  or 
interfere  with  the  Ijiws  of  trade,  permitting 
one  party  to  drive  another  party  out  of 
buBineas  by  underselling  him;  Kuhn  v.  Spice 
Co.,  8  O.  K  P.  686,  10  0.  D.  (N.P.)  2ft2. 
See  also  GoBraBATioKB. 

If  a  board  of  trade  in  anoUier  state  be  a 
corporation  exercising  such  public  functions 
that  a  discriminatioa  by  it  in  refusing  mar- 
ket reports  to  a  tel^aph  company  which 
permits  tickers  in  brokers'  offices  would  be 
enjoined,  yet  the  telegraph  company  is  not 
responsible  for  the  acts  of  tne  sender  of  mes- 
sages and  such  discrimination  can  not  be  pre- 
vented by  enjoining  it  from  removing  the 
ticker  and  discontinuing  such  messages:  Cam 
V.  Telegraph  Co.,  10  Dec.  Rep.  72.  18  Bull. 
267. 

Removal  of  tickers  from  a  bucket  shop  by 
reason  of  the  board  of  trade  of  another  state, 
with  power  to  exclude  persons,  forbidding  a 


telegraph  company  to  impart  market  reports 
obtained  therefrom  to  persons  carrying  on 
business  forbidden  by  our  statifte  on  penalty 
of  exclusion  will  not  be  enjoined,  for  the 
company  can  not  be  compelled  to  do  what  it 
is  unable  to  do,  and  as  it  owns  the  ticker 
which  becomes  of  no  use  to  the  plaintiff. 
That  pbintiff  carrira  on  other  business  also, 
or  may  be  willing  to  deliver  the  commodity 
instead  of  settling  differences,  will  not  mtitle 
bira  to  the  aid  of  a  court  of  equity:  Grt^n 
V.  Telegraph  Co.,  8  Dec.  Rep.  572,  9  BulL 
22.    See  ako  Tklbquvs  and  TeLraBApH 

COMPAnZEB. 

To  obtain  an  injunction  for  unfair  com- 
petition in  trade  in  the  selling  of  an  im- 
proper and  rejected  article  as  the  genuine, 
it  is  not  necessary  to  prove  an  intention 
to  mislead:  Block  Light  Co.  T.  Tappehom, 
2  0.  N.  P.  (N.S.)  553,  15  O.  D.  (N.P.)  598. 

A  case  of  unfair  competition  in  trade  is 
established  and  ought  to  be  enjoined  where 
it  appears  that  imperfect,  rejected  mantles 
for  incandescent  lights  have  found  their  way 
into  the  hands  of  the  defendants,  who  have 
been  warned  not  to  sell  them  as  the  genuine 
and  proper  mantle,  the  defendant  not  heed- 
ing such  warning:  Block  lAght  Co.  v.  Tappe- 
hom, 2  0.  N.  P.  (N.S.)  553,  15  O.  D.  (N. 
P.)  598. 

For  discrimination,  see  To  Restbain  Dis- 
CBiui.'vATioN,  IV,  B,  2,  d,  herein. 

8.    Acta  of  Labor-unioM. 

Combination  of  operatives  to  obtain  higher 
wages,  or  prevent  reduction  of  wages  by 
strike,  is  not  illegal  if  It  does  not  involve 
coercion  or  intimidation:  Perkina  v.  Rogg, 
11  Dec.  Rep.  586,  28  Bull.  32. 

Strikers  interfering  with  use  of  streets  may 
be  enjoined;  Brunsman  v.  Atherton,  12  6. 
D.  (N.P.)  547;  Wire  Co.  v.  Union,  41  BulL 
25. 

Soliciting  workmen  to  join  a  union  with 
intent  to  injure  or  coerce  an  employer  mav 
be  enjoined:  HilJenhrand  v.  Trade*  Council, 
14  O.  D.  (N.P.)  628,  1  Hosea,  827. 

Where  a  labor  organization  attempts  by 
acta  of  intimidation  or  violence  to  impose 
a  course  of  conduct  or  rules,  adopted  by 
themselves,  upon  another  a^inst  his  will, 
such  acts  amount  to  a  conspiracy  and  will 
be  enjoined:  Manufacturing  Co.  v.  Local  Un- 
ion, 12  O.  D.  (N.P.)  753;  ifulhoUand  T. 
Waiters'  Union,  13  O.  D.  (N.P.)  342. 

Boycotting  of  one  who  refuses  to  accede 
to  the  demands  of  the  union  is  unlawful  and 
where  it  results  in  an  attempt  to  ruin  com- 
plainant's business  by  bringing  to  bear  upon 
his  customers  and  employes  intimidating  and 
coercive  means,  it  will  be  enjoined:  Manu- 
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facturing  Co.  v.  L'nion,  8  O.  N.  P.  574,  11 
O.  D.  (N.P.)  643. 

"Strikers"  will  not  be  enjoined  from  com- 
mitting riot  or  violating  the  personal  or  prop- 
erty rights  of  their  late  employer,  or  of  non- 
union men  who  have  taken  their  places  nor 
will  they  be  enjoined  from  using  or  threat- 
ening to  use  obscene  language  towards  non- 
union men.  All  such  acts  are  criminal  of- 
fenses in  Ohio,  and  adequate  provision  has 
been  made  for  the  arrest,  restraint  and  pun- 
ishment of  offenders  no  matter  how  numer- 
ous they  may  be:  Boiler  <S  Engine  Co.  v. 
Bmner,  14  0.  D.  (N.P.>  357. 

Konparticipating  members  of  a  labor  union 
are  subject  to  an  injunction  against  l>oy- 
cott,  picketing,  etc.:  Manufacturing  Co.  v. 
Union,  8  O.  N.  P.  574,  U  O.  D.  (X.P.)  843. 

An  injunction  will  lie  to  protect  property 
against  unlawful  acts  of  "strikers":  Perkins, 
Campbell  <6  Co.  v.  Rogg,  II  Dec.  Rep.  585, 
28  BnIL  32. 

The  maintenance  of  a  patrol  by  a  labor  un- 
ion of  persons  who  pass  up  and  down  in 
front  of  a  place  of  business  distributing 
cards  containing  printed  matter  tending  to 
damage  such  business,  is  an  improper  and 
illegal  use  of  the  streets  and  may  be  en- 
joined: MulhoUand  T.  Union,  13  O.  D.  (N. 
F.)  342. 

Picketing  will  not  be  enjoined  when  the 
purpose  thereof  is  to  meet  and  talk  with  the 
nonunion  men  who  have  taken  the  pince  of 
the  strikers,  to  persuade  them  to  quit  their 
employment:  Boiler  d  Engine  Co.  v.  Benner, 
14  O.  D.  (N.P.)  357. 

Mere  perBuasion,  by  striking  employes,  may 
be  enjoined  where  it  has  for  its  object  a 
malicious  or  unlawful  end  or  the  persuasion 
of  third  parties  to  break  a  contract:  ifonu- 
facturing  Go.  v.  Union,  8  O.  N.  P.  574,  11 
O.  D.  (N.P.)  643. 

Injunction  will  He  to  restrain  striking  em- 
ployes from  using  force  and  violence  and 
from  intimidating  employes  going  to  or  from 
their  work;  Engineering  Co.  v.  Nichols,  13 
O.  D.  (N.P.)  614. 

Injunction  will  not  He  to  restrain  strik- 
ing employes  from  peaceably  attempting  to 
persuade  or  induce  employes  not  under  eon- 
tract  for  a  definite  period  of  time  to  quit 
their  work  or  from  persuading  others  not 
to  enter  such  employment:  Engineering  Co. 
T.  NichoU,  13  O.  D.  (N.P.)  614. 

Acts  of  striJcerB  not  sufficient  to  justify  in- 
terfermce  with,  see  ffunter  v.  Condron,  12 
O.  D.  (N.P.)  577. 

Injunction  lies  to  prevent  trespassing  on 
premises  and  interfering  with  business: 
Brewing  Co.  v.  Giblon,  1  O.  K.  P.  (N.S.) 
377,  14  O.  D.  (N.P.)  306;  Railroad  Co.  v. 
Wenger,  9  Dec.  Rep.  815,  17  Bull.  306. 


Where  a  labor  organization  splits  into  two 
hostile  factions,  injunction  will  lie  upon  pe- 
tition of  one  of  the  factions  to  restrain  the 
other  from  threatening  to  strike  or  quit  in 
a  body  employment  where  the  plaintiffs  are 
employed  or  are  promised  employment: 
Craves  v.  Jfr.VuKy,  13  O.  N.  P.  (N.S.)  110, 
22  O.  D.  (N.P.)  425. 

Injunction  lies  against  enforcement  of  an 
order  for  a  lockout,  where  under  the  rules 
of  the  organization  of  employers  making  th« 
order  its  members  are  liable  to  fine  or  ex- 
pulsion for  disobedience  thereof:  Journeymen 
V.  Matter  Horseshoers,  13  O.  N.  P.  (N.S.) 
207,  23  0.  D.  (N.P.)  342. 

A  court  of  equity,  in  carrying  out  its 
recognized  duty  of  refusing  to  permit  either 
employer  or  employe  to  terrorize  the  other, 
must  also  refuse  to  permit  that  it  be  itself 
made  a  scarecrow  by  issuing  an  injunction 
for  the  purpose  of  frightening  either  side; 
from  which  it  follows  that  a  blanket  in- 
junction will  not  be  issued  against  a  labor 
union  for  the  purpose  of  restraining  its  un- 
named meml>erB  from  committing  offenses, 
nor  against  individual  members  of  n  union 
except  upon  hearing;  or  if  the  circumstances 
are  such  as  to  require  the  issuance  of  such 
an  order  without  notice,  the  reason  therefor 
must  be  of  sufficient  force  to  require  that 
it  he  set  forth  in  an  entry ;  Morton  v.  Broth- 
erkood  of  Padnters,  etc.,  13  0.  N.  P.  (N.S.) 
311,  23  O.  D.  (N.P.)  222. 

Injunction  will  lie  to  restrain  combina- 
tion of  persons  from  attempting  to  ruin 
plaintifTs  business  by  bringing  to  bear  upon 
his  customers  and  employes  intimidation, 
threats  and  coercive  means:  Manufacturing 
Co.  V.  Union,  8  O.  N.  P.  574,  11  0.  D.  (N. 
P.)  643. 

Injunction  will  lie  to  restrain  coercive 
measures  by  labor  unions  in  the  maintenance 
of  a  l>oycott  against  a  hotel  claimed  to  l>e 
"unfair  to  labor."  Whether  or  not  such 
claim  is  well  founded  is  immaterial :  Jf c- 
Gormick  v.  Local  Union,  13  O.  C.  C.  (N.S.) 
545,  22  O.  C.  D.  165. 

Peaceable  persuasion  and  argument,  oral, 
printed  or  written,  by  members  and  officers 
of  lal>or  unions  to  divert  patronage  from  a 
hotel  claimed  by  them  to  be  "unfair  to  la- 
bor" will  not  be  enjoined  as  an  unlawful 
bt^eott:  McCormiek  v.  Local  Union,  13  O.  C. 
C.  (N.S.)  545,  22  0.  C.  D.  165. 

The  distribution  by  pickets  in  a  labor 
union  bc^eott,  of  cards  warning  patrons  of 
a  hotel  and  saloon  not  to  patronize  the  place 
as  unfair,  and  threatening  to  publish  the 
names  of  any  who  do  so,  may  be  enjoined: 
McCormiek  V.  Loool  Union,  13  0.  C.  C.  (N. 
S.)  645.  22  O.  C.  D.  165. 

Coercive  measures  to  enforce  a  boycott  may- 
consist  of  violence  or  any  form  of  intimida- 
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tlon  Bueh  u  threats,  Oral«  printed  or  written. 
The  restraint  of  such  unlawful  acts  hy  a 
court  of  equity  does  not  violate  any  ri^t 
of  trial  by  jury  or  any  constitutional  pro- 
visions as  to  the  freedom  of  speech  or  the 
press:  McCormick  v.  Local  Union,  13  O.  C. 
C.  (K.S.)  546,  22  O.  C.  D.  165;  Moorea  v. 
BrickUtjfert^  Union,  10  Dec.  Rep.  665,  23 
Bull.  48  [affirmed,  without  opinion.  Brick- 
layers' Union  v,  Moorea  d  Co.,  51  0.  S.  605]. 

In  a  contest  between  two  factions  of  a 
labor  union  one  faction  can  not  enjoin  the 
other  from  threatening  to  strike  if  members 
of  the  plaintiff  faction  are  employe^]  on  jobs 
on  which  members  of  the  defendant  faction 
are  employed:  Qrav&t  v.  McNvlty,  13  0.  N. 
P.  (N.S.)  110,  22  O.  D.  (N.P.)  425. 

A  strike  discontinues  the  contract  of  em- 
ployment which  is  not  for  a  specified  time, 
and  it  is  then  a  trespass  for  the  strikers  to 
go  on  the  premises  and  interfere  with  the 
business,  and  those  combining  to  do  so  are 
responsible  for  the  acts  of  each-  Injunction 
will  lie  to  prevent  such  trespasses  because 
the  r^edy  at  law  is  not  adequate:  Railroad 
Co.  T.  Wmger,  9  Dec.  Rep.  815,  17  Bull.  306. 
See  also  Uasteb  Am  Sebtakt. 

10.   Againtt  Public  Officera, 

Injunction  will  not  lie  against  the  food 
eonunisaioners  on  the  grounds  that  they  are 
maliciously  conspiring  to  injure  complain- 
ant's business:  Food  Co.  v,  MrNcal,  1  O.  X. 
P.  266,  4  O.  D.  (N.P.)  3.^6. 

The  board  of  public  works  is  without  au- 
thority to  enter  into  an  agreement  or  con- 
tract to  build  and  forever  maintain  a  dam 
for  the  purpose  of  affording  water  power  to 
a  riparian  mill  owner,  and  such  agreement 
or  contract  would  confer  no  right  upon  such 
riparian  owner  and  no  obligation  upon  the 
state  to  maintain  such  dam;  nor  can  the 
state  be  prevented  from  destroying  such  dam 
and  thus  destroying  such  water  power:  ilc- 
Broom  v.  Watkina,  11  O.  N.  P.  (N.S.)  337, 
21  O.  D.  (N.P.)  505. 

The  order  directed  by  this  commission  to 
the  Baltimore  and  Ohio  Railway  Company, 
notifying  it  to  cease  and  desist  from  requir- 
ing shippers  of  milk  and  cream  over  its  road 
betwem  points  within  the  state  of  Ohio  to 
load  the  same  into  baggage  cars,  is  not  an 
interference  with  interstate  commerce,  but  is 
within  the  power  of  the  commission,  and 
injunction  will  not  lie  against  its  enforce- 
ment: Railroad  v.  Railroad  Commiaaion,  10 
O.  N.  P.  (N.8.)  666,  21  0.  D.  (N.P.)  468. 

F.  AoAineT  ExnoimoN,  Lett  and  Salk. 

1.   In  Ganentl. 

An  injunction  can  not  be  issued  by  the 
court  of  common  pins  to  restrain  an  execu- 


tion issued  by  the  supreme  court;  Sample  v. 
Boaa,  16  O.  419.  I  Longadorfa  Notes,  772. 

In  the  absence  of  a  showing  of  a  lack  of 
jurisdiction  to  enter  the  judgment  complained 
of,  injunction  will  not  lie  to  prevent  the  levy 
of  an  execution  on  a  foreign  judgment: 
Boward  v.  Kinney,  8  0.  C.  a  (N.S.)  568, 
19  0.  C.  D.  186. 

The  fact  that  an  agreement  is  offered  to 
the  sheriff  by  the  assignee  that  in  considera- 
tion of  the  delivery  of  the  goods  to  him  to  he 
sold  the  lien  of  the  judgment  shall  attach 
to  the  proceeds  as  to  the  original  goods,  and 
the  proceeds  be  applied  on  the  execution,  and 
that  such  goods  are  of  greater  value  than 
the  amount  due  on  the  execution,  and  can 
be  sold  to  better  advantage  by  the  assignee, 
is  not  sufficient  for  enjoining  the  judgment 
creditor  and  sheriff  from  selling  the  goods: 
Mack  v.  Steinau,  10  O.  D.  (N.P.)  701. 

Injunction  will  lie  a^inst  levy  by  a 
county  treasurer,  for  unpaid  Dow  tax,  on  a 
boat  belonging  to  a  citizen  of  another  state, 
which  has  l>een  brought  without  his  consent 
into  the  water  of  this  state,  and  intoxicat- 
ing liquors  sold  therefrom  within  the  limits 
of  a  county  which  has  been  voted  "dry" 
under  the  Rose  county  local  option  law: 
Haaa  v.  Remick,  13  0.  C  C.  (N.S.)  1,  21 
0.  C.  D.  591  [affirmed,  without  opinion,  Rem- 
ick V.  Boat,  86  0.  8.  466;  for  later  opinion 
in  same  case,  see  Haaa  v.  Retnick,  13  O.  G. 
C.  (N.S.)  395,  sitb  nomine  Haaa  T.  Thayer, 
22  O.  C.  D.  891- 

If  the  judgment  debtor  of  a  guardian  pays 
the  debt,  after  the  ward's  'death,  to  her  ad- 
ministrator, he  may  enjoin  the  guardian  from 
enforcing  the  judgment,  but  must  make  the 
administrator  party  to  the  bill:  Harper  v. 
Beely,  W.  390,  I  Longsdorf'a  Notes,  32. 

2.   To  Bntrain  Salea. 

A  aberlff  may  be  enjoined  from  aelling 
goods  levied  under  a  void  judgment:  Wood 
V.  Bttmherry,  21  O.  B.  142,  III  Longsdorfs 

Notes,  16. 

A  court  of  equity  may  enjoin  a  sale  on 
execution,  where  in  law  no  title  would  pass, 
and  it  would  merely  be  a  cloud  upon  the 
title:  Bank  v.  Bchultz,  2  O.  471,  I  Longs- 
dorfs Notes,  138;  Norton  v.  Beaver,  6  0. 
178,  I  Longsdorfs  Notes,  259;  Riddle  v. 
Bryan,  5  O.  48,  I  Longsdorfs  Notes,  246; 
Deutach  v.  Stone,  11  Dec.  Rep.  436,  27  Bull. 
20. 

Equity  may  enjoin  a  sale  of  real  estate 
even  under  a  legal  claim,  until  its  legality  is 
established,  if  by  reason  of  the  uncertainty 
the  parties  could  not  know  if  a  title  would 
pass  and  thus  the  value  would  l>e  partly  de- 
stroyed: Burnet  v.  Cincinnati,  3  0.  73,  I 
Longsdorfs  Notes,  160. 
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Where  a  husband  and  wife  have  secured 
the  wife's  separate  property  to  her  by  an 
ante-nuptial  contract,  an  injunction  will  lie 
at  the  suit  of  the  wife  to  enjoin  her  bus- 
baud's  creditors  from  levying  upon  and  sell- 
ing her  separate  property  on  ocecution: 
Scheferlvng  v.  Huffman,  4  0.  8.  241,  II 
Longsdorf's  Notes,  90;  MoLeary  v.  Snider,  2 
Dec  Rep.  59,  1  W.  L.  M.  270. 

One  holding  an  equitable  lien  on  real 
estate  ean  not  enjola  the  sheriff  from  pro- 
ceeding to  sell  the  property  upon  a  judg- 
meift  and  execution  obtained  against  the 
owner  of  the  fee,  the  judgment  creditor  not 
beii^  made  a  party  to  such  proceedii^: 
Bohitbwt  T.  Taylor,  8  O.  N.  P.  100,  10  O. 
D.  (N.P.)  686. 

The  more  appropriate  remedy,  where 
an  execution  has  hem  erroneously  issued,  is 
1^  application  to  the  court  from  which  it 
issues  to  set  it  aside.  Yet,  where  it  has  heen 
sent  to  another  eounfy,  and  suit  has  been 
brought  to  enjoin  its  enforcement,  to  which 
suit  the  execution  creditor  appears  and  an- 
swers to  the  merits,  making  no  objection  to 
the  jurisdiction  or  mode  of  proceeding  relief 
will  be  granted  by  injunction:  Miller  T. 
Longacr«,  26  O.  S.  291,  III  Longsdorf  s  Notes, 
305. 

An  execution  in  the  hands  of  a  constable, 
against  one  of  two  partners,  for  his  individ- 
ual debt,  may  be  levied  upon  partnership 
goods.  After  such  levy  is  made  a  court  of 
chancery  may  interfere  by  injunction,  and 
restrain  the  sale  thereunder :  Sulcliffe  v. 
Dohrman,  18  0.  181,  I  Longsdorf's  Notes, 
841;  Place  v.  Siceetzer,  16  0.  142,  I  Longs- 
dorfs  Notes,  756. 

Where  a  sheriff  has  in  his  possession  goods 
and  chattels  by  virtue  of  a  levy  under  an 
execution  issued  upon  a  void  judgment,  and 
afterwards  levies,  subject  to  his  former  levy, 
an  order  of  attachment  in  favor  of  other 
creditors  of  the  judgment  debtor,  upon  the 
same  property,  and  proceeds  or  threatens  to 
proceed,  under  the  direction  of  the  plaintiff 
in  ccecution,  to  sell  the  same,  for  the  pur- 
pose of  applying  the  proceeds  upon  the  ex- 
ecution, the  plaintiffs  in  attachment  may  re- 
strain the  sale  by  injunction:  Wood  v.  8tan- 
berry,  21  0.  S.  142,  III  Longsdorf's  Notes, 
16. 

After  re-delivery  to  defendants,  under  G. 
C,  1 12059,  pbdnl^  may  file  a  supplemental 
petition  adung  for  an  injunction  against  a 
threatened  sale  of  tiie  property  by  the  de- 
fendants, which  would  deprive  plaintiff  of 
the  right  to  dect  to  take  the  goods  if  th^ 
got  judgment:  ManhaU  FiOd  <£  Co.  t.  EaeK 
18  0.  C.  C.  740,  4  0.  a  D.  162. 

Injunction  lies  to  enjoin  the  removal  and 
sale  on  execution  of  portions  of  the  mort- 
gaged proper^  of  a  railroad  company,  when 


the  whole  of  the  property  mortgaged  is  ad- 
mitted to  be  inadequate  security  for  the  pay- 
ment of  the  mortgage  debt:  Lane  v.  Bough- 
man,  17  0.  S.  642,  II  Longsdorf's  Notes, 
858;  Coe  V.  Bank,  10  0.  S.  412,  II  Longs- 
dorf's Notes,  447;  Winslotc  v.  Iron  and  Nail 
Factory,  12  Dec.  Rep.  591,  1  D.  229;  Lud- 
low T.  Surd,  12  Dec  Rep.  791,  1  D.  662. 

Injunction  will  lie  against  a  mortgagee 
who  has  reduced  his  dd>t  to  a  judgment  and 
now  seeks  to  levy  upon  the  mortgaged  prop- 
er^ and  sell  the  same  upon  levy  and  exe- 
cution: Moloney  T.  Kimuy,  5  O.  N.  P.  197, 
7  0.  D.  (N.P.)  420. 

If  a  deed  is  taken  by  mistake  to  the  agent 
instead  of  to  the  buyer,  uid  left  so  to  save 
the  trouble  of  a  new  deed,  it  is  not  in  fraud 
of  ereditoiB  for  the  agent  afterwards,  when 
embarrassed,  to  convey  to  the  principal  with- 
out ctmsideration,  and  injunction  against 
levy  and  sale  as  a  doud  will  lie:  Tear  v. 
Mathewa,  W.  871,  I  Longsdorfs  Notes,  30. 

Execution  on  equipments  of  a  railroad 
can  not  he  enjoined  by  a  mortgagee  on  the 
ground  that  tiie  terms  of  the  mortgage  se- 
cured possession  of  the  road  to  the  company 
in  order  to  earn  mon^  to  pay  the  debt  and 
interest,  there  being  no  default,  where  there 
is  no  averment  that  the  property  left  would 
be  insufficient  to  pay  the  debt,  for  it  does  not 
show  injury  to  the  security:  Coe  v.  Bank, 
10  O.  S.  412,  II  Longsdorf's  Notes,  447. 

While  a  Kentucky  railway  and  all  its 
property  was  mortgi^[ed  to  a  trustee  to  se- 
cure bondholders,  the  driving-wheels  were 
detached  from  a  locomotive  and  sent  to 
Cincinnati  for  repairs  and  were  attached 
there,  and  the  trustee  seeks  injunction 
against  the  attachment.  It  was  held  that, 
as  the  mortgagor  the  railway  company  could 
not  remove  its  property  from  the  trust,  so 
its  creditors  can  not,  and  the  trustee  is  en- 
titled to  protection:  Winsloto  v.  /row  and 
Nail  Factory,  12  Dec.  Rep.  591,  1  D.  229. 

Sale  under  an  execution  issued  out  of  the 
court  rendering  the  judgment  can  not  be 
enjoined  by  another  court  for  irr^ularity, 
or  because  it  is  for  an  excessive  amount  or 
because  nothing  remains  unpaid,  for  the 
remedy  in  the  other  court  on  motion  is 
ample:  Sample  v.  Ross,  16  O.  419,  I  Longs- 
dorf's Notes,  772. 

A  levy  about  to  be  made  on  chattds  as 
the  property  of  another  may  b«  oijoined  by 
the  owner:  HiUyer  v.  Richards,  13  0.  136,  I 
Longsdorf's  Notes,  629. 

An  execution  sale  on  a  justice's  judgment 
will  be  enjoined  where  tiie  plaintiff  should 
have  proceeded  by  foreclosure  instead  of  by 
personal  judgment  and  emution.  Equity 
may  interfere  with  proceedings  at  law  by  a 
mortgagee:  Moloney  v.  Kinney,  5  0.  N.  P. 
197,  7  0.  D.  (N.P.)  420. 
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A  debtor  havini;  got  property  on  credit 
and  sold  it  to  H.  S.  ft  Co.  at  for  less  than 
its  value  in  order  to  avoid  an  attachment 
about  to  be  issued,  confessed  judgments  and 
the  constable  got  money  on  them,  and  also 
put  collections  in  the  hands  of  W  to  collect 
and  cheat  creditors.  Injunction  against  the 
constable  paying  over  on  the  confesged  judg- 
ments will  be  sustained.  But  the  remedy 
against  H.  S.  &,  Co.  is  by  creditor's  bill  after 
judgment:  Bromley  v.  Cohen,  3  Dec.  Rep. 
296,  1  Gaz.  126. 

The  fact  tiiat  an  agre«nent  is  offered  to 
the  sheriff  by  the  assignee  that  in  consider- 
ation of  the  delivery  of  such  goods  to  him 
to  be  sold,  the  lim  of  the  judgment  shall 
attach  to  the  proceeds  as  to  the  original 
goods,  and  the  proceeds  be  applied  on  the 
execution,  and  that  such  goods  are  of  greater 
value  than  the  amount  due  on  the  execution, 
and  can  be  sold  to  better  advantage  by  the 
assignee,  is  not  snfHcimt  for  enjoining  the 
judgment  creditor  and  sheriff  from  selling 
the  goods:  Maek  v.  Stemau,  10  O.  D.  (N.P.) 
701. 

The  sheriff  is  not  a  proper  party  to  en- 
join execution  or  sale.  An  injunction  on 
the  parties  operates  through  them  on  all 
<rfBcers  of  the  law:  Olin  v,  Hungerford,  10 
0.  268,  I  Longsdorf's  Notes,  510;  Allen  v. 
Medill,  14  O.  445,  I  Longsdorf's  Xotes,  680. 

A  petition  to  enjoin  an  execution  issued 
from  another  county  on  a  fraudulent  judg- 
ment should  not  make  the  sheriff  a  party. 
O.  C,  {11264,  does  not  apply;  hence,  if  the 
judgment  creditor  resides  in  the  latter 
county  he  can  not  be  served  on  such  petition 
by  summons  issued  to  his  county:  Ilomird 
V.  Levering.  8  O.  C.  C.  614,  4  O.  C.  D.  236; 
Adams  V.  Boynton,  4  Dec.  Rep.  348,  1  Clev. 
L.  Rep.  352. 

The  sheriff  is  not  a  proper  party  to  a 
suit  to  enjoin  replevin,  and  ought  to  be  dis- 
missed: (Sorbin  V.  Bouve,  13  Dec.  Rep.  537, 
1  C.  S.  C.  R.  259. 

But  if  there  ia  a  fraudulent  combination 
between  the  sheriff  and  the  creditor,  he  may 
be  made  a  party:  Olin  v.  Hungerford,  10  O. 
268,  I  Longsdorf's  Notes,  610. 

Where  the  sheriff,  made  special  master  to 
collect  notes,  promises  the  debtor  to  allow 
a  set-off,  and  thus  induces  him  to  omit  to 
plead  it,  the  sheriff  is  a  proper  defendant  to 
Uie  injunction.  The  ben^ciaries  of  the  col- 
lection of  the  notes  are  not  necessary  parties : 
Alien  V,  MetUU,  14  O.  445,  I  LongsdorPa 
Notes,  680. 

When  perstmal  property  held  by  a  sheriff 
upon  an  execution  in  his  hands,  is  taken 
from  him  by  a  writ  of  replevin,  but  is  after- 
wards returned  to  him  upon  his  executing 
an  undertaking  as  provided  in  G.  C,  S  12059, 
and  conditioned  as  therein  required,  it  is  the 


duty  of  such  sheriff  to  retain  said  property 
in  his  possession  until  the  determination  of 
the  replevin  suit.  And  where  after  such 
redelivery  to  him  and  before  the  determina- 
tion of  the  replevin  suit,  he  advertises  and 
offers  said  property  for  sate  under  the  execu- 
tion in  his  hands,  such  sale  by  him  may  be 
restrained  by  injunction:  Uphaas  v.  Hoof,  68 
O.  S.  401,  IV  Longsdorf's  Notes,  945.  See 
also  Replevin. 

G.  To  Rbbtbain  the  Disfositton  OB 
Removal  of  Profebtt. 

Prior  to  the  adoption  of  the  civil  pode 
an  injunction  would  not  be  granted,  in  aid 
of  an  action  at  law,  to  prevent  a  debtor  from 
disposing  of  his  prc^rty  pending  such  ac- 
tion: Bank  v.  Williamt,  2  Dec.  Rep.  142,  1 
W.  L.  M.  571. 

Under  the  act  of  1848  (46  v.  06)  an 
injunction  may  be  granted  restraining  the 
defendant  in  a  suit  at  law,  from  any  dis- 
position of  property  in  his  possesuon: 
Anonymous,  1  Dec.  Rep.  254,  6  W.  L.  J. 
467. 

In  a'n  action  to  recover  speciflc  personal 
property,  injunction  lies  to  prevent  defend- 
ant's disposal  of  the  propertv:  Atkine  v. 
Veack,  7  Dee.  Sep.  176,  1  BuU.  234. 

Where  a  husband  separates  from  his  wife 
without  providing  for  her  support,  and  con- 
veys bis  property  to  his  son  to  prevent  her 
from  obtaining  alimony  on  a  bill  pending  for 
that  purpose,  chancery  will  enjoin  them  from 
further  charging  the  property,  and  appoint 
a  receivo-  to  secure  the  income  to  satisfy  the 
alimony :  Queat^  v.  Queatel,  W.  492, 1  Longs- 
dorf's Notes,  39. 

The  mortgagor  is  entitled  to  an  injunction 
against  a  tiireatened  replevin  of  the  mort- 
ga^  property  where  the  chattel  mortgage 
was  without  consideration,  and  was  pro- 
cured by  duress,  and  the  debt  is  not  yet 
due:  ro«en  v.  Latoton,  8  O.  C.  C.  377,  4 
O.  C.  D.  518. 

There  is  jurisdiction  in  a  court  of  equity, 
to  determine  the  rights  of  a  rival  board  of 
trustees  when  an  injunction  against  inter- 
ference with  the  control  of  the  property  is 
sought:  Munsel  v.  Boyd,  10  O.  G.  C.  (N.S.) 
121,  20  O.  G.  D.  182. 

H.   To  Pbotesct  Easements. 
1.   In  Oentral. 

A  court  of  equity  has  power  to  enfwce 
the  conditions  in  the  grant  of  an  easement, 
even  after  the  way  provided  for  in  the  ease- 
ment is  completed:  Pomeroy  y.  Salt  Co.,  37 
0.  S.  520,  in  Longsdorf  8  Notes,  933. 

A  court  of  equity  will  not  enjoin  a  single 
trespass  to  an  easement,  unless  it  be  sbovu 
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that  the  way  so  obstructed  was  ttie  only 
mode  of  ingresB  and  egress  to  and  from  com 
pl&inant'B  premtflee:  Young  v.  Spangler^  2 
O.  C.  C.  540,  1  O.  C.  D.  636. 

A  lease  by  the  state  board  of  public  works 
of  ground  on  the  water  front  of  a  canal 
reserroir  for  bathhouse  and  dOck  purposes 
does  not  include  the  right  to  build  a  pier 
eighty  feet  out  into  the  reservoir,  and  where 
such  a  pier  baa  been  built  the  lessees  can 
not  b7  iqjunction  prevent  others  from  land- 
ing boats  thereat:  Traction  Co.  v.  MaUnski, 
10  O.  N.  P.  (N.S.)  874. 

The  raising  of  the  grade  of  a  public 
liigfaw^  which  is  subject  to  overflow  in  times 
of  flood,  can  not  be  enjoined  by  an  adjacent 
property  owner  on  the  ground  that  the  road 
was  long  ago  improved  to  a  definite  and 
fixed  grade  and  no  steps  have  been  taken 
1^  the  eounty  commissioners  to  appropriate 
the  land  which  will  be  damaged  thereby  or 
to  make  eompeneation  to  the  owner:  Hoshor 
V.  Oommistioner,  14  O.  C.  C.  (N.S.)  198,  22 
0.  0.  D.  416  [affirmed,  without  opinion  on 
the  reasoning  of  the  circuit  court,  Ho$hor  v. 
Commissioners,  84  0.  S.  503]. 

The  owner  of  realty  which  is  injured  by 
raising  the  grade  of  a  public  highway  to  a 
point  above  the  high  water  mark,  which  im- 
provement occupies  part  of  bis  land  and 
interferes  materially  with  the  natural  flow 
of  water  from  his  land,  has  an  a^lequate 
remedy  at  law.  The  injury  is  complete  when 
the  improvement  is  constructed  and  the 
measure  of  damages  is  the  difference  in  the 
value  of  the  land  before  the  improvement 
was  made  and  the  value  of  the  land  after 
such  improvement  was  made.  Injunction 
can  not  therefore  be  granted  to  restrain  the 
making  of  such  an  improvement:  Iloahor  v. 
Commissioners,  14  O.  C.  C.  (N.S.)  198,  22 
O.  C.  D,  415  [affirmed,  without  opinion  on 
the  reasoning  of  the  circuit  court,  Boshor 
V.  Commissioners,  84  O.  S.  603]. 

Where  the  placing  of  railway  tracks  across 
that  part  of  such  street  so  impressed  with 
the  easement  will  materially  impair  the 
easement,  the  construction  thereof  will  be 
enjoined  until  compensation  is  made  to  the 
land  owner:  Furnace  Co.  v.  RaiUmy,  0  O. 
K.  P.  (N.S.)  426,  20  O.  D.  (N.P.)  188  [af- 
firmed, without  opinion.  Furnace  Co.  v.  Bail- 
icay,  86  0.  8.  364]. 

Restrictive  covenants  providing  that  lands 
shall  be  used  for  residence  purposes  only, 
create  equitable  easements  which  constitute 
private  proper^,  and  under  Article  I,  1 10, 
of  the  constitution,  a  railroad  company  pur- 
chasing such  lots  must  first  make  compensa- 
tion to  tiie  lot  owners  before  it  can  use 
them  for  other  than  residence  purposes,  and 
until  such  ccMDpensation  is  made,  the  plain- 
tiffs are  entitled  to  an  injunction  to  prevent 


the  violation  of  such  restrictions:  KuehWr 
V.  RailiPay,  10  O.  N.  P.  (N.S.)  385,  20  O.  D. 
(N.P.)  525  [modified  and  affirmed,  RaiUeay 
V.  Duncan,  84  O.  S.  463]. 

Where  a  telephone  line  has  been  erected 
along  a  highway  by  virtue  of  an  express 
agreement  with  the  grantor  of  tiie  present 
abutting  owner,  injunction  will  lie  against 
destruction  of  the  line  years  afterward  by 
the  present  owner,  because  of  failure  of  the 
company  to  accede  to  his  demand  for  a  large 
sum  as  compensation  for  the  increased  bur- 
den up<m  his  land  arising  from  the  erection 
of  the  telephone  line;  Telephone  Co.  v. 
Hughes,  14  O.  C.  C.  (N.S.)  468,  23  O.  C. 
D.  406. 

The  estates  represented  by  ownership  of 
the  surface  and  of  imderlying  mineral  rights 
are  mutually  dominant  and  servient,  and  in 
a  conveyance  of  the  surface  there  is  an  im- 
plied reservation  of  right  of  access  to  the 
estate  below,  and  this  right  may  be  enforced 
by  injunction:  Oil  Co.  v.  Curtiss,  14  O.  C. 
C.  (N.S.)  503  [affirmed,  without  opinion, 
Curtiss  v.  Oil  Co.,  88  O.  S.  — ]. 

A  claim  of  a  right-of-way  by  prescription 
over  the  lands  of  another  will  not  be  up- 
held where  it  appears  that  the  way  was  en- 
closed by  gates,  and  the  owner  of  the  land 
complained  when  the  gates  were  left  open 
and  threatened  to  shut  them  up  permanently 
if  care  was  not  taken  to  close  them,  and  the 
alleged  way  was  not  a  well  defined  track, 
but  a  number  of  tracks  spread  over  a  width 
of  seventy  feet.  The  use  of  such  a  way  is 
by  license  or  permission,  and  such  use  may 
be  enjoined  by  the  owner  of  the  lands  trav- 
ersed: Bounds  V.  White,  9  0.  N.  P.  (N.S.) 
491,  21  O.  D.  (N.P.)  785. 

AU^ations  of  a  right  in  plaintiff  to  a  way 
of  necessity,  of  long  use  of  a  particular  way, 
of  the  refusal  by  the  defendant  owners  of 
the  adjoining  property  to  permit  a  further 
use  of  that  way  or  of  any  way,  and 
that  the  denial  of  this  right  has  cast  a 
cloud  upon  the  title  of  the  plaintiff  and  is 
interfering  with  the  sale  of  his  land,  con- 
stitute facts  sufficient  in  law  to  form  the 
basis  of  an  action  for  injunction  and  other 
relief:  Wentzel  v.  Guard,  8  O.  L.  R.  520. 

Removal  of  obstructions  over  a  private 
way  may  be  compelled  by  mandatory  injunc- 
tion: Barrison  v.  Pike,  7  Dec.  Rep.  603,  4 
BulL  156;  Harrison  v.  Craighead,  7  Dec. 
Rep.  634,  4  Bull.  600  ;  8  Dec.  Rep.  35.  6 
BuU.  270. 

Owners  of  lands  abutting  upon  that  pw- 
tion  of  a  highway  which  it  is  proposed  to 
vacate  or  change  the  course  of,  for  the 
purpose  of  doing  away  with  a  crossing  at 
grade,  may  enjoin  such  change  where  the  in- 
jury which  they  will  suffer  thereby  is  dif- 
ferent from  or  in  access  of  that  which  will 
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be  Buffered  by  tlie  general  public:  Orinneli 
T.  Oommiisionera,  6  0.  C.  C.  (N.S.)  180, 
17  0.  C.  D.  118.    See  also  Rulboads. 


2.   Ewtmt  of  Abutting  Oumer'g  Easement. 

A  proper^  owner  <»i  a  street  or  all^  a 
porUon  of  which,  other  than  the  part  on 
which  he  abuts,  is  vacated  by  Uie  city,  baa 
no  right  to  enjoin  the  obstruction  of  the 
Taeated  portion  by  the  owners  to  whom  it  re- 
verted, where  he  has  reasonable  access  by 
other  streets  and  alleys,  although  the  dis- 
tance he  may  have  to  travel  in  some  direc- 
tions may  be  greater  than  before  the  vaca- 
tion. To  entitle  a  party  to  any  relief  in 
such  cases,  the  ineonvoiience  he  sufTers  must 
differ  in  kind  from  that  of  the  general  pub- 
lic, and  not  only  in  d^ree:  Manufacturing 
Co.  V.  Beatty,  66  O.  S.  264,  IV  Longsdorfs 
Notes,  885  [overruling  Kinnear  v.  Beatty, 
21  O.  C.  C.  384,  12  O.  C.  D.  68]. 

Injunction  will  not  He  to  restrain  the  lay- 
ing of  a  spur  track  in  a  public  street  where 
the  plaintiff's  property  ia  one  hundred  and 
sixty  feet  beyond  the  end  of  the  track:  Her- 
zog  T.  BaUway  Co.,  6  0.  C.  C.  {N.S.)  627, 
15  0.  C.  D.  702  [affirmed,  without  opinion. 
Railway  v.  Herzog,  74  0.  8.  440]. 

Side  track,  on  which  plaintiff's  property 
does  not  abut  will  not  be  enjoined,  where 
access  to  all  property  abutting  on  the  entire 
street  is  not  affected:  Herzog  v.  Railway,  6 
O.  C.  C.  (N.S.)  527.  15  O.  C.  D.  702  [re- 
versing, Herzog  v.  Railway,  2  O.  N.  P.  (N. 
S.)  17,  14  0.  D.  (N.P.)  529;  affirmed,  with- 
out opinion.  Railway  v.  Herzog,  74  O.  S. 
iMO]. 

An  abutting  property  owner's  easement  in 
the  street  extends  only  to  the  center  of  the 
street,  and  not  to  the  opposite  property 
line:  Smedes  v.  Railroad  Co.,  16  O.  D.  (N. 
P.)  743,  4  O.  L.  R.  44,  1  Hosea,  10  [criticis- 
ing Madden  v.  Railroad  Co.,  21  O.  C.  C.  73, 
11  O.  0.  D.  571];  Madden  v.  Railway,  21  O. 
C.  C.  73,  11  O.  C.  D.  671. 

The  use  by  the  owner  of  an  abutting  lot 
of  an  ezoavatios  beneath  the  sidewalk  rests 
upon  lieaiBe  or  permission,  and  does  not  vest 
in  the  lot  owner  such  juristic  right  as  will 
enable  him  to  prevent  the  placing  of  such 
steam  pipe  in  and  through  such  excavation 
when  authorized  by  the  pnq>er  municipal 
authorities:  Stone  v.  tight  Co.,  9  0.  N.  P. 
(K.&)  646,  20  0.  D.  (N.P.)  130. 

8.   What  Acta  Mwy  he  Enjoined. 

( a )    Acts  hy  IndiwdwUa. 

Injunction  lies  to  restrain  the  ronoval  of 
a  party  wall:  Duhme  v.  Jonet,  8  Deo.  Kep. 
767,  9  Bull.  293. 


Injunction  lies  to  compel  defendant  to  re- 
move obstructions  from  a  private  way  or 
alley:  Harrison  v.  Craighead,  7  Dec.  R^. 
634,  4  Bull.  500;  Smith  v.  Pike,  7  Dec 
Rep.  603,  4  Bull.  156;  Harrison  T.  Craighead, 
8  Dec.  Rep.  35,  6  BulL  270. 

Mandatory  injunction  lies  to  compel  the 
removal  of  an  encroachment  on  a  private 
alley  by  one  abutter's  building :  Oold  v. 
Frane,  6  O.  N.  P.  206,  7  O.  D.  (NJ.)  334. 

A  property  owner  on  a  street  or  alley, 
a  portion  of  which,  other  than  the  part  on 
which  he  abuts  is  vacated  by  the  city  coun- 
cil, has  no  right  to  enjoin  the  obstroetion 
of  the  vacated  portion  by  the  owners  to 
whom  it  reverted,  where  he  has  reasonable 
access  to  his  property  by  other  streets  and 
alleys,  although  the  distance  he  may  ban 
to  travel  in  some  direction  may  be  greater 
than  before  vacation.  To  entitb  a  party  to 
any  relief  in  such  cases,  the  ineonvouenoe 
he  suffers  must  differ  in  kind  from  that  of 
the  general  public,  and  not  only  In  degree: 
Manufacturing  Co.  v.  Beatty,  6S  0.  S.  264, 
IV  Longadorfs  Notes,  866  [reversing  Beattj/ 
V.  JTimiear,  21  0.  C.  C.  884,  12  O.  a  D.  88]. 
See  also  SnBrrs. 

(b)    Acta  by  OorporatUme. 

Where  it  appears  that  the  sets  of  an  elee- 
tric  lighting  company  in  placing  its  poka 
at  the  curb  in  a  street,  and  tlu  stringing 
thereon  of  electric  light  cable  lines  and  wires 
for  the  purpose  of  furnishing  light  and  Ol- 
ergy  to  private  takers,  was  done  without  the 
consent  of  an  abutting  lot  owner,  and  that 
their  maintenuice  will  work  injury  to  his 
property,  appreciable  in  characto-  and 
amount,  such  owner  has  a  right  to  an  in- 
junction against  such  maintenance  and  an 
order  for  removal:  Callen  T,  Light  Co.y  66 
O.  8.  166,  IV  Longsdorf's  Notes,  901. 

But  to  entitle  an  abutting  owner  to  a  man- 
datory injunction  to  compel  the  removal  of 
telephone  poles  and  wires,  the  complainant 
must  show  some  substantial  injury,  as,  the 
obstruction  of  free  ingress  and  egress  from 
his  building  or  premises,  or  an  interference 
with  his  right  to  light  and  air:  Hays  v.  Tels- 
pAone  Co.,  21  O.  C.  C.  480,  12  0.  C.  D.  167. 

The  erection  of  telegraph  and  telephone 
poles  within  tlie  curb  line  is  not  an  inter- 
ference with  an  abutting  owner's  easement 
in  the  street,  provided  they  do  not  inter- 
fere with  abutter's  light,  air  or  access :  To»- 
nion  V.  Telegraph  Aasooiation,  13  O.  D.  (N. 
P.)  262  [reversed,  Taimion  v.  T^graph  As- 
sociation, 1  O.  N.  P.  (N.S.)  81,  18  O.  D. 
(N.P.)  730]. 

The  erection  of  telegraph  and  telephone 
poles  and  lines  may  be  enjoined;  Bmith  T. 
Telegraph  Co.,  2  O.  C.  C.  269,  1  0.  a  D. 
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476;  Ma»teU  t.  Telephone  Co.,  20  0.  C.  C. 
346,  11  O.  C.  D.  274;  JfoLeo*  T.  Light  Co., 
8  Dee.  Rep.  619,  9  BulL  06. 

A  telephone  pole  with  160  vires  having 
beoi  erected  in  front  of  plaintiff's  properly, 
and  to  its  substantial  injury  and  witliont 
his  consent,  and  there  being  no  laches,  he 
is  entitled  to  a  mandatiwy  Injunction  for 
its  removal  rqpvdless  of  the  convenience  or 
necessity  of  the  defendant:  Mamtett  T«l0- 
phone  Co.,  20  0.  C.  C.  846,  11  0.  G.  D.  274. 

Contra,  reasonable  use  of  streets  for  poles, 
wires,  etc,  of  telephone  eompsny  is  not  a 
new  burden  for  which  an  abutting  proper^ 
owner  is  entitled  to  compensation:  Auer&ooft 
T.  Telephone  Co.,  7  O.  N.  P.  633;  tub  nomine, 
AuerlMuA  T.  Tel^hone  Co.,  9  0.  D.  (N.P.) 
389. 

A  telephone  company  has  no  right  to  erect 
its  poles  in  the  sidewalk  or  the  curb  line 
of  a  street  without  first  obtaining  the  con- 
sent of  the  abutting  property  owner,  or  pay- 
ment  to  him  of  the  amount  of  damages  which 
will  be  caused  to  his  proper^  by  the  erection 
of  such  poles  and  such  abutting  owner  may 
enjoin  the  erection  of  such  poles:  Temnion 
V.  Telegraph  Association,  1  0.  N.  P.  (N.S.) 
81,  13  O.  D.  (N.P.)  730;  Tannion  v.  Tele- 
graph Association,  13  O.  D.  (N.P.)  262  [re- 
versing Tmnion  v.  Telegraph  Association,  1 
0.  N.  P.  (N.S.)  81,  13  0.  D.  (N.P.)  730]. 

Injunction  is  the  proper  remedy  for  re- 
moval of  tel^aph  and  telephone  lines  from 
a  highway:  Denver  v.  Telephone  Co.,  8  O. 
N.  P.  686,  10  0.  D.  {N.P.)  273. 

Where  a  property  owner  having  graded 
his  lot  to  conform  with  the  established  grade 
of  the  street,  the  municipality  can  not  later, 
by  a  change  of  grade,  interfere  with  his 
ingress  and  ^ess,  or  with  his  easement  in 
the  street,  which  is  as  much  property  as 
tiie  land  itself,  and  may  be  protected  by  in* 
junction:  McOuire  v.  Boat  Cleveland,  1  0. 
C.  C.  (N.S.)  435,  15  0.  C.  D.  497. 

The  construction  of  a  street  railroad  may 
be  enjoined  where  it  impairs  aeceBB  to  the 
property  of  an  abutting  owner:  Burial  Case 
Co.  V.  Railway,  4  O.  C.  C.  (N.S.)  36S,  14 
0.  C.  D.  107;  RaUwoK  V.  Smith,  41  Bull. 
212. 

Where  a  railway  company  under  a  permit 
to  \%7  tracks  in  a  street,  is  tearing  up  the 
street  without  having  obtained  the  consmt 
of  an  injured  abutter,  a  mandatory  injunc- 
tion to  restore  the  squares  in  front  him 
will  he  granted,  but  with  a  reasonable  time 
to  enable  the  railway  to  comply  with  the 
order:  Bending  Co.  v.  Railway,  2  0.  K.  P. 
317,  8  O.  D.  (N.P.)  430. 

Where  the  prosecuting  attorn^  declines 
to  take  action,  owners  of  abutting  Unds  may 
petition  for  an  injunction  ^painst  the  abol- 
ishing of  a  grade  crossing  in  the  manner 


proposed:  8 toner  v.  Railway,  9  O.  N.  P.  (K. 
S.)  337,  20  0.  D.  (N.P.)  448. 

The  use  of  a  public  road  for  the  purpose 
of  carrying  a  sewer  beyond  the  limits  of  a 
municipality  to  a  suitable  point  for  dis- 
charging its  contents  into  a  watercourse, 
can  not  be  interfered  with  by  an  adjacent 
proper^  owner,  where  the  use  of  the  sewer 
is  restricted  to  surface  or  storm  water,  and 
its  construction  has  been  r^larly  author- 
ized by  the  city  council  with  tiie  approval  of 
the  counfy  commissioners  and  the  state  board 
of  healtii.  But  if  the  sewer  is  used  for 
sewage  purposes,  even  in  a  slight  degree, 
this  would  be  a  use  in  derogation  of  the 
rights  of  an  abutting  land  owner  whose  prop- 
erty would  be  traversed  by  the  stream  into 
which  the  sewer  empties ;  and  unless  the 
right  has  been  acquired  by  appropriation, 
such  use  may  be  enjoined  by  a  land  owner 
thus  situated  without  watting  until  the 
threatened  injury  has  resulted  in  a  material 
damage:  WMtney  v.  Toledo,  8  O.  C.  C.  (N. 
S.)  577,  19  O.  C.  D.  74. 

Natural  gas  pipes  in  streets  are  an  addi- 
tional burden  and  may  be  enjoined:  Webh  v. 
Gae  Co.,  9  Dec.  Rep.  662,  16  Bull.  121. 

Mandatory  injunction  lies  to  compel  the 
removal  of  a  viaduct  in  a  street  when  it 
obstructs  light  and  air  from  complainant's 
property  and  compoisation  is  not  made  there- 
for: Lloyd  Booth  Co.  Commiisionen,  12 
0.  C.  D.  706. 

An  injunction  will  lie  against  the  construc- 
tion of  a  house  by  an  adjoining  property 
owner,  when  the  enjoyment  of  his  neighbor's 
property  is  substantially  affected  thereby  as 
to  view,  light  and  air,  although  his  neigh- 
bor may  have  submitted  to  encroachments 
upon  portions  of  the  street,  remote  from  him 
and  not  affecting  his  enjoyment,  in  viola- 
tion of  the  general  restriction:  Brader  v. 
Walther,'  6  0.  N.  P.  (N.S.)  497,  18  O.  D. 
(N.P.)  299. 

An  order  of  the  township  trustees  vacat- 
ing a  road  does  not  authorize  the  closing 
up  or  obstructing  of  the  road  against  the 
objection  of  one  who  has  acquired  an  ease- 
ment therein,  and  in  such  a  case,  injunction 
will  lie  against  the  trustees  and  others 
threatening  to  obstruct  or  close  up  such  road : 
McQuigg  v.  Cnllina,  66  O.  8.  640,  IV  Longs- 
dorf  •  Notes,  700. 

But  supervisors  of  a  public  road  can  not 
have  an  injunction  to  prevent  the  obstruct- 
ing of  a  public  road:  Putnam  v.  Valentine, 
6  0.  187,  I  Longsdorfs  Notes,  262. 

As  owner  of  land  abutting  upon  a  street 
has  an  easement  in  the  street  which  is  "as 
much  property  as  the  land  itself,"  and  if 
tiie  construction  of  a  proposed  track  by  a 
railway  company  will  materially  interfere 
with  this  easanent,  an  injunction  will  be 

Digitized  by  Google 


89S9 


iNJimcnoM  IV. 


8980 


allowed  to  prevent  such  construction  until 
the  rights  of  the  property  owner  have  been 
obtained  by  proper  appropriation,  purchase 
or  other  proceedings  whereby  its  property 
interest  in  this  easement  is  to  be  acquired 
by  the  railway  company:  Burial  Case  Co.  v. 
Railway  Co.,  4  O.  C.  C.  (X.S.>  36.1,  14  O. 
C.  D.  107. 

The  laying  of  a  track  in  the  street  within 
twenty-six  feet  of  the  entrance  to  a  factory, 
where  wagons  are  loaded  and  unloaded,  con- 
stitutes such  a  material  interference  with 
the  rights  of  the  owner  of  the  factory,  and 
an  injunction  will  lie  upon  his  petition: 
Burial  Case  Co.  v.  Railway  Co.,  4  O.  G.  C. 
(N.S.)  365,  14  O.  C.  D.  107. 

A  person  owning  property  abutting  upon 
a  street  in  a  municipal  corporation  is  en- 
titled to  an  injunction  to  restrain  the  con- 
struction of  an  electric  road  in  such  street, 
although  he  has  a  remedy  at  law  under  G.  C, 
1 8764,  to  compel  ^propriation  of  his  rights 
therein.  The  action  above  stated  is  prop- 
erfy  brought  against  the  electric  railway 
cnnpany  and  not  against  the  city,  notwith- 
standing the  latter  has  granted  such  com- 
pany a  franchise  in  such  sfa«et:  Weber  t. 
/eoUwoy  Co.,  13  O.  D.  (N.P.)  104.  See  also 
Railboadb. 

An  additional  burden  is  imposed  upon  the 
land  owner  by  the  laying  of  a  switch  in  a 
hi^way,  and  where  this  is  done  without 
compensation  being  made  therefor,  or  consent 
first  obtained,  a  constitutional  right  of  the 
land  owner  is  violated  and  an  injunction 
will  lie:  Chambers  v.  Traction  Co.,  5  O.  C. 
C.  (N.S.)  298,  17  0.  C.  D.  193  [affirmed, 
without  opinion.  Traction  Co.  v.  Chambers, 
73  O.  S.  348].  See  also  Street  Railways 
AiTO  Intebubban  Railways. 

A  property  owner  is  entitled  to  an  in- 
junction against  the  threatened  invasion  of 
his  property  rights  by  an  interurban  rail- 
road, and  is  not  required  to  wait  until  the 
threatened  injury  is  done,  and  then  undergo 
the  vexations  and  expense  of  a  protracted 
litigation  for  damages :  Schaaf  v.  Railway 
Co.,  66  O.  S.  215,  IV  Longsdorf'a  Notes,  903. 

The  plaintiffs  are  entitled  to  an  injunc- 
tion to  prevent  the  construction  and  opera- 
tion of  an  interurban  railroad  or  of  an  elec- 
tric plant  operated  by  it  to  supply  heat  and 
power  Ui  consumers  when  the  same  consti- 
tute additional  burdens  on  the  highway,  un- 
til their  compensation  and  damages  shall  he 
assessed  in  appropriation  proceedings  and 
paid  or  secured  to  be  paid:  Bchaaf  v.  Rail- 
way Co.,  66  0.  S.  215,  IV  Longsdorf's  Notes, 
903.  See  also  Stbeet  Railways  and  Intex- 
UBBAN  Railways. 

Where  a  street,  either  by  vacation  or  by 
obstruction  of  steam  railroads  or  closing  of 
the  street  in  any  other  way  is  cut  off  near 


enough  to  property  abutting  on  such  street, 
to  materially  affect  its  value,  then  the  prop- 
erty owner  has  a  right  to  be  compensated 
before  the  street  is  so  obstructed  or  closed, 
and  he  can  prevent  such  obstruction  or  clos- 
ing by  injunction:  Madden  v.  Pennaylvi»ua 
Co.,  21  O.  C.  C.  73,  11  O.  C.  D.  571. 

When  a  city  council  has,  by  ordinance, 
l^ally  granted  to  one  street  railway  com- 
pany the  right  to  construct  its  railway  and 
lay  its  track  on  and  over  a  particular  part 
of  a  designated  street  within  said  eity,  and 
such  company  has  duly  accepted  said  grant 
and  entered  upon  and  taken  possession  of  the 
right  of  w^  so  speeiflealfy  granted,  a  0ubae< 
quent  grant  by  said  city  eouiuil.  or  its  suc- 
cessor In  office,  the  bosurd  of  control,  of  the 
same  right  of  way,  or  a  substantial  part 
thereof,  to  another  street  railway  company 
for  like  purpose  will  not  of  itself  confer 
upon  the  second  grantee  the  right  to  enter 
upon  and  take  possession  of  tiie  route  or 
right  of  way  so  granted,  where  such  entry 
and  possession  by  it  will  materially  and  in- 
juriously interfere  with,  interrupt  and 
abridge  the  first  grantee's  use  and  enjt^ment 
of  the  said  right  of  way.  And  where  such 
second  grantee  threatens,*  and  is  about 
to  take  possession  of  said  route  and  right  of 
way  under  and  by  virtue  of  its  said  grant, 
without  the  consent  and  against  the  will  of 
said  first  grantee,  and  without  havini;  apprtn 
priated  the  right  so  to  do,  it  will  be  re- 
strained from  so  doing  by  injunction:  Trac- 
tion Go.  V.  Traction  Co.,  69  0.  S.  4n2.  IV 
Longsdorf's  Notes,  961.  See  also  Stbkbt 
Railways  and  Interurban  Railways. 

G.  C,  8  8763,  does  not  authorise  a  city 
or  village  council  to  agree  with  a  railroad 
company  for  the  permanent  and  exclusive 
occupation  of  a  public  street  with  abutments 
to  support  an  overhead  crossing  of  the  rail- 
road ;  nor  can  such  occupation  be  rightly 
gained  by  means  of  appropriation;  and  If 
the  company  so  occupying  the  street  refuses 
to  restore  it  to  its  former  condition  of  use- 
fulness to  the  public,  it  may  be  compelled  to 
do  so  by  mandatory  injunction,  ivithout  a 
right  to  compensation  for  the  expense  of 
removal:  Railicay  Co.  v.  Klyria,  69  O.  S. 
414,  IV  Longsdorfs  Notes,  961  faffirming 
FAyria  V.  Railway  Co.,  12  O.  IJ.  (N.P.)  600; 
Elyria  v.  Railioay  Co.,  3  O.  C.  C.  (N.S.)  2.50, 
13  O.  C.  D.  482].    See  also  Rait^ads. 

Where  one  street  railway  comdemned  the 
right  to  run  over  tracks  of  another,  and  the 
tracks  were  in  fact  owned  by  other  companies 
not  made  parties,  but  who  ran  no  cars,  but 
allowed  the  company  in  possession  to  use 
them,  the  officers  and  stockholders  being  the 
same,  the  companies  not  made  party  have  no 
such  real  and  abiding  interest  in  the  tracks 
as  to  enjoin  their  use  by  the  condemning 
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company  until  it  had  also  appropriated  their 
interest:  Railway  Go.  T.  Railicay  Co.,  9  O. 
G.  0.  M4,  6  0.  G.  D.  733.  See  also  Stbikt 
Railways  and  Intebttbban  Railways. 

Injunction  will  not  lie  to  restrain  the  lay- 
ing of  a  railway  side  track  in  a  public 
street  where  it  appears  that  complainant's 
pn^wrty  will  not  abut  upon  the  track  when 
completed,  but  will  lie  at  a  distance  of  fifty 
and  one  hundred  and  sixty  feet  respectively 
from  the  mds  thereof,  that  the  ingress  and 
egress  to  and  from  all  the  property  abutting 
on  the  enUre  street  will  not  be  affected  there- 
by, that  no  damages  different  in  kind  or 
degree  from  that  suffered  by  the  general 
public  will  result  to  complainant,  that  the 
inlet  and  outlet  to  other  streets  will  not 
be  obstructed  therefrom,  and  that  the  rails 
of  the  proposed  track  will  be  laid  even  with 
the  surface  so  as  to  make  no  obstruction 
to  vehicles  making  use  of  the  street:  Herzog 
V.  Railway  Co.,  6  O.  C.  C.  (N.S.)  527,  15 
0.  C.  D.  702  [reversing  Serzog  v.  Railway 
Co.,  2  0.  N.  P.  (N.8.)  17,  14  O.  D.  (N.P.) 
52ft. 

A  steam  railroad  spur  track  built  on  a 
manufacturing  street  for  the  sole  purpose 
of  setting  in  and  taking  out  cars  for  the 
convenience  of  shippers,  and  which  is  not 
used  for  general  travel  on  the  company's 
main  line,  is  not  such  a  material  and  sub- 
stantial injury  to  an  abutting  property  owner 
as  will  entitle  him  to  an  injunction  against 
its  maintenance  and  operation  but  is  rather 
in  the  nature  of  a  proper  street  use,  where 
it  further  appears  that  tlie  track  as  laid 
leaves  a  nine-foot  space  between  the  rail 
and  curb,  and  that  vehicles  can  at  all  times 
pass  freely  along  the  street;  that  the  street, 
which  was  formerly  a  mere  dirt  road  and  at 
certain  seasons  muddy  and  impassable,  has 
been  planked  and  graveled  by  the  railroad 
company  from  curb  to  curb  in  substantial 
compliance  with  the  ordinance  by  virtue  of 
which  the  track  was  laid;  that  the  pulling 
in  and  out  of  cars  occupies  but  a  few  min- 
utes each  day  so  far  as  the  occupancy  of 
the  street  in  front  of  plaintiff's  property  is 
concerned,  and  at  all  other  times  he  has  the 
whole  width  and  use  thereof,  and  no  special 
injury  to  him  or  his  property  is  shown  by 
reason  thereof.  Such  a  use  of  the  street  is 
not  a  diversion  from  the  purpose  of  its  ac- 
quisition. It  was  queried  but  not  decided 
whether  the  use  of  such  track  for  general 
purpose  is  per  ae  a  diversion:  Gunning  v. 
RoUioay  Co.,  14  0.  D.  (N.P.)  660. 

If  a  street  railroad  is  not  an  additional 
burden  on  a  Jot  owner  on  a  country  road, 
whether  he  owim  to  its  line  or  its  middle, 
but  if  it  is  so  located  as  to  appropriate  a 
substantial  right  of  a  lot  owner  on  a  country 
road,  injunction  would  be  granted  until  com- 


pensation is  made;  but  if  it  is  not  clear  that 
the  right  of  access  has  been  subetantially 
invaded  the  party  will  be  left  to  his  action 
for  damages:  Sduiaff  v.  Railway  Co.,  16  O. 
C.  C.  252,  8  O.  C.  D.  688. 

A  turnpike  company  seeking  to  enjoin  a 
railroad  from  constructing  over  the  pike  a 
bridge  as  being  not  high  enough,  but  on 
which  much  work  has  been  done,  the  decree 
will,  instead  of  compelling  a  higher  bridge, 
require  the  railroad  to  pay  the  expense  ol 
lowering  the  pike  if  that  would  be  much  less 
costly:  Turnpike  Co,  v.  Railroad  Co.,  15  O. 
C.  C.  268,  8  O.  C.  D.  260.    See  also  Rail- 

BOADS. 

Where  a  grant  permitted  the  laying  of  a 
spnr-trmek  across  the  land  of  the  grantor, 
with  tiie  condition  and  limitation  that  the 
track  can  be  used  only  for  special  specified 
business,  injunction  will  lie  to  prevent  the 
carryii^  of  a  greatly  increased  business  over 
this  track  without  compensation  to  the 
owner:  Collins  T.  Bhipbuilding  Co.,  7  0.  C. 
C.  (N.S.)  360,  17  O.  O.  D.  802.  See  also 
Railboads. 

4.    Abutting  Owner's  Right  to  use  the  Street. 

An  injunction  will  not  lie  on  the  petition 
of  a  property  owner  against  the  connection 
of  buildings  on  opposite  sides  of  the  street 
by  a  bridge  twenty  feet  above  the  pavement, 
where  the  ingress  and  egress  of  the  plain- 
tiff is  in  no  wise  impaired,  and  the  injury 
which  he  will  sustain,  if  any,  is  not  different 
in  kind  from  that  suffered  by  the  public  at 
large:  Ofjutt  V.  Packing  Co.,  11  0.  C.  C. 
(N.S.)  357,  21  O.  C.  D.  58. 

But  a  municipality  may  compel  by  man- 
datory injunction,  the  removal  from  the  side- 
walk of  so  much  of  a  building  as  encroaches 
thereon:  Columhua  V.  Philbrick,  5  O.  N.  P. 
(N.S.)  449,  18  0.  D.  (N.P.)  145. 

The  projection  of  an  electric  sign  ten  feet 
from  the  front  of  a  building  over  the  side- 
walk and  at  a  heiglit  of  fourteen  feet  above 
the  sidewalk  is  not  an  unreasonable  use  of 
the  street  by  an  abutting  owner,  and  can 
not  be  enjoined:  Reese  v.  Cleveland,  5  O.  N. 
P.  {N.S.)  103,  18  0.  D.  (N.P.)  13. 

Injunction  will  not  lie  at  the  suit  of  a 
gas  company  to  restrain  an  abutting  prop- 
erty owner  from  interfering  with  its  use  of 
the  street,  where  no  compensation  has  been 
paid  to  such  owner  for  the  use  of  Uie  street: 
Oaa  Co.  V.  ToiDitsetid,  I  0.  N.  P.  (N.S.) 
289,  14  0.  D.  (N.P.)  5. 

Injunction  will  not  lie  at  the  suit  of  a 
corporation  to  restrain  an  abutting  owner 
from  interfering  with  its  use  of  the  street 
where  his  property  would  be  injured  to  an 
appreciable  extent:  Oaa  Co.  v.  Toicnaend, 
I  O.  N.  P.  (N.S.)  289,  14  0.  D.  (N.P.)  5. 
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Where  the  poles  ire  erected  at  the  curb  of 
the  street  without  the  consent  of  the  abut- 
tiag  owner,  the  compaDy  erecting  such  poles 
is  not  entitled  to  an  injunction  to  restrain 
the  interference  with  its  poles  by  abutting 
owners:  Telegraph  Co.  t.  Lead  Co.,  12  Bull. 
104. 

The  pUeing  of  two  railway  tracks  on  a 
street  from  thirty-six  to  forty  feet  in  width 
between  the  curbs  does  not  amount  to  a  de- 
stmction  of  or  an  exclusive  occupancy  of 
the  street,  and  injunction  against  such  use 
of  the  street  will  not  lie  upon  tiie  petition 
of  abutting  property  owners,  where  an  action 
fay  the  railway  company  to  condemn  their 
rights  in  the  street  is  pending:  Mining  Co. 
V.  RoUwa^,  14  O.  0.  C.  (N.8.)  19S.  23  O. 
G.  D.  192  [affirmed,  without  opinion,  Jfin- 
ing  Co.  V.  mMwag,  86  0.  8.  3431. 

6.  Water-rights. 

Although  from  the  operation  of  oil  wells 
conducted  with  care  on  lands  adjacent  to  a 
flowing  stream,  salt  water  in  sufficient  quan- 
tities to  make  the  water  of  the  stream  un- 
suitable for  the  generation  of  steam  may  by 
gravity  be  carried  into  the  stream,  such 
operation  will  not  be  enjoined  at  the  suit 
of  a  lower  riparian  owner  who  has  been 
accustomed  to  use  the  waters  of  the  stream 
for  the  generation  of  steam,  if  it  appears 
that  the  plaintiff  may  obtain  water  suitable 
for  the  purpose  from  another  convenient 
source,  or  that  the  water  of  the  stream  may 
at  a  reasonable  and  ascertainable  expense 
be  made  suitable  therefor:  Iron  Company  v. 
ByUind,  74  0.  8.  160,  IV  Longsdorfs  Notes, 
1008  [affirming  Iron  Co.  v.  ffyland,  2  O.  L. 
B.  1»1. 

Neither  the  county  commissioners  nor  an 
individual  have  any  right  to  collect  water 
and  by  turning  it  into  a  ditch  with  an  in- 
sufficient outlet  cause  an  overflow  of  the 
lands  of  a  lower'  owner,  and  an  injunction 
will  lie  against  a  ditch  improvement  where 
the  testimony  warrants  the  conclusion  that 
such  a  result  will  follow:  Love  v.  Simon, 
11  0.  0.  G.  (N.S.)  350.  20  O.  C.  D.  630. 

Mandatory  injunction  is  the  proper  rem- 
edy to  compel  making  of  dam  to  restore 
water  taken  from  subterranean  stream  de- 
stroyed by  well:  Trout  Club  v.  Sporting 
CIvb,  8  O.  C.  C.  194,  8  O.  C.  D.  693. 

A  municipal  corporation  owning  levees 
which  would  be  injured  by  interference  with 
the  natural  flow  of  the  water  is  entitled  to 
an  injunction  to  prevent  it:  Dayton  v.  Rob' 
ert,  8  0.  C.  C.  640,  4  O.  C.  D.  361. 

For  the  violation  of  the  rights  of  owner- 
ship of  tite  mouth  of  a  river  tributary  to  a 
lake,  tiie  law  affords  no  adequate  remedy, 


and  injunction  lies:  Shooting  Club  r.  Bodi, 
20  O.  C.  C.  637,  10  O.  C.  D.  545. 

A  water  company  will  he  enjoined  from 
taking  water  from  a  stream^  making  mer- 
cuandise  of  it,  and  selling  it  to  citizens, 
manufacturers,  and  railroad  companies,  where 
such  use  of  the  stream  would  so  diminish 
the  volume  of  the  water  as  to  work  an  in- 
jury to  riparian  owners:  Ifofui/aetiinf^  Co. 
T.  MoHufaeiuring  Co^  12  O.  C  D.  738. 

Where  ft  ripu-ian  owner  of  land  is  about 
to  impede  the  natural  flow  of  a  stream 
filling  some  portion  of  his  land  that  is  cov- 
ered 1^  toe  flowing  waters  of  the  stream 
evm  at  flood  stage,  so  as  to  injure  land  on 
the  i^posite  bank  of  the  stream,  an  iiqune- 
tion  is  the  proper  ranedy  to  prevent  the 
wrong:  Simonaon  v.  JUcAonlKm,  2  O.  N.  P. 
(N.S.)  170,  16  O.  D.  (NJ.)  83. 

Where  for  the  purpose  of  disposing  of  the 
surplus  wmter  flowing  from  an  utesian  w^ 
which  has  been  sunk  on  a  school  lot,  the 
township  trustees  enter  into  an  agreement 
with  the  neighboring  lot  owner  whereby  he 
lays  pipes  for  carrying  the  water  to  his  own 
luid  and  uses  the  water  there,  injunction 
will  lie  against  turning  off  the  water  by  sub- 
sequent trustees  many  years  later:  Welts  v. 
White,  17  O.  D.  (N.P.)  351,  4  O.  L.  R.  356. 

Where  the  level  of  the  waters  in  a  state 
canal,  its  reservoirs  and  feeders,  has  been 
raised,  a  court  is  without  jurisdiction,  in 
the  absence  of  consent  of  the  state,  to  com- 
pel the  members  of  the  board  of  public  works 
by  mandatory  injunction  to  restore  the  orig- 
inal level  of  said  waters  in  order  to  prevent 
overflowing  the  lands  of  the  plaintiff:  Ley 
V.  Kiriley,  5  0.  N.  P.  (N.S.)  620,  18  0.  D. 
(N.P.)  280.   See  also  Canaxjb. 

Where  land  on  the  side  of  a  township 
road  is  servient  to  the  land  on  which  the 
road  is  and  therefore  bound  to  take  the  nat- 
ural flow  of  the  water  therefrom,  the  town- 
ship authorities  have  no  right  to  turn  it 
on  said  land  in  any  different  way  or  in  dif- 
ferent places  from  the  natural  flow,  and  so 
far  are  enjoinable.  And  the  owner  has  no 
right  to  insist  on  their  making  a  ditch  or 
embankment  at  the  side  of  the  road  to  pre- 
vent the  natural  flow  upon  his  land:  Fer- 
mUlion  V.  Myers,  82  O.  8.  414.  See  also 
Roads. 

The  use  of  a  sewer  constructed  along  a 
public  road  b^ond  the  limits  of  the  munie- 
ipality  to  a  suitable  point  for  discharging 
its  contents  into  a  watercourse,  for  sewage 
purposes  even  in  a  slight  degree,  would  be 
in  derogation  of  the  rights  of  an  abutting 
land  owner  whose  property  would  be  trav- 
ersed by  the  stream;  and  unless  the  right 
has  been  acquired,  such  use  may  be  enjoined 
by  a  land  owner  without  waiting  until  ma- 
terial damage  has  resulted:  Whitney  v.  To- 
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letfo,  8  0.  C.  C.  (N.S.)  677,  19  O.  C.  D.  74 
See  also  Watsbs  and  Watebcoubses. 


I.    AGAIRSt  TUGBPASS. 

Repeated  acts  of  trespass,  whicb  in  time 
would  ripen  into  a  prescriptive  right,  will 
entitle  the  owner  to  an  injunction:  Pollock 
V.  BMpbuOding  Co.,  S6  O.  8.  666,  IV  Longs- 
dorfa  Notes,  700. 

Numeroos  acta  <hi  land  eonstitnting  tres- 
pass being  committed,  and  their  continuance 
threatened  under  a  claim  of  right,  where 
the  injury  fnwi  each  is  trifling  as  compared 
with  tiie  costs  of  actions  at  law,  may  be  sub- 
ject of  injunction  and  relief  in  equity:  Lem- 
heck  T.  Nye,  47  O.  S.  336,  IV  Longsdorf's 
Notes,  376. 

The  use  of  a  right  of  way  by  mere  license 
or  permission  may  be  enjoined  by  the  owner 
of  the  land  traversed :  Bounds  v.  White, 
9  0.  N.  P.  (N.S.)  491,  21  O.  D.  (N.P.)  786. 

Injunction  lies  for  violation  of  rights  of 
ownership  as  those  of  hunting  and  trapping: 
Shooting  Club  T.  Bodi,  20  0.  C.  C.  637.  10 
O.  C.  D.  544. 

Injunction  lies  against  the  closing  of  a 
variety  show  even  though  the  state  has  taken 
possession  and  closed  up  the  plaintifTs  place 
of  business:  Byan  T.  Jacob,  8  Dec  Rep.  167, 
6  Bull.  130. 

Where  a  plaintiff  is  in  possmsion  of  prop- 
erty which  the  defendant  claims  by  adverse 
title,  and  the  defendant  is  threatening  acts 
which  will  tend  to  the  destruction  of  the  es- 
tate, the  prayer  of  the  plaintiff  for  an  in- 
junction will  be  granted  until  such  time  as 
the  defendant  establishes  hia  title  by  an 
action  at  law:  Harding  v.  Perin,  8  0.  C.  C. 
(N.S.)  633,  19  0.  C.  D.  79. 

A  court  of  equity  has  jurisdiction  to  de- 
termine the  rights  of  rival  officers,  boards, 
etc.,  when  interference  with  the  control  of 
property  is  sought  to  be  enjoined:  Munsel 
V.  Boyd,  10  0.  C.  C.  (N.S.)  121,  20  O.  C. 
D.  182. 

Public  officers  opening  a  road  alwut  to 
take  more  of  plaintiff's  land  than  is  in  his 
portion  of  the  road  and  tear  down  his  fences 
may  be  enjoined:  Tnutees  v.  Shauck,  33 
Bull.  261  [without  opinion  in  supreme 
court]. 

But  when  the  sign  space,  to  which  several 
tenants  have  a  right,  is  for  their  business 
purposes  properly  and  reasonably  used  by 
some  of  them  to  the  exclusion  of  the  re- 
mainder, the  former  having  the  prior  pos- 
session  will  not  be  enjoined  from  such  ex- 
ehtaive  use  at  the  suit  of  the  latter :  Law  v. 
SaUy,  9  Deo.  Rep.  78S,  17  Bull  242. 

For  the  right  of  the  owner  of  the  coal 
underlying  the  lands  of  another  to  an  in- 
junction restraining  the  sinking  of  a  nat- 


ural gas  well,  see  Iron  Co.  v.  Oill  Broe.,  0 
Dec.  Rep.  481,  14  Bull.  112. 

(Tha  injunction  was  allowed  on  the  theory 
that  gas  is  a  dangerous  substance  and  to  re- 
fuse the  injunction  would  be  to  permit  a 
dangerous  substance,  over  which  he  bad  no 
control,  to  be  brought  upon  the  complain- 
ant's premises  without  his  consent.) 

The  act  of  the  mayor  and  police  in  sta- 
tioning an  (rfBcer  in  or  at  the  door  of  plain- 
tiff's place  of  business  (a  loan  office),  with 
instmotions  to  interrogate  customers  in  view 
of  ascertaining  if  the  license  law  was  being 
obeyed,  thus  injuriim  the  business,  is  an 
illegal  invasion  of  |:Oiaintifl*s  rights  and  a 
continuous  trespass,  and  injunction  lies:  Bor- 
ing T.  Hunt,  12  O.  N.  P.  (N.S.)  472,  22  O. 
D.   (N.P.)  543. 

An  injunction  will  not  be  granted  against 
a  mere  act  of  trespass;  hence,  on  petition 
by  the  owner  of  a  freehold  estate  in  coal 
under  the  surface  against  the  surface  owner, 
who  threatens  to  bore  for  natural  gas  through 
the  coal  mines,  alleging  that  the  gas  was 
dangerous  and  explosive,  will  frighten  off 
the  miners  and  endanger  the  mines,  and  en- 
hance the  cost,  an  answer  denying  these 
perils  is  not  demurrable,  for  it  eliminates  the 
element  of  irreparable  damages  and  leaves 
the  petition  asking  injunction  against  an 
ordinary  trespass,  as  if  defendant  were  about 
to  sink  a  well  for  water:  Iron  Works  T.  (Till. 
9  Dee.  Rep.  481,  14  Bull.  112. 

A  mere  trespass  on  land  will  not  be  en- 
joined, unless  amounting  to  waste,  tending 
to  destroy  the  estate,  and  not  well  capable 
of  pecuniary  compensation :  Rose  v.  Page, 
6  O.  166,  I  Longsdorf's  Notes,  330. 

A  mere  trespass  will  not  be  enjoined,  for 
compensation  can  be  adequate  at  law.  Con- 
tra, if  from  peculiar  circumstances  the  in- 
jury would  be  irreparable,  or  complete  re- 
dress can  not  be  had  at  law:  Bank  v.  Debolt, 
1  O.  S.  591,  I  Longsdorf's  Notes,  1008. 

Repetition  of  trespasses  (as  distraining  for 
illegal  taxes  every  six  months),  though  it 
would  lay  ground  for  separate  suits,  is  not 
such  multiplicity  of  suits  which  induces 
equity  to  interfere:  McCoy  v.  Ghillicothe, 
3  O.  370,  I  Longsdorf's  Notes,  179. 

Nor  where  the  other  trespasses  would  be 
upon  other  parties,  and  hence  the  suits  would 
be  by  others:  Bank  V.  Debolt,  1  O.  8.  591, 

1  Longsdorf's  Notes,  1009. 

A  trespass  upon  several  distinct  tracts 
held  by  different  titles,  some  by  deeds  and 
some  by  leases,  may  be  enjoined  in  a  single 
suit:  Oil  Co.  T.  Raawag,  4  O.  C.  C.  210, 

2  O.  C.  D.  606. 

It  is  proper  practice  in  actions  founded 
on  trespass  to  first  establish  the  1^1  rights 
of  the  plaintiff,  and  when  that  has  been 
done,  in  order  to  avoid  a  multiplicity  of 
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Buita  to  have  the  repeating  of  the  trespasses 
enjoined,  and  this  may  be  done  in  the  same 
action,  upon  sufficient  averments  for  that 
purpose:  Fisher  v.  Boiccr,  79  0.  S.  248,  IV 
Longsdorf's  Notes,  1045.    See  also  Roads. 

J.    AOAINST  NUIBANCR. 
1.    In  Oencral. 

Equity  will  not  interfere  by  an  injunc- 
tion to  enforce  a.  penal  ordinance,  unless 
the  act  sought  to  be  restrained  is  itself  a 
nuisance:  Hamilton  v.  Light  Co.,  8  0.  N. 
P:  319,  11  O.  D.  (N.P.}  S13. 

A  court  of  chancery  will  interfere  by  way 
of  injunction  to  prevent  or  abate  a  nuisance 
if  the  injury  resulting  therefrom  is  irrepar- 
able by  the  processes  of  the  law  or  a  multi- 
plicity of  suits  would  be  required  at  law  to 
obtain  redress:  Iron  Co.  v.  Hyland,  74  0.  R. 
160,  IV  LongBdorf's  Notes,  1008. 

Where  the  business  complained  of  as  a  nuis- 
ance is  a  permanent  one,  and  the  damages 
to  the  adjoining  property  can  be  ascertained 
with  reasonable  certainty  and  asBessed  in 
toltdb  to  the  complaining  party,  such  buai- 
nesi  will  not  be  enjoined  where  an  injunc- 
tion would  be  ruinous  to  the  business  of 
the  defendant  and  of  small  benefit  to  the 
plaintiff.  Here  it  was  sought  to  enjoin  the 
manufacture  of  glazed  brick,  sewer-pipe,  etc., 
because  the  attendant  vapor  caused  plaintifTs 
property,  consisting  of  a  farm  house  and 
garden,  to  be  less  desirable)  i  Downs  v.  day 
Co.  0  0.  O.  C.  (N.S.)  346,  19  O.  C.  D.  328. 

A  public  nuisance  may  be  abated  hy  an 
injunction,  and  no  statute  of  limitations 
runs  against  it:  Hontman  v.  Railway  Co., 
1  O.  N.  P.  (N.S.)  25,  13  O.  D.  (N.P.)  670; 
Alewander  v.  Railroad,  S  O.  N.  P.  (N.S.) 
59,  14  O.  D.  (N.P.)  102. 

In  an  action  to  restrain  the  commission 
of  a  nuisance  and  to  recover  damages  there- 
for, equity  has  jurisdiction  and  damages 
may  be  awarded,  even  if  the  court  for  some 
reason  considers  that  it  will  not  grant  an 
injunction:  Paper  Co.  v.  Cleveland,  2  0.  C. 
C.  (N.S.)  Ill,  15  O.  C.  D.  380. 

Surrounding  circumstances  are  to  he  con- 
sidered before  enjoining  a  lawful  business: 
Ifeuhs  V.  Chemical  Co.,  5  O.  N.  P.  3.i9,  8 
O.  D.  (N.P.)  203. 

The  establishment  of  a  manufacturing 
plant  will  not  be  enjoined  unless  it  causes 
a  substantial  injury  to  the  surrounding  prop- 
erty, amounting  to  an  actionable  nuisance. 
The  law  does  not  regard  every  trifling  in- 
jury or  noise  an  actionable  nuisance,  al- 
though a  strict  l^al  right  may  be  invaded: 
Xeuhs  V.  Chemical  Co.,  5  O.  N.  P.  359,  8 
O.  D.  (N.P.)  203. 

A  foundry  located  in  neigh borliood  fast 
becoming  a  manufacturing  district,  will  not 


be  enjoined:  Batsohe  T.  Ki»inger-Isim  Co., 
15  O.  D.  (N.P.)  30. 

The  use  of  steam  power  and  machinery 
will  not  be  enjoined  at  the  suit  of  an  ad- 
joining land  owner,  on  the  ground  that  it 
constitutes  a  nuisance,  unless  a  clear  case 
of  nuisance  and  irreparable  injury  be  made 
out:  Ooodall  V.  Cro/(on,  33  0.  S.  271,  III 
Longsdorfs  Notes,  672. 

An  abutting  lot-owner  seeking  to  enjoin 
an  obstruction  or  encroachment  on  the  high- 
way on  his  own  behalf,  and  not  as  taxpayer 
or  for  the  public,  must  rely  on  his  private 
right,  and  can  not  enforce  public  rights; 
thus,  an  estoppel  against  him  or  his  grantor 
will  defeat  the  action,  though  it  would  not 
have  estopped  the  public:  Mondle  v.  Plow 
Co.,  6  O.  N.  P.  294,  9  0.  D.  (N.P.)  281. 
Sec  also  Nuisance. 

The  owner  of  rented  property  can  not  re- 
cover more  than  nominal  damages  for  nuis- 
ance caused  by  the  water-closet  of  an  ad- 
joining proprietor  keeping  the  walls  damp 
and  cellar  filthy,  if  there  is  no  loss  of  rent 
or  damage  to  the  building.  But  the  verdict 
will  not  be  reduced  below  nominal  damages, 
so  that  the  judgment  may  establish  his  right 
at  law  and  thus  entitle  him  to  injunction: 
Dicringer  v.  Wehrman,  9  Dec.  Rep.  356,  12 
Bull.  222.   See  also  Landlord  and  Tknaxt. 

Obstructions  in  public  highways  and  in- 
juries to  the  same  constitute  a  nuisance, 
and  the  attorn^  general  may  invoke  tlie 
equity  powers  of  the  court  to  have  such  ob- 
structions removed  or  the  injuries  repaired: 
Commiaatonern  v.  Pennsylvania  Co.,  1  O.  C. 
C.  (N.S.)  409,  14  O.  0.  D.  550.  See  also 
Roads. 

Where  an  injunction  doep  not  run  against 
the  operation  of  the  whole  of  a  manufac- 
turing plant  but  against  part  thereof  no 
grace  can  be  allowed,  and  the  party  en- 
joined must  immediately  set  about  to  rem- 
edy the  defects:  Beiaer  v.  Orever  Co.,  8  0. 
N.'  P.  398,  11  O.  D.  (N.P.)  444.  See  also 
NtnSANOB. 


2,    Specific  Xuiaances. 

Injunction  may  be  allowed  against  a  brick 
kiln  where  it  is  shown  to  be  a  nuisance; 
Barley  v.  Brick  Co.,  26  Bull.  36. 

A  boxii^;  match  may  be  oijoined  when  it 
is  unlawful  or  a  public  nuisance:  State,  ex 
ret.,  V.  Hobart,  8  O.  N.  P.  246,  11  O.  D.  (N. 
P.)  166. 

A  building  which  encroaches  upon  tlie 
sidewalk  may  be  treated  as  a  nuittance,  and 
jurisdiction  obtaine<l  over  a  nonrraident 
owner  of  the  property  by  serving  him  by 
publication,  notwithstanding  a  decree  in  in- 
junction operates  tn  personam:  Columbus  v. 
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Philbrick,  5  0.  N.  P.  (N.S.)  440,  18  0.  D. 
(N.P.)  145. 

Under  ertdence  which  tends  to  fhow  that 
an  odor  is  offensive,  that  it  reached  and  per- 
meated the  village  council  chamber  some 
one  thousand  feet  distant  from  the  origin  of 
the  odor;  that  it  reached  the  imblic  school 
building  where  the  village  board  of  educa- 
tion was  in  session,  was  noticeable  on  the 
villi^  streets  and  reached  and  permeated 
homes  in  the  village,  such  odor  can  be  held 
to  be  a  public  nuisance:  Rrovm  v.  8t.  Ber- 
nant,  9  0.  N.  P.  (N.S.)  296,  20  0.  D.  (N.P.) 
422  Taffirmed  Brotvn  v.  8t.  Bernard,  13  0. 

C.  C.  (N.S.)  216,  22  O.  C.  D.  178]. 
Injunction  will  lie  to  abate  a  garbage  plant 

where  it  is  shown  to  be  a  public  nuisance: 
Munk  V.  Samtary  Works,  7  O.  N.  P.  542, 
6  O.  D.  (N.P.)  648. 

Injunction  will  not  lie  to  restrain  publi- 
cation of  an  ordinance  establishing  a  stand 
for  haeltney  coaches  where  it  does  not  clearly 
appear  from  the  ordinance  and  the  facts  al- 
leged that  the  establishing  of  such  a  atand 
will  result  in  a  nuisance:  Columbus  v.  Barr, 
10  O.  N.  P.  {N.S.)  379,  21  0.  D.  (N.P.)  165. 

An  injunction  wjll  lie  against  the  opera- 
tion of  a  drop  hammer  and  the  maintenance 
and  operation  of  a  blowpipe  or  smoke  staclc 
in  a  manufacturing  plant,  at  the  suit  of  a 
property  owner  in  the  vicinity  whose  house 
and  household  goods  are  injured  thereby: 
Bieser  v.  Orever  Co.,  8  O.  N.  P.  398,  11  O. 

D.  (N.P.)  444. 

The  operation  of  heavy  hammers  and  ma- 
chinery in  a  manufacturing  district  can  not 
be  enjoined  on  the  petition  of  the  owner  of 
residence  property,  where  no  substantial  vi- 
bration of  the  building  is  produced,  and  the 
machinery  is  operated  in  a  prudent  manner, 
and  the  noise  is  no  greater  than  is  common 
in  a  populous  manufacturing  district:  Oroth- 
lich  V.  Klein  and  Cohn,  13  0.  C.  C.  (N.S.) 
336,  22  0.  C.  D.  665. 

The  erection  of  a  livery  stable  may  be  en- 
joined when  it  clearly  appears  that  it  will 
be  detrimental  to  the  health  of  the  neigh- 
borhood: Collins  V.  Cleveland,  2  O.  D.  (N. 
P.)  380,  1  Clev.  L.  Reg.  20. 

The  operation  in  a  residence  netghljorhood 
of  a  recently  established  manufacturiuf; 
plant,  which  is  entirely  open,  and  is  equipped 
with  noisy  machinery,  and  fills  the  air  with 
fine  marble  and  granite  dust,  a  menace  to 
health,  and  creating  much  discomfort,  will 
be  enjoined  upon  the  petition  of  the  owner 
and  occupant  of  adjoining  residence  prop- 
erty: Amlung  v.  Lang,  22  O.  D.  (N.P.)  61, 
S  O.  L.  R.  286. 

The  entire  obstruction  of  a  navigable  river, 
where  it  is  used  by  the  public,  is  a  public 
nuisance,  and  where  snch  nuisance  worlcs  a 
private  injury,  the  party  injured  may  re- 


strain its  continuance  by  injunction:  HicJcok 
V.  Hine,  23  O.  S.  523.  TIT  Longsdorf's  Notes. 
138. 

Where  a  municipal  corporation  in  the 
maintenance  of  its  waterworlis  erects  a  dam, 
and  in  so  doing,  obstructs  the  flow  of  the 
water  of  the  stream  to  the  substantial  hurt  of 
the  other  riparian  owners,  or  to  the  injury 
of  the  watercourse  itself,  such  dam  or  ob- 
struction is  a  nuisance  per  se,  and  will  in 
every  instance  be  abated  by  the  mandatory 
order  of  the  court,  unless  equitable  estoppel 
has  arisen:  Foa  v.  Fostoria,  14  O.  G.  C.  471, 
8  O.  C.  D.  39  [reversed  on  other  grounds, 
Fostoria  v.  Pott,  60  O.  S.  340,  IV  Longsdorfs 
Notes,  7871. 

The  drilling  and  operating  of  an  oil  well 
on  a  city  lot,  in  close  proximity  to  the 
dwelling  bouse  on  an  adjoining  lot,  is  a 
continuing  nuisance  and  may  be  enjoined: 
Cline  V.  JCirfeftrtde,  22  O.  C."  C.  527,  12  O. 
C.  D.  517. 

Supports  for  an  overhead  trestle  placed 
in  the  middle  of  a  street  or  in  the  side- 
walks by  a  railroad  company  under  an  in- 
valid ordinance  or  permit  granted  by  coun- 
cil or  other  municipal  board,  is  a  public 
nuisance,  and  may  be  abated  or  its  con- 
struction enjoined  in  a  suit  by  a  taxpayer, 
where  the  city  solicitor  lias  refused  to  file 
such  suit:  Alexander  v.  CtJicinnaii,  2  O,  N. 
P.  (N.S.)  59,  14  O.  D.  (N.P)  102. 

Injunction  will  lie  to  compel  the  owner 
of  a  privy  vault  to  put  it  in  such  condition 
that  it  will  cease  to  be  a  private  nuisance: 
^miroe  v.  Koring,  12  O.  D.  (N.P.)  561. 

ITie  erection  of  a  "pesthouse"  or  additional 
buildings  to  a  "pesthouse"  already  estab- 
lished, near  a  public  highway  or  a  school 
house,  will  be  enjoined  on  the  ground  of 
public  nuisance:  Trustees  v.  Youngstoion, 
6  O.  C.  C.  (N.S.)  498,  15  O.  C.  D.  518. 

Such  specific  acts  as  the  throwing  of  refuse 
from  the  table  and  kitchen  of  a  "pest  house" 
at  such  points  in  the  open  as  to  be  accessible 
to  the  dogs  and  cats  of  the  neighborhood, 
and  the  permitting  of  nurses  and  conva- 
lescents to  walk  upon  the  highway  opposite 
a  public  school  house  may  be  restrained 
aa  a  public  nuisance:  Trustees  v.  Youngs- 
town,  6  O.  C.  C.  (N.S.)  498,  15  O.  C.  D.  518. 

The  location  of  a  "pesthouse"  does  not 
create  a  nuisance  per  se,  and  the  site  may 
be  selected  outside  the  corporate  limits,  with* 
out  first  obtaining  the  consent  of  the  authori- 
ties of  the  township;  Loradn  v.  Rolling,  3 
O.  C.  C.  (N.S.)  660,  14  O.  C.  D.  82. 

A  roller  coaster  erected  in  a  residence 
neighborhood  may  become  a  nuiaance  and  its 
operation  may  be  enjoined:  Schlueter  v.  Bit- 
lingheimer,  19  Dec.  Bep.  613,  14  Bull.  224. 

Where  a  saloon  is  located  fifty  feet  from 
an  existing  achoolhonse  and  is  shown  to  be 
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kept  in  a  disorderly  mannej,  it  raay  be 
abated  as  a  nuisance:  Board  of  Education 
V.  Baloon,  7  0.  N.  P.  289,  5  0.  D.  (N.P.)  578. 

An  injunction  may  be  allowed  against 
naiaance  by  sewage:  Cilly  v.  Cincinnati,  7 
Dec.  Rep.  344.  2  BulL  135. 

Where  defendant  collects  the  surface  water 
on  his  ground  into  a  sewer  made  by  him 
without  an  outlet  and  from  thence  it  finds 
its  way  through  his  grounds  and  those  of 
another,  and  thence  upon  plaintiff,  an  in- 
junction lies.  Such  other  person  need  not  be 
joined,  for  if  a  joint  tort  feasor  at  all, 
action  lies  against  each:  Hunter  v.  Railroad 
C6^  7  0.  N.  P.  202,  1  O.  D.  (N.P.)  223. 

A  slaughter  house  is  not  a  nuisance  per  se, 
but  may  become  a  prima  facie  nuisance,  and 
tile  construction  and  operation  Of  such  a 
plant,  eren  where  conducted  in  a  manner  rec- 
ognized as  sanitary,  will  be  enjoined  where 
located  within  two  hundred  feet  of  a  dwell- 
ing house  and  within  fifty  feet  of  the  barns 
of  one  engaged  in  raising  fine  stock,  but  not 
OS  to  bams  so  far  away  that  no  injury  is 
likely  to  aecme  therefrom:  Steiner  v.  Hen- 
HON,  5  0.  N.  P.  (N.S.)  314,  17  O.  D.  {N.P.) 
S86. 

A  steam  railroad  unlawfully  in  the  streets 
is  »  public  nuisance,  and  may  be  enjoined 
by  one  who  is  specially  damaged  thereby: 
Railroad  Co.  T.  Bailitay  Co.,  3  O.  N.  P. 
(N.S.)  lOS,  16  0.  D.  (N.P.)  777. 

A  mandatory  interlocutory  injunction  to 
ranove  a  nuisance  will  not  be  granted  unless 
the  injury  is  irreparable.  An  unauthorized 
railroad  track  across  a  street  at  grade  is 
not  an  irreparable  injury.  But  trains  on 
such  tracks  may  be  restrainetl.  on  applica- 
tion of  the  city,  until  trial,  beihg  for  the 
time  an  exclusive  damage  not  ascertainable 
in  money,  and  thus  in  a  sense  irreparable: 
Railway  v.  Cincinnati,  8  Dec.  Rep.  554,  8 
Bull.  334. 

Where  a  railroad  crossing  la  so  constructed 
as  to  cause  the  drains  and  gutters  to  fill  .up 
and  turn  surface  water  into  the  middle  of 
the  street,  where  gullies  have  been  formed 
in  front  of  plaintiff's  property  materially 
interfering  with  access  thereto,  a  continuing 
nuisance  is  created  for  which  there  is  no 
adequate  remedy  at  law,  and  as  to  which 
an  injunction  will  lie:  Hall  v.  Railtray  Co., 
11  O.  C.  C.  (N.S.)  97,  20  O.  C.  D.  718. 

Where  the  mode  of  construction  of  rail- 
road tracks  across  a  street  has  been  such 
aa  to  cause  the  drains  and  gutters  to  fill 
up  and  turn  the  surface  water  into  the  mid- 
dle of  the  street,  where  gullies  have  formed 
in  front  of  plaintiff's  property,  materially 
interfering  with  acccRs  thereto,  a  continuing 
nuisance  is  created,  for  which  there  is  no 
adequate  remedy  at  law,  and  as  to  which  an 
injunction  will  lie:   Hall  v.  Railtcay  Co., 


11  0.  C.  C.  (N.8.)  97,  20  O.  C.  D.  718 
[modified  Hall  v.  Railttay  Co.,  85  0.  S.  148]. 
See  also  Railboads. 

One  who  purchases  land  adjoining  the 
cemetery  of  a  religious  society,  and  builds 
a  house  160  feet  from  the  nearest  lot  there- 
in, and  makes  other  improvements,  is  not 
entitled  to  an  injunction  restraining  the 
society  from  using  for  cemetery  purposes 
lands  purchased  by  them  bordering  on  the 
established  cemetery  grounds,  where  the  part 
to  be  so  used  is  more  than  100  yards  from 
the  plaintiff's  dwelling,  although  the  near- 
est boundary  line  is  lees  than  100  yards  from 
his  dwelling:  Morlock  v.  Horstman,  10  O. 
C.  C.  (N.8.)  600,  12  O.  a  D.  778  [affirmed, 
without  opinion,  Jforlodb  t.  Horttmanf  80 
O.  S.  620].    See  also  CnCEmiES. 

Where  a  factory  is  located  in  a  residence 
neighborhood,  after  notice  of  strong  objection 
thereto  and  efforts  to  prevent  such  location, 
and  it  is  so  operated  as  to  give  rise  by  the 
pounding  and  riveting  of  iron  to  continuous 
noises  which  interfere  with  conversation  or 
the  use  of  the  telephone  in  the  neighborhood 
and  to  produce  actual  physical  discomfort  to 
persons  of  ordinary  sensibilities,  and  Uie 
evidence  shows  that  by  the  use  of  improved 
machinery  and  modern  methods  much  of  the 
noise  could  be  obviated,  injunction  will  lie 
upon  petition  of  property  owners  thus  an- 
noyed or  injured  for  an  abatement  of  the 
noise,  notwithstanding  a  nearby  railroad 
upon  which  many  trains  are  operated  con- 
tributes to  the  disquiet  of  the  neighborhood: 
Qau  T.  Leg,  16  O.  K.  P.  (N.8.)  1. 

K.    AOAINST  Apfbofbiation  Fboceedikos. 

Where  the  law  does  not  authorize  the 
county  commiasionera  to  compensate  those 
who  may  be  injured  by  the  appropriation  of 
their  lands  to  a  public  purpose,  without  thnr 
consent,  an  attempt  to  so  appropriate  such 
property  will  be  stayed  by  injunction:  He- 
Arthur  T.  Kelly,  5  O.  139,  I  Longsdorfs 
Notes,  254;  Anderson  v.  Commi»$ioner»,  12 
0.  S.  635,  II  Ixmgsdorfs  Notes,  691. 

Relief  in  equity,  by  restraining  the  ap- 
propriation of  private  property  for  a  public 
road,  will  not  be  granted  on  tfae  ground  that 
compenaation  therefor  has  not  been  paid  to 
the  owner  in  money,  in  a  case  where  the 
owner  having  actual  notice  of  the  proceed- 
ings in  which  the  property  ia  sought  to  be 
taken  and  of  the  time  and  place  of  the  view, 
neglected  to  present  his  application  for  com- 
pensation, in  writing,  to  the  viewers,  and 
where  it  is  not  shown  that  the  default  was 
occasioned  by  inevitable  casualty,  or  by 
other  circumstances  against  which  reasonable 
precaution  could  not  have  provided:  Reek- 
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ner  T.  Warner,  22  0.  8.  276,  III  Longsdorf  s 

Notes,  73. 

The  power  to  change  or  alter  the  course 
of  a  highway,  and  to  vacate  a  portion  there- 
of for  the  purpose  of  doing  away  with  a 
grade  erOBBiDg,  does  not  permit  the  commia- 
•ioners  to  also  change  the  course  and  vacate 
a  portion  of  an  adjacent  highway  inter- 
Bected  hy  the  railway  by  a  crossing  not  at 
grade  and  the  abutting  land  owners  on  the 
latter  highway  may  enjoin  such  change 
where  the  injury  they  will  suflfer  thereby  is 
different  from  or  in  excess  of  that  which  will 
be  suffered  by  the  general  public:  Orinnell 
T.  Commiaaionera,  6  O.  C.  C.  (N.S.)  180,  17 
O.  C.  D.  118. 

Hie  owner  of  improved  real  estate  may 
restrain  county  wmmissioners  from  chang- 
ing grade  for  the  purpose  of  making  an  ap- 
proach to  a  county  bridge,  until  he  has  been 
first  compensated:  Gawn  t.  Wilson,  7  0.  N. 
P.  83,  9  0.  D.  (N.P.}  083. 

An  unlawful  appropriation  of  land  for 
road  purposes  may  be  prevented  by  injunc- 
tion, but  the  building  of  the  proposed  road 
can  not  be  enjoined  as  a  whole  unless  it  is 
necessary  to  go  to  that  extent  in  order  to 
give  the  plaintiff  the  relief  to  whieh  he  is 
entitled;  Strahlmn  v.  Commt«»(oner«,  1  0. 
N.  P.  (N.S.)  249,  14  O.  D.  (N.P.)  85. 

Where  a  city  proceeds  to  condemn  lands 
for  parlc  purposes  it  may  enjoin  an  owner 
frran  cutting  down  trees,  and  such  ownei 
can  not  by  a  cross-petition  enjoin  the  con- 
demnation suit  on  any  ground  which  might 
be  set  up  as  a  defense  thereto:  Put-in-Bay 
T.  Webh,  18  O.  C.  C.  780,  7  0.  C.  D.  478. 

Injunction  will  not  lie  to  prevent  the  pros- 
ecution of  appropriation  proceedings  on  the 
ground  that  such  appropriation  will  be  an 
abuse  of  corporate  power  or  destruction  of 
the  public  use  to  which  the  land  is  already 
devoted:  Railroad  v.  Railroad,  72  O.  S.  368, 
IV  Longsdorfs  Notes,  991. 

Where  a  municipal  corporation  exercises 
the  power  to  appropriate  for  the  purpose  of 
opening  or  extending  streets  or  alleys  across 
railway  tracks  and  lands  held  or  owned  by 
a  railway  company,  under  R.  S.,  S  2233  ( re- 
pealed, 96  V.  96,  $231),  and  cognate  sec- 
tions, and  is  about  to  file  in  the  probato  or 
common  pleas  court,  an  application  for  the 
assessment  of  compensation  to  the  holder  or 
owner  of  such  railway  property,  the  company 
may  resort  to  a  court  of  equity  by  filing  a 
petition  against  the  municipality,  allying 
sufficient  facts  to  show  that  such  extension 
of  the  streets  or  alleys  will  unnecessarily  in- 
terfere with  reasonable  use  of  said  tracks 
and  other  property  to  be  affected,  and  the 
court  may  upon  such  petition,  restrain  fur- 
ther proceedings  for  the  assessment  of  com- 
pensation untU  the  claim  of  the  company 


mi^  be  judicially  determined:  RaUioay  Co. 
V.  Oremville,  69  0.  S.  487,  IV  Longsdorfs 
Notes,  963. 

It  was  queried  but  not  decided  whether 
the  common  pleas  court  has  jurisdiction' 
in  equity  to  enjoin  a  proceeding  by  a 
city  in  the  probate  court  to  appropriate 
luid  for  a  street,  on  the  ground  that  the 
city  did  something  in  ite  council  proceedings 
whieh  is  in  contravention  of  law  and  can 
not  be  reached  by  the  proliate  court:  Railway 
Co.  V.  Akron,  13  O.  D.  (N.P.)  411  (affirmed. 
Railway  v.  Akron,  1  O.  C,  C.  (N.S.)  174, 
15  O.  C.  D.  769]. 

Proceeding  in  the  probate  court  to  fix 
compensaticm  for  the  extension  of  a  street 
over  ft  railroad  may  be  enjoined  until  there 
has  been  a  determination  of  whether  such 
CTtension  will  unnecessarily  interfere  with 
the  use  of  the  company's  tracks  and  otiier 
property:  BaUwaj/  t.  Akron,  6  O.  N.  P.  (N. 
S.)  81,  18  O.  D.  (N.P.)  231. 

Whetiier,  when  property  exempt  from  ap- 
propriation is  sought  to  be  condemned,  in- 
junction against  the  proceedings  is  the 
proper  remedy:  Railroad  v.  Ironton,  19  O. 
S.  29.9,  n  Longsdorfs  Notes.  048. 

Land  taken  for  one  public  use  is  not  ex- 
empt from  being  taken  for  another  public 
use  if  botii  uses  may  co-exist,  but  not  if 
the  latter  will  destroy  the  former,  unless 
such  power  is  expressly  or  necessarily 
given:  Railrotui  Co.  v.  Dayton,  23  O.  S.  510, 
III  Longsdorfs  Notes,  136. 

In  a  proceeding  by  the  council  of  a  munic- 
ipality to  appropriate  property  for  the  pur- 
pose of  extending  a  street,  it  is  necessary  to 
pass  the  preliminary  resolution  and  give 
notice  to  the  owners  as  required  by  R.  S., 
i  1536-105,  but  the  probato  court  before  which 
application  is  made  to  assess  compensation 
has  no  jurisdiction  to  determine  whether  or 
not  the  preliminary  resolution  so  required  was 
passed,  and  the  notice  given;  the  only  remedy 
of  the  land  owners  in  such  case  is  an  action 
to  restrain  the  proceeding  to  assess  com- 
pensation and  taking  possession  of  the  prop- 
erty: Railroad  Co.  v.  Toungstoum,  6  0.  C. 
C.  (N.S.)  332,  16  0.  C.  D.  679. 

An  ordinance  of  a  municipal  corporation 
appropriating  private  property  for  the  build- 
ing of  a  dike  is  an  ordinance  for  the  ex- 
penditure of  money,  and  is  void  if  no  cer- 
tificate has  been  previously  filed  and  recorded 
by  the  proper  officer  as  required  by  G.  C, 
{  3806,  and  an  injunction  will  be  granted  re- 
straining the  municipality  from  proceeding 
in  the  probate  court  to  assess  compensation 
to  the  land-owner  for  the  land  appropriated: 
Hurst  V.  Belle  Valley,  11  O,  C.  C.  (N.S.) 
235,  20  O.  C.  D.  563. 

Where  the  property  taken  is  the  merest 
legal  figment  and  without  real  substance,  the 
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owner  is  not  entitled  to  an  injunction  Iie- 
cause  of  |  19,  Art.  I,  of  the  conatitution  of 
1851,  as  a  matter  of  right,  when  the  general 
equities  of  the  case  do  not  commend  it  to 
the  chancellor's  conscience:  Railway  Co.  v. 
Tmntportatum  Co.,  1  O.  C.  C.  (N.S.)  117, 
15  O.  C.  D.  146.  .See  also  Ekinbxt  Do- 
main. 

L.    Against  AasESBMEXTs. 

1.    In  Omeral. 

The  court  will  weigh  the  respective  incon- 
veniowes  of  the  parties  and  where  an  in- 
junctida  will  impede  a  great  puhllc  improve- 
ment and  cause  inconvenience  to  the  public 
at  large,  it  will  he  refused;  Fogarty  v.  Cin- 
cinnati, 7  O.  K.  P.  100.  fl  O.  D.  (N.P.) 
788. 

An  injunction  is  prematurely  brought  when 
DO  steps  have  been  taken  to  make  the  assess- 
ment: Ijutman  v.  Railway  Co.,  50  0_  S. 
433,  rV  Longadorf's  Notes,  694. 

Property  owners  are  not  required  to  wait 
until  the  assessment  is  actually  levied,  to 
sue  to  be  relieved  from  iti  Potter  v.  .Vor- 
v}Ood,  21  O.  C.  C.  461,  12  O.  C.  D.  146. 

Abutting  property  owners  may  enjoin  the 
levy  of  an  ilt^l  assessment  and  they  are 
not  required  to  request  the  village  solicitor 
to  bring  suit  before  bringing  such  private 
action:  MilU  T.  Norwood,  6  O.  C.  C.  305, 
3  0.  C.  D.  465. 

Where  there  is  an  entire  failure  to  give 
the  notice  required  by  law,  and  the  owner 
has  no  notice  or  knowledge  of  the  making 
of  the  improvement  until  after  it  is  wholly 
completed,  an  assessment  upon  his  abutting 
property  to  pay  for  such  improvement  will 
be  perpetually  enjoined:  Joj/<v  v.  Barron,  67 
O.  8.  264,  IV  Longadorf's  Notes,  930. 

An  injunction  against  collection  of  an  as- 
sessment does  not  lie  because  similar  legisla- 
tion was  declared  invalid  long  afterwanls: 
Bhoemaker  v.  Cincinnati,  68  O.  S.  608,  IV 
I^ngsdorf's  Notes,  049. 

A  bill  in  chancery  to  obtain  a  perpetual 
injunction  against  collecting  a  tax  assessed 
in  the  ordinary  way,  and  unaccompanied  by 
any  circumstances  of  peculiar  injury,  can 
not  be  sustained,  even  if  the  law  authorizinK 
the  tax  is  unconstitutional:  McCoy  v.  Chilli- 
cothe,  3  O.  371,  I  lAjngadorf's  Notes,  179. 

A  board  of  equalization  will  not  be  en- 
joined from  making  an  addition  or  increase 
in  the  personal  property  of  plaintiff  over 
and  above  the  return  as  made,  on  the  ground 
that  such  board  is  intending  to  make  an  ex- 
cessive, collusive  or  fraudulent  assessment; 
Railway  Co.  v.  Board  of  Equalization^  8  O. 
N.  P.  487,  sub  nomine.  Railway  Co.  v. 
Vickery,.  11  0.  D.  (N.P.)  629. 


Where  the  complainiiig  owner  alleges  that 
the  assessment  upon  his  land  is  grossly  ill 
excess  of  the  benefits  conferred,  injunction 
will  lie  notwithstanding  it  is  directed  against 
the  action  of  a  judicial  board,  for  in  such 
a  case  a  court  of  equity  may  do  justice  even 
though  no  error  is  found  in  the  proceedings : 
Btemen  v.  Hizey,  11  O.  C.  C.  (N.S.)  347,  22 
O.  C.  D.  640  [affirming  Btemen  v.  Hizey,  7 
O.  N.  P.  (N.S.)  601,  19  O.  D.  (N.P.)  155j. 

While  a  county  auditor  has  power  to  fix 
the  valuation  of  any  property  which  has  been 
omitted  from  the  tax  duplicate,  yet  if  prop- 
erty has  been  correctly  valued  on  the  tax 
duplicate,  but  under  a  wrong  description  as 
to  the  amount  of  frontage,  and  the  auditor 
attempts  to  correct  the  duplicate  by  adding 
to  the  frontage  and  increasing  the  valuation 
accordingly,  a  court  of  equity  will  enjoin  the 
increase  in  the  valuation:  Deahler  v.  Bima^ 
2  0.       P.  (N.S,)  385,  }4  O.  D.  (N.P.)  532. 

An  action  to  recover  dami^es  for  the 
wrongful  appropriation  of  real  estate,  and 
also  to  recover  a  wrongful  assesBment,  may 
be  joined  with  an  action  to  restrain  furttier 
asaessments:  Mwrphy  T.  (Tincfmurft,  8  0.  N. 
P.  106,  10  0.  D,  (N.P.)  541. 

An  injunction  retraining  the  certification 
of  assessments  to  the  county  auditor,  under 
6.  C,  I  3906,  operates  to  suspend  the  power 
to  certify  only  for  the  time  the  injunction 
is  in  force:  BeM  v.  Ctnewfiaft,  7  O.  N.  P. 
(N.S.)  393,  53  Bull..  415. 

Where  the  council  of  a  village  determines 
that  an  improvement  within  its  power  to 
make  is  necessary,  this  decision  in  the  ab- 
seoce  of  fraud  is  final,  and  the  improvement 
will  not  be  enjoined  on  the  ground  that  it 
is  unnecessary,  unreasonable,  unjust,  and 
arbitrary:  Bparkt  v.  Baibina,  10  O.  N.  P.  (N. 
S.)  138,  20  O.  D.  (N.P.)  333. 

A  corner  lot  being  assessed  for  a  length- 
wise improvement,  without  deduction  for 
lack  of  depth,  the  illegal  part  will  be  en- 
joined only  on  condition  the  valid  part,  if 
ascertainable,  be  paid:  Ehni  v.  Colnmhus,  3 
O.  C.  C.  493,  2  0.  C.  D.  283;  Baker  v. 
Bchott,  10  O.  C.  C.  81,  6  O.  C.  D.  738.  See 
also  Absbssments. 

Division  of  coats  ia  not  an  abuse  of  dis- 
cretion, where  an  amended  petition  to  enjoin 
an  assessment  departs  from  the  original,  and 
the  case  is  decided  against  the  plaintifi', 
though  the  defects  in  the  assesament  were 
cured  by  statute  after  the  b^inning  of  the 
suit:  Reed  v.  Cincinnati,  8  O.  C.  C.  393,  6 
O.  C.  D.  688.    See  also  Costs. 

One  seeking  to  enjoin  an  asaeasment  levied 
by  a  city  council  on  the  ground  that  a 
statutory  requirement  has  beoi  omitted,  has 
the  burden  of  establishing  such  fact  by  evi- 
dence,  and  it  is  not  incumbent  upon  the  city 
to  show  affirmatively  its  compliance  with  the 
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iUtute:  Olote  v.  Parker,  11  O.  C.  C.  (N.S.) 
86,  20  O.  0.  D.  884  [affirmed,  without  opin- 
ion, OIo«0  T.  Poseur,  n  O.  8.  444]. 

2.   Street  and  Road  Aweeatnents. 

An  injunction  may  be  allowed  to  restrain 
a  sale  of  real  estate  for  a  ciiy  asaessment  to 
improre  a  street  upon  the  ground  that  the 
proceeding  is  illq;al  and  void,  but  neverthe- 
less under  Ic^l  color,  and  would  cast  a  eloud 
upon  the  UUe:  Bumet  v.  (Hnoinnati,  3  O. 
73,  I  Lnngsdorfs  Notes,  ISO;  Culbertaon  v. 
Oineiimati,  16  0.  S74,  I  Longsdorfs  Notes. 
780;  Jona»  t.  OineiaMuUi,  18  O.  318, 1  Longs- 
dorfs Notes,  840;  Btephan  v.  Daniels,  27 
O.  S.  627,  UI  Longsdorfs  Notes,  872. 

Where  an  assessment  for  a  street  improve- 
ment,  whether  payable  in  installments  or 
not,  is  luger  than  allowed  by  law,  and  a 
sufficient  sum  has  been  paid,  though  volun- 
tarify,  to  equal  or  ezeeed  the  amount  whiah 
could  be  lawfully  assessed,  the  collection  of 
the  ranwnder  of  such  assessment  may  be 
enjoined.  In  such  ease  the  action  is  not  to 
reooTer  payments  already  made,  but  to  pre- 
vent the  collection  of  unpaid  illegal  install- 
ments: Oincinnati  v.  Jamee,  65  O.  S.  180, 
TV  Longsdorfs  Notes,  657. 

The  collection  of  an  asseaament  made  to 
pay  the  expense  of  a  street  improvement  will 
not  be  enjoined  by  reason  of  irregularities 
in  the  proceedings  where,  under  the  munic- 
ipal code,  the  amount  of  such  assessment  is, 
notwithstanding  such  irrc^larities  and  de- 
fects, properly  chargeable  against  the  prop- 
erty assessed:  Bteeae  v.  Oviatt,  24  O.  S.  248, 
III  Longsdorfs  Notes,  173. 

A  property  owner  may  enjoin  an  illegal 
assessment  for  street  improvement  and  he 
is  not  obliged  to  wait  until  the  assessment 
is  actually  levied  before  bringing  action  to 
be  relieved  from  it:  Potter  v.  Norwood,  21 
O.  C,  C.  461,  12  O.  C.  D.  146. 

Where  an  assessment  is  laid  wholly  on 
one  side  of  a  street,  instead  of  on  both 
sides,  injunction  will  be  granted  only  on  con- 
dition the  complainants  pay  the  half  justly 
chargeable  to  them;  or,  at  the  city's  option, 
will  be  enjoined  without  prejudice  to  a  right 
to  reassess:  Euntington  v.  Cincinnati,  2  0. 
N.  P.  35,  3  O.  D.  (N.P.)  126. 

Where  an  assessment  according  to  benefits 
for  a  street  improvement  has  been  in  all 
respects  duly  and  r^ularly  made,  and  all 
proceedings  are  complete,  and  no  complaint 
is  made  by  the  property  owners  until  an 
action  is  commenced  to  enjoin  the  collection 
of  such  assessment  on  the  ground  that  it 
exceeds  the  benefits,  the  court  will  not  grant 
ilieh  relief,  in  the  absence  of  fraud  or  acts 
tantamount  to  fraud,  or  the  assessment  is 
so  eseessive  as  to  dearly  exceed  the  benefits 
S8-e 


conferred:  Price  v.  Toledo,  4  O.  C.  C.  (N. 
S.)  67,  IS  O.  C.  D.  617. 

An  illegal  asserament  for  the  opening  of 
a  county  road  may  be  enjoined :  Southard  t. 
Stephens,  27  O.  8.  640,  UI  Longsdorfs 
Notes,  381. 

In  cases  arising  under  the  road  improve- 
ment statutes,  where  no  remedy  is  named, 
and  the  jurisdiction  of  the  board  of  county 
commissioners  is  made  the  question,  pro- 
ceedings in  equity  to  inquire  into  the  juris- 
dictional fscts,  and  for  injunction,  is  a 
proper  r^edy:  Hoys  v.  Jones,  87  O.  S.  218, 
III  Longsdorfs  Notes,  360. 

An  injunction  would  not  lie  under  a  former 
statute  authorizing  county  commissioners  to 
ccHistruct  roads,  where  it  appeared  lands 
were  benefited,  and  ought  to  have  been  as- 
sessed and  the  assessment  was  equitable  and 
just:  Burgett  v.  Korrie,  26  O.  8.  308,  HI 
Longsdorfs .  Notes,  232. 

An  injunction  will  not  lie  to  restrain  the 
collection  of  assessments  tnim  an  abutting 
owner  for  a  sidewalk  and  the  pftving  of  the 
street  constituting  the  approach  to  a  bridge 
constructed  by  county  commissioners  within 
a  municipality,  notwithstanding  the  approach 
is  at  such  a  grade  as  to  render  access  there- 
to impracticable  from  the  property  which  it 
is  proposed  to  assess:  Sluseer  v.  Sidney,  11 
O.  N.  P.   (N.S.)  297. 

Actions  brought  by  the  proper  parties 
against  a  municipality  to  enjoin  the  collec- 
tion of  a  street  improvement  assessment, 
where  submitted  on  the  issues  and  decided 
against  the  plaintiffs  by  tiie  upholding  of  the 
assessment,  amount  to  a  conclusive  adjudica- 
tion of  the  validity  of  the  assessment,  in 
an  action  brought  by  the  city  against  other 
parties  to  enforce  the  collection  of  assess- 
ments against  other  property  for  said  im- 
provement: Columbus  V,  Schneider,  14  O. 
C.  C.  (N.B.)  312  [affirmed,  without  opinion, 
Schneider  v.  Columbm,  54  0.  S.  617]. 

An  abutting  property  owner,  who  peti- 
tioned for  improvement  of  the  street  and 
that  the  improvement  be  made  in  a  certain 
manner,  can  not  thereafter  enjoin  collection 
of  the  assessment  on  the  ground  that  the 
improvement  was  made  in  an  improper  and 
n^ligent  manner,  where  it  was  made  in  the 
way  designated  in  the  petition:  Breuer  v. 
Oibson,  14  0.  C.  C.  (N.S.)  48,  22  O.  C.  D. 
492  [affirmed,  without  opinion,  Breuer  v. 
Cincinnati,  77  O.  S.  602]. 

A  taxpayer's  suit  to  enjoin  executing  an 
unconstitutional  local  road  act  is  too  late 
after  he  has  paid  in  all  taxes  assessed  or 
to  be  assessed  for  the  purpose  without  ob- 
jection: State,  ea  rel,  v.  Bader,  56  0.  S. 
718,  IV  Longsdorfs  Notes,  701  [affirming 
State,  em  rel.,  v.  Conmiesiener*,  13  O.  C.  C. 
15,  7  0.  0.  D,  U. 
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A  corner  lot  being  assessed  for  a  length- 
wise improvement,  without  deduction  for 
lack  of  depth,  the  illegal  part  will  be  en- 
joined only  on  condition  the  valid  part,  if 
ascertainable,  be  paid:  Ehni  v.  Columbus, 
3  O.  C.  C.  493,  2  O.  C.  D.  283;  Baker  v. 
Sohott,  10  O.  C.  C.  81,  6  O.  C.  D.  738. 

Street  paving  aseessmenta  will  not  be  en- 
joined as  excessive  and  inequitable  unless  so 
established  by  a  preponderance  of  proof: 
Prmtice  v.  Toledo,  11  O.  C.  C.  (N.8.)  299, 
80  O.  C.  D.  668.   See  also  Assessubnts. 

3.    Ditch  and  Sewer  Aaaeaamenta. 

Under  the  act  of  March  24.  1864  (  61  v. 
67),  "supplementary  to  the  act  to  provide 
for  the  locating,  establishing,  and  construct- 
ing  ditfihes,  drains,  and  watercourses,"  it 
was  hehl  that  a  court  oa^t  not  by  reason 
of  Boeh  directs  and  errors  to  perpetually 
enjoin  the  collection  of  an  assessment  to 
pay  (or  the  making  of  a  ditch,  but  ought 
to  set  aside  the  proceedings  and  orders  of 
the  cmuniBsloners  and  leave  the  parties  to 
pursue  the  remedies  provided  in  the  said 
ut:  Miller  T.  Graham^  17  O.  S.  1,  II  Longs- 
dorrs  Notes,  809;  Peek  v.  Watroa,  30  O. 
S.  SM,  III  Longadorfs  Notes,  646. 

If  the  trustees  And  that  the  notice  to  the 
parties  interested  "was  duly'  and  legally 
given,"  the  fact,  that  the  facts  upon  which 
such  finding  was  made  do  not  appear  in 
the  record.  Is  no  ground  for  enjoining  the 
construction  of  the  ditch:  Keys  v.  William- 
eon,  31  O.  8.  561,  III  lAngsdorfs  Notes, 
606. 

Where  the  assessment  for  a  township  ditch 
is  in  excess  of  the  benefits  conferred,  its  col- 
lection may  be  enjoined,  notwithstanding 
the  trustees  had  jurisdiction  to  order  the 
improvement  and  all  the  proceedings  were 
r^lar:  Stemen  v.  Hizey,  7  O.  N.  P.  (N. 
S.)  601,  19  O.  D.  (N.P.)  155. 

A  municipal  riparian  owner  is  not 
estopped  from  exercising  its  right  and 
power  to  prevent  the  pollution  of  a  natural 
watercourse,  simply  because  it  hna  been 
guilty  of  the  same  offence  by  emptying  its 
sewage  into  the  stream.  Hence,  the  collec- 
tion by  a  municipality  of  an  assessment,  to 
pay  the  cost  of  constructing  a  sewer  to 
carry  off  sewage  which  otherwise  would  be 
drained  into  the  stream,  can  not  be  enjoined 
merely  because  the  municipality  hns  also 
emptied  its  sewage  into  the  stream:  Hilde- 
brand  v.  Toledo,  0  0.  C.  0.  (N.S.)  450,  17 
0.  C.  D.  427. 

Where  high  rolling  uplands  not  needing 
drainage  are  assessed  for  a  ditch,  injunction 
against  the  assessment  will  not  lie,  for  the 
party  had  an  adequate  remedy  at  law  by 
error  or  appeal  from  the  county  commis- 


sioners' order  establishing  the  ditch,  for  no 
want  of  power  or  jurisdiction  is  averred: 
Moody  V.  George,  65  O.  S.  667,  37  Bull.  189 
[without  opinion  in  the  supreme  court].  See 
also  Ditches. 

Where  the  trustees  have  jurisdiction  to 
order  the  improvement  and  all  the  proceed- 
ings are  regular,  the  collection  of  an  as- 
sesemmt  for  a  township  ditch  in  excess  of 
the  benefits  conferred  may  be  rajoined;  in 
such  a  case  an  exception  on  the  journal  of 
the  trustees  and  the  prosecution  of  a  peti- 
tion in  error  does  not  afford  an  adequate 
remedy  at  law.  Stemen  v.  Hizey,  7  0.  N. 
P.  (N.S.)  601,  19  O.  D.  (N.P.)  155  [af- 
firmed, 8temen  T.  Bisey,  11  O.  C.  C.  (NJS.) 
347,  22  O.  C.  D.  640].   See  also  DtTCHU. 

Adjournment  of  a  joint  board  of  county 
commiasionarB  without  fixing  a  day  or  place 
for  the  next  meeting,  after  voting  down  a 
motion  to  approve  the  en^neer's  report  con- 
cerning a  Joint  county  ditch,  is  an  ad> 
journment  tine  die,  and  no  presumption  of 
knowledge  of  any  proceedings  of  the  joint 
board  after  such  adjournment  is  raised  by 
an  entry  on  the  record  of  a  later  meeting, 
reciting  that  it  waa  held  "per  agreemait,** 
where  such  later  meeting  was  in  fact  hdd 
without  notice;  and  in  the  absence  of  a  show- 
ing that  interested  owners  had  knowledge 
that  such  a  meeting  was  to  he  held,  injunc- 
tion will  lie  to  prevent  the  carrying  out  of 
the  improvement;  but  if  the  joint  board 
fixes  a  time  and  place  for  a  new  hearing  and 
gives  notice  thereof  to  interested  parties, 
proceedings  rdating  to  the  ditch  may  be 
continued  and  completed  as  from  the  ad- 
journed meeting:  Anderson  v.  Miller,  13 
0.  N.  P.   (N.S.)  42,  22  0.  D.   (N.P.)  166. 

Allegations  by  a  railway  company  that  its 
right-of-way  has  ample  and  sufficient  drain- 
age and  the  construction  of  a  county  ditch 
would  be  of  no  benefit  to  the  company,  are 
good  against  demurrer  in  an  action  to  enjoin 
the  levying  of  an  assessment  against  the 
company's  rightH5f-way  for  the  construction 
of  such  a  ditch:  Railicay  v.  County  Com- 
mieaioners,  15  0.  C.  O.  (N.S.)  236. 

An  injunction  will  lie  against  a  ditch  im- 
provement where  the  testimony  warrants  the 
conclusion  that  the  water  collected  will 
overflow  the  lands  of  a  lower  owner,  because 
such  ditch  is  without  a  sufficient  outlet: 
Love  V.  Simon,  11  O.  C.  C.  (N.S.)  359,  20 
O.  C.  D.  639.    See  ahw  Ditchks. 

M.   Against  Taxation. 

Where  a  board  of  equalization  adds  to 
the  return  of  a  taxpayer  an  item  of  prop- 
erty not  taxable,  and  directs  the  county 
nuditor  to  carry  the  amount  so  added  on 
the  duplicate,  and  assess  agaiut  it  the  rate 
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state  earnings  of  a  railway  company,  to  be 
used  as  a  basis  for  levying  an  excise  tax 
against  the  said  company;  but  in  snch  a  ease 
the  appMl  against  a  Tiolation  of  constitu- 
tional ri^ts  in  the  matter  of  taxation  lies, 
either  in  an  action  against  the  secretary  of 
state  to  restrain  Mm  from  canceling  the 
articles  of  incorporation  of  the  plaintiff  com- 
pany  for  refusing  payment  of  the  taxes  an- 
eeesed,  or  in  an  action  against  the  state 
treasurer  for  recovery  of  taxes  illegally  paid: 
Railwttjf  T.  Teut  Oommianon,  12  O.  N.  P. 
(N.8.)  »S. 

Jurisdiction  may  be  exercised  by  a  court 
of  equity  to  restrain  the  Ohio  tax  commis- 
sion  from  improperly  taxing  corporations 
under  the  excise  law:  Raihcay  v.  Polandy  10 
0.  N.  P.  (N.S.)  617,  21  O.  D.  (N.P.)  630. 

The  proceeds  of  a  tax  levy  for  county 
bridges  under  G.  C,  g  5635,  constitute  a 
trust  fund,  which  can  be  expended  for  no 
other  purpose  than  that  for  which  the  levy 
was  made  and  collected;  and  a  prosecuting 
attorney  who  has  waited  until  the  money  i« 
in  the  treasury  is  estopped  from  enjoining 
its  expenditure  for  the  purpose  designated, 
even  if  it  were  true  that  the  levying  and 
collection  of  such  a  tax  could  have  been 
enjoined  originally:  State,  ex  rel.,  v.  Wright, 
9  0.  N.  P.  (N.S.)  321,  20  O.  D.  (N.P.) 
231. 

Where  property  has  been  correctly  valued 
upon  the  duplicate,  but  under  a  wrong  de- 
scription as  to  the  amount  of  frontage,  and 
the  auditor  attempts  to  correct  the  duplicate 
by  adding  to  the  frontage  and  increasing  the 
valuation  accordingly,  a  court  will  enjoin 
the  increase  in  the  valuation:  Deshler  v. 
8im»,  2  0.  N.  P.  (N.S.)  385,  14  O.  D.  (N. 
P.)  632. 

In  injunction  against  adding  omitted  per- 
sonalty to  returns,  if  the  auditor  properly 
added  part  and  improperly  part,  it  is  just  to 
require  each  party  to  pay  his  own  costs: 
hee  T.  Dawum,  8  O.  C.  C.  365,  4  O.  C»  D. 
442. 


of  taxation  fixed  for  state,  county,  and  city 
purposes,  an  injunction  will  lie  to  enjoin 
the  auditor  from  so  doing:  Jonea  v.  Davis, 
35  0.  S.  474,  m  Longsdorfs  Notes,  790. 

The  collection  of  a  tax  can  not  he  en- 
joined for  an  error  in  the  assessment:  Jfo* 
Oog  T.  OhiUioothe,  3  0.  870,  I  Longsdorfs 
Notes,  179;  Milts  r.  Board  of  Bqualization, 
13  Dec  Rep.  724,  }  a  S.  0.  R.  566. 

The  collection  of  further  taxes  under  an 
unconstitutional  law  may  be  enjoined :  State, 
em  rel,  T.  Oiison,  8  O.  N.  P.  367,  11  0.  D. 
(N.P.)  W. 

Injunetion  will  not  lie  to  prevent  execution 
of  an  nneonstitntional  act  when  the  tax- 
payer has  voluntarily  paid  all  taxes  as- 
sessed: Sta*€  V.  Bader,  66  0.  S.  718,  IV 
Ix>ngsdorf'B  Notes,  701. 

A  petition  to  enjoin  the  collection  of  a 
tax  upon  an  addition  made  to  a  tax  valua- 
tion by  board  of  equalization,  which  alleges 
that  the  action  of  the  board  of  equalization 
in  malcing  the  addition  to  the  tax  valuation 
'was  arbitrary,  is  good  on  demurrer :  Harvest- 
inff  Machine  Oo.  v.  Sims,  14  O.  D.  {N.P.) 
16. 

Lessee  of  land  from  the  Ohio  University 
may  enjoin  for  himself  and  others,  levy  of 
taxes:  Matheny  v.  Golden,  5  O.  S.  361,  II 
Longsdorfs  Notes,  192. 

Injunction  will  lie  against  levy  by  a 
county  treasurer,  for  unpaid  Dow  tax,  on  a 
boat  belonging  to  a  citizen  of  another  state, 
which  has  been  brought  without  hia  consent 
into  the  waters  of  this  state,  and  intoxicat- 
ing liquors  sold  therefrom  within  the  limits 
of  a  county  which  has  been  voted  "dry" 
under  the  Rose  county  local  option  law: 
Haas  V.  Remick,  13  O.  0.  C.  (N.S.)  I,  21 
0.  C.  D.  691. 

Payment  of  taxes  after  dissolution  will 
not  prevent  prosecution  of  error  to  test 
validity:  Railiooi/  v.  Martin,  53  O.  S.  386, 
IV  Longsdorfs  Notes,  606. 

If  G.  C,  1  12075,  which  allows  an  injunc- 
tion against  the  levy  and  collection  of  taxes 
does  not  apply  because  it  is  superseded  by 
a  later  statute  (O.  C,  S  1465-31)  the  tax- 
payer has  undoubtedly  the  right  to  recover 
an  illegal  tax  paid  under  threat  of  distress: 
Railway  v.  Taa  Commission,  12  O.  N.  P. 
(N.S.)  93. 

O.  C,  1 1465-31,  is  valid  and  constitu- 
tional; and  being  a  later  statute  than  G. 
C.,  1 12076,  it  deprives  the  courts  of  the 
right  to  issue  injunctions  against  the  levy 
of  taxes  as  far  as  Vke  state  tax  commission 
and  the  (^Beers  named  in  such  section  are 
concerned:  Ratttoay  t.  Tarn  Commissioit,  12 
O.  N.  P.  (N.S.)  93. 

Injunetion  does  not  lie  to  restrain  the 
tax  commission  of  Ohio  from  certifying  to 
the  auditor  of  the  state  the  gross  intra- 


In  a  suit  to  enjoin  a  tax  as  unconstitu- 
tional, both  parties  having  claimed  too  much, 
the  court  divided  the  costs :  Kcepress  Co.  v. 
R^terman,  10  Dec.  Rep.  469,  21  Rull.  238. 

Honey  paid  into  the  county  treasury  vol- 
untarily by  taxpayers  under  a  levy  of  taxes 
"to  meet  the  interest  and  create  a  sinking 
fund  for  the  payment  of  bonds  at  maturity, 
issued  under  an  unconstitutional  law  must 
be  devoted  to  the  purpose  for  which  it  was 
collected;  and  the  treasurer  of  the  county 
can  not  he  enjoined  at  the  instance  of  a 
taxpayer  from  paying  the  same  to  the  holders 
of  tiie  bonds;  the  treasurer,  however,  will  be 
enjoined  frcnn  collecting  any  levy  of  taxes  (or 
such  purpose  in  the  future:  State  v.  Oihson, 
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8  0.  N.  P.  367,  11  O.  D.  (N.P.)  90.  See 
also  Taxation. 

A  taxpayer  may  enjoio  a  tax  to  pay  town- 
ship bonds  issaed  under  an  unconstitutional 
statute  for  the  building  of  a  railroad  by 
the  township,  and  the  fact  that  the  lionds 
have  been  issued  and  the  prooeede  spent 
with  plaintiff's  knowledge  iii  constructing 
a  railroad  which  enhanced  the  value  of  all 
property,  including  plaintlET's,  and  the 
plaintiff  had  not  sought  to  enjoin  the  work 
or  the  bonds,  is  not  sufficient  to  estop  the 
plaintiff:  Counterman  v.  Trustees,  38  0.  S. 
515,  III  Longsdorf's  Noteei,  989.    See  also 

£ST0FPEL. 

The  acts  of  the  board  of  review,  acting 
within  its  powers,  are  not  reviewable.  To 
act  within  ita  powers  it  is  necessary,  (1) 
that  it  act  as  a  board;  (2)  the  reason  for 
acting  must  be  set  out  on  its  journal;  {3)  it 
must  act  on  evidence:  Breietng  Co.  V. 
Bagerty,  1  O.  N.  P.  68,  1  0.  D.  (N.P.)  687. 
See  also  Taxation. 

The  decisions  of  valuing  and  equalixing 
officers  are  generally  conclusive:  Wagonmr  v. 
Loomia,  37  O.  S.  671,  III  Longsdorfs  Notes, 
939;  Treasurer  V.  Walker,  10  Dee.  Rep.  668, 
22  Bull.  106;  Eeffner  v.  Mokoney,  10  Dee. 
Bep.  260,  10  Bull.  360;  Brewing  Co.  v. 
Hagerty,  1  O.  N.  P.  68,  1  Q.  D.  (N.P.)  687. 
See  also  Taxation. 

The  statute  which  provides  for  the  Ohio 
tax  commission  and  prescribes  its  powers  and 
duties  {G.  0.,  IS  1465-1,  «*  aeg.,  102  v.  224), 
makes  no  provision  by  which  the  taxpayer 
may  have  a  review  by  the  state  tax  commis- 
sion either  on  error  or  appeal  of  the  action 
of  the  board  of  review  in  making  an  addition 
to  the  tax  rate  of  the  taxpayer  arbitrarily, 
capriciously  and  without  any  evidence  of 
information  to  warrant  such  action.  InjunC' 
tion  against  the  collection  of  such  taxes  is 
the  proper  and  only  remedy:  Standard  Oil 
Co.  V.  Bopkins,  24  0.  C.  D.  170. 

When  a  taxpayer  claims  that  a  city  board 
of  review  has  made  an  addition  to  his  tax 
return  arbitrarily  and  without  evidence,  it 
is  not  necessary  to  appeal  to  the  tax  com- 
mission of  Ohio  before  plaintiff  can  bring 
suit  to  enjoin  the  levy  of  such  addition: 
Lumber  d  Veneer  Co.  v.  Robinton,  1  O.  C.  0. 
A.  241. 

N.  AoAiNST  Actions  at  Law. 

1,    When  Proper. 

When  there  is  a  full  and  adequate  defense 
to  an  action  for  the  recovery  of  money  only, 
before  a  justice  of  the  peace,  involving  equit- 
able relief,  such  equitable  relief  may  be 
granted  in  a  separate  action  in  a  court  of 
competent  jurisdiction  and  the  prosecution 
of  the  action  at  law  before  the  justice  of 


the  peace  may  be  restrained  by  injunction: 
Bloane  v.  Claitss,  64  O.  S.  126,  IV  Longs- 
dorf's Notes,  868. 

The  rule  that  an  injunction  will  not  be 
granted  against  an  action  at  law,  where  full 
defense  may  be  made  in  such  action  is  gen- 
eral but  not  universal.  A  distinctly  marked 
exception  to  this  rule  is  where  a  pledge  is 
a  subject  of  controversy  and  is  a  fiunily 
relic,  ornament  or  heirloom  having  a  special 
value  to  the  owner,  and  for  the  loss  of 
which  damages  in  money  would  not  be  an 
adequate  compensation:  Bloane  v.  Clauea,  64 
O.  S.  125,  IV  Longsdorf's  Notes,  868. 

Injunction  will  lie  to  restrain  a  justice 
of  peace  from  attempting  to  exercise  tiie 
duties  of  his  office  io  a  township  other  than 
that  in  which  he  was  elected:  State,  em  reL, 
V.  Daviee,  12  0.  0.  C.  218.  6  O.  C.  D.  625. 

Where  a  matter  of  fact,  properly  a  sub- 
ject of  defense  at  law,  is  not  litigated  at 
law,  equity  does  not  relieve  1^  an  examina- 
tion into  that  fac^  and  no  injunction  will 
be  isnied  in  such  a  case:  itOarty  v.  Bur- 
roKs,  2  O.  20,  I  Lmgsdorfs  Notes,  104; 
Laoy  v.  Garrard,  2  O.  7, 1  Longsdorfs  Notes. 
103}  Dw^BWaU  T.  Zimmemum,  2  O.  23,  I 
Longsdorfs  Notes,  104;  Ltehy  v.  Ludlow,  4 
0.  460,  I  Longsdorfs  Notes.  286;  ReynoUb 
T.  Rejpwlda,  3  0.  268,  I  Lmigsdorf  s  Notes, 
165. 

A  claim  that  defendant  in  replevin  had 
been  induced  to  give  the  mortgage  by  fraud, 
and  that  the  mortgagee  was  about  to  sell 
the  goods  at  a  great  sacrifice,  can  be  set 
up  in  defense  in  the  replevin  suit,  and  hence 
no  injunction  will  lie  against  the  suit  and 
to  have  the  mortgage  declared  void:  White 
V.  Semper,  8  O.  C.  C.  346,  4  O.  C.  D.  408. 

A  mortgagor  is  ratitled  to  injiwction 
against  a  threatened  replevin  where  the  mort- 
gage was  without  consideration,  was  pro- 
cured by  threats  and  duress,  and  the  debt 
is  not  due:  Totten  T.  Lawton,  8  0.  C.  C. 
377,  4  0.  C.  D.  518. 

Injunction  against  ejectment  will  not  be 
granted  on  the  ground  that  defendant's 
ancestor  had  agreed  to  convey  to  plaintiff, 
and  had  made  a  will  and  an  informal  deed 
to  carry  it  out,  for  if  the  deed  or  will  is 
valid  it  will  be  a  defense  at  law:  Coleman 
v.  roop,  W.  315,  I  Longsdorf's  Notes,  25. 

A  person  who  has  filed  a  suit  for  rescission 
of  deeds  of  exchange  of  real  estate,  posses- 
sion not  having  changed,  is  entitled  to  an 
injunction  against  a  forcible  detainer  suit 
until  the  right  to  a  rescission  is  determined: 
Warden  v.  Klag,  18  O.  C.  C.  627.  6  O.  C. 
D.  360. 

An  injunction  will  not  lie  to  restrain  a 
constable  from  executing  a  writ  of  restitu- 
tion in  an  action  of  forcible  entry  and 
detainer,  where  the  defendants  had  only  an 
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equitable  defense,  and  having  notice  to  leave 
the  premises  and  full  knowledge  that  the; 
were  in  default  for  rent,  permitted  a  judg- 
ment at  law  to  be  taken  against  them: 
Katsampos  v.  Full,  17  O.  D.  (K.P.)  747, 
6  O.  L.  R.  140. 

Forcible  detainer  as  to  a  bouse  which 
plaintiff  for  valuable  consideration  had 
agreed  that  defendant  should  occupy,  rent 
free  for  a  time,  will  not  be  enjoined  because 
all  rl^ta  can  be  settled  in  tbe  proceeding 
at  law:  Va»  Tyne  v.  Short,  7  Dec  Rep. 
720,  4  BulL  1149. 

A  citizen  of  this  state  may  be  enjoined 
from  prosecuting  an  attachment  in  another 
state,  against  a  citizen  of  ibis  state,  to  sub- 
ject to  the  payment  of  his  claim  the  earnings 
of  the  debtor,  which,  by  the  laws  of  this 
state,  are  exempt  from  being  applied  to  the 
payment  of  such  claim:  Snook  v.  Snetzer, 
25  O.  S.  516,  III  Longsdorfs  Notes,  258. 

Action  by  a  citizen  of  one  state  against 
a  citizen  of  the  same  state  in  courts  of  an- 
other state  for  the  purpose  of  evading  the 
laws  of  the  state  of  which  they  are  both 
citizens,  may  be  enjoined:  Archer  v.  Beld- 
ing,  12  O.  D.  (N.F.)  418. 

When  an  action  is  brought  in  the  courts 
of  the  state  to  enforce  liens  against  specific 
property,  to  marshal  assets,  administer 
tnuta,  liquidate  inaolvait  estates,  and  in  ac- 
tions of  a  similar  nature,  and  under  the 
statutes  of  that  state  the  parties  interested 
in  the  res  may  be  made  parties  either  by 
personal  service  or  by  publication,  will  the 
courts  of  another  state  refuse  even  to  hear  a 
case  upon  petition  to  enjoin  the  proceed- 
ings in  such  state  until  the  court  whicli  first 
acquired  jurisdiction  has  disposed  of  it, 
quaere:  Archer  v,  Belding,  12  O.  D.  (N.P.) 
418. 

The  superior  court  of  Cincinnati  in  gen- 
eral term  has  the  right  to  grant  a  temporary 
restraining  order  against  the  action  of  the 
court  in  special  term,  where  important  and 
difficult  questions  are  involved:  Runck  v. 
Cloud,  8  O.  N.  P.  438,  11  O.  D.  (N.P.)  444. 

Where  it  appears  that  as  many  as  six 
actions  are  being  prosecuted  by  the  same 
plaintiff  as  administrator  of  as  many  dif- 
ferent estates  against  the  same  defendant, 
which  can  result  only  in  void  judgments,  a 
court  of  equity  will  intervene  by  injunction 
to  prevent  a  multiplicity  of  suits  and  vexa- 
tious litigation:  Railuxty  v.  Copenhaver,  12 
O.  C.  C.  {NM.)  69,  21  O.  C.  D.  515. 

If  a  judgment  pleaded  as  an  estoppel  in 
anotiier  suit  is  taken  up  to  this  court  on 
error,  Uiis  court  can  tejoin  the  other  suit 
until  the  error  case  is  determined:  Yeoman 
T.  7^(ey,  30  O.  S.  416,  III  Longsdorfs 
Notes,  863. 


Injunction  will  lie  against  parties  to  the 
injunction  proceeding  restraining  them  from 
proceeding  further  with  the  taking  of  depo- 
sitions incidental  to  the  prosecution  of 
the  cause,  but  the  restraining  order  can  not 
be  made  to  extend  to  a  notary  who  has  been 
appointed  to  take  such  depositions  by  a 
court  in  a  sister  state:  Cash  Register  Co. 
V.  Heyne,  10  O.  N.  P.  (N.S.)  465. 

Enforcement  of  the  ejectment  will  not  be 
enjoined,  for  that  would  be  doing  indirectly 
what  the  court  refuses  to  do  directly ;  Ooioles 
T.  Raffuet,  14  O.  88,  I  Longsdorfs  Kotes, 
655.   See  also  CoMPOUifDiNG  Fslont. 

Injunction  Is  a  remedy  for  preventing  the 
breach  of  the  duty  not  to  t^  an  unwar- 
rantable advantage  of  the  process  of  law, 
a  duty  partly  l^al  and  partly  equitable 
only;  and  here  the  remedy,  an  injunction, 
is  primary:  Boring  f.  Hunt,  12  O.  N.  P. 
(N.S.)  472,  22  O.  D.   (N.P.)  .543. 

2.    Effect  on  Statute  of  IAmitation$. 

An  injunction  against  the  commencement 
of  an  action  does  not  save  the  running  of 
the  statute  of  limitations  unless  the  statute 
so  provides:  Hunter  v.  Iruurance  Co.,  73 
O.  S.  110,  IV  Longsdorfs  Notes,  999. 

Only  parties  who  were  actors  in  procur- 
ing the  injunction  against  commencing  an 
action  are  estopped  to  plead  the  statute: 
Hunter  v.  Insurance  Co.,  73  0.  6.  110,  IV 
Longsdorfs  Notes,  909. 

0.  In  Aid  or  an  AcnoN  at  Law. 

An  injunction  may  be  granted  in  aid  of 
an  action  at  law:  Upson  T.  Quarry  Co.,  4 
Dec.  Rep.  547,  2  Clev.  L.  Rep.  355. 

An  injunction  will  not  be  allowed,  in  aid 
of  an  action  at  law  if  there  is  a  l^al  de- 
fence  to  such  action:  Ton.  Tyne  v.  Short, 
7  Dec.  Rep.  720,  4  Bull.  1149;  White  v. 
Semper,  8  O.  C.  C.  346,  4  O.  C.  D.  408; 
Coleman  v.  Toop,  W.  816,  I  liongsdorf's 
Notes,  25. 

Where  a  party  is  compelled  to  ask  for  an 
injunction  because  of  inability  to  set  up  a 
defense,  in  an  action  brought  against  him, 
and  also  where  matters  should  remain  in 
the  position  in  which  they  are  until  the  ques- 
tion is  determined,  an  injunction  is  proper- 
ly issued :  Warden  T,  Kiag,  13  O.  C.  C.  627, 
2  O.  C.  D.  687. 

In  an  action  to  reach  stockholder's  lia- 
bility and  unpaid  subscriptions  the  directors 
may  be  temporarily  enjoined  from  interfer- 
ing with  the  assets  if  danger  appears.  But 
a  recover  will  not  be  appointed  If  a  bond 
is  given  to  secure  the  fund  when  collected: 
Vpeon  V.  Quarry  Co.,  4  Dec.  Rep.  547,  2  Clev. 
L.  Rep.  355. 
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A  preliminary  injunction  may  be  granted 
without  waiting  until  the  right  at  law  ia 
established,  and  even  without  having  any 
opinion  as  to  it,  as  where  ita  object  is  to 
secure  plaintiff  from  damage  pending  deci- 
sion on  the  merit! :  Piatt  v.  Fiatt,  3  Dec. 
Rep.  92,  13  Dee.  Bep.  260,  3  Ows.  140,  2 
D.  408. 

A  devisee  may  have  injunction  against  the 
heir  collecting  rents  pending  probate  of  the 
will  if  waste  is  tiireat«ned:  Piatt  v.  Piatt, 
3  Dec  Rep.  92,  13  Dec.  Rep.  250,  3  Gaz.  140, 
2  D.  408. 

A  municipal  corporation  which  has  liegun 
proceedings  to  condemn  land  for  park  pur- 
poKS  can  obtain  temporary  injunction 
against  .the  owner  cutting  down  trees  there- 
on, and  the  owner  can  not  in  bis  cross  peti- 
tion sedc  to  enjoin  the  condemnation  suit 
OR  any  ground  that  might  be  set  up  as  a 
defenBe  thereto:  Put  in-Bay  v.  WcM,  18  0. 
C.  C.  780,  7  0.  C.  D.  478. 

Courts  will  not  issue  restraining  orders 
in  divorce  proceedings  to  prohibit  criminal 
or  immoral  acts,  or  enforce  moral  obliga- 
tions or  duties,  unless  such  acts  incidentally 
interfere  wiUi  property  rigjits,  or  the  cus- 
tody, management  or  protection  of  children: 
HaKlUtBorth  v.  BawTaxporth,  H  O.  D.  (N. 
P.)  817.  See  also  Ditobcb,  Aukont  and 
CusitHnr  Childbbn. 

A  petition  in  the  nature  of  a  partnership 
bill  for  an  account  and  distribution  of  as- 
sets, and  making  a  casualty  company  de- 
fendant and  asking  injunction  against  it, 
states  but  one  cause  of  action.  The  injunc- 
tion is  incidental  to  tbe  main  relief:  XVat- 
«m  T.  Brtmm,  8  O.  N.  P.  330,  U  O.  D.  (IT. 
P.)  800.    See  also  Fabtnebship. 

This  court,  though  without  original  juris- 
diction of  suits  for  injunction,  may,  in  an 
original  action  in  quo  warranto  to  determine 
the  right  of  rival  tioards  to  exercise  official 
functions,  grant  an  ancillary  injunction  to 
protect  those  having  the  prima  facie  right 
from  interference  by  other  claimants  during 
the  pendency  of  such  original  action:  State. 
v.  Board  of  Deputy  State  Superinsora,  70 
O.  S.  341,  IV  Longsdorf's  Kotes,  974.  See 
also  OOUBTS. 

P.    AOAINST  AMITBATION. 

An  injunction  will  not  lie  against  a  pro- 
posed arbitration:  White  v.  Mann,  5  0.  N. 
P.  386,  9  O.  D.  (N.P.)  407. 

A  court  of  equity  will  not  enjoin,  tempo- 
rarily, the  enforcement  of  an  award  of  arbi- 
trators, unless  it  be  shown  tliat  the  award  is 
void  because  of  fraud  on  tlie  part  of  the 
arbitrators  or  in  the  arbitration:  Hotel  Co. 
V.  McClain,  3  O,  N.  P.  247,  4  O.  D.  (X.P.) 
300. 


Injunction  will  not  be  granted  against  an 

arbitration  on  the  ground  that  the  submis- 
sion includes  matters  as  to  which  one  of 
the  parties — being  statutory  trustees — have 
no  power  to  submit.  Nor  will  tbe  injunction 
issue  as  to  such  illegal  part,  for  an  award 
thereon  would  be  void  and  set  aside  on  peti* 
tion:  Cincinnati  v.  Railway,  6  O.  C.  C.  247, 
3  O.  C.  D.  438  [affirmed,  on  opinion  of 
circuit  court,  Cincinnati  v.  Bishop,  52  O. 
S.  637].  See  also  Abbitbatiok. 

Q.  Agaikbt  Judombkts. 
1.   When  Proper. 
(a)    Valid  Judgmentt. 

Injunction  will  not  lie  to  prevent  enforce- 
ment of  a  judgment  or  a  lien  for  alimony: 
Lemert  V.  Lemert,  2  O.  C.  C.  (N.S.)  233, 
15  0.  C.  D.  253. 

A  mortgagee  of  a  railroad  property  can 
not  enjoin  a  creditor  from  enforcing  a 
judgment  lien:  Ooc  r.  Bank,  10  O.  S.  412, 
II  Longsdorf's  Kotes,  447. 

Injunction  wilt  not  lie  to  restrain  the  col- 
lection of  a  judgment,  where  tbe  attom^s 
entered  into  a  compromise  of  the  cause  in 
ignorance  of  the  fact  that  a  judgment  bad 
already  been  entered  therein,  and  the  defaid- 
ant  now  tbreatenB  to  eollMt  his  judgment 
and  refuses  to  abide  by  the  compromise: 
Boyle  T.  Beattie,  13  Dec.  Rep.  1027,  2  C.  S. 
C.  R.  490. 

The  provision  of  O.  C,  {  10460,  that  a 
jud^ent  in  an  action  for  forcible  entry 
and  detainer  shall  not  be  a  bar  to  a  second 
action,  constitutes  an  exception  to  the  gen- 
eral rule  that  equity  will  not  enjoin  the 
enforcement  of  a  judgment  where  a  defense 
at  law  was  available;  and  if  the  facts  al- 
leged by  one  praying  for  an  injunction 
against  the  enforcement  of  such  a  judgment 
entitle  him  to  a  decree  quieting  his  title 
or  fixing  the  extent  of  his  title,  injunction 
which  is  merely  ancillary  to  the  main  issue 
of  title,  will  lie  until  the  question  of  title 
has  been  determined:  Foster  v.  Ellison,  12 
O.  C.  C.   (N.S.)   399,  21  0.  C.  D.  513. 

Whether  a  motion  will  lie  to  vacate  a 
temporary  restraining  order  enjoining  exe- 
cution of  a  judgment  by  a  justice  of  the 
peace  for  restitution  of  demised  premises  to 
the  owner  of  the  fee,  depends  solely  on  the 
question  whether  the  justice  had  jurisdic- 
tion to  render  such  a  judgment:  Ellison  v. 
Foster,  19  O.  D.  (N.P.)  849,  6  O.  L.  R. 
666  [affirmed,  Foster  T.  Ellison,  12  O.  C. 
C.  (N.S.)  399,  21  O.  C.  D.  613]. 

Injunction  will  be*  refused  to  restrain  the 
enforcement  of  a  judgment  of  a  justice  of 
peace,  no  misconduct,  fraud  or  collusion  be- 
ing <jiargeable  to  tbe  defendant  or  hia  at- 
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torneys:  Dixon  v.  Vamiah  Co.,  10  Dec.  Rep. 
481,  21  Bull.  25S. 

Equity  can  grant  a  new  trial  of  a  caae  at 
law  to  a  party  who  lost  his  appeal  by  the 
clerk's  mistake  in  drawing  the  appeal  bond, 
he  having  a  meritorious  case  or  defenBe,  nnd 
equity  wilt  retain  the  case  and  try  it:  ', 
Oliver  T.  Pray,  4  O.  175,  I  LongBdorf'e  Notes, 
214. 

If  a  matter  properly  triable  at  law  has 
been  there  tried,  equity  can  not  correct  the 
decision  in  the  absence  o<  fraud  or  accident: 
Lieby  v.  Parka,  4.  O.  469,  I  LongBdorfB 
Notes.  236. 

A  Judgment  lien  where  there  was  no  serv* 
ice  of  summons  on  the  defendant  will  not 
be  decreed  invalid  by  a  court  of  equity  un- 
less a  meritorious  defense  is  shown,  if  the 
defendant  bad  actual  knowledge  of  the 
pendoicy  of  the  action,  and  there  was  no 
misconduct,  for  a  new  action  would  have  the 
same  result:  Gifford  y.  Morriaon,  37  O.  S. 
602,  III  Longsdorfs  Notes.  932  [affirming 
Oifford  V.  Morrison,  4  Dee.  Bep.  153,  1 
Cler.  L.  Rep.  77]. 

A  person  setting  an  injunction  against  a 
judgment  at  law  upon  a  written  contract 
claiming  that  the  contract  by  mistake  called 
for  a  larger  sum,  or  a  different  currency 
than  he  had  agreed  to  pay,  must  show  an 
offer  to  pay  the  amount  he  admits  to  be  due, 
and  a  continued  readiness  to  do  so.  That 
defendant  had  stated  that  he  would  not  re- 
ceive such  payment  does  not  excuse  failure 
to  tender  it:  Edtcards  v.  Morris,  1  0.  524, 
1  Longsdorfs  Notes,  99. 

A  suit  to  enjoin  a  judgment  by  confession 
on  a  forged  cognovit  is  not  abated  by  the 
pendency  of  a  suit  by  the  defendant  to  sell 
land  under  the  judgmrat,  for  the  former  at- 
tacks all  executions  anywhere  on  the  void 
judgment,  while  this  defense  to  the  latter 
suit  only  reaches  its  enforcement  in  one 
county  or  on  one  tract:  Waite  v.  Ellis,  5 
O.  N.  P.  416,  8  O.  D.  (N.P.)  51. 

A  suit  to  quiet  title  brought  by  A  against 
B  will  not  prevent  B  from  bringing  forcible 
entry  and  detainer  against  A  for  the  same 
premises.  B  can  not  be  deprived  of  his  sum- 
mary remedy  unless  an  injunction  was 
granted  against  so  doing.  Execution  of  the 
judgment  in  the  forcible  entry  may,  however, 
be  enjoined:  Oladwll  v,  Hume,  18  0.  C. 
C.  845,  0  O.  C.  D.  767.  See  also  Abatement 
Ain>  REmciB  or  AcnoNB. 

(b)    Voidable  and  Srroneoua  Judgmmta. 

A  judicial  error  made  by  a  court  of  last 
resort  can  not  be  corrected  by  a  bill  in 
equity  and  no  injunction  will  lie:  Stiver  v. 
aUver,  3  O.  10,  I  Longsdorfs  Notes,  144; 


Spencer  T.  King,  5  O.  182,  I  Longsdorfs 
Notes,  261. 

A  judgment  rendered  upon  default  against 
a  married  woman,  in  an  action  to  which 
coverture  would  have  been  a  defense,  is  not 
void,  but  voidable;  and  the  enforcement  of 
such  judgment  will  not  be  enjoined,  unless 
some  equitable  ground  of  relief  be  shown, 
such,  for  instance,  as  fraud  or  coercion: 
McCurdy  v.  Baughman,  43  O.  S.  78,  IV 
Longsdorfs  Notes,  140. 

So  long  as  a  voidable  judgment  i^inst 
a  married  woman  rmains  in  full  force  and 
is  unsatisfied,  its  enforcement  in  any  proper 
action  or  proceeding,  or  by  any  lawful  proc- 
ess will  not  be  enjoined,  unless  some  equi- 
table grounds  of  relief  be  shown  such  as 
fraud,  collusion,  or  coercion:  Hart  v.  Mono- 
han,  70  O.  S.  189,  IV  Longsdorfs  Notes, 
972  [approving  and  following,  MeOurdy  V. 
Baugkman,  43  0.  S.  78.  IV  Longsdorfs 
Notes,  140]. 

Injunction  lies  to  enjoin  the  collection  of 
a  judgment  fraudulently  entered:  ffilde- 
brand  v.  Windiaok,  0  Dec  Rep.  784,  4  Bull. 
289. 

The  amount  equitably  due  must  be  ten- 
dered to  enjoin  a  judgment  at  law  for 
usury:  Shelton  v.  Oill,  11  O.  417,  I  Longs- 
dorfs Notes,  576;  Raina  v.  Scott,  13  0.  107, 

I  Longsdorfs  Notes,  626. 

The  complaiuaut  should  hare  tendered  the 
amount  justly  due,  but  the  objection  not  be- 
ing made  until  after  hearing  will  not  be  con- 
sidered :  Brockvxiy  v.  Clark,  6  0.  45,  X 
Longsdorfs  Notes,  321. 

Sureties  against  whom  a  judgment  was 
taken  by  a  bank  on  a  bond  wholly  void  for 
usury,  on  warrant  of  attorney  without 
notice,  can  not  impeach  the  judgment  for 
usury  without  tendering  the  amount  justly 
due  either  by  original  bill  or  by  cross  bill 
when  the  bank  seeks  to  subject  securities: 
Bank  V.  Stevens,  1  0.  8.  233,  I  Longsdorfs 
Notes,  966;  Bank  v.  Stevens,  6  O.  8.  262, 

II  Longsdorfs  Notes,  236. 

The  doctrine  that  a  party  seeking  af- 
firmative relief  in  a  court  of  equity  against 
a  usurious  contract  must  do  equity  by  ten- 
dering the  just  amount,  does  not  apply  to 
parties  strictly  on  the  defensive,  as  other  lien- 
holders  resisting  foreclosure  of  a  mortage, 
as  being  wholly  void  for  usury :  Bank  v.  Bell, 
14  O.  S.  200,  II  Longsdorfs  Notes,  646.  See 
also  Iktebest  akd  Usubt. 

A  justice's  judgment  that  a  lease  has 
terminated  and  the  defendant  is  holding 
after  his  term,  if  beyond  bis  power  to  adju- 
dicate, is  nevertheless  merely  erroneous  and 
not  void  for  want  of  jurisdiction,  and  hence 
not  enjoinable,  for  he  had  jurisdiction 
of  the  original  case  and  the  parties,  and 
such  evidence  showing  that  the  action  was 
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miacoiK^Ted,  merely  shows  an  erroneous 
exoreisd  of  powers  conferred:  Brennen  v. 
out,  6  O.  N.  P.  1,  9  O.  D.  (N.P.)  18.  See 

ftlBO  FOBOIBLE  ENTBT  DbTAIKEB. 

The  remedy  under  G.  C,  8  11631,  authoriz- 
ing a  court  to  vacate  its  own  judgment  for 
fraud  practiced  by  the  successful  party  in 
ohtaining  it,  is  cumulative  to  an  original 
action  to  impeach  or  enjoin :  Bank  of 
Wooster  V.  8ieveM,  1  O.  S.  233,  I  Longs- 
dorf'a  Notes,  966;  Coatet  v.  Bank,  23  O. 
S.  415,  ni  Longsdorfs  Notes,  131;  Darat 
V.  Phillips,  41  O.  S.  514,  IV  Longsdorf's 
Notes,  75;  Wheeler  v.  White,  2  Dec.  Rep. 
684,  4  W.  L.  M.  110.    See  also  Judouent. 

Coverture  not  pleaded,  even  before  a 
justice,  does  not  make  a  judgment  void,  but 
voidable,  and  its  enforcement  vill  not  be 
enjoined  unless  some  equitable  ground  of  re- 
li^  as  fraud,  or  coercion,  is  shown :  Mc- 
Ourdy  v.  Baughman,  43  O.  S.  78,  IV  Longs- 
dorf's Notes,  140.  See  also  Hitbband  and 
Wife. 

(c)    Void  Judgment. 

A  aherifF  may  be  enjoined  from  selling 
goods  levied  under  a  void  judgment:  Wood 
T.  Stanberrjf,  21  O.  8.  142,  III  Longsdorf's 
Notes.  15. 

Court  of  equity  will  enjoin  further  pro- 
eeodings  upon  void  judgment:  Sigler  v. 
Shaffer,  9  O.  C.  a  (K.B.)  267,  19  0.  C.  D. 
428. 

A  Toid  domestic  judgment  entered  on  a 
forged  eognorit  not  without  notice  may  be 
enjoined:  Woite  t.  flits.  S  O.  N.  P.  416,  8 
O.  D.  (NJ».)  61. 

A  judgment  of  the  justice  of  the  peace 
rendered  during  interim  of  terms  is  void 
and  sfaonld  be  enjoined:  Buahnell  y.  Soon, 
8  0.  C.  a  (N.S.)  163,  18  0.  C.  D.  367  [af- 
firmed, without  opinion,  Koon  v.  BiuhneU, 
71  O.  8.  621]. 

Injunction  will  lie  where  judgment  of 
justice  of  peace  is  iu>t  voidable  but  void: 
Donm  T.  Oolimt,  8  O.  N.  P.  (N.S.)  169,  19 
O.  D.  (N.P.)  406.  64  Bull.  91. 

Whether  a  motion  will  lie  to  vacate  a 
temporary  restraining  order  enjoining  execu- 
tion of  a  judgment  by  a  justice  of  the  peace 
iot  restitution  of  demised  premises  to  the 
owner  of  the  fee,  depends  solely  on  the  ques- 
tion whether  the  justice  had  jurisdiction  to 
render  such  a  judgment:  Ellition  v.  Foster, 
19  0.  D.  (N.P.)  849,  6  O.  L.  R.  666  [af- 
firmed, Foster  v.  Elliaon,  12  O.  C.  C.  (N. 
S.)  399,  21  0.  C.  D.  513]. 

An  injunction  will  not  lie  to  restrain  the 
enforcemmt  of  a  void  judgment  of  a  justice 
of  peace  on  the  ground  that  it  was  void  for 
want  of  jurisdiction,  when  the  identical 
question  was,  or  could  have  been,  determined 
in  a  proceeding  brought  for  leave  to  file  a 


petition  in  error  in  the  court  of  common 
pleas:  Brennen  v.  Oi*t,  6  O.  N.  P.  I.  9  O. 
D.  (N.P.)  18. 

But  an  injunction  will  not  lie  against  an 
action  on  a  foreign  judgment  void  for  want 
of  jurisdiction:  Nicola  Avs.  T.  flambriefc, 
17  O.  D.  (N.P.)  377. 

A  void  judgment  is  not  validated  by  the 
reversal  by  the  circuit  court  of  a  decree  of 
the  court  of  common  pleas  enjoining  the 
collection  of  such  void  judgment:  Greene  v. 
Railroad  Co.,  62  0.  8.  67.  IV  Longidorfs 
Notes,  824. 

2.    Laches  of  Complainant. 

Chancery  will  not  relieve  against  a  judg- 
ment at  law  and  grant  a  new  trial,  where 
the  matt^  complained  of  arose  in  any  way 
from  the  negligence  of  the  complainant : 
Qrten  v.  Dodge,  6  O.  80, 1  Longsdorf  s  Notes, 
323. 

An  Ohio  court,  having  jurisdiction  of  the 
parties  to  an  Ohio  judgment  which  has  be- 
come inoperative,  can  enjoin  the  judgment 
creditor  from  proceeding  in  another  state 
to  enforce  the  judgment  against  the  prop- 
erty of  the  debtor  in  such  state:  Manahan 
V.  iTflr*.  2  O.  C.  C.  (N.S.)  606,  14  0.  C.  D. 
527. 

A  judgment  at  law  will  not  be  oijoined 
on  facts  that  could  have  been  set  up  in 
defense  at  law.  but  were  not  by  n^lect: 
Wood  r.  Arehar,  2  0.  22. 1  Longsdorf  s  Notes. 
104. 

Or  where  the  party  by  ignorance  of  law 
omitted  to  defend:  i)iK!fctniII  V.  ZMnmermoii, 

2  O.  23.  I  Longsdorfs  Notes.  104. 

Or  mistook  his  defense  at  law:  Ahhott  v. 
BugheB,  3  O.  278,  I  Longsdorfs  Notes.  168. 

But  in  so  far  as  t^e  judgment  it  for  the 
benefit  of  another  party  to  whom  nothing  is 
due  it  may  tie  oijoined:  Alibatt  t.  Hughes, 

3  0.  278.  I  Longsdorfs  Notes,  168. 

Or  where  he  failed  to  be  present  and  de- 
fend by  reason  of  misinformation  of  hia 
council:  Dorflinger  T.  O&il,  2  0.  311.  I 
Longsdorfs  Notes,  129. 

Or  where  he  mismanaged  by  miscalculat- 
ii^  the  effect  of  his  evidence:  Pollard  v. 
CoUier,  8  O.  43,  I  Longsdorf's  Notes,  412. 

Or  n^lected  to  set  up  a  defense  of  usury 
in  a  loan:  Morgan  v.  England,  W.  118,  I 
Longsdorf's  Notes,  0. 

Or  failed  to  show  that  the  bond  in  judg* 
ment  was  procured  from  him  while  intoxi- 
cated :  Lacy  v.  Oarrard,  2  0. 7,  I  Longsdorfs 
Notes,  103. 

A  judgment  entered  on  an  award  can  not 
be  enjoined  fot  error,  surprise,  partiality  in 
the  evidence  at  the  arbitration,  for  all  these 
should  have  been  urged  against  the  entering 
of  the  judgment,  and  thus  the  remedy  at 


Digitized  by  Google 


SMS 


ummoTioir  it. 


S9«4 


Ikw  mu  adequate:  Johnson  t.  Lmtghead,  T. 
81. 

A  husband  pereonaUy  served  in  an  action 
of  divorce  and  alimony,  in  which  alimony 
was  adjudged  against  him,  can  not  obtain 
an  injunction  against  the  decree  on  the 
ground  that  by  a  previous  agreement  he  had 
conveyed  property  to  the  wife  in  full  satis- 
faction of  all  cbiims  against  him  as  hus- 
band, and  that  he  did  not  know  that  alimony 
was  asked  for.  The  failure  to  set  up  the 
defense  was  hie  own  neglect:  Voight  v. 
VoigMy  6  Dee.  Rep.  1127,  10  Am,  L.  Rec.  564. 

If  a  judgment  creditor,  out  of  forbearance, 
omits  to  levy,  it  is  not  fraud  in  another 
creditor  knowing  this,  and  in  order  to  get 
a  preference  to  obtain  a  judgment  by  con- 
fession and  levy;  equity  can  not  prevent  the 
legal  preference:  Rigga  v.  Vandever,  W.  320, 
I  Loi^orf  a  Notes,  26. 

A  judgmott  on  a  oontract  taken  while 
defendant  was  an  infiuit  should  be  remedied 
by  writ  of  error,  and  if  he  has  slept  on  his 
rights  ten  years  until  that  ia  barred, 
equity  will  not  aid  him,  else  every  law  case 
would  after  laches  be  reviewed  in  equily: 
Olark  T.  Bond,  W.  282,  I  Longsdorfs  Notes, 
22. 

That  a  person  has  by  mistake  prosecuted 
a  groundless  action  of  replevin,  and  thus 
been  subjected  to  judgment  for  the  value  of 
the  property,  will  not  warrant  equity  in 
relieving  against  it:  Loice  v.  Lowry,  4  0. 
77.  I  Long^orf's  Notes,  204. 

A  judgment  for  plaintiff  in  ejectment  will 
not  be  enjoined  on  the  ground  that  since 
the  trial  the  defendant  had  in  part  procured 
the  \ega\  title  and  would  soon  procure  a 
perfect  legal  title,  though  it  might  furnish 
ground  for  a  new  trial  in  the  court  of  law: 
Tremper  T.  Barton,  18  0.  418.  I  Longsdorf's 
Notes,  868. 

R.   To  Restbair  Cbiuinal  Pboceedings. 

A  court  of  equity  will  not  interfere  with 
criminal  prosecutions  pending  or  contem- 
plated unless,  with  other  necessary  conditions, 
violations  of  property  rights  are  clearly 
threatened.  Such  rights  must  necessarily  be 
those  of  the  party  invoking  the  action  of 
the  court:  Distilling  Co.  v.  Brown,  8  O.  N. 
P.   (N.8.)  105,  19  O.  D.  (N.P.)  661. 

A  court  of  equity  will  not  interfere  with 
an  executive  of&cer  charged  with  the  duty 
of  protecting  the  public  from  violations  of 
penal  statutes  and  prosecuting  the  violators 
thereof,  so  long  as  such  ofiBcer  acts  reason- 
ably and  in  good  faith  within  the  executive 
discretion  conferred  on  him  by  his  office: 
Distilling  Co.  v.  Broton,  8  0.  N.  P.  (N.S.) 
105,  10  O.  D.  (NJP.)  661. 


Injunction  will  not  lie  to  prevent  enforce* 
ment  of  the  county  local  option  law,  as  an 
adequate  remedy  at  law  is  afforded  in  a 
criminal  prosecution  under  the  act:  Qasa- 
man  v.  Kerns,  7  0.  N.  P.  (N.S.)  626,  19 
O.  D.  (N.P.)  317  [affirmed,  without  opinion, 
Gttssman  v.  Kerns,  81  0.  S.  496]. 

A  court  of  equity  is  without  jurisdiction 
to  enjoin  the  police  department  and  mayor 
from  acting  within  their  discretion  in  the  en- 
forcement of  law:  Sahmidt  v.  Brennan,  4  0. 
N.  P.  (N.S.)  239,  16  O.  D.  (N.P.)  623. 

A  court  of  chancery  will  not  grant  an  in- 
junction to  enjoin  the  violation  of  the  Sun- 
day closing  law:  Fisker  t.  ffotel  Co.,  4  O. 
N.  P.  380,  7  0.  D.  (N.P.)  67. 

Injunction  will  not  lie  to  restrain  a  mnnie- 
ipal  corporation,  its  mayor  and  marshal 
from  enforcing  an  ordinance  prohibiting  the 
sale  of  Intoxicating  liquor  within  the  munic- 
ipality: Arnold  T.  Tan  Wert,  3  O.  C.  C. 
645,  2  0.  C.  D.  314. 

If  the  ctnnplainanf  8  right  at  law  is  estab- 
lished by  judicial  declaration  that  the  ordi- 
nance is  void,  injunction  would  doubUess 
iaaoe  to  prevent  a  multiplicity  of  prosecu- 
tions: Arnold  T.  Van  Wert,  3  0.  C.  G.  54S, 
2  O.  C.  D.  314. 

The  well  established  rule  that  injunction 
will  not  lie  against  criminal  proceedings  is 
applicable  to  proceedings  brought  before  the 
mayor  of  a  village  against  violators  of  the 
local  option  law  in  a  neighboring  city;  and 
defendants  in  such  actions  must  have  resort 
to  their  remedy  at  law:  Pou?ell  v.  AahvUle, 
11  O.  N.  P.  (N.S.)  S60,  21  O.  D.  (N.P.) 
434. 

The  operation  in  a  residence  neighborhood 
of  a  recently  established  manufacturing 
plant,  which  is  entirely  open,  and  is  equipped 
with  noisy  machinery,  and  fills  the  air  with 
fine  marble  and  granite  duet,  a  menace  to 
health,  and  creating  much  discomfort,  will 
be  enjoined  upon  the  petition  of  the  owner 
and  occupant  of  adjoining  residence  property: 
Amlung  v.  Lang,  22  0.  D.  (N.P.)  61,  8  0. 
L.  R.  286. 

The  court  has  jurisdiction  to  issue  an  in- 
junction to  prevent  the  distribution,  by 
pickets  in  a  labor  union  boycott,  of  cards 
warning  patrons  of  a  hotel  and  saloon  not 
to  patronize  the  same,  and  threatening  to 
publish  the  names  of  all  who  do  so.  But 
mere  peaceable  persuasion,  oral  or  printed, 
not  accompanied  by  any  violence  or  form  of 
intimidation  will  not  be  enjoined:  McCor- 
mick  V.  Local  Unions,  13  0.  C.  C.  (N.S.) 
545,  22  0.  G.  t>.  166. 

A  city's  right  to  arrest  for  exhibiting 
without  license  is  not  a  right  to  close  the 
place  before  a  conviction,  and  an  injunction 
to  the  extent  of  preventing  an  illegal  inter- 
ference witii  property,  but  not  against  the 
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arrest,  will  be  granted:  Ryan  v.  Jaeoh,  8 
Dec.  Rep.  167,  6  Bull.  139. 

An  injunction  will  not  be  issued  against 
the  food  commissioner  on  charges  of  ma- 
liciouBly  prosecuting  everyone  who  sold 
plaintiff's  commodity,  and  threatening  such 
prosecutions,  and  making  false  and  libelous 
publications  as  to  the  nature  of  such  com- 
modity. Officers  of  the  state  can  not  be 
restrained  in  equity  on  the  ground  that  their 
acts  under  a  statute  affects  property  rights 
and  libels  a  business:  Food  Go.  v.  McNeal, 
1  O.  N.  P.  266,  4  0.  D,  (N.P.)  358. 

The  arrest  of  one  who  is  maintaining  a 
bakoy  below  ground  would  not  cause  him 
■ueh  irreparable  injury  as  would  warrant  a 
court  of  equity  in  preTenting  a  threatended 
arrest  by  injunction:  Bernhardt  v.  Keanu, 
12  O.  N.  P.  {N.S.)  298,  22  0.  D.  (N.F.) 
TOT. 

The  constitntionaliiy  of  a  law  may  be 
determined  on  a  motion  to  dissolve  an  in- 
junction restraining  proceedings  under  it 
where  the  probable  loss  to  plaintiff  is  hard- 
ly susceptible  of  ascertainment  or  compensa- 
tion. And  enforeement  ot  an  invalid  penal 
statute  involving  destruction  of  property  will 
be  granted:  French  v.  ffhWley,  7  O.  N.  P. 
26,  0  O.  D.  (N.P.)  181. 

A  court  of  equity  is  not  warranted  in 
interfering  by  injunction  to  prevent  a  search 
and  seizure  under  O.  C,  {6160  (98  v.  12), 
because  Uie  officials  are  insolvent,  nor  be- 
cause the  property  is  of  great  value : 
Behmidt  T.  Brnrnon,  4  O.  N.  P.  (N.S.)  239, 
16  0.  D.  (N.P.)  623.  See  also  Iktoxicatino 
Liquor. 

Whether  or  not  certain  vessels  and  fix- 
tures in  a  building  are  used  for  the  unlaw- 
ful sale  of  intoxicating  liquors  and  as  such 
liable  to  seizure  and  destruction  under  G. 
C,  $6169  (98  V.  12),  is  a  question  for  the 
mayor's  court  in  which  proceedings  are  in- 
stituted; it  can  not  be  determined  in  an 
action  to  enjoin  such  search  and  seizure : 
Schmidt  v.  Brenrum,  4  O.  N".  P.  (N.S.)  239, 
16  O.  D.  <N.P.)  623. 

S.   Against  Illboal  and  Criminal  Acts. 

Equity  is  not  the  forum  to  enforce  crimi- 
nal laws:  Boiler  <£  Engine  Co.  v.  Benner,  14 
O.  D.  (N.P.)  357. 

While,  ordinarily,  equity  will  not  enjoin 
the  commission  of  a  crime,  yet  where  the 
action  complained  of,  in  addition  to  its 
criminal  element,  also  involves  an  invasion 
of  property  rights  of  individuals,  equity  will 
interfere  by  injunction  to  preserve  and  pro- 
tect such  rights:  Shaic  v.  Loan  and  Trust 
Corporation,  5  O.  N.  P.  411,  8  O.  D.  (N.P.) 
610;  Brewing  Co.  v.  Oiblon,  1  O.  N.  P.  (N. 
S.)  377,  14  0.  D.  (N.P.)  303. 


A  violation  of  law,  as  by  operating  an 
amusement  park  with  merry-go-rounds  and 
scenic  railway  on  Sunday,  is  not  enjoinable: 
Fisher  V.  Hotel  and  Amusement  Co.,  4  O.  N. 
P.  329,  7  0.  D.  (N.P.)  67. 

A  court  of  equity  has  no  jurisdiction  in 
a  divorce  proceeding  to  issue  an  injunction 
against  criminal  or  immoral  acta  unless  such 
acts  incidentally  interfere  with  prop^ly 
rights,  or  the  custody,  management  or  pro- 
tection of  children:  Hau>k»u>orth  t.  Hawka- 
worth,  11  O.  D.  (N.P.)  817. 

Property  rights  of  partners  in  illc^I 
business  will  not  be  protected  by  injunction : 
Backenetoe  v.  Backenstoe,  14  O.  D.  (N.P.) 
363. 

Where  a  tenant  has  forfeited  his  lease  by 
reason  of  an  unlawful  sale  of  liquor  on  the 
premises  and  hig  continued  possession  and 
use  of  the  premises  for  selling  liquor  is 
likely  to  endanger  the  landlord's  title  by 
placing  a  statutory  lien  thereon,  the  tenant 
being  insolvent,  the  landlord  may  seek  pro- 
tection in  equity  by  injunction:  Mouer  v. 
Btehel,  9  O.  C.  C.  (N.vS.)  217,  19  O.  C.  D. 
487. 

A  court  of  equity  will  not  lend  its  aid  to 
one  monopoly  as  against  another,  permitting 
one  party  to  drive  another  out  of  business 
by  underselling  him:  Kuhn  T.  Bpiee  Co.,  8 
O.  N.  P.  680,  10  O.  D.  (N.F.)  202;  Kuhn 
V.  Bpice  Co.,  13  O.  C.  0.  647,  7  O.  C.  D.  289. 

A  contract  hiring  out  a  workhouse  con- 
vict, violating  O.  C,  §  2244,  which  limits 
the  number  that  can  be  hired  out,  is  not 
to  be  remedied  by  injunction  against  its 
execution,  but  in  an  action  subsequent  to 
its  execution  by  the  labor  commissioner  and 
attorney  general,  as  provided  in  the  statute: 
Fitzpatrick  v.  Brttsh  <€  Wire  Goods  Co.,  5 
O.  N.  P.  165,  7  0.  D.  (N.P.)  216. 

Plaintiff,  in  an  action  to  enjoin  an  illegal 
combination  under  the  anti-trust  law  and 
for  damages  can  not  refuse  to  disclose  the 
names  of  dealers  from  whom  he  has  suc- 
ceeded in  obtaining  a  partial  supply  of  the 
goods  the  combination  has  refused  to  fur- 
nish him:  Jones  V.  Qoode,  7  O.  C.  C.  (N.S.) 
589,  18  O.  C.  D.  475. 

Injunction  will  not  lie  to  restrain  criminal 
prosecution  except  as  far  as  may  be  neces- 
sary to  protect  private  property:  Bernhardt 
V.  Keams,  12  O.  N.  P.  (N.S.)  298,  22  0. 
D.  (N.P.)  707. 

Although  it  is  not  within  the  province  of 
equity  to  enjoin  the  mere  threatened  com- 
mission of  a  crime,  yet  when  its  commission 
would  result  in  the  destruction  of  property 
or  interfere  with  the  rights  of  persons  to 
conduct  their  business,  equity  will  interpose 
for  their  protection:  Brewing  Co.  T.  Oiblon, 
1  O.  N.  P.  (N.S.)  377,  14  O.  D.  (N.P.)  306. 
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T.  To  msiSAUT  A.  Lima.. 

Courts  of  equity  will  not  grant  an  in- 
junction to  restrain  a  threatened  libel : 
Grocery  Co,  v.  Wholeaale  Grocers'  Associa- 
tion, 7  O.  N.  P.  868,  S  O.  D.  (N.P.)  582; 
Bigg«  T.  Waiter^  Alliance,  5  O.  N.  P.  386, 
8  O.  D.  (N.P.)  565;  Food  Co.  V.  Mcyeat, 
1  O.  N.  P.  266»  4  O.  D.  (N.P.)  358;  Dopp 
T.  DoUy  g  Dec.  Kep.  428.  13  Bull.  S35; 
Richter  Bros.  T.  Tailors^  Union,  11  Dec.  Sep. 
4S,  24  Bull.  180. 

A  court  of  chancery  has  no  jurisdiction 
to  restrain  the  publication  of  a  lewd, 
obscene,  and  lascivious  pamphlet  merely 
because  it  is  libel,  and  will  injure  plain- 
tiff in  his  reputation:  Judaon  T.  Zurhorst, 
10  0.  C.  C.  {N.S.)  289,  20  0.  C.  D.  9. 

LibelouB  placardSi  maliciously  displayed 
in  front  of  plaintifTs  place  of  business, 
urging  people  not  to  patronize  it,  as  beii^ 
unfair  to  nnionista,  are  not  enjoinable.  If 
the  street  is  obstructed  thereby  plaintiff  must 
show  special  damage  different  front  the  pub- 
lic in  order  to  enjoin:  Rigg$  r.  Waiter^ 
AlKanee,  5  0.  N.  P.  386,  8  0.  D.  (N.P.)  565. 

Libels  upon  plaintiff's  busineea  are  not 
enjoinable,  although  circulation  thereof  has 
already  been  begun:  (Jrocery  Co.  v.  Whole- 
sale Orocera'  Association,  7  O,  N.  P.  668,  S 
O.  D.  (N.P.)  582. 

A  court  of  equity  will  enjoin  the  carrying 
on  of  an  established  business  in  the  old 
firm  name,  where  such  business  is  trans- 
ferred without  the  good  will  passing  to  the 
purchaser,  and  such  purchaser  will  be  en- 
joined from  advertising  under  the  old  firm 
name,  and  from  publishing  thereby  any 
libelous  matter  affecting  the  credit  or  busi- 
ness standing  of  the  seWer : 'Christy  v.  Oroves, 
3  0.  N.  P,  293,  2  O.  D.  (N.P.)  384. 

The  fact  that  in  an  action  for  an  injunc- 
tion one  of  the  grounds  of  complaint  is, 
tiiat  the  defendants,  acting  under  an  un- 
constitutional statute,  are  about  to  publish 
a  libel,  does  not  deprive  a  court  of  equity 
of  jurisdiction  in  that  behalf:  Chemical  Co. 
Y.  Calvert,  7  O.  N.  P.  (N.S.)  103,  18  O. 
D.  (N.P.)  583. 

Injunction  does  not  lie  to  restrain  libel  to 
business  or  character  though  committed  and 
threatened  by  a  combination  of  persons.  It 
was  so  held  on  a  charge  that  a  trades-union 
was  injuring  plaintiff's  business  by  circulars 
statii^  that  he  could  not  turn  out 
satisfactory  work  because  he  employed  scab 
and  inferior  hands:  Rtdhter  t.  Tailor*a 
Union,  11  Dec.  Sep.  45,  24  Bull.  189. 

Libels  or  slanders — as  circulars  warning 
people  from  purchasing  plaintiffs  patent  as 
an  infringement  on  defendant's — is  not  with- 
in equity  jurisdiction  to  enjoin.  Art.  I,  1 19, 
of  the  Gonstitntion,  guarantees  freedom  of 


the  press  or  of  free  speech  except  by  actions 
for  damages:  Dopp  v.  Doll,  9  Dec.  Rep.  428, 
13  Bull.  335. 

The  constitutional  right  of  freedom  of 
speech  does  not  extend  to  prevent  enjoining 
libels  confessedly  false,  which  attack  a 
trader's  credit,  as  that  stock  purchased  from 
him  was  forced  by  his  creditor  at  sheriff's 
sale  or  at  bankrupt  sale:  Christy  v.  Oroves, 
3  O.  N.  P.  293,  2  0.  D.  (N.P.)  384. 

Libels  upon  plaintiff's  business  are  not 
enjoinable,  although  circulation  thereof  has 
already  been  begun:  Grocery  Co.  t.  Whole- 
sale Orooen^  Association,  7  0.  N.  P.  868, 
5  0.  D.  (N.P.)  682. 


U.   Other  Questions. 

The  practice  of  medicine  or  surgery  will 
not  be  enjoined  merely  because  such  practice 
is  unskillful  and  patients  may  be  injured 
rather  than  benefited  thereby,  or  because 
the  patients  are  deceived  by  false  claims  of 
skill:  Merz  v.  Murchiaon,  11  O.  C.  C.  (N.8.) 
458,  20  0.  C.  D.  646. 

R.  S.,  {4403e  (repealed  99  v.  611),  pre- 
scribing who  may  practice  medicine,  is 
designed  to  protect  the  public,  and  notwitli- 
standing  some  ineidentid  beneflta  result  to 
those  having  tke  necessary  qualifications  to 
practice  by  excluding  others  not  qualified, 
it  is  not  intended  to  confer  special  priTil^ges 
upon  licensed  practitioners  for  the  protec- 
tion Of  which  as  a  property  right  they  may 
invoke  equitiU>le  aid  to  restrain  unlawful 
competition  by  unlicensed  practitioners:  Jfers 
V.  Murohison,  11  O.  C.  C  (NK)  4S8,  20 
0.  C.  D.  846.    See  also  Physicians  and 

SUBOBONS. 

The  effect  of  filing  an  affidavit  of  bias  and 
prejudice  against  a  common  pleas  judge  is 
to  disqualify  him  from  presiding  at  the  trial 
of  the  cause,  and  a  declaration  by  the  judge 
in  open  court  of  his  intention  to  proceed 
with  the  trial,  notwithstanding  the  filing  of 
the  affidavit,  is  sufficient  ground  for  pro- 
ceeding in  mandamus  and  injunction;  State 
V.  Dirlam,  7  O.  C.  C.  (N.S.)  457,  18  O.  C.  D. 
60  [reversed,  without  opinion,  Dirlam  v. 
MoBride,  76  O.  S.  594].  See  also  Coubts. 

An  agent  with  power  to  draw  on  his 
employer  drew  drafts  and  sent  them  to  hi^ 
individual  creditors,  by  whom  th^  were 
put  in  a  bank  and  collected,  the  identical 
mon^  still  being  in  bank,  and  the  creditors 
not  having  parted  with  any  eonaideratloit 
for  them,  the  bank  may  be  enjoined  from 
paying,  and  the  money  decreed  to  the 
employer.  Indorsing  the  part  p^ment  on  a 
note  of  the  agent  is  not  parting  with  con- 
sideration :  Eapress  Co.  v.  Hough,  3  O.  N.  P. 
289,  3  0.  D.  (N.P.)  160.   See  also  AsKNor. 

Digitized  by  Google 


6969 


nrjuMOTioir  t. 


8970 


A  court  of  equity,  in  a  suit  to  enjoin 
further  operations  and  to  quiet  the  title  of 
the  leeeor  to  premises  under  an  expired  oil 
and  gaa  lease  and  extension  thereof,  will 
grant  the  relief  sought;  but  where  the  lessees 
have  made  an  effort  to  complete  a  first  well 
within  the  term,  and  have  met  with  delay 
hut  not  of  an  excuaahle  character  wliich 
would  extend  the  lease,  equity  will  permit 
the  completion  of  the  well  for  the  purpose  of 
ascertaining  the  results  of  the  work,  and 
will  apportion  the  cost  between  the  parties: 
HoUister  T.  Vandergnft,  18  O.  a  a  (KJ3.) 

see,  20  o.  c.  d.  759. 

Where  a  telephone  line  has  been  erected 
l^ong  a  highway  by  virtue  of  an  express 
agreement  with  the  grantor  of  the  present 
abatting  owner,  injunction  will  lie  against 
dertmotion  of  the  line  years  afterward  by 
the  present  owner^  because  of  failure  of  the 
company  to  accede  to  his  demand  for  a 
large  sum  aa  eompenaation  for  the  increaaed 
burden  upon  his  lands  arising  from  the 
erection  of  the  telephone  line:  Telephone 
Co.  T.  Hughes,  14  0.  C.  C.  (N.S.)  4S8,  23 
0.  C.  D.  406. 

An-  inqwctor  empU^ed  by  the  food  com- 
missioner  can  not  have  injunction  to  compel 
a  dealer  in  an  article  to  furnish  him  a  sample 
as  required  by  0.  0.,  1 12758.  The  remedy 
for  refusal  la  prosecution  under  succeeding 
sections,  and  is  exclusive.  It  is  not  a  case 
of  preventing  interference  with  an  officer, 
for  the  inspector  is  a  mere  employe:  State 
V.  Dairy  Co,,  62  0.  S.  123,  IV  Longsdorfs 
Notes,  826.    See  also  Foods  and  Dbuos. 

The  construction  on  land  bordering  a  rail- 
way viaduct  of  a  building  which  is  necessary 
to  the  use  and  enjoyment  of  the  land  and 
which  will  not  unreasonably  interfere  with 
the  operation  of  the  viaduct,  will  not  be 
enjoined  although  it  will  cause  some  in- 
convenience to  the  railway  company:  Rail- 
waj/  V.  Baum,  15  0,  C.  C.  (N.S.)  383,  23 
O.  C.  D.  462  [affirmed,  without  opinion, 
SaUroad  v.  Baum,  78  O.  S.  427]. 

An  injunction  against  the  stationing  of 
police  about  a  place  of  business  in  such  a 
manner  as  to  interfere  with  the  business 
carried  on  therein  will  be  refused,  where  the 
court  has  reasonable  ground  for  the  belief 
that  things  of  a  forbidden  character,  such  as 
gambling,  are  being  carried  on  in  connec- 
tion with  such  business,  and  the  plaintiff  in 
his  testimony  exhibits  a  lack  of  candor  and 
a  willingness  to  suppress  the  facts,  and 
otherwise  by  his  conduct  forfeits  his  claim 
on  a  court  of  equity:  Hirsch  v.  Hunt,  13 
O.  N.  P.  (N.S.)  137.  28  O.  D.  (N.P.)  143. 

Where  a  fence  has  been  recognized  for 
more  than  twenty-one  yeurs  as  the  true  line 
between  the  lands  of  adjacent  owners,  the 
procuring  by  one  of  the  owners  of  a  surv^ 


which  located  the  line  twelve  feet  over  on 
his  land,  together  with  a  verbal  direction 
given  by  him  to  the  adjoining  owner  to 
build  a  new  fence  on  the  new  line,  does  not 
estop  such  owner  from  afterward  insisting 
that  the  line  of  the  old  fence  shall  be  treated 
as  the  dividing  line;  and  in  such  a  case 
injunction  lies  to  restrain  the  adjoining 
owner  from  the  ancient  line:  Thomas  v. 
Webber,  13  0.  N.  P.  (N.S.)  301,  22  O.  D. 
(N.P.)  624. 

Mandatory  injunction  is  an  appropriate 
remedy  to  enforce  the  right  of  inspection  of 
a  petition  under  the  Brannock  Law :  Kricken' 
berger  v.  WUson,  3  O.  N.  P.  (N.S.)  179, 
15  0.  D.  {N.P.)  779.  See  also  Istoxicatiko 
Xjquob. 

When,  after  a  railroad  spur  track  was 
constructed,  vitii  full  knowledge  of  the 
turnpike  company,  and  maintained  across  a 
turnpike  for  five  years,  the  turnpike  com- 
pany tore  up  the  track,  the  railroad 
company  will  not  be  enjoined  from  relaying 
the  track,  and  the  turnpike  company,  liaving 
tacitly  acquiesced  in  laying  the  teack  and 
havuig  an  adequate  renedy  at  law,  mi^  be 
enjoined  from  tearing  it  up  whm  r^id: 
Turnpike  Oo.  v.  Railroad  Oo,,  12  0.  C.  D. 
723  [affirmed^  wittiont  opinion,  Turupike  Go. 
V.  BaOroad  Co.,  62  O.  S.  636].    See  also 

RAIES0AD6. 

A  court  of  eqniiy  will  not  interfere  by  in- 
junction to  enforoe  a  stale  equity:  Defiance 
Water  Oo.  T.  Defianee^  68  O.  8.  620,  IV 
Longsdorfs  Notes,  947  [following  Kellogg  v. 
Ely,  15  O.  S.  04,  II  Loi^orfs  Notes.  703]. 

Inasmuch  as  the  taking  of  depositions  la 
an  incident  to  the  prosecution  of  the  cause 
in  which  they  are  to  l>e  used,  the  prosecution 
of  which  was  prayed  for,  injunction  will  lie 
against  parties  to  the  proceeding  restraining 
them  from  proceeding  further  with  the  tak- 
ing of  such  depositions,  but  the  restraining 
order  can  not  be  made  to  extend  to  a  notary 
who  has  been  appointed  to  take  such  deposi- 
tions by  a  court  in  a  sister  state:  Cash  Regis- 
ter Oo.  V.  Heyne,  10  0.  N.  P.  (N.S.)  465. 
See  also  DiPOsmoNs. 

V.  JURISDICmON. 
A.   In  StTFBEiac  Ck)UBT. 

Under  the  constitution  of  this  state,  the 
general  assembly  can  not  confer  on  a  judge 
of  the  supreme  court  jurisdiction  at  chambers 
to  grant  or  dissolve  an  injunction  pending 
in  another  court:  Railtoay  v.  Hurdt  17  O.  S. 
144,  II  Longsdorfs  Notes,  823;  Kent  T. 
Mahaffy,  2  0.  S.  498,  I  Longsdorfs  Notes, 
1076;  Wheeler  v.  LyiM,  8  O.  S.  393,  11 
Lonipdorf  s  Notes,  3S2. 

The  allowance  of  an  injunction  1^  the 
suprone  court  in  a  case  on  error,  under 
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pending  error  proceedings  or  to  suspend  a 
dissolution  of  a  temporary  injunction:  Fur- 
niture Co.  T.  Railioay,  7  O.  N.  P.  640,  B  0. 
D.  (N.P.)  674. 

The  superior  court  of  Cincinnati  in  gen- 
eral term  baa  the  right  to  grant  a  tempo- 
rary reatraining  order  against  action  of  court 
in  special  term  where  important  or  difficult 
qnestion*  are  inT<dT«d:  Runch  v.  Cloud,  8  O. 
N.  P.  486,  11  O.  D.  (N.P.)  444. 

D.  Is  Fbcqatb  Coubt. 

This  jurisdiction  conferred  on  the  probate 
judge  to  grant  injuncUona  when  other  judges 
are  absent  is  constitutional:  Phelon  v.  Rail- 
way, 6  0.  0.  C.  646.  3  O.  0.  D.  267. 

£.    CONOUBBENT  JUBISDIOTIOK. 

Where  there  are  courts  of  equal  and  oon- 
current  jurisdiction,  the  court  possesses  the 
case  in  vhich  the  jurisdiction  first  attaehee: 
Sferritt  v.  Lake,  16  O.  373,  I  Longsdorfs 
Notes,  770. 


O.  C,  1 11877,  this  is  not  the  exercise  of 
original  jurisdictioQ,  but  of  appellate  juris- 
diction, and  is  intended  only  for  the  protec- 
tion of  the  rights  of  the  parties  in  the  suit 
or  matter  under  review.  Where  the  judg- 
moit,  for  the  reversal  of  which  error  is 
proseented  in  tiie  supreme  court,  is  pleaded 
as  an  estoppel  in  another  suit  between  the 
same  parties,  it  is  ctnnpetent  for  this  court 
to  eajoin  the  prosecution  of  such  suit  imtil 
the  case  in  error  is  determined:  Yeoman  v. 
Laelejf,  86  O.  S.  416,  ni  Longsdorfs  Notes, 
868. 

Finding  a  suit  in  the  common  pleas  wurt, 
the  supreme  court  had  no  constitutional 
jurisdiction  of  a  motion  to  dissolve  an  in- 
junction therein:  Orti^th  v.  OonmiaeionerB, 
20  O.  609.  I  Longsdorfs  Notes,  026. 

The  supreme  oourt  may  allow  a  tempor- 
ary injunction  in  the  exercise  of  its  appellate 
jurisdiction,  reqiecting  the  subject  of  action 
pending,  whenever  any  act  is  threatened 
which  would  render  the  judgment  ineffectual : 
Teoman  T.  LaaUy,  36  0.  S.  416,  III  Longs- 
dorfs Notes,  863  [followed  and  approved  in 
Wagner  v.  Aaittooy,  38  O.  8,  82,  ni  Longs- 
dorfs Notes,  950]. 

Where  the  relief  sought  in  the  court  below 
was  an  injunction  which  was  refused,  the 
supreme  court  may  proceed  to  render  the 
judgment  which  shouM  have  been  rendered 
below;  Wagner  v.  Railway,  38  0.  S.  32,  III 
Longsdorfs  Notes,  950. 

As  to  the  jnrisdiction  of  the  supreme 
court  to  grant  an  ancillary  injunction  in 
connection  with  quo  warranto,  see  State, 
em  reL,  v.  Buperviwre,  70  O.  S.  341,  IV 
LongsdOTf  8  Notes,  974. 

B.  In  Cibcutt  Coubt. 

If  the  common  pleas  court  grants  a  per- 
petual injunction  and  an  appeal  to  the  '■ir- 
euit  court  is  then  taken,  a  subsequent  viola- 
tion of  such  decree  should  be  punished  as 
a  contempt  by  the  circuit  court;  Menuess 
V.  Oaady  Co.,  77  O.  S.  386,  IV  Longsdorfs 
Notes,  1033. 

An  injunction  may  be  allowed  in  a  case 
pending  in  a  district  court  on  appeal.  The 
injunction  may  be  the  very  object  of  the 
suit — ^the  final  decree  sought;  and  bo  a  pro- 
visional injunction,  during  the  pendency  of 
the  suit,  may  be  necessary  for  the  purposes 
of  justice.  The  power  to  allow  these  is  a 
part  of  the  appellate  jurisdiction,  the  grant 
of  which  is  autiiorized  by  tiie  constitution: 
Kent  V.  Mahaifyf  2  O.  8.  498,  I  Longsdorfs 
Notes,  1076. 

C.  In  Sxjfebiob  Coubt  or  Cincinnati. 

The  gowral  term  of  the  superior  court 
has  power  to  grant  a  temporary  injunction 


F.  On  Appeal. 

Where  the  relief  desired,  during  the  pen- 
dency of  a  proceeding  in  error,  is  an  order 
to  stay  further  action  in  the  proceedings 
which  it  is  the  object  of  the  original  action 
to  enjoin,  such  relief  should  be  brought  under 
G.  C,  1  11879:  Oroll  v.  Franklin,  36  0.  8. 
316,  III  Longsdorfs  Notes,  852. 

Supersedeas,  or  an  order  to  stay  execution 
of  judgment  below,  is  not  the  proper  remedy 
where  the  relief  desired  during  the  pendency 
of  proceedii^  in  error  is  an  order  to  stay 
further  action  in  the  proceedings,  which, 
by  the  original  action,  the  plaintiff  seeks  to 
enjoin:  CroU  T.  Franklin,  36  O.  S.  316,  III 
Longsdorfs  Notes,  862. 

VI.  PAHTIES. 
A.  Plaintdt. 
I.   In  General. 


Although  not  parties  to  the  suit,  the  court, 
under  the  authority  of  6.  C,  S4316,  will 
protect  the  interests  of  contractors  and  bond 
purchasers  where  it  appears  that  their  rights 
are  the  rights  most  seriously  affected  by  th» 
suit:  Friedman  v.  Oinoimat^  13  O.  D.  (N. 
P.)  404. 

A  stranger  to  a  contract  sought  to  be  an- 
nulled, although  claiming  under  an  impair- 
ing contract)  is  not  a  necessary  party :  Tet»- 
phone  Co.  T.  Teleplume  Co.,  18  0.  C.  C  (N. 
8.)  837,  22  O.  C.  D.  17  [affirming.  Telephone. 
Co.  T.  Telephone  Co.,  7  O.  N.  P.  (N.8.)  426, 
19  0.  D.  (N.P.)  202]. 
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By  reason  of  the  provision  contained  in 
the  Tayler  ordinance  of  the  city  of  Cleve- 
land, and  the  superrision  that  the  city  Iuib 
over  the  operation  of  street  railways,  the 
eitf  of  Cleveland  is  a  necessary  party  to  an 
injunction  brought  by  a  private  coriwration, 
owning  and  operating  a  resort,  to  restrain 
an  electric  railway  from  violating  its  agree- 
ment or  contract  for  carrying  passengers  to 
said  resort:  Humphrey  v.  Railtpoy,  9  0.  N. 
P.  (N.S.)  609,  20  0.  D.  (N.P.)  510. 

Injunction  lies  to  restrain  the  construction 
of  an  electric  railway  in  a  public  street  at 
the  suit  of  an  abutting  propertv  owner: 
Weber  v.  Railway  Co.,  13  0.  D.  (N.P.)  1»4. 

Want  of  BoflBcient  conaoits  does  not  give 
the  city  Bolicitor  a  ri^i  to  ask  for  an  in- 
jjtnction  against  the  grant  to  a  railway  com- 
pany to  construct  its  tracks  in  a  public : 
strcefc  or  highway,  under  O.  C,  $4311,  as 
only  an  abutter  can  complain  of  this:  Ham- 
Uton  Y.  Railroad  Oo.,  6  O.  N.  P.  457,  8  O. 
D.  (K.P.)  174;  Simmons  V.  Toledo,  5  0.  O. 
0.  124.  3  O.  C.  D.  84;  Gliddm  v.  Cincinnati, 
4  O.  T>.  {XJ».)  223,  Sa  Bull.  213;  Barney  v. 
RaOwoi/,  11  Dec.  Rep.  880,  30  Bull.  286. 

Injunction  will  not  lie  on  behalf  of  a  city, 
being  tiie  debtor  against  the  sale  of  its  rail- 
road, in  that  it  will  impair  the  obligation  of 
its  contract;  the  remedy  belongs  to  the  cred- 
itors, the  bondbolders:  Cincinnati  T.  Dexter, 
SS  0.  8.  03,  IV  Longsdorf's  Notes,  664. 

Where  a  foreign  corporation  is  a  taxpayer, 
it  has  the  same  right  as  a  resident  corpora- 
tion or  individual  to  bring  an  action  under 
G.  C,  15  4311-4314,  to  enjoin  a  municipality 
from  abuse  of  its  corporate  powers:  Cigar 
atoree  v.  Von  Bargen,  7  O.  N,  P.  (N.S.)  420, 
53  Bull.  399. 

Individual  owner  of  adjacent  lots  may  en- 
join proprietors  from  making  private  appro- 
priations of  square  dedicated  for  public  pur- 
poses: Broton  v.  Manning,  Q  O.  298,  I  longs- 
dorf's Notes,  337. 

A  landowner  whose  claims  for  damages 
were  disallowed  by  viewers,  is  not  entitled 
to  injunction  against  petition  proceeding  with 
order  to  open  a  road  on  the  ground  tliat  the 
proceedings  are  erroneous:  Frevert  v.  Fin- 
frock,  31  O.  S.  621,  III  Tjongsdorf's  Notes, 
614. 

A  court  will  not  enjoin  a  trial  by  the  judi- 
catory of  a  fraternal  association  at  the  suit 
of  a  member:  Hershiser  v.  Williams,  6  O.  C. 
C.  147,  3  0.  C.  D.  380  [affirmed,  wiUiout 
opinion,  Bershiaer  T.  Williama,  S3  O.  S. 
663]. 

Members  of  a  Masonic  lodge  can  not  ob- 
tain an  injunction  against  a  trial  to  he  had 
with  a  view  to  their  expulsion  on  the  charge 
of  joining  a  Cemeau  body,  though  it  be 
averred  that  an  ill^al,  unfair  trial  is  in- 
tmded.  Moreover,  th^  can  not  join  as  plain- 1 


tiffs  in  one  suit:  Herahieer  v.  Williams,  6 
0.  C.  G.  147,  3  O.  C.  D.  389  [afHrmcd,  with- 
out opinion,  Bershiaer  T.  WilUama,  53  O.  R. 
663]. 

Injunction  and  not  mandamus  is  the  proper 
remedy  for  a  member  illegally  expelled  from 
a  club:  Cheney  v.  Ketcham,  5  O.  N.  P.  130, 
7  O.  D.  (N.P.)  183. 

If  owners  of  lands  in  a  subdivision  mutu- 
ally fix  the  lines  of  a  private  way  previously 
laid  out  for  common  beoeflt,  and  fence  and 
improve  and  use  the  way,  their  subsequent 
grantors  are  bound  thereby.  Injunction  by 
a  buyer  from  one  against  a  buyer  with  no- 
tice from  anoUier  to  prevent  interference 
is  a  proper  way  to  enforce  the  agreement: 
8hield$  T.  Titus,  46  0.  S.  S28,  IV  I^ongsdorf  s 
Notes,  346.   See  also  Easehbnt. 

A  court  of  equity  will  entertain  an  acUon 
by  a  stockholder  of  a  corporation  to  restrain 
improvident  business  methods,  as  selling  be- 
low cost:  Arbuekle  t.  Woolson  Spice  Co.,  21 
O.  C.  C.  356,  11  0.  C.  D.  726. 

A  board  of  education  has  the  capacity  to 
bring  suit  to  enjoin  oppressive  and  arbitrary 
acts  of  another  state  agency,  whereby  school- 
houses  are  closed  and  school  children  de- 
prived of  the  advantages  of  the  public 
schools:  Board  of  Education  r.  Sawyer,  7  O. 
N.  P.  (N.S.)-  401,  19  O.  D.  (N.P.)  1,  53 
Bull.  383.    See  also  Schools,  Public. 

A  deed  granting  life  estate  to  daughter  of 
grantor  and  husband  with  covenant  that  the 
premises  after  the  death  of  the  life  tenants 
"shall  vest  in  and  become  the  l^al  property 
of  the  heirs"  of  the  grantor's  son,  in  the  ab- 
sence of  words  of  perpetuity  is  a  conveyance 
of  a  fee  simple  estate  in  the  remainder  to 
the  children  of  the  grantor;  and  the  children 
of  the  son  of  the  grantor,  if  any  interest  in 
the  property  was  conveyed  to  them,  took  a 
life  estate  only,  and  are  not  entitled  to  an 
injunction  against  operations  under  an  oil 
lease  executed  by  the  daughter  of  the  grantor 
and  her  husband:  Wollam  v.  Van  Vleck,  12 
O.  C.  C.  (N.S.)  617,  20  O.  C.  D.  743.  See 
also  Deeds, 

A  general  demurrer  will  not  lie  to  a  peti- 
tion averring  that  a  contract  to  which  plain- 
tiff is  a  party  has  been  enjoined  in  an  ac- 
tion to  which  he  was  not  a  party,  and  pray- 
ing for  vacation  of  the  decree  of  injunction 
and  for  its  specific  performance:  Ferris  v. 
Commissioners,  9  O.  C.  C.  (N.S.)  169,  19 
O.  C.  D.  622.    See  also  Specific  'Pfxroax- 

ANOE. 

An  agreement  in  writing  between  the  owner 
of  realty  and  a  railway  company,  by  which 
the  railway  company  agrees  to  build  a  suit- 
able roadway  cross  its  right  of  way  to  connect 
the  two  tracks  on  each  side  of  such  right 
of  way  belonging  to  such  promiaee,  is  not 
a  covenant  whidi  runs  with  the  land;  and 
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the  grantee  of  such  original  owner  can  not 
maintain  an  action  for  specific  performance 
or  mandatory  injunction  against  the  suc- 
cessor in  title  of  such  railway  company: 
Zens  T.  RaUway,  14  O.  K.  P.  (N.S.)  202, 
23  0.  D.   (N.P.)  182. 

To  enjoin  enforcement  of  an  ill^al  liquor 
ordinance,  it  is  a  misjoinder  for  persons  hav- 
ing no  community  of  interest,  except  liabil- 
ity to  separate  prosecutions,  to  join  as  plain- 
tiffs: Arnold  V.  Van  Wert,  3  O.  C.  C.  545, 
2  O.  C.  D.  314.   See  also  PxRTiEa. 

County  commissioners  have  no  authority 
to  bring  an  action  to  restrain  persons  from 
obstructing  township  roads  under  G.  C, 
i  2408  or  §  2424,  the  former  authorizing 
them  to  bring  actions  to  prevent  injury  to 
"public, .  state  and  county  roads,"  and  the 
latter  to  bring  suits  in  certain  cases  for  in- 
juries to  "bridges,  roads  and  buildings" : 
Commiasioners  v.  Leighiy,  1  O,  O.  C.  (N.S.) 
431,  15  O.  C.  D.  240.    See  also  Roads. 

County  commissioners  have  only  such  juris- 
diction over  public  highways  as  is  provided 
by  statute,  and  are  without  power  to  main- 
tain a  suit  to  enjoin  injury  to  a  county 
road;  their  remedy  is  in  an  action  for  dam- 
ages, under  the  provisions  of  G.  C,  %  2424 : 
Oommisnonera  T.  Pennaylvama  Co.,  1  O.  C. 
C.  (K.S.)  400,  14  O.  0.  D.  550;  Low  T. 
Comffl«8«tofter«,  1  O.  0.  C.  (N^.)  4S1,  16 
O.  C.  D.  240.  Bee  also  Counhes  and  County 
GouiasaiQNXBS. 

Only  an  abutter  can  have  injunction  for 
want  of  consents — a  taxpayer,  as  such,  can 
not:  Simmtma  T.  Toledo,  5  O.  C.  C.  124,  3 
O.  C.  D.  64;  Bommers  T.  Cincinnati,  6  Dec. 
Sep.  887,  8  Am.  L.  Ree.  612;  Otiddm  v. 
Ginoinnati,  30  Bull.  813;  ffarriaon  V.  HailtPay 
Co.,  0  Dec.  Rep.  805;  17  Bull.  265.  See  also 
Stseet  Railways  and  Intebukdan  Bail- 
ways. 

O.  C,  I  3729,  authorizing  the  vacation  of 
streets'  and  alleys  by  a  city  council  is  a 
summary  proceeding  having  reference  to  the 
interests  of  the  general  public,  and  is  not 
binding  upon  abutting  property  owners  who 
do  not  petition  or  consent.  Such  proceed- 
ing invoices  governmental  functions,  which 
can  not  be  reached  by  process  of  injunction 
on  the  part  of  one  who  is  individually  af- 
fected; Schlemmer  Co.  v.  Furniture  Co.,  2 
O.  N.  P.  (N.S.)  293.  15  O.  D.  (N.P.)  92 
[affirmed,  Schlemmer  Co.  v.  Furniture  Co., 
7  O.  C.  C.  (N.S.)  468,  18  O.  C.  D.  474]. 
See  also  Stbexts. 

The  insecure  building  law  of  1887,  being 
to  protect  life,  will  be  liberally  oonstrued. 
The  court  will  aid  it  by  injunction  against 
using  the  building  on  application  of  the  in- 
spector. And  a  petition  in  the  name  of  th^; 
city,  verified  by  the  inspector,  will  be  deemed 
to  be  filed  on  his  application:  Cincinnati  v. 


Moorman,  11  Dec.  Rep.  162,  26  Bull.  126. 
See  also  BtnLomos  and  Buildino  Rbgula- 
Tiom. 

2.  Solicitor. 

The  solicitor  or  a  taxpayer  of  a  munici- 
pality can  not  enjoin  the  misapplication  of 
funds  belonging  to  the  county  under  G.  C, 
SI431I-4314:  McCaslin  v.  Pcrrygburg,  10  O. 

C.  C.  (N.S.)  325,  20  O.  C.  D.  3  [affirming 
McCaslin  v.  Perrysburg,  6  O.  N.  P.  {N.S.) 
48,  18  0.  D.  (N.P.)  196]. 

A  city  solicitor  is  clearly  authorized  under 
G.  C,  S4311,  to  bring  suit  in  the  name  of 
the  municipality  to  enjoin  a  public  utility 
company  from  violating  its  obligations  to 
the  city  and  its  inhabitants:  Springfield  v. 
Oaa  Co.,  12  0.  C.  C.  (N.S.)  392,  21  0.  C. 

D.  446  [affirmed,  without  opinion,  Oaa  Co. 
V.  Springfield,  81  O.  8.  537]. 

In  an  action  brought  1^  the  solicitor  of  a 
city  or  village  in  his  own  name  as  such, 
and  also  as  a  taxpayer,  but  in  behalf  of  the 
corporation,  to  compel  by  mandatory  injunc- 
tion, a  railroad  company  to  remove  from  a 
public  street  its  abutments  placed  therein  to 
support  an  overhead  crossing  of  its  railroad, 
the  court,  under  fiivor  of  O.  C,  1 11368*  in 
furtherance  of  justice  and  upon  proper  terms, 
may  amend  the  petition  by  striking  from 
the  title  of  the  cause  the  name  of  the  solic- 
itor and  taxpayer,  and  adding  in  lieu  there- 
of the  name  of  the  ci^  w  village  as  plain- 
tiff and  the  real  party  in  interest,  in  which 
name  the  action  may  proceed  against  the 
defendant,  and  in  like  manner  and  for  like 
purpose  the  court  may  amend  the  body  of  the 
petition  by  striking  therefrom  the  name  of 
the  solicitor  and  taxpayer  and  other  words 
describing  his  relation  to  the  cause  of  action ; 
Botltroy  v.  Elyria,  69  O.  S.  414,  IV  Longs- 
dor  fa  Notes,  061  [modifying  and  affirming, 
Elyria  v.  Railway,  3  O.  C.  C.  (N.S.)  250, 
13  0.  C.  D.  482,  appealed  from  Elyria  v. 
Railway,  12  0.  D.  (N.P.)  609]. 

An  action  must  he  brought  in  the  name  of 
a  corporation  or  in  the  name  of  some  one 
on  its  behalf,  by  the  (^cer  designated  by 
statute  to  bring  the  action,  or  by  a  taxpayer 
in  ease  of  the  refusal  of  such  officer:  John- 
son V.  Farley,  8  O.  N.  P.  498,  11  0.  D.  (N. 
P.)  639. 

The  city  solicitor  may  apply  for  an  in- 
junction in  the  name  of  a  taxpayer  of  the 
corporation,  if  such  taxpayer  consents  to 
having  the  action  brought  in  his  name,  even 
though  it  is  not  shown  that  the  taxpayer 
has  requested  the  city  solicitor  in  writing  to 
bring  such  suit:  Railroad  v.  Smith,  29  0.  S. 
291,  III  Longadorf's  Notes,  467. 

The  action  is  to  be  brought  in  the  name 
of  the  municipal  corporation:  Hensley  v. 
Hamilton,  3  0.  C.  C.  201,  2  O.  C.  D.  114. 
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A  private  citizen,  claiming  to  be  the  low- 
est biddCT  for  a  street  railroad  route,  and 
that  the  eit;  council  is  about  to  pass  an 
ordinance  granting  route  to  a  higher  bidder, 
can  not  enjoin  passage  of  ordinance.  He 
must  first  apply  to  city  solicitor  to  enjoia: 
Johnson  r.  Cindfrnaii,  11  Dec.  Rep.  383,  26 
BulL  223. 

Police  commissioners  of  a  city  constitute 
a  state  board.  Hence  a  city  solicitor  or  tax- 
payer can  not,  under  G.  C,  88  4211,  et  teg., 
ask  to  enjoin  their  exercise  of  a  power  con- 
ferred on  them  by  statute  as  being  uncon- 
stitutional: Fitzpatrick  v.  Bromwell,  5  O. 
N.  P.  165,  7  O.  D.  (N.P.)  216. 

The  BolicitOT  ia  not  required  to  give  bond, 
if  he  seeks  to  mjoin  the  misappropriation 
of  money  hy  the  oouneil:  Koraythe  v.  Winant, 
44  0.  S.  277,  IT  LongsdorPs  Notes,  210. 

No  action  of  the  council  of  a  municipal 
corporation  is  necessary  to  authorize  the  city 
solicitor  to  commence  proceedings  under  G. 
C,  |4SU:  Btaie,  ea  rel,  T.  Bowen,  4  O.  0. 
C.  (N.S.)  S46.  16  O.  C.  D.  326  [affirmed, 
without  opinion,  Bowers  t.  Biate,  ex  rel.,  70 
O.  S.  428]. 

An  action  Diay  be  maintained  by  the  city 
solicitor  In  the  name  of  the  mimicipal  eor 
poratiim,  without  showing  contractual  rela- 
tions between  the  municipal  corporation  and 
the  gas  company,  against  which  such  action 
is  brought:  CMllicothe  v.  Fuel  Co.,  8  0.  N. 
P.  88,  11  O.  D.  (N.P.)  24  [affirmed,  without 
opinion.  ChiUicothe  T.  Fuel  Co.,  46  Bull.  11, 
and  reversed.  Fuel  Co.  t.  CMllicothe,  65  O. 
B.  186,  IV  Longsdorfs  Notes,  883]. 

3.  Toofwyer. 
(ay    NtM-re»ident  Taapayer. 

A  taxpayer  may  sue  under  G.  C,  8  4314, 
and  the  preceding  sections,  even  though  he 
is  a  nonresident  of  the  municipal  corpora- 
tion: McOlain  t.  MeKiaaon,  15  O.  C.  0-  517,  8 
O.  C.  D.  867  [affirmed,  without  opinion,  Mc- 
OUan  T.  MoKiason,  64  O.  8.  673]. 

Such  action  may  be  brought  by  a  taxpayer 
who  is  a  foreign  corporation:  Ciffar  Stores 
Co.  T.  VtM  Bargen,  7  O.  N.  P.  (N.S.)  420, 
19  0.  D.  (N.P.)  120. 

(b)  Intereat. 

It  is  not  necessary  that  the  taxpayer  have 
an  interest  which  is  peculiar  to  himself  and 
which  he  does  not  have  in  common  with  the 
other  taxpayers :  Knorr  v.  Miller,  6  0.  C.  C. 
609,  3  0.  C.  D.  207;  Rogers  T.  Railwajf,  12 
0.  D.  (N.P.)  136. 

An  action  to  enjoin  the  levy  or  collection 
of  a  tax  can  be  maintained  only  by  one  who 
is  a  taxpayer:  Board  of  Education  v.  Ouy, 
64  0.  S.  *434,  IV  Longsdorfs  Notes,  874. 


In  order  to  maintain  such  an  action,  it  is 
according  to  many  of  the  cases  necessary 
that  the  taxpayer  show  ttiat  such  ill^al  ac- 
tion will  result  in  an  increase  in  taxation, 
or  that  he  will  otherwise  suffer  a  flnaneial 
injury  by  reason  thereof:  Buning  v.  Rail- 
way, 1  O.  C.  C.  323,  1  0.  C.  D.  178;  Cinctn- 
nati  V.  Allison,  12  O.  D.  (N.-pT)  378;  8om- 
mer»  v.  Cincinnati,  6  Dec.  Rep.  887,  8  Am. 
L.  Rec.  612;  Landis  r.  Darke  County,  32 
BulL  313  [without  opinion  in  supreme 
court]. 

The  action  can  not  be  sustained  unless 
the  defects  and  irregularities  in  tlie  proceed- 
ings are  jurisdictional  in  character:  Slome 
V.  Railway,  7  O.  C.  C.  84,  3  0.  C.  D.  674. 

The  right  of  a  taxpayer  to  sue  under  G. 
0.,  814311,  et  aeg.t  depends  on  whether  the 
solicitor  has  refused  to  bring  the  action,  and 
whether  the  party  who  brings  the  action  is 
a  taxpayer.  It  is  not  necessary  that  the  tax- 
payer show  any  injury  peculiar  to  himself, 
the  action  being  brought  to  protect  the  rights 
of  the  municipal  corporation;  Knorr  v.  Mil- 
ler. 5  O.  C.  0.  609,  3  O.  C.  D.  297. 

In  determining  whether  the  party  who 
brings  the  action  is  a  taxpayer  or  not,  the 
time  at  which  the  taxes  are  to  be  paid  is 
not  material:  State,  cm  rel.,  7.  Taylor,  3  O. 
N.  P.  (N.S.)  505,  16  O.  D.  (N.P.)  66  [af- 
firmed, without  opinion.  State,  ex  rel.,  v. 
Taylor,  77  0.  8.  597]. 

The  plaintiff  is  not  obliged  to  show  any 
substantial  injury,  it  being  sufficient  if  be 
shows  that  an  illegal  act  was  intended  by 
the  corporate  authority :  Fergus  v.  Columbus, 
6  O.  N.  P.  82,  8  0.  D.  (N.P.)  290. 

A  taxpayer  can  not  sue  unless  he  shows 
some  threatened  invasion  of  his  rights,  even 
if  such  threatened  right  be  no  greater  than 
that  of  the  general  public:  Cincinnati  v.  AUi- 
aon,  12  O.  D.  (N.P.)  376. 

A  special  statute  required  county  commis- 
sioners to  vacate  a  certain  county  road  on 
petition  of  a  majority  of  abutters  and  on 
their  paying  certain  damages.  A  taxpayer 
for  himself  and  others  asked  injunction, 
claiming  the  statute  to  l>e  unconstitutional. 
Refusal  of  the  injunction  was  affirmed  by 
even  division  of  tiie  supreme  court  on  the 
ground  that  plaintiff  had  not  such  special 
interest  as  to  entitle  him  to  injunction,  the 
other  judges  holding  that  he  had  such  an  in- 
terest and  that  such  mandatory  I^slation 
is  unconstitutional:  Landia  T.  Darke  Co^ 
32  Bull.  818  [without  opinim,  in  supreme 
court]. 

If  the  solicitor  of  the  municipal  corpora- 
tion refuses  to  act,  a  taxpayer  may  sue  in 
equity  to  enjoin  unauthorized  acts  and  the 
unauthorized  expenditure  of  mon^  by  a 
municipal  corporation  without  showing  any 
personal  injury  to  himself  diffo-ent  from  that 
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sustained  by  other  taxpayers  of  the  munici- 
pal corporation:  Doster  t.  Cleveland,  20  O. 
D.  (N.P.)  648. 

O.  C,  11 4811,  et  9eq.,  authorizing  pro- 
ceedings  by  injonetion  against  municipal  of- 
fleen  in  certain  eases  limit  and  r^ulate  the 
bringing  of  the  action  tiinefor,  hut  do  not 
proride  remedies  to  the  citizen  which  were 
not  cognizable  under  the  common  law;  Jtoy- 
notdB  T.  Oleveiatid,  13  O.  D.  (N.P.)  126  [re- 
versed, Cleveland  v.  AoynoM*,  2  O.  C.  C. 
(N.S.)  139,  14  O.  G.  D.  216]. 

The  basis  of  the  actim  to  enjoin  municipal 
oAoen  from  the  performance  of  certain  acts 
under  G.  C,  |i  4811,  et  $eq.,  is  the  right  of 
the  citizen  to  have  the  conscience  of  the 
eoiporatiwi  preserved  inviolate  and  the  exe- 
entiGn  of  the  trust  del^ated  by  the  state 
thereto  performed  in  aoconUnee  with  law. 
Hence,  it  is  essential  that  such  an  action  be 
bronght  in  good  faith  and  maintained  by  the 
real  parties  in  interest:  Raynoldt  T.  Cleve- 
land, 13  0.  D.  (N.P.)  126  [reversed  Cleve- 
land V.  Raynolds,  2  O.  C.  0.  (N.8.)  130, 
14  0.  C.  D.  215]. 

That  a  city's  act  under  legislative  author- 
ity will  violate  the  obligation  of  its  con- 
tracts is  not  ground  of  injunction  on  the 
application  of  a  taxpayer.  The  creditor  be- 
ing the  only  person  who  can  be  injured,  the 
remedy  is  his:  Cincinnati  v.  Demter,  65  O. 
S.  93,  IV  Longsdorf  s  Notes,  654. 

A  taxpayer  may  enjoin  the  misapplica- 
tion of  public  funds :  State  v.  Comm^»ionera, 
6  O.  N.  P.  405,  9  O.  D.  (N.  P.)  76;  Uwie 
V.  Board  of  Education,  68  O.  S.  354,  IV 
Longsdorf's  Notes,  741. 

A  taxpayer  may  bring  suit  to  prevent  vio- 
lation of  a  city  ordinance:  Rogers  v.  Rail- 
way,  12  0.  D.  (N.P.)  136. 

Injunction  lies  at  the  suit  of  a  taxpayer 
to  enjoin  the  payment  of  a  bill  approved 
and  ordered  paid  by  the  county  commis- 
sioners, provided  the  bill  is  in  satisfaction 
of  an  ill^l  contract  and  that  the  prose- 
cuting attorney  has  refused  to  bring  the 
suit:  8tol»  V.  Selz,  12  0.  D.  (N.P.)  664. 

When  a  taxpayer  brings  an  ^action  under 
G.  C,  f  4314,  to  restrain  a  misapplication 
of  funds  of  a  municipal  corporation,  the  tax- 
payer must  sue  in  his  own  name  on  behalf 
of  the  corporation,  and  not  merely  as  a  tax- 
payer: Benal^  r.  SamUton,  3  O.  C.  C.  201, 
2  O.  0,  D.  114. 

A  taxpayer  suing  in  his  individual  capac- 
ity can  not  maintain  a  suit  to  enjoin  the 
issue  of  ttonds  by  a  municipality  for  the 
building  and  equipping  of  an  dectric  light 
plant;  such  suit  must  be  brought  on  behalf 
of  the  corporation:  Hallock  T.  Columbus,  1 
O.  N.  P.  (N.S.)  205,  13  O.  D.  (N.P.)  488. 

When  suit  is  brought  by  a  taxpayer  in 
his  own  name,  leave  will  be  given  to  amend 


the  title  of  the  action  so  as  to  comply  with 
the  statute:  Stolz  v.  8elz,  12  O.  D.  (N.P.) 
664. 

A  taxpayer,  to  bring  an  action  under  G. 
C,  ft  4311,  et  eeq.,  specifying  the  grounds 
np<m  which  a  city  solicitor  shall  apply  for 
injunction,  need  not  have  a  private  interest 
to  protect  an  injury  peculiar  to  himself  in 
ordo-  to  proceed  under  G.  C,  S  4312, 
authorizing  taxpayers  to  institute  such  pro- 
ceedings when  the  solicitor  refuses  to  do  so : 
Rogers  v.  Railway  Co.,  12  O.  D.  (N.P.)  136. 

Altiiougfa  not  parties  to  the  suit,  the  court, 
under  the  authority  of  G.  C,  1 4316,  will 
protect  the  interests  of  contractors  and  bond 
purchasers,  where  it  appears  that  their 
rights  are  the  rights  most  saiously  affeetAct 
by  the  suit:  Friedman  v.  dmoinnati,  13 
O.  D.  (NJ.)  404. 

A  taxpayer  wrongly  suing  <m  bdialf  of  him- 
self and  all  other  taxpayers  may  amend  so 
as  to  sue  on  behalf  of  the  corporation,  which 
is  the  only  kind  of  action  permitted  by  G. 
C,  14814:  Show  T.  Jones,  4  0.  N.  P.  372, 
6  0.  D.  (N.P.)  4S3. 

The  company  claiming  under  the  grant  or 
ordinance  sought  to  be  enjoined  may  be 
made  a  co-defendant  with  the  city  in  a  tax- 
payer's suit  to  enjoin.  It  is  not  a  misjoinder 
of  actions  and  it  would  not  be  necessary  to 
test  such  company's  rights  by  quo  warranto: 
Ampt  y.  Cmdnnati,  6  O.  N.  P.  401,  9  O.  D. 
(N.P.)  894. 

Whether  a  taxpayer  seeking  an  injunction 
against  the  county  has  estopped  himself  by 
acquiescence  can  not  be  considered  on  de- 
murrer to  the  petition,  for  facts  su^esting 
it  may  be  explained  if  the  claim  were  made 
by  answer:  Ruffner  v.  Commiaeionera,  12 
Dec  Kep.  671,  1  D.  196. 

(e)  Motive. 

Whether  the  motive  of  a  taxpayer  in  bring- 
ing a  suit  affects  bis  right  to  bring  it  is  a 
question  upon  which  there  is  a  diversion  of 
authority.  In  some  cases  it  is  held  that  such 
motive  is  immaterial:  Raj/nolda  v.  Cleveland, 
2  O.  C.  C.  (N.S.)  139,  14  O.  C.  D.  216  [af- 
firmed, without  opinion,  Cleveland  v.  Ray- 
nolds, 76  O.  8.  619];  Peppard  v.  OincmiuUi, 
6  O.  N.  P.  57,  9  O.  D.  {N.P.)  302. 

In  other  cases  it  is  said  that  O.  C,  $i  4311, 
et  seq.,  does  not  authorize  a  taxpayer  to 
bring  an  action  to  further  private  claims: 
Perffus  V.  Columbus,  6  0.  N.  P.  82,  8  O.  D. 
(N.P.)  290;  Johnson  v.  Farley,  8  O.  N.  P. 
498,  11  0.  D.  (N.P.)  639;  Ampt  V.  CincUv- 
nati,  2  O.  N.  P.  (N,S.)  489,  15  0.  D.  (N.P.) 
237. 

If  a  taxpayer  sues  at  the  instance  of  a 
person  whose  interests  are  adverse  to  that 
of  a  municipal  corporation,  and  he  is  in- 
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demnifled  agaisat  fees  and  charges  of  the 
Bult,  by  the  person  who  desires  him  to  bring 
such  suit,  he  can  not  maintain  such  suit 
under  G.  C,  85  4311,  et  seq.:  Brown  v.  To- 
tnio,  10  O.  C.  C.  642,  5  0.  C.  D.  115;  Vada- 
fein  V.  CHlly,  7  O.  C.  C.  (N.S.)  341,  18  O. 
C.  D.  634  [affirming  Vadakin  v.  CriUy,  3  O. 
N.  P.  (N.8.)  609,  16  O.  D.  (N.P.)  719,  and 
affirmed,  without  opinion,  in  Vadakin  v.  Cril- 
ly,  73  O.  S.  380];  OcUlaffher  v.  Johnson,  1 
0.  D.  (N.P.)  264,  31  Bull.  24. 

A  taxpayer  suing  under  O.  C,  §§4311, 
et  aeg.,  to  enjoin  the  sale  of  municipal  bonda, 
whose  sole  purpose  is  to  favor  a  water  com- 
pany as  against  the  municipality,  and  pre- 
vent the  municipality  from  building  its  own 
waterworks,  and  who  has  been  indemnified 
from  the  payment  of  costs  and  expenses  of 
such  suit,  has  no  standing  in  court,  and  said 
suit  should  be  dismissed:  Vadakin  v.  Crilly, 
7  O.  C.  C.  (N.S.)  341,  18  O.  C.  D.  634  [af- 
firming Vadakin  v.  CrilUj,  3  O.  N.  P.  (N.S.) 
609,  16  0.  D.  (N.P.)  719;  affirmed,  without 
opinion,  Vadakin  v.  Crilly,  73  O.  S.  380]. 

If  a  taxpayer,  suing  under  G.  C,  §§4311, 
et  Meg.,  to  enjoin  a  street  railway  grant, 
sues  at  the  request  of  a  competing  bidder, 
who  baa  indemnified  him  against  all  ex- 
penses, the  suit  not  being  to  protect  the 
public,  should  be  dismissed:  Oallagher  T. 
JohMOn,  1  O.  D.  (N.P.)  S64.  31  Bull  24. 

It  has,  however,  been  said  that  if  he  de- 
sires to  bring  the  suit  on  his  own  behalf,  the 
fact  that  the  person  who  is  to  be  lienefited 
financially  by  the  suit,  if  successful  (in  this 
case  the  lowest  bidder),  has  agreed  to  in- 
demnify the  taxpayer  for  the  fees  and  charges 
of  the  sai^  could  not  prernit  such  taxpayer 
from  maintaining  such  suit:  MrClain  v.  Jfc- 
Kisaon,  16  O,  C.  C.  517,  8  O.  C.  D.  357  [af- 
firmed, McCUnn  r.  MeKiswn,  54  0.  S.  673, 
IV  Longsdorf's  Notes,  650], 

A  competing  bidder,  being  interested  ad- 
versely to  the  public,  can  not  in  the  role  of 
taxpayer  ask  for  an  injunction  against  an 
award  to  another  as  a  corporate  abuRe: 
Mathers  r.  Cincinnati,  7  Dec.  Rep.  521,  3 
Bull.  709. 

If  a  taxpayer  can  enjoin  under  G.  C, 
§§4311,  et  aeq.,  where  the  corporation  has 
no  solicitor,  he  can  only  do  so  on  behalf  of 
the  corporation  and  not  to  nesert  some  right 
of  his  own,  such  as  an  abutter  disputing  a 
proposed  improvement:  Wood  v.  Pleasant 
Ridge,  12  O.  C.  C.  177,  5  O.  C.  D.  516. 

Motives  of  plaintiff  are  not  material  if 
an  illegal  expenditure  of  money  is  to  be  re- 
strained, and  his  costs  and  attorney's  fees 
will  be  allowed  in  a  proper  case  brought: 
Peppard  v.  Cincinnati,  6  0.  N.  P.  57,  9  0.  D. 
(N.P.)  102. 

Altliough  injunction  may  be  the  proper 
remedy  for  preventing  the  award  of  a  con- 


tract for  public  work  to  another  than  the 
lowest  bidder,  it  does  not  lie  where  the  suit 
is  brought  by  the  lowest  bidder,  unless  he 
sue  in  his  capacity  of  taxpayer,  or  become 
the  beneficiary  of  a  suit  brought  by  a  tax- 
payer whom  he  may  agree  to  indemnify 
against  cost  and  expenses :  Carmickael  v. 
McCourt,  6  O.  C.  C.  (N.8.)  561,  17  0.  C.  D. 
775  [overruling  Foundry  v.  Cleveland,  8  0. 
C.  C.  671,  4  O.  C.  D.  230].  See  also  Potlic 
Contracts. 

That  a  suit  to  recover  public  money  il- 
l^ally  paid  is  brought  in  the  name  of  a 
village  on  relation  of  a  taxpayer  instead  of 
in  his  name  for  the  use  of  the  village  or  on 
behalf  of  all  the  taxpayers  has  not  sufficient 
merit  to  require  a  denial  of  relief,  but  the 
court  may  treat  the  action  as  in  the  tax- 
payer's name  on  behalf  of  the  village:  Walker 
V.  DUtonvale,  82  O.  S.  137.  Ree  also  Mu.MC- 

IPAL  C(»P0BATI0K8. 

If  an  action  by  a  taxpayer  to  enjoin  a 
municipal  corporation  from  splitting  a  con- 
tract between  several  bidders  can  be  main- 
tained under  any  circumstances,  it  can  not 
be  maintained  where  a  taxpayer  attempts  to 
enjoin  a  contract  as  to  one  of  the  successful 
bidders  only,  and  whoe  he  makes  no  attempt 
to  enjoin  the  city  from  entering  into  con- 
tracts with  the  other  bidders;  and  especially 
if  the  taxpayer  is  a  mere  figurehead  by 
which  an  unsuccessful  bidder  attempts  to 
enjoin  a  successful  rivnl:  Roherta  v.  Colum- 
bus, 23  O.  D.  (N.P.)  368. 

(d)  Request. 

If  the  municipal  corporation  has  a  solici- 
tor, a  taxpayer  can  not  sue  by  virtue  of 
G.  C,  SS  4311,  et  seg.,  until  he  has  requested 
the  solicitor  to  bring  such  suit  by  a  request 
made  in  writing,  and  the  solicitor  has  failed 
upon  such  request  to  bring  such  suit;  Oas 
Light  Co.  v.  Findlay,  2  O.  C.  C.  237,  1  O. 
C.  D.  463  ;  Brown  v.  Toledo,  10  O.  C.  C.  642, 
5  O.  C.  D,  115. 

The  fact  that  the  request  will  in  all  prob- 
ability be  useless  does  not  exclude  the  tax- 
payer from  making  it :  Oa*  Light  Co.  v.  Find- 
ley,  2  O.  O.  C.  237,  1  0.  0.  D.  463;  Brotcn  v. 
Toledo,  10  0.  C.  C.  642,  6  0.  C.  D.  115. 

The  fact  that  the  act  in  question  is  beyond 
the  power  of  the  municipal  corporation  does 
not  excuse  failure  on  the  part  of  the  tax- 
payer to  make  demand  upon  the  solicitor: 
Oas  Light  Co.  v.  Findlay,  2  O.  C.  C.  237, 
1  O.  C.  D.  463. 

A  taxpayer  should  aver  in  the  petition 
that  he  has  requested  the  solicitor  to  bring 
the  suit,  and  that  the  latter  has  failed  so  to 
do:  Oaa  Light  Co.  v.  Findlay,  2  0.  C.  C. 
237,  1  0.  C.  D.  463. 
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If  the  municipal  corporation  has  no  solic- 
itor, G.  C,  {{4311,  et  seg.,  does  not  restrict 
his  right  to  sue,  and  no  request  on  the  part 
of  the  taxpayer  is  necessary:  Kissell  v.  Co- 
lumhtu  Grove,  63  O.  S.  650,  IV  Longsdorf's 
Notes,  617  (for  common  pleas  decision,  see 
11  Dec.  Rep.  501);  Pierce  v.  Hagam,  79  0. 
S.  9,  IV  Longsdorf's  Notes,  1043;  Smith  v. 
Rockford,  4  O.  N.  P.  (N.S.)  513;  Cope  v. 
WelUville,  25  Bull.  250. 

A  resident  taxpayer,  owning  property  with- 
in an  incorporated  village  subject  to  be  taxed 
for  the  support  of  the  revenues  of  the  vil- 
lage, in  which  village  there  is  no  solicitor 
or  other  1^1  counsel  whose  duties  require 
him,  in  the  name  of  the  corporation,  to  apply 
to  a  court  to  restrain  the  illegal  use  of  tiie 
funds  of  the  corporation,  is  not  without  legal 
capacity  to  maintain  tot  himself  and  on  be- 
half of  the  village,  an  action  against  the  mu- 
nicipal authorities  to  enjoin  the  unauthorized 
expenditure  of  the  funds  of  the  village: 
Pierce  v.  Hagans,  70  0.  S.  9,  IV  Longsdorf's 
Notes.  1048. 

It  can  not  be  held  that  a  city  solicitor  has 
"failed,"  to  bring  a  suit  when  so  requested 
as  contemplated  by  statute  where  at  a  time 
of  unusual  pressure  of  official  duty,  the  solic- 
itor refused  to  bring  the  suit  on  the  day  re- , 
quested  or  the  next  day,  or  until  he  had 
been  given  time  to  determine  whether  the 
suit  was  one  which  should  be  brought;  and 
especially  is  this  true  where  the  plaintiff 
had  been  in  pmition  for  some  months  to 
mi^e  the  request.  In  such  case  the  plaintiff 
has  slept  upon  bis  right,  and  the  imminence 
of  the  loss  thereof  by  the  going  into  effect 
of  a  new  law  will  not  relieve  him  from  the 
consequences  of  his  neglect:  Ampt  v.  Cin- 
emnatt,  2  O.  N.  P.  (N.S.)  489.  15  0.  D.  (N. 
P.)  237,  1  Hosea,  304. 

The  request  must  be  made  upon  the  solic- 
itor in  office  at  the  time  that  the  suit  is 
brought,  and  not  upon  his  predecessor:  Kieiv- 
oehl  V.  Huonker,  66  O.  S.  657,  IV  Longsdorf's 
Notes.  920. 

The  owner  of  property  which  is  eBseesed 
for  a  public  improvement  may  sue  to  enjoin 
the  proceedings  without  first  requesting  the 
solicitor  to  bring  such  suit:  Mills  v.  Nor- 
tpoodt  6  O.  C.  C.  305,  3  O.  C.  D.  465;  Moore 
V.  CinnwtMti,  9  Dec.  Rep.  587,  15  Bull.  196. 

The  owner  of  abutting  property  which  is 
injured  by  an  improper  structure  in  the 
street  in  front  of  such  property,  may  sue  for 
an  injunction  without  first  applying  to  the 
solicitor:  Herriek  v.  Cleveland,  7  0.  C.  C. 
470.  4  0.  C,  D.  684. 

In  jurisdietiona  which  recognize  the  right 
of  a  bidder,  to  enjoin  the  awarding  of  the 
contract,  to  the  lowest  bidder  on  the  ground 
that  the  statutes  have  not  been  complied 
with,  such  next  lowest  bidder  may  sue  for 


an  Injunction  without  first  requesting  the 
city  solicitor  to  bring  such  suit:  Lake  Shore 
Foundry  v.  Cleveland,  8  0,  C.  C.  671,  4  0. 
C.  D.  230. 

Under  G.  G.,  H  4811,  et  eeq.,  a  taxpayer 
may  in  a  proper  ease  bring  a  suit  for  an 
injunction,  if  the  tnfy  solicitor  (ails  so  to 
do  after  written  request  therefor;  Ateaander 
T.  AoUtooy.  2  O.  N.  P.  (N.S.)  54,  14  O.  D. 
(N.P.)  102. 

A  taxpayer  of  Hamilton  county  who  has 
previous^  requested  the  solicitor  of  said 
county  to  begin  an  action  in  a  court  of  com- 
petent jurisdiction  to  enjoin  Uie  completion 
of  a  contract  entered  into  by  officials  of  said 
county  in  contravention  of  law.  on  the  re- 
fusal of  said  solicitor  to  bring  such  action, 
may  conunenoe  such  action  in  the  name  of 
tiie  state:  State,  ea  rel.,  v.  Oibeon,  8  O.  N. 
P.  367.  11  O.  D.   (N.P.)  90. 

When  a  taxpayer  brings  an  action  is  his 
own  name,  under  O.  C,  {{4311  and  4314, 
leave  will  be  given  to  amend  the  title  of  the 
action,  so  as  to  comply  with  the  statute: 
Stolz  T.  Bele,  12  0.  D.  (N.P.)  664. 

Abutting  proprietors  may  maintain  injunc- 
tion against  being  assessed  for  an  illegal 
improvement  and  need  not  first  apply  to  the 
solicitor:  Mills  v.  Norwood,  6  O.  C.  C.  305, 
3  O.  C.  D.  465. 

Upon  the  refusal  of  corporation  counsel 
to  bring  suit  for  an  injunction  against  the 
city  to  prevent  it  from  allowing,  and  to 
prevent  a  private  corporation  from  using  its 
public  streets  for  certain  purposes,  a  tax- 
payer under  G.  C,  §{4311,  et  eeq.,  has  au- 
thority to  bring  such  Buit:  Ampt  v.  CirnHn- 
nati,  21  0.  C.  C.  300,  11  O.  C.  D.  805. 

Two  taxpayers  may  join  in  asking  in- 
junction after  refusal  of  the  city  solicitor  to 
do  so:  Mathers  v.  Cincinnati,  7  Dec.  Rep. 
496,  3  Bull.  551. 

A  suit  by  one  taxpayer  to  enjoin  bars  suit 
by  another,  for  each  represents  the  public: 
Mathers  v.  Cincinnati,  7  Dec.  Rep.  496,  3 
Bull.  551. 

The  fact  that  a  proceeding  in  quo  war- 
ranto can  only  be  brought  by  a  designated 
public  officer,  and  that  if  such  officer  should 
decline  to  bring  such  proceeding,  a  taxpayer 
is  without  remedy,  is  not  sufficient  to  author- 
ize an  action  under  G.  C,  §§4311,  et  aeq. 
Taxpayers  are  left  in  many  cases-  without 
remedy  except  by  the  faithful  performance 
of  duty  by  public  officers,  the  law  presum- 
ing that  such  officers  will  properly  perform 
the  duties  incumbent  upon  them:  State  v. 
Craig,  21  O.  C.  C.  175,  11  O.  C.  D.  553. 

The  city  solicitor  having  decided  not  to 
carry  an  adverse  decision  to  a  higher  court, 
there  is  no  authority  for  permitting  a  tax- 
payer to  become  a  party  in  order  that  he 
may  prosecute  error:  Cincinnati  T,  Edison 
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Co.,  9  0.  D.  (N.P.)  828,  42  BuU.  153  (edi- 
torial). 

Althougli  the  corporation  counsel,  in  obedi- 
ence  to  a  request  from  a  taxpayer,  brings  a 
suit,  under  Q.  C,  ig4311,  et  seg.,  to  enjoin 
some  contemplated  corporate  action,  such  tax- 
payer may,  on  leave  from  the  court,  be  also 
made  a  party  to  such  suit  for  the  purpose 
of  joining  in  the  prosecution  of  the  questions 
therein  involved:  Cincinnati  v.  Ferguson,  12 
O.  D.  (N.P.)  439  [affirmed,  without  opinion, 
Cincmnati  T.  Ferguson,  66  O.  S.  658]. 

A  taxpayer  under  G.  C,  g  4313,  upon  re- 
fusal of  the  city  solicitor  to  bring  an  action 
to  test  the  validity  of  regulations,  requiring 
cash  deposit  for  water  from  certain  classes 
<A  consumers  only,  may  bring  &a  action  in 
his  own  name:  Rogvrt  v.  Ciw^nmti,  14  0. 
N.  P.  (N:s.)  198. 

(e)    Aiiomej^t  fees  and  Costs. 

Atiom^s  fees  can  not  be  allowed  to  a 
taxpayer,  though  sneeeasfnl,  if  the  munici- 
pality has  no  solicitor.  The  statute  allows 
than  only  after  demand  and  refusal  of  the 
solieitor.  Public  money  can  not  be  taken 
unless  authorised  by  statute:  Brundige  v. 
AsMey,  62  O.  8.  526,  IV  Longsdorfs  Notes, 
841. 

The  attorney's  compensation,  under  G.  C., 
114311,  et  seq.,  should  be  measured  by  ref- 
erence to  that  paid  public  officers  rather  than 
to  that  paid  by  individuals  to  their  attor- 
neys. Hence,  in  this  case,  although  the  city 
may  have  been  saved  a  million  of  dollars, 
the  allowance  to  the  taxpayer's  attorney  will 
be  $5,500:  Gucker^erger  v.  De»ter,  18  O. 
C.  C.  244,  10  O.  C.  D.  174. 

If  a  taxpayer's  suit  to  enjoin,  though  un- 
successful, was  founded  on  irregularities  that 
mi^t  reasonably  seem  to  justify  it,  costs 
may  be  apportiMied:  Sloane  T.  People t  Rail- 
v>9Vt  7  O.  C.  C.  84,  3  0.  C.  D.  674. 

Where  a  village  has  no  solicitor  a  tax- 
payer obtaining  an  injunction  against  the 
issne  of  unconstitutional  bonds  can  not  re- 
cover his  attorney's  fees.  O.  C.  IS  4311, 
et  Mg.,  do  not  apply  if  there  is  no  cor- 
poration solicitor:  Kiaaell  v.  Columbus  Grove, 
34  BuU.  60  [without  opinitm,  in  the  supreme 
court]. 

Taxpayers  must  litigate  at  their  own  cost, 
unless'  they  show  reasonable  cause  to  check 
meddlesomeness.  But  if  they  employ  counsel 
and  prosecute  with  the  consent  of  the  city 
solicitor  the  court  may  allow  reasonable  coun- 
sel fees:  Miller  v.  Pearce,  13  Dec.  Rep.  758, 
2  C.  S.  C.  R.  44. 

Even  though  the  solicitor  brings  the  suit 
for  the  taxpayer:  Hiller  v.  Pearce,  13  Deo. 
Rep.  758,  2  0.  S.  C.  R.  44. 


Solvfflicy  of  the  plaintiff  seeking  to  enjoin 
a  city  from  turning  off  his  gas  unless  he 
pays  the  disputed  price  is  immaterial:  Goblet 
Co.  T.  Findlay,  6  O.  C.  C.  418,  4  O.  C.  D. 
206. 

(f)    Property-ownerB  in  Villages. 

Since  the  right  of  a  taxpayer  to  sue  for 
the  purpose  of  enjoining  a  threatened  abuse 
was  not  created  by  this  and  the  preceding 
sections,  it  is  not  to  be  regarded  as  restricted 
to  the  property  owners  in  cities,  but  it  ex- 
tends also  to  the  property  owners  in  villages: 
Smith  V.  Rockford,  4  0.  N.  P.  (N.S.)  613, 
17  0.  p.   (N.P.)  649. 

B.  DsarERDANT. 

An  action  for  an  injunction  in  the  superior 
court  will  bind  both  of  two  defendants  united 
in  interest,  although  only  one  is  served ;  and 
such  action  speaks  from  the  giving  of  the 
bond  under  the  temporary  restraining  order: 
Totton  T.  Ball,  12  O.  C.  D.  724. 
^  To  render  a  person  amenable  to  an  injunc- 
tion it  is  not  necessary  that  the  person  should 
have  been  a  party  to  a  suit  in  which  an  in- 
junction was  issued,  nor  to  have  been  actu- 
ally served  with  a  copy  of  summons,  so  long 
as  he  appears  to  have  had  actual  notice: 
MUler  v.  Grain  and  Milling  Co.,  21  O.  C.  C 
325,  11  O.  C.  D.  629;  In  re  Lmmm,  166  U. 
S.  648,  10  O.  P.  D.  456. 

An  unincorporated  labor-union  and  its  in- 
dividual members  may  be  ^joined:  HiUei^- 
brand  v.  Trades  Council,  14  O.  D.  (N.P.) 
628,  1  Hosea,  327. 

In  an  action  by  a  citizen  against  a  munic- 
ipal officer  to  restrain  the  execution  of  a 
contract,  railroad  companies  can  not  become 
parties  defendant  and  by  answ^  or  crosa- 
petition  seek  to  enforce  ri^^ts  which  th^ 
claim  vested  in  them  by  such  ordinance: 
Johnson  v.  Farley,  8  O.  N.  P.  408,  11  O.  D. 
(N.P.)  639. 

The  city  is  the  proper  defendant  in  an 
action  to  enjoin  a  nuisance  in  a  public 
street:  Herrick  v.  OlevOand,  1  O.  C  C.  470 
4  O.  C.  D.  684. 

In  an  action  by  a  municipality  to  com- 
pel by  a  mandatory  injunction  the  ronoval 
from  the  sidewalk  of  so  much  of  a  building 
as  encroaches  thereon,  the  owner  of  the  prop- 
erty as  well  as  the  lessee  who  erected  the 
building  is  a  necessary  party:  Columbus  t. 
PhUhrick,  5  0.  N.  P.  (N.8.)  440,  18  O.  D. 
(N.P.)  145. 

In  an  action  to  enjoin  the  replevin  of 
certain  property  the  sheriff  is  an  nnneoes* 
sary  party:  Corbin  7.  Bouve,  IS  Sec  Rep. 
537,  1  C.  S.  C.  R.  269. 

It  is  incorrect  practice  to  make  a  slieriff 
or  otiier  officer,  who  has  an  execution  in  his 
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hands  for  collection,  defendant  in  a  petition 
to  enjoin  a  judgment  upon  which  the  exe- 
cution has  been  issued:  Allen  t.  Medill,  14 
O.  446,  I  Longsdorfs  Notes,  680. 

Trust  company  and  not  ben^ciariea  is 
the  proper  defendant  in  an  action  to  enforce 
inspection  of  books  by  stockholder:  Kennon 
Y.  Tru$t  Co.,  16  O.  D.  (N.K)  733,  4  O.  L. 
R.  862. 

An  injunction  lies  to  enjoin  trustees  of 
religious  corporation  from  conveying  away 
itt  property:  Stmday  School  Association  v. 
«*py,  17  0.  C.  C.  524,  9  0.  C.  D.  695. 

An  action  to  restrain  the  city  from  allow- 
ing and  a  corporation  from  using  the  streets 
for  certain  purposes  is  to  enjoin  the  misuse 
of  streets  and  the  defendant  company  and  all 
parties  against  whom  relief  is  sought  may 
be  joined  as  defendants :  Ampt  v.  Cincinnati, 
21  O.  C.  0.  300,  11  O.  C.  D.  806  [affirming 
Ampt  T.  Cincinnati,  6  0.  K.  P.  401,  0  O.  D. 
<N.P.)  394].   See  also  Pasties. 

The  trustees  under  the  original  grant  from 
donor  of  the  Toledo  University  are  proper 
and  neeeaaary  parties  to  a  proceeding  to  en- 
join bwtmction  in  certain  branches  of  study: 
8tat»  T.  Toledo,  3  O.  C.  C.  (N.S.)  469,  13 
O.  0.  D.  827.   See  also  T<HJ3>a. 

For  the  general  discussion  of  the  subject 
of  partiea,  see  Pasties. 

vn.  PLEADING. 

The  mere  averment  in  the  petition  that 
the  invasion  of  the  ri^t  complained  of  will 
work  an  irreparable  injury  is  insufficient  on 
demurrer  to  entitle  complainant  to  an  in- 
junction: Wood  T.  Pleasant  Ridge,  12  0.  C 
C.  177,  6  O.  C.  D.  516. 

In  an  action  for  an  injunction  a  mere 
averment  of  irreparable  injury  is  insufficient : 
White  T.  Semper,  8  O.  0.  0.  846,  4  0.  0.  D. 
408. 

An  injunction  will  be  denied  where  the 
petition  does  not  show  that  the  plaintiff  may 
not  hafe  full  and  adequate  relief  at  law: 
Bteinaa  v.  Qaa  Co.,  48  0.  S.  324,  IV  Longs- 
dorfs Notes,  417. 

Very  general  all^ationa  will  warrant  evi- 
doice  to  aid  in  determining  whether  a  judg- 
ment should  be  enjoined:  McCwrdy  v.  Baugh- 
man,  48  0.  B.  78,  IV  Longsdorfs  Notes,  140. 

Where  an  action  has  been  commenced  by 
a  taxpayer  to  enjoin  a  municipality  from 
carrying  out  tiie  terms  of  an  idleged  ultra 
virea  contract,  the  termination  of  the  con- 
tract by  the  city  prior  to  the  commencement 
of  the  action,  and  the  further  fact  that  no 
vouchers  are  about  to  be  or  will  be  drawn 
to  pay  for  work  done  thereunder,  is  proper 
matter  to  be  pleaded  by  answer,  and  will,  if 
proven,  constitute  a  defense:  Fritter  v.  Bohl, 
2  O.  N.  P.  (N.S.)  866,  14  0.  D.  (K.P.)  710. 


A  petition  in  an  action  to  enjoin  defend- 
ants from  using  plaintiff's  trade  design  or 
device  which  merely  alleges  that  defendants 
have  been  using  such  design  or  device,  but 
not  alleging  that  they  are  now  using  it,  and 
containing  no  allegation  of  threatened  in- 
jury in  the  future  is  insufficient:  United 
Hattere  v.  Loeh,  22  O.  0.  C.  339,  12  O.  O. 
D.  272. 

Where  an  injunction  is  sought  on  the 
ground  of  apprdiended  injury  to  real  prop- 
erty, facts  must  be  stated  showing  that  the 
injury  would  be  irreparable,  the  mere  state* 
ment  of  the  fact  is  insufficient:  Va»  Wert  v. 
Webster^  31  O.  8.  420,  III  Longsdorfs  Notes, 
594. 

To  enjoin  a  judgment  at  law,  on  the 
ground  of  illegal  interest,  the  petition  must 
show  a  tender  of  the  amount  equitably  due: 
Sh^ton  T.  OiU,  11  O.  417,  I  Longsdorfa 
Notes,  575. 

An  injunction  against  a  proposed  expendi- 
ture by  a  society  or  fraternal  order  will  not 
lie  unless  the  petition  allies  affirmatively 
that  the  plaintiff  has  exhausted  all  the  reme- 
dies provided  by  the  constitution  and  by- 
laws of  the  organization:  Com  t.  Lodge, 
4  0.  C.  C.  (N.8.)  11,  14  O.  C.  D.  36. 

Where  the  remedy  sought  is  a  permanent 
injunction,  the  petition  may  be  verified  on 
belief;  but  if  the  petition  request  a  tempor- 
ary injunction  the  request  will  on  motion 
be  stricken  out  unless  the  verification  be 
sworn  to  positively,  or  an  affidavit  which  is 
sworn  to  positively  is  filed:  Jarret  v.  Koch, 
14  O.  N.  P.  (N.S.)  02. 

A  petition  must  be  sworn  to  positively  to 
use  it  as  an  affidavit  for  a  restraining  orda: 
Ett  Y,  Snyder,  5  Dec.  Rep.  623,  6  Am.  U 
Rec.  416. 

Under  a  former  statute  where  the  juris- 
diction in  error  of  the  supreme  court  de> 
pended  upon  the  sum  or  value  involved,  and 
it  was  not  disclosed  by  the  record  presented 
for  review,  the  petition  in  error  must  con- 
tain averments  as  to  the  amount  involved: 
Koch  V.  Barbour,  65  O.  S.  173,  IV  Longs- 
dorfs Notes,  883. 

A  petition  in  an  action  to  restrain  a  board 
of  revision  from  adding  to  the  valuation  of 
certain  property,  alleging  the  service  of  no- 
tice of  an  intention  to  increase,  and  com* 
plaining  of  the  refusal  of  the  board  to  allow 
the  property  owners  to  offer  any  testimony 
as  to  the  value  of  such  property,  sufficiently 
states  that  the  board  is  about  to  place  the 
property  on  the  tax  duplicate  at  an  increased 
valuation,  which  being  conceded  by  demurrer 
entitles  complainant  to  relief:  Britton  Y, 
Baker,  12  O.  D.  (N.P.)  107. 

In  an  action  under  Q.  C,  i|4311,  et  seq., 
to  restrain  the  officers  of  a  municipal  cor- 
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poration  from  making  payments  to  a  water 
companj',  ailing  that  the  claims  are  ill^l, 
and  the  invalidity  thereof  arises  from  the 
■QTalidity  of  the  contract  with  the  city, 
which  is  denied  by  the  water  company,  claim- 
ing as  assignee  under  a  contract  with  an- 
other person,  and  that  the  city,  having  in- 
duced such  company  to  complete  the  contract, 
is  estopped,  a  det^mination  of  the  issue  re- 
quires a  consideration  of  the  contract,  which 
is  suflb:iently  raised  by  the  pleadings,  and  if 
its  ill^lity  appears,  judgment  on  the  plead- 
ings should  be  granted:  Defiance  v,  CouhcU 
of  Defiance,  13  O.  C.  D.  96. 

If  a  street  railroad  company  proposes  to 
do  a  strict  railroad  business  on  the  streets 
of  a  city  without  any  ordinance  or  contract 
right  to  do  so,  it  may  be  treated  as  a  tres- 
passer, or  as  committing  a  nuisance,  and  be 
proceeded  against  under  G.  C,  |4311,  by  a 
taxpayer  having  a  peculiar  interest  or  by  the 
properly  constituted  city  authorities,  but 
where  the  petition  to  enjoin  such  company 
from  doing  business  therein  does  not  allege 
that  the  company  has  no  grant  or  contract 
with  the  city  or  that  it  is  about  to  violate 
any  of  its  ordinances,  no  cause  of  action 
is  stated  cognizable  under  G.  C,  |4311: 
Rogers  v.  Radltoay  Co.,  12  O.  D.  {N.P.)  13fl. 
See  also  Stb^t  Railways  and  Intebubban 
Railwatb. 

An  action  aeedcing  to  restrain  the  city 
from  allowing,  and  a  corporation  from  using, 
the  streets  for  certain  purposes,  is  not  a 
joinder  of  separate  causes  of  action  against 
Bev««l  defendants,  or  a  case  in  which  it  is 
necessary  to  proceed  by  qvo  warranto  against 
the  private  corporation:  Ampt  v.  Cincinnati. 
21  O.  C.  C.  300,  11  O.  C.  D.  805  [affirming 
Ampt  v.  Cincinnati,  6  0.  N.  P.  401,  9  0.  D. 
(N.P.)  394]. 

A  cause  of  action  for  damages  for  wrong- 
ful appropriation  of  plaintiff's  property  in 
improving  the  street,  and  another  cause  of 
action  for  the  recovery  of  money  paid  on  an 
assessment  wrongfully  made  by  the  city  on 
the  remaining  land  for  the  street  assessment 
and  asking  for  an  injunction,  are  causes  aris- 
ing from  the  same  transaction,  and  may 
properly  be  joined  in  one  actios:  Murphy  v. 
Cincinnati,  8  O.  K.  F.  106,  10  O.  U.  (N.P.) 
541.   See  also  Pleadiros. 

In  an  action  for  injunction  which  was  de- 
nied, a  supplemental  petition  asking  for  an- 
other injunction  and  for  damages,  does  not 
alter  the  nature  of  the  cause  from  equitable 
to  an  action  at  law:  Weitzel  V.  Delhi,  12  O. 
C.  D.  737.   See  also  Auendmbnt. 

For  the  general  discussion  of  the  subject 
of  pleading,  see  Pi.badinqb. 


Vin.  NOTICE. 

An  injunction  does  not  operate  until  no- 
tice of  it  to  the  defendants:  RamwiaU  T. 
CraighiU,  9  O.  107,  I  Longsdorf'a  Notes.  476. 

As  to  the  necessity  of  notice  when  the  act 
is  not  of  itself  ill^id  and  is  unintentional, 
see  Hunter  v,  Condron,  12  O.  D.  (N.P.)  677. 

Service  ia  not  necessary  where  there  is 
actual  noUee:  Milter  v.  Milling  Co.,  21  O.  C. 
G.  325,  11  O.  C.  D.  620. 

IX.    INTERLOCUTORY  HEARING. 

On  a  motion  to  dissolve  a  preliminary  in- 
junction on  the  grounds  that  the  allegations 
of  the  petition  are  untrue,  the  burden  of 
proof  rests  upon  the  defendant  to  prove  that 
fact,  but  such  full  and  positive  proof  is  not 
requisite  as  would  be  required  in  a  final 
hearing  of  the  case:  Kuhn  v.  WooUon  Bpiee 
Co.,  8  O.  N.  P.  686,  10  O.  D.  (N.P.)  292. 

A  tonporary  restraining  order  or  a  pre- 
liminary injunction  is  a  provisional  remedy, 
and  is  allowed  or  disallowed  without  inten- 
tion on  the  part  of  the  court  of  tho-iby  fore- 
casting what  may  b«  the  final  decree  on  fall 
hearing;  and  on  the  question  of  allowing 
snoh  an  order  and  permitting  it  to  continue 
until  a  full  hearing  is  had,  the  relative 
rights  of  the  parties  and  the  injury  to  each 
■by  a  continuance  of  the  order  will  be  con- 
sidered, and  the  etatw  quo  will  he  main- 
tained by  granting  the  order  where  the  in- 
jury to  the  moving  party  will  be  immediate, 
certain  and  great  if  it  is  denied,  while  the 
loss  or  injury  to  the  opposing  party  by  its 
continuance  will  be  comparatively  insignifi- 
cant: Qwdd  T.  RaUway,  10  O.  N.  P.  (N.S.) 
129,  21  O.  D.  (N.P.)  733. 

An  order  of  the  court  of  common  pleas 
granting  a  temporary  injunction  in  a  suit 
in  which  the  ultimate  relief  sought  is  an  in- 
junction, is  not  either  a  judgment  or  a  final 
order  which  may  be  reviewed  by  the  circuit 
court  on  petition  in  error:  May  Co.  v.  Bailey 
Co.,  81  O.  S.  471. 

Whether  a  motion  will  lie  to  vacate  a 
temporary  restraining  order  enjoining  exe- 
cution of  a  judgment  by  a  justice  of  the 
peace  for  restitution  of  demised  premises  to 
the  .owner  of  the  fee,  depends  solely  on  the 
question  whether  the  justice  had  jurisdic- 
tion to  render  such  a  judgment:  Ellison  v. 
Foeter,  19  O.  D.  (N.P.)  849,  6  O.  L,  R.  666 
taffirmed,  Foster  v.  Ellison,  12  0.  C.  C.  (N. 
S.)  399,  21  0.  C.  D.  513]. 

A  motion  to  dissolve  a  temporary  injunc- 
tion will  not  be  granted,  in  an  action  for  a 
permanent  injunction,  where  it  will  be  neces- 
sary on  the  final  disposition  of  the  case  to 
determine  important  questions  arising  from 
the  issue  of  the  case,  and  on  which  depends 


Digitized  by  Google 


8991 


XNJVNOnON  XL 


899> 


the  right  to  the  injunction:  State  v.  Com- 
misaioners,  21  0.  C.  C.  780,  12  0.  C.  D.  328. 

Where  grave  questionB  of  law  are  inTolvcd, 
including  the  constitutionality  of  the  statute 
under  which  defendants  claim  to  he^  acting, 
and  the  property  rightH  of  the  plaintiff  will 
be  jeopardized  by  enforcement  of  the  statute 
while  comparatively  slight  injury  will  result 
from  delky  in  its  enforcement,  a  preliminary 
injunction  will  be  granted  to  preserve  the 
atatiu  quo  until  the  court  has  been  given 
opportunity  to  properly  consider  and  deter- 
mine the  questions  in  issue:  Chemical  Co. 
T.  Oalveri,  8  O.  N.  P.  (N.S.)  361,  19  O.  D. 
(N.P.)  671  [affirmed,  without  opinion.  State, 
em  rel.,  T.  Chemical  Co.,  80  O.  S.  754]. 

An  injunction  pendente  lite  will  not  be 
granted  unless  the  right  to  it  is  clear,  and 
unless  it  be  further  shown  that  justice  can 
not  be  meted  out  on  final  decree  if  every- 
thing be  not  kept  in  statu  quo  until  final 
decision:  Xota  v.  Columhtte,  8  O.  N.  P.  420, 
11  0.  D.  <K.P.)  679. 

An  injunetion  pendente  lite  will  not  be 
granted  in  an  action  to  enjoin  a  city  and 
a  electric  railway  company,  and  the  city  offi- 
cials from  carrying  into  effect  the  provi- 
sions of  an  ordinance,  granting  to  such  com- 
pany a  new  franchise  on  the  ground  that  the 
passage  of  such  ordinance  was  an  abuse  and 
in  excess  of  the  corporate  powers  of  the  city, 
where  it  appears  that  the  provisions  of  such 
ordinance  were  more  beneficial  to  the  city  and 
Its  citizens  than  waa  the  franchise  under 
which  the  company  waa  operating  before  its 
passage:  Robs  y.  Columhua,  8  O.  N.  P.  420, 
11  O.  D.  (N.P.)  679. 

If  merely  preventive  relief  is  sought  a 
preliminary  injunction  will  not  be  continued 
or  made  perpetual  if  the  cause  has  been  re- 
moved and  the  danger  has  ceased:  WisiceU 
V.  Church,  14  O.  S.  31,  II  LmogsdorfH  Notes, 
633. 

A  provisional  injunction  will  not  be 
(panted  where  there  is  no  right  to  a  final 
injunction,  and  the  right  to  injunction  as  a 
final  remedy  has  not  been  affected  by  G.  C, 
1  11876:  Light  Co.  T.  Bouman,  12  Dec.  Rep. 
147,  1  H.  289. 

If  all  the  mischief  of  a  final  decree  against 
plaintiff  would  result  from  dissolving  an  in- 
terlocutory injunction,  it  will  be  continued 
until  final  hearing  if  there  is  a  possibility 
of  plaintiff  sustaining  his  right  finally:  Foun- 
dry Co.  V.  Dodde,  10  Dec.  Rep.  154,  19  Bull. 
84. 

A  restraining  order  without  notice  should 
only  run  until  hearing  of  an  application  by 
the  same  party  for  a  temporary  injunction 
can  be  had,  the  time  and  place  for  which 
ought  to  be  fixed  in  the  allowance  of  the 
order:  Vomholt  v.  Gordon,  11  Dec.  R^.  817, 
30  Bull.  33. 


G.  C,  %  11875,  defining  an  injunction  as 
a  command  to  refrain  does  not  prevent  in- 
terlocutory mandatory  injunctions,  which,  in 
effect,  require  an  act  to  be  done:  Harrison  v. 
Craighead,  7  Dec.  Rep.  634,  4  Bull.  500. 

An  interlocutory  mandatory  order  will  not 
be  granted  unless  there  is  promptness.  A 
seven-years'  acquiescence  is  too  long:  Barrx- 
son  V.  Craighead,  7  Dec.  Rep.  684,  4  BulL 
500. 

On  motion  for  a  preliminary  injunction 
the  court  will  consider  not  whether  the 
applicant  has  actually  a  right,  but  whether 
be  has  a  fair  question  to  raise  as  to  its  ex- 
istence; also  whether  on  balance  of  conven- 
ience or  inconvenience  to  one  or  the  other 
party  interference  is  expedient:  Hotel  Co. 
V.  MoCUiin,  3  0.  N.  P.  247,  4  0.  D.  (N.P.) 
309. 

Dissolving  a  preliminary  injunction  on 
motion  on  the  ground  that  the  averments 
in  the  petition  are  not  true  is  not  a  trial, 
and  hence  does  not  authorize  final  judgment 
or  dismissal  of  the  case,  for  the  party  is 
entitled  to  show  the  contrary  if  he  can  on  a 
trial :  Trustees  T.  McClannahan,  53  O.  S.  403, 
rV  Longsdorf's  Notes,  607. 

Dissolution  of  a  temporary  injunction  is 
an  order  affecting  a  substantial  right  in  a 
special  proceeding,  and  is  reviewable  on  er- 
ror: Furniture  Co.  v.  Rathcay  Co.,  7  O.  N. 
P.  640,  0  0.  D.  (N.P.)  674.   See  also  Ebbob. 

X.    FINAL  HEARING. 

Burden  of  proof  is  upon  the  party  asking 
for  an  injunction  and  he  must  show  a  clear 
right  thereto:  Spongier  v.  Clevelandt  43  0. 
S.  526,  IV  Longsdorf's  Notes,  181. 

To  entitle  a  party  to  an  injunction  pen- 
dente  lite,  he  must  show  a  clear  right  there- 
to, and  must  further  show  that,  he  can  not 
obtain  complete  justice  on  the  final  decree, 
if  everything  is  not  kept  in  statu  quo  until 
the  final  decision:  Ross  v.  Columbus,  8  O. 
N.  P.  420,  11  O.  D.  (N.P.)  679. 

It  is  no  defense  to  an  action  for  an  in- 
junction that  others  are  contributing  or  do- 
ing like  damage:  Dayton  v.  Railway,  12  O. 
D.  (N.P.)  258  [affirmed,  on  appeal,  Dayton 
V.  Railway,  6  O.  0.  C.  (N.S.)  41,  16  O.  0. 
D.  736]. 

XI.  EVIDENCE. 

Although  the  statutes  permit  the  use  of 
affidavits  on  the  hearing  of  a  motion  to  dis- 
solve an  injunction  before  a  judge  of  the 
common  pleas  court  sitting  in  chambers,  the 
oral  testimony  of  witnesses  is  competent, 
upon  a  hearing  of  that  character:  State  v. 
Budd,  65  0.  S.  I,  IV  Longsdorf's  Notes,  879. 

Affidavits  may  be  used  in  the  district  court 
on  motion  to  dissolve  a  temporary  injunc- 
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tkm  in  a  case  brought  up  by  appeal,  O.  C, 
1 12S24,  from  a  dissolution  of  the  order  hy 
the  common  pleas:  Keya  v.  WUliantton,  31 
O.  8.  Ml,  III  Longsdorfs  Notes.  606. 

An  injunction  standing  on  the  petition  and 
full  direct  denial  without  testimony  will  be 
dissolTed  on  motion:  Afsprung  v.  Althoff,  7 
Dec.  Rep.  560,  3  Bull  890;  Railroad  T.  Ham- 
ilttm,  3  O.  C.  G.  455,  2  O.  G.  D.  259;  Lowe 
V.  Canal  Co.,  W.  616.  I  Longsdorfs  Notes, 
48;  Wood  v.  Pratt,  2  O.  23.  I  Longsdorfs 
Notes,  104. 

The  burden  to  show  a  right  to  a  perpetual 
injunction  is  on  the  party  claiming  it,  and 
it  will  be  granted  only  if  a  clear  right  there- 
to is  shown :  Spongier  v.  Cleveland,  43  O. 
8.  626,  IV  Longsdorfs  Notes,  181. 

On  application  to  enjoin  taking  plaintiff's 
property  without  compensation  where  the  an- 
•wer  does  not  deny  this,  but  pleads  affirma- 
tive defenses  as  contract,  consent  or  estoppel, 
the  burden  is  on  defendant:  Detwiler  v.  Rail- 
road, 6  O.  N.  P.  485,  8  0.  D.  (N.P.)  166. 

The  rule  dissolving  an  injunction,  as  of 
course,  on  an  answer  coming  in  denying  the 
facts,  does  not  apply  where  the  answer  is  by 
one  defendant  who  is  only  an  agent  of  the 
other,  and  shows  the  fonner  had  no  interest: 
Smith  T.  SimmoM,  T.  265. 

Denial  of  fraud  in  the  answer  will  be  over- 
come 1^  slight  circnmetanees  if  on  the  whole 
ease  the  defendant  appears  unworthy  of 
credit:  f)ueatel  v.  Questel,  W.  492,  I  Longs- 
dorfs Notes,  39. 

The  defendant  may  file  and  read  hia  an- 
swer on  plaintiff's  application  for  a  provi- 
sional injunction,  and  tims  try  the  whole 
case  at  once:  Bulae  t.  Wright,  W.  61,  I 
Longsdorfs  Notes,  S. 

One  who  knowingly  and  willfully  testifies 
falsely  in  a  material  matter  at  a  hearing  on 
motion  to  dissolve  an  injunction  is  guilty 
of  perjury:  Btate  T.  Budd,  66  O.  S.  1,  IV 
Loi^orf  8  Notes,  879. 

For  the  general  discussion  of  the  subject 
of  evidence,  see  Evidknoe. 

XII.  DEGREE. 
A.   Obdeb  Amt  Service. 

When  an  injunction  is  allowed  and  en- 
dorsed upon  the  summons,  it  has  practically 
the  same  effect  as  if  made  and  served  upon 
Uie  party  after  the  commencement  of  the 
action.  When  "injunction  allowed"  is  en- 
dorsed upon  the  summons,  the  defendant  must 
take  notice  of  what  the  petition  contains: 
Rat/  V.  Railway,  10  O.  G.  C.  (N.S.)  577,  14 
O.  C.  C.  (N.S.)  186,  12  0.  C.  D.  793  [af- 
firmed, without  opinion,  Ray  v.  Railway,  57 
O.  8.  664]. 

Summons  served  without  a  copy  of  the  in- 
junction notifying  the  parties  what  tliey  are 


restrained  from  doing,  is  not  sufficient  to 
authorize  a  court  of  equity  to  punish  per- 
sons who  have  not  willfully  and  intentionally 
violated  the  order  and  whose  acts  were  not 
in  themselves  ille^l:  Hwnf«r  v.  Otm^riM, 
12  O.  D.  (N.P.)  677. 

A  nonresident  owner  of  real  estate  may 
be  served  by  publication  in  an  acti<Hi  to  re- 
move a  building  erected  by  a  lessee  from 
the  sidewalk :  Columbnt  v.  PhUbrick,  5  0.  N. 
P.  (N.S.)  449,  18  0.  D.  (N.P.)  145. 

An  injunction  to  stay  the  proceedings  upon 
a  judgment  operates  upon  the  parties  to  the 
judgment,  and  through  them  upon  all  officers 
of  the  law  acting  In  consequence  of  that 
judgment:  OUn  v.  Hungerford,  10  O.  268,  I 
Ix>ngsdorfs  Notes,  510;  AlUn  v.  Medill,  14 
O.  445,  I  Longsdorfs  Notes,  680. 

Where  the  court  allows  an  injunction  on 
an  unfiled  petition,  which  is  then  at  once 
carried  to  the  clerk,  who  then  first  issues 
a  summons  on  it  and  then  files  it,  these  acts 
constitute  a  continuous  transaction,  and  the 
injunction  is  deemed  granted  "at"  the  time 
of  conunencing  action,  G.  C.,  %%  11877,  e(  »eq,: 
Botoe  V.  Seiberling,  2  O.  N.  P.  8,  2  O.  D.  (N. 
P.)  61. 

An  injunction  irr^ularly  issued  must  be 
obeyed  until  dissolved:  Howe  v.  Be^erliitg, 
2  O.  N,  P.  8,  2  0.  D.  (N.P.)  61. 


B.  EnxoT  or  Dhsbb. 

An  injunction  against  a  custodian  of  in- 
tangible property  gives  to  the  court  such 
control  of  the  property  as  authorizes  a  de- 
cree transferring  the  title  from  the  owner 
of  the  property  before  the  injunction  issued 
to  another  party  to  the  suit  who  has  been 
duly  served  with  summons:  Transit  Co,  v. 
Beeman,  12  O.  G.  C.  (N.S.)  460,  21  O.  C. 
D.  5O0  [affirmed,  without  opinion,  Realty  Co, 
V.  Beeman,  81  O.  S.  509,  on  authority  of 
Benner  v.  Benner,  63  O.  S.  220,  IV  Longs- 
dorfs Notes,  853]. 

A  court  will  not,  by  mandamus,  cunpel  a 
party  to  do  what,  by  a  subsisting  decree  of 
injunction,  he  Is  prohibited  from  doing,  Al- 
though the  party  sedting  the  remedy  by 
mandamus  is  not  a  party  to  the  decree  of 
injunction:  Railroad  Co.  T.  (7oinini>atoii«rs, 
7  0.  8.  278,  n  Longsdorfs  Notes,  297. 

An  injunction  speaks  from  the  giving  of 
the  bond  under  the  temporary  restraining 
order:  Totton  V.  Hall,  12  0.  C.  D.  724. 

An  injunction  operates  from  the  time  of 
notice  to  the  defendant,  or  from  its  service: 
Bamadall  v.  CraighUl,  9  O.  197,  I  Longs- 
dorfs Notes,  476. 

Injunction  against  judgment  does  not  oper- 
ate as  a  release  of  errors;  Oano  V.  Wkii»f 
3  O.  20,  I  Longsdorfs  Notes,  144. 
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A  judgment  lien  is  not  prolonged  by  the 
{act  that  the  judgment  creditor  has  been 
enjoined  from  issuing  execution:  Tucker  v. 
Shade,  26  O.  S.  355,  III  Longsdorfs  Notes, 
238. 

In  a  suit  bj  a  taxpayer,  against  the  board 
of  eounty  commissioners  and  the  party  to 
whom  the  bonds  of  the  county  are  delivered 
vithont  authority  of  law,  to  enjoin  the  deliv- 
ery of  the  bonds,  the  court  may  render  a 
money  judgment  against  such  party  for 
money  had  and  received  or  for  a  conversion 
of  the  bonds,  when  it  appears  from  the  facts 
disclosed  on  hearing,  but  not  known  to  the 
plaintiff  when  he  brought  his  suit,  that  the 
bonds  had  already  been  issued  and  delivered 
and  had  been  transferred  to  a  bona  fide 
holder:  CommtMionera  v.  State,  78  0.  S.  287, 
IV  Longsdorfs  Notes,  1041. 

An  injunction  irregularly  issued  must  he 
obc^'ed  until  dissolved:  Howe  v.  Seiberling, 
2  O.  N.  P.  8,  2  0.  D.  (N.P.)  61. 

A  tDrnpike  company  seeking  to  enjoin  a 
imilroad  from  oonstructing  over  the  pike  a 
bridge  u  being  not  hlgk  enough,  but  on 
iriii^  much  work  has  been  done,  the  decree 
will,  instead  of  compelling  a  higher  bridge, 
require  the  railroad  to  pay  the  e]q>ense  of 
lowering  the  pike  tf  that  would  be  much  less 
costly:  Turnpike  Oo.  v.  BoUroad  Co.,  15  0. 
a  C.  268,  8  0.  0.  D.  269.   See  also  Rail- 

KOADS. 

A  decree  enjoining  the  iteration  of  a  void 
street  railway  franchise  will  adjust  the  equi- 
ties as  may  be  proper  under  all  the  circura- 
itaneea:  Hontnum  v.  BaUwag  Co.,  14  O.  D. 
(N.P.)  646.  Bee  also  SnDT  Raii.watb  and 
iHTKBunuR  Railways. 

C.   Enfobcino  Dbcbee. 
1.    What  Conatitutee  Violation. 

An  injunction  irr^larly  issued  must  be 
obeyed  until  dissolved:  Hotce  v.  Seibwling, 
2  O.  N.  P.  8,  2  0.  D.  (N.P.)  51. 

Where  an  injunction  was  granted  restrain- 
ing a  manufacturer  of  flour  from  dressing 
and  labeling  his  goods  by  certain  ornamental 
designs  and  labels  in  imitation  or  similar  to 
others,  it  is  a  violation  of  such  injunction 
for  persons  who  were  agents  of  such  manu- 
facturer and  had  knowledge  of  the  injunc- 
tion to  sell  flour  upon  their  own  responsi- 
bility upon  a  design  made  by  themselves 
which  violates  such  injunction  and  they  are 
liable  in  contempt  without  an  original  pro- 
ceeding for  an  injunction:  Miller  v.  Milling 
Co.,  21  O.  O.  C.  325,  11  O.  C.  D.  629. 

A  defense  in  a  contempt  proceeding  for 
violation  of  an  injunction  against  interfer- 
ing with  plaintiff's  business  by  striking  em- 
ployee, that  defendant  was  only  trying  to 
protect  himself  from  injury  by  grabbing  and 


undertaking  to  stop  one  of  plaintiff's  wagons 
while  leaving  the  factory,  will  not  be  ac- 
cepted  where  the  evidence  shows  that  the 
team  started  at  least  one  hundred  feet  away 
from  defendant  and  started  straight  towards 
him,  and  he  made  no  effort  to  get  out  of 
the  way  and  let  it  pass:  Brewing  Go.  v.  Oib- 
Ion,  1  O.  N.  P.  (N.S.)  377,  14  O.  D.  (N.P.) 
306.   See  also  Botcotts  aitd  Stbikes. 

Where  striking  anployea  have  been  enjoined 
from  in  any  manner  interfering  with  per- 
sons in  or  who  may  desire  to  enter  the  em- 
ploy of  plaintiff,  either  by  threats,  violence 
or  intimidation,  from  congr^atlng  or  loiter- 
ing about  or  in  the  nei^borhood  of  plain- 
tiff's factory  with  intent  to  interfere  with 
employes  while  at  work  and  to  interfere  wiih 
or  obstruct  plaintiff's  business^  from  inter- 
fering with  any  person  delivering  or  hauling 
plaintiff's  product  or  in  any  way  interfering 
with  or  hindering  the  free  conduct  or  control 
of  plaintiff's  business  or  property,  It  is  a 
violation  of  sueb  injunction  for  a  striking 
«npIoye,  upon  whom  the  injunction  has  been 
served,  to  place  ah  obstruction  across  a 
passage-way  leading  to  plaintiff's  factory 
which  precludes  the  passage  of  a  wagon 
which  plaintiff  was  about  to  send  out,  and  to 
grab  the  lines  or  reins  as  the  driver  was 
attempting  to  drive  out,  and  stop  the  team 
and  use  violent  and  abusive  language  to  the 
driver:  Brewing  Co.  v.  Oiblon,  1  O.  N.  P. 
(N.S.)   377,  14  O.  D.  (N.P.)  305. 

While  there  may  be  no  harm  in  one  per- 
son, or  two  or  more,  loitering  or  standing  in 
the  neighborhood  of  a  factory  or  other  place, 
such  acts  in  themselves,  associated  with  the 
fact  that  Uiere  is  a  lockout  or'  a  strike  in 
progress,  that  the  men  who  loiter  about,  pa- 
trol or  picket,  are  employes  who  have  been 
discharged,  that  they  are  members  of  the 
union  whose  purpose,  under  the  evidence,  is 
to  stop  the  operation  of  the  factory  so  far 
as  th^  can,  until  the  men  in  their  employ 
have  been  discharged  or  have  joined  the 
union,  amounts  to  a  violation  of  an  injunc- 
tion against  loitering  about,  picketing  or 
patrolling  the  factory,  or  intimidating  or 
interfering  with  employes  or  non-union  men, 
and  particularly  where  non-union  men  have 
been  threatened  and  assaulted,  though  it  does 
not  appear  that  the  parties  enjoined  were 
individually  involved  in  making  the  assaults 
or  the  threats:  Brunaman  v.  Atherton,  12 
0.  D.  (N.P.)  647. 

Merely  asldng  a  person  approaching  a  man- 
ufacturing concern  if  he  was  there  looking 
for  a  job,  if  be  belonged  to  the  union,  and 
advised  him  not  to  go  there,  that  there  was 
trouble  with  the  concern,  but  making  no 
threats  or  using  any  force  to  prevent  bis  go- 
ing, does  not  sustain  a  charge  that  the  ac- 
cused accosted,  stopped  and  interfered  with 
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poraona  going  to  and  from  such  concern  and 
prevented  their  leaving  or  entering  tlie  same, 
so  as  to  make  the  accused  gailty  of  con- 
tempt of  court  for  violating  an  injunction 
agabut  pidceting  and  interfering  with  such 
company's  employes:  Hunter  y.  Oondron,  12 
0.  D.  (N.P.)  S77.   See  also  PicKsnNG. 

2.    Keceasity  for  Undertaking. 

Where  an  injunction  ib  allowed,  but  no 
undertaking  given  as  required  by  law,  a 
fine,  with  imprisonment,  imposed  upon  the 
party  enjoined  for  an  alleged  contempt,  is 
void:  Diehl  v.  Frieater,  37  O.  S.  473,  III 
Longsdorf  s  Notes,  929. 

Where  an  injunction  is  allowed  but  no 
undwtaking  given  as  required  by  law,  a 
person  imprisoned  thereunder  for  allied  con- 
tempt may  bring  an  action  for  such  imprison- 
ment without  alleging  malice  and  want  of 
probable  cause:  Diehl  v,  Frieater,  37  O.  S. 
473,  III  Longsdorf's  Notes.  929. 

Where  an  injunction  is  allowed  but  no  un- 
dertaking ^Ten  as  required  by  law  a  person 
imprisoned  for  alleged  breach  thereof  will  be 
released  on  habeas  corpus :  In  re  Oeorge,  S  O. 
C.  C.  207,  3  O.  C.  D.  104. 

An  injunction  without  bond  is  void :  Diehl 
T.  Frieater,  37  O.  S.  473,  HI  Longsdorfs 
Notes,  929;  In  re  Oeorge,  5  O.  C.  C.  207, 
8  O.  C.  D.  104. 

If  a  party,  upon  lieing  informed  that  an 
injunction  has  been  allowed  to  restrain  him 
from  doing  a  particular  act,  does  the  act 
before  there  is  time  to  give  Buch  undertaking, 
what,  if  any,  power  has  the  probate  court  to 
punish  for  contempt,  was  referred  to  but  not 
decided  in  Diehl  v.  Frieater,  37  0.  S.  473, 
III  Longsdorf's  Notes,  929. 

S.    necessity  for  Service  or  Knowledge 
Thereof. 

It  is  not  necessary  that  a  person  accused 
of  violating  an  order  of  injunction  and 
brought  before  the  court  on  attachment 
should  be  served  with  a  copy  of  the  affidavit 
or  of  the  order  which  he  is  charged  with 
disobeying;  but  it  is  sufficient  if  the  record 
in  the  contempt  proceeding  discloses  that 
the  charges  were  read  to  the  defendant  in 
open  court:  Ray  v.  Bailu>aj/,  10  O.  C.  C.  (N. 
S.)  S77>  12  O.  C  D.  793  [affirmed,  without 
opinion,  Ray  t.  Railicay,  S7  0.  S.  664]. 

Persons  accused  of  violating  an  injunction 
and  brought  before  the  court  upon  attaclt- 
ment  need  not  be  served  with  a  copy  of  the 
affidavit,  or  the  order  which  they  have  dis- 
obeyed. Upon  being  served  with  tlie  injunc- 
tion they  are  supposed  to  inform  themselves 
at  once  as  to  what  they  are  enjoined  from 
doing:  Ray  v.  Railway,' 10  O.  C.  C.  (N.S.) 


577,  12  a  G.  D.  793  [affirmed*  without  opin- 
ion, Ray  T.  RaUtcay,  57  O.  S.  684]. 

A  court,  in  punishing  for  disobedienee, 
must  consider  whether  the  accused  had 
knowledge  of  the  order,  but  this  rule  does 
not  apply  where  the  acts  done  were  illegal: 
Hunter  r.  Owdrmt,  12  O.  D.  (N.P.)  577. 

To  raider  a  person  amenable  to  an  injunc- 
tion, it  is  neither  neeesaary  that  he  should 
have  been  a  party  to  the  Buii  in  which  it  was 
issued  nor  to  have  been  actually  served  with 
a  copy  of  it,  so  long  as  he  appears  to  have 
actual  notice:  Miller  v.  Uilling  Go.,  21  O.  C. 
C.  325,  11  O.  C.  D.  629;  /n  r«  Lennon,  106 
U.  S.  548. 

A  striking  employe  can  not  be  held  for 
contempt  in  violating  an  injunction  against 
interference  with  his  former  employer's  busi- 
ness, where  the  order  has  not  been  served  on 
him,  and  no  evidence  of  knowledge  on  his 
part  of  such  order:  Brewing  Co.  v.  Oiblon, 
I  0.  N.  P.  (N.S.)  377,  14  O.  D.  (N.P.) 
30S. 

4.   Affidavit  of  Attachment, 

It  is  not  necessary  that  the  affidavit  for 
an  attachment  for  a  violation  of  an  order 
of  injunction  should  state  the  pendency  of 
the  original  action,  the  orders,  etc.;  all  that 
is  required,  in  addition  to  what  is  already 
upon  the  record,  is  a  statement  of  violation 
of  the  order  not  in  the  presence  of  the  conrt: 
Ray  V.  Railvxiy,  10  O.  C.  C.  (N.S.)  577,  12 
0.  C.  D.  793  [affirmed,  without  opinion,  Rag 
V.  Railway,  57  O.  8.  664]. 

Persons  accused  of  violating  an  injunction 
and  brought  before  the  court  upon  attach- 
ment need  not  be  served  with  a  copy  of  the 
affidavit,  or  the  order  which  they  have  dis- 
obeyed. Upon  being  served  with  the  in- 
junction they  are  supposed  to  have  informed 
themselves  at  once  as  to  what  they  are  en- 
joined from  doing:  Ray  v.  Railtcay,  10  0. 
C.  C.  (N.S.)  577,  12  0.  C.  D.  793  [affirmed, 
without  opinion,  Ray  v.  Railioay,  S7  0.  S. 
664]. 

5.  Contwtpt. 

A  proceeding  for  contempt  of  court  for 
violating  an  injunction,  under  O.  C,  if  11887 
and  11888,  in  providing  that  the  party  may 
be  fined  in  any  ram  not  eneeding  $200,  "for 
the  use  of  the  county,"  is  penal  in  its  nature 
and  must  be  strictly  construed:  UiUer  v. 
MUling  Co.,  21  0.  C.  0.  325, 11  O.  C.  D.  629. 

One  accused  of  etmtempt  in  violating  an 
injunction  is  not  entitled  to  a  jury  trial: 
Ray  V.  Railicay,  10  O.  C.  C.  (N.S.>  677,  12 
O.  C.  D.  793  [affirmed,  without  opinion,  Ray 
V.  Railway,  57  0.  S.  664]. 

Where  there  has  been  a  violation  oi  an 
order  of  injunction,  it  is  not  necesearv  in 
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order  to  prosecute  the  offender  for  contemjit 
to  docket  an  independent  action,  but  the 
order  may  be  enforced  in  the  original  action 
under  the  provision  of  K.  S.,  8  5581,  for  the 
issuing  of  an  attachment  upon  affidavit:  Ray 
V.  RaUway,  10  0.  C.  C.  (N.S.)  573,  14  O. 
C.  C.  (N.S.)  186,  12  O.  C.  D.  793  [attirnitd, 
without  opinion,  Ray  T.  RaUtoay,  57  O.  S. 
664];  Catnw  t.  BaOwap,  11  0.  N.  F.  (N.S.) 
S61. 

Contempts  of  court  being  punished  as  of- 
fenaea  against  the  administration  of  justice 
and  not  as  personal  affronts  to  those  vho 
exercise  jarisdietional  fanctions,  it  is  not  in- 
dispensable Uwt  the  violation  of  an  injunc- 
tion be  punished  by  the  judge  who  made  the 
decree:  Mmuez  v.  Oamdy  Cfo.,  77  O.  S.  386, 
IV  Longsdorfs  Kotes,  1033. 

Where  there  are  several  defendants,  ac- 
cused of  violating  an  order  of  injunction, 
who  are  before  the  court  on  attachment,  ench 
mnst  respond  for  himself  for  the  wrong  he 
has  done,  and  the  limitation  to  $200  as  the 
fine  which  may  be  imposed  under  the  statute 
applies  to  each  individual  and  not  to  the 
defendants  collectively:  Ray  T.  Railtoay,  10 
O.  C.  C.  (N,S.)  577,  12  O.  C.  D.  793  [af- 
firmed, without  opinion,  Bay  t.  RaUway,  67 
O.  S.  664]. 

Under  G.  C,  {  11888,  a  party  may  be  fined 
in  a  sum  not  to  exceed  $200  and  imprisoned 
until  such  fine  is  paid.  But  the  statute 
does  not  provide  that  a  party  can  be  im- 
prisoned until  the  costs  also  are  paid ;  and 
a  judgment  in  such  a  proceeding  that  the 
party  be  imprisoned  until  the  fine  and  costs 
are  paid,  is  erroneous  so  far  aa  the  costs 
are  concerned,  and  will  be  modified  to  that 
extent:  MUler  v.  MiUing  Co.,  21  0.  C.  C. 
326,  11  O.  C.  D.  629. 

An  injunction  does  not  execute  itself,  and 
the  court  in  the  event  of  disobedience,  may 
cause  the  arrest  of  the  violators  and  punish- 
ment as  for  contempt  by  fine  or  imprison- 
ment or  both.  The  fact  that  a  large  num- 
ber instead  of  a  single  individual,  are  vio- 
lating the  order  ia  wholly  immaterial :  Boiler 
Co.  v.  Benner,  14  0.  D.  (N.P.)  357. 

An  appeal  having  been  talcen  to  the  cir- 
cuit court  from  a  judgment  of  the  common 
pleas  granting  a  perpetual  injunction,  a  sub- 
sequent violation  of  the  decree  should  be 
punished  as  a  contempt  by  the  circuit  court, 
the  statute  providing  that  notwithstanding 
the  appeal  the  injunction  was  continued  in 
force  until  suspended  by  the  circuit  court 
or  two  judges  thereof:  Menuez  v.  Candy  Co., 
77  O.  S.  386,  IV  Longsdorfs  Notes,  1033. 

The  violation  of  an  injunction  to  restrain 
the  enforcement  of  unreasonable  rules  and 
ngnlations,  by  a  water  company,  is  punisli- 
able  by  contempt  proceedings  i^tnst  the 
proper  oiScer  or  empl<^e  of  the  company: 


Nmoark  v.  Waterworks,  4  0,  N.  P.  341,  6 
O.  D.  (N.P.)  518. 

To  render  a  person  amenable  to  an  in- 
junction, it  ia  neither-  necessary  that  he 
should  have  been  a  party  to  the  suit  in 
which  it  was  issued  nor  to  have  l>een  actu- 
ally served  with  a  copy  of  it,  so  long  as  he 
appears  to  have  actual  notice :  Milter  v.  Mill- 
ing Co.,  21  O.  C.  C.  325,  11  O.  C.  D.  629. 

Where  a  contractor,  proceeding  with  a 
public  improvement,  by  virtue  of  a  contract 
duly  awarded  him  by  the  county  commis- 
sioners, is  enjoined  from  proceeding  there- 
with, the  court  predicating  its  order  of  in- 
junction upon  the  unconstitutionality  of  the 
statute  under  which  said  contract  was  made 
and  said  improvement  was  being  prosecuted, 
the  fact  that  the  entry  of  record  makes  no 
allusion  to  the  grounds  of  the  decision  or  to 
the  invalidity  of  said  statute,  but  finds  in 
general  terms  for  the  plaintiff  and  against 
defendant,  and  that  no  appeal  or  error  pro- 
ceedings were  instituted  to  reverse  such  find- 
ings will  not  preclude  said  commissioners 
from  afterwards  proceeding  under  another 
unquestionably  constitutional  statute  and 
properly  awarding  a  new  contract  for  said 
public  work  to  the  same  contractor;  and  if 
such  contractor  thereupon  proceeds  again 
with  the  work,  he  is  not  thereby  guilty  of 
contoDpt  of  court  as  for  a  violation  of  the 
aforesaid  injunction:  Btate  v.  Michael,  12  0. 
D.  (N.P.)  674. 

Fire  oommissions  required  to  advertise  for 
bids  On  contracts  for  $500  or  over,  on  being 
enjoined  from  contracting  for  $4,000  worth 
of  hose  under  an  improper  advertisement, 
divided  up  the  amount  into  snecessiTe  pur- 
chases of  less  than  $600  each  from  the  ac- 
cepted bidder.  It  was  held  an  evasion 
aad  violation  of  the  injunction  and  a  con- 
tempt, and  they  will  be  compelled  to  repay 
into  the  .treasury  the  amount  paid  out: 
Wing  V.  Cleveland,  9  Dec.  Bep.  S61,  IS  Bull. 
50. 


D.  Bftbot  or  Refusal  to  Grant  Injunc- 
tion. 

If  a  second  bill  is  filed  to  obtain  a  second 
injunction,  in  relation  to  the  same  transac- 
tions, and  between  the  same  parties,  it  is  not 
enough  to  allege  new  ground  of  equity,  not 
suggested  in  the  former  bill.  It  must  be 
shown  that  the  new  matter  alleged  did  not 
exist  at  the  time  the  first  bill  was  filed,  or 
that,  if  it  existed,  it  was  unknown  to  the 
complainant:  Bank  v.  SchuUz,  3  O.  61,  1 
Longsdorfs  Notes,  148. 

An  application  for  an  injunction  will  not 
be  heard  if  one  is  already  pending  in  an- 
other court:  Cincinnati  v.  JSlectric  Co.,  11 
Dec.  Rep.  316,  26  Bull.  104. 
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Id  an  action  on  a  promissory  note,  the 
maker  ia  not  estopped  from  setting  up  a  want 
of  consideration  or  fraud,  by  a  judgment  dis- 
missing his  petition  on  the  merits,  in  an  ac- 
tion brought  to  enjoin  the  negotiations  of 
the  note  and  to  obtain  its  surrender  and  can- 
cellation, although  the  matter  set  up  as  a 
defense  was  relied  upon  as  the  ground  of 
relief  in  the  petition:  Cramer  v.  Moore,  36 
0.  S.  347,  III  Longsdorf's  Notes,  856. 

Xni.    ACCOUNTING  AND  COMPENSA- 
TION. 

No  independent  action  lies  for  nn  account 
for  waste.  The  account  is  only  consequen- 
tial on  an  injunction  or  other  original  suit: 
Crockett  v.  Crockett,  2  O.  8.  180,  I  Longs- 
dorf's Notes,  1038}  Jenks  v.  Langdon,  21  0. 
S.  362,  m  Longsdorf's  Notes,  34.  See  also 
Waste. 

A  suit  to  enjoin  tracks  laid  across  a  ferry 
landing  and  for  an  account  of  damages  sus- 
tained is  primarily  for  an  injunction,  and 
the  right  to  account  depends  on  the  right  to 
injunction:  Railroad  v.  Homer,  33  Bull.  332. 

A  suit  to  enjoin  obstructions  placed  in  a 
road,  although  the  plaintiff  claimed  dam- 
ages occasioned  by  such  obstruction,  is  in 
the  nature  of  a  bill  in  equity  for  an  injunc- 
tion, and  incidentally  for  an  account:  Con- 
verse T.  Hawkins,  31  0.  S.  200,  III  Longs- 
dorf's Notes,  574. 

Where  equitable  grounds  for  an  injunction 
are  lacking,  the  court  can  not  proceed  to 
award  damages  which  it  is  averred  arose  on 
the  equitable  action:  R<mch  T.  Brewing  Co., 
7  O.  0.  C.   (N.8.)   460,  18  O.  0.  D.  546. 

In  an  action  to  restrain  the  commission 
of  a  nuisance  and  to  recover  damages  there- 
for, equity  hat  jurisdietion  and  damages 
may  be  awarded,  even  if  the  court  for  some 
reason  considers  that  it  will  not  grant  an 
injunction:  Bag  Co.  v.  Cleveland,  2  O.  C. 
C.  (N.S.)  111,  15  0.  C.  D.  380.    See  also 

NUZSANOC 

XIV.   DISSOLXmON  AND  MODIFICA- 
TION. 

A.   In  Qenebm.. 

A  bill  of  exceptions  can  not  be  taken  to 
an  order  at  chambers  dissolving  a  temporary 
injunction:  Marshall  Field  Co.  v.  Esch,  18 
0.  C.  C.  749,  4  0.  C.  D.  162. 

The  dismissal  of  a  petition  upon  wliich  a 
preliminary  injunction  has  been  obtained  dis- 
solves the  injunction:  Knig  v.  Bishop,  0 
Dec.  Rep.  250,  11  Bull.  295. 

Constitutionality,  of  a  law  may  be  deter- 
mined on  a  motion  to  dissolve  an  injunction 
restraining  proceedings  under  it,  where  the 
probable  loss  to  plaintiff  is  susceptible  of 


ascertainment  or  compensation :  Snyder  v. 
Shirley,  7  O.  N.  P.  26,  sub  nomine,  French 
V.  Shirley,  9  0.  D.  (N.P.)  181. 

A  motion  to  dissolve  a  temporary  injunc- 
tion will  not  be  granted  in  an  action  for  a 
permanent  injunction,  where  it  will  be  nec- 
essary on  the  final  disposition  of  the  case  to 
determine  important  questions  arising  from 
the  issue  of  the  case,  and  on  which  depends 
the  right  to  the  injunction:  State,  em  rel., 
V.  Commissioners,  21  O.  C.  0.  780,  12  O. 
C.  D.  328. 

An  injunction  against  an  execution  on  a 
dormant  judgment  will  not  be  dissolved  be- 
cause the  court  might  have  recalled  the  exe> 
cution  on  motion:  Krinke  v.  Parish,  9  O.  C. 
C.  141,  6  0.  C.  D.  30. 

On  motion  to  dissolve  a  preliminary  in- 
junction on  the  ground  that  the  allegations 
of  the  petition  are  untrue,  the  burden  is  on 
defendant  to  prove  that  fact,  but  such  full 
and  positive  proof  is  not  requisite  as  would 
be  necessary  upon  a  final  hearing  of  the  case: 
Kuhn  T.  Woobon  Spice  Co.,  8  0.  N.  P.  686, 
10  0.  D.  (N.P.)  292. 

On  dissolution  of  an  injunction  the  court 
could,  no  donbt,  retain  the  case  and  assess 
the  damages  caused  by  it  or  could  leave  the 
parties  to  thdr  action  at  law  on  the  injunc- 
tion bond:  Roberts  t.  Dust,  4  0.  S.  602,  11 
Longsdorfs  Notes,  126. 

A  judge  in  vacation  has  the  same  power 
to  dissolve  an  injunction  as  the  court  in 
session.  And  so,  though  the  eourt  hns  re- 
served the  case  to  a  bi^er  court,  if  the  par- 
ties have  not  perfected  the  order  by  filing 
and  docketing:  Chapman  Railroad,  1  Dee. 
Rep.  666,  10  W.  L.  J.  399, 

And  any  supreme  judge,  as  mewber  of  the 
district  court,  may  exercise  t^is  power  In 
vacation,  though  assigned  to  a  different  dis- 
trict court  fnmi  the  one  where  the  ease 
pends:  Batdwin  t.  Railroad^  1  Dec  "Rep. 
546.  10  W.  L.  J.  356. 

A  dissolution  at  chambers  of  a  tonporary 
order  will  be  suspended  by  the  circuit  court, 
if  necessary,  until  a  petition  in  error  can 
be  filed:  AmmJI  t.  Fulton,  6  O.  C.  G.  185, 
3  O.  C.  D.  407. 

On  dissolution  of  injunction  against  a 
judgment  at  law,  no  penalty  can  be  awarded 
on  the  interlocutory  decree,  but  will  be 
awarded  at  the  final  dismissal  of  the  case, 
though  at  the  next  term,  but  only  on  the 
amount  then  unpaid:  Lewis  v.  Sutliff,  8  O. 
60,  I  Longsdorfs  Notes,  413. 

B.   Gtidbnok  and  Bubdrn  <»*  Paow. 

.  Under  the  former  practice,  where  there 
was  an  appeal  from  an  interlocutory  order 
dissolving  an  injunction,  affidavits  were  com- 
petent testimony  in  the  district  court  on  a 


Digitized  by  Google 


8008 


INJUHOTIOV  XT. 


OOOA 


motion  to  disBolve:  Keys  r.  WUliamaon,  31 
0.  8.  561,  III  Longsdorf'a  Notes,  805;  Rail- 
way  T.  Hurd,  17  0.  8.  144,  TI  Lon^OTfB 
Notes,  823. 

On  a  motion  to  dissolve  a  preliminary  in- 
junction on  the  ground  that  the  allc^tions 
of  the  petition  are  untrue,  the  burden  is  on 
the  defendants  to  prove  that  fact,  but  euch 
full  and  positive  proof  is  not  requisite  aa 
vould  be  necessary  upon  a  final  hearing  of 
the  case:  Kuhn  v.  Spice  Co.,  8  O.  N.  P.  686. 
10  O.  D.  (N.P.)  292. 

C.   Natcrb  and  Effect  of  Oboeb  Mihhft- 
ma  iNJimcnoN. 

A  petition  seeking  the  vacation  of  aa  in- 
junction and  specific  performance  of  the  en- 
joined contract  is  not  suhject  to  demurrer 
where  plaintiff,  a  necessary  party  was  not  a 
party  to  the  injunction  proceedings:  Ferris 
V.  Oommiationera,  9  O.  C.  C.  <N.8.)  160,  19 
O.  0.  D.  622. 

Where  an  injunction  to  a  judgment  at 
law,  for  the  payment  of  money,  is  dissolved, 
the  bill  continued,  and  sundry  payments  made 
before  its  final  dismissal,  the  decree  is  to  be 
for  the  balance  due  at  the  time  of  dismissal, 
with  tiie  legal  penalty  of  damages  on  tiiat 
balance:  LeuAt  v.  SutUff,  8  O.  60,  I  Longs- 
dorfs  Notes,  413. 

Where  an  injunction  restrains  proceedings 
of  a  judgment  creditor  against  certain  speci- 
fied property,  claimed  by  a  third  person, 
without  interfering  with  the  remedy  against 
other  property,  or  the  person  of  the  debtor, 
who  is  not  made  party  to  the  bill,  the  court 
will  not,  on  ihe  dissolution  of  the  injunction 
and  dismissal  of  the  bill,  decree  against  the 
complainant  the  amount  of  the  judgment 
and  penalty:  Turnpike  Co.  v.  Byington,  12 
O.  114,  I  Longsdorfs  Notes,  600. 

The  statutory  requirement  to  render  judg- 
ment for  the  amount  with  penalty  where  an 
injunction  staying  levy  or  sale  is  dissolved 
will  not  be  deemed  applicable  if  the  property 
released  was  not  diminished  in  value  and 
was  sold  and  the  proceeds  applied  to  pay  the 
judgment  enjoined:  Teaff  v.  Hewitt,  1  O.  S. 
Sll,  I  Longsdorf's  Notes,  1002. 

Consent  to  obtaining  a  modification  of  the 
injunction  which  is  afterwards  made  perpet- 
ufd  as  modified,  does  not  estop  the  enjoined 
party  from  seeking  reversal.  It  only  estab- 
lished a  modus  vivendi  during  litigation: 
Zaneaville  v.  Oaa  Light  Oo.,  47  O.  S.  1,  XV 
LMigsdorf  s  Notes,  365. 

D.  Review. 

An  appeal  does  not  lie  from  an  interlocu- 
tory order  modifying  an  injunction:  Forgy 
T.  JtotltMiy.  1  O.  C.  C.  417,  1  O.  C.  D.  233. 


An  order  of  the  Court  of  Common  Pleas 
dissolving  a  temporary  injunction,  is  re- 
viewable, on  error,  before  the  final  disposi- 
tion of  the  case  in  said  court:  Railway  v. 
BamUton,  3  O.  C.  0.  455,  2  0.  C.  D,  269. 

But  an  order  of  a  judge  of  the  common 
pleas  court  in  a  special  proceeding  made  at 
chambers  is  not  reviewable:  Atwood  v.  Whip- 
ple, 48  O.  S.  308,  IV  Longsdorf's  Notes,  415. 

An  order  of  the  court  of  common  pleas 
overruling  a  motion  to  dissolve  an  injunc- 
tion, may  be  reviewed,  on  error,  by  the  cir- 
cuit court:  Burke  v.  Railioay,  45  0.  S.  631, 
rV  Longsdorf's  Notes,  290. 

When  a  party  desires  to  appeal  to  the  cir- 
cuit court  from  an  interlocutory  order  made 
by  the  court  of  common  pleas,  vacating  an 
iqjunetion,  and  said  last  named  court  by  its 
order  suspends  the  operaMon  of  tiie  order  of 
vacation  of  the  injunction  for  ten  days,  the 
party  desiring  so  to  appeal  may  perfect  the 
same  by  giving  the  notice  and  entering  into 
tbe  undertaking  provided  by  law,  and  the 
refusal  of  two  judges  of  the  circuit  court,  in 
vacation,  to  order  a  suspension  of  tiie  order 
of  dissolution  will  not  have  the  effect  of  de- 
feating the  appeal:  Kewish  v.  Wtrs,  17  O.  C. 
G.  386,  9  O.  C.  D.  551. 

XV.  REVIEW. 

A.  Ebrob. 

An  order  of  an  inferior  court  dissolving  a 
temporary  injunction  is  not  reviewable  on 
the  weight  of  the  evidence:  Ferry  v.  Oott- 
lieb,  45  O.  S.  195,  IV  Longsdorf's  Notes,  268. 

Where  a  petition  for  an  injunction  states 
facts  which  if  true,  would  entitle  the  plain- 
tiff to  the  relief  prayed  for,  it  is  error  for 
the  court,  before  answer,  on  motion  therefor, 
to  vacate  the  injunction  and  dismiss  the 
petition:  Makemeon  v.  Kauffman,  36  0.  S. 
444,  III  Longsdorf's  Notes,  796. 

An  order  of  the  court  overruling  a  motion 
to  dissolve  an  injunction  is  an  order  affect- 
ing a  substantial  right  made  in  a  special 
proceeding  which  may  be  reviewed  on  error: 
Burke  V.  Kotltcay  Co.,  46  O.  S.  631,  IV 
Longsdorf's  Notes,  299. 

An  order  of  the  court  of  common  pleas 
granting  a  temporary  injunction  in  a  suit 
in  which  the  ultimate  relief  sought  is  an 
injunction,  is  not  either  a  judgment  or  a 
final  order  which  may  be  reviewed  by  the 
circuit  court  on  petition  in  error:  May  Co. 
V.  Bailey  Co.,  81  0.  S.  471. 

Refusal  to  grant  an  injunction  is  not  prej- 
udicial error,  when  consolidation  of  actions 
accomplishes  the  same  purpose:  Taylor  T. 
BHck  Co.,  66  0.  S.  360,  IV  Longsdorfs 
Notes,  909. 

The  general  term  of  the  superior  court  of 
Cincinnati  has  power  to  review  an  order  of 
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the  Bpeeiftl  term  dissolving  a  tctnporarr  in- 
junction:  Mitchell  v.  Raihcay  Co.,  7  6.  N. 
P.  640,  B  O.  D.  (N.P.)  674. 

In  an  action  to  enjoin  the  collection  of 
tezes  levied  under  an  unconstitutional  act, 
the  payment  of  such  taxes  after  the  diesnlu- 
tion  of  the  injunction  on  final  hearing,  does 
not  prevent  the  defendant  from  proRecnting 
error  to  test  the  validity  of  the  act,  when 
by  ita  proriaiona  other  tax^s  are  to  be  levied 
for  one  or  more  years:  Railwaj/  Co.  v.  Star- 
tin,  63  0.  S.  386.  IV  Longsdorfa  Notes,  606. 

The  general  term  o<  the  superior  court  has 
jurisdiction  to  grant  a  temporary  injunction 
during  the  pendency  of  a  proceeding  in  er- 
ror: Fumtiure  Co.  v.  Railway  Co^  7  O.  N. 
P.  640,  9  0.  D.  (N.P.)  6T4. 

The  refusal  by  a  judge  at  chambers  to 
dinoWe  a  temporary  restraining  order  is  not 
rerievnible,  for  it  is  not  the  act  of  the  court: 
Atwood  T.  Whipple,  48  O.  S.  308,  IV  Longs- 
dorfs  Notes,  41S. 

Where  the  only  relief  sought  in  the  orig- 
inal petition  was  an  injunction,  and  upon 
appeal  the  injunction  was  dissolved  and  the 
cause  retained  for  an  assessment  of  damages, 
the  filing  of  a  supplemental  answer  and 
cross-petition  setting  forth  the  specific  dam- 
ages sustained  by  reason  of  the  injunction 
is  proper  procedure;  and  it  is  within  the 
discretion  of  the  court  to  determine  the 
issue  as  thus  presented  or  to  remand  the 
defendant  to  an  action  at  law  upon  the 
bond:  Buildinff  Co.  v.  Electrotype  Co.,  13  O. 
C.  C.  (N.S.)  559,  23  O.  C.  D.  475. 

The  common  pleas,  in  a  suit  to  enjoin, 
granted  a  preliminary  injunction,  and  on 
defendant's  motion  to  dissolve  modified  it, 
and  the  circuit  court,  on  plaintifTs  petition 
in  error  thereto,  set  aside  the  modification 
and  instructed  the  common  pleas  to  make 
the  original  injunction  perpetual.  It  was 
held  erroneous.  The  defendant's  motion  to 
dissolve  and  the  hearin;;  thereon  did  not 
waive  defendant's  right  to  a  full  hearing, 
and  the  remand  should  have  been  for  trial 
with  leave  to  plead:  Light  Co.  v.  Talmage, 
37  Bull.  313  [without  opinion,  in  the  su- 
preme court]. 

An  order  granting  dissolution  of  an  in- 
junction on  motion  is  reviewable:  Railroad 
Co.  V.  Hamilton,  3  0.  C.  C.  4S5,  2  O.  C.  T>. 
25fl,  contra,  College  v.  Cincinnati,  13  Dec. 
Rep.  535.  1  C.  S.  C.  R.  255.   .See  also  Ebbor. 

A  bill  of  exceptions  can  not  be  taken  to 
an  order  at  chambers,  as  here  dissolving  a 
temporary  injunction:  Field  v.  Etch,  18  O. 
G.  C.  740,  4  O.  C.  D.  162.  See  also  Ebbob. 

B.  Afpial. 

A  decree  dismisalng  an  action  for  an  in- 
junction and  a  money  judgment  is  appeal- 
able: Weitzel  T.  Delhi,  12  O.  C.  D.  737. 


Appeal  does  not  lie  from  interlocutory 
order  modifying  injunction:  Forgg  v.  Rail- 
road Co.,  I  O.  0.  C.  417,  1  0.  C.  D.  23S. 

An  action  to  vacate  an  injunction  and  for 
specific  performance  is  for  equitable  rdief 
and  appealable:  Ferris  v.  CommiMioner;  0 
O.  C.  C.  (K.S.)  169,  19  O.  C.  D.  622. 

An  interlocutory  order  dissolving  an  in- 
junction, may  be  suspended  on  appeal  by 
order  of  the  court:  Johnson  v.  Avond^Ue,  1 
O.  C.  C.  229,  1  O.  C.  D.  124. 

Appeal  can  be  taken  from  the  dismissal  of 
a  supplemental  petition  asking  an  injunction 
against  the  threatened  sale  of  property : 
Field  T.  Esch,  18  O.  C.  C.  740,  4  O.  C.  D. 
162. 

Appeal  from  diaaolution  at  chambers  of  an 
injunction  will  he  dismissed  after  i4>pcttl 
from  dismissal  of  the  petition,  for  the  latter 
appeal  brings  up  the  case  as  it  stood  in  the 
common  pleas:  Field  t.  Bsch,  18  0.  C.  C. 
749,  4  O.  C.  D.  162. 

The  effect  of  an  appeal  from  an  interlocu- 
tory order  dissolving  an  injunction  suspends 
or  vacates  the  effect  of  order  appealed  from 
until  it  can  be  beard:  Railtoajf  v.  ffurd,  17 
O.  8.  144.  II  Longsdorf'a  Notes,  823. 

The  circuit  court  may  suBpeud.  an  order 
granting  a  perpetual  injunction  on  appeal: 
McClung  v.  Coal  Co.,  7  O.  C.  C.  182,  3  O. 
C.  D.  719. 

Injunction  may  be  allowed  in  case  pend- 
ing in  circuit  court  on  appeal:  Kent  v.  Ma- 

haffy,  2  O.  S.  498,  I  liongsdorfs  Notes.  1076. 

Upon  appeal  in  a  contempt  case  for  vio- 
lating an  injunction,  the  validity  of  the 
injunction  can  not  be  attacked  when  it  ap- 
pears that  the  court  had  jurisdiction  of  the 
parties  and  subject-matter:  Moulders'  Union 
V.  Oreentcald  Co.,  4  0.  N.  P.  (N.S.)  161, 
16  O.  D.  (N.R)  678  [reversing  Greentoatd 
Co.  T.  Moulders'  Union,  16  O.  D.  (N.P.)  198, 
1  Hosea,  242 ;  affirmed,  without  opinion, 
Oreentcald  Co.  v.  Moulders'  Vnion^  77  O.  S. 
618].  See  also  Contempt. 

A  gas  company's  suit  against  a  city  aver- 
ring a  contract  to  pay  for  lighting,  and  ask- 
ing injunction  against  the  city's  interfer- 
ence and  destruction  of  poles  and  an  account 
due  for  lighting,  states  an  equitable  cause  of 
action,  and  on  demurrer  being  sustained 
thereto  is  appealable.  But  if  on  appeal  the 
city's  answer  shows  there  ia  no  valid  con- 
tract, and  this  is  not  denied,  the  claim  for 
money  having  no  longo:  an  equitable  cauae 
of  action  to  rest  upon,  becomes  a  l^al  cause 
of  actitm,  which  is  not  appealable,  and  must 
therefore  be  dismisaed  where  the  city  has  not 
inbmitted  to  tiie  jurisdiction,  but  has  dis- 
puted it  at  every  step:  WelUton  t.  Morgaii, 
69  O.  S.  147,  IV  LongidorfB  Notee,  761. 
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XVI.  BOND. 
A.  NxcESSiTT  vom  Bond. 

A  temporary  reBtraining  order  can  not  be 
granted  without  bond:  Hertenstein  v.  Herr- 
man,  6  O.  N.  F.  93,  S  O.  D.  (N.F.)  205. 

An  injunction  without  an  injunction  bond 
is  void:  In  re  Qeorge,  5  O.  G.  C.  207,  3  O. 
C.  D.  104;  DieU  T.  Friester,  37  O.  S.  473, 
ni  LongBdorf  8  Notes,  929. 

An  injunction  to  restrain  tlie  miaapplica- 
tion  of  public  funds,  under  G.  C,  §4311, 
does  not  require  an  undertaking:  Forsytke 
V.  Winans,  44  O.  S.  277,  IV  Longsdorf's 
Notes,  210. 

The  announcement  by  a  court  of  its  de- 
termination to  grant  a  temporary  iojunction 
does  not  render  such  an  order  effective  until 
it  is  entered  upon  the  journal;  and  where 
bond  was  not  executed  until  the  court  had 
approved  the  entry  fixing  the  amount,  at 
which  time  it  had  lost  jurisdiction  through 
the  filing  of  a  petition  for  removal,  the  bond 
is  void  and  the  temporary  injunction  never 
became  operative  or  binding  on  the  defend- 
ant: Marmington  v.  Railtcay,  8  O.  L.  R.  451, 
16  O.  F.  D.  552. 

An  order  of  injunction  indorsed  on  a  peti- 
tion hfls  no  effect  until  it  is  filed  and  the 
bond  given:  Totten  v.  iMwton,  8  O.  C.  0.  377, 
4  O.  C.  D.  518. 


B.   Eftect  op  Fah-ube  to  Give  Bond. 

The  fact  that  no  bond  is  given  on  a  tem- 
porary injunction  is  not  ground  for  dismis- 
sal: Qallagker  v.  Johngon,  1  0.  D.  (N.P.) 
264,  31  Bull.  24. 

If  an  injunction  bond  be  not  (riven,  dis- 
obedience of  it  is  not  punishable:  Dichl  v. 
Friegter,  37  O.  S.  478,  III  Longsdorf's  Notes, 
929. 

If  a  party  is  informed  that  an  injunction 
has  been  allowed  to  restrain  him  from  doing 
a  particular  act,  and  does  such  act  before 
there  is  time  to  give  such  uiidertaking,  what, 
if  any,  power  has  the  probate  court  to  pun- 
ish for  contempt,  was  referred  to  but  not  de- 
cided in  Diehl  v.  Frietter,  37  O.  S.  473,  III 
Longsdorf's  Notes,  920.  See  also  Wing  v. 
Cleveland,  9  Dee.  Bep.  551,  15  Bull.  50. 


C.   Construction  of  Bond. 

A  bond  is  within  the  statute  of  frauds 
and  must  be  strictly  construed:  Williamson 
Y.  SaU,  1  0.  S.  190,  I  Longsdorf's  Notes, 
964;  Hall  v.  Williamaon,  9  O.  R.  17,  II 
LmigBdorfs  Notes,  374. 

The  principal  on  the  bond  is  no  more  liable 
than  the  mireties,  except  in  strict  accordance 


with  its  terms:  Railtcay  v.  Burke,  54  O.  S. 
08,  IV  Longsdorf's  Notes,  626. 

The  statutes  in  force  at  the  time  of  the 
signing  are  to  govern  the  construction  of 
the  bond  as  to  the  sureties'  liability:  Krug 
V.  Bishop,  44  O.  S.  221,  IV  Longsdorfs 
Notes,  205  [reversing,  Krug  v.  Bishop,  9 
Dec.  Rep.  250,  II  Bull.  295]. 

Dismissal  of  the  injunction  and  of  the  ac- 
tion without  prejudice,  because  co-d^endants 
had  not  been  served  with  summons,  is  not  a 
breach  of  the  injunction  bond  conditioned  to 
pay  damages,  "ii  it  be  finally  decided  that 
the  injunction  ot:^ht  not  to  have  been 
granted":  Krug  T.  Bwftop/44  O.  S.  221,  IV 
Longsdorfs  Notes,  205  [reversing,  Krug  v. 
Bishop,  9  Dec.  Rep.  250,  11  Bull.  295]. 

All  the  words  of  an  injunction  bond  should 
have  effect  if  possible:  Roberts  v.  Dusi,  4 
0.  S.  502,  II  Longsdorf's  Notes,  125. 

An  injunction  bond  to  pay  all  moneys  and 
costs  due,  and  to  become  due,  and  all  moneys 
and  costs  decreed  against  him,  the  injunc- 
tion suit  having  been  dismiBsed  on  costs, 
will  be  construed  to  support  an  action  for 
the  damages  caused  by  the  injunction:  Rob- 
erts V.  Dust,  4  O.  S.  502,  II  Longsdorf's 
Notes,  125. 

An  injunction  bond  under  the  chancery 
act  of  1831  was  aimply  a  bond  of  indemnity; 
and,  though  the  clerk  makes  the  condition 
of  the  bond  broader  than  required  by  law, 
it  can  only  be  enforced  aa  a  bond  of  in- 
demnity: Miller  v.  Montague,  12  Dec.  Rep. 
551,  I  D.  104. 


D.  Additional  Bond. 

The  court,  in  continuing  an  injunction, 
may  require  additional  or  new  security  to 
be  given  or  a  new  bond  with  new  and  en- 
larged conditions ;  and  so  tlie  court  may  order 
the  new  bond  to  be  given  in  place  of  and  as 
a  substitute  for  the  former  bond,  which  may 
be  thereby  discharged  without  the  consent  of 
the  obligee.  But  if  such  order  be  not  8ul>- 
stantially  complied  with,  as  where  by  mis- 
take of  the  clerk  the  new  bond  is  conditioned 
merely  for  the  payment  of  the  costs,  the 
former  bond  is  not  di9charge<l :  Kent  v. 
Bierce,  6  O.  336,  I  Longsdorf's  Notes,  341; 
Kent  V.  Bierce,  7  0.  (pt.  2)  209,  I  Longs- 
dorfs Notes,  200. 

Where  an  injunction  bond  is  given  and  ad- 
ditional bond  required  and  given,  which  lat- 
ter alone  is  sued  upon,  it  not  appearing  on 
the  record  that  the  sureties  on  th;  former 
were  not  the  same  as  those  sued,  and  the 
defense  of  want  of  parties  not  being  made, 
the  judgment  on  the  second  bond  is  not  er- 
roneous: Du>elle  V.  Wason,  14  O.  C.  C.  551, 
7  0.  C.  D.  811, 
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E.  AonoN  ON  Bond. 

I.    Preliminary  Requisites. 

(a)    Dtoiaion  that  Injunction  Should  Jiot 
Eave  Bern  I*$ued. 

An  action  on  an  injanctioQ  undertaking 
will  not  lie  unless  there  is  a  judicial  deci- 
sion that  the  injunction  is  wrongly  granted; 
Railtoay  T.  Burke,  54  O.  S.  98,  IV  LongB- 
dorf'a  Notes,  626. 

The  diswlution  of  a  temporary  injunc- 
tion is  not  ground  of  action,  and  action  can 
not  be  mutalxied  upon  an  injunction  bond 
until  final  detenSination  of  the  case,  show- 
ing improper  granting  of  the  injunction: 
YTeltA  T.  Btttham,  6  O.  N.  P.  33,  8  0.  D. 
(N.P.)  70. 

Settlement  of  the  eontrorerey  against  the 
plaintiff  by  an  arbitration  not  subject  to 
tbe  court's  approTal,  is  not  a  judicial  de- 
termination that  tbe  injunction  should  not 
have  been  granted:  Railtcay  v.  Burke,  54  O. 
S.  98,  IV  Longsdorfa  Notes,  626. 

Where  an  injunction  is  api>ealed  to  tbe 
circuit  court,  although  the  injunction  is  made 
perpetual  by  the  common  pleas  court,  if  the 
appellate  court  reverses  the  common  pleas 
court  and  tbe  injunction  is  dissolved,  the 
obligors  on  the  injunction  bond  are  liable, 
although  the  appellate  court  did  not  ex- 
pressly find  whetiier  the  injunction  was  im- 
properly granted:  Williams  v.  Baker,  13  O. 

C.  C.  600,  7  O.  C.  D.  615. 

A  dismissal  witiiout  prejudice  of  an  action 
for  an  injunction  does  not  constitute  a 
breaeh  of  the  undertaking  provided  for  in 
O.  C,  111882:  Krug  t.  Biahop,  44  O.  S. 
221,  IT  Longsdorfs  Kotes,  205. 

Where  an  action  is  dismissed  by  consent, 
and  a  temporary  injunction  pending  in  it, 
dissolved  without  any  judicial  action  of  the 
court,  but  as  a  consequence  of  the  dismisBfll, 
such  dissolution  is  of  no  avail  in  an  action 
on  tbe  injunction  undertaking:  Railtcay  v. 
Burke,  64  O.  S.  98,  IV  Longsdorfs  Notes, 
626. 

The  obligors  are  liable,  though  the  action 
enjoined  was  never  tried  on  its  merits: 
Biehop  V.  Basooe,  8  Dec.  Rep.  423,  7  Bull. 
343. 

Tbe  bond  in  a  suit  to  enjoin  a  forcible 
detainer  is  not  liable  if  the  magiatrate  bad 
no  jurisdiction,  because  no  right  of  the  plain- 
tiff was  suspended,  but  contra,  if  the  injunc- 
tion was  also  against  interfering  with  pos- 
session goierally  until  final  bearing:  Bishop 
v.  Bascoe,  8  Dec.  Rep.  423,  7  Bull.  343. 

The  obligorB  on  an  injunction  bond  are 
liable  on  reversal  in  an  appellate  court: 
Williams  V.  Baker,  13  O.  G.  C.  600,  7  O.  C. 

D.  616. 


A  person  who  has  filed  a  suit  for  rescis- 
sion of  deeds  of  exchange  of  real  estate,  pos- 
session not  having  been  changed,  is  entitled 
to  an  injunction  against  a  forcible  detainer 
suit  until  the  right  to  a  rescission  is  deter- 
mined. Hence  the  defendant  can  not  recover 
on  the  injunction  bond,  although  the  rescis- 
sion failed  because  of  plaintilTs  non-compli- 
aoce  with  the  terms  of  the  decree  of  rescis- 
sion, for  the  injunction  was  rightful:  Wor- 
den  V.  Elag,  13  O.  C.  C.  627,  6  O.  C.  D.  359. 

The  failure  of  a  plaintiff  to  prosecute  in 
an  action  for  an  injunction  where  a  tempo- 
rary restraining  order  has  been  granted  uid 
bond  given,  is  a  confession  by  him  that  he 
has  no  case  to  try,  and  that  his  interfer- 
ence with  the  rights  of  the  defendant  by  in- 
junction was  without  warrant,  and  the  surety 
is  liable  whether  tbe  action  is  dismissed  at 
the  request  of  tbe  plaintiff,  or  because  of  bis 
neglect  to  prosecute:  Machold  r.  RMlway, 
4  O.  N.  P.  (N.S.)  273,  17  O.  D.  (N.P.)  64; 
Krug  T.  Bishop,  44  O.  S.  221,  IV  LongsdorTs 
Notes,  205. 

No  action  can  be  maintained  on  the  bond, 
where  a  party  is  comi>eUed  to  ask  for  an 
injunction  because  of  inability  to  set  up  a 
dtiFense,  and  also  where  matters  should  re- 
main in  the  position  in  which  they  are  until 
the  question  is  determined:  Warden  T.  Ktag, 
13  O.  C.  C.  627.  6  O.  C.  D.  359. 

An  action  on  an  injunction  undertaking 
will  not  lie  against  a  princii«l  when  it  wiU 
not  lie  against  the  sureUes:  RaHway  v. 
Burke,  M  O.  8.  08,  IV  Longsdorfs  Notes, 
626. 

On  dismissal,  without  prejudice,  of  an  in- 
junction against  a  forcible  ratry  and  de- 
tainer case,  the  justice's  jurisdiction  of  tbe 
forcible  entry  case,  or  tlw  pertft  ri^t  to 
poBseesion,  can  not  be  inquired  into  in  an 
action  on  the  injunction  bond:  Bishop  v.  Baa- 
eoe,  8  Dec  Rep.  664,  S  BulL  111. 

(b)    necessity  for  Issuance  of  Exeoution. 

It  is  not  necessary  on  the  dissolution  of 
an  injunction  and  dismissal  of  the  bill,  where 
tbe  injunction  did  not  operate  to  stay  exe- 
cution upon  a  former  decree  or  judgment 
to  sue  out  execution  against  the  plaintiff 
before  a  suit  can  be  sustained  on  the  bond 
against  the  sureties:  Kent  T.  Bierce,  6  0. 
336,  I  Longsdorfs  Notes,  341. 

A  sheriff's  return  that  he  could  find  no 
goods  or  chattels,  lands  or  tenements,  of  the 
principal  debtor,  unincumbered  by  mortgage, 
is  sufficient  to  authorise  suit  on  an  injunc- 
tion bond:  Seymour  v.  King,  II  O.  342,  I 
Longsdorfs  Notes,  564. 

Execution  against  the  principal  is  not  nec- 
essary before  suing  on  an  injunction  bond, 
for  it  is  conditioned  to  pay  on  dissolution: 
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Fogle  T.  Banian,  T.  231.    See  also  Bonds, 

BUBBTT. 

2.  Damage$. 

An  indebtedness  or  liability  to  pay  at- 
torneys fees  in  procuring  a  dissolution  of 
an  injnnotira  is  sufficient  damage  to  sus- 
tain an  action  on  the  undertaking:  Bishop  v. 
Baeeoe,  8  Dec.  Rep.  654,  9  Bull.  111. 

Where  a  person  is  restrained  by  injunc- 
tion from  making  a  race  to  his  mills,  a'nd 
the  conditions  of  the  injunction  bond  are 
that  the  obligor  will  pay  all  moneys  and 
costs  due  and  to  become  due  from  the  plain- 
tiff  in  the  bill,  and  all  moneys  and  costs 
which  shall  be  decreed  against  him,  and  the 
bill  is  dismissed  at  the  coats  of  the  plaintiff, 
the  perK)n  so  restrained  can  sustain  an  ac- 
tion on  the  bond  against  the  plaintiff  and 
his  sureties  to  recover  the  damages  sus- 
tained by  reason  of  the  injunction:  Roberta 
T.  Dust,  A  O.  8.  502,  II  Longsdorf's  Notes, 
125. 

In  an  action  on  an  undertaking  for  an 
injunction,  whereby  the  plaintiff  agrees  to 
pay  the  defendant  "the  damages  he  may  sus- 
tain by  reason  of  the  injunction,"  if  it  be* 
finally  decided  that  it  ought  not  to  have 
been  granted;  it  was  held  that  attorney's 
fees  and  expenses  necessarily  incurred  in 
obtaining  a  dissolution  of  an  injunction,  may 
be  recovered  as  damages  secured  by  the  un- 
dertaking, when  it  is  finally  decided  that 
the  injunction  ought  not  to  have  been 
granted:  Noble  v.  AmOld,  23  O.  S.  264,  III 
Longsdorf's  Notes,  123;  Riddle  v.  Cheadle, 
2S  O.  S.  278,  III  LongBdorfs  Notes,  229; 
Biahop  T.  Baacoe,  8  Dec.  Bep.  654,  9  Bull. 
111. 

Attorney's  fees,  only  so  far  as  paid  to  dis- 
solve or  modify  the  provisional  injunction, 
or  occasioned  by  it,  or  occasioned  by  its 
allowance  and  not  those  for  the  original  case, 
can  be  recovered :  Riddle  v.  Cheadle,  25  O.  S. 
278,  III  Longsdorfs  Notes,  229. 

If  the  attorney's  fees  and  expenses  are 
incurred  in  defeating  the  action,  and  the  dis- 
solution of  the  injunction  is  only  incidental 
to  the  lesnl^  such  fees  and  expenses  are  not 
damages  sustained  by  reason  of  the  injunc- 
tion, and  no  recovery  therefor  can  he  had 
upon  the  undertaking:  Bithop  v.  Bascoe,  8 
Deo.  Bep.  064,  9  BaU.  111. 

Attorney's  fees  incurred  in  procuring  dis- 
solution, of  injunction,  and  also  the  defend- 
ant's own  expenses  in  procuring  such  disso- 
lution, are  recoverable  on  the  injunction 
bond:  DwelU  T.  Wilson,  14  O.  C.  C.  661, 
7  O.  C.  D.  614. 

Only  nominal  damages  can  be  recovered 
by  a  person  on  an  injunction  bond,  who  has 
been  enjoined  from  fishing  in  the  waters 
before  the  land  of  another,  when  the  injunc- 
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tion  afterwards  is  dissolved  and  he  was  pre- 
vented from  fishing  in  the  particular  spot 
during  that  season:  DvoHle  r.  W^ton,  14 
O.  C.  O.  661,  7  O.  C.  D.  614. 

Where  a  stranger  to  tiie  suit  in  which  the 
judgment  has  been  rendered,  files  a  bill  to 
restrain  a  levy  upon  specific  personal  prop- 
erty, claiming  ri^t  therein,  on  the  dissolu- 
tion of  such  injunction  the  person  suing  it 
out  is  not  responsible  for  the  whole  amount 
of  the  original  judgment,  penalty  and  costs, 
hut  only  for  the  value  of  the  specific  prop- 
erty levied  upon,  and  the  costs  arising  from 
proceedings  in  injunction,  because  the  judg- 
ment has  not  been  enjoined,  and  the  judg- 
ment creditor  was  not  hindered  from  pro- 
ceeding in  any  other  manner  against  the 
judgment  debtor:  SiUyer  v.  Richards,  13  O. 
135,  I  Longsdorf's  Notes,  629;  Turnpike  Go. 
V.  ByingtoH,  12  O.  114,  I  Longsdorfs  Notes, 
600. 

An  injunction  bond  conditioned  to  prose- 
cute the  case  and  pay  all  damages  sustained, 
on  dismissal  of  the  injunction  merely  with 
costs,  covers  the  damages  sustained  without 
their  being  assessed  by  the  chancellor,  and 
not  costs  merely:  Kent  v.  Bierce,  6  O.  336, 
I  Longsdorf's  Notes,  341. 

Where  the  oripnal  case  was  to  abate  a 
wooden  building  in  a  blocked  square  as  a 
nuisance  and  incidentally  to  enjoin  its  com- 
pletion, and  a  temporary  restraining  order 
was  granted,  but  on  final  hearing  the  ordi- 
nance blocking  the  square  was  found  to  be 
invalid,  the  damages  on  the  injunction  bond 
can  not  include  the  whole  expense  of  the 
case,  and  it  being  impossible  to  apportion 
the  attorney's  charges,  the  damages  will  be 
limited  to  the  loss  of  the  use  of  the  build- 
ing for  the  time:  Tarbell  v,  Ennis,  7  O.  N. 
P.  416,  10  O.  D.  (N.P.)  346. 

A  turnpike  company  can  not  recover  as 
damages  tolls  that  it  could  not  lawfully  have 
collected,  if  the  injunction  had  not  been 
granted:  Turnpike  Co.  v.  Kelley,  41  O.  S. 
144,  rV  Longsdorf's  Notes,  55. 

Nominal  damages  are  implied  by  dissolv- 
ing an  injunction  issued  in  restraint  of  law- 
ful right,  but  to  recover  more  the  special 
damages  must  be  averred:  Miller  v.  Mon- 
tague, 12  Dec.  Rep.  551,  1  D.  164. 

Damages  must  be  proved  by  plaintiff  to 
recover  on  the  bond  aff«r  setting  aside  an 
injunction  against  sate  of  property  claimed 
as  exempt:  Tyler  v.  Ryan,  6  Dec.  Rep,  671, 
4  Am.  L.  Rec  670. 

3.   Pleading  and  Proof. 

In  a  declaration  upon  an  injunction  bond, 
it  is  necessary  to  aver  that  elocution  had 
been  issued  against  the  principal  debtor,  and 
tiiat  it  appears  by  its  return  he  had  no 
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goods  and  ebatieb,  lands  and  tenements, 
sufficient  to  wUsfy  the  same:  Eillyer  T. 
AMTAanfs,  13  0.  135,  I  Longsdorfs  Notes, 
629. 

Damages  in  consequence  of  injunction  order 
mast  be  proved  before  recovery  can  be  had 
on  injunction  bond:  Tyler  v.  Ryan,  6  Dee. 
Rep.  671,  4  Am.  L.  Bee  670. 

Nominal  damages  are  implied  by  dissolving 
an  injunction  issued  in  restraint  of  lawful 
right,  but  to  recover  more  the  special  dam- 
ages must  be  averred:  Miller  v.  Montague, 
12  Dec  Bep.  551,  1  D.  164. 

Where  the  only  relief  sought  in  the  orig- 
inal petition  was  an  injunction,  and  upon 
appeal  the  injunction  was  dissolved  and  the 
cause  retained  for  an  assessment  of  damages, 
the  filing  of  a  supplemental  answer  and 
cross-petition  setting  forth  the  specific  dam- 
ages sustained  by  reason  of  the  injunction  is 
proper  procedure;  and  it  is  -within  the 
discretion  of  the  court  to  determine  the  issue 
as  thus  presented  or  to  remand  the  defend- 
ant to  an  action  at  law  upon  the  hmd: 
Buildii^  Co.  T.  Electrotype  Oo^  18  O.  C.  C. 
(N.S.)  559,  23  O.  0.  D.  475. 

XVII.    INJUNCTION  AS  GROUNDS  FOR 
MALICIOUS  PROSECUTION. 

Ad  injunction  in  ft  suit  broni^t  mail- 
dously  and  without  probable  cause,  whereby 
defendant  was  prevented  from  enjoying  his 
mining  proper^  and  proseenting  a  profit- 
able business,  which  suit  the  plaintiff  dis- 
missed after  a  year,  is  ground  for  action: 
Coal  Co.  T.  Upson,  40  O.  8.  17,  IV  Longs- 
dorfs Notes,  2. 

The  damages  is  the  value  of  defendant's 
right  to  possess  this  property  and  prose- 
cute their  business,  t.  e.,  the  value  of  the 
use  of  the  property  in  the  business,  the  ez- 
(Mnscs  of  it,  the  facilities  for  reaching  a 
market,  the  demand,  the  cost  of  production 
and  market  price,  the  relation  of  the  land 
to  other  lands  of  defendants,  are  to  be  con- 
sidered. Though  these  facta  include  the  ele- 
ment of  profits  on  possible  sales,  they  are 
to  be  considered,  not  treating  said  element 
as  the  measure  of  damages,  but  as  one  of 
the  facts  affecting  the  value  of  the  use: 
Coal  Co.  V.  Vpson,  40  0.  S.  17,  TV  Ivongs- 
dorfs  Notes,  2.  See  also  Malicious  Pbose- 
cunoNs  AND  Actions. 


INJURIES. 

For  actions  for  injuries  to  persons,  see 
Oabkibu;  BfAsm  AND  Sbbtart;  Narai- 
mrcB. 

For  actions  for  injuries  to  property,  see 
CABBIOtS;  NBQUBEKOX;  TUMFASS. 


For  damage!  in  relation  to  Injuriea,  se« 

Damages. 

'Injury"  in  the  law  and  especially  in  leg- 
islation of  the  character  in  the  case  at 
bar,  is  a  word  of  well-defined .  meaning,  and 
means  an  interference  with  some  l^al  right 
belonging  to  the  owner  of  property,  allied 
to  be  injured,  and  used  by  him  as  an  ap- 
purtenance to  such  properly:  Fliekmam  T. 
Railtcay  Co^  11  Dec.  Bep.  547,  27  Bull.  302. 

A  person  is  not  entitled  to  reeom  dam- 
ages for  injuries  to  his  fedlngs  and  for  kia 
disappointment  or  disgrace  in  the  conmuai^ 
as  a  result  of  having  been  indnoed  to  haj 
wortfaleaa  mining  stodc  by  false  npreaoitft- 
tions,  made  knowingly  or  reckleasfy,  that  tiie 
propoty  was  uncneombered:  Coils  T.  Bow- 
lua,  21  O.  0.  a  53, 11  O.  a  D.  526.  Ses  also 
Dakaqd. 

The  danger  that  a  jury  may  be  prejudiced 
by  proof  of  distressing  injuries  Cfia  not  de- 
prive a  plaintiff  of  the  best  proof  in  rap- 
port of  his  all^ifations :  Coney  lelamd  Co. 
v.  Mitach,  3  O.  N.  P.  {N.8.)  81,  15  O.  D. 
(N.P.)  653  [reversed,  without  opinion,  Coney 
Uland  Co.  v.  Mitsch,  76  O.  8.  607]. 

The  previous  exhibition  of  corporeal  inju- 
ries, or  relation  of  the  distressing  character 
of  injuries  causing  death  does  not  consti- 
tute prejudicial  error,  where  in  the  ehatge 
to  the  jury  with  reference  to  the  measure 
of  damages,  the  court  distinctly  instructs 
them  that  recovery  can  only  be  had  for  the  pe- 
cuniary injury  to  the  next  of  kin,  and  that 
no  damages  can  be  awarded  for  bereavement, 
mental  suffering  or  as  a  solace:  Coney  /stoml 
Co.  V.  Mitsch,  3  O.  N.  P.  (N.8.)81,  15  O.  D. 
(N.P.)  653  [reversed,  without  opiniw. 
Coney  Uland  Co.  t.  MiUck,  75  O.  8.  607]. 
See  also  Death  bt  WBoirmn.  Act. 

In  a  suit  brought  to  recover  for  persmal 
injuries  sustained  by  one  at  the  hands  of 
a  street  railway  cranpany,  a  witness  for  the 
plaintiff,  in  answer  to  the  question  "Where 
else  was  be  hurt,  if  you  knowT"  answered, 
"He  complained  of  his  back  and  his  limb." 
A  motion  to  take  this  answer  from  the  jury 
was  overruled.  It  was  held  not  to  be  re- 
versible error:  RaUvMy  Co.  v.  Roebuck,  22 
0.  C.  C.  89,  12  0.  0.  D.  262.  See  also  En- 
DBNOB. 

A  pedestrian  who  stops  at  a  distance  of 
fifteen  feet  from  a  railway  crossing  and  looks 
for  approaching  trains  in  both  direotiofta, 
and  thai  attempts  to  pass  over  the  eroasiag 
without  looking  again  as  be  comes  near  to 
the  rails  Is  guiUy  of  negligence,  and  a  mo- 
tion will  lie  to  direct  a  verdiot  for  tte  de- 
fendant railway  company  in  an  action  to 
recover  on  account  of  injuries  from  beii^ 
struck  by  a  train  under  such  cirenmstanoea: 
Devore  v.  RaUtwy,  9  O.  N.  P.  (NA)  401, 


Digitized  by  Google 


9015 


9016 


20  0.  D.  (N.F.)  167  [affirmed,  without  opin- 
ioii>  Devore  v.  RailiBay,  81  0.  6.  Ml]. 

When  mn  accumulation  of  water  along  the 
sides  of  a  railroad  is  not  detrimental  to  the 
public  health,  convenience  or  welfare,  bat 
is  injurious  to  contiguous  lands,  tbe  injury 
is  a  private  injury  to  the  contiguous  luids, 
to  be  redressed  by  the  owners  by  an  action 
for  damages,  tbe  probate  court  not  having 
jurisdiction  in  such  actions:  Railroad  Co.  V. 
Keith,  67  O.  8.  279,  IV  Longsdorfs  Notea, 
ft30  [reversing  Railroad  Co.  v.  Keith,  21  0. 
G.  C.  M9,  12  0.  0.  D.  208].   See  also  Raxi> 

BO&M. 

INJURIOUS  WORDS. 

See  Lnan.  ahd  Bhutjxa. 

INJURY  FROM  FRAUD. 

See  FuuD  and  Dbciit. 


INJURY  WITHOUT  DAM- 
AGE. 

See  Damaobs;  Tiwtb. 

INLAND  BILLS. 

See  Neoottabuc  Instbuments. 

INLAND  FISHING  DIS- 
TRICT. 

See  Fish  Aim  OAin. 

IN  LOCO  PARENTIS. 

See  IifTANTs;  Pabent  and  Child. 

INMATES  OF  PUBLIC 
INSTITUTIONS. 

See  Chautable^  BuncvcoxNT,  Pbmal  and 
RmnicATOBT  iNsrmmoNS. 


INNKEEPER. 

Scope  Note. — Includes  the  definition  of  an  innkeeper  and  of  a  guest;  the  limit  <md 
nature  of  the  liability  of  an  innkeeper;  his  lien  and  power  to  make  and  enforce  regu- 
latUme.   Bachtdea  livery-stable  keepers;  nuinmces;  intomcating  liquors. 

Cross  Kefenacei. 

For  qneetions  of  negligence,  see  also  Neqlioknoe. 

For  effect  of  civil-rights  statutes,  see  also  Civil-kights  Statutes. 

For  questions  of  agency,  see  also  Agency. 

For  livery-stable  keepers,  see  Z.itebt-stable  Keepeb. 

For  intoxicating  liquors  in  hotels,  see  Intoxioatzno  Liquob. 

For  questions  concerning  nnisances,  see  Ntiisanok. 

ANALYTICAL  OUTLINE. 

L  DeflxiitioiiB. 

XL  When  Liability  Begins, 

m.  When  Liability  Ends. 

IV.  Hatnre  of  Liability. 

V.  Lien. 

VI.  Power  to  Hake  and  Enforce  Eegnlations. 

VU  Pleading. 

VnL  Evidence. 


I.  DEFINITIONS. 

An  innkeeper  is  a  "keeper  of  a  coounon 
inn  for  the  lodging  and  entertainment  of 
travelers  and  passengers,  their  horses  and 
attendants,  for  a  reasonable  compensation": 
Hotel  Co.  V.  Wiatt,  0  Dec  Rep.  65,  10  BuU. 
310  [reversed  on  other  grounds,  Hotel  Co.  v. 
Wiatt,  44  O.  S.  38.  IV  Longsdorfs  Notes, 
198]. 


A  person  who  makes  it  a  business  to  keep 
a  house  of  entertainment,  is  a  tavern  keeper, 
witiiin  the  statute,  though  he  keeps  no  liquor 
in  his  house  for  any  purpose :  Curtis  T. 
State,  6  O.  324,  1  Lon^orf  s  Notes,  287. 

The  proprietor  of  a  lodging  house,  in  con- 
nection with  which  meals  are  served  and  a 
bar  ia  operated,  is  an  innkeeper  and  a  patron 
paying  a  stipulated  sum  for  board  and  lodg- 
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ing  of  such  a  houK'  is  a  guest:  Hart  v. 
Roeckers,  7  0.  N.  P.  (N.S.)  395,  19  O.  D, 
(N.P.)  331  [affirmed,  Roeckers  v.  Hart,  11 
O.  C.  C.  (N.S.)  380,  20  O.  C.  D.  709]. 

The  keeper  of  a  saloon  or  road-house  is 
nibt  an  innkeeper  in  such  sense  as  to  be  liable 
for  a  team  hitched  in  front  of  his  bouse 
by  a  customer:  Tabe  v.  Myers,  33  Bull.  49. 

An  inn  is  a  house  where  a  traveler  is 
furnished  with  everything  he  has  occasion 
for  while  on  his  way;  Hotel  Co.  v.  Wiatt,  9 
Dec.  Rep.  55,  10  Bull.  310  [reversed  on  other 
grounds,  Hotel  Co.  v.  Wiatt,  44  O.  S.  32, 
IV  Longsdorf's  Notes,  193]. 

11.    WHEN  LIABILITY  BEGINS. 

One  who  deposits  money  with  the  clerk 
in  a  hotel  and  announces  his  intention  of 
taking  a  room  subsequent,  but  who  does  not 
engage  a  room,  is  not  a  guest  of  such  hotel; 
and  if  the  clerk  absconds  with  such  deposit, 
the  proprietor  of  such  hotel  is  not  liable 
therefor:  Hotel  Co.  v.  Wiatt,  44  O.  S.  32, 
IV  Longsdorf'a  Notes,  193  [reversing  Hotel 
Co.  V.  Wiatt,  9  Dec.  Sep.  55,  10  Bull.  310]. 

A  clerk  of  an  innkeeper  has  no  power  to 
receive  money  or  goods  on  deposit  from  any 
but  guests:  Hotel  Co.  v.  Wiatt,  44  O.  S.  32, 
IV  Longsdorf's  Notes,  193  [reversing  Hotel 
Co.  V.  Wiatt,  0  Dec  Bep.  S5,  10  Bull.  310]. 
See  also  Aoicnct. 

III.    WHEN  LIABILITY  ENliS. 

If  the  guest  take  bis  goods  from  bis  room 
into  his  own  exclusive  custody  and  control, 
the  innkeeper  is  not  responsible  for  their 
loss:  Fuller  T.  Coata,  18  O.  S.  343.  II  Longs- 
dorf's Notes,  895. 

If  the  guest  puts  them  in  an  unusual  and 
improper  place  though  a  proper  place  is 
provided,  as  where  he  hung  his  overcoat  in 
the  public  hall  instead  of  in  the  checkroom 
the  innkeeper  is  not  liable;  Fuller  T.  Coata, 
18  O.  S.  343,  II  Longsdorf's  Notes,  896. 

IV.    NATURE  OF  LIABILITY. 

G.  C,  1 5984,  is  declaratory  of  the  com- 
mon law  and  is  valid  and  constitutional: 
Thoma  V.  Typewriter  Co'.,  11  O.  C.  0.  (N. 
S.)  174,  20  O.  C.  D.  691. 

The  rules  of  common  law  apply  to  cases 
which  are  within  the  terms  of  G.  C-,  SS  5981 
and  5982:  Fuller  v.  Coats,  18  O.  S.  343,  II 
Longsdorf's  Notes,  895. 

Articles  which  are  not  mentioned  in  the 
statute  (G.  C,  §  5981)  are  within  the  opera- 
tion of  the  rules  of  common  law;  Fuller  T. 
Coata,  18  O.  S.  843,  II  Longsdorfs  Notes, 
896. 

If  an  Innkeeper  maintains  a  check  room 
for  hats  uid  oTercoats.  and  gives  notice  of 


such  fact,  a  guest  who  bangs  his  coat  upon 
a  hook  and  does  not  check  it,  can  not  re- 
cover  from  the  innkeeper,  unless  such  inn- 
keeper or  his  servants  and  employes  are  neg^ 
ligent:  Fuller  v.  Coata,  18  D.  8.  848,  11 
longsdorf's  Notes,  895. 

An  innkeeper  who  complies  with  thia  sec- 
tion (G.  C.  $5981)  is  not  liable  to  a  guest 
for  the  loss  by  theft  of  money,  jewelry  or 
other  articles  named  herein,  if  the  guest  re- 
tains such  articles  in  his  possession^  and  the 
innkeeper  and  his  servants  and  employes 
have  not  been  guilty  of  negligence;  Ltutg  T. 
Hotel  Co„  9  Dec.  Rep.  ^72,  12  Bull.  253. 

Where  an  innkeeper,  for  the  purpose  of  so- 
curing  the  safety  of  the  goods  of  his  guests, 
makes  a  reasonable  and  proper  rule  or  re- 
quirement, to  be  observed  by  them,  or  he 
will  not  be  responsible  therefor,  and  the 
goods  of  a  guest  having  knowledge  of  the 
rule  are  lost  from  the  inn  solely  by  reason 
of  his  neglect  to  comply  therewith,  the  inn- 
keeper is  not  liable  for  the  loss  thus  occsr- 
sioned  by  the  negligence  of  the  guest:  Fuller 
V.  Coats,  IS  O.  S.  343,  II  Longsdorfs  Notes, 
895. 

Where  a  guest  at  an  inn  takes  his  goods 
from  bis  room,  and  from  the  ordinary  care 
and  custody  of  the  innkeeper,  into  his  own 
exclusive  custody  and  control,  and  they  are 
lost  from  the  inn  while  so  in  his  custody, 
the  innkeeper  is  not  responsible  for  the  loss: 
Fuller  V.  Coata,  18  O.  S.  343,  II  Longsdorfs 
Notes,  896. 

Where  a  guest  at  an  inn  takes  his  goods 
from  his  room  into  his  personal  custody,  and 
puts  them  into  a  place  in  the  inn  not  des- 
ignated by  the  innkeeper,  and  without  his 
knowle^,  and  such  place  is  one  unusual, 
and  manifestly  hazardous  and  improper 
therefor,  and  tbc^  are  therd>y  lost,  the  inn- 
keeper is  not  liable  for  the  loss;  Fuller  v. 
Coats,  18  0.  S.  843,  II  Longsdorfs  Notes, 
896. 

Where  one  who  pays  a  stipulated  amount 
for  his  board  and  lodging  deposits  a  sum  of 
money  with  his  landlord  for  safekeeping,  the 
latter  is  liable  for  the  money  so  taken, 
whether  be  be  regarded  as  an  innkeeper  or 
a  boarding  house  keeper:  Roeckers  v.  Hart, 
11  O.  C.  C.  (N.S.)  380,  20  O.  C.  D.  709  [af- 
firming Bart  v.  Roeckers,  7  O.  N.  P.  (N.a) 
395,  19  O.  D.  (N.P.)  331]. 

The  proprietor  of  a  lodging  bouse,  in  con- 
nection with  which  meals  are  served  and  a 
bar  is  operated,  is  an  innkeeper,  and  a  patron 
paying  a  stipulated  sum  for  bMrd  and  lodg- 
ing of  such  a  house  is  a  guest;  and  where 
the  patron  deposits  valuables  with  the  pro- 
prietor for  aafdceeplng  and  tiicy  are  lost, 
the  proprietor  is  liable  therefor:  Bart  v. 
iIoe<;itert,  7  O.  N.  P.  (N.S.)  396,  19  O.  D. 
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(N.P.)  331  laflfirmed,  Roecken  v.  Bart,  11 
O.  C.  C.  (N.S.)  380,  20  O.  C.  D.  709]. 

It  was  queried  but  not  decided  whether  a 
resident  of  the  same  city,  not  a  traveler,  can 
become  a  gueat:  Hotel  Co.  v.  Wiatt,  44  O. 
8.  32,  IV  Longsdorf'a  Notes,  193. 

A  watch  and  chain,  and  gold  locket  set 
with  diamonds,  worn  by  the  guest,  and  sev- 
enty dollars  in  money,  agreed  to  be  a  proper 
sum  to  defray  his  ordinary  traveling  ex- 
penses, all  of  which  were  retained  in  his 
possession  and  stolen  in  the  hotel,  are  within 
the  words  money,  jewelry,  and  articles  of 
gold  and  silver  manufacture,  under  6.  C, 
S598I,  and  the  innkeeper  is  not  liable  if 
he  had  a  safe,  and  posted  notices,  and  was 
not  negligent.  The  fact  of  the  loss  is  not 
presumptive  evidaice  of  negligence:  Lang  t. 
Hotel  Co.,  9  Dec  Rep.  372.  12  BnlL  260. 

A  watch,  seal  and  chain  are  part  of  a 
traveler^B  ba{^[age:  Preaeott  V.  Bruce,  13' 
Dec  Rep.  707,  2  C.  S.  0.  R.  68. 

A  watch  is  part  of  a  traveler's  baggage 
and  his  trunk  is  a  proper  plaee  to  carry  it 
in:  Jones  v.  Voorheea,  10  O.  145,  I  Longs- 
dorfs  Notes,  496. 

A  burglary  from  without  as  well  as  from 
within,  whereby  a  pocketbook  of  a  guest  in- 
trusted to  the  custody  of  the  innkeeper  is 
taken,  renders  the  innkeeper  liable:  Oust  T. 
Goodinff,  1  Dec.  Rep.  315,  7  W.  L.  J.  234 
[supreme  court]. 

V.  LIEN. 

G.  C,  15084,  relating  to  the  lien  of  an 
innkeeper  is  merely  declaratory  of  the  com- 
mon law  and  d^es  not  violate  any  consti- 
tutional provisions:  Thoma  v.  Typewriter  Co,, 
n  0.  C.  C.  (N.S.)  174,  20  O.  C.  D.  001. 

The  lira  of  an  innkeeper  attaches  to  a 
typewriter,  Mt  at  the  inn  by  a  guest  who 
departed  without  paying  his  bill,  notwith- 
standing the  guest  had  no  title  to  the 
machine,  and  had  obtained  possession  of  it 
.by  false  pretenses;  Tkoma  T.  Typewriter  Co., 
11  O.  0.  0.  (N.S.)  174,  20  O.  0.  D.  001. 

VI.   POWER  TO  MAKE  AND  ENFORCE 
REGULATIONS. 

The  innkeepo*  may  make  reasonable  rules 
for  safekeeping  of  goods,  as  that  overcoats 
must  be  put  in  the  check  room  and  a  guest 
not  wmplying  therevrith  must  bear  the  con- 
sequent lose:  Fuller  v.  Coate,  18  O.  8.  343, 
II  Longsdorf's  Notes.  806. 

A  rule  of  a  hotel,  prohibiting  women  who 
are  not  guests  or  employes  from  occupying 
any  of  the  private  appartments  is  a  reason- 
able and  proper  regulation,  and  a  travel- 
ing salesman  who  used  his  room  in  the  hotel 
for  the  purpose  of  exhibitii^^  his  samples, 
and  while  so  using  it  took  to  the  room  a 


customer  who  wished  to  inspect  the  samples 
and  was  accompanied  by  his  wife  and  sister- 
in-law,  can  not  complain  of  the  management 
of  the  hotel  in  requiring  that  the  ladies 
leave  the  room,  notwithstanding  the  indig- 
nity so  incensed  the  customer  that  he  refused 
thereafter  to  have  anything  to  do  with  the 
salesman  or  his  goods,  nor  can  the  house 
by  which  the  salesman  is  employed  recover 
for  loss  thus  sustained:  Wieseneck  t.  HavUn, 
10  O.  N.  P.  (N.a)  173. 

VII.  PLEADING. 

Alleging  defendant  kept  a  hotel  and  enter- 
tained plaintiff  for  compensation  suflleiently 
avers  the  latter  to  be  a  guest,  and  not  a 
boarder:  Preaeott  T.  Bruce,  IS  Dee.  Rep.  707, 
2  C.  S.  C.  R.  58. 

A  bailee  or  trustee  of  money  losing  it  as 
guest  in  a  kotel  may  recover  judgment  in 
his  own  name:  Hotel  Co.  v.  Wiatt,  1  0.  C. 
C.  53,  1  O.  0.  D.  34  [reversed  on  oth» 
grounds.  Hotel  Co.  v.  Wiatt,  44  O.  S.  32,  IV 
Longsdorfs  Notes,  193}.   See  also  Paxtibs. 

A  guest's  averment  that  he  unlocked  bis 
room  door  to  let  a  servant  make  a  fire,  and 
that  the  room  was  entered  and  his  watch 
stolen  without  his  fault,  does  not  show  con- 
tributory negligence:  Preaeott  r.  Bruoe,  13 
Dec.  Rep.  787.  2  C.  8.  C.  R.  58. 

VIII.  EVIDENCE. 

In  a  suit  by  a  guest  against  an  innkeeper 
for  damages  for  the  loss  of  ordinary  wear- 
ing apparel  and  personal  effects  left  by  him 
in  his  room  the  thereof  having  been 

delivered  into  the  custody  of  the  innkeeper, 
it  18  not  necessary  as  a  part  of  the  case  in 
chief  to  show  that  such  loss  was  occasioned 
by  the  fault  or  negligence  of  the  innkeeper. 
Proof  of  such  loBB  by  the  guest  makes  out 
a  prima  facie  case  of  liability  upon  the  part 
of  the  innkeeper,  and  G.  C,  {  6983,  does  not 
change  the  rule  of  the  common  law  in  this 
regard:  Hotel  Co.  v.  Medart,  87  O.  S.  130. 

To  show  how  mucit  money  plaintiff  bad 
deposited  with  an  innkeeper,  it  is  not  com- 
petent to  show  bow  much  he  ought  to  have 
had  when  he  left  his  place  of  business  to 
go  to  the  inn:  Hotel  Co.  v.  Wiatt,  44  O.  8. 
32,  IV  Longsdorf's  Notes,  193.  See  also  Evi- 
dence. 

N^ligence  on  the  part  of  an  innkeeper 
can  not  be  presumed  or  inferred  fran  the 
mere  fact  that  water  flowed  from  a  tank  or 
pipe  upon  the  i^parel  of  a  guest  and  dam- 
aged it:  Jfifler  v.  Hotel  Co.,  12  O.  C.  C. 
(N.S.)  200,  22  O.  C.  D.  646.   See  also  Nbg- 

The  fact  that  goods  are  lost  at  a  hotel 
does  not  make  out  a  prima  facie  case  of 
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negligenoe  on  the  part  of  the  innkeeper: 
Lamg  T.  Hotel  Oo^  0  Dec  Bep.  372,  12  BulL 
253. 

INNOCENCE. 

For  premunption  of  innocenee,  lee  Pu- 
atnonoNS;  Evidbnob. 

INNOCENT  PARTY  MOST 
AT  FAULT  MUST 
SUFFER. 

See  Fraud  and  DECBxii  Estoppel. 

INisrOCENT  PURCHASER. 

See  Bona  Fide  Bum 

INNUENEK). 

For  the  effect  of  innuendo,  eee  Libel  and 
Slardeb;  Plbadikos. 

The  office  of  the  innuendo  Is  to  direct  to 
iti  object,  the  charge  made.  It  can  nritiier 
enlarge  nor  restrain  the  natural  Knee  and 
import  of  the  words  used.  If  tkey  do  not 
conv^  the  sense  and  meaning  when  their 
application  is  niade^  the  innuendo  can  not 
help  them:  Tappan  T.  Wilton,  7  O.  (pt.  1) 
190,  I  Longsdorf  B  Notes,  360. 

It  is  not  the  office  of  an  innuendo  to  add 
to,  enlarge  or  change  the  natural  sense  or 
import  of  the  language  used:  State  y.  Oibba, 
7  O.  N.  P.  (N.S.)  371,  18  0.  D.  <N.P.)  694. 

A  court,  in  determining  whether  an  in- 
nuendo is  warranted,  must  limit  its  iuTesti- 
gation  to  ctatements  set  forth  in  the  indict- 
ment: State  V.  aibU.  7  0.  N.  P.  (N.8.)  371, 
18  O.  D.  (N.P.)  694. 

The  question  whether  language  alleged  to 
have  been  used  will  bear  the  meaning  ascribed 
to  it  by  the  innuendo  is  peculiarly  one  for 
the  court;  whether  such  meaning  was  in- 
tended must  be  submitted  to  the  jury:  State 
V.  Oibbs.  7  O.  N.  P.  (N.S.)  371,  18  O.  D. 
(N.P.)  694. 

In  libel,  the  innuendo  can  not  add  to,  en- 
large^  or  change,  the  sense  of  the  words  used, 
which  should  have  their  proper  and  legiti- 
mate interpretation,  t&kai  in  the  light  of 
the  extrinsic  facts  averred:  RaUtoay  Co.  T. 
Tribune  Co.,  10  O.  D.  (N.P.)  725. 

The  office  of  the  innuendo  is  to  connect 
the  plaintiff  with  the  article  and  to  explain 
ambiguous  terms.  It  can  not  be  used  to 
enlarge  or  prevent  a  meaning  clearly  ex- 
pressed: Dieckman  T.  Trihmte  Co.,  1  HoBea, 
480. 

An  innuendo  that  does  not  explain  but 
contradicts  the  "article"  must  be  stricken 
out  as  impertinent;  Diecktium  v.  Triiume 
Co^  1  Hosea,  480. 


The  charge  in  an  indictment  against  offi- 
cers of  a  bank  that  they  have  been  gaittj 
of  false  pretenses,  in  that  with  intoit  to 
cheat  and  defraud  they  induced  and  procured 
persons  to  deposit  in  the  bank  by  falsdy  r^ 
resenting  tliat  "we  never  speculate  in  stocks; 
we  loan  money  on  real  estate;  it  is  solid 
rock  security;  we  require  income-producing 
property,"  does  not  bear  the  meaning  as- 
cribed by  innuendo,  that  the  bank  did  not 
invest  its  money  in  stocks  and  loaned  its 
money  only  on  security  of  income-producing 
real  estate,  nor  does  it  follow  from  such 
statement  that  the  bank  loaned  all  its  money 
on  real  estate,  nor  does  it  appear  whether 
the  statement  applied  to  the  bank  or  to  tite 
accused  individually:  State  v.  Oibb*,  7  0. 
N.  P.  (N.S.)  371,  18  O.  D.  (N.P.)  694.  See 
also  False  PaETXRBis. 

It  is  for  the  jury  to  determine  whether 
the  meaning  ascribed  to  the  publication 
the  innn«ido  was  intended  by  the  defendant, 
but  the  question  is  submitted  only  as  bear- 
ing on  the  matter  of  actual  malice  and  in 
mitigatitm  of  punitive  damages,  and  not  aa 
a  defense  that  would  prevent  reeomy:  Todd 
T.  Publithimg  Co.,  9  O.  G.  Ci  (N.8.)  £49,  19 
O.  C.  D.  1S5.  See  also  Ijbsl  and  SLAifrau 

The  question  of  whether  the  words  used  by 
the  defendant  was  what  the  innuendo  avers 
it  to  be,  if  fairly  susceptible  of  that  meaning, 
is  a  question  of  fact:  QetcheU  T.  Tatlors' 
Exchange,  II  Dec.  Rep.  390,  26  Bull.  233. 

Where  the  language  oomplained  of  as 
libelous  will  bear  the  meaning  ascribed  to 
it  by  the  innuendo,  whether  sudi  waa  the 
meaning  intended  is  a  question  of  fact  for 
the  jury:  State  v.  £rtntly,'37  O.  S.  30,  III 
Longsdorf's  Notes,  889. 

A  writing,  not  libelous  on  its  face,  may 
be  shown  to  have  been  used  and  understood 
in  a  libelous  sense,  when  a  person  acquainted 
with  extraneous  facts  may  have  understood 
it  in  a  libelous  sense:  Steele  T.  B^Mrdg,  16 
O.  C.  C.  52,  8  O.  C.  D.  161. 

If  a  petition  in  demurrer  alleges  the  writ- 
ing of  words  which  are  not  in  themselves 
libelous,  and  if  no  extrinsic  facte  ue  alleged 
which  show  that  they  were  in  fact  libelous, 
such  petition  is  subject  to  dmurrer  even  if 
by  way  of  innuendo  a  meaning  is  assigned 
to  such  words  which  would  render  them  libel- 
ous: Dntck  V.  Kahle,  19  O.  D.  (N.P.)  860. 

A  demurrer  to  a  petition  in  an  action  for 
libel  admits  the  truth  of  so  much  of  the  in- 
nuendo only  as  is  warranted  by  the  natural 
meaning  of  the  language  used  in  the  article: 
Shallenberger  v.  Publiehmg  Co.,  8  O.  N.  P. 
(N.S.)  633,  20  O.  D.  (N.P.)  651  [affirmed, 
without  opinion,  SJutUeiiiberger  T.  PvhlUhiitg 
Co.,  85  O.  S.  492]. 

A  libel  which  is  alleged  in  the  petition 
to  have  consisted  of  "list  of  lately  reported 
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tenanta,"  in  which  pbtiotiff  is  referred  to  aa 
"Ed,  Druck,  1046  Noble  Court,  electrician." 
"K.,  IS,"  does  not  Bhow  that  such  alleged 
libeloui  writing  charged  the  plaintiff  with 
failing  and  refusing  to  pay  rent  in  the  ab- 
sence of  statements  by  way  of  inducement 
showing  that  such  publication  was  made  for 
persons  who  owned  or  rented  houses  and 
that  the  cipher  "K.,  18,"  taken  in  connection 
with  the  key  to  the  report  amounted  to  a 
statement  that  plaintiff  had  not  paid  big 
rent:  Drwsk  T.  KaUe,  19  0.  D.  (N.P.)  860. 

G.  C,  S  11341,  does  not  relieve  the  plain- 
tiff in  an  action  for  libel  from  averring  by 
way  of  inducement  extrinsic  facts  which  will 
justify  the  meaning  which  is  imputed  to  the 
words  used  if  such  meaning  does  not  appsxr 
readily  in  the  absence  of  such  averments: 
DruOe  T.  Kohle,  19  O.  D.  (N.P.)  860. 

IN  PAIS. 
For  estoppel  te  poM,  see  EsnnTXL. 

IN  PARI  DELICTO. 

Bee  Coirnucm. 

IN  PARI  MATERIA. 

For  oonstmotlCT  of  atatnteSf  etc,  see  Stat- 
htks. 

IN  PERSONAM. 

An  action  hi  personam  is  one  directed 
against  a  specific  person:  OroB»  t.  Arm- 
atrong,  44  O.  B.  618,  IV  Lon^orfs  Notes, 
238. 

A  proceeding  which  seeks  the  recovery  of 
a  personal  judgment  is  one  m  personam: 
Crota  V.  AriMtronfff  44  O.  S.  613,  IV  Longs- 
dorfs  Notes,  238. 

Bee  also  AciioNB. 

INQUEST. 

For  COToner's  inquest,  see  Goboiteb8. 
For  inquest  of  lunai^,  see  Inbanj^  Iubi- 
CTLEa  AND  Idiots. 


INQUEST  OF  DAMAGES. 

Bee  Dauagib;  JtrDoioEKT;  Trial. 


INQUIRY. 

For  notice  sufficient  to  put  one  on  inquiry, 
see  Nonox  Asm  Ehowlidgi. 

INQUIRY  OF  DAMAGES. 

Bee  Dauaqks;  Svbqueut;  Tbiai» 

IN  REM. 

For  actions  and  proceedings  in  rem,  see 

AOHONB. 

INSANE  ASYLUMS. 

Bee  Cbabitabu,  Bxkstolxnt,  Penal  akd 

RKTOBHATOBT  lHaTITUnCH«8;  InSAS^  IlCBB> 

0IL18  AND  Idiots. 

INSANE  CONVICT. 

Bee  Insane,  Iubbciles  and  Iraors. 

INSANE  DELUSIONS. 

See  iNSAnx,  Imbboiles  and  Idiots. 

INSANE,  HOSPITALS  FOR. 

Bee  GHAxn-ABLB,  Benetolent,  Penal  and 
Setobhatobt  Institutions;  Insane,  licra- 
GILES  AND  Idiots. 

INSANE  PAUPERS. 

See  Insane,  Ihbbciles  and  Idiots;  Patj- 

PEBS,  FOQB  AND  POOB-LA^. 


INSANE,  IMBECILES  AND  IDIOTS. 

Scope  Note. — Includes  persona  affected  by  m«nfal  incapacity  of  any  kind  not  merely 
temporary  in  its  nature;  rights  and  disabilities  of  such  persona  m  general;  effect  of 
insanity,  idiocy  and  lunacy  upon  contracts,  before  and  after  adjudication;  effect  upon  ooh- 
veyances  and  wills;  marriage  and  divorce;  Itability  for  torts  and  crimes;  insanity  at 
time  of  crime;  kinds  and  teata  of  insanity  and  burden  of  proof;  inaanity  at  time  of  trial; 
nature  and  etetent  of  inquiaition  and  juriadiction  and  procedure  thereof;  appointment  of 
guardian,  and  hia  powers  and  duties;  and  aupport  of  inmate  while  tn  asylum  by  ths 
varioua  political  subdivisions  of  the  state;  auperii^endent  of  hospital  for  insane;  Long- 
«<M0  hoapital,  and  Institution  for  Feeble-minded  Youth.  Baeludea  eompetenog  of  tMaiw 
peraon  «  vitneea,  eto. 
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Cross  Seferences. 

For  insanity  as  affecting  testamentary  capacity,  see  also  Wills,  Lbqacies  akd  Db- 
TlfiES. 

for  mental  weakness  as  a  ground  for  reBclssion,  see  RESCission. 
Vor  questions  of  jurisdiction,  see  Coubts;  Jubisdiction. 
For  questions  of  evidence,  see  also  Evidence. 
For  insanity,  etc.,  as  avoiding  marriage,  see  also  Mabbiaqb. 
For  competency  of  insane  person  as  a  witness,  see  WrrNESSEa. 

ANALTTICAL  OITTUNS. 

L  Deflniiton,  9027. 

n.   Contracts  and  Conve^mces,  9028. 

A.  Before  adjudication^  9028. 

1.  Contract  for  necessaries,  9028. 

2.  Negotiable  instmmenta,  9028. 

3.  Non-negotiable  contracts,  9028. 

4.  Deeds,  9029. 

5.  Mortgages,  9030. 

6.  Lease,  9031. 

B.  After  adjudication,  9031. 

m.  Wills,  9032. 

IV.  Dfldgnation  of  Heir,  9033. 

V.  Torts,  9033. 

VI.  Judgment  Against,  9034. 

Vn.  Marriage  and  Divoroef  9034. 

Vm.  Orimee,  9035. 

A.  Oeneral  presumption,  9035. 

B.  Kinds  of  insanity,  9036. 

C.  Tests  of  insanity,  9037. 

D.  Order  of  trial,  9039. 

£.  Burden  and  degree  of  proof,  9039. 

F.  Evidence,  9040. 

G.  Charge  of  court,  9041. 

H.  Trial  of  present  insanity,  9042. 

IX.   Capacity  to  Vote,  9044. 

Z.   Inqnisition,  9044. 

A.  Jurisdiction,  9044. 

B.  Notice,  9044. 

0.  Procedure,  9044. 
D.  Finding,  9045. 

£.  Confinement  in  infirinary,  9045. 
P.  Removal  of  patient,  9046. 

G.  Discharge  from  hospital  for  insane,  9046. 

H.  Fees  and  eompensationf  9046. 

1.  Habeas  corpus,  9047. 

XI.   Guaidian,  9048. 

A.  Appointment,  9048. 

1.  Jurisdiction,  9048. 

2.  Grounds  for  appointment,  9048. 

3.  Effect,  9049. 

4.  Procedure,  9050. 

5.  Notice,  9051. 

B.  Bonds,  9051. 
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C.  Power*,  9051. 

1.  Management  of  estate,  9051. 

2.  Sale,  9052. 

3.  Accounts,  9053. 

4.  Prosecution  and  defmse  of  suits,  9053. 

D.  Beimbursement,9(^. 

E.  Removal,  9054. 

P.  Collateral  attack,  9056. 
G.  Claim  for  services,  9056. 

Xn.    Support,  9057. 

A.  State,  9057. 

B.  County,  9057. 

C.  Tovmshdp,  9057. 

T>.  Estate  of  insane,  9058. 

Xm.  Superintendent  of  Hospital  for  Insane,  905^. 
XIV.  Longview  Hospital,  9058. 
ZV.  Institation  for  Feeble-minded  Tonth,  9059. 


I.  DEFINITION. 

Insanity  is  defined  to  be  "a  seriously  im- 
paired condition  of  the  mental  functions  in- 
volving the  intellect,  emotions,  or  will,  or 
one  or  more  of  these  faculties,  exclusive  of 
a  temporary  state  produced  by  and  accom- 
panying acute  intoxications  or  acute  febrile 
*  diseases."  Insanity  is  a  scientific  and  color- 
less word  for  marked  disturbances  of  the 
mental  functions:  State  v.  Rieber,  61  BulL 
208. 

G.  C,  1  1098^,  provides  that  the  word 
"imbecile"  as  used  in  the  chapter  on  guar- 
dians and  tnuteea  (6.  C.  fiS  10915,  et  aeq.), 
means  a  person  who,  not  ham  idiotic  has  be- 
come so. 

G.  C,  1 1B83,  deflnes  the  terms,  "insuie" 
and  "Innatie"  as  including  every  species  of 
insanity  or  mental  derangement.  The  term 
idiot  is  rettrieted  to  a  person  foolish  from 
birth,  or  supposed  to  be  naturally  without 
a  mind:  Rom  t.  Todd,  4  O.  C.  C.  1,  2  O.  0. 
D.  385. 

G.  C,  1 4077,  provides  that  the  terms 
"insane"  and  "lunatic"  include  every  species 
of  mental  derangement. 

"Insane"  in  the  act  against  having  carnal 
knowledge  of  an  insane  woman  means  un- 
sound in  mind  and  includes  an  idiot:  State 
V,  Crow,  1  Dec.  Rep.  580,  10  W.  L.  J.  501. 
See  also  Rape. 

One  who  for  some  years  has  been  wasting 
his  property,  making  disadvantageous  con- 
tracts,  spending  large  sums  of  money  in 
which  he  bad  only  a  life  estate,  for  property 
which  was  not  worth,  when  the  money  was 
invested,  half  the  sum  expended  for  it,  is  an 
imbecile  within  the  meaning  ol  G.  0., 
1 10989:  In  re  EmtwOer,  8  O.  N.  F.  182,  11 
O.  D.  (N.F.)  10. 


n.   CONTRAOTS  AND  CONTETANCES. 

A.  Boon  AumncAixoir. 

1.   Contractt  for  Veoenariet. 

The  note  of  a  person  non  compos  n%e»t%» 
is  invalid,  but  if  given  for  necessaries  or  for 
adequate  consideration  to  the  maker,  without 
knowledge  of  his  condition,  may  be  enforced 
to  the  value  of  the  consideration  furnished  to 
him:  Hosier  v.  Beardj  54  O.  S.  398,  IV  Longs- 
dorf's  Notes,  641. 

2.   Negotiahte  Inatrummta, 

A  note  is  not  negotiable  which  is  made  I>y 
a  person  non  compos  mentis,  and  an  indorsee 
for  value  before  maturity  and  without  notice 
takes  only  the  payee's  title,  and  is  subject 
to  the  same  burden  of  proof  as  be;  Boaler 
V.  Beard,  54  O.  S.  398,  IV  Longsdorf's  Notes, 
041. 

3.    N<m-n«gotiable  Oontracta. 

Insanity  unkntfwn  to  the  other  party  will 
not  avoid  a  contract  if  there  is  no  fraud: 
Beckroege  v.  Schmidt,  6  Dec.  Rep.  411,  9  Am. 
L.  Rec.  410,  8  Dec.  Rep.  121,  5  RuU.  788. 

In  an  action  upon  a  contract  where  insan- 
ity is  made  an  issue,  the  burden  of  proof  is 
upon  the  party  allying  the  insanity:  Plage- 
man  V.  Stroppel,  10  O.  D.  (N.P.)  190  [re- 
versed on  the  weight  of  the  evidence, 
Stroppel  V.  Plageman,  3  O.  N.  P.  (N.S.)  601, 
16  O.  D.  iNJP.)  273]. 

In  -an  action  upon  a  contract  where  insan- 
ity is  made  an  issue,  the  evidence  must  be 
confined  to  the  time  of  the  execution  of  the 
contract,  and  it  must  be  shown  that  the  con- 
tract was  the  direct  offspring  or  result  of  the 
insanity  allied:  Plageman  v.  Stroppel,  16 
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O.  D  .(N.P.)  ISO  [rerened  on  the  weight  of 
the  evidcDce,  Stroppel  v.  Plageman,  3  O.  N. 
P.  (N.S.)  SOI,  IQ  O.  D.  (N^.)  273]. 

BeMiHion  ii  only  Allowed  in  eontneti  with 
inBtae  pereons  on  the  reetontion  of  the  eon> 
•idention,  if  the  other  ptri?  acted  in  good 
fftith:  BoaUr  t.  Btard,  fi4  O.  8.  308,  IV 
Longidorft  Notes,  641.  See  alM  Rncusiox. 


4.  Deedi. 

Weekness  of  understanding  will  not  invali- 
dete  a  conveyance  if  there  u  intelligent  con- 
sent, that  is,  a  knowledge  of  the  subject 
matter,  and  of  the  effects  of  the  traneaction 
in  changing  the  title,  and  of  the  consequences 
not  only  between  the  parties,  but  as  to  others 
who  would  inherit:  Lore  v.  Truman,  1  Dec 
Rep.  610.  10  W.  L.  J.  260. 

A  mental  condition  which  causes  fcrgetful- 
ness  of  the  tie*  of  blood  at  a  result  of  real 
or  fancied  wrongs,  although  not  amounting 
teelmically  to  unsoundness  of  mind,  should 
be  taken  into  consideration  in  determining 
whether  the  making  of  a  deed  was  a  free  and 
voluntary  act:  B^fer  t.  Beyer,  9  O.  N.  P. 
(NJS.)  88. 

In  deciding  whettier  a  party  to  a  deed  is 
of  sufficient  mental  capacity,  equtfy  will  look 
only  to  the  competency  of  the  understanding, 
and  neither  age,  Biekness,  extreme  distress, 
nor  debilify  of  body  will  affect  the  capacity 
to  make  the  conveyance,  if  it  be  shown  that 
sufficient  intdligmee  remain  to  understand 
the  transaction:  Plageman  t.  Stroppel,  16 
O.  D.  (NJ.)  160  [reversed  on  the  weight  of 
the  evidence,  Stroppel  v.  Plageman,  3  0.  N. 
P.  (N.8.)  501,  16  0.  D.  (N.P.)  273]. 

The  proper  test  of  mental  capacity  on  the 
part  of  one  executing  a  deed  conditioned  for 
his  support,  etc.,  is  his  relations  to  those  who 
are  the  natural  objects  of  his  bounty,  and 
his  capacity  to  understand  to  a  reasonable 
d^ee  the  condition  of  his  property  and  the 
nature  and  effect  of  what  he  is  doing:  Kime 
T.  AddUapergor,  2  O.  0.  a  (N.8.)  270,  14 
O.  a  D.  3B7. 

The  fact  that  a  grantor  may  believe  that 
he  eommunicates  with  bis  dead  relatives  at 
night  does  not  invalidate  deeds  made  by  him 
at  least  if  the  supposed  communications  from 
his  dead  relatives  did  not  infiuence  the  mak- 
ing of  such  deed:  Boyer  T.  Boyer,  14  O.  C.  C. 
(N£.)  806,  28  O.  C.  D.  279. 

Xduek  of  mental  capacity  to  enter  Into  a 
eontroct  and  make  a  deed  la  not  shown,  where 
the  grantors  evidently  understood  the  trans- 
action they  were  entning  into,  and  explained 
their  reasons  for  so  doing,  and  designated 
as  the  trustee  to  hold  the  deed  in  escrow  an 
old  and  trusted  friend  and  agent,  and  in 
other  respects  behaved  In  a  rational  manner, 


and  were  without  children  or  direct  hair*: 
rotter  T.  Long,  8  O.  N.  P.  (N.B.)  76. 

A  oonveyance  by  a  parent,  who  had  former- 
ly been  under  guardianship  for  imbecility, 
to  a  son  in  consideration  of  support  for  the 
rest  of  his  life,  and  also  as  an  advancement 
to  equalise  him  with  the  other  children,  u  in 
effect  a  final  disposititm  of  the  property,  and 
does  not  require  the  capacity  necessary  to 
uphold  a  transaction  with  a  stranger,  but  will 
be  sustained  if  the  father  had  testamentary 
capacity,  that  is,  ability  to  eomprefaend  the 
extent  and  value  of  his  estate,  and  the  names 
and  rights  of  his  children:  PeppU  v.  Peppte, 
13  O.  C.  a  48,  7  0.  C.  J).  102. 

Where  deeds  are  testamentary  in  character, 
the  proper  test  of  the  capacity  of  the  grantor 
is  the  capacity  required  to  emeute  a  will: 
Taphorm  v.  Taphom,  6  0.  N.  P.  (N.S.)  ff79, 
IB  O.  J>.  (N.P.)  748  [affirmed,  fopftoni  t. 
Tapfcom,  12  O.  a  C.  (KA}  180,  22  O.  a  D. 
08]. 

Where  incapacity  on  the  part  of  a  grantor 
to  ezeente  a  deed  is  charged,  and  ^  con- 
veyance was  itself  reasonable  ud  proper, 
the  burden  is  upon  the  one  assailing  the 
transaction  to  show  incapacity  at  the  time 
the  deed  was  executed;  and  where  the  testi- 
mony shows  that  the  granttn-  selected  tiu 
notary  whom  he  desired  to  draw  the  deed 
and  gave  him  Instructions  as  to  what  be 
desired  to  have  done,  and  when  the  deed 
was  ready  for  signature  himself  discovered 
that  a  lifo  estate  had  not  been  resnred  as 
he  directed,  and  this  omission  having  been 
supplied  he  executed  the  deed  and  gave  direc- 
tions that  it  be  placed  on  record,  and  its 
execution  seems  to  have  been  in  accordance 
with  a  purpose  of  the  testator  to  make  a 
testamentary  disposition  of  the  property  io 
question,  the  deed  will  not  be  set  aside  on 
the  ground  of  mental  incapacity  or  the 
feebleness  of  old  age:  Boyer  v.  Boyer,  14  0. 

C.  C.  (N.B.)  305,  23  O.  0.  D.  279. 

Where  the  act  of  making  the  deed  is  in 
itself  reasonable  and  proper  and  furnished 
no  intrinsic  evidence  of  mental  incapacity, 
the  burden  is  on  the  party  assailing  the  act 
to  show  the  incapacity  of  the  grantor  at 
the  time  the  deed  was  mode:  Kime  v.  Ad- 
dleaperger,  2  O.  C.  0.  (NA)  270,  14  O.  C 

D.  397. 

The  officer  certifying  the  acknowledgnmt 
of  a  deed  is  not  disqualified  to  testify  to 
the  grantor's  mental  incapacity:  Trunwn  v. 
Lore,  14  O.  S.  144,  U  Longsdorfs  Notes,  Ml. 

6.  Mortff^n. 

The  rule  that  »  mortgage  exeeated  by  an 
insane  person  Is  valid  and  enfbrdble  in  so 
far  as  the  consideration  was  lor  the  buieflt 
of  such  person,  is  applicable  to  that  part  of 
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the  coDsideration  which  waa  uaed  in  liqui- 
dating a  previouB  mortgage  Hubjeet  to  the 
same  infirmity:  McCracken  v.  Levi,  1  O.  C. 
C.  (N£.)  568,  14  0.  a  D.  684. 

The  mortgage  of  an  insane  person  is  valid, 
so  fiur  as  the  consideration  was  for  her  ben- 
efit or  account.  But  so  far  aa  it  wae  not 
paid  for,  or  by  her  directioii,  or  was  for  an 
antecedent  d^  of  her  husband,  it  will  be 
avoided:  JfoAoney  t.  Ooepper,  8  Dee.  Bap. 
164,  S  BuU.  S3. 

An  insane  mortgagor  is  not  bound  1^  an 
agreemait  made  for  him  ^7  unauthoilzed  per- 
sons before  decree  of  foreclosure,  that  the 
buyer  shall  hold  the  land  lu  trust  to  sell 
ud  pay  the  debt.  Kor  is  he  bound  by 
the  decree  which  formed  put  of  it.  The  de- 
cree may  be  operative  as  to  third  peraous, 
but  the  buyer's  title  is  in  trust:  Loobioood  T. 
MitehM,  7  O.  8.  387,  H  Longsdorfs  Notes, 
309. 

Such  coutract  having  been  made  pending 
a  suit  by  the  mortgagor  to  impeach  the  d^t 
for  usury,  his  trustees  may  require  an  ac- 
count of  the  usury  on  bill  for  an  account 
of  parchaae  money:  Lockvjood  v.  MUcheU, 
7  0.  S.  387,  II  Longsdorfs  Notes,  309. 

6.  tetue. 

If  a  lease  is  given  by  one  of  unsound  mind 
it  is  not  necessary  that  the  lessor  shall  sue 
in  equity  to  have  such  lease  declared  void; 
but  such  lease  may  be  treated  as  void  in 
an  action  at  law  in  ejectment  or  in  forcible 
entry  and  detainer:  Express  Co.  v.  Zimmer- 
mtm,  11  O.  N.  P.  (N.S.)  609,  22  O.  D.  (N. 
P.)  203. 

B.  Arm  Adjukcahoh. 

The  appointment  of  a  guardian  is  con- 
clusive evidence  of  the  ward's  Incapacity  to 
make  or  rati^  a  contract,  pending  the  guar- 
dianship; as  to  ward's  capacity  to  marry,  to 
m^ce  a  will  or  commit  a  crime,  it  is  only 
prima  facie  evidence  of  incompeten<^:  Jor- 
dan T.  iKoftson,  10  Dec  Bep.  147,  19  Bull. 
64. 

Where  a  person  adjudged  insuM  remains 
in  control  and  management  of  his  own  prop- 
erty, a  guardian  being  appointed  chiefly  to 
obtain  a  pension,  and  disclaiming  authority 
over  the  property,  a  contract  by  soeh  insane 
perscm  for  repidrs  on  his  proper^,  which 
are  judicious  and  worth  the  price  and  are 
necessary  to  operate  the  property,  will  be 
enforced,  though  such  repairs  are  not  tech- 
nically necessaries;  Kimball  t.  Bumgarditer, 
1«  O.  G.  C.  687,  9  O.  C.  D.  409. 
but  the  buyer's  title  is  in  trust:  Lockieood  T. 

The  liability  of  a  husband  for  neoMsaries 
or  care  furniahed  to  his  wife  is  not  affected 


by  the  fact  that  he  is  insane  or  mentally  in- 
competent to  transact  business,  and  an  ac- 
tion for  recovery  for  services  or  necessaries 
so  furnished  may  be  maintained  against  the 
administrator  of  such  husband  notwithstand- 
ing the  indebtedness  was  incurred  during  the 
lifetime  of  the  husband  and  was  not  approved 
by  his  guardian:  Badger  t.  Orr,  1  O.  C.  C. 
A.  49. 

nL  WILLS. 


Capacity  to  rev<fte  a  will  must  be  equal 
to  tlu  capacity  to  make  a  will  no  more  com- 
plicated than  a  descent  if  intestate:  /»  re 
Jones'  Will,  2  0.  K.  P.  209,  2  O.  D.  (N.P.) 
409. 

A  delusion  will  not  be  ground  to  avoid  a 
will  unless  its  connection  with  the  will  in- 
fluenced its  provisions.  The  burden  to  show 
this  is  on  the  ccmtestants:  Bdtoarde  T.  Davi*, 

11  Dec.  Bep.  876,  30  BuU.  283. 

Although  a  testatrix's  lack  of  capacity  is 
due  to  the  severity  of  the  last  illness,  dur- 
ing which  the  will  was  signed,  yet  mental 
disturbance  a  month  before  may  be  shown, 
there  being  also  intervening  symptoms: 
Brewing  Co.  v.  Opp,  17  O.  C.  C.  466,  0  O. 
C.  D.  616. 

The  cocaine  habit  producing  hallucina- 
tions not  of  a  kind  appearing  to  influence 
disposition  of  property,  may  yet  involve 
such  unsoundness  of  mind  and  impairment 
of  faculties  as  to  be  fatal  to  testamentary 
capacity:  In  re  Underhill,  10  Dec.  Bep.  487, 
21  Bull.  279,  Ooebel,  196. 

Delusions  not  affecting  those  excluded 
from  or  embraced  in  the  will  are  not  incon- 
sistent with  testam»itary  capacity:  Church 
v.  Crocker,  7  O.  C.  C.  327,  4  O.  0.  D.  619. 

A  false  conviction  founded  on  the  sugges- 
tion of  others,  and  the  comparison  of  evi- 
dence, though  flimsy,  is  not  an  insane  delu- 
sion: Church  V.  Crocker,  7  O.  C.  C.  827,  4 
O.  C.  D.  619. 

A  wiU  made  by  the  ward  shortly  after- 
wards and  during  the  guardianship  is  not 
necessarily  void:  Millen  v.  Young,  18  O.  C. 
C.  571,  8  O.  C.  D.  391. 

A  delusion  on  the  part  of  a  testator  does 
not  constitute  mental  incapacity  unless  it 
is  an  insane  delusion,  and  in  determining 
whether  a  testator  was  suffering  from  such 
delusion  at  tiie  time  he  made  his  will,  the 
testimony  offered  on  the  subject  should  be 
considered  by  the  jury,  that  of  experts  not 
being  allowed  to  outweigh  absolute^  'that, 
of  laymen  who  had  known  the  testator  for 
years,  and  had  business  transaetiona  with 
him  and  frequently  met  and  oonversed  with 
him:  Moore  t.  Oulduwlt,  6  O.  0.  a  484,  17 
O.  C.  D.  449. 

Wh«e  in  a  ease  of  contest  of  will  there 
is  no  evidence  of  tiie  testator's  insanity. 
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evidence  of  the  insanity  of  any  of  testator's 
relatives  is  irrelevant:  Whitney  v.  Roth,  46 
Bull.  374. 

A  non-expert  witness  can  not  give  an  opin- 
ion on  testamentary  capacity  of  a  person 
until  he  testifies  to  facts  forming  a  baaia 
therefor:  Roush  v.  Wensel,  15  0.  C.  C.  133, 
8  O.  C.  D.  141.   See  also  Evidence. 

A  finding  of  lunacy  of  the  testatrix  by 
the  probate  court  is  admissible  in  evidence, 
although  admitted  in  the  pleadings,  if  the 
inquest  was  held  on  the  complaint  of  the 
principal  legatee,  and  the  physician  knew 
nothing  of  the  cause,  as  to  being  temporary 
or  not,  for  these  facts  are  beat  proved  by  the 
record :  Bnyder  v.  Beam,  1  Dayton  Term  Rep. 
(Iddings)  167.  See  also  Wills,  Lboacibs 
AKD  Devises. 

Facts,  such  as  a  total  change  of  disposi- 
tion after  a  previous  insanity,  and  per- 
mitting the  one  who  became  her  principal 
legatee  to  manage  her  property  as  if  it  were 
his  own,  without  objection,  scrutiny  or 
profit  to  the  testatrix  can  not  be  ignored: 
Snyder  v.  iZeam,  1  Dayton  Term  Rep.  (Id- 
dings)  167. 

Where  a  will  has  been  lost  or  destroyed 
before  the  death  of  the  testator,  the  law 
preaumea  that  he  revoked  it;  and  where  he 
t>ecame  insane  after  be  made  the  will,  the 
evidence  to  overcome  this  presumption  must 
be  certain,  satisfactory  and  conclusive  that 
it  was  unrevoked  and  in  existence  afto:  he 
became  "incapable  by  reason  of  insanity  to 
make  a  will":  Cole  T.  Ucdure,  88  0.  S.  1. 

IV.    DESIGNATION  OF  HEIR. 

Limiting  the  number  of  witnesses  to  six 
on  a  side  as  to  the  mental  condition  of 
decedent  when  he  declared  a  certain  person 
his  heir  and  refusing  to  hear  cumulative 
testimony  by  thirteen  otiiera  is  within  the 
court's  discretion,  and  abuse  must  appear 
affirmatively:  Bird  V.  Young,  56  O.  S.  210, 
IV  Longsdorf's  Notes,  688.    See  also  Tbux. 

V.  TORTS. 

An  action  against  an  insane  defendant  to 
recover  damages  for  wrongful  death  may  be 
brought  in  the  county  where  the  insane  de- 
fendant has  h is  I^al  residence ;  and  his 
legally  appointed  guardian  may  be  joined 
with  him  as  a  party  defendant.  Where  the 
guardian  waived  the  issue  and  service  of 
process  and  entered  his  appearance,  and  sum- 
mons was  issued  to  another  county  for  the 
insane  defendant  and  the  same  was  per- 
sonally served  upon  him  by  the  sheriff  of 
such  county,  and  subsequently  the  plaintiff 
dismissed  the  action  as  to  the  guardian  only, 
it  ia  error  for  the  court  to  quash  the  service 
on  the  insane  defendant  and  to  dismiss  the 


action  for  want  of  jurisdiction  over  bis 
person:  Htuard  v.  Porter,  7B  O.  S.  1,  IV 
Longsdorf's  Notes,  1043. 

VI.    JLTDOMENT  AGAINST. 

A  judgment  against  an  imbecile  and  his 
guardian  ia  not  a  liea  on  his  land,  and  can 
not  be  recognized  as  such  by  bis  adminis- 
trator to  pay  dd>ts:  Heff  v.  Vox^  6  0.  N.  P. 
413,  5  O.  D.  (N.P.)  377. 

A  judgment  against  wi  adjudged  imbecile 
is  binding,  and  can  not  be  collaterally  im- 
peacbed:  Heff  v.  Cox,  6  O.  N.  P.  413,  fi  O.  D. 
(N.P.)  377. 

A  judgment  roidered  against  an  insane 
person,  without  the  intervention  of  a  trustee 
or  guardian,  and  in  favor  of  <me  baring 
knowledge  of  the  insanity,  is  not  void;  such 
judgment  can  not  be  impeached  1^  the  guar- 
dian of  the  judgmmt  debtor  wilJiout  show- 
ing  some  fraud  or  unfaimeaB  on  the  part 
of  the  creditor  in  obtaining  the  jttdgment; 
Johmon  y.  Pomeroy,  31  O.  S.  247,  III  Longs- 
dorf's Notes,  578;  Rine  T.  Bodgaon,  9  Dec 
Rep.  104,  II  Bull.  10. 

VII.    MARRIAGE  AND  DIVORCK 

Marriage  of  a  person  adjudged  to  be  in- 
sane, after  which  he  obtained  a  finding  ol 
the  probate  court  that  be  was  restwed  to 
sanity  and  ratified  the  marriage,  will  be  held 
void  at  suit  of  the  guardian  where  it  ap- 
pears to  the  eourt  that  at  no  time  was  he 
of  auflScient  mental  capacity  to  ratify  the 
contract:  Goodhart  v.  Aontley,  18  O.  C.  0. 
679,  7  0.  C.  D.  47  [for  opinion  in  lower 
case,  Ooodkeart  v.  Raiuley,  11  Dec.  Rep.  655, 
28  BulL  227].   See  also  Mabbiaob. 

The  marriage  contract  of  one  affected  with 
congenital  imbecility  of  mind  to  a  degree 
rendering  him  incapable  of  consent  is  void 
contract:  Goodhart  v.  Bpeer,  18  O.  C.  0. 
Ill  Longsdorf's  Notes,  73. 

The  marriage  of  an  insane  person  may  be 
annulled:  Ooodheart  v.  Btuuley,  II  Dec  Rep. 
655,  28  Bull.  227. 

When  a  man  marries,  after  being  adjudged 
insane  and  while  under  guardianship,  the 
woman  knowing  his  m«ital  condition,  such 
marriage,  though  he  was  afterwards  for  a 
few  weeks  adjudged  to  be  sane,  but  was  not 
really  80,  and  the  parties  had  lived  together 
during  the  supposed  lucid  interval,  will  be 
annulled  at  the  suit  of  the  guardian  ap- 
pointed under  the  second  adjudication,  the 
decree  is  prima  fade  evidrace  of  insanity 
and  the  ratification  is  not  sufficimt:  Oood- 
heart V.  Ranaley,  11  Dec.  Rep.  855,  28  BulL 
227.    See  also  Mabbiagb. 

Property  rights  of  parties  to  a  divorce  pro- 
ceeding may  be  adjudicated,  notwithstanding 
the  defendant  is  insane.   Whether  present 
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insanity  is  a  bar  to  divorce  is  not  decided: 
Kerlick  v.  Kerlick,  10  O.  C.  C.  (N.S.)  524,  20 
O.  C.  D.  274. 

The  insanity  of  the  defendant  deprives  the 
court  of  jurisdiction  to  grant  a  divorce: 
Clowry  v.  Cloiory,  16  0.  C.  C.  302,  8  O.  C. 
D.  652. 

The  lunacy  of  the  adverse  party  declared 
before  commencement  of  the  suit  prevents 
valid  service  of  summons  or  juria<liction,  and 
the  suit  must  abate:  Rhude  v.  Rhude,  8  O. 
D.  (N.P.)  684,  33  Bull.  273.  See  also  Dl- 
TOBCB,  Alimony  and  Cdstodt  of  Cbildben. 

No  other  parties  are  necessary  but  the 
next  relative*  of  the  wife,  who  would  be 
her  heirs  if  she  died  unmarried  to  set  anide 
a  decree  of  divorce  granted  in  favor  of  an 
imbecile,  who  wa«  dead  at  the  time  of  this 
action:  Rine  T.  Hodgson,  9  Dec.  Rep.  275, 
12  Bull.  33. 

The  appointment  of  a  trustee  for  an  in- 
sane defendant  in  a  divorce  proceeding  is 
proper;  Kerlick  v.  Kerlick,  10  0.  C.  C.  (N. 
S.)  524,  21  0.  C.  D.  274. 

The  appointment  of  a  trustee  represent- 
ing the  interests  of  the  defendant  is  a  valid 
exercise  of  power  by  the  court  and  will 
therefore  be  recognized:  Lewis  v.  Lewis,  6  O. 
N.  P.  {N.S.)  242,  18  0.  D.  (N.P.)  408. 

Appeal,  but  not  error,  lies  to  an  ordor  va- 
cating the  appointment  of  a  trustee  for  an 
insane  defendant  in  a  divorce  proceeding 
and  dismissing,  without  liearing  on  the  mer- 
its, a  petition  which  charges  statutory 
grounds  for  divorce  which  accrued  prior  to 
the  adjudging  of  the  defendant  as  insane: 
Woleott  T.  Wotcott,  14  O.  0.  C.  {N.S.)  437, 
22  0.  C.  D.  687. 

The  common  pleas  court  has  jurisdiction 
of  a  divorce  proceeding  against  an  insane 
person,  where  the  aggressions  occurred  prior 
to  the  insanity,  notwithstanding  the  fact 
that,  at  the  time  of  the  decree,  the  defend- 
ant is  insane.  A  suit  for  divorce  is  a  civil 
proceeding  founded  upon  the  tortious  con- 
duct of  the  defendant  while  sane,  and  ia  no 
exception  to  the  established  practice  under 
our  civil  procedure  for  maintaining  suits 
against  insane  persons:  Leiot>  v.  Lewis,  6 
O.  N.  P.  (N.S.)  242,  18  O.  D.  (N.P.)  408. 

vm.  CRIMES. 

A.    Genebal  PBBSUlCPnON. 

The  law  presumes  every  person  who  has 
reached  tbe  age  of  discretion  to  be  of  suffi* 
cient  capacity^  to  be  responsible  for  crime: 
Loeffner  v.  State,  10  O.  S.  598,  II  Longsdorf's 
Notes,  469;  State  v.  Strong,  12  O.  D.  {N.P.) 
701;  Cottell  v.  State,  12  O.  C.  C.  467  ,  6  0. 
C.  D.  472;  State  T.  MUUr,  13  O.  C.  C.  67. 
7  O.  C.  D.  563;  State  T.  Adin,  7  Dec.  Rep. 
25,  1  Bull.  38. 


The  law  presumes  every  person  who  has 
arrived  at  the  age  of  discretion  to  I}e  of  suffi- 
cient capacity  to  form  a  criminal  purpose, 
to  deliberate  and  premeditate  upon  the  acts 
which  malice,  anger,  hatred,  revenge  or  other 
evil  disposition  might  impel  him  to  perpe- 
trate: State  V.  Knapp,  50  Bull.  28  [reversed, 
Knapp  V.  State,  4  O.  C.  C.  <N.S.)  184,  15 
O.  C.  D,  571,  and  the  judgment  of  the  com- 
mon pleas  afBrmed,  State  v.  Knapp,  70  O.  S. 
380,  IV  Longsdorf's  Notes,  975]. 

The  law  presumes  every  person  sane  until 
the  contrary  is  shown,  and  in  a  criminal 
case  this  presumption  serves  the  state  as  the 
full  equivalent  of  express  proof  until  it  is 
made  to  appear  by  a  preponderance  of  the 
evidence  that  the  defendant  was  insane  at 
the  time  of  committing  the  allq^  crime: 
State  V.  Austin,  71  0.  S.  317,  IV  Longsdorfs 
Notes,  983. 

In  cases  where  chronic  and  permanent  in- 
sanity, for  instance,  from  senile  dementia 
and  congenital  idiocy,  is  once  proven,  its 
continuance  may  be  inferred  or  preBtuned, 
but  such  presumption  is  one  of  fact  and 
not  of  law:  State  T.  Austin,  71  O.  S.  317, 
IV  Longsdorfs  Notes,  088. 

The  itow  presumes  every  person  to  be  sane 
until  he  is  proven  to  be  insane:  State  T. 
TerwUiger,  0  0.  L.  R.  688,  54  Bnll.  200. 

B.    KiNDB  OP  InSANTTT. 

A  defense  of  temporary  insanity,  that  the 
accused  did  the  killing  in  a  sudden  fit  of 
homicidal  and  uncontrollable  froizy  result- 
ing from  epilepsy  is  governed  by  the  same 
rules  as  other  forms  of  isanity:  State  T. 
Leuth,  6  O.  C.  C.  94,  3  O.  C.  D.  48. 

Partial  insanity,  or  an  intellect  so  weak 
as  to  leave  the  accused  without  the  power  to 
deliberate  and  premeditate,  is  sufficient  to 
reduce  the  grade  of  the  offense  to  murder  in 
the  second  degree.  A  much  less  degree'  of 
insanity  will  enmse  the  elements  of  delibera- 
tion and  premeditation  in  tiie  charge  of 
murder  in  the  first  degree  than  would  excuse 
from  the  entire  criminal  act:  Cottell  T.  State, 
12  O.  C.  C.  468,  5  O.  C.  D.  472. 

Where  on  a  trial  of  one  charged  with 
arson,  the  evidence  plainly  shows  that  the 
defendant  is  an  idiot,  a  venlict  of  not  guilty 
will  be  directed:  State  v.  Hutohens,  Dayton, 
354. 

Delirium  tremens,  although  the  result  ot 
consequence  of  continued  drunkenness,  is  in- 
sanity, or  a  diseased  state  of  the  mind,  and 
affects  responsibility  for  crime  in  the  same 
way  as  insanity  produced  by  any  other 
cause:  Moconnehetf  r.  State,  5  0.  S.  77,  II 
Longsdorf's  Notes,  161;  Davis  r.  State,  25 
0.  S.  360,  lU  Longsdorf's  Notes.  241. 
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To  ooMtitate  a  complete  defense,  insanity, 
it  partial,  aa  monomania  muat  rest  in  such 
a  degree  aa  to  so  far  deprive  the  accused 
of  tlie  guide  of  reason  in  r^rd  to  the  act 
with  which  he  is  charged  as  that  he  is  un- 
able to  disUnguish  right  from  wrong,  in 
refacnm  to  the  particular  act,  or  under- 
stand his  relation  to  the  parties  thereto: 
State  V.  Adin,  7  Dee.  Kep.  26,  1  Bull.  38. 

The  moral  depravity,  or  moral  insanity  of 
the  accused,  is  no  excuse  for  crime,  nor  is 
the  tendency  to  commit  crime  an  excuse,  un- 
less the  mind  of  the  accused  has  been  so  im- 
paired  by  disease  as  to  render  him  unable 
to  distinguish  between  right  and  wrong,  or 
unless  his  will  power  is  so  impaired  by  dis- 
ease aa  to  leave  him  unable  to  refrain  from 
doing  wrong  when  the  alternative  is  pre- 
sented to  him:  State  v.  Knapp,  50  Bull.  28 
[reversed,  Knapp  v.  Btate,  4  O.  C.  C.  (N.S.) 
184,  16  O.  C.  D.  571;  and  the  judgment  of  the 
common  pleas  affirmed,  Btate  v.  Knapp,  70 
O.  S.  380,  IV  Longsdorf's  Notes,  975J. 

Mere  moral  insanity  is  not  a  defense: 
Farrer  T.  State,  2  O.  S.  64,  I  Longsdorfs 
Notes,  1021. 

An  irresistible  impulse,  is  a  valid  defense 
only  when  the  party  offering  it  is  mentally 
deranged,  and  it  may  be  defined  to  be  a 
special  propensity  impelling  to  a  particular 
bad  act,  and  it  is  not  moral  insanity,  sup- 
posing this  latter  term  to  be  a  supposed 
insanity  of  the  moral  system,  co-existtng 
with  mental  sanity:  State  v.  Adtn,  7  Dec. 
Rep.  26,  1  BulL  38. 

An  irresistible  impulse  of  insanity  is  no 
defense  to  crime  if  the  accused  knew  the  act 
was  morally  wrong  and  could  will  to  choose 
between  right  and  wrong,  and  was  conscious 
of  the  1^1  consequence,  and  his  motive  was 
to  destroy  evidence  of  another  crime:  State 
T.  BovMher,  7  Dec.  Rep.  442,  3  Bull.  187. 

Irreristible  impulse,  if  the  defendant  knew 
the  consequences  of  his  act,  and  that  it  was 
wrong,  is  not  a  form  of  insanity  known  to 
the  law:  State  v.  Cole,  3  Dec.  Rep.  637, 
Ohio  L.  J.  537. 

C.   Tests  or  Inbanitt. 

The  testa  of  insanity  in  Ohio  were  put 
first  in  the  form  of  three  questions  by  Judge 
Birehard:  Was  the  accused  a  free  agent  in 
forming  the  purpose  to  kilt?  Was  he  at  the 
time  the  act  was  committed,  capable  of 
judging  whether  that  act  was  right  or 
wrong?  Did  he  know  at  the  time  that  it 
was  an  offense  against  the  laws  of  God  and 
man?  Clark  T.  State,  12  0.  483,  I  Longs- 
dorf's Notes,  810. 

The  power  of  self-control,  that  is,  freedom 
of  will  to  avoid  a  wrong,  is  an  essential  to 
criminal  accountability   no  less  than  the 


power  to  distinguish  between  right  and 
wrong;  Farrer  T.  State,  2  0.  S.  64,  I  Lon^ 
dorfa  Notes.  1021. 

In  Fmrrar  t.  State,  2  0.  S.  70,  I  Longs- 
dorfs Notes,  1021,  the  power  of  seU-eontrol 
— ^"free  agency" —  was  aaid  to  be  quite  aa 
essential  to  criminal  accountability  as  the 
power  to  distinguish  hetwem  right  and 
wrong;  but  the  questions  given  to  the  jury 
in  Clark  v.  State,  supra,  were  held  to  in- 
clude this,  and  were  approved  without  modi- 
fication in  Blackburn  v.  Btate,  23  0.  S.  146, 
III  Longsdorfs  Notes,  117. 

As  relates  to  criminal  proceedings,  a  sane 
man  is  one  who  has  sufficient  judgment,  in- 
telligence, reason  and  mental  power  to  ob- 
serve and  know  the  difference  between  right 
and  wrong,  or  one  who,  having  such,  has 
sufficient  will  power  to  refrain  from  doing 
the  wrong:  State  v.  Knapp,  50  Bull.  28  [re- 
versed, Knapp  V.  Btate,  4  O.  C.  C.  (N.S.) 
184,  15  O.  C.  D.  671;  and  the  judgment  of 
the  common  pleas  affirmed,  Btate  v.  Knapp, 
70  O.  S.  380,  IV  Longsdorfs  Notes,  975]. 

The  accused  in  a  criminal  case  is  not  en- 
titled to  an  acquittal  on  the  ground  of  in- 
sanity, if  at  the  time  of  the  allied  offense 
he  had  capacity  and  reason  sufficient  to 
enable  him  to  distinguish  between  right  and 
wrong,  and  understand  the  nature  of  his 
act  and  his  relation  to  the  party  injured: 
Loeffner  v.  State,  10  0.  S.  508,  II  Longs- 
dorfs Notes,  469. 

If  the  accused  was  laboring  under  such  an 
estrangement  of  the  mind  as  left  him  with- 
out discretion  to  discern  between  good  and 
evil,  or  unconscious  he  was  doing  wron^ 
he  should  be  acquitted:  Btate  T.  Thompeon, 
W.  617,  I  Longsdorfs  Notes.  48. 

Where  one  charged  with  crime  was  at  the 
time  of  its  commission  without  the  capacity 
to  distinguish  between  right  and  wrong  as 
applied  to  the  particular  act,  there  is  no 
1^^  responsibility:  State  v.  Strong,  12  O. 
D.   (N.P.)  701. 

Vniere  there  was  such  a  capacity,  a  defend- 
ant is  nevertheless  not  legally  responsible  if, 
by  reason  of  the  duress  of  menfasl  disease, 
he  had  so  far  lost  the  power  to  choose  be- 
tween right  and  wrong,  and  to  avoid  doing 
the  act  in  question,  aa  that  his  free  i^ieney 
was  at  the  time  destroyed;  and,  at  the  same 
time,  the  alleged  crime  was  so  connected 
with  such  mental  diaeaae  in  the  relation  of 
cause  and  effect,  as  to  have  been  the  product 
or  offspring  of  it  solely:  State  v.  Strong, 
12  0.  D.  (N.P.)  701. 

Insanity  is  no  defense  to  homicide  if  there 
was  suflicient  capacity  to  distinguish  be- 
tween ri^t  and  wrong,  and  an  understand- 
ing of  the  nature  of  the  act  and  his  rela- 
tions to  the  person  killed.  To  determine 
the  responsibility  for  crime  committed  while 
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under  a  partial  delusion  the  accused  must 
be  considered  in  the  same  situation  as  if 
the  imagined  facts  actually  existed:  State  v. 
Adin,  7  Dec.  Rep.  26,  1  Bull.  38^ 

U  a  man's  mind  and  reason  is  so  de- 
ranged and  unbalanced  at  the  time  of  trial 
that  he  is  unable  to  realize  and  understand 
his  relations  to  his  counsel,  or  has  not  suf- 
ficient reason  to  comprehend  the  details  of 
the  evidence,  or  to  advise  his  counsel  of  the 
facts  in  the  case  of  which  he  may  have 
knowledge,  or  aid  as  an  ordinary  man  might 
in  the  selection  of  a  jury,  it  is  a  good 
defense  of  insanity  to  an  indictment  of 
shooting  with  intent  to  kill:  State  t.  Rieber, 
61  BulL  208. 

D.   Obder  of  TaiAL, 

In  the  trial  of  an  indictment  for  murder, 
the  defense  of  insanity,  under  the  plea  of 
not  guilty,  does  not  change  the  nature  of 
the  issue  so  as  to  give  the  affirmative  to 
the  defendant,  and  entitle  the  defendant  to 
the  opening  and  closing  argument  to  the 
jury:  Loeffner  v.  State,  10  O.  S.  598,  II 
Longsdorf  8  Notes,  409.    See  also  Tbul. 

K.    BUKDEN  AND  DeOBEE  OP  PEOOF. 

The  burden  of  establishing  insanity  rests 
upon  the  defendant.  Insanity  ne^  not, 
however,  be  established  b^<md  a  reasonable 
doubt,  but  It  is  sufficient  to  prove  it  by 
preponderance  of  the  evidence:  Loeffner  v. 
Btatey  10  O.  S.  S98,  II  Longsdorrs  Notes, 
409;  Ckwk  T.  State,  12  O.  483.  I  Longs- 
dorf s  Notes,  616  i  Farrer  t.  State,  2  O.  S. 
64,  I  Longsdorfs  Notes,  1021;  Bond  T. 
State,  E3  O.  8.  349,  III  Longsdorf's  Notes, 
128;  Bergin  v.  State,  31  0.  S.  Ill,  III  Longs- 
dorFs  Notes,  665;  State  T.  Austin,  71  O.  S. 
317,  IV  Ixmgsdorfs  Notes,  983;  State  v. 
Miller,  13  0.  C.  C.  67,  7  O.  C.  D.  5S3;  State 
V.  Adin,  7  Dec.  Rep.  26,  1  Bull.  38;  CotteU 
V.  State,  12  O.  C.  C.  467,  S  O.  C.  D.  472; 
State  V.  Cole,  3  Dec.  Rep.  537,  Ohio  L.  J. 
537;  State  v.  Strong,  12  0.  D.  (N.P.)  701; 
State  T.  Rieier,  51  Bull.  208;  State  v.  Ter- 
unUger,  6  O.  L.  R,  688,  64  Bull.  205;  Shar- 
feey  V.  State,  4  O.  C.  C.  101,  2  0.  C.  D.  443. 

The  defense  of  insanity  interposed  in  a 
criminal  prosecution  need  only  be  established 
by  a  bare  preponderance  of  the  evidence. 
The  proof  will  be  deemed  to  preponderate 
in  favor  of  such  defense  whenever  its  ex- 
istence is  made  probable  upon  a  fair  con- 
sideration of  all  the  evidence  adduced  for 
and  against  it:  State  v.  Knapp,  50  Bull. 
28  [reversed,  Knapp  v.  State,  4  O.  C.  C. 
(N.S.)  184,  15  0.  C.  D.  671 ;  and  the  judg- 
ment of  the  common  pleas  affirmed,  State 
V.  Knapp,  70  O.  8.  380,  IV  Longsdorrs 
Notes,  976]. 


Wh^e  the  defense  of  insanity  interposed 
in  a  criminal  prosecution  fails  of  proof,  it 
does  not  have  the  effect  of  operating  as  an 
acknowledgment  of  defendant's  guilt:  State 
V.  Knapp,  60  Bull.  28  [reversed,  Knapp  v. 
State,  4  0.  C.  C.  (N.S.)  184,  15  0.  C.  D. 
671;  and  the  judgmmt  of  the  common  pleas 
affirmed.  State  v.  Knapp,  70  0.  S.  380,  IV 
Longsdorfs  Notes,  076]. 

Evidence  is  deemed  to  preponderate  in 
favor  of  insanify  whenever  its  existence  is 
made  probable  upon  full  and  fair  consider- 
ation of  all  the  evidence  adduced  for  and 
against  it ;  and  instructions  that  the  evidence 
introduced  to  establish  insanity  is  not  "suf- 
ficient if  it  merely  shows  it  to  have  been 
probable.  The  4>jroof  must  be  such  as  to 
overcome  the  legal  presumption  of  insanity; 
it  must  satisfy  you  he  is  insane,"  and  re- 
quires of  the  defendant  more  than  a  pre- 
ponderance of  the  evidence:  Kelch  v.  State, 
65  O.  8.  146,  IV  Longsdorfs  Notes,  666. 

It  is  not  sullicient  if  the  proof  barely 
shows  that  insanity  was  possible ;  nor  is 
it  sufficient  if  it  merely  shows  it  to  have 
been  probable:  Clark  v.  State,  12  O.  463, 
I  Lon^orfs  Notes,  616. 

It  is  error  to  charge  that  a  mere  proba- 
bility of  insanity  does  not  make  out  the  de- 
fense: Sharkey  v.  State,  4  O.  C.  C.  101,  2 
O.  C.  D.  443. 

Where  the  evidence  shows  that  prior  to 
the  commission  of  the  homicide  the  accused 
had  been  twice  adjudged  insane  and  com- 
mitted to  bn  asylum,  but  had  been  dis- 
charged therefrom  two  years  previous  to  the 
homicide,  it  is  proper  to  refuse  to  charge 
that  "proof  of  prior  insuiify  -throws,  upon 
the  state  Uie  burden  of  proving  the  crime 
perpetrated  during  a  lucid  interval":  State 
T.  AuaHn,  71  O.  8.  317,  IV  Longsdorfs 
Notes,  988. 

The  same  degree  of  insanity  which  will 
exeuse  a  man  from  his  contracts  is  a  d^ense 
to  crime:  State  t.  Gardiner,  W.  892, 1  Longs- 
dorfs Notes,  88. 

A  reasonable  doubt  is  not  created  unless 
the  insanity  is  shown  by  a  preponderance: 
Farrer  T.  State,  2  0.  8.  64,  I  Longsdorfs 
Notes,  1021. 

The  accused  having  previously  been  ad- 
judged insane  on  an  iniiaest  of  hinaey  while 
under  indietment  for  another  crime,  the 
burden  is  on  the  state  to  show  beyond  a 
reasonable  doubt  a  restoration  to  reason 
prior  to  the  oommission  of  the  second  crime: 
State  T.  Boweher,  7  Dee.  Rep.  442,  3  BnlL 
187.  ■ 

F.  EVIDENOB. 

A  physician,  having  testified  that  in  his 
opinion  the  prisoner  was  insane,  may  be 
asked   on  cross  examination  whether  the 
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accused  knew  right  from  wrong:  Clark  v. 
State,  12  0.  483,  I  Longsdorf's  Notes,  616. 

A  nonprofeeeiODal  witness's  opinion  as  to 
the  priaoner'B  sanity,  when  he  ia  ready  to 
give  the  facta  on  which  it  is  baaed,  is  prop- 
erly admitted.  Professional  opinion,  with- 
out the  facts,  ia  entitled  to  but  little  weight. 
On  this  subject  physicians  know  no  more 
than  others,  but  are  merely  more  astute 
observers:  Clarh  V.  State,  12  O.  483,  I 
rx)ngsdorf's  Xotea,  616. 

A  hypothetical  question  on  insanity,  as  a 
defense  in  a  murder  case,  wliich  assumes 
material  facts,  not  baaed  on  evidence,  as 
that  an  ugly  feeling  existed,  and  that  the 
accused  wished  to  havie  control  of  deceased's 
proper^,  is  irrdevant.  The  court  alone  is 
to  determine  whether  evidence  tends  to 
prove  a  fact.  A  reversal  is  not  necessarily 
required  by  irrelevant  evidence,  but  if  there 
is  excitement  and  the  accused  was  prejudiced, 
a  reversal  would  be  granted.  If  the  ques- 
tion omits  material  facts  proved,  the  opin- 
ion is  also  worthless:  Sharkey  T.  State,  4 
0.  C.  0.  101,  2  O.  C.  D.  443. 

Specific  laeta  of  stcknesa  or  peculiarities  of 
members  of  the  accused's  family  can  not  be 
proved  by  reputation:  State  t.  Jjeutk,  6  0. 
C.  C.  94,  3  O.  C.  B.  48  [petition  in  error 
refused.  Leuth  T.  State,  23  BuU.  466].  See 

also  EVIDENOS, 

The  good  character  of  the  defendant  may 
be  shown  to  make  it  appear  that  he  would 
not  have  committed  the  crime  if  be  had 
been  sane:  State  T.  Adin,  7  Dec.  Kep.  26, 
1  Bull.  38. 

The  defendant  can  not  ask  his  own  witness 
what  bis  opinion  may  be  of  the  defendant's 
sanity  if  he  should  hear  that  the  defend- 
ant had  committed  a  murder:  Tfmrman  v. 
State,  4  O.  C.  C.  141,  2  O.  C.  D.  466. 

A  jury  is  not  bound  by  the  opinion  of 
any  witnesses  in  a  case  as  to  the  accused's 
mental  condition:  State  v.  Rieher,  51  Bull. 
208. 

The  record  of  a  probate  court  showing 
that  four  years  previous  to  the  commission 
of  a  crime  the  accused  was  adjudged  in- 
sane and  confined  in  an  asylum  is  admissible: 
Wheeler  v.  State,  34  O.  S.  394,  III  Long^- 
dorfs  Notes,  724. 

G.   Charob  or  Court. 

If  the  court  refuses  to  order  a  special  jury 
to  try  the  question  of  the  sanity  of  the 
accused  at  the  time  of  trial,  such  error  is 
not  cured  by  the  following  instruction:  "If 
you  think  that  you  have  not  heard  all  of 
the  truth  in  the  case,  because  of  the  defend- 
ant's mental  condition  and  that  you  believe 
you  are.  not  satisfied  with  that  fact  in  find- 
ing bim  guilt?,  you  may  acquit  him":  State 


V.  Roselot,  69  0.  S.  01,  IV  IxHigsdorf's  Notes, 
953. 

Where  a  simulation  of  insanity  is  not 
suggested  by  the  evidence,  instructing  the 
jury  not  to  be  misled  by  an  ingenious 
counterfeit  ia  erroneous:  Sharkey  T.  State, 
4  O.  C.  C.  101,  2  O.  C.  D.  443. 

A  charge  that  if  insanity  is  merely  shown 
to  be  probable  it  is  not  enough,  or  that  the 
proof  must  "satisfy"  the  jury  of  insanity 
requires  more  than  a  preponderance,  and  is 
error:  Kelch  v.  State,  S6  O.  S.  14«,  IV 
Longsdorf's  Notes,  655. 

It  is  not  error  in  a  proper  case  to  ehai:ge 
the  jury  to  receive  expert  evidence  of  in- 
sanity, in  a  homicide  case,  with  caution: 
State  Y.  MiUer,  13  O.  C.  C.  07, '7  O.  C. 
D.  552  [afBrmod,  without  opinion.  Miller  v. 
State,  66  O.  S.  68S:  affirming  State  V.  UiUer, 
7  O.  N.  P.  458,  6  O.  D.   (N.P.)  703]. 

Where  in  the  trial  of  an  indictment  for 
murder,  the  defense  being  insanity,  the  court 
before  the  argument  to  the  jury,  gave  several 
instructions,  at  defendant's  request,  upon  the 
questions  of  reasonable  doubt  of  insanity, 
and  a  definition  in  the  language  of  the 
statute  defining  the  crime  of  murder  in  the 
first  degree,  in  the  second  d^ree,  and  man- 
slaughter, and  again  in  his  general  charge 
defined  these  crimes,  it  is  not  error  to  refuse 
a  further  request  of  defendant  defining  man- 
slaughter made  after  argument,  such  request 
being  a  correct  abstract  proposition  of  law, 
but  being  inapplicable  to  the  defense  of 
insanity  or  to  the  facts  of  the  case:  Reig- 
hard  V.  State,  22  O.  O.  C.  340;  12  O.  C. 
D.  382. 


H.   Trial  of  PBBSKnT  Insanitt. 

One  accused  of  a  crime  in  order  to  be  put 
upon  his  trial  must  possess  that  mental 
capacity  which  will  enable  him  to  assist  in 
the  impaneling  of  the  jury,  to  testify  as 
a  witness  in  id»  own  behalf,  to  comprehend 
his  position,  the  enormity  of  the  crime  and 
the  relation  he  sustains  to  it,  and  to  con* 
suit  and  advise  with  his  counsel  relating 
and  explaining  facts  and  circumstances  con- 
nected with  the  allured  crime:  State  v. 
TervjUiger,  6  O.  L.  R.  688,  54  Bull.  205. 

The  insanity  of  a  i>erson  under  indictment 
can  not  be  investigated  by  the  probate 
court;  the  common  pleas  alone  has  juris- 
diction: State  V.  South,  7  O.  N.  P.  442,  5 
O.  D.  (N.P.)  588. 

The  trial  provided  by  G.  C,  S  13608,  has 
nothing  to  do  with  determining  the  sanity 
of  the  accused  at  the  time  he  committed 
the  offense:  State  v.  O'Grady,  3  O.  N.  P. 
270,  6  0.  D.  (N.P.)  664;  State  r.  Kirvee,  1 
Dayton  Tenn  Bep.  (Iddings)  8. 
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In  a  proceediDg  under  G.  C,  {  13608,  the 
accused  has  the  affirmative,  and  he  must 
show  by  fair  preponderance  of  the  evidence 
that  he  is  not  sane:  State  v.  My&ra,  7  O. 
N.  P.  288,  8  O.  D.   (N.P.)  679. 

The  provisions  of  G.  C,  %%  13608,  13609, 
are  mandatory;  and  the  mode  therein  pre- 
scribed for  a  trial  of  the  question  of  the 
present  insanity  of  a  person  under  indist- 
ment  is  peremptory  and  exclusive:  HttUe 
T.  Roaeloi,  69  O.  S.  91,  IV  Longsdorf's 
Xotes,  953. 

When,  at  any  time  before  sentence,  the 
insanity  of  a  defendant  under  indictment 
is  suggested  and  brought  to  the  attention  of 
the  court  in  which  such  indictment  is  pend- 
ing in  the  manner  provided  in  G.  C,  |{  13608, 
18009,  it  is  the  imperative  duty  of  the 
eonrt  to  order  a  jui7  to  be  impaneled  to  try 
such  question,  and  such  jury  when  so  im- 
paneled, shall  be  specially  sworn  to  try  the 
■question  whether  the  defendant  is  or  is 
not  thra  sane:  Biate  T.  Rm^ot,  69  O.  S. 
91,  IV  Longsdorfs  Notes.  953. 

The  burden  is  on  the  accused  to  prove 
insanity  by  a  preponderance  in  an  inquiry 
under  G.  C,  113608.  The  test  in  such 
inquiry  is  not  knowledge  M  right  or  wrong, 
but  capacity  to  realize  the  case  he  is  called 
on  to  defend,  and  his  relations  to  his  coun- 
sel, and  to  comprehend  tiie  details  of  the 
evidence,  and  adTise  his  counsel  as  to  facts 
proper  for  a  defense  or  to  aid  in  selecting 
a  jury:  State  T.  Myern,  7  0.  N.  P.  288,  638, 
8  O.  D.  (N.P.)  679;  State  v.  Kirvet,  1 
Dayton  Term  Bep.  (Iddings)  8. 

A  question  for  the  jury  ia  whether  the 
accused  has  sufficient  mental  power  to  ob- 
serve and  know  the  difference  between  right 
and  wrong,  or  having  such  mental  power  lie 
had  sufficient  will  power  to  refrain  from 
doing  the  wrong:  State  v.  Tyler,  7  O.  N.  P. 
443,  5  O.  a  (N.P.)  688;  State  v.  Kalh,  7 
0.  N.  P.  547,  5  O.  D.  (N.P.)  738. 

On  inquiry  into  the  sanity  of  a  person 
indicted  for  first  degree  murder,  he  is  en- 
titled to  but  two  peremptory  challenges  of 
the  jury  the  same  as  the  state,  and  not  to 
sixteen  challenges  as  allowed  on  his  murder 
trial:  State  v.  Kirvea,  1  Dayton  Term  Rep. 
(Iddings)  8. 

The  provisions  of  G.  C,  §  13608,  are 
mandatory  and  the  mode  prescribed  for 
determining  insanity  is  peremptory  and  ex- 
clusive. When,  therefore,  the  counsel  for 
the  defendant  during  the  progress  of  a  trial 
suggests  to  the  court  that  the  defendant  is 
not  then  sane  and  presents  the  certificate  of 
a  "respectable"  physician  to  that  effect,  it 
is  error  for  the  court  to  refuse  to  impanel 
a  special  jury  to  pass  upon  the  insanity  of 
the  accused.  Such  error  is  not  cured  by  a 
general  charge  to  the  jury  as  follows:  "If 


you  think  that  you  have  not  heard  all  of 
the  truth  in  the  'case,  because  of  defendant's 
mental  condition  and  that  you  believe  you 
are  not  justified  because  of  that  fact  in  find- 
ing him  guilty,  you  may  acquit  him":  State 
V.  Rotelot,  69  O.  S.  91,  IV  Longsdorf's 
Notes,  953. 

Before  one  has  been  found  insane  and 
committed  pursuant  to  G.  C,  %%  13608,  et 
seq.,  can  properly  be  convicted,  the  record 
should  show  a  compliance  with  G.  C., 
§  13613;  and  an  affidavit  of  the  superin- 
tendent of  an  insane  asylum  that  the  ac- 
cused was  not  insane,  made  after  the  person 
has  been  tried  and  convicted,  is  not  a  com- 
pliance with  G.  G.,  1 13613 :  Brock  v.  State, 
22  0.  C.  C.  364,  12  O.  C.  D.  467. 

IX.   CAPACITY  TO  VOTE. 

One  whose  mental  condition  is  such  that 
a  court  would  experience  no  hesitancy  in 
committing  him  to  an  insane  asylum  or  in 
appointing  a  guardian  for  him  were -proper 
application  made,  comes  well  within  the 
class  of  persons  who  under  the  term  idiot 
or  insane  are  prohibited  from  voting  by 
the  constitution:  In  re  Election  Contest, 
S  0.  N.  P.  (N.S.)  873,  60  Bull.  173. 

X.  INQUISITION. 
A.  JUBIBDICTIOK. 

The  jurisdiction  acquired  by  the  probate 
court  in  an  inquisition  of  lunacy,  under  our 
statutes,  continues  until  the  discharge  of 
the  patient."  Heckman  v.  Adams,  50  0.  S. 
305,  IV  Longsdorf's  Notes,  499. 

The  insanity  of  a  person  under  indictment 
can  not  be  investigated  by  the  probate  court ; 
the  common  pleas  alone  has  jurisdiction: 
State  V.  South,  7  O.  N.  P.  442,  5  O.  D. 
(N.P.)  688. 

B.  NoncK. 

G.  C.,  i  2020,  together  with  G.  C.  S8  2021 
and  2022,  contemplate  an  adversary  pro- 
ceeding in  which  the  person  who  is  claimed 
to  be  insane  has  the  right  to  be  present 
and  to  contest  such  chai-ge:  In  re  Gunning, 
14  O.  C.  C.  507.  7  O.  C.  D.  443. 

Appearance  of  an  imbecile  in  court  has 
been  held  to  be  equivalent  to  notice  of  the 
proceedings:  Jordan  v.  Dickaoi^  10  Dec. 
Rep.  382,  20  Bull.  860. 

C.  Pbocedurb. 

Chancery  will  direct  an  issue  to  a  jury 
to  try  questions  of  sanity  where  the  evi- 
dence is  voluminous,  and  allow  the  parties 
to  compel  the  personal  attendance  of  the 
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witnesses:  Wallace  v.  Bevard,  W.  114,  1 
Longadorfs  Notes,  9. 

Evidence  by  inspection  may  be  considered 
on  trial  of  an  application  to  appoint  a 
guardian,  and  it  being  impossible  to  put 
such  evidence  in  the  bill  of  exceptions,  and 
the  judge  certifying  that  it  was  impossible 
to  report  the  lunatic's  answers  to  questions, 
the  weight  of  the  cTidence  can  not  be  re- 
viewed on  error,  for  it  is  not  all  in  the 
bill:  Davison  v.  Tipton,  0  Dec.  Rep.  60,  10 
Bull.  321. 

D.  Finding. 

Where  a  verdict  is  rendered  finding  a 
prisoner  to  be  sane,  error  will  not  lie  to 
review  the  proceedings  previous  to  the 
prisoner's  conviction  of  the  crime  charged: 
Inskeep  v.  State,  35  O.  S.  482,  III  Longs- 
dorfs  Notes,  801. 

If  three-fourths  of  the  jury  find  the 
prisoner  insane  it  is  sufficient  to  authorize 
a  verdict:  Btate  v.  O'Orady,  3  O.  N.  P. 
m,  5  O.  D.  (N.P.)  654. 

The  statute,  G.  C,  S  13609,  that  three- 
fourths  of  the  jury  may  find  the  verdict 
is  constitutional:  State  v.  Kirves,  1  Day- 
ton Term  Kep.  (Iddings)  8. 

Where  the  record  of  the  proceeding  fails 
to  show  that  a  person  committed  to  Long- 
view  asylum  was  present  or  that  she  was 
deprived  of  her  rights,  it  should  be  pre- 
sumed that  she  was  so  present  and  had  a 
fair  trial:  In  re  Onnning,  14  0.  C.  C.  507. 
7  O.  C.  D.  448, 

E.    COHKKBHKNT  IN  TNFIRMABY. 

Under  a  former  statute,  since  repealed 
(Bates  707,  708),  for  analogous  section,  see 
G.  C,  S  1959,  the  probate  judge  can  send 
an  insane  person  to  the  county  infirmary, 
only  when  he  is  awaiting  admission  to  the 
insane  asylum,  or  is  dangerous:  Broten  v. 
Infirmary  Direoton,  49  0.  S.  678,  IV  Longs- 
dorfs  Notes,  471. 

Where  a  guardian  of  an  insane  person, 
not  dangerous  and  having  abundant  means, 
consents  to  bis  remaining  in  a  county  in- 
firmary, whither  he  had  been  sent  by  the 
probate  judge,  she  impliedly  contracts  to  pay 
to  the  infirmary  what  his  support  is  reason- 
ably worth,  for  her  duty  is  being  performed 
by  the  infirmary,  and  he  was  not  entitled  to 
be  there  except  as  a  pay  patient:  Directors 
V.  Merkle,  3  0.  N.  P.  189,  4  O.  D.  (N.P.) 
190. 

If  the  infirmary  is  full,  the  probate  court 
can  not  contract  with  the  sherifif  for  the 
support  of  an  insane  person,  as  if  he  were 
not  a  public  officer:  Comtniaeionera  v.  Lod- 
toick,  9  Dec.  Rep.  667.  16  BulL  126. 


F.   Rehovai.  of  Patiknt. 

A  probate  judge  has  no  power  to  remove 
an  insane  person  to  the  county  infirmary 
from  an  insane  asylum:  Brovm  v.  Infvrmary 
Directort,  49  O.  S.  S78*  IV  LongsdorTB 
Notes,  471. 

An  insane  person  removed  to  a  state 
hospital  in  another  county  than  that  of  his 
residence,  continues  a  legal  resident  of  his 
home  county:  Stuard  v.  Porter,  79  O.  8.  1, 
IV  Longadorfs  Notes,  1043. 

The  superintendent,  acting  in  good  faith, 
with  the'  assent  of  the  trustees,  and  solely 
with  reference  to  the  welfare  of  a  patient, 
may  permit  such  patient  to  be  removed  to 
ind  remain  temporarily  at  the  residence  of 
a  near  relative,  although  beyond  the  limits 
of  the  sUte:  Rutter  t.  State,  38  0.  8.  496, 
III  Longsdorfs  Notes,  988. 

G.   DiscHABOE  ntoH  Hospital  for  Insane. 

A  probate  judge  who  is  notified  of  the 
order  for  the  discharge  of  a  patient  from  the 
hospital  for  the  insane,  under  O.  C,  1 1966, 
has  no  judicial  discretion  in  issuing  a  war- 
rant for  the  removal  of  the  patient  The 
officers  of  the  asyfaun  have  full  power  and 
ample  discretion  in  determining  whether  a 
patient  should  be  discharged  or  not;  and 
if  they  discharge  a  patient  and  notice  is 
given,- as  provided  by  G.  C,  1 1966,  the 
duty  of  the  probate  judge  to  issae  the  war- 
rant is  ministerial;  and  if  he  refuses  to 
issue  the  warrant  he  may  be  eompelled  by 
mandamus  so  to  do:  Slate,  em  rel.,  v.  Bur- 
goyne,  7  O.  S.  163,  II  Longsdorfs  Notes, 
285. 

An  insane  person,  a  non-resident  of  the 
state,  who  has  been  sent  from  a  given 
county  to  the  penitoitiary,  and  has  thmee 
been  transferred  to  the  hospital  for  the  in- 
sane, is  not  to  be  re-transferred  to  the  state 
from  which  he  was  sent  to  the  penitentiary: 
State,  em  rel.,  v.  Jomc,  17  O.  S.  148,  n 
longsdorfs  Notes,  82S. 

H.    FSEB  AND  COHPENSATION. 

In  the  matter  of  inquests  of  lunacy,  a 
probate  judge  is  entitled  only  to  such  fees 
as  are  provided  for  by  G.  C,  {  1981.  For 
such  services,  the  provisions  of  G.  C, 
{  1603,  are  not  applicable:  Millard  v.  Com- 
mitaionen,  6  O.  C.  C.  (N.S.)  145,  16  O. 
C.  D.  445. 

The  certificate  of  the  medical  witness  is 
a  part  of  the  record  in  the  proceeding,  .and 
under  G.  0.,  H  1601  and  1602,  the  probate 
judge  is  not  entitled  to  thirty-five  cents  for 
each  certificate  under  the  seal  of  the  court 
to  the  copies  of  the  certificate  of  the  medical 
witness,  as  required  by  G.  C.,  f  1977 :  State, 
esD  rel,  v.  Adam*,  8  0.  G.  G.  (N.S.)  S18,  18 
0.  C.  D.  643. 
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Under  a  former  statute,  no  allowance 
under  G.  C,  i  1982,  could  be  made  to  the 
sheriff  for  a  conveyance  to  the  state 
hospital  for  the  insane,  except  in  Cuyahoga 
County:  Tuall  T.  Commiaaionert,  3  0.  N.  P. 
112,  4  O.  D.  (N.P.)  318. 

The  appointment  of  a  person  to  act  as 
escort  to  a  patient,  the  issue  of  a  warrant 
to  such  person  (as  provided  in  G.  C, 
$1966),  the  execution  of  such  warrant  and 
the  return  thereof,  are  preliminaries  neces- 
sary to  the  right  to  claim  compensation: 
State,  ear  rel.,  T.  High,  7  0.  C.  C.  128,  3  0. 
C.  D.  694. 

Kailroad  fare,  carriage  hire  and  incidentals 
in  conveying  a  lunatic  to  the  asylum  are  not 
in  addition  to  the  compensation  under  G. 
C,  S  1981.  The  words  "and  nothing  more" 
are  not  confined  to  the  compensation  of  his 
assistants:  Commissionert  v.  Lodwick,  9 
Dec.  Bep.  667,  IS  BnlL  126.  See  also 
Shexuf. 

A  certificate  which  shows  that  a  certain 
named  person  is  entitled  to  a  certain  sum 
does  not  comply  with  G.  C,  §  1967,  for  it 
fails  to  show  that  the  probate  judge  has 
ascertained  the  amount,  and  it  fails  to  show 
that  the  probate  judge  has  declared  and  or- 
dered said  amount  fixed:  State,  ea>  rel.,  v. 
Bigh,  7  O.  C.  0.  128,  3  0.  C.  D.  694. 

The  certificate  of  a  medical  witness  and 
his  findings  are  a  part  of  the  record,  and 
the  probate  judge  is  not  entitled  to  be  paid 
for  such  certificate,  in  addition  to  the  fee 
provided  in  G.  C,  IS  1601  and  1602:  State, 
ea  rel.,  v.  Adams,  8  0.  C.  C.  (N.S.)  513,  18 
0.  C.  D.  643. 

A  sheriff's  compensation  for  taking  an  in- 
sane person  to  and  from  a  state  insane 
asylum  is  governed  by  G.  C,  1 1981,  and  as 
amended  in  1892  this  does  not  allow  any 
extra  compensation  for  an  assistant  accom- 
panying tiie  sheriff,  although  the  probate 
judge  directed  that  an  assistant  ^ould  ae- 
company  the  sheriff:  Ward  v.  Ruaaell,  S7 
O.  S.  144.  IV  Longsdorfs  Notes,  710. 

I.  Habeas  Cobfdb. 

An  insane  person  in  any  asylum  is  en- 
titled to  habeaa  corpus  under  G.  C,  %  1076, 
to  test  the  question  ftf  sanity,  and  the  court 
must  allow  the  writ  to  issue,  and  hear  the 
question  thereon,  and  should  not  hear  it 
upon  the  application  for  the  writ:  In  re 
Gunning,  14  0.  C.  C.  607,  7  0.  C.  D.  443. 

The  question  of  the  sanity  or  insanity  of 
the  person  who  is  confined  as  insane,  can 
not  be  determined  upon  the  application  for 
the  writ  of  habeas  corpus;  but  such  writ 
must  issue  and  the  question  of  sanity  or 
insanity  must  be  determined  on  the  issue 
made  by  the  return  thereto:  In  re  Gunning, 


M  O.  C.  C.  507,  7  0.  C.  D.  443.  See  also 
Habeas  Cobpus. 

XI.  GUARDIAN. 
A.  AmnKTUKRT. 

1.  /wtsdtetton. 

The  idiot  must  have  resided  within  the 
county  continuously  for  a  period  of  at  least 
twelve  months,  or  come  into  the  county  with 
Ms  father  or  some  one  having  legal  control 
over  him  with  the  intention  of  making  this 
his  residence  before  a  guardian  can  be  ap- 
pointed for  him  by  the  probate  court:  In 
re  Oanady,  4  0.  N.  P.  403,  7  O.  D.  (N.P.) 
285. 

Where  an  idiot  has  voluntarily  moved  in- 
to another  county  and  has  not  been  there 
twelve  months,  he  has  not  acquired  a  resi- 
dence or  legal  settlement  there  under  G.  C, 
1  10989,  and  the  probate  court,  therefor, 
has  no  jurisdiction  to  appoint  a  guardian 
for  him:  In  re  Oanady,  4  O.  N.  P.  403,  7 
O.  D.  (NJ*.)  286.  See  also  Gvabdian  ahd 
Wabd. 

An  appeal  under  G.  C,  }  10980,  to  the 
court  of  common  pleas  from  the  judgment 
and  order  of  the  probate  court  refusing  to 
appoint  a  guardian  for  <me  alleged  to  be  an 
imbecile  and  dismissing  the  application  for 
such  appointment,  transfers  to  the  court  of 
common  pleas  the  oitire  case,  and  empowers 
that  court,  upon  finding  the  person  an  im- 
becile and  that  a  guardian  is  needed,  to 
appoint  a  guardian:  In  re  Oliver,  77  O.  S. 
474,  IV  Longsdorfs  Notes,  1034. 

The  appointment  may  be  made  either  for 
person  or  estate:  Heckman  t.  Adams,  60  O. 
S.  306,  IV  Longsdorfs  Notes,  400. 

2.   Orounda  for  Appointment. 

Under  the  present  statutes  two  things  are 
requisite  for  the  appointment  of  a  guardian, 
namely  is  he  an  idiot,  lunatic  or  imbecile, 
and  is  he  a  resident  of  the  county:  In  re 
TempOBt,  10  Dee.  Kep.  602,  21  Bull.  301. 

Before  the  probate  court  can  appoint 
guardians  for  imbeciles,  the  judge  must  be 
satined  that  the  subject  is  an  imbecile  and 
a  resident  of  this  county:  In  re  Bhelleig,  8 
O.  N.  P.  399,  11  0.  D.  (N.P.)  81. 

A  pers<m  may  be  an  iml>ecile,  though  able 
to  govern  himself  so  as  not  to  need  a  guard- 
ian for  bis  person.  Therefore,  where  a  per- 
son has  become  so  infirm  mentally  that  he 
can  not  manage  his  affdirs  with  sufficient 
capacity  to  preserve  his  property,  a  guard- 
ian may  be  appointed:  In  re  Emstoiler,  8 
O.  N.  P.  132,  11  O.  D.  (N.P.)  10. 

Mere  fact  that  an  aged  woman  shows  in- 
firmities of  age,  or  peculiar  conduct  is  not 
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flufllcient  to  authorize  the  appointment  of 
a  guardian:  7»  r«  Smstoiler,  8  O.  N.  P. 
132,  11  0.  D.  (N.P.)  10. 

The  fact  that  a  person  made  an  unwise 
conveyance  of  all  her  property  to  her 
daughter-in-law,  conveying  about  $7,000 
worth  of  property  "in  consideration  of  $1.00 
and  other  good  and  valuable  consideration," 
referring  to  agreement  tor  aupport,  and  that, 
subsequently  becoming  dissatisfied  on  account 
of  the  treatment  received,  she  began  a  suit 
to  set  aside  the  conveyance,  but  sought  to 
abandon  it  when  she  found  it  would  become 
a  matter  of  public  talk,  in  addition  to  facts 
referred  to  in  preceding  paragraph,  is  not 
sufficient  to  establish  imbecility:  In  re  Shel- 
leig,  8  O.  N.  P.  399,  11  0.  D.  (N.P.)  81. 

The  mere  fact  that  a  person  shows  some 
of  the  infirmities  of  age,  such  as  forgetful- 
ness  and  unusual  susceptibility  to  influences 
of  her  children,  or  peculiar  conduct,  such  as 
greeting  acquaintances  on  the  street  in  an 
extremely  friendly  and  caressing  manner,  are 
not  Bufiicient  to  authorize  the  appointment 
of  a  guardian:  In  re  Bkelleig,  8  O.  JJ.  P. 
399,  11  0.  D.  (N.P.)  81. 

Inftrmary  directors  are  not  guardians  of 
insane  pauper  patients,  and  where  an  insane 
patient  falls  heir  to  property,  whatever 
rights  the  board  of  directors  has  thereto 
under  G.  C,  |{  2548,  et  aeq.,  do  not  super- 
sede the  mandatory  requirements  of  G.  C, 
S 1098S,  that  the  court  "shall"  appoint  a 
guardian;  KiMiett  t.  Oram,  4  0.  N.  P.  333, 
7  O.  D.  (N.P.)  238.  See  also  Guardian 
AND  Wabd. 

3.  Effect. 

The  finding  of  the  court  that  the  person 
assumitig  to  act  ma  guardian  in  partition 
proceeding  under  the  act  of  1820,  is  such 
guardian,  imports  absolute  verity,  and  is  suf- 
ficient, prima  facie,  to  show  that  the  court 
had  obtained  jurisdiction  over  the  ward: 
Merritt  v.  Home,  5  0.  S.  307,  11  Longs- 
dorfs  Notes,  188. 

By  the  proviso  of  the  act  of  1872  (69  v. 
174),  the  appointment  of  a  guardian  for 
an  imbecile  is  to  he  r^arded  only  as  prima 
facie  evidence  of  imbecility.  The  fact  as  to 
such  imbecility  may  be  inquired  into  by  the 
allied  imbecile  in  an  action  brought  by 
liim,  to  enjoin  the  guardian  from  interfer- 
ing with  the  control  and  management  of  his 
property.  In  the  revision  of  this  statute 
(76  V.  927,  §49),  this  provision  was 
omitted.  It  was  held  that  the  omission 
did  not  give  an  appointment  made  under 
the  original  act  a  more  conclusive  pffect 
than  it  had  under  the  original  act:  Mcasen- 
ffer  V.  miss,  35  O.  R.  587,  III  Longadorfs 
Notes,  811. 


While  the  guardianship  is  unrevoked,  it 
is  conclusive  of  subsequent  incapacity  to 
contract  or  convey.  It  is  only  prima  facie 
evidence  as  to  making  a  will,  marrying,  or 
committing  a  crime,  for  these  acta  are  not 
done  by  nor  interfere  with  the  control  of 
the  guardian.  Any  other  rule  would  force 
the  guardian  to  prove  continuance  of  imbe- 
cility on  each  suit.  Hence,  in  the  guardian's 
action  to  set  aside  a  conveyance,  an  answer 
denying  imbecility  and  not  ratifying  it,  is 
bad:  Jordan  v.  Z)i<;feaon,  10  Dec.  Rep.  147, 
19  Bull.  64. 

Action  to  recover  property  must  be  l>y 
guardian  and  not  by  next  friend:  Row  v. 
Row,  53  O.  S.  249,"  IV  Longsdorf's  Notes, 
598. 

The  guardian  of  a  lunatic,  unlike  the 
guardian  of  a  minor,  properly  sues  in  his 
own  name:  Wageman  v.  Brown,  1  Dec.  Rep. 
69,  1  W.  L.  J.  454. 

A  party  to  the  suit  is  incompetent  to 
testify  as  a  witness  when  the  opposite  party 
is  the  guardian  of  an  imbecile:  Kosa  v. 
Todd,  4  0.  C.  C.  1,  2  0.  C.  D.  385. 

The  filing  of  an  amended  answer  and 
cross-petition  by  the  guardian  of  an  imbecile 
is  a  legal  and  sufficient  entry  of  appearance 
for  such  imbecile  in  a  partition  proceeding: 
Foddy  V.  Miller,  10  0.  N.  P.  (N.S.)  76. 

G.  C,  S  11008,  seems  to  preclude  the  idea 
that  there  could  be  any  preference  among 
creditors  of  the  idiot,  imbecile  or  lunatic, 
at  least  after  the  appointment  of  his  guard- 
ian: Heff  T.  Cow,  6  O.  N.  P.  413,  6  0.  D. 
(N.P.)  377. 

Execution  can  not  be  bad  against  the  prop- 
erty of  a  person  under  guardianship  as 
non  compos  mentis;  it  Is  in  a  certain  sense 
in  etutodia  legia.  A  judgment  is  not  a  lien, 
unless  capable  of  collection  by  execution. 
Accordingly  a  judgment  against  an  imbecile 
and  his  guardian  is  not  a  Hen  on  his  land, 
and  can  not  be  recognized  as  such  by  bis 
administrator  selling  to  pay  debts:  ffeff  t. 
Ooa,  5  O.  N.  P.  418,  6  0.  D.  (N.P.)  377. 

4.  Procedure. 

Upon  the  appointment  of  a  guardian  for 
an  imbecile  upon  an  appeal  to  the  court  of 
common  pleas  under  G.  C.,  %  10989,  it  is  the 
duty  of  the  clerk  of  the  court  of  commoa 
pleas  to  certify,  by  a  duly  authenticated 
transcript,  the  order,  judgment  and  proceed- 
ings to  the  probate  court:  In  re  Oliver,  77 
0.  S.  474,  IV  Ijongsdorf's  Notes,  1034. 

Physicians  who  are  given  a  fair  under- 
standing of  the  testimony  in  support  of  the 
application  of  a  guardian  of  a  person  al- 
leged to  be  an  imbecile,  and  who  heard  much 
of  the  testimony  of  the  defense,  and  es- 
pecially that  of  the  defendant,  and  who 
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of  his  ward  to  prospective  heirs  of  the 
ward,  DOr  to  make  loans  of  the  funds  of  his 
ward  to  said  prospective  heirs  without  mort- 
gage security  on  real  estate,  as  provided  by 
statute:  In  re  Oliver,  0  O.  N.  P.  (N.S.)  178, 
20  O.  D.  (N.P.)  64  [affirmed'  by  circuit 
court;  dismissed  by  supreme  court,  In  re 
OUixr,  65  Bull.  336]. 

When  it  is  shown  by  fhe  evidence  that 
the  guardian  of  an  imbecile  treated  the 
property  of  hie  ward  as  his  own,  placed  the 
funds  of  the  ward  in  hank  in  his  individual 
name,  paid  his  own  debts  with  said  funda 
and  used  them  in  speculation  in  land,  tak- 
ing the  title  thereto  in  hiB  own  name  and 
keeping  no  account  of  the  trust  proper^  as 
trust  property,  such  guardiui  will,  on  ac- 
counting in  the  probate  court,  be  charged 
with  the  lawful  rate  of  interest  on  all  the 
funds  which  came  in  his  hands  from  the 
date  of  the  reception  of  aueh  funds  by  said 
guardian  to  the  date  of  his  accounting:  fn 
re  Oliver,  9  O.  N.  P.  (N.S.)  178,  20  0.  D, 
(N.P.)  64  [affirmed  by  circuit  court;  dis- 
missed bv  supreme  court,  'In  re  Oliver,  55 
Bull.  336']. 

The  guardian  of  an  imbecile  has  no  lawful 
right  to  pay  a  fee  to  an  attorney  for  what 
the  evidence  shows  to  have  been  fomented 
litigation  relative  to  the  assets  of  his  ward's 
estate,  or  to  pay  any  claim  for  attorney  fees 
against  his  ward  Imrred  by  the  statute  of 
limitations;  any  and  all  such  amounts  so 
paid  by  said  guardian  are  not  proper  credits, 
and  should  and  will  be  charged  against  the 
guardian  on  accounting  to  the  probate  court: 
In  re  Oliver,  9  O.  N.  P.  (N.S.)  178,  20  0. 
D.  (N.P.)  64  [affirmed  by  circuit  court; 
dismissed  by  supreme  court,  In  re  OUver, 
66  Bna  336]. 


personally  consulted  with  her,  are  competent 
medical  witnesses:  In  re  Shelleig,  8  O.  N. 
P.  899,  11  0,  D.  (N.P.)  81. 

The  burden  of  proof  in  tlie  case  of  an 
application  for  the  appointment  of  a  giinrd- 
ian  for  a  person  alleged  to  be  an  imbecile  is 
upon  the  person  making  the  application:  In 
re  SheUeiff,  8  0.  N.  P.  399,  U  O.  D.  (N. 
P.)  81. 

6.  Jfotioe. 

Before  the  amendment  of  1880,  a  guardian 
for  an  insane  wife  could  be  appointed  at 
any  time  without  notice  to  the  husband: 
Seokman  T.  Adama,  50  O.  S.  305,  IV  Longs- 
dorf  s  Notes,  499. 

Before  the  amendment  to  G.  C,  S  10089, 
no  notice  was  required  on  the  application 
for  the  appointment  of  a  guardian  for  an 
imbecile:  In  re  Dickaon,  10  Dec.  Rep.  6, 
18  BulL  37. 

Notice  to  <me  previously  declared  a  lu- 
natic is  not  necessary  to  the  validify  of  an 
appointment  of  guardian  for  the  estate : 
Heokman  y.  Adams,  60  O.  8.  305,  IV  Longs- 
dorf  8  Notes,  409. 

Notice  to  the  lunatic  of  the  application  to 
appoint  a  guardian  is  not  requireid.:  Davison 
T.  Tipton,  9  Dec.  Rep.  60,  10  Bull.  321; 
Contra,  Cots  T.  Com,  2  Dec.  Rep.  20,  1  W. 
L.  M.  96. 

Jurisdictional  facts  may  be  supplied  by 
nunc  pro  tunc  entries  as  well  as  judgments, 
as  in  appointing  a  guardian  for  A,  an  im- 
becile, to  show  that  A  appeared  in  open 
court  and  was  examined,  but  the  decree  did 
not  show  that  he  had  notice  of  the  applica- 
tion: In  re  Dickson,  10  Dec.  Rep.  6,  18 
Bull.  37,  Qoebel,  118.    See  also  Judgment. 

B.  Bonds. 

An  appointment  of  a  guardian  for  an  in- 
fant lunatic  not  stating  the  ground,  is  pre- 
sumed to  be  both  for  infancy  and  lunacy. 
Where  the  court  continued  to  recognize  the 
guardianship  after  the  ward  came  of  age, 
but  continued  of  unsound  mind,  and  the 
taking  of  a  new  bond  after  the  ward  came  of 
age  was  authorized,  and  the  sureties  on  it 
are  liable  t  King  v.  Bell,  36  O.  S.  460,  III 
Longsdorf's  Notes,  870. 

A  substituted  surety  is  liable  for  the  pro- 
ceeds of  real  estate  sold  by  the  guardian 
before  the  new  bond  was  given:  Tuttle  v. 
Northrop,  44  0.  S.  178,  IV  Lcmgsdorf's 
Notes,  202. 

C.  POWKES. 

1.   Management  of  Estate. 

A  guardian  of  an  imbecile  has  no  lawful 
ri^t  to  make  disbursements  of  the  funds 


2.  SaU. 

A  guardian  of  an  imbecile  appointed  by 
an  Ohio  court,  who  sells  real  estate  of  his 
ward  located  in  the  state  of  Arkansas,  with- 
out the  order  of  the  probate  court  of  Ohio 
to  whom  such  guardian  must  in  law  account, 
and  without  proceedings  and  an  order  of  sale 
of  the  proper  court  of  the  state  in  which 
such  real  estate  is  situated,  will  be  charged 
on  accounting  in  the  probate  court  of  Ohio 
with  what  the  evidence  shows  to  be  the  fair 
market  value  of  such  lands  at  the  time  of 
sale,  even  if  said  amount  so  found  by  the 
court  be  more  or  greater  than  the  amount 
recdved  by  the  guardian,  and  no  subsequent, 
irre^lar,  defective  or  invalid  proceedings 
and  order  by  the  laws  of  the  foreign  st^te, 
approving  said  sale,  will  cure  said  unanthor- 
ized  sale  or  prevent  such  charge  on  account- 
ing of  such  guardian  in  the  probate  court: 
In  re  Oliver,  9  0.  N.  P.  (N.S.)  178,  20  O. 
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D.  (N.P.)  64  [affirmed  by  circuit  court; 
diBmissed  by  supreme  court,  Jn  re  Oliver, 
6S  Bull  336]. 

Id  an  action  by  an  administrator  to  sell 
real  estate  to  pay  debts,  the  heirs,  who  are 
idiotB  become  parties  to  the  record  by  the 
filing  of  an  answer  and  cross  petition  by 
their  guardian:  Segal  T.  Building  Co.,  II  O. 
C.  C.  (N.S.)  481.  21  O.  C.  D.  510. 

8.  Aooounts. 

A  guardian  of  an  imbecile  must  list  and 
value  in  his  inventory  of  his  ward's  estate, 
every  item  of  personal  property,  including 
doubtful  judgments,  claims,  notes  and  ac- 
counts, and  each  parcel  of  real  estate  be- 
longing to  his  said  ward;  anything  less  is 
subject  to  exception:  In  re  Oliver,  9  O.  N. 
P.  (N.S.)  178,  20  O.  D.  (N.P.)  64  [af- 
firmed by  circuit  court;  dismissed  by  su- 
preme court,  In  re  Oliver,  56  Bull,  336]. 

A  receipt  or  voucher  signed  by  a  minor 
can  be  received  in  settlement  of  hia  guard- 
ian's accounts,  but  it  is  otherwise  as  to  a 
lunatic  or  idiot  by  reason  of  O.  C,  1 10902: 
Millen  T.  Young,  18  O.  C.  0.  671.  8  0.  C.  D. 
391. 

After  the  account  of  a  guardian  of  an 
imbecile  has  been  duly  passed  upon,  the 
court  has  no  power  later,  upon  mere  motion 
or  request  of  the  heirs,  to  open  up  the  ac- 
count and  make  the  guardian  establish  by 
evidence  every  item  of  debt  contained  there- 
in. This  can  only  be  done  where  mistake  or 
fraud  is  shown:  Millen  v.  Young,  18  0.  C. 
C.  671,  8  O.  C.  D.  891. 

Where  the  answer  of  the  guardian  admits 
the  bill  to  be  true,  the  complainant  must 
prove  its  allegations  with  the  same  strict- 
ness as  if  the  answer  had  interposed  a 
direct  and  poutive  denial:  Long  v.  Jfu^ 
ford,  17  O.  S.  484.  n  Longsdorfs  Notes,  845; 
MoMie  T.  Donoldaon,  8  0.  877.  I  Longsdorf's 
Notes.  443. 

A  guardian  of  an  imbecile,  in  an  account- 
ing before  the  probate  cour^  is  an  in- 
competent witness  to  prove  an  alleged  claim 
for  services  roidered  by  said  guardian  to 
and  for  said  ward  prior  to  the  date  of  his 
appointment  as  guardian:  In  re  Oliver,  0 
O.  N.  P.  (N.S.)  178,  20  0.  D.  (N.P.)  64 
[affirmed  by  circuit  court;  dismissed  by 
supreme  court,  In  re  Oliver,  S5  BulL  336]. 

4.   Prosecution  and  Defeme  of  Suita. 

An  administrator  or  guardian  appointed 
in  one  state  can  not  sue  in  the  courts  of 
another  state  without  authority  from  the 
latter:  BnUth  v.  Madden,  0  0.  F.  D.  320. 

It  is  the  duty  of  a  guardian  for  a  lunatic 
to  appear  and  defend,  or  cause  to  be  de- 
fended, all  suits  against  his  ward  (Q.  C,  j 


IS  10991.  10993)  :  Stuard  v.  Porter,  70  O.  S. 
1,  IV  Longsdorf's  Notes,  1043. 

The  answer  of  the  guardian  ad  litem, 
alleging  his  ignorance  of  the  matters  con- 
tained in  the  petition,  and  praying  that  the 
rights  of  his  wards  may  be  protected,  has 
the  effect  of  a  general  denial,  and  requires 
proof  of  all  the  material  avermeits  of  the 
petition:  TTood  v.  Butler,  28  0.  S.  620,  in 
Longsdorfs  Notes.  138. 

The  joinder  of  a  guardian  and  ward,  as 
defendants  is  authorized  in  an  action  against 
an  insane  defendant  for  damages  for  wrong- 
ful death :  Stuard  v.  Porter,  79  O.  S.  1,  IV 
Longsdorfs  Notes,  1043. 

Where  the  guardian  of  an  insane  ward 
entered  his  appearance  and  was  subsequent- 
ly dismissed,  it  is  error  to  quash  the  serviee 
and  dismiss  the  ward  for  want  of  jurlsdie- 
tion  of  p«w>n:  Stuard  T.  Porter,  70  O,  B. 
I,  IV  Longsdorfs  Notes,  1043. 

The  filing  of  an  amended  ajuwer  and  cross- 
petition  by  the  guardian  of  an  Imbecile  U  a 
legal  and  sufllcient  mtry  of  appearance  for 
such  imbecile  in  a  partition  proceeding! 
Foddy  T.  Miller,  10  O.  N.  P.  (N.S.)  76. 

D.  RBiHBnBsracKnT. 

A  guardian  having  incurred  a  d^  for 
the  support  of  a  hinatie  mrd,  and  his  suc- 
cessor having  received  sufficient  assets  to 
pay  it,  but  instead  of  doing  so.  incurred 
new  debts,  the  court  approved  an  aoeount 
and  found  that  the  ward  owed  her  more 
than  the  remaining  assets,  and  an  order  be- 
ing afterwards  made  requiring  payment  of 
the  debt  incurred  by  the  predecessor  as  a 
preferred  debt,  and  the  ward  dying  pending 
an  appeal  therefrom,  it  was  held:  (1)  The 
probate  court  had  power  under  G.  C„ 
1  10939,  to  make  the  order.  (2)  The  approval 
of  the  guardian's  account  and  the  finding 
was  no  bar  to  the  application  for  such  order. 
(3)  The  death  of  the  ward  did  not  take  away 
the  creditor's  right  to  such  order:  Loudon 
V.  Patteraon,  41  0.  S.  206.  IV  Longsdorfs 
Notes,  58.    See  also  Coubtb. 

B.    RXMOTAL.  * 

Removal  of  the  guardian  will  not  be 
granted  merely  because  his  ward,  an  im- 
becile, has  taken  a  dislike  to  and  will  not 
deal  with  him:  Frantz  v.  Frantz,  4  O.  N. 
P.  278,  6  0.  D.  (N.P.)  665. 

One,  who,  after  attending  school  for  a 
number  of  years,  can  not  tell  how  much 
ten  times  twelve  is  or  six  per  cent,  on  $100, 
or  how  he  would  invest  $400  except  that  he 
would  put  it  in  the  bank,  although  he  may 
be  careful  and  stingy  in  small  dealings,  is  not 
entitled  to  have  a  guardianship  terminated: 
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Frmtg  y.  Frmts,  4  O.  TX.  P.  278,  6  0.  D. 
(NJ.)  665. 

A  person  will  be  considered  not  fit,  suit- 
able or  competent  to  represent  an  estate  in 
a  fiduciary  eapfccity,  when,  on  hearing  ex- 
ertions to  his  inventory  and  account  as 
guardian  of  an  imbecile,  it  appears  that  be 
has  mixed  and  mingled  the  hinds  of  said 
estate  with  bis  own,  has  paid  claims  with- 
out question  or  investigation,  has  converted 
bis  ward's  funds  to  his  own  use  by  buying 
real  estate  and  taking  the  title  in  his  own 
name,  etc.:  In  re  Oliver,  8  0.  N.  P.  (N.S.) 
178,  20  O.  D.  (K.P.)  64  (affirmed  by  circuit 
court;  dismissed  by  supreme  court,  In  r« 
Oliver,  65  Bull.  336]. 

Under  the  statutes  of  this  state,  any  per- 
son interested,  thot^b  a  stranger  and  neitlter 
a  creditor  nor  relative,  has  large  capacity, 
tm  proper  gnrands,  as  next  friend  of  an 
imbecile  under  gnardiansbip  In  the  probate 
eonrt  to  bring  and  prosecute  an  action  for 
the  removal  of  such  guardian,  or  to  file  and 
maintain  exceptions  to  u  inventory  and 
an  account  made  or  raidered  by  such  guard- 
ian in  the  probate  court,  and  especially  so, 
when  the  imbecile  has  no  next  of  kin  resi- 
dent of  the  sti^  or  tuma  willing  or  suf- 
ficiently Interested  in  bis  person  or  estate 
to  undertake  such  action,  a  bond  for  costs 
being  a  sufBcient  safeguard  a^inst  med- 
dling or  usurpation:  In  re  Oliver,  9  O.  N. 
P.  (N.S,)  178,  20  0.  D.  (N.P.)  64  [affinned 
by  circuit  court;  dismissed  by  supreme  court. 
In  re  Oliver,  S5  Bull.  336]. 

In  a  proceeding  to  terminate  a  guardian- 
ship over  an  imbecile,  the  sole  question  is 
whether  the  ward  was  properly  declared  to 
be  an  imbecile  at  the  time  the  appointmoit 
was  made,  or  whether  since  the  making  of 
the  appointment  he  has  been  restored  to 
reason:  In  re  Kroner,  8  a  N.  P.  (N.S.)  217, 
19  O.  D.  (N.P.)  444. 

While  the  order  of  termination  ipso  facto 
disposes  of  the  guardian,  it  is  not  an  order 
based  upon  the  qualification  of  the  guardian, 
as  in  tiie  case  of  the  guardian  of  a  minor 
ward,  but  of  capacity  of  ward :  In  re 
Kramer,  8  O.  N.  P.  (N.S.)  217,  19  O.  D. 
(N.F.)  444. 

An  appeal  will  lie  from  an  order  of  a 
probate  court  overruling  a  motion  of  an 
imbecile  ward  to  terminate  the  guardianship 
upon  the  grounds  (1)  the  letters  of  guard- 
ianship were  in  the  first  instance  improp- 
erly issued,  and  (2)  that  if  he  was  an 
Imbecile  at  the  time  such  letters  were  issued 
he  haa  since  been  fully  restored  to  reason: 
Biett  T.  JfehergaU,  45  0.  8.  702,  IV  Longs- 
dorfs  Notes,  806. 

An  appeal  may  be  taken  the  guardian 
of  an  bnbeeile  in  the  interest  of  the  trust 
from  an  order  of  the  probate  court,  made 


upon  application  of  the  alleged  imbecile 
himself,  terminating  the  guardianship:  In  re 
Kroner,  8  O.  N.  P.  (NJS.)  217,  19  O.  D. 
(NJ?.)  444. 

There  is  no  appeal  from  the  overruling, 
by  the  probate  court,  of  a  motion  made  by 
a  lunatic  to  have  bis  guardian's  letters  re- 
voked, on  the  ground  that  they  had  been 
improperly  issued:  Messenger  v.  BliM,  86 
0.  S.  587,  III  Longsdorf'fi  Notes,  811. 

Where  a  court  has  heard  exceptions  to  an 
inventory  and  to  an  account  of  the  guard- 
ian of  an  imbecile,  and  has  received  evidence 
on  grounds  for  removal  of  the  guardian  and 
the  presentation  of  evidence  on  the  three 
matters  consolidated  has  fully  closed  after 
three  days  of  hearing,  and  the  imbecile  ward 
dies  within  a  few  days  thereafter  and  before 
the  opinion  of  the  court  was  announced  or  a 
judgment  ordered,  the  cause  of  action  does 
not  thereby  al>ate,  and  there  is  no  necessity 
of  the  revival  of  the  action  in  the  name  of 
the  representatives  of  the  deceased  imbecile, 
and  the  trial  court  thereafter  can  render 
judgment  as  of  the  date  when  the  eWdnce 
was  closed  as  a  sort  of  a  nunc  pro  tunc 
order:  In  re  OUver,  9  0.  N.  P.  (N.S.)  178, 
20  O.  D.  (N.P.)  64  [affirmed  by  circuit  court; 
dismissed  by  supreme  court.  In  re  Oliver, 
65  BulL  330]. 

F.  CoxxAtnuL  Attack. 

An  order  of  the  probate  court  iqipointing 
a  guardian  for  a  lunatie  can  not  be  collat- 
erally impeached:  Beckman  v.  Adamt,  60 
0.  S.  306,  IV  Longsdorfs  Notes,  499. 

In  the  bearing  of  an  application  for  the 
appointmrat  of  a  guardian,  the  failure  to 
give  notice  to  the  alleged  imbecile,  can  be 
complained  of  only  in  a  direct  proceeding 
to  set  aside  the  appointment  In  the  probate 
court  or  to  remse  it  on  error:  Jordam  t. 
Diekton,  10  Dee.  Bep.  882,  20  Bull.  360. 


O.  Cum  itm  BmujEB. 

If  a  guardian  has  rendered  services  to  an 
Imbecile  ward,  allowance  for  servides  uid 
compensation  is  by  O.  C,  |  10063,  to  be  ds* 
termined  by  the  court  settling  the  guardian's 
account,  and,  it  not  being  a  personal  claim 
against  the  ward,  it  need  not  in  case  of  his 
decease,  be  presented  to  bis  personal  repre- 
sentatives: Seuttergotii  t.  Ingrom,  86  O. 
B.  76. 

The  doctrine  that  where  two  persons  sus- 
tain to  each  other  a  family  relation,  one 
can  not  recover  against  the  personal  repre- 
sentatives of  the  other  on  account  of  aerv" 
ices  rendered  in  that  relation  esiept  on 
proof  of  a  contract  to  make  compensation 
tlierefor,  .does  not  ai^ly  to  a  elabn  by  a 
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goardiui  for  Mrrieet  rendered  to  an  im- 
beeile  ward:  Boattergood  r.  /nurses  86  O. 
8.  70. 

XII.  SUPPORT. 

A.  Stats. 

Under  O.  C,  1 19S0.  amended  99  v.  326, 
prior  to  ita  amendmeDt  March  18,  1881, 
patirata  after  their  admission  into  the 
aB7>uniB  of  the  state  for  the  insane,  were 
clccbed  at  the  expense  of  the  state:  State 
V.  Sie$etoeUer,  37  O.  S.  546,  III  Longsdorf'a 
Mates,  986. 

B.  Couhtt. 

The  count;  vaa  not  ehaigeable  with  the 
maintenanoe  of  an  inaane  peraon  nndw  tha 
act  of  1824  nntU  after  a  guardian  haa  been 
appointed:  Tru»t«eg  t.  CommiMsiontrt,  10  0. 
26S.  I  LoBgadorfa  Notea,  611. 

The  burden  ol  caring  for  insane  persons 
in  needy  eireumstancea,  who  can  not  be  ad- 
mitted to  an  asylum,  rests  upon  the  county 
in  which  thfiiy  have  their  l^al  aettlemcnt: 
ComAMt<o««ra  t.  Olevelon^  63  O.  S.  336, 
IV  Longsdorf  a  Kotea,  8S8  [affirming  Cleve- 
land T.  Comminkmers,  10  O.  C.  G.  663,  10 
0.  C.  D.  749]. 

An  action  may  be  maintained  by  the  di- 
reetora  of  a  county  infirmary  against  the 
commissioners  of  another  county,  for  the 
maintenance  of  a  lunatic  pauper,  whose  legal 
settlement  iM  witiiin  a  township  of  such 
other  county,  after  returning  the  pauper  to 
the  commissioners  thereof,  and  requesting 
tiiem  to  accept  and  take  care  of  her:  Com- 
mieeionert  v.  Directors,  7  O.  S.  65,  II  Longs- 
dorf's  Notes,  269. 

Under  a  former  statute  (R.  S.,  S  707, 
repealed  93  t.  271,  for  present  statute  see 
G.  C,  S  1952),  which  provided  for  the  care 
of  insane  persons  when  they  could  not  be 
admitted  to  the  hospital  for  the  insane,  it 
was  held  that  the  county  must  pay  the  ex- 
penses of  all  insane  persons  having  a  settle- 
ment in  said  county  who  could  not  be  re- 
ceived into  the  hospital  for  the  insane: 
Oommieaioners  v.  Cleveland,  63  O.  S.  335, 
rV  Longsdorf's  Notes,  8S8  [affirming  Cleve- 
land T.  Commissionera,  19  O.  C.  C.  663,  10 
O.  C.  D.  749]. 

A  city  is  entitled  to  he  reimbursed  by 
the  county  for  the  care  of  insane  persons. 
The  statute  as  to  the  support  of  paupers 
does  not  apply:  Cleveland  v.  Cotnmieaionera, 
19  O.  C.  C.  663,  10  O.  C.  D.  749  [affirmed, 
CommMatoners  v.  CUveland,  63  0.  S.  335, 
IV  Longadorf'a  Notea,  858]. 

C  ToWlfSHXP. 

A,  a  lunatic,  residing  in  Polk  township 
and  having  a  legal  settl^ent  there,  was 


removed  by  her  goatdiaa  to  hia  home  in 
Jackaon  townaUp.  Hoe  meana  of  a^pert 
having  become  eidiausted  in  the  haada  of  her 
gnardian  she  was  support*!  by  the  trustee* 
of  Jackson  townahip;  in  an  action  bron^t 
1^  the  aaid  truateea  against  the  truateei  of 
Polk  townahip,  to  ncorer  for  the  relief  thus 
afforded  to  the  hmatic,  it  waa  hdd  that  ahe 
waa  a  reaident  of  Jackaon  townahip  and  had 
no  Uffil  settlement  In  Polk  township,  and 
that  the  latter  township  waa  not  lii^le  tor 
her  eupport:  Trtuteee  v.  Trutteet,  19  O.  B. 
28,  n  Longadorfa  Notea,  924. 

For  the  liability,  under  earlier  statutes, 
aa  between  a  coun^  and  township  for  the 
support  of  an  inaaae  person,  see  Tnteteee 
T.  Oommiuiotun,  10  O. .  288,  I  Lonoadorf  a 
Notea,  all. 

D.  Estate  or  Ihbake. 

Under  G.  C,  i  1960,  in  eonneeUon  with  G. 

C,  1 181S,  the  expenaa  of  famishing  cloth- 
ing is  chargeable  on  the  estatea  of  the  pa- 
tienta,  or  on  those  who  would  be  legally 
bound  to  fnmieh  clothing,  if  they  were  not 
in  a  hospital  for  the  insane:  State  v.  Kiete- 
wetter,  37  0.  S.  646,  III  Longsdorfa  Notea. 
936. 

Under  a  former  atatute,  since  repealed, 
(R.  S.,  J  971,  which  rorreaponds  to  G.  C., 
8  1815-1),  there  ia  aaid  to  be  an  implied  eon- 
tract  on  the  part  of  the  guardian  to  pay 
what  the  support  and  maintenance  of  the 
ward  ia  reasonably  worth,  if  be  has  suffi- 
cient funds  of  such  ward  in  bis  hands: 
Directors  v.  JferJUe,  S  O.  N.  P.  169,  4  O. 

D.  (N.P.)  190. 

XIII.     SUPERINTENDENT  OF  HOSPITAL 
FOR  INSANE. 

The  auperintendoit  of  the  faospiUI  for  the 
insane  must  be  an  elector:  State,  em  ret., 
V.  Wilton,  29  O.  S.  347,  III  Longadorra 
Notes,  472.  [This  case  involved  the  super- 
intendent of  the  Athena  hoapitia  for  the 
insane.] 

XIV.    LONGVIEW  HOSPITAL. 

it  was  held  that  G.  C,  |  1964,  probably 
does  not  apply  to  the  commitment  of  a 
person  to  the  Longview  hospital :  In  re 
aunning,  14  O.  C.  C.  507,  7  O.  C.  D.  443. 

Thia  chapter  (G.  C,  fi  2004  to  2034), 
does  not  amount  to  a  contract  betwem  the 
state  of  Ohio  and  Hamilton  county.  Ac- 
cordingly, an  appropriation  of  money  for 
such  asylum  is  valid;  and  doee  not  fall 
within  Art  II,  S  29,  of  the  Ohio  constitu- 
tion,  which  requires  a  vote  of  two-thirds  of 
the  members  elected  to  each  branch  of  the 
general  assembly   for  the  payment  of  a 
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claim  not  provided  for  by  pre-existing  law. 
Such  appropriation  is  not  the  payment  of  a 
olaim,  but  is  a  provision  for  the  support  of 
a  public  institution  for  which  the  constitu- 
tion makes  express  provision  in  Art.  VII, 
1 1:  State,  ea  rel,  T.  OgUvee,  36  O.  S.  211, 
ni  Longsdorf's  Notes,  841. 

Longriew  asylum,  though  a  public  institu- 
tion, is  not  a  state  institution,  within  the 
meaning  of  Art.  YII,  1 2,  of  the  constitu- 
tion, which  requires  tJie  trustees  of  such  in- 
stitutions to  be  appointed  by  the  governor; 
and  this  section,  by  providing  for  the  ap- 
pointment of  directors  of  the  aaylum  other- 
wise than  by  the  governor,  is  not  in  conflict 
with  the  above  provision  of  the  constitution: 
Ohalfant  V.  State,  em  rel.,  87  0.  S.  SO.  Ill 
Longsdorf  8  Notes,  893. 

A  pauper  can  not  be  discharged  from 
Ixmgview,  and  the  duty  of  his  support  cast 
upon  the  county,  without  the  certificate  re- 
quired by  statute:  State  v.  Ritt,  6  Dec. 
Sep.  940,  8  Am.  L.  Bee  760. 

An  adversary  proceeding  is  contemplated 
by  G.  C,  12020,  regulating  commitment  to 
Longview  asylum,  with  the  right  of  the  pa- 
tient to  be  present  and  contest  the  ques- 
tion of  his  insanify:  In  re  Gvtming,  14 
O.  a  C.  607,  7  O.  C.  D.  443. 

The  eommisBionera  of  Hamilton  county  are 
not  liable  for  the  salary  of  the  superintend- 
ent of  Longview  asylum,  G.  C,  S  2460  ex- 
cludes such  liability.  Nor  is  it  to  be  paid 
out  of  the  12,000  which  the  steward  draws 
for  current  expraises.  When  the  directors 
have  fixed  the  salary  with  the  approval  of 
the  commissioners  he  can  obtain  a  warrant 
from  the  auditor:  Bunker  T.  Fioke,  6  Dec. 
Bep.  078,  0  Am.  L.  Bee  371. 

The  court  has  discretion  as  to  whether  it 
will  adjouin  or  not;  and  it  may  commit  a 
person  to  Longview  hospital,  although  such 
person  is  arrested  and  tiie  case  is  heard  on 
the  same  day.  The  warrant  need  not  be 
served  until  the  day  before  the  return  or 
until  tiie  day  of  the  return:  Jordan  t.  Dick- 
ton,  10  Dec.  Rep.  332,  20  Bull.  300. 

XV.   INSTITUTION  FOB  FEEBLE- 
MINDED YOUTH. 

G.  C,  |{  1807,  et  »eq.y  apply  to  the  institu- 
tion for  feeble-minded  youth;  and  under 
these  provisions,  a  steward  as  well  as  a 
superintendent,  must  be  appointed:  State, 
ea  rel.,  v.  Oglevee,  37  0.  S.  142,  III  Longs- 
dorf's Notes,  001. 

G.  G.,  1 1801,  leaves  with  the  trustees  the 
authority  to  determine  the  method  whereby 
they  shall  determine  whether  an  applicant 
is  within  the  class  named  in  G.  C,  { 1891: 
Doren  v.  memimg,  6  O.  a  C.  {N.B.)  81,  17 
0.  0.  D.  737. 


INSECURE  BUILDINGS. 

For  a  discussion  of  insecure  buildings,  see 
BuiLDinas  aitd  Buildinq  Bnulahonb. 

INSECURITY  CLAUSE. 

See  Chattel  Mostqaqkb. 

INSOLVENCY. 

For  insolvency,  see  also  Bakkboftcz;  Ab- 

8I0NUENIS  FOB  BEKEFIT  OF  CBBDITOBS. 

For  insolvency  of  corporations,  see  COB- 
POBATION8. 

Court  of  insolvency,  see  CousTS. 

For  conveyances  in  fraud  ol  creditors,  see 
Fbaudulent  Convetanceb. 

Insolvency  is  defined  as  one's  affairs  be- 
coming BO  deranged  that  he  is  unable  to 
pay  his  debts  as  they  fall  due,  though  some 
turn  of  luck  may  leave  him  a  fragment  of 
his  broken  fortune:  Mitohell  T.  Goaatom,  12 
O.  316,  I  Longsdorfs  Notes,  611. 

A  charge  that  ineolvency  means  inability 
to  pay  debts  in  the  usual  course  of  business 
is  not  made  erroneous  by  refusal  to  add 
that  it  is  not  necessary  that  assets  should 
be  less  than  liabilities;  for  this  negative  is 
included  by  implication  in  the  charge  given : 
Hosiery  Co.  v.  Baker,  18  O.  C.  C.  604,  IJD 
O.  C.  D.  219. 

An  avemient  that  a  decedent's  estate  is 
wholly  insolvent  ia  not  a  conclusion  of  law 
but  a  statement  of  fact,  and  a  motion  to 
require  facts  or  proceedings  declaring  the 
same  will  be  overruled:  Bmuck  v.  Orwne- 
Sefton  Co.,  1  Dayton  Term  Bep.  (Iddings) 
149. 

Insolvency  in  a  person  or  corporation  is 
inability  to  pay  its  debts  in  ordinary  course. 
That  it  might  ultimately  pay  them  does  not 
distinguish  the  case:  Remington  v.  Preat 
AMociation,  3  O.  N.  P.  268,  4  0.  D.  (N.P.) 
337. 

For  the  purpose  of  authorizing  stock- 
holders to  bring  suit  against  directors  for 
wasting  the  assets  of  a  bank,  a  bank  is  to 
be  regarded  as  insolvent  when  it  ia  unable 
to  pay  its  debts  and  to  pay  ita  stockholders 
par  upon  their  stock:  Olott  T.  Oowtright, 
23  0.  D.  (N.P.)  253. 

Even  if  the  sureties  are  not  hound  for  a 
debt  due  to  the  deceased  from  the  admin- 
istrator, if  the  latter  is  insolvent,  yet  an 
active  business  man  in  good  credit  and  of 
large  property,  is  not  insolvent  in  a  legal 
Botse  although  it  develops  later  that  bis 
liabilities  exceed  his  assets:  Perkins  v.  Scott, 
9  O.  C.  a  207,  6  0.  C.  D.  226.    See  also 

EXSOUTOBS,  AxaamBTBATOBS  AKD  ADHINXB- 

TBATioN  or  Estates. 

It  is  no  defense  to  a  stockholder  in  an 
action  by  the  creditors  of  a  corporation 
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agkiiut  th*  liookholden  thereot  to  aifone 
their  liabiUtj,  that  lueh  stoekholdM-  is  in- 
■ohrcttt:  M^rrtoU  t.  SaOnad  0th,  Ifl  O.  D. 
(H^.)  1S6.  Be*  atao  CMrauTnun. 

Tlw  infotveiiejr  Iftn  of  Ohio  are  abrogated 
ud  mperMded  hy  tlie  bankruptey  laws  of 
the  United  States  only  In  ease  ol  an  appli- 
cation trf  the  insolvent  debtor  for  a  dii- 
ehange  In  bankruptey:  otherwise  th^  re- 
main  In  force:  Berib  t.  Sirtoh,  8  O.  K.  P. 
468.  11  0.  a  (NJ.)  768.  Sec  ako  jU- 
nunaaxn  fob  Bnnnr  or  CsiorroBa. 

A  tender  by  the  lessee  ol  rent  corering  the 
entire  term  ii  not  a  pre-requUita  to  a  de- 
mand for  an  accounting  as  to  the  equity 
of  lessee  in  improTements  erected  under  a 
provision  for  their  purchase  at  tlie  end  of  the 
term  where  the  lease  lias  l>een  forfeited  for 
defaults  of  lessee  and  hii  ineolvency  is  not  a 
fact  which  the  lessor  can  avail  himself  of 
as  a  defense  against  the  iiardehip  of  being 
compelled  to  enter  upon  litigation  and  sub- 
mit to  an  accounting  when  the  result  will 
be  to  show  a  balanoe  in  his  favor:  Lent 
V.  Ourtia,  2  O.  C.  C.  (US.)  668,  14  0.  C. 
D.  502.   See  also  Lahdlobd  akd  Tenaitt. 

Suspicion  of  insolvency  is  not  sufficient  to 
constitute  **reasonable  ground  for  belief  of 
insolveney**;  knowledge  of  facts  such  as  to 
induce  a  reasonable  belief  of  insolvency  is 
necessary:  Ohapmtm  v.  Ba»k,  4  0.  L.  R. 
80Sf  61  BolL  614.  See  also  BAifKBDPTor. 

The  pniehase  hy  an  insolvent  buyer,  who 
oonoeals  his  insolvent  with  intent  to  lajnre 
the  vendor  is  frandident  and  voidable,  but 
a  pvrehasft  under  Uke  einnimstances,  save 
that  sneh  intent  is  absent,  is  not  in  law 
fraudulent.  The  simple  lailnre  to  disclose 
a  eonditim  of  insolvency  does  not  imply  a 
purpose  to  defraud:  lAthogmpMng  Co,  T. 
Belford  Co.,  8  O.  K.  P.  640,  10  O.  D.  (N.P.) 
640  [affirmed,  without  opinion,  Belford  Co. 
V.  lAtkograpking  Co.,  62  0.  8.  668].  See  also 
Saxjs. 

A  purchase  made  in  good  faith  and  for 
fidr  value  from  an  insolvoit  debtor,  while 
G.  C,  i  11102,  as  ammded,  93  v.  290,  was 
in  foreOf  must  be  held  valid  as  to  such  pur* 
ehaser,  even  though  the  seller  may  have 
made  the  sale  in  c<mtemplati<m  of  insolvency, 
or  with  a  desipi  to  prefer  one  or  more 
creditors  to  the  exclusim  of  otiiers,  or  with 
intent  to  hinder,  delay  or  defraud  his  cred- 
itors, and  even  though  a  deed  of  assignment 
made  by  such  debtor,  was  filed  within  ninety 
days  after  such  sale:  Bobilya  t.  Priddy,  68 
O.  8.  373,  IT  Longsdorfs  Notes,  046. 

G.  C,  II 11102,  et  aeg.,  when  so  construed 
as  to  protect  bona  fide  purchasers,  is  a  valid 
enactment:  BoUlya  v.  Priddy,  68  0.  8.  878, 
IV  Longsdorfs  Notes.  04S. 

In  arriving  at  the  amount  of  assets  or 
determining  whether  a  oorporation  is  in- 


solvent, tlw  anoimt  of  eai^tal  sto^  is  of 
no  weighty  but  tlie  market  vahw  of  the  atodc 
is  often  a  rtllabla  erltcrkm,  and,  nnltiplied 
by  tho  nnnber  of  aharei^  shows  the  business 
world's  estimate  of  the  value  of  the  asesti; 
JZoMason  t.  BaiUoag  Od.,  6  0.  P.  883,  7 
O.  D.  (NJ.)  812.  Sas  also  EnoEMOK 

Alleging  no  goods  or  pn^Mrty  sobjcet  to 
levy  is  not  a  anffieient  avermcBt  of  Insolvenqy 
of  a  corporation  to  warrant  a  reeelvor,  fw 
it  may  have  eq;aitablo  rights  suflicicDt  to 
satisfy  all  debts:  Paper  Co,  v.  Paper  Oo^  8 
O.  D.  (NJ.)  671,  86  BulL  888.  See  also 
Rnsnma. 

Fraud  or  fraudnlcBt  intent  will  not  bo 
presmned;  it  must  be  pleaded  and  proved  as 
a  fast.  In  eases  of  frandulent  oonTcyaaoeB 
an  intent  may  be  hdd  to  exist  by  fme  of 
circumstances,  where  perhaps  no  eonseioas 
purpose  existed,  under  the  role  that  a  man 
must  be  bdd  to  intend  Um  natural  and  iner- 
itabls  oonssquenees  of  Ids  aets;  BatA  r. 
Scott,  18  0. 1>.  (NJ.)  000.  See  also  Puhb- 

ITLDfT  OOirVRAHOia. 

A  stockholder  in  a  savings  uid  loan  asso- 
ciation organiied  under  ttio  laws  oi  this 
state,  is  entitled,  whan  the  association 
oomes  insolvent,  to  set  off,  as  against  its 
assignee  for  the  beneflt  of  weditora,  a  claim 
for  money  which  he  has  on  deposit  with  ths 
association,  against  bis  liability  fox  the  un- 
paid part  of  Ilia  stock  snbseriptlcai:  VUu 
T.  Olssoib.  87  0.  S.  288. 

A  bank  is  charged  with  knowledge  of  a 
debtor's  insolvency,  where  it  appears  that 
its  cashier,  without  middng  inquiry  as  to 
encumbrances  aoe^ted  fran  the  said  debtor 
deeds  oonveying  differrat  tracts  of  land, 
wherein  the  consideration  was  so  apportioned 
as  to  cover  ths  presoit  indebtedness  to  the 
bank  although  in  excess  of  the  real  value 
of  the  land,  and  the  cashier  Imew  that  tiie 
visible  resources  of  the  debtor  were  ther^y 
exhausted,  and  also  that  there  were  other 
matters  outstanding  as  to  which  liability  to 
the  bank  might  result:  Bagan  v.  Doaoomi.  10 
O.  L.  B.  868. 

INSOLVENCY  COURT. 

For  insolvenqy  ooor^  see  Caam. 

INSOLVENT  COMMIS- 
SIONER. 

See  iHSoxiTKira  Laws. 

INSOLVENT  CORPORA- 
TION. 

For  insolvent  corporation,  see  GoBMaa- 
nozta. 
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INSOLVENT  DEBTORS. 

For  inaolTcnt  debtors,  we  DnroB  Ain> 
Cbdztob. 


INSOLVENT  ESTATES. 

See  EXEGUTOBS,  AoUINISTBATCmS  AITD  AD- 
MINI8TBATI0R  OF  ESTATES. 


INSOLVENT  LAWS. 

Scope  Note. — -Includes  rights,  liabilities  and  duties  of  commissioner;  necessity,  con- 
tents and  breach  of  bond;  support  of  insolvent;  disoharge  of  insolvent;  pleadings,  prooedure 
and  rmnedies.  Bmcludea  bankruptcy;  a«»ignmmt»  for  bene/it  of  creditors;  fraudulmt  con- 
veyoneet;  and  nature  of  insolvency. 


Cross  Kef  eraiCH. 

For  d^nitioiiB  of  iasolvency.  see  Insolvenot. 
For  questions  of  bankruptcy,  see  Bankbuptot. 

For  assignments  for  benefit  of  creditors,  see  Absionuknts  fob  Bbnefit  of  CBiDrroBS. 
For  conveyances  in  fraud  of  creditors,  see  Fbaudulknt  OoNTrrANCis. 
For  receiTerships,  see  Reoktebb. 


ANALYTICAL  OVTLUfB. 
I.   Rights,  Liabilities  and  Duties  of  Oonunissioner. 

n.   Bond  of  Insolvent. 

A.  Necessity. 

B.  Contents  and  form. 

C.  Performance  and  breach. 

D.  Excuses. 

Ut  Support  of  Insolvent. 

IT.  Discharge  of  Insolvent. 

A.  Validity  of  statutory  provisi&n$. 

B.  Who  may  give  discharge. 

C.  When  discharge  to  he  given. 

D.  Effect  of  discharge. 

T.  Pleading  and  Procedure. 
VI.  Remedies. 


I.  SIGHTS,  LIABILITIES  AND  DUTIES 
OF  COMMISSIONER. 

Under  the  act  of  February,  1824,  the  as- 
signment of  inBolvent's  cboses  in  action  vesta 
the  l^al  interest  in  the  commissioner  and 
he  alone  can  maintain  an  action  thereon: 
Johns  T.  Johns,  6  O.  271, 1  Longsdorf's  Not«s, 
337  [affirming  John  T.  John,  W.  584,  I 
Longsdorf's  Notes,  40]. 

A  law  requiring  a  public  officer  to  sue  for 
the  use  of  others  does  not  require  the  use  to 
be  expressed  in  the  suit.  If  the  commis- 
sioner of  insolvents  sne  for  the  use  of  a 
named  creditor  it  will  not  be  deemed  there 
are  others  and,  hence,  demurrer  will  not  lie : 
Mason  v.  Montgomery,  W.  722,  I  Longsdorf  s 
Notes,  66. 

Suit  may  be  maintained  against  commis- 
sioner of  insolvents  and  his  securities,  with- 
out the  creditor's  establishing  his  debt  by 


judgment  before  bringing  such  suit:  Stoite  t. 
Sherman,  3  0.  607, 1  Longsdorf  s  Notes,  188. 

It  is  the  duty  of  the  commissioner  of  In- 
solvents to  cause  the  advertisement  of  notioe 
of  the  intention  to  midce  application  for  the 
benefit  of  the  law,  to  be  published:  OommiM- 
sioner  v.  Way,  3  O.  103, 1  Longsdorf's  Notes, 
161. 

The  commissioner  takes  the  property  as 
the  debtor  had  it:  Ives  v.  CommiasionerB  of 
Insolvents,  W.  626,  I  Longsdorf's  Notes,  48. 

It  is  a  breach  of  his  bond  for  the  commis- 
eioner  of  insolvents  to  neglect  the  statutory 
duty  to  call  a  meeting  of  creditors  immedi- 
ately after  sale  of  assets  to  adjust  tiieir 
claims:  State  t.  Sl^rmam,  S  O.  607,  I  Longs- 
dorf's Notes,  188. 

Money  compelled  to  be  paid  under  tlie 
bastardy  act  is  not  as  a  debt,  but  as  a  moral 
duty.  The  order  to  pay  is  not  discharged  by 
bankruptcy  of  the  putative  father.   If  the 
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commiesioDer  of  insolvents  has  the  property 
of  the  father  at  the  time  he  went  into  bank- 
ruptcy, the  money  must  be  applied  to  the 
order  in  bastardy  in  preference  to  the  as- 
aignment  in  bankruptcy :  Hatoet  v.  Cooksey, 
13  O.  242,  I  Longsdorf'B  Notes,  638.  8ee 
also  Bastakdt, 

II.    BOND  OF  INSOLVENT. 

A.  NECESsrrr. 

If  the  applicant  has  no  property  the  com- 
missioner can  require  bond  or  omit  it.  The 
bond  must  not  exceed  $200.  If  he  has  prop- 
erty he  must  give  bond:  Collier  v.  John- 
son, 7  O.  (pt.  1)  235,  I  Longsdorfs  Notes, 
377. 

B.   Contents  and  Fobm. 

An  insolvent's  bond  ia  valid,  though  the 
condition  does  not,  in  terms,  follow  the  stat- 
ute; Commiaaioner  r.  Way,  3  O.  103,  I 
Longsdorfs  Notes,  161. 

If  the  condition  of  the  bond  is  substan- 
tially as  required  by  law,  and  not  more 
oneroua  in  its  conditions,  it  will  be  snflB- 
cient.  Ther^ore  if  the  condition  of  the  bond 
is  that  the  debtor  should  appear  on  a  certain 
fixed  day,  and  that  is  the  day  on  which  the 
commissioner  should  report  to  the  court,  it 
is  good;  and  so,  if  the  condition  be  that  the 
applicant  should  then  and  there  file  his  pe- 
tition, make  application  for  a  final  certifi- 
cate, obtain  the  same,  pay  the  costs  of  the 
application,  etc.,  the  bond  will  be  valid,  for 
these  terms  set  forth  the  legal  effect  of  the 
condition  of  the  bond,  as  specified  by  gen- 
eral terms  in  the  statute.  So  if  to  the  con- 
ditions are  superadded  a  further  one  not 
implied  or  required  by  statute,  which  ren- 
ders the  condition  of  the  bond  more  favor- 
able to  the  obligors  thereto  than  it  would 
be  without  it,  it  will  etiU  be  valid:  Coltier 
V.  Johnson,  7  0.  (pt.  1)  235,  I  Longsdorfs 
Notes,  377;  Commissioner  v.  Way,  3  O.  103, 
I  Longsdorfs  Notes,  151 ;  Pollard  v. 
Collier,  8  0.  43, 1  Longsdorfs  Notes,  412. 

0.   Pkbfobuance  and  Bbeach. 

Where  the  commissioner  fails  to  advertise, 
and  the  party  appears  at  a  subsequent  term, 
in  good  faith,  and  obtains  a  discharge,  the 
condition  of  the  bond  ia  saved,  though  a 
specified  term  be  named  therein :  Commis- 
sioner T.  Way,  3  O.  103,  I  Longsdorfs  Xotes. 
151. 

If  a  person  who  ia  arrested  applies  for  the 
bweflt  of  the  insolvent  act,  and  gives  bond 
for  making  a  schedule,  and  there  has  been 
a  breach  of  the  conditiuns  of  such  bond,  the 
sureties  are  liable  for  the  whole  debt;  and 


the  fact  that  the  person  who  gave  the  bond 
had  no  property,  can  not  be  shown  in  miti- 
gation :  Loines  v.  PhilHpa,  4  O.  172, 1  Longs- 
dorf'B Notes,  214. 

If  the  bond  of  the  insolvent  was  for  his 
appearance  at  the  May  term,  and  the  com- 
missioner did  not  publish  a  notice  of  the 
application  until  the  September  term,  and 
the  insolvent  appeared  only  at  the  latter 
term,  it  is  not  a  breach  of  the  bond.  His 
appearance  at  the  May  term  would  have  been 
of  no  effect,  and  hie  sureties  should  not  be 
punished  for  the  neglect  of  a  public  officer: 
Commissioner  v.  Way,  3  O.  103,  I  Longs- 
dorfs Notes,  151. 

Where  a  debtor  ia  discharged  from  custody 
on  giving  bond  to  assign  his  proper^  for 
benefit  of  creditors  the  bond  ia  liable,  al- 
though on  final  hearing  his  application  is  dis- 
missed for  want  of  the  necessary  residence  in 
the  state  for  two  years:  Loines  v.  PkiUps, 
2  O.  313,  I  Longsdorfs  Notes,  129. 

A  prison  bounds  bond  conditioned  that  the 
debtor  shall  remain  in  liounds  until  tegally 
discharged,  is  released  upon  a  certificate  in 
insolvency  being  givoi,  though  the  proceed- 
ings are  dismissed  by  the  common  pleas: 
Toung  V.  WhittoH,  9  O.  100,  I  Longodorfa 
Notes,  465. 

D.  ExCtTSES. 

A  bond  of  a  person  applying  for  a  dis- 
charge in  insolvency  in  order  to  obtain  re- 
lease from  arrest  for  debt  which  bond  is  con- 
ditioned to  deliver  up  all  his  property,  binds 
the  surety  to  pay  the  whole  debt,  though 
there  was  do  property  to  assign:  Loines  T. 
Phillips,  4  O.  172,  I  Longsdorfs  Notes,  214. 

In  an  action  on  the  bond  of  an  insolvent, 
where  he  failed  to  prosecute  his  application 
to  a  final  diacharge,  the  sureties  can  not 
show,  in  mitigation  of  damages,  that  the  per- 
son who  gave  the  bond  was  wholly  insolvent, 
and  had  no  property  to  assign:  Loimes  v. 
Phillips,  4  O.  172,  I  Longsdorfs  Notes,  214. 

III.    SUPPORT  OF  INSOLVENT. 

A  debtor  in  jail  must  support  himself  or 
go  without  or  become  a  township  charge. 
He  is  not  a  county  charge  and  the  sheriff 
can  not  support  him  and  recover  of  the 
county:  Wadsworth  v.  Wetmore,  8  0.  438,  I 
Tx>ng8dorf  B  Notes,  340. 

IV.    DISCHARGE  OF  INSOLVENT. 

A.   Validity  of  Statutoby  Pboyisions. 

A  state  insolvent  or  bankrupt  law  dia- 
charging  insolvents  from  debts,  if  not  con- 
flicting with  any  bankruptcy  law  of  congress, 
is  valid  between  citizens  of  the  same  state 
as  to  debts  contracted  Bubsequent  to  the  law. 
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The  law  in  part  of  the  contract  and  the  dis- 
charge is  a  good  defense  in  other  states. 
Such  law  could  not  legally  retroact:  Smith 
V.  Paraona,  1  O.  236,  I  Longadorf's  Notes, 
74;  Bank  v.  Card,  7  0.  (pt.  2)  170,  I  Longs- 
dorfa  Notes,  398;  Anonymous,  I  Dec.  Rep. 
360,  8  W.  L.  J.  267. 

State  insolvent  laws,  discharging  debtors 
from  the  debt  upon  surrendering  up  all  their 
propertieB,  are  valid  as  to  contracts  made  be- 
tween parties  of  the  same  state,  within  its 
jurisdiction,  after  the  law  was  enacted  and 
in  force:  Smith  v.  Parmna,  1  O.  236, 1  LongB- 
dorfa  Notes,  74. 

The  gruit  of  power  to  discharge  parties 
imprisoned  for  the  non-juiyment  of  fines,  un- 
der the  insolvent  debtor's  law,  to  officers 
other  than  the  governor  of  the  state  (see 
Q.  C,  1 11148),  is  not  an  attempt  to  invest 
with  authority  to  exercise  the  pardoning 
power,  but  merely  a  modification  of  penal- 
ties prescribed  for  certain  offenses,  and  is  not 
in  conflict  with  the  constitution:  In  re 
Scott,  10  O.  S.  581, 11  Longsdorfa  Notes,  072. 

B.   Who  Mat  Give  Dischabob. 

Tiie  ofBcer  making  the  discharge  under 
insolvency  laws  must  possess  qualifications 
required  by  the  law  of  the  state  where  It  is 
made:  Bank  v.  Card,  7  0.  (pt.  1)  170,  I 
Longsdorf s  Notes,  308. 

A  New  York  discharge,  under  their  in- 
solvent laws,  is  void,  unless  the  judge  was 
of  the  degree  of  eoimselor-at-law:  Bank  T. 
Card,  8  0.  510,  I  Longsdorf's  Notes,  461. 

C.   When  Dischaboe  to  be  Given. 

A  certificate  given  by  commissioner  of  in- 
solvents to  a  debtor,  who  has  given  bond  for 
the  prison  limits,  discharges  the  security  on 
the  bond,  although  the  proceedings  are  after- 
wards dismissed  by  the  court:  Young  v. 
WMtton,  9  O.  100,  I  Longsdorf's  Notes,  466. 

G.  C,  §  2576,  makes  the  county  auditor  a 
commissioner  of  insolvents  to  hear  appli- 
cations for  discharge  preferred  by  insolvent 
convicts.  Under  this  section  the  auditor  ex- 
ercises his  discretion  and  acts  upon  his  own 
ideas  of  propriety;  and  upon  his  own  knowl- 
edge, derived  from  personal  inquiry,  common 
rumor  or  oth^wise.  He  must  be  clearly  con- 
vinced tliat  the  public  can  gain  nothing  by 
prolonging  the  imprisonment.  The  convict 
can  not  insist  upon  a  hearing  before  the 
auditor  or  compel  him  to  investigate  the 
question  of  presoit  or  prospective  insolvency 
ud  the  action  of  the  auditor  can  not  be 
judicially  reviewed :  In  re  SfoAdamt,  21 
O.  C.  C.  450,  II  O.  0.  D.  780.  See  also  Sen- 
tence. 

The  legislature  have  the  right  to  extend 
the  insolvent  laws  to  persons  committed  for 


bastardy:  Siate  v.  Heathman,  W.  890,  I 
Longsdorf's  Notes,  53. 

D.   Effect  of  Dischaboe. 

A  rule  of  a  federal  court  that  no  one  is 
to  be  kept  imprisoned  if  he  has  been  re- 
leased under  the  insolvent  law  of  the  state 
from  the  demand  for  which  he  has  been 
arrested,  is  a  part  of  a  recognizance  of  bail 
to  secure  the  release  of  such  person;  and  in 
an  action  of  debt  upon  such  recognizance 
such  discharge  of  such  debtor  is  a  good 
defense  to  the  sureties:  Beers  v.  Houghton, 
34  U.  S.  (9  Peters)  329,  1  O.  F.  D.  490  [af- 
firming Beers  v.  Haughton,  1  McLean,  226, 
Fed.  cases  1230,  1  O.  F.  D.  481]. 

A  discharge  under  the  insolvent  law,  on 
process  from  a  state  court,  discharges  from 
inprisonment  on  process  from  the  United 
States  circuit  court:  Wood  V.  Funk,  7  O. 
(pt.  1}   106,  1  Longsdorf's  Notes,  370. 

A  nonresident  creditor  voluntarily  becom- 
ing a  party  to .  insolvency  proceedings  in 
another  state  where  the  law  discharges  the 
d^tor,  wholly  abandons  his  extraterritorial 
immunity  and  is  bound  by  the  discharge: 
Anonymous,  1  Dec.  Rep.  360,  8  W.  L.  J.  267. 

Where  a  contract  is  made  in  another  stat^ 
between  two  citizens  of  that  state,  and  a  dis- 
charge had  under  the  insolvent  laws  of  thai 
state,  such  discharge  is  valid,  and  it  is  a 
complete  bar  to  proceedings  in  this  state: 
Smith  V.  Parsons,  1  O.  236,  I  Longsdorfa 
Notes,  74;  Bank  Y.  Card,  7  0.  (pt.  2)  170, 
I  Lengsdorf 's  Notes,  308. 

V.    PLEADING  AND  PROCEDURE. 

After  a  judgment  is  rendered  against  prin- 
cipal and  sureties  on  a  bond  under  the  in- 
solvent law,  and  a  creditor  of  the  insolvent 
would  proceed  upon  such  judgment  by  a 
scire  facias,  he  must  set  forth  and '  establish 
his  debt.  It  is  error  to  award  execution  in 
his  favor  if  this  is  not  done:  Wolf  T.  Pouna- 
ford,  4  0.  307,  I  Longsdorfs  Notes,  231. 

In  a  suit  on  a  recognizance,  notice  under 
the  general  issue  that  defendamt  was  dis- 
charged in  due  course  of  law  is  a  leffil  con- 
clusion and  will  not  admit  proof  of  release 
under  the  insolvent  laws:  State  T.  Heathman, 
W.  690,  1  Ix)ngsdorf  s  Notes,  63. 

VI.  REMEDIES. 

When  a  person  in  charge  of  a  prisoner  re- 
fuses, on  request,  to  take  him  before  the 
commissioner  of  insolvents  to  procure  his 
discharge,  the  more  convenient  and  appro- 
priate remedy  is  by  mandamus,  and  not  by 
habeas  corpus,  and  therefore,  the  former 
should  be  resorted  to:  /h  re  Beott,  19  0.  S. 
581,  II  Longsdorfs  Notes,  072. 
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INSOLVENTS. 

See  INSOLTBKT  Laws. 

INSPECTION. 

For  the  inspecticm  of  public  improvementa, 
see  Public  Contb&cts. 

The  leasee  of  a  storeroom  on  the  third 
floor  of  a  building,  having  the  use  of  an  ele- 
vator, is  liable  as  an  employer  for  injuries 
sustained  hy  an  employe  in  tbe  performance 
of  his  duties,  by  reason  of  defects  in  the  cable 
of  the  elevator,  where  it  appears  that  no 
inspection  of  such  elevator  was  made  by  the 
employer,  and  that  had  a  reasonable  inspec- 
tion been  made  the  defect  would  have  been 
discovered:  Frolich  v.  Cranker,  21  0.  C.  G. 
616,  11  O.  C.  D.  502. 

Such  employer  can  not  avoid  his  dul^  and 
responsibilify  to  his  employes,  and  refuse  to 
inspect  or  neglect  to  make  examination  of 
the  condition  of  the  machinery  of  an  elevator 
of  which  he  has  the  use,  and  which  he  re- 
quires or  permits  employes  to  use,  by  the 
claim,  that  he  did  not  lease  the  elevator  and 
did  not  control  that  portion  of  the  bulldii^ 
where  the  propelling  power  was  located:  Fro- 
lich V.  Cranker,  21  0.  C.  0.  616,  11  0.  C.  D. 
082.   See  also  Mastbb  Am>  Sbsvant. 

Where  it  appears  that  a  car  was  inspects 
and  found  to  be  defective  in  one  respect,  a 
failure  to  observe  that  a  grab-iron  or  hand- 
hold was  not  fastened  except  by  being  placed 
behind  a  certain  plate  bolted  to  the  car, 
indicates  a  failure  to  inspect  thoroughly,  and 
the  operation  of  such  a  car  constitutes  prima 
facie  negligence  under  G.  C,  §9015:  Rail- 
way Co.  v.  Butler,  3  O.  C.  C.  (N.S.)  449, 
13  O.  C.  D.  459. 

Where  a  chalk  mark,  three  X's,  generally 
used  to  indicate  that  a  car  is  defective,  was 
made  on  one  end  of  a  car,  but  was  not 
readily  observable,  a  brakeman,  operating  the 
car  in  the  yards  at  night,  is  not  chargeable 
with  notice  of  its  defective  condition;  nor 
is  the  fact  that  the  car  was  being  set  in  on 
a  repair  track  notice  of  defects  where  the 
track  is  also  used  for  the  loading  and  un- 
loading of  car  wheels,  etc.:  Railioiiy  Co.  v. 
Butler,  3  0.  C.  C.  (N.8.)  449,  13  0.  C.  D. 
459. 

If  a  brakeman  is  chargeable  with  notice 
of  defects  in  a  car  by  reason  of  customary 
though  not  readily  observable  chalk  marlu 
on  its  side  or  end,  such  notice  would  only 
relate  to  the  defects  discovered  by  the  car 
inspector  and  for  which  the  car  was  then 
marked;  the  notice  would  not  go  beyond  the 
information  which  the  employe  might  obtain 
if  he  went  to  the  car  inspector;  as  to  other 
defects  it  would  not  impose  assumption  of 
ride  upon  the  employe  or  overcome  the  ntg- 


ligence  imputed  prima  fads  by  G.  C,  {  0016, 
because  of  tiie  use  of  defective  care:  Railtcajf 
Co.  V.  Sutler,  3  0.  C.  a  (NS.)  449,  18  0. 
C.  D.  469. 

It  is  the  duty  of  an  employer  to  make  a 
proper  inspection  of  his  appliances  at  rea- 
sonable times,  and  in  case  of  injury  to  an 
^ploye  from  defects  therein,  the  employer 
is  chargeable  with  Icnowledge  of  such  de- 
fects: Endrea  v.  Marshall,  3  O.  L.  R.  358,  16 
O.  D.  (N.P.)  790  [affirmed,  without  opiniim, 
Endres  v.  MarsluUl,  74  O.  &  486]. 

In  an  action  for  wrongful  death  caused  Iqr 
a  defective  brake  ohain  on  a  work  car  where 
plaintiff's  evidence  and  the  link  of  tJie  chain 
as  ui  exhibit  show  that  the  defect  was  open 
and  visible  for  some  time  prior  to  the  ac«i- 
dent,  and  was  discoverable  inqtection 
whic^  it  was  decedent's  da^  to  make,  the 
court  may  direct  a  verdict  for  defendant: 
Speller  V.  Brewing  Co.,  6  O.  N.  P.  (  NjB.) 
661,  16  O.  D.  <N.P.)  520,  I  Hoaea,  400 
[affirming  Speller  v.  iTrewtnj;  Co.,  16  O.  D. 
(N.P.)  281,  3  a  L.  R.  878], 

A  person  is  not  required  to  bwpect  the 
devices  and  appliances  of  third  parties; 
all  that  is  required  so  far  as  concerns  the 
knowledge  of  dangerous  conditions  not  caused 
or  maintained  by  him  is  such  knowledge  as 
was  actually  possessed  or  aa  ordinarily  pru- 
dent men  would  have  obtained  by  their  faa- 
ulties  of  observation  reasonably  exercised: 
Marsh  V.  Railway,  3  0.  L.  R.  835,  60  BulL 
189  [affirmed.  Marsh  v.  Railway,  7  O.  C.  C. 
(N.S.)  405,  18  O.  C.  D.  9].    See  also  Nbg- 

LIGENOK. 

Persons  selling  milk  will  be  presumed  to 
comply  with  the  law  and  sell  pure  milk. 
Therefore,  an  ordinance  requiring  inspection 
of  milk,  milch  cows,  stables  where  kept,  etc, 
for  the  purpose  of  securing  the  sale  of  pure 
milk,  is  not  burdensome  to  the  producer, 
and  is  not  inimical  to  any  provisions  of 
the  constitution:  WcUton  v.  Toledo,  3  O.  C. 
0.  (N.S.)  295,  13  0.  C.  D.  647.  See  also 
CONSTITUTIONAI,  LaW. 

The  mere  fact  that  a  fee  of  one  dollar  is 
charged  and  a  tag  attached  to  each  wagon 
used  in  selling  milk  before  a  permit  will 
be  granted  under  an  ordinance  to  compel  the 
sale  of  pure  milk,  etc.,  does  not  constitute 
the  permit  a  license  in  violation  of  G.  C, 
9  3672,  exempting  vendors  of  their  own  prod- 
ucts from  payment  of  a  license,  but  is  a 
mere  step  to  secure  enforcement  of  the  ob- 
ject in  view  in  passing  the  ordinance  and  to 
enable  the  purchaser  to  rely  upon  the  faet 
that  the  action  of  the  board  of  health  haa 
been  complied  with:  Walton  v.  Toledo  8 
0.  C.  0.  (N.S.)  295,  13  0.  C.  D.  647. 

G.  C,  §3672,  providing  that  nothing  in 
that  statute  contained  shall  be  construed  to 
limit  the  powers  conferred  upon  eitlea  under 
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R.  S.,  S  1602  ( repealed,  96  v.  96,  for  anal- 
ogous Bection,  see  G.  C,  t  3652),  among  which 
are  those  relating  to  boards  of  health,  ren- 
ders the  former  section  inapplicable  to  an 
ordinance  providing  for  sale  of  pure  milk 
and  imposing  a  fee  of  one  dollar  upon  each 
wagon,  whether  such  fee  be  denominated  a 
license  or  not:  Walton  T.  Toledo,  3  O.  C.  C. 
(N.8.)  296,  13  0.  C.  D.  G47.   See  also  Ii- 

0BN8EB  FBOU  StATB. 

An  ordinance  providing  that  no  perMtu 
shall  sell  milk  in  a  city  without  a  permit 
from  the  board  of  health,  and  authorizing 
examination  and  inspection  of  the  milk  wld, 
the  placoi  where  produced  and  the  cattle  pro- 
ducing it,  and  prescribing  regulations  re- 
garding the  healtii  of  employes,  etc,  is  a 
health  ordinance  acluaively  and'  within  the 
prorisionB  of  R.  1 1692,  paragraph  24 
(repealed,  96  v.  96,  for  analogous  section,  aee 
O.  C,  i  3862) :  Waiton  T.  Toleiio,  S  O.  a 
a  {HA.)  295,  13  0.  C.  a  047.   See  also 

MUIOGIPAL  C<nFQRA.3TOllB. 

An  inspection  of  timber  in  the  rouj^ 
through  which  umnerohantahle  as  readily  as 
merchantable  timber  would  pass,  ought  not 
to  be  accorded  that  probative  effect  which  is 
given  to  mechanical  processes.  Hence  the 
fact  that  one  lot  of  barrels  proved  sound  and 
good  would  not  be  evidence  to  prove  that 
a  second  lot  of  barrels  were  equally  good 
because  the  timber  therein  had  passed  in 
the  rough  the  same  inspection  that  the  good 
barrel  timber  had  passed:  Cooperage  Co.  v. 
Thompson,  8  O.  N.  P.  347,  11  0.  D.  (N.P.) 
487  [affirmed,  Cooperage  Go.  v.  Thompaon, 
46  Bull.  319].   See  also  Evidence. 

The  Association  of  the  Tobacco  Trade  of 
Cincinnati,  incorporated  under  the  act  of 
1866,  is,  since  the  repeal  of  that  act  by  G.  C, 
18731,  required  to  be  governed  by  the  pro- 
visions of  G.  C.,  fii  10144,  et  aeq.  Under 
G.  C.,  S  10144,  the  association  can  appoint 
an  inspector  of  leaf  tobacco,  and  his  per- 
formance of  his  duties  is  not  a  uaurpa- 
tioQ  of  the  duties  of  inspectors  appointed 
under  the  act  of  1881,  for  the  latter  inspect 


only  such  tobacco  as  they  may  be  "called  on 
to  view,  weigh  sjid  inspect":  State,  em  rel., 
V.  Casey,  38  O.  S.  555,  III  Longsdorf's  Notes, 
993.   See  also  Tobacco  Associations. 

Control  by  municipalities  of  electric  wir- 
ing and  the  proper  inspection  thereof  is 
within  the  police  power  and  may  be  pro- 
vided by  the  ordinance:  Toledo  v.  Winter*, 
10  O.  N.  P.  (N.S.)  661,  21  O.  D.  {N.P.)  171. 

The  provisions  that  the  electrical  inspec- 
tor shall  adopt  and  promulgate  proper  rules 
and  requirements  for  the  installation  of  elec- 
toical  wiring  and  appurtenances,  and  that 
all  such  construction  and  the  material  used 
therein  shall  be  in  accordance  wiUi  the  re- 
quirements of  the  national  electric  code,  is 
not  such  a  delegation  of  legislative  power  as 
to  render  it  void;  Toledo  V.  Tf inter*,  10  O. 
N.  P.  (N.S.)  661,  .21  O.  D.   (N.P.)  171. 

In  an  action  for  damage  resulting  from 
the  collapse  of  an  old  wooden  bridge  and  the 
precipitating  of  a  team  and  its  driver  into 
the  stream,  a  finding*  by  a  jury  that  the  de- 
fects resulting  from  tine  and  weather  were 
not  Bo  latent  that  a  competent  inspector 
would  not  have  diacovoed  them  will  not  be 
disturbed:  Armstrong  r.  Oinohmattt  8  O.  L. 
R.  224. 

INSPECTION  AND  AD- 
MISSION OF  DOCU- 
MENTS. 

See  Etidencb;  Inspection  or  Books,  Etc. 

INSPECTION  AND  PHYS- 
ICAL EXAMINATION. 

See  Evidence. 

INSPECTION  AND  SUPER- 
VISION OF  PUBLIC 
OFFICES. 

See  Otficr. 


INSPECTION  LAWS. 

Scope  Note. — Includes  m  general  the  laws  relating  to  the  emMiuiafiofi  of  mervhandise, 
eta,  hjf  pubKe  outhoritieaj  the  place  of  inspection^  oondemMation,  etc.  Ewoludes  the  inspec- 
tion of  books,  pt^Mr*,  etc.;  adulteration;  building  inspection. 

Cxon  Sef  ecmcet. 

Fot  the  liabilify  for  injuries  caused  by  faiilure  to  inspect  machinery,  appliances,  etc, 
see  llASTia  and  Sebtant;  Neouoencb. 

For  the  inspection  of  books,  papers,  etc.,  see  Evidence;  Inspection  ot  Books,  Etc. 
For  the  inspection  of  foods,  see  Foods  and  Dbdgs. 

For  the  inspection  of  buildings,  see  Buildinos  and  BmuiiNo  Reottlations  ;  Munic- 
ipal COIPOBAnONB. 
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AKALYTICAL  ODTUNE. 

L  OonBtitationality  of  statutory  proviuoiui. 

n.  Application  and  Construction  of  Statutory  Frovinlons. 

UL  Place  of  Inspection. 

IV.  Failure  to  Appoint  Inspector. 

V.  Oondenmation. 

VI.  Fraud. 


Vn.  Tobacco  Inspection. 
VnL  Inspection  of  OaaoUne. 
DC  Pleading. 

I.    CONSTITUTIONALITY  OF  STAT- 
UTORY PROVISIONS. 

The  legislature  has  power  to  pase  in- 
spectioQ  lawB  and  require  the  inspector's 
compensation  to  be  paid  by  the  inspected  oc- 
cupations. This  does  not  violate  the  require- 
ments to  tax  all  property  uniformly;  hence, 
the  act  for  the  inspection  of  gas  meters  at 
the  expense  of  the  gas  companies,  in  propor- 
tion to  their  valuation,  is  valid:  Oa»  Light 
(C  Coke  Co.  V.  State,  18  O.  S.  237,  II  LongB- 
dorf's  Notes,  885. 

The  act  of  1889  (R.  S.,  i  251a),  levying  a 
fee  of  one  dollar  upon  every  mile  of  railroad 
track  in  the  state,  to  be  paid  to  the  com- 
missioner of  railroads,  to  be  paid  by  him  into 
the  state  treasury,  is  not  the  exercise  of 
police  powers  or  an  inspection  law;  but, 
as  the  fund  can  be  used  by  the  state  for 
any  purpose^  it  is  a  tax,  just  as  s  tax  of  a 
dollar  an  acre  on  a  farm  would  be»  and 
therefore  void  for  want  of  uniformity.  It 
is  not  an  assessment,  because  an  arbitrary 
sum,  regardless  of  benefits:  Railway  Co.  T. 
State,  49  O.  S.  189,  IV  Longsdorfs  Notes. 
448  [Tcrversing  State  v.  Railway  Co.,  11  Dec 
Rep.  11.  24  BnU.  107]. 

A  statute  similar  to  O.  C,  1 1031,  made 
applicable  to  cities  of  the  first  grade  of  the 
first  class,  was  held  not  to  be  invidid  aa 
depriving  the  owner  of  the  use  of  the  prop- 
erty without  the  intervention  of  a  jury  or  as 
depriving  him  of  due  process  of  law,  but  was 
held  to  be  invalid  as  not  of  uniform  opera- 
tion throughout  the  state :  Cincinnati  T. 
Steinkamp,  54  O.  S.  284,  IV  Longsdorfs 
Notes,  635  [affirming  Cincinnati  v.  Stein- 
kamp, 9  0.  C.  C.  178,  6  O.  C.  D.  85]. 

The  specification  of  such  appliances,  addi- 
tions or  alterations  as  are  necessary  for  the 
proper  protection  of  school  children  from 
fire  and  other  dangers,  and  the  requirement 
that  such  appliances  be  installed,  is  not  a 
provision  for  the  taking  of  property  with- 
out due  process  of  law,  but  is  a  mere  re- 
quirement that  such  property  be  used  in  a 


lawful  way,  and  such  a  provision  is  a  con- 
stitutional and  valid  enactment.  Olosing 
school  and  other  buildings  pending  the  in- 
stidlation  of  such  mppliaaoes  is  wUliim  the 
police  power  of  the  state,  and  the  duty  of 
determining  what  apj^iaaoes  shall  be  in< 
stalled  may  properly  be  dc^^ted  aa  in  this 
act,  leavii^  the  details  to  he  worked  oat 
by  the  officers  SO  delegated.  A  board  of 
education,  however,  would  have  capacity  to 
enjoin  oppressive  and  arbitrary  acts  whereby 
schoolbouses  are  closed  and  children  deprived 
of  the  advantages  of  the  public  st^ook: 
Akron  Board  of  Education  v.  Sawyer,  7  0. 
N.  P.  (N.8.)  401,  19  O.  D.  (N.P.)  1. 

An  act  for  the  appointment  of  a  build- 
ing inspector  in  cities  of  the  first  grade,  fir«t 
class  (R.  S.,  i  2675-53,  repealed,  96  v.  96),  ie 
void,  as  a  law  of  a  general  nature  without 
uniform  operation.  The  office  could  be  sus- 
tained under  the  general  powers  given  by 
R.  S.,  1  1692  (repealed,  96  v.  96),  had  that 
been  pleaded:  State,  em  rel.,  v.  Toober,  16 
O.  C.  C.  647,  8  0.  0.  D.  660.  See  also  Cox- 
STrrunoNAi,  Law. 

An  ordinance  which  authorizes  the  electrical 
inspector  to  grant  or  refuse  certificates  ac- 
cording as  the  applicants  are,  in  his  ji^g- 
ment,  competent  or  incompetent,  is  in  con- 
flict with  the  common  welfare  clause  of 
the  constitution  and  also  with  the  guantnty 
in  the  Bill  of  Rights  of  equal  protection  and 
benefit  to  all:  Toledo  v.  Wimtert,  10  O.  N. 
P.  {N.S.)  661,  21  O.  D.  (N.P.)  171. 

Control  by  municipalities  of  electric 
wiring  and  the  proper  inspection  thereof  is 
within  the  police  power  and  may  be  pro- 
vided for  by  ordinance:  Toledo  v.  Winters, 
10  O.  N.  P.  (N.S.)  661,  21  O.  D.  (N.P.)  171. 

An  applicant  to  whom  a  certificate  of 
registration  was  granted  by  the  electrical 
inspector  will  be  held  to  have  waived  the 
invalid  feature  of  the  ordinance  under  which 
the  certificate  was  issued,  and  an  action  will 
lie  against  him  for  the  amount  due  to  the 
city  for  permits  issued  to  him  for  deetoteal 
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wiring:  Toledo  v.  Winter*.  10  0.  N.  P. 
(N.S.)  861,  21  0.  D.  (N.P.)  171. 

An  ordinance  which  requires  the  city 
sealer's  seal  to  be  upon  measures  used  in 
exposing  commodities  for  sale  conforms  to 
O.  C,  S  3651,  and  is  constitutional  and  valid: 
Gates  Y.  ClevefoHd,  21  0.  D.  (N.P.)  141.  66 
BulL  93. 

While  the  legislature  has  power  to  fix 
standards  of  weights  and  measnres,  it  can 
not  make  it  unlawful  to  use  any  measure 
other  than  the  standard  half  bushel  furnished 
to  tiie  state  of  Ohio  by  the  United  States, 
when  purchasing  or  receiving  wheat  from 
the  original  producer:  YeaziU  y.  State,  20 

0.  0.  C.  646.  10  O.  G.  D.  794. 

In  view  of  the  difficult  and  serious  ques- 
tions involved  in  enforcing  Q.  C,  1 1139, 
and  the  following  sectitms,  and  in  view  of 
the  doubt  as  to  the  eiHiBtitutitmality  of  these 
seetions,  an  Injunction  should  lie  agunat 
proceedings  undo-  O.  0^  { 118B,  until  these 
questions  are  determined:  Okemiedl  Oo.  T. 
Oalvert,  8  O.  K.  P.  <N.S.)  361,  10  O.  D. 
(N.P.)  671  [afflnned,  without  opinion.  State, 
em  rel,  v.  Ohemioal  Co.,  80  O.  8.  764]. 

IL   APPLICATION  AND  CONSTRUCTION 
OF  STATUTORY  PROVISIONS. 

Whether  the  statute  which  provided  for 
the  new  board  of  agriculture  made  the 
original  fertilizer  statute  applicable  to  tlie 
secretary  of  such  board,  such  statute  as 
originally  enacted  being  applicable  solely  to 
the  secretary  of  the  former  board  was  a 
question  which  was  raised  but  not  decided 
in  Chemical  Co.  v.  Calvert,  8  O.  N.  P.  (N.S.) 
361,  19  0.  D.  (N.P.)  671  [affirmed,  without 
report.  State,  ex  rel.,  v.  Chemical  Co.,  80  O. 
S.  754]. 

As  formerly  organized,  the  state  board  of 
agriculture  was  not  a  public  corporation,  nor 
a  state  agency,  nor  a  department  of  the  state. 
It  was  a  private  corporation,  and,  ac- 
cordingly, its  secretary  was  not  a  public 
officer  and  could  not  be  given  authority  to 
enforce  the  statutes  with  reference  to  the 
inspection  analysis  of  fertilizer.  Accord- 
ingly, injunction  would  lie  to  prevent  him 
from  publishing  a  result  of  such  analysis 
where  it  was  claimed  that  such  published 
report  would  be  a  libel:  Ohemioai  Co.  t. 
Calvert.  7  O.  N.  P.  (N.B.)  108,  18  0.  D. 
(NJ».)  583. 

Under  the  general  law  relating  to  weights 
and  measures,  and  the  city  charter  of  March 

1,  1884,  the  city  council  of  Cincinnati  had 
the  power  to  appoint  an  inspector  or  sealer 
of  weights  and  measures,  and  to  enforce  by 
fine  the  use  of  weights  and  measures  sealed 
by  such  inspector:  HudtUettm  t.  Rvffin,  6 
0.  8.  604,  n  Longidorfs  Notes,  261. 
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An  association  formed  under  G.  C, 
SS  10144,  et  teg,,  may  appoint  an  inspector  to 
perform  such  duties  as  will  promote  the  ob- 
jects for  which  such  association  was  inoor- 
porated:  State,  ea  rel.,  v.  Casey,  38  O.  S. 
666.  Ill  Longsdorf's  Notes,  993. 

Under  statutory  authority  to  provide  for 
weighing  and  measuring  articles  for  sale,  a 
municipal  corporation  can  not  enact  an 
ordinance  which  provides  that  hay  which 
has  been  sold  outside  of  the  municipal  cor- 
poration can  not  be  delivered  in  the  munici- 
pal corporation  unless  it  is  weighed  by  the 
city  weigher:  Beminger  v.  Cleveland,  3  W. 
h.  M.  46,  2  Dec.  Rep.  428. 

General  Code,  81 946  and  047  (original 
numbering)  were  penal  and  to  be  construed 
strictly:  State,  e»  T.  Oae  Co.,  18  0.  C. 
C.  761.  4  0.  0.  D.  188  [reversed.  State,  em 
reL,  Y.  Cat  Co.,  68  O.  &  847,  IV  Longsdorf  s 
Notes,  604]. 

An  inspector  employed  tiie  food  com- 
missionO'  can  not  have  injunction  to  compel 
a  dealer  in  an  article  to  furnish  him  a 
sample  as  required  by  O.  0.,  1 12768.  The 
remedy  for  refusal  is  prosecutUm  under 
succeeding  sections,  and  is  enthuive.  It 
is  not  a  case  of  preventing  interference  witii 
an  officer,  for  tiie  inspector  is  a  m«re 
empbye:  State  V.  Da^  Co.,  62  O.  8.  123, 
IV  Longsdorf  s  Notes,  826.  See  lOso  Fo<»a 
AND  Drugs. 

III.   PLACE  OF  INSPECTION. 

A  single  Inspection  Is  all  that  ia  required; 
and  it  is  immaterial  in  what  county  such 
inspection  is  made:  Woodworth  r.  State,  4 
O.  S.  487,  n-  Longsdorfs  Notes.  128. 

IV.   FAILURE  TO  APPOINT  INSPECTOR. . 

If  no  inspector  has  been  appointed,  as 
required  by  statute,  the  fact  that  whiidky 
is  soM  without  first  being  inspected  does  not 
prevent  the  vendor  from  recovering  the 
purchase  price  therefor;  and  such  vendor 
does  not  Incur  the  penalties  provided  for 
by  statute  hy  reason  of  such  sale:  Smith  r. 
Eihbee,  0  O.  8.  663,  n  Longsdorfs  Notes, 
890. 

V.  CONDEMNATION. 

The  word  "condonned"  in  G.  0.,  {6090 
means  that  such  property  has  been  by  official 
action  declared  to  be  unfit  for  use:  Bauer  v, 
Casey,  6  O.  0.  0.  <N.8.)  69,  16  0.  G.  D.  608. 

VI.  FRAUD. 

The  fact  that  the  manufacturer  of  aa ' 
article  prevents  an  inspection  thereof  is  said 
not  to  make  out  a  prima  faeie  case  of  fraud 
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in  Chemical  Co.  v.  Calvert,  8  0.  N.  P.  (N. 
S.)  361,  IS  O.  D.  (N.P.)  571. 

VII.    TOBACCO  INSPECTION. 

Tobacco  inspectoTB  are  required  to  inspect 
only  such  tobacco  as  tliey  are  called  on  to 
view,  weigh  and  inspect;  and  it  is  not  an 
unlawful  usurpation  for  the  members  of  a 
tobacco  association  to  appoint  an  inspector 
of  their  own:  State,  ex  rel.,  v.  Casey,  38  O. 
8.  555,  in  Longsdorf'B  Notes,  993. 

Under  G.  C,  S  10147,  an  association  of  the 
tobacco  trade  may  appoint  an  inspector  of 
leaf  tobacco;  and  tbe  performance  by  him 
of  his  duties  does  not  amount  to  usurpation 
of  the  duties  of  the  inspectors  provided  for 
in  G.  C,  S8  6041,  et  aeq.  The  tobacco  which 
such  last  inspectors  are  required  to  inspect 
is  as  provided  for  in  G.  C,  S  6063,  the 
tobacco  which  they  are  "called  on  to  inspect 
and  weigh":  Btate  v.  Oaaej/,  38  0.  S.  555,  III 
LongBdorf  I  Notes,  093. 

VIIL   INSPECTION  OF  GASOLINE. 

Neither  the  Ohio  nor  Indiana  acts  required 
inspection  of  gasoline  unless  it  was  to  be 
sold  for  illuminating:  Van  Camp  v.  Aldrich, 
5  Dec.  Kep.  92,  2  Am.  L.  Kec.  454. 

A  person  here  who  ships  to  Indiana  a  bar- 
rel of  gasoline  and  has  it  delivered  there  to 
a  buyer  without  being  inspected,  both  states 
having  nearly  identical  laws  requiring  in- 
spection, and  an  explosion  kills  one  of  the 
buyer's  family,  it  was  held  that  there  could 
be  no  recovery.  The  Indiana  act  could  not 
be  enforced  eztraterritorially.  And  the  Ohio 
act  did  not  apply  where  the  act  causin,;;  the 
death  occurred  outside  the  state:  Van  Camp 
V.  Aldrich,  5  Dec.  Kep.  92,  2  Am.  L.  Rec.  454. 
See  also  Death  by  Wronofxtl  Act. 

IX.  PLEADING. 

As  some  evidence  must  be  given  to  sup- 
port the  n^ative  averments,  therefore  on 
trial  for  selling  liquors  not  inspected,  it  is 
error  to  charge  that  the  state  need  not  prove 
noninspection,  and  that  on  its  proving  a  sale 
the  defendant  must  prove  an  inspection : 
Cheadle  v.  State,  4  O.  S.  477,  II  Tx^ngsdorfa 
Notes,  120.    See  also  FooDe  and  Dbdos. 

The  act  against  the  adulteration  of  liq- 
uors— requiring  inspection  of  liquors  made 
or  brought  into  the  county  not  having  the 
inspector's  brand  of  some  other  county — did 
not  compel  a  second  inspection  when  the  bulk 
was  broken.  Hence,  an  information  under 
the  act  should  aver  generally  that  the  liquor 
was  not  inspected,  and  not  simply  that  it 
was  not  inspected  in  the  county  where  sold, 
and  had  no  brand  of  any  other  comity,  for 
it  may  have  been  branded  in  another  county 


and  then  put  into  a  different  cask,  hmce, 
the  averment,  being  consistent  with  inno- 
cence, is  had:  Woodioorth  T.  State,  4  O.  S. 
487,  II  Longsdorf's  Notes,  123. 

A  petition  for  damages  averring  that  an 
inspector  willfully  and  maliciously  con- 
demned good  fruit  and  had  it  destroyed,  is 
not  demurrable  as  founded  on  a  judicial  act, 
for  the  allegation  of  willful  and  malicious 
amounts  to  an  averment  of  bad  faith:  Prete- 
kin  T.  Olt,  1  Dayton  Term  Rep.  (Iddings) 
143.    See  also  Officebs. 

An  indictment  which  charges  that  a  manu- 
facturer has  failed  to  comply  with  the  order 
of  the  "inspector  of  high  explosives"  is  not 
sufficient,  since  no  such  oB^r  is  known  io 
the  laws  of  Ohio:  Corthell  v.  Btate^  18  O.  C. 
C.  508,  8  0.  C.  D.  49. 

Under  G.  C,  $  092,  an  averment  in  an  in- 
dictment to  the  effect  that  an  explosive  was 
in  close  proximity  to  a  public  highway  or  to 
a  achoolhouse  is  not  sufficient:  Corthell  v. 
Btate,  11  0.  C.  C.  670,  6  O.  C.  D.  123. 

The  superintendent  of  insurance  Is  not  au- 
thorized to  require  compensation  for  valua- 
tion of  life  policies  of  a  foreign  company, 
the  valuation  of  which  is  certified  by  the 
proper  officer  of  the  compajiy's  state,  accord- 
ing to  the  standard  of  0.  C,  8  639.  That  the 
company  has  paid  a  like  charge  during 
former  years,  and  has  furnished  the  data  for 
such  valuation,  at  request  does  not  estop  it 
to  dispute  the  charge:  Btate,  ex  rel.,  v.  Reiit- 
mund,  46  0.  8.  214.  IV  Longsdorfs  Notes, 
269. 

INSPECTION  OF 
BOOKS,  ETC. 

For  the  inspection  of  books,  papers,  etc, 
of  a  corporation,  by  a  stockholder,  see  Cok- 

POBATIONB. 

For  the  admission  and  inspection  of  docu- 
ments, see  EvTDEnoB. 

A  stockholder  has  the  right  to  inspect  tbe 
books  of  the.  corporation  and  to  make  copies 
thereof,  regardless  of  his  motive  in  so  doing: 
Caldtcell  v.  HUl  Co.,  17  O.  D.  (N.P.)  801. 
2  O.  L.  R.  294.    See  also  Cobpoeatioxs. 

The  proceedings  of  the  tax  commission  of 
Ohio  constitute  a  public  record,  and  subject 
to  proper  regulations  these  records  arc  open 
to  inspection  by  any  and  all  persons  who 
choose  to  examine  them,  regardless  of  their 
interest  or  lack  of  interest  in  the  subject- 
matter:  Btate,  em  rel.,  v.  Tact  OommiaeioOf 
12  0.  N.  P.  (N.S.)  319. 

At  any  time  after  the  making  of  an  order 
of  inspection  under  0.  C,  S  11552,  directing 
defendants  to  allow  plaintiffs  to  inspect  their 
books,  plaintiffs  may  make  such  demand  and 
ask  that  thqr  have  the  examination,  and  on 
refusal  may  make  an  applicatitm  to  the  ooort 
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for  proceedings  m  for  contempt,  and  the  fil- 
ing of  a  petition  in  error  or  other  pleadings 
in  the  supreme  court  should  not  delay  them 
in  such  proceedings,  unless  stayed  by  tuper- 
aedea»  from  the  proper  court:  Arbuckle  v. 
Spioe  Co.,  21  O.  C.  C.  368.  11  O.  C.  D.  726. 

The  circuit  court  has,  independent  of  stat- 
ute.  the  rij^t  to  punish  for  contempt  for 
disobedience  by  parties  of  an  order,  under 
G.  C,  i  11052,  directing  a  party  to  an  action 
to  allow  an  inspection  of  books,  papers  and 
documents  1^  the  adverse  party:  Arbuckle  t. 
Spioe  Co.,  21  0.  C.  C.  860,  11  O.  C.  D.  720. 

O.  C,  S  11552,  will  not  be  so  construed  as 
to  impute  to  the  general  ass^bly  an  inten- 
tion to  abridge  the  power  of  a  court  created 
by  the  constitution  to  punish  contempt  sum- 
marily, such  power  being  inherent  and  nec- 
essary to  the  exercise  of  judicial  functions: 
ArbuckUs  T.  Spiee  Co.,  21  0.  C.  0.  306,  11  O. 
0.  D.  726. 

The  secretary  of  a  corporation  whose  prin- 
cipal directors  are  not  residents  of  and  not 
within  the  state,  but  who  Is  in  possession  of 
its  books  and  acting  as  general  manager,  will 
be  held  for  contempt  of  court  for  refusal  to 
comply  with  an  order  of  court  to  submit  the 
books  of  the  corporation  to  the  inspection  of 
the  adverse  party,  although  in  doing  so  he 
is  acting  under  the  orders  of  his  superior  of- 
ficers and  the  directors  of  the  corporation: 
Arbuckle  T.  Bpiee  Co.,  21  0.  C.  0.  356,  11  O. 
C.  D.  726. 

When  in  such  ease  such  application  for 
proceedings  as  for  ecmtempt  has  been  made, 
and  a  motion  is  made  in  the  supreme  court 
for  an  order  superseding  the  order  of  the 
circuit,  in  regard  to  the  examination  of  the 
botdcs,  the  plaintiffs  may  file  their  motion  in 
the  circuit  court,  to  have  the  party  show 
cause,  and  have  it  stand  pending  the  deci- 
sion of  the  supreme  court  and  call  it  up,  upon 
a  decision  of  the  suprene  court  denying  the 
supersedeas:  Arbuckle  v.  Bpice  Co.,  21  0.  C. 
C.  366,  11  O.  C.  a  726. 

Where  the  demand  for  such  an  order  is  too 
general  in  its  nature,  it  is  within  the  discr:- 
tion  of  the  court  to  make  the  order  in  sucii 
a  manner  or  form  as  will  be  compatible  with 
the  purpose  for  which  the  evidence  is  to  be 
produced — and  the  demand  should  be  grantr>i 
according  to  the  exigencies  of  the  case:  Ar* 
huckle  V.  Spice  Co.,  21  O.  0.  C.  347,  U  0. 
C.  D.  743. 

The  right  of  either  par^  to  an  action 
under  Q.  C,  }  11662,  to  an  inspection  ani 
oopy  of  fhe  books,  papers  and  documents  in 
possession  or  control  of  the  adverse  party 
conti^ning  evidence  relating  to  the  merits 
of  the  action  or  defense,  la  not  oonllned  to 
any  court  or  to  any  cl^ss  of  cases,  and  is 
applicable  to  cases  tried  by  the  court:  Ar- 


buckle V.  Spioe  Co.,  21  0.  C.  C.  366,  11  O. 
C.  D.  726. 

It  is  no  objection  to  such  an  order  that 
the  party  can  obtain  the  production  of  the 
books  by  a  subpoena  duee*  <soum.  Under 
the  statute  parties  have  the  right  to  obtain 
all  necessary  evidence  rdevant  to  the  issues, 
even  to  exunining  the  books  of  the  adverse 
party,  for  evidence  before  the  trial  of  the 
c^:  ArbuMe  v.  Bpice  Co.,  21  0.  C.  C.  347, 
11  O.  C.  D.  748. 

The  oireuit  court  has  power  to  make  and 
enforce  an  order  under  O.  C,  %  11652,  grant- 
ing to  the  plaintiffs  in  an  action  the  right 
to  examine  the  books  of  a  defendant  cor- 
poration, so  far  as  will  enable  plaintiffs  to 
obtain  the  facts  and  evidence  of  facts,  nec- 
essary to  enable  the  court  to  pass  upon  ques- 
tions raised  in  the  pleadings:  Arbuckle  v. 
Bpiee  Co.,  21  O.  C.  C.  356,  11  0.  0.  D.  726. 

The  right  of  a  party  to  apply  for  and  of 
the  court  to  make  such  an  order  under  (>. 
C,  S 11652,  is  not  limited  to  cases  triable 
to  a  jury,  but  applies  to  other  cases  also,  and 
the  statement  in  the  latter  part  of  the  stat- 
ute as  to  what  order  the  court  may  make  in 
a  jury  case,  does  not  limit  the  general  right 
of  the  court  to  make  the  order:  Arbuckle.  v. 
Spice  Co.,  21  O.  C.  C.  347,  11  O.  C.  D.  743. 

In  such  case,  if  there  is  any  question 
in  r^rd  to  any  book  or  paper  as  to  whetlier 
it  is  proper  for  plaintiffs  to  see  or  iiiMppflt 
it  the  matter  should  be  brought  before  the 
court  granting  the  order,  by  the  party  who 
made  the  objection  to  the  examination:  Ar- 
buckle v.  Bpice  Oo.f  21  0.  C.  C.  350,  11  O. 
C.  D.  726. 

Under  G.  C,  S  11652,  the  court  may  order 
the  adverse  pariy  to  give  to  the  other  or  his 
attorney  an  inspection  and  copy,  or  permis- 
sion to  take  a  copy  of  such  books,  papers 
and  documents  as  it  is  made  to  appear  con- 
tain the  evidence  which  will  enable  him  to 
establish  his  case,  and  this  notwithstanding 
the  fact  that  petitioners  are  rivals  in  busi- 
ness: Arbuckle  v.  Spioe  Co.,  21  0.  C.  C.  347. 
11  O.  C.  D.  743. 

A  person  charged  with  crime  is  not  en- 
titled before  or  at  the  time  of  trial  to  the 
minutes  of  the  evidence  taken  before  the 
grand  jury  on  which  the  indictment  was 
found  against  him,  nor  to  an  inspection  of 
a  transcript  of  such  evidence,  and  it  is  error 
for  the  court  to  order  the  prosecuting  at- 
torney to  deliver  said  minutes  or  a  trans- 
cript of  said  evidence  so  taken,  to  the  de- 
fendant or  his  counsel,  or  to  order  the  prose- 
cuting attorney  to  permit  either  of  them  to 
make  an  inspection  thereof:  State  v.  Ithouds, 
81  0.  S.  397  [reversing  State  T.  Rhoada,  7 
O.  L.  R.  306].    See  also  Gsand  Jdkt. 

Where  a  person  conducts  a  private  Intel - 
view  with  one  who  afterwards  is  called  and 
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examined  ae  a  witness  before  the  grand  jury 
which  found  an  indictment  against  the  de- 
fendant concerning  some  matters  disclosed 
in  said  interview,  which  interview  was  sten- 
ographically  taken,  written  out,  and  subae- 
quently  delivered  to  the  prosecuting  attorney 
for  his  use,  and  on  the  trial  the  pcrsoti  inter- 
viewed is  called  and  testified  for  tli^  state  in 
support  of  the  indictment,  it  is  error  for  the 
court,  on  request  of  defendant,  to  order  the 
prosecuting  attorney  to  deliver  the  transcript 
of  said  interview  to  defendant  or  his  counsel, 
or  to  order  the  prosecuting  attorney  to  allow 
either  of  them  an  inspection  of  the  same: 
State  V.  Khoad«,  81  O.  S.  397  [reversing, 
State  T.  Rhoads,  7  O.  L.  R.  306].  See  also 
FBosBODTiNa  AnonvET. 

SfandamuB  lies  to  compel  the  tax  com- 
mission of  Obio  to  permit  an  examination  of 
the  records  and  reports  of  corporations  made 
thereto:  State,  ret  rel.,  v.  Taw  Commi$aion, 
12  O.  N.  P.  (N.S.)  310. 

The  right  to  inspect  books  and  records 
given  by  G.  C,  9  8672,  is  properly  enforcible 
by  injunction,  and  not  by  mandamus,  being 
&  right  incident  to  ownership:  Volkablatt 
Co.,  V.  Eoifmeister,  62  O.  S.  189.  IV  LfMigs- 
dorffl  Notes,  829  [affirming,  Hoffmciater  v. 
Volkahlatt  Co.,  6  O.  N.  P.  71,  8  O.  D.  (N.P.) 
463]. 

The  right  to  inspect  does  not  depend  on 
the  stockholder's  motive  or  purpose,  hence 
he  need  not  aver  it.  It  in  sufficient  to  aver 
a  request  for  inspection  and  for  the  fixing  of 
a  reasonable  time  for  it.  and  a  refusal:  Volks- 
blatt  Co.  V.  Hofmeiater,  62  O.  S.  189,  IV 
Longsdorf  8  Notes.  829. 

As  incident  to  the  right  is  the  right  to 
inspect  by  propw  agent  and  to  take  oopies, 
and  the  right  Is  not  limited  to  one  inspec- 
tion: Volfesblaft  Co.  T.  Eoifmeitter,  62  O. 
8.  189,  IV  Longsdorf  B  Notes,  829.   See  also 

COBPOUTIONS. 


INSPECTION  OF  IX)CU- 
MENTS. 

See  EnDKNtn, 


INSPECTION  OF  PUBLIC 
OFFICERS. 

See  OmCK. 


INSPECTOR  OF  BUILD- 
INGS. 

See  BuiunNoa  akd  Buiiaikc  Reoula- 
■mnrs. 


INSPECTOR  OF  ELEC- 
TIONS. 

See  ELBcnons,  Politioal. 

INSPECTOR  OF  FOOD. 

See  F0006  AND  Dsnoa. 

.    INSPECTOR  OF  GAS- 
METERS. 

See  Gas  Cohpanieb. 

INSPECTOR  OF  HEALTH. 

See  Health. 

INSTALLMENTS. 

For  sales  on  installments,  see  CominoxAr. 
SALES;  Sales. 

For  breacb  of  contracts  to  be  performed 
in  installments,  see  CoxiBAcrs. 

INSTIGATION. 

See  Annss,  Abbitobs  and  Accohpucbs. 

INSTITUTES,  TEACHERS. 

See  ScwKOJi,  Public. 

INSTITUTION  FOR  FEE- 
BLE-MINDED YOUTH. 

For  institution  for  feeble-minded  youth, 
see  also  Insane,  Imbbcileb,  Idiots. 

Title  V,  Division  I,  Chapters  1  and  2,  apply 
to  the  institution  for  feeble-minded  youth; 
and  under  these  provisions,  a  steward  as  well 
as  a  superintendent  must  be  appointed:  State 
ex  rel.,  v.  Oglevee,  87  0.  S.  142,  III  Longs- 
dorf's  Notes,  901. 

a  a,  fiS  1891,  et  aeg.,  left  with  the  trus- 
tees the  authority  to  determine  the  method 
whereby  they  should  determine  whether  an 
applicant  was  within  the  class  named  in 
this  section:  Doren  v.  Fleming,  6  O.  C  C. 
(N.S.)  81,  17  O.  C.  D.  787. 

The  rules  of  the  Institution  for  the  Fee- 
ble-minded called  in  question  in  the  present 
case  are  not  unreasonable  or  subTcrsive  of 
the  purposes  for  which  the  institution  was 
founded,  and  the  manner  in  which  the  plain- 
tiff below  was  committed  to  and  retained  in 
the  Institution  for  the  Education  of  Feeble- 
minded Touth  creates  no  liability  for  dam- 
ages to  bim  on  the  part  of  those  participat- 
ing therein:  Doren  v.  Fleming,  6  O.  C.  C. 
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81. 17  0.  C.  D.  737.  See  also  Cbaut- 
ABU,  BnvEroLBHT,  Fknal  and  Refobkatqbt 

ISTITUTIONS. 

INSTITUTIONS,  CORREC- 
TIONAL. 

See  Chabitable.  Bbnetolknt,  Penal  and 

SKFUOCATOBT  iKSTTnmONS. 

INSTITUTIONS  OF 
LEARNING. 

For  inBtitutioDB  of  learning,  see  Educa- 
tional iKSTrnmoNS;  Schools,  Public. 

INSTITUTIONS,  PENAL. 

See  Chajotable,  Bbrevolent,  Penal  and 
Retobmatobt  Institutions;  Pbmtbntiabibs. 
and  croas-r^ereneea  thereunder. 

INSTITUTIONS,  REFORM- 
ATORY. 

See  Geabttablb,  Bbnetqlent,  Penal  and 
Rdoeicatost  iNSTmmoNs;  Bors'  Indus- 
TBiAL  School;  Oibls'  Ikdustbial  Hohe.  - 

INSTRUCTING  JURY. 

See  Chamb  or  Court. 


INSTRUCTING  SERVANT. 

See  Mastek  and  Sebtant. 

INSTRUCTIONS. 

For  inatmetionB  to  agent,  see  Aoenot. 
For  inBtnietionB  to  Berrant,  see  MaStbb 

AND  SEBVANT. 

For  instnietiODs  to  jury,  see  Ohabqb  of 

COUBT. 

Where  a  bill  of  exceptions  merely  shows 
that  a  request  for  special  instructions  was 
made  in  writing  before  argummt,  there  is  a 
failure  to  show  compliance  with  the  stat- 
utory requirement  that  the  instructions  asked 
for  should  be  in  writing  and  that  the  re- 
quest to  give  them  before  argument  be  made; 
RaUwoji  Co.  T.  Jame«,  1  O.  0.  0.  A.  267. 

INSTRUCTORS. 

See  Schools,  Pubuo. 

INSTRUMENTS  FOR 
COUNTERFEITING. 

See  COUNTEBTEITINa. 

INSTRUMENTS  FOR 
MONEY. 

For  instruments  for  money,  see  Money; 

NBaOTIABLB  INBTBUMEHTB. 


INSTRUMENTS  IN  WRITING. 

Scope  Note. — Ineludea  nature  of  instrumenta  in  icriting  in  general  and  eonstruetion 
thereof;  the  effect  of  fraud  and  mistake;  and  execution.  Ewdudes  specific  classes  of  tnsfru- 
ments  in  leriting,  as  bills,  notes  and  checks,  contracts,  deeds,  mortgages,  leases,  etc. 

Croes  SefennceB. 

For  instruments  in  writing,  see  also  ConTBAOTS;  Deeds;  IfoBTOAOBS;  ICbootxable 

InSTBUUBNTS;  LEASE;  EtO. 

For  writing,  etc.,  to  fraudulently  obtain  moneyf  see  False  C^ih. 


I.  Dtfinition. 

n.  Ezecation. 

UL  Oonfltmotion. 

IV.  Pleading. 

V.  Evidence. 


ANALYTICAL  OUTLINE. 


1.  DEFINITION. 

The  word  "instrument"  las  been  defined 
as  "the  formal  expression  in  writing  of 
some  agreement  or  obligation,  or  of  some  act 
upon  which  the  rights  of  parties  are  de- 
pendent": Bank  v.  Inaurtuicc  Co.,  12  O.  C. 


C.  (N.S.)  401,  21  0.  C.  D.  524  [reversing, 
Bank  T.  Insurance  Co.,  19  O.  D.  (N.P.)  S07, 
54  Bull.  147]. 

G.  C,  B  10213,  provides  that  in  the  inter- 
pretation of  part  third,  unless  the  context 
shows  that  another  sense  was  intended,  the 
word  "writing"  includes  printing. 
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An  instrumeat,  say  Burwell  and  Webster, 
ii  a  writing,  or  the  means  of  giving  formal 
cKpression  to  some  act.  The  term  writing 
inclades  printing:  State  T.  GranvUle,  0  Dec. 
Rep.  798,  17  Bull.  263  [ease  reversed,  on 
other  grounds,  Stata  T.  QrcmviUe,  46  0.  S. 
S64,  IV  Longadorfi  Kotea,  274]. 

II.  EXECUTION. 

A  signature  affixed  to  any  part  of  the  in- 
strument with  intent  to  authenticate  it,  is 
sufficient;  Bank  v.  Manufacturing  Co.,  9 
Dec.  Rep.  550,  15  Bull.  S,  6  Dec.  Rep.  1237, 
14  Am.  L.  Rec.  425  [reversed,  Rouse  v.  Bank, 
46  0.  8.  493,  IV  Longsdorf'B  Notes,  341]. 

Where  an  error  occurs  in  the  name  of  a 
party  to  a  written  instrument,  apparent  up- 
on its  face,  and,  from  its  contents,  susceptible 
of  correction,  so  as  to  identify  the  party 
with  certainty,  such  error  does  not  affect 
the  validity  of  the  instrument:  Dodd  T. 
Bartholomexo,  44  O.  S.  171,  TV  Longsdorfs 
Notes,  202. 

A  signature  to  a  written  instrument  ob-. 
tained  by  such  fraudulent  representations 
as  to  facts  as  overcome  the  will  of  the  signer, 
is  void  as  against  him:  Burke  v.  Insurance 
Co.,  12  O.  D.  (N.R)  37. 

A  party  may  sign  a  deed  elsewhere  than 
in  the  place  provided  for  that  purpose;  ana 
if  in  other  respects  r^^lar,  and  the  signa- 
ture is  properly  identified,  the  fact  that  one 
of  the  grantors  signed  on  an  opposite  page 
from  the  place  for  the  signature  does  not 
render  the  deed  invalid:  Qrahani  v.  Burggn^, 
10  O.  C.  C.  (N.B.)  594,  12  0.  0.  D.  747 
[affirmed,  without  opinion,  Graham  T.  Burg- 
graft  ^  0.  S.  6031.  See  also  Dm>8. 

In  a  suit  upon  a  specialty,  evidence  of 
uniform  custom  of  transacting  business  with 
the  public  with  reference  to  the  matter  in 
dispute,  is  admissible  .when  introduced  for 
the  purpose  of  showing  an  agmt's  authority 
to  make  the  contract  in  question  on  behalf 
of  his  principal:  Pullman  Co.  v.  WUlett, 
7  a  a  C.  (N.S.)  173,  17  O.  C.  D.  649 
[affirmed,  witiuntt  opinion,  Pullman  Co.  t. 
Wtlletf,  72  0.  S.  6901.   See  also  Agency. 

The  words  "trustees,  etc.,"  are  only  de- 
scriptive and  the  s^ers  of  a  note  in  that 
way  are  individually  liable  according  to  its 
terms:  Reiff  v.  MvllholUnd,  65  0.  S.  178, 
IV  Longsdorf's  Notes,  883  [following,  Ti'tu* 
V.  Kyle,  10  O.  S.  444,  II  Longsdorf's  Notes, 
451;  Bank  v.  Cooik,  38  0.  S.  442,  III  Longs- 
dorfs  Notes,  982].   See  also  Negotiable  In- 

BTBUUENTS. 

Where  the  defense  to  an  action  for  per- 
sonal injuries  is  a  release,  which  plaintiff 
in  ignorance  that  she  had  sustained  t)odily 
injury  testified  that  she  was  told  it  was  for 
injury  to  her  dress,  and  she  did  not  read  it, 


it  is  not  error  to  arnst  her  case  from  the 
jury:  De  Qarmo  t.  Traction  Co.  The  cir- 
cuit court  in  De  Oarmo  T.  Traction  Co.,  12 
O.  C.  C.  (N.S.)  373,  22  0.  C.  D.  484,  had 
reversed  the  above  ruling  by  the  common 
pleas,  and  tiiis  was  reversed  and  the  cchu- 
mon  pleas  affirmed  on  the  authority  of  Perry 
T.  <yyea  a  Oo.,  78  O.  S.  200,  IV  Loogsdorf  s 
Notes,  1040,  without  report,  in  Traction  Go. 
V.  DeGarmo,  86  O.  S.  447.   See  also  Accord 

AND  SaTIBFAOTIOIV. 

III.  OONSTRUCmON. 

In  construing  a  written  instrument,  effect 
should  be  given  to  all  of  its  words,  if  this 
can  be  done  by  any  reasonable  interpre- 
tation :  CoaX  Co.  v.  Mining  Co.,  40  O.  S.  559, 
IV  Longsdorf's  Notes,  42. 

It  is  a  rule  of  construction  that  an  inter' 
est,  estate  or  benefit  given  in  one  pari  of 
any  written  instrument,  by  clear  and  unam- 
biguous  terms,  which,  standing  alone,  are 
free  from  doubt,  can  not  bv  defeated  by  con- 
struction given  to  another  part,  unless  the 
latter  is  equally  decisive  and  clear:  Stnmg 
V.  Lehmer,  10  0.  8.  93,  11  Longsdorfa  Notes, 
414. 

That  which  is  made  certain  in  one  part  of 
a  written  instrument  can  not  be  overcome 
or  changed  by  words  in  another  part,  un- 
less such  other  words  are  of  equal  or  greater 
certainty:  Brown  v.  Fowler,  65  O.  S.  507, 
TV  Longsdorfs  Notes,  800;  Stewart  v.  Hef 
ron,  77  O.  S.  130,  IV  Longsdorfs  Notes,  1031 
[affirming  Bemm  v.  Stewart,  10  O.  C.  C. 
(N.S.)  365,  20  0.  C.  D.  662]. 

The  use  of  technical  words  and  phrasea  in 
a  written  instrumoit,  such  as  "devise,"  "re> 
lease,"  "mine-let,"  and  "royalty,"  will  not  be 
allowed  to  defeat  the  manifest  intention  ot 
the  psrties  as  oth«-wise  expressed  in  the 
instrument,  or  to  modify  the  agreement  that 
parties  have  by  the  words  used  actually 
made:  Tntat  Co.  v.  Coal  A  Iron  Co.,  3  O. 
N.  P.  (N.S.)  424,  17  0.  0.  (N.P.)  609. 

A  contract  and  bond  to  secure  the  execu- 
tion of  such  contract  executed  oontonporan- 
eously,  are  parts  of  the  same  transaction 
and  must  be  construed  together  as  one  in- 
strument: Brewing  Co,  v.  Sohultz,  68  O.  S. 
407,  IV  Longsdorrs  Notes,  946. 

Where  a  person  executes  and  delivers  a 
promissory  note  to  his  creditor,  who  in  turn, 
and  as  a  part  of  the  same  transaction,  enters 
into  a  written  contract  whereby  he  agrees 
to  employ  the  maker  until  the  note  becomes 
due  and  to  extend  the  same  and  continue 
the  maker  in  employment  for  a  further  per- 
iod of  six  months  if  the  note  is  not  paid  at 
maturity,  the  two  papers,  read  together, 
amount  to  a  contract  that  the  maker  of  the 
note  should  be  employed  a  sufficient  length 
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of  time  to  enable  him  to  pay  the  note  with 
his  wages,  and  that  bis  wages  as  earned 
should  be  applied  hy  the  payee  towards  its 
payment,  and  not  that  the  maker  was  oi- 
titled  to  draw  his  wages  from  time  to  time 
and  pay  the  note  when  it  became  due:  ift»- 
eey  v.  Manufacturing  Co.,  0  O.  C.  C.  (N.S.) 
603,  IS  O.  G.  D.  603. 

Two  or  more  writings  may  be  construed 
together  for  the  purpose  of  ascertaining  the 
terms  of  a  trust:  Bmith  T.  Turpin,  20  0.  S. 
478,  II  Longsdorf'B  Notes,  1012;  fhayer  v. 
Luce,  22  O.  S.  62,  lU  Longsdorf's  Notes,  57; 
Railroad  v.  Railroad,  44  0.  6.  287,  IV  Longa- 
dorfs  Notes,  212;  Brooktoay  T.  Warrm,  II 
O.  K.  P.  (NS.)  228. 

A  bond  is  simp^  a  contract  of  luretyahip, 
and  fhe  same  rules  apply  In  its  eonstraction 
that  apply  to  eontraoto  generally,  except 
tiiat  the  letter  of  the  contract  should  be  more 
atrietly  emstraed:  Fandker  T.  £aii«eii,  6  O. 
N.  P.  (N.8.)  614,  18  0.  D.  (N.P.)  834. 
Bee  also  Bokdb,  Subbtt. 

Whe.re  authority  is  given  to  perform  spe- 
ciflc  acts  and  general  words  are  also  em- 
ployed, such  general  words  are  limited  to 
the  specific  acts  authorized:  Bank  T.  Moore, 
6  O.  N.  P.  (N.S.)  425,  15  O.  D,  {N.P.)  404 
[affirmed,  without  opinion,  Bank  v.  Moore, 
6  0.  N.  P.  (N.8.)  425,  15  O.  D.  (NJ.)  404]. 
See  also  Attobnkt  and  Client. 

W  bought  realty,  and  at  tlie  same  time 
the  deed  was  made  he  made  a  perpetual 
lease  back  to  the  grantor,  with  a  privilege 
of  purchase  after  a  short  term  of  years  for 
the  same  sum.  The  transaction  is  a  condi- 
tional sale,  and  not  a  mortgage:  Gibson  T. 
Kraaj/,  17  O.  D.  (N.P.)  218,  3  O.  L.  R.  671 
[affirming  Kraay  T.  Oibton,  2  O.  N.  P.  (2f. 
8.)  637,  16  O.  D.  (N.F.)  323].    See  also 

MOKTQAGEB. 

Where  by  deed  an  estate  in  fee  simple  is 
granted,  the  same  can  not  be  reduced  to  a 
life  estate  by  another  instrument  executed 
concnrraitly  with  such  deed,  purporting  to 
reseiTTe  a  fee  to  the  grantor  in  the  deed  or 
to  convey  a  fee  to  another  to  vest  upon  the 
deatii  of  the  grantor  in  the  deed,  unless  such 
other  instrument  shall  contain  appropriate 
operative  words  of  conveyance  of  sudi  re- 
mainder or  reversion:  Lee  v.  Bcott,  6  O.  G. 
G.  <N.8.}  369,  16  0.  C.  D.  799.  See  also 
Dedb. 

IV.  PLEADING. 

An  insurance  policy  is  a  written  instru- 
ment within  the  meaning  of  O  C.,  1  11333, 
and  when  sued  upon,  a  copy  thereof  should 
be  attached  to  the  petition;  and  if  a  copy 
of  the  application  for  insurance  constitutes 
a  part  of  the  policy,  it  should  be  also  at- 
tached; otherwise  it  is  not  required:  Lauer 


V.  Society,  8  0.  N.  P.  117,  10  O.  D.  (N.P.) 
397.   See  also  Inbubaucb. 

A  written  instrument  as  evidence  of  in- 
debtedness, under  G.  0.,  { 11333,  comprises 
any  instrument  in  writing  which  witnesses 
a  promise,  whether  conditional  or  uncondi- 
tional, on  the  part  of  the  maker,  to  pay  a 
certain  fixed,  liquidated  sum  of  money ;  when 
sued  upon,  a  copy  of  such  instrument  must 
be  attached  to  the  petition :  Lauer  v.  Society, 
8  O.  N.  P.  117,  10  0.  D.  (NJ.)  397.  See 
also  Plkldinqs. 

V.  EVIDENCE. 

WhxHV  the  salt  is  on  a  promissory  noto 
set  forth  in  the  petition,  and  the  averments 
of  the  answer  if  sustaineid  by  evidence  would 
only  tend  to  contradict  and  destroy  the  writ- 
ten contract  therein  embodied,  an  objection 
to  the  introduction  of  any  evidence  by  the 
defendant  under  the  pleadings  should  be  sus- 
tained: Hicka  V.  Bickg,  4  0.  N.  P.  (N.S.) 
25,  16  O.  D.  {N.P.  509.  See  also  Nbqo- 
TIABLE  INSTBVUKHTS. 

Parol  evidence  is  admissible  in  an  action 
between  the  parties  to  show  that  a  written 
instrument  executed  and  delivered,  absolute 
on  its  face,  was  conditional  and  was  not  in- 
tended to  take  effect  until  another  event 
should  take  place:  Metzger  v.  Roberts,  5  O. 
C.  C.  (N.S.)  344,  16  O.  C.  D.  676  [affirmed, 
without  opinion,  MeUsger  T.  Aoberte,  74  0.  S. 
484]. 

Where  the  crime  charged  is  the  making  of 
a  false  receipt  for  the  paym^it  of  money 
with  intent  to  defraud,  evidence  of  similar 
offenses  or  similar  transactions  by  the  same 
defendant  is  competent  as  tending  to  show 
the  motive  or  intent  with  which  the  receipt 
in  question  was  made,  altered  or  forged, 
and  its  issue  In  connection  with  other  instru- 
ments forged  by  the  defendant:  Lingafelter 
V.  State,  8  0.  C.  C.  (N.S.)  537,  18  0.  C.  D. 
800  [affirmed,  without  opinion,  State  v.  Ling- 
afelter, 73  0.  S.  336;  Skf&rmed,  State  v.  Linga- 
felter, 77  O.  S.  628].   See  also  Evxdehgi. 

INSTRUMENTS,  NEGO- 
TIABLE. 

See  Nbqotubu  IirBTBuifxzrra. 

INSULTING  LANGUAGE. 

See  Assault  akd  Battbbt;  Bbbaoh  or 
THE  Peace. 

INSURABLE  INTEREST. 

For  insurable  intorest,  see  also  Insueancs. 
The  term  insurable  interest  is  such  an 
interest  in  some  specified  insurable  property. 
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that  its  owner  would  suffer  a  loss  by  the 
destruction  of  the  propoty  specified:  Hen- 
derson  v.  Jnawnmoe  Co.,  8  O.  K.  P.  17,  2  0. 
D.  (N.P.)  189. 

The  interest  need  not  be  personal,  it  may 
be  as  agent  or  trustee,  but  it  must  exist  in 
some  form  or  other:  Qraham  v.  Inturance 
Co^  13  Dec.  Rep.  157,  2  D.  255. 

The  ownership  of  an  equitable  interest  in 
real  estate  ia  sufficient  to  confer  an  inrar- 


able  interest  in  the  building  standing  on 
said  property,  notwithstanding  the  policy  is- 
sued thereon  contained  the  condition  th»t 
"this  policy  shall  be  void  if  the  interest  of 
the  insured  in  the  prranises  be  other  than 
sole  and  unconditional,"  and  "this  policy 
shall  be  void  if  the  building  insured  standii 
upon  ground  not  owned  by  the  insured  in 
fee  simple":  Little  T.  Insurance  Co^  9  0. 
N.  P.  (N^.)  377,  20  O.  D.  (N.P.)  315. 


INSURANCE. 

Scope  Mote. — Includes  legal  reserve  life  intwranoe,  rights  of  foreign  insurance  com- 
panies, mutual  protective  life  insurance,  fraternal  benefit  societies,  general  power*  of 
insurance  companies  other  than  life,  fire  in^firattoe,  marine  insurance,  liability  insurance, 
accident  and  health  insurance,  burial  associations,  fidelity  insurance,  mutual  insurmtce 
companies  other  than  life,  credit  guaranty  insurance,  mutual  protective  associations,  live 
stock  insurance,  remedies,  powers  of  the  «upertn(eiideKt  of  insurance,  distribution  of  pro- 
ceeds and  criminal  liability.  Eacludes  formation  of  corporations  m  genisral,  taxation  omd 
state  UahiUty  iMswrance. 

Crosa  References. 

For  fidelity  and  guaranty  bonds,  see  also  Bonds,  SubETT. 

That  a  railroad  relief  department  is  not  an  organization  for  the  purpose  of  effecting 
insurance,  see  also  Rulboaos;  Reukf  Assooakion. 

For  exemption  of  insurance  twm.  liability  for  the  debts  of  the  insured,  see  mlso 
£xsoimo5. 

For  the  taxation  of  the  property  of  an  inraranoe  company,  see  also  Taxation. 
For  the  organization  and  management  of  corporations  in  general,  see  also  Cobpoka- 
Tions. 

For  the  effect  of  an  indemnity  insurance  for  the  benefit  of  nnployer,  see  also  Mastkb 
AND  SBBTAKT;  NEOUOENCB. 

For  questions  of  contract  taw  in  general,  see  Contbaots. 
For  questions  of  pleadings  in  general,  see  Pleaionqb, 
For  questtonB  arising  on  trial,  see  also  TBiAih 

Tot  the  effect  of  covenants  to  keep  property  insured,  see  Landuhid  and  Tenant;  Mobt- 
GAOES;  Vendob  and  Pubchabeb.  • 

For  the  distribution  of  the  proceeds  of  insurance,  see  also  Descent  and  DzaTBiBunoN. 

For  questions  of  evidence,  see  also  Evidence. 

For  questions  of  interpleader,  see  also  Intebpt-badkb. 

For  monopolistic  contracts  by  insurance  companies,  see  MoNWPOLns  and  Unlawful 

COMBIHATIONa. 

For  the  effect  and  validity  of  the  Employers'  Liability  Insurance  Act  (G.  0.,  %%  1465-37, 
et  seq.t  102  v.  624),  see  Mabteb  and  Sebtant;  State  Liabilitt  Boabd  or  Awasds. 

ANALYTICAL  OUTLINS. 

I.   Definition  and  Nature^  9099. 
n.   ClaBges,  9102 

m    Legal  Beseorre  Life  Insnnuuie,  9103. 

A.  Corporation,  9103. 

1.  Formation,  9103. 

2.  Nature,  9103, 

3.  Franchise,  9104. 

4.  Powers  and  liabilities,  9105. 

5.  Capital  and  investments,  9107. 

6.  Dividends,  9111. 
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XXIV.  Evidence,  9373. 
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I.   DEFINITION  AND  NATURE. 

A  contract  of  inrarance  is  a  contract 
whereby  one  party  agrees  for  valuable  con* 
sideration  to  indemnify  the  other  against 
loes  of  certain  kinds;  or  in  life  and  accident 
insurance,  to  pay  a  certain  sum  of  mon^ 
upon  the  happening  of  a  certain  event: 


State  V.  Laylin,  73  0.  S.  90,  IV  Longadorfs 
Notes,  990  [affirming  State  T.  Laylin,  3  0. 
N.  P.  (N.S.)  186,  16  O.  D.  (N.P.)  360]. 

Insurance  business  may  be  defined  as  a 
contract  whereby,  for  an  agreed  premium, 
one  p^rty  undertakes  to  compensate  the  other 
for  loss  on  a  specified  subject  by  specified 
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peril*.  See  alio  for  othnr  definitions,  BtaU 
r,  JEoiltsay  Oo^  68  O.  S.  9,  IV  Longsdorf  i 
Note*,  937. 

A  foreign  corporatioo,  the  sole  business  of 
which  as  authorized  by  its  charter,  is  that 
of  defending  physicians  and  surgeons  against 
civil  prosecution  for  malpractice,  and  which 
issues  and  sells  a  contract  undertaking  and 
agreeing  to  defend  the  holder  against  any 
such  suit  until  a  specified  term,  but  does  not 
aasnme  to  pay  any  judgment  that  shall  be 
rendered,  is  not  engaged  in  the  business  of 
insuranoe,  nor  is  the  contract  so  issued  an  in- 
surance contract:  State  T.  Laj/lm,  73  0.  S. 
90,  IV  Longsdorfs  Notes,  999  [afBrming 
BtaU,  em  r«L,  T.  Laytm,  3  O.  N.  P.  (NJ9.) 
186,  15  0.  D.  {N.P.)  380]. 

A  life  insurance  policy  is  not  merdy  a 
contract  of  indeouil^.  It  is  a  contract  to 
pi^  to  the  beneficiary  a  enm  certain  in  the 
event  of  death;  and  If  the  contract  was  valid 
in  its  inception  and  so  continues  until  its 
maturity,  the  beneficiary  is  entitled  to  the 
whole  of  the  stipulated  sum;  KeekXey  t. 
Oloi*  Cto.,  86  O.  8.  £13  [affirming  Qlan  Co. 
T.  /Mtunmoe  Co.,  18  O.  C.  C.  (N.8.)  240, 
SI  O.  C.  D.  666,  and  /Munmce  Co.  t.  OIms 
Co^  13  O.  a  0.  (N^)  220,  21  0.  G.  D. 
6761. 

An  association  established  by  a  railway 
company,  composed  of  some  or  all  of  its 
employes  and  the  company,  for  the  purpose 
of  accumulating  and  maintaining  a  relief 
fund  created  by  the  voluntary  contributions 
from  their  wages  by  employes  who  apply  for 
membership  in  said  fund  and  are  admitted, 
the  railway  company  to  take  charge  of  and 
be  responsible  for  the  funds,  make  up  defi- 
ciencies in  the  same,  supply  facilities  for 
conducting  the  business  and  pay  the  operat- 
ing expenses,  supply  surgical  attendance  for 
injuries  received  in  its  service,  and  to  pay 
the  members  or  their  designated  bent-flciaries 
the  stated  share  of  the  benefit  fund  so  raised 
from  wages  retained  by  the  company,  is  not 
an  insurance  company  or  association;  and 
in  agreeing  to  perform,  and  in  performing 
each  and  all  of  said  acts,  such  railway  com- 
pany is  not  engaged  in  the  transaction  of 
insurance  business:  State,  em  rel.,  v.  Railway, 
68  O.  S.  9,  IV  Longsdorfs  Notes,  937. 

The  business  of  insurance  is,  principally, 
contracting.  Strictly  speaking,  it  is  not  in- 
raring  property.  No  precaution  need  be 
taken  to  secure  or  preserve  the  thing  said  to 
be  insured.  The  business  is  contracting  with 
a  party  to  indemnify  him  in  case  of  loss  of 
a  particular  thing;  the  contract  is  a  per- 
sonal contract  of  indemnity  and  is  not  inci- 
dental to  or  transferable  with  the  thing  in- 
sured: State  T.  Inmrance  Go^  1  O.  C.  C. 
(N.8.)  4,  14  0.  C.  D.  387. 


Inmranoe  Is  a  branch  of  the  law  nereluuit, 
and  its  nature  and  prindplea  spring  from 
commereial  usage,  to  which  we  are  to  lotdc 
for  the  forms  and  mode  in  iriiich  it  it  re* 
duced  to  practical  action  in  cases  not  deter- 
mined \fj  positive  decisions  or  the  mlee  of 
municipal  law.  The  form  of  giving  effeet 
to  the  indemnity  ia  by  a  written  inatm* 
ment,  containing  toe  eondderation,  terms  and 
stipulations  of  the  contract  td  indemnity 
between  the  nndrawriter  and  the  innired, 
called  a  policy;  OociwriU  v.  /navFOfios  €o^ 
16  O.  148, 1  Longsdorfs  Notea,  767. 


n.  GLASSES. 

Our  etatntee  divide  life  companies  other 
than  fraternal  Into  two  classes,  vie,  those 
having  a  capital  and  tlioae  not  having  a 
eapltid.  The  former  may  be  on  the  stodc 
plan  or  on  the  nratnal  plan,  and  may  In* 
sure  anybody;  tiie  latter  la  on  the  asaesa- 
ment  plan  and  insnres  cmty  members;  BtaU 
V.  Inauramoe  Co^  58  O.  a  I,  IV  Longsdorfa 
Notes,  781. 

A  company  of  another  state  organized  for 
"insuring  lives  on  the  plan  of  assessment 
upon  surviving  members,"  without  limita- 
tion, does  not  come  within  the  class  of  com- 
panies provided  for  in  O.  C.,  ||  9427,  ef  mg. 
That  section  does  not  embrace  companies 
insuring  the  lives  of  members  for  the  benefit 
of  others  than  their  families  and  heirs; 
State  V.  Moore^  38  O.  8.  7,  m  Longsdorfs 
Notes,  948. 

Corporations  formed  under  G.  C.,  if  9427, 
et  aeq.,  though  not  subject  to  the  provisions 
of  Title  IX,  Division  III,  Chapter  I,  of 
the  General  Code  relating  to  life  insurance 
companies,  on  the  mutual  or  stock  plan,  are 
subject  to  all  the  general  provisions  of  Title 
IX,  Division  I,  Chapter  I,  of  the  (}eneral 
Code,  which  apply  to  corporations  formed 
for  purposes  other  than  profit:  State  r. 
Life  Association,  38  O.  8.  281,  HE  Longs* 
dorfs  Notes,  968. 

Corporations  organized  under  the  laws  of 
Ohio  are  of  two  elaaaea:  1.  Those  organized 
for  profit,  which  must  have  a  ci^>!tal  stock 
owned  by  stockholders.  2.  Those  organized  for 
purposes  other  than  for  profit  consisting  of 
members  associated  together  for  a  lawful 
purpose.  To  the  second  class  belong  cor- 
porations formed  under  the  provisions  of 
G.  C.,  S{  9427,  et  eeq.,  for  the  mutual  pro- 
tection and  relief  of  its  members  and  for 
the  payment  of  stipulated  sums  of  money 
to  the  family  or  heirs  of  deceased  members: 
State  T.  JAfe  AuooUiiiim,  88  O.  8.  £81,  m 
Longsdorfs  Notes,  968. 
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III.    LEGAL  RESERVE  LIFE 
INSURANCE. 

A.  OttPOBATio:?. 

1.  Formation. 

The  Bubscribers  to  the  stock  of  an  insur- 
ance company  organized  under  a  epecia) 
charter  granted  prior  to  the  adoption  of  the 
present  constitution,  gave  to  the  corporation 
their  secured  promissory  notes,  payable  on 
demand,  for  the  amount  of  the  ntock  by 
them  respectively  subscribed.  It  was  held 
that  the  notes  must  be  construed  in  con- 
nection with  the  nature  of  the  busineBs  of 
the  corporation,  and  in  view  of  the  object 
intended  by  the  parties  giving  their  notes. 
Thus  construed,  the  notes  were  intended  to 
be  payable  on  the  call  of  the  directors; 
and  the  statute  of  limitations  is  no  more 
available  as  a  defense  against  the  collection 
of  the  notes  than  it  would  have  been  against 
the  collection  of  the  subscriptions:  Kilbreath 
T.  Gaylord,  34  O.  S.  305,  III  Longsdorfs 
Notes,  717. 

Where  a  stockholder  executed  to  the  com- 
pany his  note  and  mortgage  in  payment  of 
his  stock  subscription,  the  stock,  under  the 
statute,  roust  be  regarded  as  paid  in.  and  the 
note  and  mortgage  as  given  for  money 
loaned  or  invested  by  the  company.  The 
liability  of  the  stockholder  on  the  note  and 
mortgage  is  not  less  than  that  of  any  other 
boTTOTer;  nor  do  his  rights  as  a  stockholder 
stand  on  any  better  tooting  than  tliose  who 
paid  for  their  stock,  but  borrowed  nothing 
from  the  company:  Inauronce  Co.  v.  Curtis, 
3n  O.  S.  348,  III  Longsdorfs  Notes,  788. 

a.  C,  1 8823,  does  not  provide  for  the 
incorporation  of  insurance  companies;  since 
their  organisation  is  especially  provided  for 
by  Division  3  and  Title  9  of  the  General 
Code:  State  V.  Live.  Rtock  Co.,  38  O.  S. 
347,  III  Longsdorfs  Notes,  074. 

Although  G.  C,  119339,  et  seq.,  under 
which  life  insurance  companies  intended  to 
transact  business  on  the  mutual  or  stock 
plan,  are  organized,  require  such  companies 
to  have  capital  stodc  and  stockholders;  and 
although  when  thus  organixed  they  have  no 
authority  to  transact  business  on  the  assess- 
ment plan,  the  want  of  such  authority  is 
not  a  consequence  of  their  having  capital  stock 
and  stockholders,  nor  of  want  of  power  in 
the  legislature  to  confer  it,  bnt  results  solely 
from  an  omission  of  the  legislature  to  clothe 
them  with  such  power:  State,  ex  ret.,  v. 
Matthews,  68  0.  S.  1,  TV  Longsdorfs  Notes, 
731. 

2.  Nature. 

In  1834,  the  legislature  of  Ohio  passed  an 
act  incorporating  the  Ohio  Life  Insurance  and 


Trust  Company,  with  power,  among  other 
things,  to  issue  bills  and  notes  until  1843. 
One  section  of  the  charter  provided  that 
no  higher  taxes  should  be  levied  on  the 
capital  stock  or  dividends  of  the  company 
than  are  or  may  he  levied  upon  the  capital 
stock  or  dividends  of  incorporated  banking 
institutions  of  the  state.  In  1836,  the  l^s- 
lature  passed  an  act  prohibiting  the  circula- 
tion of  small  bills.  This  act  provides  that 
if  a  bank  surrender  its  right  to  issue  such 
small  notes,  the  treasurer  should  collect  a 
tax  of  five  per  cent,  on  its  dividends  other- 
wise he  should  collect  twenty  per  cent.  The 
company  surrendered  its  rights.  Later  an 
act  was  passed  taxing  banks  the  same  as 
other  property.  It  was  held  that  there  was 
nothing  in  the  previous  legislation  to  exempt 
the  Life  Insurance  and  Trust  Company  from 
the  operation  of  this  act:  Trutt  Company 
V.  Debolt,  57  U.  S.  (16  How.)  416,  3  O.  F. 
D.  170. 

After  a  company  or  association  has  been 
organized  and  incorporated,  under  G.  C, 
11 9427,  et  aeg.,  tiie  members  thereof  are  those 
mutually  engaged  in  promoting  the  purposes 
of  the  organization,  and  who,  by  virtue  of 
their  relation  to  the  corporation  are  entitled 
to  the  mutual  protection  and  relief  provided, 
or  whose  families  or  heirs  are,  in  case  of 
death,  entitled  to  the  specific  relief  provided 
for  them;  State  v.  Life  Aaaociation,  38  0. 
S.  281,  III  Longsdorfs  Notes,  068. 

Where  it  is  undisputed  that  a  life  insur- 
ance company  is  a  stock  company,  the  fact 
that  the  impression  was  conveyed  by  its 
agents  that  it  was  doing  a  mutual  business, 
and  that  the  policy-holders  who  elected  to  take 
participating  contracts  had  written  in  their 
contracts  that  they  should  share  in  the  prof- 
its "as  apportioned  by  the  company,"  does 
not  transform  the  company  into  a  mutual 
company,  or  make  even  the  participating 
contracts  mutual  insurance  contracts,  or 
estop  the  company  from  treating  the  surplus 
fund  as  belonging  to  the  stockholders:  State, 
cx  Tel.,  V.  Insurance  Co.,  13  O.  0.  C.  (X.S.) 
40,  22  O.  C.  D.  262  [affirmed,  without  opin- 
ion. State,  ex  rel.,  v.  Insurance  Co.,  84  O. 
S.  4S0]. 

3.  FroMohiae. 

In  an  action  brought  b>y  the  state  in  quo 
tcarranto  against  an  insurance  company  for 
alleged  misuse  of  its  franchise,  a  court  can 
not  concern  itself  with  the  rights  of  policy- 
holders or  of  stockholders,  but  can  only  con- 
sider whether  some  public  mischief  is  be- 
ing done  or  threatened:  State,  ex  rel.,  v. 
Insurance  Co.,  13  O.  C.  0.  (N.S.)  40,  22  0. 
C.  D.  262  [affirmed,  without  opinion.  State, 
ex  rel.,  v.  Insurance  Co.,  84  O.  S.  4S0]. 
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ReBoii  can  not  be  liad  to  the  doctrine  of 
commii^ling  of  funds  to  show  misuse  of 
its  charter  privileges  by  a  life  insnrance 
company,  where  neitlier  contract,  law  nor 
usage  bas  required  the  company  to  keep  its 
funds  separate;  State,  ea>  rel.,  v.  Insurance 
Co.,  13  O.  C.  C.  (N.S.)  49,  22  O.  C.  U.  202 
[affirmed,  without  opinion.  State,  ea  ret.,  v. 
/nntrance  Co.,  84  O.  S.  459]. 

Where  it  is  undisputed  that  a  life  insur- 
ance company  is  a  stock  company,  the  fact 
that  the  impression  was  conveyed  by  its 
l^^ts  that  it  was  doing  a  mutual  business, 
and  that  policy  holders  who  elected  to  take 
participating  contracts  had  written  in  their 
contracts  that  they  should  share  in  the  prof- 
its "as  apportioned  by  the  company,"  does 
not  transform  the  company  into  a  mutual 
company,  or  make  even  the  participating 
contracts  mutual  insurance  contracts,  or 
estop  the  company  from  treating  the  surplus 
fund  as  belonging  to  the  stockholders:  State 
V.  Insurance  Co.,  13  O.  C.  C.  (N.S.)  49,  22 
O.  C.  D.  262  [affirmed,  without  opinion.  State, 
em  reL,  v.  Jnauranee  Co.,  84  0.  S.  459]. 

4.   PoKcrs  and  hiabUities. 

An  insurance  company  may  refuse  to  in- 
sure extra  hazardous  risks;  and  it  is  not  a 
non-user  of  the  franchise  of  the  insurance 
company  to  refuse  risks  of  such  extra  haz- 
ardous character:  State,  ea  rel.,  v.  Insurance 
Co.,  14  O.  6,  I  Longsdorf's  Notes,  653. 

An  insurance  company  has  no  power  to 
purchase  at  discount  the  notes  of  a  policy 
holder  who  has  suffered  a  loss  which  such 
an  insurance  company  has  refused  to  pay, 
in  order  that  it  may  use  such  notes  as  a 
set-off  against  such  policy  bolder;  such  note 
being  purchased  under  an  agreement  that 
the  insurance  company  may  return  such  note 
to  the  transferor  thereof  if  it  is  unable  to 
use  it  as  a  set-off;  Strava  v.  Insurance  Co., 
5  O.  S.  59,  II  Longsdorf's  Not<^.  1^7. 

If,  however  an  iuBurance  company  sells 
its  assets  to  another  insurance  company  in 
good  laith,  the  maker  of  the  note  which  i» 
thuB  sold  can  not  set  up  the  fact  that  such 
sale  was  unauthorized  as  a  defense  to  such 
note  in  the  bands  of  the  corporation  which 
had  purchased  it:  Ehrman  V.  Insuraitce  Co., 
36  O.  S.  324,  III  I-ongsdorf's  Notes,  787. 

Under  the  charter  of  the  Ohio  Life  Insur- 
ance and  Trust  Company,  tlie  discounting  of 
a  bill  of  exchange  at  a  higher  rate  of  inter- 
est than  was  allowed  1^  the  the  charter, 
rendered  such  hill  void  in  the  hands  of  the 
company:  Kilbreth  v.  Bates,  38  O.  S.  187, 
III  Longsdorf's  Xotes.  064  (following  Bank 
V.  Siraj/ne,  8  O.  2."i7.  T  Longsdorf's  Notes, 
432]. 


In  the  absence  of  any  statute  in  Ohio 
prohibiting  life  insurance  companies  from 
doing  an  employers'  liability  insurance  in 
this  state,  and  the  business  Uself  being  by 
statute  expressly  authorized;  a  life  insur- 
ance company  incorporated  and  organized 
under  the  laws  of  a  sister  state  and  empow- 
ered by  its  charter  to  engage  in  the  busi- 
ness of  employers'  liability  insurance,  may, 
by  the  comify  that  prevails  between  tiie 
statM,  be  lieensed  and  permitted  to  transact 
such  business  in  this  state,  although  our 
statute  has  not  in  express  terms  conferred 
upon  domestic  life  insurance  companies 
authority  to  engage  in  or  transact  that 
particular  kind  of  insurance:  State  v.  In- 
surance Co.,  69  O.  S.  317,  IV  Longsdorfs 
Notes,  968. 

Although  G.  C,  Si  9339,  et  seg.,  under 
which  life  insurance  companies  intended  to 
transact  business  on  the  mutual  or  stock 
plan,  arc  organized,  require  such  companies 
to  have  capital  stock  and  stockholders:  and 
although  when  thus  organized  they  have  no 
authority  to  transact  business  on  the  assess- 
ment plan,  the  want  of  such  authority  is 
not  a  consequence  of  their  having  capital 
stock  and  stockholders,  nor  of  want  of 
power  in  the  I^islature  to  confer  it,  but 
results  solely  from  an  omission  of  the- 
legislature  to  clothe  them  with  such  power. 
Notwithstanding  the  want  of  such  authority 
in  an  Ohio  corporation,  created  under  those 
sections,  yet,  as  the  powers  of  a  corporation 
depend  on  its  charter  and  the  laws  of  the 
state  where  it  is  organized,  if  the  charter  of 
an  insurance  company  created  in  another 
state,  together  with  the  laws  of  such  state, 
authorize  it  to  transact  business  on  the  as- 
sessment plan,  it  should  be  admitted  under 
G.  C,  §1  9435,  et  aeq.,  to  transact  business 
on  that  pian  within  this  state,  upon  its 
complying  with  G,  C,  %  9339  in  other  re- 
spects, although  it  may  have  capital  stock 
and  stockholders,  for  whose  benefit  it  was 
created:  State,  ex  rel.,  v.  Mattheics,  58  O. 
S.  1,  IV  Longsdorf's  Notes,  731. 

Only  the  company  issumg  a  policy  of  life 
insurance  can  take  advantage  of  the  fact 
that  the  payee  named  in  the  policy  is  not 
within  the  class  which  by  the  constitution 
of  the  company  is  entitled  to  take  the  bene- 
fit; and  where  a  policy  of  life  insurance 
was  valid  at  its  incqition  and  was  procured 
in  good  faith,  the  beneficiary  or  an  assignee 
may  hold  or  enforce  the  policy,  as  against 
the  clsims  of  the  executor,  notwitiistandinj^ 
neither  of  them  had  any  interest  in  the  life 
of  the  insured:  Insurance  Co.  v.  Qla»»  Co., 
13  O.  C.  0.  (NX)  220,  21  O.  C.  D.  685. 

\Mien  a  member  of  a  life  insurance  asso- 
ciation ratifies  a  transfer  of  its  assets  and 
obligations  to  another  company,  he  thereby 
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ceases  to  be  a  member  of  the  retiring  com- 
pany: Insurance  Go.  v.  Hare,  5  O.  C.  C. 
{N.S.)  348,  16  O.  C.  D.  197. 

A  life  insurance  association  can  not  affirm 
its  policy  in  part  and  repudiate  it  in  part, 
and  thus  confine  the  insured  to  one  of  the 
benefits  provided  for  therein,  when  the 
policy  makes  provision  for  two  benefits,  and 
the  insured  has  paid  for  the  right  to  elect 
between  them ;  ImturaiK^  Co,  v.  Hor**.  5 
O.  C.  C.  (N.S.)  348,  16  O.  C.  D.  197. 

The  trustees  of  a  mutual  life  insurance 
company  are  not  personally  liable  for  a 
dealj)  loss  upon  a  policy  issued  by  tbe  com- 
pany while  they  were  in  office  as  trustees: 
KeUej/  V.  Bender,  22  O.  C.  C.  144,  12  O. 
C.  D.  181. 

An  insuruioe  company  may  be  held  for 
libel  in  its  corpOTate  capacity:  Insurance 
Oo.  V.  Insurance  Co.,  5  Dec.  Rep.  521,  2 
Bull.  260. 

An  insurance  company  must  Hat  for  tax- 
atioD  all  notes  for  unpaid  balances  on  stock 
BubBcriptiona:  Inturatice  Co,  v.  LaRue,  22 
O.  S.  630,  ni  Longsdorfi  Notes,  107. 

6.    Capital  and  Investmenta. 

An  insurance  company  can  not  buy  pi  note 
given  by  a  policy  holder  whose  loss  it  has 
refused  to  pay,  in  order  to  use  such  note 
as  a  set-off  against  the  amount  due  on  his 
policy;  the  note  being  purchased  under  an 
agreement  tliat  it  is  to  be  returned  to  the 
transferor  if  it  can  not  be  used  as  bucIi 
set-off:  8trau8  v.  Insurance  Co.,  5  O.  S.  50, 
II  Longsdorf's  Notes,  157. 

A  life  insurance  corporation  purcliased  the 
assets  of  another  life  insurance  corporation 
and  in  consideration  thereof  agreed  to  as- 
sume its  risks  and  pay  its  debts.  Among 
the  assets  was  a  promissory  note,  which  was 
indorsed  by  the  selling  to  the  purchasing 
company.  It  w^s  held  that  in  an  action  on 
the  note  by  the  purchasing  company,  it  will 
be  presumed,  in  the  absence  of  any  averment 
to  the  contrary,  that  the  agreement  between 
the  companies  has  been  performed,  or  at 
least  that  it  has  not  been  abandoned;  and 
that  where  the  validity  of  the  note  is  ad- 
mitted, the  fact  that  the  agreement  between 
the  companies  is  unauthorized  by  their 
charters  is  not  a  defense  to  the  maker  of 
the  note.  Where  there  appears  to  be  no 
connection  between  the  taking  of  stock  by 
the  defendant  in  the  selling  company  and 
the  giving  of  the  note,  the  fact  of  his  being 
such  stockholder  will  not  affect  a  recovery 
on  the  note,  in  the  absence  of  any  showing 
that  the  transfer  of  the  note  was  to  his  in- 
jury or  prejudice  as  a  stockholder:  Ehrman 
T.  Insurance  Co.,  35  0.  S.  324,  TIT  Longs- 
dorf's Kotes.  787. 


Although  the  charter  of  a  life  insurance 
company  provided  that  its  "capital  stock 
and  funds  shall  be  invested  either  in  loans 
upon  bonds  and  mortgages  upon  real  estate 
of  double  the  value  of  the  debt  secured,  or 
in  loans  upon  or  purchase  of  United  States 
stocks  and  bonds,  bank  stocks,  or  stocks  and 
bonds  issued  by  any  of  the  states  of  this 
union,  or  by  municipal  or  other  corpora- 
tions," a  mortgage  to  such  company,  upon 
land  in  Ohio,  made,  acknowledged,  attested, 
delivered,  and  recorded,  as  required  by  the 
statutes  of  Ohio,  securing  a  promissory  note, 
given  in  consideration  of  a  loan  of  its  funds 
made  by  the  company,  is  valid;  and,  after 
condition  broken,  it  may  be  enforced  at  the 
suit  of  the  company:  Bank  v.  Insurance  Co., 
41  O.  S.  1,  IV  Longadorfs  Notes,  49. 

The  charter  being  silent  as  to  the  rate  of 
interest  to  be  chaif;ed  by  the  company  on 
its  loans,  a  stipulation  for  a  rate  hi^er 
than  fjie  muimum  fixed  by  the  usury  laws 
of  this  state  does  not  mvalidate  the  note.  The 
principal  and  interest  thereon,  at  the  legal 
rate,  may  be  collected:  Bank  v.  Insurance 
Co.,  41  0.  S.  1,  IV  Longsdorf's  Xotes,  40. 

If  a  stockholder  gives  his  note  secured  by 
mortgage  for  his  stock  subscription,  the 
transaction  must  be  regarded  as  a  payment 
of  the  stock  subscription  and  as  a  loan  of 
such  amount  to  the  subscriber,  secured  by 
mortgage:  Insurance  Co.  v.  Curtis,  35  O. 
S.  343,  III  Longsdorf's  Notes,  788. 

WTiere  a  subscription  to  the  stock  of  a 
corporation  is  paid  by  the  note  of  the  sub- 
scriber, money  subsequently  paid  by  the 
stockholder  to  the  corporation  for  the  pur- 
pose of  repairing  its  capital  stock,  under  an 
agreement  that  as  between  the  corporation 
and  its  creditors  the  payment  is  a  donation, 
but  as  between  the  stockholders  a  debt,  and 
upon  the  further  agreement  that  such  pay- 
ment is  to  be  regarded  ag  a  satisfaction 
pro  tanto  of  the  individual  liability  of  the 
stockholder  to  creditors,  can  not,  after  the 
corporation  has  become  insolvent,  be  set  off 
against  the  stock  note:  Insurance  Co.  v. 
Jones,  35  O.  S.  351,  III  Longsdorfs  Notes. 
789. 

A  mortgage  was  given  to  an  insurance 
company  carrying  on  business  under  the  act 
of  April  16,  1867  (S.  &  S.  218).  The  con- 
dition oi  the  mortgage  provided  for  demand 
of  payment  of  the  note  secured  by  the  mort- 
gage, by  the  auditor  of  state,  for  the  com- 
pany. It  was  not  a  condition  to  the  taking 
effect  or  validity  of  the  mortgage,  that  it 
should  be  deposited  with  the  auditor,  nor 
that,  if  it  should  be  so  deposited,  it  might 
not  be  surrendered  to  the  company  or  its 
assigns,  as  provided  for  in  the  statute  and 
was  held  that,  construing  the  mortgage  in 
connection  with   the  statute,  the  demand 
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might  be  made  hy  any  party  to  whom  the 
mortgage  belonged,  and  who  was  entitled  to 
collect  the  money  it  was  given  to  secure; 
and  that  the  provision  requiring  the  demand 
to  be  made  by  tiie  auditor  was  intended  to 
be  operative  only  in  case  the  mortgage  should 
be  deposited  with  him,  and  remain  under 
hifl  control  in  accordance  with  the  provisions 
of  the  statute ;  Iiuurance  Co.  v.  Curtig,  35 
0.  S.  343,  III  Longsdorfs  Notes,  788. 

A  deposit  with  ttie  superintendent  pro- 
vided for  in  G.  C,  S  9346,  is  for  the  security 
of  the  policy  holders  only  and  not  for  the 
security  of  the  general  creditors  of  the  in- 
surance company :  Falkcnbach  v.  Patterson. 
43  0.  S.  359,  iV  Longsdorfs  Notes.  171. 

Where  securities  have  been  deposited  with 
the  superintendent  of  insurance,  by  an  in- 
surance company,  to  be  held  by  such  super- 
intendent in  trust  for  the  benefit  and  protec- 
tion of,  and  as  security  for,  the  policy 
holders  of  such  company,  the  aRsignee  of 
such  company,  under  our  insolvent  laws,  can 
not  recover  such  securities  from  such  super- 
intendent without  first  showing  that  such 
company  is  no  longer  liable  to  any  of  its 
policy  holders.  It  is  the  official  duty  of  such 
superintendent,  in  the  event  that  such  com- 
pany becomes  insolvent,  to  act,  and  perform 
his  trust,  by  distributing  the  funds  so  de- 
posited with  him,  pro  rata  among  the  several 
policy  holders  and  when  their  just  claims 
shall  be  satisfied,  to  pay  the  balance,  if 
any,  to  the  company,  or  its  assignee  or  other 
successor:  Htate,  ex  rel.,  v.  Matlhctca,  64 
O.  S.  419,  IV  Longsdorfs  Notes,  874. 

Stocks  and  bonds  deposited  under  G.  C, 
I  R346,  are  taxable  in  the  same  manner  that 
other  property  is  taxable:  Assurance  Co.  v. 
Halliday,  126  Fed.  257,  61  C.  C.  A.  271.  14 
O.  F.  D.  73,  1  O.  L.  R.  643. 

The  accumulated  deferred  dividends  or 
undivided  nn^ta  of  a  life  insunince  com- 
pany form  no  part  of  the  reserve  funrl  of 
the  company,  and  are  not  a  debt  of  the 
company,  but  constitute  one  of  the  taxable 
atisets  of  the  company,  and  must  be  returned 
by  it  for  taxation:  Insurance  Co.  v.  flyntcka, 
5  0.  N.  P.  (N.S.)  255.  18  O.  D.  (X.P.)  1. 

Under  the  fourth  sub-division  of  O.  C, 
1 8357,  a  contract  whereby  the  insurance 
company  loans  more  than  the  reserve  value 
of  the  policy  upon  such  policy  is  invalid; 
and  a  provision  therein  that  if  such  loan  is 
not  paid  at  maturity  the  policy  upon  which 
the  loan  is  made  ahs^l  lapse,  is  of  no  effect: 
Hoover  v.  Inwrtmce  Co.,  7  O.  N.  P.  36B,  6 
O.  D.  (K.P.)  438. 

In  the  supreme  court,  however,  the  judg- 
ment was  modifled  by  deducting  the  sum 
borrowed  with  interest,  from  the  amount  of 
the  policy;  Insurance  Co.  T.  Hoover,  61  O. 
K  656. 


Accumulated  deferred  dividenda  or  un- 
divided profits  arising  on  life  rate  endow- 
ment policies  of  a  life  insurance  company 
are  not,  under  the  Ohio  statutes  of  taxation, 
to  be  considered  as  a  "1^1  bona  fide  debt 
owing"  by  the  insurance  onnpany,  and  can 
not  therefore  be  legally  deducted  from  the 
company's  "credits"  when  its  return  for  tax- 
ation is  made  up:  Hynicka  v.  Inturanee  Co., 
4  O.  N.  P.  (N.S.)  297,  17  0.  D.  (N.P.)  80. 

The  reserve  fund  of  a  life  insurance  com- 
pany can  not  be  considered  a  debt  owing  to 
the  policy  holders,  in  the  sense  that  it  may 
be  deducted  from  the  credits  and  thus  escape 
taxation:  Bynicka  V.  Insurance  Co.,  4  O.  If. 
P.  (N.S.)  297,  17  O.  D.  (N.P.)  80. 

If  an  insurance  company  has  power  to 

lend  its  surplus,  it  may  purchase  a  bill  of 

exchange:  Hank  v.  Insurance  Co..  12  O.  S. 
001,  II  Longsdorfs  Notes,  .58S. 

It  is  not  a  violation  of  a  charter,  which 
contains  a  clause  prohibiting  the  exercise 
of  banking  powers,  to  receive  money  on 
deposit:  State,  em  reU,  v.  /nsuiwice  Co.,  14 
O.  6,  I  Longsdorfs  Notes.  653. 

A  prohibition  in  the  charter  of  an  insur- 
ance company  which  forbids  it  to  engage  in 
the  trade  or  business  of  exchange  or  of 
money  brokers,  does  not  prevent  the  pur- 
chase of  a  bill  of  exchange  in  good  faith 
which  is  drawn  on  a  third  person  and  ac- 
cepted by  him:  Bank  V.  Ineurance  Co.,  12 
O.  R.  601.  II  Longsdorfs  Notes,  .585. 

The  (act  that  an  insurance  company  re- 
stricted its  loans  to  its  policy  holders,  and 
that  the  mortgagor  contracted  for  a  policy 
in  order  to  obtain  the  loan,  did  not  affect 
the  validity  of  either  note  or  mortgage: 
Bank  V.  Inauranee  Co.,  41  O.  8.  1.  IV  Longs- 
dorfs Notes,  40. 

Participating  policy  holders  in  a  life  in- 
surance company  may  maintain  an  action  in 
equity  to  conserve  for  their  -benefit  a  sur- 
plus fund  accumulated  under  the  by-laws 
of  the  company  for  their  ben^t  from  earn- 
ings of  participating  policies:  Bell  v.  In- 
surance  Co.,  14  0.  C.  C.  (N.S.)  385.  23  O. 
C.  D.  89  [reversed,  without  opinion.  Insur- 
ance Co.  V.  Bell,  87  0.  S.  475]. 

A  life  insurance  company  which  has  a 
surplus  derived  from  non-participating  poli- 
cies may  capitalize  such  surplus  and  issue 
capital  stock  therefore,  even  if  it  has  not 
kept  any  record  of  its  receipts  and  losses  as 
between  participating  and  non-participating 
policies:  State,  em  rel.,  v.  InMuranee  Co.,  84 
O.  S.  459. 

Policy  holders  in  an  insolvent  life  com- 
pany can  resort  to  tiie  deposit,  though  com- 
posed of  accommodation  securities,  without 
first  exhausting  the  stockholder's  lisbility: 
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FalkMbaeh  t.  Paiienon,  48  O.  B.  S69.  IV 
Longwlorri  Notes,  171. 

6.  Dividends. 

The  fact  that  the  directors  are  forhidden 
to  declare  dividend*  out  of  the  reserve  fuad, 
can  not  of  itself  make  it  a  debt  due  the 
policy  holders:  Hynicka  T.  Inturance  Co.,  4 
0.  N.  P.  (N.S.)  297,  17  O,  D.  (N.P.)  80. 

Partieipating  policy  holders  in  a  life  in- 
surance eompuiy  may  maintain  a  elan  Huit 
in  equity,  although  they  are  not  ttock- 
holdera,  uad  the  right  is  contractual  to  com- 
pel the  company  to  preaerre  a  surplus  fund 
aoenmnlated  for  their  boieftt  from  earnings 
of  partidpattng  ptdicies,  for  it  is  not  possible 
to  estimate  their  money  damages:  B«U  v. 
/Mdnmoe  Co.,  14  0.  G.  C.  (N.S.)  385>  23 
O.  O.  D.  M  [revened,  vitiioat  opinion,  In- 
mmmee  Oo.  T.  BOl,  B7  O.  8.  476]. 

It  is  no  d^ense  to  an  action  brought  to 
oonserve  a  surplus  fund  aeenmulated  by  en 
insurance  company  out  of  the  earnings  of 
participating  policies,  and  brought  by  and 
on  behalf  of  all  of  said  participating  share- 
holders that  the  supreme  court  in  an  action 
in  quo  ioarranto  {State,  ea  rel.,  t.  Inauranoe 
Co.,  84  0.  S.  460  [reversed,  without  opinion, 
Inturance  Co.  v.  Bell,  87  0.  8.  475] ,  brought 
by  the  attorney  general  against  the  corpora- 
tion for  the  purpose  of  testing  the  right  of 
the  company  to  declare  a  dividend  to  its 
stockholders  out  of  said  surplus  fund,  has 
refused  the  relief  prayed  for,  the  participat- 
ing policy  holders  not  being  parties  to  said 
action:  Belt  T.  Inmrance  Co.,  14  O.  C.  C. 
(N.S.)  38S.  23  0.  C.  D.  69. 

A  policy  entitled  to  dividend  credits,  be- 
ing converted  into  a  paid-up  policy  after 
nine  years,  had  been  credited  with  dividends 
on  the  last  five  premiums.  The  assured 
claimed  dividends  on  the  first  four.  Hie 
only  evidence  for  this  was  a  circular  of  the 
secretary  sent  to  a  third  person  stating  that 
yearly  dividends,  as  heretofore,  were  aban- 
doned, because  impracticable.  The  charter 
showed  that  the  directors  were  to  regulate 
dividends.  It  was  held  that,  the  circular 
was  not  evidence  that  any  dividend  payable 
on  this  policy  had  been  declared.  The  pol- 
icy was  entitled  only  to  dividends  declared 
by  the  directors  as  payable  on  it;  no  omis- 
sion to  declare  a  dividend  to  which  the  pol- 
icy was  entitled  being  averred:  Insurance 
Co.  T.  Hamilton,  41  O.  B.  274,  IV  Longsdorf's 
Notes,  01. 

A  policy  stipulated  that  a  due  proportion 
of  each  year's  surplus  would  be  returned. 
It  was  forfeited  for  non-payment  of  premi- 
ums, and  it  is  now  claimed  that  if  the 
company  had  not  retained  a  large  part  of 
the  surplus  to  create  a  fund  to  pay  enormous 


salaries  the  earnings  would  have  paid  the 
premiums.  It  was  held  that  this  constituted 
no  ground  to  relieve  against  the  forfeituret 
If  a  policy  holder  can  compel  a  fuller 
distribution  by  proper  suit,  he  has  no  prop- 
erty in  undivided  surplus  or  dividends  not  de- 
clared; accordingly,  the  express  contract  to 
pay  premiums  is  not  affected.  Therefore  in- 
terrogatories as  to  surplus  and  salaries  are 
demurrable:  Jot%es  T.  Insurance  Co.,  10  Dec. 
Rep.  631,  22  BulL  318. 

A  jury  having  found  that  the  policy  holder 
did  rely  upon  the  representations  so  made 
to  him  as  to  profits,  their  finding  will  not 
l>e  disturbed  on  the  ground  that  the  r^re- 
sentations  were  so  extravagant  and  the  re- 
turns so  large  as  to  constitute  notice  to  a 
reasonable  person  as  to  their  falsity  and 
negative  any  weight  to  rely  thereon :  Life  Ac- 
svronoe  Oo.  v.  Statler,  1  0.  C.  C.  A.  1  [af- 
firmed, without  opinion,  Life  Aaawramee  Co, 
V.  Btathr,  88  O.  B.  ..]. 

7.   Annual  Btatemmt  and  Taaation. 

If  the  secretary  of  an  insurance  company 
makes  oath  to  a  false  statement,  his  criminal 
liability  is  not  affected  by  the  fact  that 
president  or  vice-president  did  not  swear 
thereto:  State  v.  Milford,  12  0.  D.  (K.P.) 
665. 

If  an  insurance  company  in  its  tax  rate 
places  a  certain  amount  under  the  heading 
"re-insuranee  fund  and  all  other  policy  obli- 
gations'* and  ft  tax  inquisitor  furnishes  the 
auditor  with  information  showing  that  certain 
items  thus  included  and  subject  to  taxation, 
such  information  does  not  as  a  matter  of  law 
extend  to  other  items  also  subject  to  taxa- 
tion which  the  company  had  included  under 
such  heading;  and  if  the  tax  inquisitor  sub- 
sequently disravers  such  remaining  items 
and  causes  them  to  be  placed  upon  the  tax 
duplicate  and  oompensation  for  such  services 
is  paid  to  him  it  can  not  be  reravered: 
State,  em  rel.,  t.  Morganthaler,  20  0.  D. 
(N.P.)  76,  7  O.  L.  K.  106. 

Taxes  may  be  recovered  by  the  state  on 
premiums  collected  by  a  foreign  insurance 
company  from  policy  holders  in  Ohio,  where 
the  petition  alleges  that  the  said  premiums 
were  paid  to  the  said  company  "in  the  state 
of  Ohio  by  policy  holders  by  depositing  the 
same  within  the  mails  in  the  state  of  Ohio 
at  its  request,  addressed  to  it  at  the  home 
office  in  the  state  of  New  York,  and  which 
premiums  were  carried  by  the  mails  to  the 
said  home  office  of  said  company":  State  v. 
Insurance  Co.,  13  O.  C.  C.  (N.S.)  113,  22 
O.  C.  D.  61. 

Insurance  companies  are  taxable  on  notes 
given  for  the  unpaid  balance  due  on  stock 
subscriptions:  Insurance  Co.  T.  La  Rue,  22 
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O.  S.  080,  in  liongidorri  Notes.  107  [af- 
flrmiiig  IfuitroHoe  Co.  t.  La  Rue,  13  Deo. 
Bep.  870,  8  a  S.  C.  R.  236]. 

NotM  for  rabieription  to  fotir-flftlis  of 
the  ei^ital  atoelc  of  inmu-ance  eompanicB 
fbnned  under  tiie  acts  of  1856  and  1865 
and  paynble  onljr  on  ealls,  were  not  taxable 
as  eredita.  They  beeame  taxable  in  1860, 
but  not  to  a  ecnnpany  dieiolTed  aoon  after 
without  ever  having  d<me  buiineu  on  the 
basis  of  each  notes.  Contra,  where  a  bene- 
fit has  been  realized  from  them  sinoe  I860: 
Iiuturanee  Co.  t.  La  Biu,  13  Dec.  Rep.  1020, 
8  G.  8.  0.  R.  403. 

The  reserve  fund  of  a  life  iosuraaee  com- 
pany can  not  be  considered  a  debt  owing  to 
the  policy  holders,  in  the  sense  that  it  may 
be  dedueted  from  the  credits  and  thus  escape 
taxation;  Bynieka  T.  Jnturance  Co.,  4  O. 
N.  P.  (N.8.)  207,  17  0.  D.  (N.P.)  80  [af- 
flnned,  without  opinion.  Insurance  Co.  v. 
Hymcifca,  78  O.  8.  432]. 

The  accumulated  deferred  dividends  or 
undivided  profits  of  a  life  insurance  com- 
pany form  no  part  of  the  reserve  fnnd  of 
the  company,  and  are  not  a  debt  of  the 
company,  but  constitute  one  of  the  taxable 
assets  of  the  company,  and  must  be  re- 
turned by  it  for  taxation:  Insurance  Co.  v. 
Sifnieka,  6  O.  N.  P.  (N.S.)  255,  18  O.  D. 
(N.P.)  1  [a£Brming  Bynieka  v.  Insurance 
Co.,  4  0.  N.  P.  {N.S.)  297,  17  O.  D.  (N.P.) 
80;  affirmed,  without  opinion,  Insunnnee  Co. 
v.  Bynieka,  78  0.  S.  432].    See  also  Taxa- 

TZOH. 

B.  Afpuoation. 
1.  Misrepresentation. 

(a)  Constitutionatity  of  Statutory 

Prov^ona. 

O.  C,  1 0301,  providing  that  certsin  false 
answers  in  an  application  shall  be  Imma- 
terial, is  valid  and  oonstitnticmal:  /nsur- 
OAOS  Co.  T.  Warren,  60  O.  8.  45,  XV  Longa- 
dorfs  Notes,  750  [afBrmed,  by  the  supreme 
court  of  tdie  United  States,  in  Inaummce  Co. 
V.  Warren,  181  U.  8.  73,  16  0.  P.  D.  856]. 

See  to  the  same  effect,  /luunmce  Co.  v. 
Blocfti,  18  O.  C.  a  224,  6  0.  C.  D.  166. 

(b)  Scope  and  Effect  of  Statutory 

Provisions. 

0.  C,  S  0391,  is  to  be  regarded  as  a  part 
of  all  policies  of  life  insurance  issued  after 
its  enactment:  Insurance  Co.  v.  Sickles,  2 
O.  C.  C.  {N.S.)  222,  13  O.  C.  D.  504. 

(e)    What  Insurance  is  Within  Statute. 

A  company  doing  business  of  life  and  ac- 
cident insurance,  unless  it  is  an  assessment 


company,  comes  within  the  purview  of  ti. 

C,  1 0301  and  the  following  section,  relating 
to  answers  made  hy  the  insured  to  questions 
submitted  at  the  time  of  hia  applieatum, 
and  to  the  status  of  the  polii^  after  three 
annual  premiums  have  been  paid:  Inturamoe 
Co.  T.  Sadler,  8  O.  N.  P.  (N.S.)  305,  16  a 

D.  (NJ*.)  187,  1  Hoeea,  280  [affirming  Say 
Ur  V.  /nntranee  Co.,  1  O.  N.  P.  {N.S.)  217, 
14  O.  D.  (NJ*.)  70]. 

Ben^cial  and  fraternal  organisatioiu  are 
not  within  the  scope  of  G.  C,  i  0391 :  Inntr- 
anee  Co.  T.  Bumkm,  3  O.  a  C.  (NJ3.)  266, 
13  O.  0.  D.  487. 

A  foreign  insurance  company  which  iasnes 
a  policy  to  a  resident  of  Ohio  is  within  tiie 
provisions  of  O.  C,  S  0301 :  Intunme*  Co.  t. 
Block,  12  O.  0.  C.  224,  6  O.  0.  D.  166. 


(d)    Covenant  Waiving  Statute. 

A  covenant  in  a  policy  of  life  insurance 
which  attempts  to  waive  the  provisions  of 
G.  C,  {0301,- as  by  providing  that  the  policy 
shall  be  governed  by  the  laws  of  another 
state,  is  invalid:  Insurance  Co.  v.  Block, 
12  O.  C.  G.  884,  6  O.  C.  D.  166. 


(e)    Effect  of  Miarepreeentation. 
(oa)    Before  Statute. 

When  a  life  policy  is  issued  and  accepted 
upon  the  expressed  condition  that  the  an- 
swers and  statemeots  of  the  application  are 
warranted  true  in  all  respects,  and  that  if 
the  policy  be  obtained  by  any  untrue  answer 
or  statement,  or  by  Euiy  fraud,  misrepresenta- 
tion, or  concealment,  "the  policy  shall  be 
absolutely  null  and  void,"  and,  as  to  matters 
material  to  the  risk,  some  of  the  answers 
and  statements  are  untrue  in  fact,  though 
made  without  actual  fraud  and  under  an 
innocent  misapprehension  of  the  purport  of 
the  quesUons  and  answers,  no  contract  of 
insurance  is  thereby  made,  and  the  policy 
does  not  attach,  but  it  ia  void  ab  initio. 
When,  for  such  a  policy,  premium  has  been 
paid  by  the  applicant  to  the  insurance  com- 
pany, such  payment  may  be  recovered  back: 
Insurance  Co.  v.  Pyle,  44  0.  S.  10,  IV  Longs- 
dorfs  Notes,  101. 

A  representation  that  the  father  of  the 
applicant  died  from  drinking  cold  water 
when  he  was  ha.ted,  when  it  was  caused 
by  typhoid  pneumonia,  caused  so  by  using 
cold  water,  is  not  false:  Insuramoe  Co.  v. 
Beif,  7  Dec.  Rep.  200.  1  BulL  200  [reversed 
on  other  grounds.  Insurance  Co.  v.  Beif,  36 
0.  8.  506,  ill  Longsdorfs  Notes,  877]. 

A  denial  of  having  had  certain  diseases  is 
not  a  misrepresentation  unless  there  were 
symptoms  reasonably  indicating  them:  In- 
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nmMoe  Co.  v.  B«if,  7  Dec  Bep.  200,  1  Bull. 
290. 

Whether  a  representation  that  the  appli- 
cant had  no  Bickness  or  disease  during  the 
last  seven  years  is  false,  when  he  was  treated 
for  a  tumor  for  nine  months,  but  it  did 
not  interfere  with  his  business,  and  there 
is  evidence  both  that  it  was  cancerous,  and 
innocent,  is  for  the  jury:  Insurance  Co.  v. 
Oheever,  7  Dec  Bep.  264,  2  BulL  19  [other- 
wise reversed.  Insurance  Co.  v.  Cheever,  38 
O.  S.  201,  m  Longsdorf's  Notes,  840]. 

A  question  as  to  what  sickness  or  diseases 
the  applicant  has  had  in  the  last  seven  years 
does  not  mean  temporary  or  functional  dis- 
orders* but  those  affecting  general  health 
and  longevity  or  are  constitutional:  Cheever 
T.  /MuroNoe  Co.,  8  Dec  Bep.  175,  6  Bull. 
196. 

A  specific  question  about  cancer  being 
asked,  a  general  question  as  to  what  diseases 
the  appl^iant  has  had  may  be  deemed  by 
him  to  relate  to  those  other  than  eancer: 
Ohwver  T.  Inauranee  Co.,  8  Dec  Bep.  17S, 
6  BuU.  196. 

Spreeing  periodically  and  habitually, 
though  with  abstinence  in  the  intervals, 
makes  false  a  representation  that  assured 
is  and  always  was  temperate  in  the  use  of 
liquors,  and  by  a  clause  in  the  policy  avoids 
the  insurance:  Insurance  Co.  T.  Holterhoff, 
13  Dec  Rep.  961,  2  C.  S.  C.  B.  379. 

To  a  question  and  answer  "where  has  the 
party  resided,  summer  and  winter,  during 
the  last  ten  years,"  an  answer,  "Cincinnati," 
is  not  false  if  his  home  was  always  there, 
though  he  served  as  a  surgeon  during  the 
war,  especially  where-  the  application  also 
states  Uiat  he  had  been  a  surgeon  in  the 
U.  S.  volunteers:  Bonner  v.  /nninmce  Co., 
8  Dec  Rep.  697,  9  Bull.  219. 

A  question,  have  you  had  certain  diseases, 
as  far  as  you  know,  calls  for  knowledge  and 
not  fact.  But  have  you  had  any  disease  in 
the  past  seven  years,  calls  for  fact,  and  on 
answer  not  substantially  correct  avoids  the 
policy,  though  believed  to  be  true:  Cheever 
T.  Insurance  Co.,  6  Dec  Bep.  268,  4  Am. 
L.  Bee.  156. 

If  a  question  in  the  application  enumerates 
many  diseases,  and  the  assured  denies  hav- 
ing had  any  of  them,  he  is  presumed  to 
comprehend  what  he  signed,  but  may  show 
that  the  agent  read  them  from  a  paper  in 
his  hands,  and  that  assured  did  not  know 
what  diseases  were  named:  Cheever  v.  In- 
surance Co.,  6  Dec.  Rep.  268,  4  Am.  L.  Rec. 
166. 

Answers  to  questions,  if  amounting  only 
to  representations,  must  be  material  as  well 
as  untrue  to  avoid  the  policy.  But  if  the 
policy  provides  that  it  shall  be  null  if  the 
answers  are  untrue,  they  are  made  material 


by  contract,  and  the  question  of  materiality 
is  not  to  be  left  to  the  jury:  Bolterhoff  v. 
Inaurmce  Co.,  6  Dec  Rep.  141,  3  Am.  L. 
Rec  272. 

(bb)    After  Statute 

iaaa)    What  Constitutes  Misrepresen- 
tation. 

To  constitute  the  answer  to  an  interroga- 
tory in  an  application  for  a  policy  of  life 
insurance  a  defense  to  a  recovery  on  such 
policy,  it  must  be  clearly  proved  that  such 
answer  was  willfully  false,  and  was  fraud- 
ulently made,  that  it  is  material,  and  in- 
duced the  company  to  issue  the  policy  upon 
it,  that  but  for  such  answer  the  policy  would 
not  have  been  issued,  and  that  the  agent 
and  company  bad  no  knowledge  of  the  falsity 
or  fraud  of  such  answer;  Insurance  Co.  v. 
Eowle,  62  0.  S.  204,  IV  Longsdorf  s  Notes, 
831. 

An  answer  setting  up  a  defense  of  fraud 
on  the  part  of  the  insured  in  the  matter 
of  his  answers  made  at  the  time  of  filing 
his  application,  must  allege  willful  falsity, 
fraud,  materiality,  want  of  knowledge  on 
the  part  of  the  agent  taking  the  insurance, 
and  the  issuance  of  the  policy  upon  the 
faith  of  the  answers  so  made:  Insurance  Co. 
V.  Sayler,  2  0.  N.  P.  (N.8.)  305,  15  O.  D. 
(N.P.)  137  [affirming  Sayler  v.  Insurance 
Co.,  1  O.  N.  P.  (NJS.)  817,  14  0.  D.  (NJ.) 
79]. 

There  is  a  failure  to  establish  fraudulent 
intent  by  testimony  which  merely  Atmt 
that  one  who  was  practically  blind  in  one 
eye  and  the  sight  of  the  otha  ^e  was  im- 
paired, a  defect  which  was  i^parent  to  all 
who  met  him,  gave  answers  to  the  effect 
that  be  was  in  sound  condition  mentally  and 
physieally,  and  was  not  suffering  from  any 
bodily  inflimity  or  disorder:  /fwuroHoe  Co. 
V.  BavUr,  2  O.  N.  P.  <N.S.)  305.  16  0.  D. 
(NJ.)  137  [affirming  Bayltr  v.  Insurance 
Co.,  1  O.  N.  P.  (N.S.)  217,  14  O.  D.  (N.P.) 
79]. 

Under  the  saving  provisions  of  Q.  C, 
§9391,  an  insurance  company  in  order  to 
avoid  a  policy,  on  the  ground  of  false  an- 
swers in  the  application,  must  establish 
clearly  that  the  answers  made  by  the  in- 
sured were  willfully  false;  that  they  were 
fraudulently  made;  that  they  were  material; 
that  they  induced  the  company  to  issue  the 
policy;  that  but  for  such  answers  the  policy 
would  not  have  been  issued;  and,  that  tlie 
agent  of  the  company  had  no  knowledge  of 
the  falsity  or  fraud  of  such  answers:  /fuur- 
ance  Co.  v.  Sickles,  2  O.  a  0.  (N.8.)  222, 
13  O.  C.  D.  694. 
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See  to  the  lame  effect:  Life  Aasociation  v. 
Draddy,  8  O.  N.  P.  140,  10  O.  D.  (N.P.) 
691. 

Falw  ftBiwen  in  the  application  are  no 
defenae  without  clear  proof  that  they  were 
willfnlly  and  fraudulently  (alBe,  and  were 
material,  and  that  the  policy  would  not  have 
been  made  but  for  them,  and  that  the  com- 
pany bad  no  knowledge  of  the  falsity.  G. 

C,  i  0301  is  constitutional,  and  tlie  policy 
mart  be  read  as  if  it  were  copied  therein; 
InsuTance  Co,  t.  Warren,  60  O.  S.  45,  IV 
LongsdorTa  Notes,  759. 

An  assured,  in  making  health  certificates 
for  reinstatement  under  a  lapsed  policy  of 
life  insurance,  certified  "I  am  now,  to  the 
best  of  my  knowledge,  in  the  same  sound 
condition  of  health  as  when  last  examined 
by  the  physician  of  the  Ohio  Mutual  Life 
Association.  I  have  not  now,  and  have  not 
since  said  examination,  any  illness  or  in- 
jury, nor  any  medical  treatment,  or  ail- 
ment affecting  my  health,  so  far  as  I  Icnow," 
was  not  required  to  set  forth  an  illness  or 
injury,  a  mere  indisposition,  for  instance, 
which  did  not  affect  his  sound  health,  as 
above  defined;  and  the  same  rule  is  appli- 
cable to  statements  regarding  medical  attend- 
ance, which  in  order  to  be  required  to  be 
set  forth,  must  have  been  with  respect  to 
an  illness,  injury  or  ailment  affecting  sound 
health:  Draddy  T.  Life  AsBOciation,  8  O.  X. 
P.  140,  10  O,  D.  (N.P.)  591. 

Under  foreoging  rules,  a  failure,  in  mak- 
ing such  certificates,  to  set  forth  the  fact 
that  assured  bad  suffered  from  a  stomach 
disorder,  of  a  more  or  less  serious  nature, 
does  not  avoid  the  policy  where  the  evidence 
fails  to  show  that  assured  was  told  by  any 
of  his  physicians  that  th«  malady  was  seri- 
ous, or  that  he  knew  he  was  being  treated 
for  serious  trouble,  and  it  appears  that  he 
was  not  confined  to  his  bed,  but  was  able 
to  pursue  his  ordinary  vocations:  Life  Asso- 
datum  T.  Draddy,  8  O.  N.  F.  140,  10  O. 

D.  (N.P.)  691. 

In  life  insurance  "sound  health"  means 
that  state  of  health  which  is  free  from  dis- 
ease or  ailment  that  seriously  affects  the 
general  healthfulnes  of  the  system;  not  a 
mere  indisposition:  Life  Inturance  v.  Drad- 
dy, 8  0.  N.  P.  140,  10  O.  D.  (N.P.)  591  [fol- 
lowing Insurance  Co.  v.  Howie,  62  O.  S. 
204,  IV  Longsdort's  Notes,  831]. 

A  material  fact,  as  applied  to  statements 
made  by  assured  in  his  application  for  in- 
surance is  one  which  is  substantial  and 
which,  if  communicated  to  the  insurer,  would 
either  induce  him  to  decline  the  insurance 
altogether  or  not  to  accept  it  unless  at  a 
higher  premium;  or  any  fact  the  knowledge 
of  which  would  naturally  influence  the  in- 
surer in  making  the  contract  or  in  esthnat- 


ing  the  d^ee  or  character  of  the  risk  or 
in  fixing  the  rate  of  insurance:  Hammer  v. 
Intwranoe  Co.,  49  BulL  140;  Mierits  v.  /»• 
«imi«e«  Co.,  8  O.  N.  P.  422.  11  O.  D.  (N. 
P.)  769. 

A  falw  atatement  In  an  application  for 
life  inmranee  that  the  insured  had  no  other 
insurance  on  his  life  will  not  defeat  the 
policy  ontesa  the  company  was  ignorant  <rf 
the  fact  and  nnku  It  was  willfu]y  false  and 
frandnlentiy  made  and  was  matnlal  and 
induced  the  company  to  iame  the  polu?: 
MieritM  T.  Inturanoe  Co^  8  0.  N.  P.  422, 
11  0.  D.  (N.P.)  769. 

The  fact  that,  in  an  application  for  life 
insurance,  parties  falsely  represented  them- 
selves OS  husband  and  wife  will  not  defeat 
the  policy,  if  at  the  time  they,  in  good  faith, 
believed  themselves  to  be  such:  Mieritw  t. 
Insurance  Co.,  8  O.  N.  P.  422,  11  O.  D.  <N. 
P.)  759. 

False  statements  as  to  the  condition  of 
health  made  by  an  insured  to  revive  a 
lapsed  policy  will  render  the  policy  void  if 
such  statements  were  the  inducement  to  such 
revival:  Baker  v.  Insurance  Co.,  6  0.  N. 
P.  (N.S.)  888,  18  O.  D.  (N.P.)  42«. 

In  a  salt  npon  a  policy  of  life  insurance, 
the  defense  of  fraud  in  the  procuring  of 
the  insurance  must  be  regarded  as  stutaLied, 
where  tiie  insured,  who  died  within  a  few 
months  after  the  polf<7  was  issued  from  the 
effects  of  enlargement  of  his  spleen  to 
twenty-six  times  ita  normal  size,  failed  to 
disclose  his  condition  to  the  yniTff'"^"g 
physician,  although  three  physicians  had  told 
him  of  the  bad  oondition  of  hia  health,  oat 
of  whom  had  refused  to  pass  him  for  life 
insurance,  and  one  hod  told  him  he  had 
heart  disease,  and  one  had  discovered  the 
enlargement;  and  this  is  true,  notwithstand- 
ing the  examining  physician  failed  to  dia- 
cover  his  condition  and  numerous  acquaint- 
anees  testified  to  his  apparent  good  health: 
Insurance  Co.  T.  WJUttaker,  7  0.  G.  C.  (N. 
S.)  1,  18  O.  C.  D.  088. 

Statements  as  to  the  following  matters, 
In  an  application  for  insurance,  are  material, 
and  false  answers  relative  to  same  will  avoid 
the  policy :  "Good  health,"  "consulting 
physicians,"  "disease  of  genital  organs  or 
urinary  organs,"  "fits,  convulsions,  hesil- 
aches,  severe  or  frequent,"  "loss  of  consciouB- 
nesB,  tumors,  etc.,"  "illness,  ailment  or  injury 
not  mentioned,"  "other  insurance,"  "trea^ 
ment  in  hospital,"  "anything  in  physical 
condition,  family  history  or  personal  habits 
tending  to  shorten  life":  Hess  v.  Lodte*  of 
Maccabees,  4  O.  L.  R.  30. 

Where  the  assured  stated  in  his  written 
application  to  the  company  for  a  policy  of 
life  insurance,  that  he  did  not  use  intoxicst- 
Ing  liquors  at  all  but  was  a  total  obstaiBcr 
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A  misBtatement  as  to  age  was  a  defease 
by  domestic  companiea  sued  for  back  pre- 
miums on  refusal  to  continue  the  insur- 
ance. The  act  of  1872,  as  amended  in  1873> 
modified  the  general  act  only  by  depriving 
foreign  companies  obtaining  leave  to  do  busi- 
ness in  Ohio  of  the  right  to  set  up  untrue 
statements  as  to  age.  (See  now  O.  C, 
8  9392)  :  Lowe  v.  Insurance  Co.,  41  0.  S. 
273,  IV  Longsdorf's  Notes,  61  [affirming 
Lowe  V.  Insurance  Co.,  8  Dec.  Rep.  1088, 
10  Am.  L.  Reo.  313;  Loioe  v.  itMuronce  Co., 
8  Dec.  Rep.  247,  fl  Bull.  668]. 

Age  is  only  material  as  affecting  the 
amount  of  premium,  and  if  it  is  by  mistake 
stated  OS  29  instead  of  39  the  brai^ciary 
may  collect  a  proportionate  part  of  the 
policy,  or  could  pay  •  in  the  deficiency  or 
abate  it  from  the  insurance  and  collect  on 
the  whole:  Inturunce  Co.  t.  Goodalt,  fi  Dec 
Rep.  160,  8  Am.  L.  Rec  388. 

(ccc)    Burden  of  Proof. 

In  an  action  upon  an  accident  policy  in 
which  the  insurance  company  raises  the  de- 
fense that  the  answers  were  willfully  false 
and  fraudulently  made,  etc.,  the  burden  is 
upon  the  defendant  to  establish  such  allega- 
tions. The  mere  omission  of  statements,  or 
a  mere  error  in  statements  made,  does  not 
affect  the  validity  of  the  policy:  Insurance 
Co.  V.  Bicklea,  2  0.  0.  0.  (N.S.)  222,  13 
O.  C.  D.  594. 


from  the  same,  which  statements  were  un- 
true, such  statements  under  G.  C,  i  9391, 
will  not  defeat  the  right  to  recover  unless  it 
be  clearly  proved  that  the  8tat«naits  were 
not  only  willfully  lobe  and  (raudulently 
made,  but  that  the  same  were  material  and 
induced  the  ocmpany  to  issue  the  policy: 
/MMfWMoe  Co.  V.  Risley,  22  O.  C.  C.  160,  12 
0.  0.  D.  186;  following  Insurance  Co.  v. 
Wamn,-  59  0.  8.  45,  IV  Longsdorf's  Notes, 
769. 

Where  the  assured  answered  in  the  ap- 
plication that  he  did  not  use  intoxicating 
liqoor  at  all,  in  any  quantities  or  of  any 
character,  which  answers  were  untrue,  it  was 
error  for  the  court  to  charge  the  jury  "that 
lor  a  man  to  oeeasionally  use  intoxicating 
Uqnor  or  to  use  it  in  moderation  and  an 
oeeaeional  indolgenee  to  exeees  does  not  ren- 
der a  peratm  an  intemperate  man*':  iimir- 
onoe  Co.  t.  Bialey,  22  O.  C.  C.  160,  12  0.  D. 
186. 

Qaestlons  and  answer^  Has  he  ever  been 
intemperate  1  no;  is  he  now  ol  temperate 
habits?  yes,  do  not  refer  to  oecuicmal  uprees 
on  the  one  hand,  nor  are  they  confined  on 
the  other  to  daily  indulgence:  Intunmee 
Co.  T.  Re^,  8G  O.  8.  S96,  UI  Longsdorfe 
Notes.  877. 

A  schedule  of  warranties  attached  to  a 
policy  of  insurance,  while  no  part  of  the 
contract  of  insurance,  will  nevertheless  be 
regarded  as  counter  agreenients  on  the  part 
of  the  insured  made  in  consideration  of  the 
issuing  of  the  policy;  and  such  warranties 
are  within  the  contemplation  of  G.  C, 
I  9301,  providing  that  no  answer  to  an  ap- 
plication for  insurance  shall  bar  recovery, 
unless  it  appear  that  it  was  willfully  false, 
and  but  for  such  answer  the  policy  would 
not  have  been  issued:  Insurance  Co.  v. 
Bomea,  16  0.  &  a  (N.S.)  407. 

{hhh)    Effect  on  Beeovery  of  Premiums. 

If  a  married  woman  who  obtains  insur- 
ance On  her  husband's  life,  without  his  con- 
sent, conceals  such  fact  from  the  insurance 
company  knowing  that  his  consent  is  neces- 
sary, she  can  not  subsequently  recover  pre- 
miume  paid  tbereon:  Marlmg  T.  Inaurance 
Co^  6  0.  L.  R.  99. 

To  constitute  a  contlderation  for  the  pay- 
mait  of  prottiums  on  a  policy  of  life  in- 
tnrance  it  Is  essential  tiiat  the  insurer  in- 
cur a  liability  by  a  contract  whieh  is  not 
aifeoted  hy  uy  infirmity  which  it  may  elect 
to  interpoae  at  a  defenee  to  an  action  on  the 
policy  if  the  life  inmred  should  end:  Insur- 
ance Co.  T.  FOim,  78  O.  S.  46.  IV  Longsdorf  i 
Notes,  998.  Apparently  contra,  Bkaddinger 
V.  tnmtramoe  Co.,  8  0.  D.  (N.P.)  402,  80 
Bull.  887. 


The  burden  of  proof  is  upon  the  insurer 
to  show  that  the  father  of  assured  was  in- 
sane in  order  to  defeat  a  recovery  under  a 
policy  of  insurance  on  the  ground  that  the 
answer  "no"  made  by  the  assured  to  the 
question,  "Has  either  of  your  parents  •  •  • 
been  afflicted  with  •  •  •  insanity  •  •  • 
or  any  hereditary  disease,"  in  his  applica- 
tion for  insurance,  was  willfully  false:  Ban- 
ner T.  Insurance  Co.,  49  Bull.  140. 

The  question  whether  or  not  such  answers 
were  willfully  false  and  fraudulently  made, 
and  were  material,  and  induced  the  company 
to  issue  the  policy,  is  a  question  of  fact  to 
be  determined  by  the  jury  under  proper  in- 
tnstructions  from  the  court:  Insurance  Co.  T. 
Rialejf,  22  0.  C.  C.  160,  12  0.  C.  D.  186; 
[distinguishing  Insurance  Co.  T.  Rdf,  86  O. 
S.  696,  III  I.ongsdorf's  Notes,  877;  Insur- 
ance Co.  y.  Folej/,  105  U.  S.  850]. 

Where  a  policy  of  life  insurance  contains 
a  clause  which  provide  that,  if  the  insured 
at  the  time  of  making  application  for  in- 
surance, or  at  the  time  of  delivery  of  the 
policy,  was  afflicted  with  any  one  of  a 
number  of  diseases  therein  specified  and 
failed  to  inform  the  company  thereof,  and 
antMwquently  died  from  one  of  said  dis- 
eases, and  the  policy  contained  a  further 
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cl&UBe  providing  that  it  shall  be  such  sub- 
ject to  each  and  all  of  the  conditions  named 
therein,  the  burden  is  upon  the  insurance 
company  to  show  by  preponderance  of  the 
eridence  that  the  insured  was  suffering  from 
one  of  the  said  diseases  at  the  time  the 
policy  was  issued,  and  that  the  contract  pro- 
vided the  policy  should  be  void  if  such  was 
the  fact:  MeMn  t.  Inauranoe  Oo.,  9  O.  L. 
R.  861. 


2.   Ajtplioation  of  8tatuU  to  Warranty. 

Q.  C,  I  9391,  applies  as  well  to  statements 
which  are  warranted  to  be  true  as  it  does 
to  mere  representations:  Insurance  Oo.  v. 
Warrm,  69  O.  S.  46,  IV  Longsdorf'a  Notes, 
759. 

A  policy  making  the  statements  of  the 
application  warranties,  and  to  be  void  if  any 
answer  ii  untrue,  and  some  of  the  answers 
as  to  material  matters  are  untrue  in  fact, 
though  without  fraud,  and  under  an  innocent 
miai^iprehension  of  the  purport  of  the  ques- 
tions and  answers,  is  void  ab  initio.  No  con- 
tract was  made  and  the  policy  did  not  at- 
tach: Inauranoe  Co.  v.  Pyle,  44  O.  8.  19,  IV 
Longsdorf's  Notes,  191. 

The  applicant's  signing  the  name  of  the 
penon  whose  life  is  to  be  insured  by  the 
agent's  direction  is  not  a  warranty;  and  if 
a  representation,  it  is  not  a  material  one  in 
a  policy,  not  larger  than  would  cover  funo'al 
expenses;  for  there  is  no  temptation:  Shad- 
dinger  v.  Insurance  Co.,  11  Dec.  Rep.  892, 
30  Bull.  337. 

A  warranty  that  the  answers  in  the  ap- 
plication are  true  makes  them  warranties 
only  so  far  ae  material  to  the  risk  and 
known  to  the  applicant.  Thus,  a  statement 
that  insured  had  not  consulted  a  physician 
within  ten  }ears,  forgetting  that  he  bad 
consulted  one  about  a  trivial  throat  trouble 
and  an  answer  that  he  had  not  applied  for 
insurance  in  any  other  company,  when  he 
bad  done  so,  and  was  then  insured  in  an- 
other company  but  did  not  know  it,  will  not 
warrant  interference  with  a  verdict:  Hun- 
ter V.  Fraternal  AlUaace,  5  O.  N.  P.  35,  7 
O.  D.  (N.F.)  239. 

A  warranty  avoiding  the  policy  If  death 
is  caused  by  intoxicants,  means  voluntary  use 
to  a  degree  causing  death,  and  does  not  ap- 
ply to  their  administration  by  a  physician, 
though  for  a  sickness  caused  by  their  ex- 
cessive use.  Contra,  it  the  voluntary  use 
caused  delirium  tremens,  and  he  died  from 
neglect,  or  his  own  act,  or  his  physician's 
want  of  skill:  Insurance  Co.  v.  LaBoiteaux, 
6  Dec.  Rep.  242,  4  Am.  L.  Rec.  1. 


3.   Applioation  of  Statute  to  CottdHion* 

and  Covenants. 

G.  C,  I  9301,  applies  to  false  answers  to 
interrogatories  in  the  application  for  a  life 
insurance  policy,  but  does  not  apply  to  con- 
ditions in  the  policy  itself.  Where  a  life 
insurance  policy  contains  a  condition  to  the 
effect  that  no  obligation  is  assumed  by  the 
company,  unless  at  the  date  of  the  policy 
the  insured  ie  alive  and  in  sound  health, 
there  can  be  no  recovery  upon  such  polity 
if  it  is  made  to  appear  upon  the  trial  that 
the  insured  was  not  in  sound  health  at  the 
date  of  the  policy:  Insurance  Co.  v.  Howie, 
62  O.  S.  204,  IV  Longadorfs  Notes,  831. 

If  a  policy  of  insurance  against  aoeidoit 
contains  a  atipulaticm  thai  tlu  insurer  shall 
not  be  liable  on  aecount  of  the  death  of  the 
assured  if  It  resnlta  wholly  or  partly  from 
infirmity  or  disease,  the  atipulation  is  avaU- 
able  as  a  defense  notwithstanding  O.  C, 
i  9391,  and  the  following  section,  whose  ef- 
fect is  limited  to  defenses  founded  on  fraud 
or  misstatemraii  iu  the  application:  Ineur- 
once  Co.  v.  jDomey,  68  O.  S.  161,  IV  Loun- 
dorf  B  Notes,  940. 

Where  a  policy  of  life  insurance  contains 
a  elanse  which  provides  that,  if  the  insured 
at  the  time  of  making  application  for  in- 
surance, or  at  the  time  of  delivery  of  the 
policy^  was  afflicted  with  any  one  of  a  num- 
ber of  diseasea  therein  specified  and  failed 
to  inform  the  company  thereof,  and  subse- 
quently died  from  one  of  said  diseases,  and 
the  poli<^  contained  a  further  clause,  pro- 
viding that  it  shall  be  subject  to  each  and 
all  of  the  conditions  named  therein,  no  re- 
covery can  be  had  on  said  policy,  notwith- 
standing the  insured  may  not  himself  have 
been  aware,  at  the  time  answer  was  made 
to  the  questions  contained  in  the  application, 
that  he  was  suffering  from  any  one  of  said 
diseases:  Melvin  v.  Inaunmoe  Oo^  9  O.  L 
R.  361,  56  BuU.  377. 

If  the  policy  has  a  condition  that  the 
representations  in  the  application  are  true, 
their  materiality  is  agreed  to  and  can  not 
be  left  to  the  jury.  But  they  are  not 
warranties  which  must  be  strictly  true,  and 
substantial  truth  is  sufficient:  Oheever  T. 
Insurance  Co.,  6  Dec  Rep.  268,  4  Am.  L. 
Rec.  155. 

An  agreement  in  the  poli*^  against  prac- 
ticing "any  vicious  habit  that  tends  to  the 
shortening  of  life"  is  broken  hy  the  vae  of 
intoxicants  to  that  extoit.  But  occasional 
Bpreeing  is  not  a  hahit,  yet  freqnoit  sprees, 
though  with  sober  intervals,  may  be  a  habit: 
Holterhoff  v.  Insurance  Co.,  6  Dec,  Rep.  141, 
3  Am.  L.  Rec  272. 

A  elanse  excepting  death  by  reason  of  in- 
temperance requires  it  to  be  the  controlling 
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enue  of  deatiu  BkHmeu  and  delirium  m 
eaiiKd,  if  not  neoenu-ily  mortal,  but  beoom- 
ing  BO  omiMion  to  take  proper  remedies, 
or  by  overdoscB,  or  by  e^wsure  while  intox- 
icated, violate!  the  poli^^.  But  if  the  death 
is  cauMd  by  exeessiTe  or  dangeroui  .doses 
prescribed  1^  medical  attenduits,  fhou|^ 
the  lubit  of  intemperaaee  invites  disease  and 
facilitates  its  ravages,  the  policy  is  not 
avoided:  Holterhoff  v.  Inauranoe  Co.,  6  Dec. 
Rep.  141,  8  Am.  L.  Bee.  272. 

^temperance  under  a  clause,  reading  as 
follows:  "If  the  insured  shall  become  so 
far  intemperate  as  to  impair  his  health  or 
induce  delirium  tremens,"  is  not  limited  to 
the  habit,  but  includes  a  single  debauch  if 
it  impairs  health,  etc.  Nor  need  the  impaired 
health  or  delirium  tremens  have  caused  the 
death:  Inturance  Co.  v.  Attee,  3  O.  C.  0.  060, 
2  0.  C,  D.  378, 

Misrepresentation  as  to  age,  by  under- 
stating in  the  application,  which  provides 
that  any  untrue  statement  avoids  the  certifi- 
cate, is  a  defense:  National  Union  v.  Rothert, 
39  BulL  143  [without  opinion  in  supreme 
ooort]. 

4.   Fraud  of  Intwvnce  Agent, 

When  an  agent  of  a  life  insurance  com- 
pany, acting  within  the  scope  of  bis  author- 
ity, to  induce  a  person  to  apply  for  insurance 
in  the  company,  fraudulently  represents  to 
him  that,  for  a  specified  annual  premium,  a 
policy  would  be  fully  paid  at  a  given  period, 
and  further  entitle  the  holder  to  certain 
other  specified  benefits,  and  thereby  induces 
such  person  to  apply  for  a  policy  on  his  life, 
and  to  pay  the  premium  therefor;  if  the 
policy  issued  to  him  is  materially  different 
from  what  ik  was  represented  to  him  it 
would  be,  he  may  rescind  and  recover  back 
of  the  company  the  premium  p^:  Inawramoe 
Co.  T.  Wright,  88  O.  S.  S38,  HI  Longsdorf  s 
Notes,  687. 

In  an  action  on  a  policy  of  insurance 
Issued  by  a  life  insurance  company,  upon  a 
spurious  application  made  and  substituted 
by  its  agent  for  a  genuine  one  made  by  the 
assured,  the  premium  rates  of  the  company 
when  not  put  in  issue  in  any  way  whatever, 
are  not  competent  testimony  to  show  com- 
plicity of  the  assured  in  the  fraud;  nor 
want  of  knowledge  by  the  company  when 
the  spurious  application  reached  the  home 
ofSce,  that  another  and  genuine  application 
had  been  made  by  the  assured,  or  that  the 
contract  was  inequitable:  Inaurame  Co,  v. 
EaJtelman,  30  O.  S.  647,  m  LongsdorPs 
Notes,  664. 

In  an  action  it  is  not  competent  to  inquire 
of  the  president  and  examining  surgeon  of  1 
the  eompany  on  the  trial,  whether.  If  the  true  I 


condition  of  the  life  insured  aa  to  health  had 
been  known  to  the  company  at  the  time  the 
spurious  application  was  received  at  the 
home  office^  the  policy  would  have  been 
issued.  The  opinion  of  the  witness  in  such 
case  is  not  competent  testimony:  /*M«ranoe 
Co.  T.  Bahelmtm,  30  O.  8.  047,  III  Longs- 
dorf a  Notes,  654. 

A  sub-agent  of  a  life  insurance  company, 
appointed  to  r^reeent  it  in  a  particular 
branch  of  ita  httsiness,  becomes,  in  reference 
thereto,  ttw  direct  rcpresenti^ive  of  the  eom- 
pany, and  notice  of  a  fact  to  him  will  operate 
aa  notice  to  the  company,  and  it  will  be 
bound  hy  acts  done  by  him  in  respect  to  that 
branch  of  its  business  intrusted  to  hfan: 
Insurance  Co.  v.  E$h«lman,  80  O.  S.  047,  HI 
Longsdorfs  Notes,  664. 

An  action  on  a  policy  of  life  insurance  can 
not  be  defeated  by  the  eompany  by  showing 
that  the  agent  of  the  company,  taking  the 
genuine  application,  imposed  upon  the  com- 
pany a  spurious  application,  which  the  com- 
pany believed  to  be  grauine:  Insuranoe  Co, 
V.  Bthelman,  30  O.  S.  647,  III  Longsdorfs 
Notes,  554. 

The  applicant  is  not  responsible  for  a 
false  certificate  of  the  agent  on  a  blank  in 
the  application  that  be  had  examined  the  life 
to  be  insured:  Shaddinger  v.  Insurance  Co., 
11  Dec.  Rep.  892,  30  Bull.  337. 

Where  the  agent  represents  that  a  life 
policy  will  be  in  force  as  soon  as  issued,  and 
the  policy  provides  that  no  benefits  will  be 
due  if  death  occur  within  three  months,  the 
insured  may  have  the  policy  reformed  and 
enforced,  and  so  though  the  application  con- 
tained an  agreement  to  be  governed  by  the 
rules  of  the  company:  Inturance  Co.  v.  Wood, 
33  Bull.  340  [without  opinion  in  supreme 
court]. 

Representations  made  to  a  prospective 
policy-holder  as  to  profits  accruing  to  the 
company,  based  upon  past  experience  of  the 
company,  may  have  been  intended, as  more 
than  mere  opinion  and  have  constituted  a 
representation  as  to  the  present  condition  of 
the  company  and  its  earning  capacity  upon 
which  the  assured  has  a  right  to  tdj,  and 
the  question  of  fact  as  to  the  meaning  of 
such  representations  and  the  intention  with 
which  they  were  made,  unlike  the  eonstrue- 
tion  of  a  contract,  may  properly  be  submitted 
to  the  Jury  under  proper  instruction:  Life 
Aeeuranoe  Oo.  V.  Stotler,  1  0.  C.  C.  A.  X 
[affirmed,  without  opinion.  Life  Aeeuramce  Ca 
V.  Btatler,  88  O.  8.  — ]. 

6.   JTiiotoIet^  of  Inturance  Agent. 

Where  a  sub-agent  appointed  by  a  general 
agent  whose  territory  covers  several  counties, 
and  who  has  authority  to  appoint  sub-agents. 
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solicits  insurance,  and  fills  in  the  application 
for  a  policy  in  the  presence  of  the  applicant, 
after  a  conversation  with  him  discloaing  all 
the  facts  bearing  upon  the  statements  to  l>e 
made  in  the  application,  and  the  statements 
written  in  the  application  are  the  suggestion 
of  said  sub-agent,  and  there  is  reason  to 
believe  the  facts  were  also  all  made  known 
to  the  general  agent,  the  knowledge  of  such 
sub- agent  as  to  the  extent  the  statements 
were  false  is  the  knowledge  of  the  company: 
Inaurtmoe  Co.  t.  Biekleg,  2  O.  C.  C.  (N.S.) 
£22,  18  0.  a  D.  594. 

The  fact  that  the  agent  of  an  insuranoe 
company  has  iasoted  false  statements  in  the 
applicaticm  by  mistake  does  not  prevent  the 
insured  from  reooverii^  upon  the  policy: 
Mieriia  t.  Inmranoe  Oo^  8  0.  N.  P.  442,  11 
O.  D.  (N.P.)  7». 

The  knowledge  of  the  agent  of  the  insur- 
ance company  is  imputed  to  the  insurance 
company,  even  though  there  is  a  stipulation 
in  the  policy  and  application  to  the  contrary 
effect:  Iruurance  Co.  v.  SioJdea,  2  O.  C.  C. 
(N.S.)  222,  13  O.  C.  D.  694. 

It  has  even  been  held  that  the  knowledge 
of  the  agent  is  the  knowledge  of  the  insur- 
ance company,  in  case  of  collusion  between 
the  insured  and  the  agent  of  the  insurance 
company:  Insurance  Co.  T.  KUbtme,  15  O.  0. 
C.  62,  8  O.  C.  D.  790. 

Where  an  agent  soliciting  accident  insur- 
ance, draws  the  application  for  a  policy  and 
issues  it,  having  full  knowledge  that  the 
applicant  has  other  insurance,  the  fact  that 
the  application  states  that  the  applicant 
has  no  other  insurance,  will  not  be  permitted 
to  defeat  a  claim  thereon:  Herbert  v.  Jnsur- 
anoe  Co.,  3  O.  C.  C.  (N.S.)  7,  13  O.  C.  D. 
225. 

If  the  oompany'a  general  agent  knows  the 
facts  and  leads  the  applicant  to  believe  that 
his  answers  will  be  deemed  true  notwith- 
standing, the  company  is  estopped  to  claim 
they  are  false:  Oheever  v.  iheurance  Co.,  6 
Deo.  Rep.  288,  4  Am.  L.  Rec.  160. 

An  insurance  broker  forwarding  an  applica- 
tion and  receiving  a  policy  containing  a 
clause  that  it  shall  not  be  in  force  until 
countersigned  by  him  as  "agent,"  is  the  com- 
pany's agent,  and  his  knowledge  or  that  of 
bis  employe  acting  for  him  of  a  mistake  in 
the  application  estops  the  company:  Insur- 
anoe Co,  v.  Ooodall,  S  Dee.  Rep.  160,  3  Am. 
L.  Rec.  838. 

A  false  answer  In  an  application  for  life 
hisuranca  (denying  that  the  applicant  was 
in  the  liquor  business)  if  known  to  be  false 
to  the  agent  taking  the  application  Is,  by 
reason  of  Q.  C,  |  9391,  no  defense,  although 
inserted  by  collusion  between  the  agent  and 
the  appluamt:  Insurance  Co.  v.  Kitbane,  16 
0.  a  0.  62,  8  O.  a  D.  790. 


Notice  to  the  agent  is  notice  to  the  prin- 
cipal is  a  rule  that  may  be  abrogated  by 
agreement.  A  stipulation  that  the  company 
will  be  released  if  a  statement  is  found  to 
be  false  is  valid  if  it  does  not  appear  that 
the  applicant,  with  reason,  believed  it  true. 
Accordingly,  a  denial  of  ev^  having  been 
refused  by  another  company  known  to  be 
false  by  the  insurance  broker  who  is  the 
applicant's  agent,  is  a  defense:  Peniaton  v. 
Insurance  Co.,  11  BulL  216,  16  Bull.  179 
[without  opinion  In  supreme  court]  [affirmed, 
Peniaton  v.  Insuranoe  Co.,  6  Dee.  Bep.  830, 
8  Am.  li.  Sec.  361 ;  Peniaton  V.  Inauranee  Co., 

7  Dee.  Rep.  678,  4  Bull.  9801. 

6.  Mistake  of  Agent. 

A  life  insurance  agent  soliciting  and  pro- 
curing for  an  insurance  company  risks,  and 
applications  upon  which  policies  are  to  be 
issued,  who  fills  up  the  application,  is  in  so 
doing  the  agent  of  the  insnranee  company 
and  not  of  the  Insured  or  of  the  one  midcing 
application  for  the  insurance^  and  il  the 
agent  makes  a  mistake  in  preparing  the 
application  and  stating  the  facts  in  it, 
the  insuranoe  company  is  bound  by  it  and 
is  responsible  for  such  mistake:  Jf Perils  T. 
Insuranoe  Co.,  8  O.  N.  P.  422,  11  O.  D. 
(NJ».)  769. 

7.   Estoppel  aa  to  Certain  Defenaea, 

If  a  policy  of  insurance  against  accident 
contains  a  stipulation  that  the  insurer  shall 
not  be  liable  on  account  of  the  death  of  the 
assured  if  it  results  wholly  or  partly  from 
infirmity  or  disease,  the  stipulation  is  avail- 
able as  a  defense  notwithstanding  O.  C, 

8  9302  and  the  preceding  section,  whose  effect 
is  limited  to  defenses  founded  on  fraud  or 
misstatement  in  the  application:  /MUFOiioe 
Co.  V.  Domey,  68  0.  8.  161,  IV  Longsdorfs 
Notes,  940. 

An  answer  setting  up  a  defoise  of  fraud 
on  the  part  of  the  insured  in  the  matter  of 
his  answers  made  at  tiie  time  of  filing  his 
application,  most  all^  willful  falsity,  fraud, 
materiality,  want  knowledge  on  the  part 
of  the  ag«it  taking  the  insurance,  and  the 
issuance  of  tiie  policy  upon  the  faith  of  the 
answov  so  made:  Inauromoa  Co.  T.  £fay(er, 
2  O.  N.  P.  (N.8.)  305,  16  O.  D.  (NJP.)  137 
[afiOrming  BayUr  t.  Intwmnoa  Co.,  1  0.  K.  P. 
£17,  14  Q.  D.  (N.P.)  79]. 

There  Is  a  failure  to  ertabUsb  fraudulent 
intent  by  testimony  which  merely  shows  Uiat 
one  who  wfts  practically  blind  in  one  ^e 
and  the  sight  of  the  other  eye  was  impaired, 
a  defect  which  was  apparent  to  all  who 
met  him,  gave  answers  to  the  effect  that  he 
was    in    sound    oondititm    mentally  and 
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piqnioally,  and  wu  not  suffering  from  any 
bodily  infirmly  or  disordo-:  Insurance  Co. 
T.  Sayler,  2  O.  N.  P.  {N.S.)  806,  16  O.  D. 
(N.P.)  137  [affirming  Bayler  y.  Jnaurtmoe 
Co.,  1  0.  N.  P.  (N.B.)  217,  14  O.  D.  (NJ.) 
793. 

Where  insurance  ie  renewed  year  after 
year  without  brealc,  the  making  of  the  policy 
in  terms  annual  does  not  relieve  it  from 
the  operation  of  O.  C,  8  9392,  rendering  it, 
after  three  annual  premiums  have  been  paid, 
incontestable  for  errors,  omissionB  or  mis- 
statements by  the  assured,  except  as  to  age. 
Such  renewal  policies  are,  in  effect,  and  for 
the  purposes  of  the  statute,  merely  a  renewal 
of  the  original  agreement:  Insurance  Co.  v. 
Sajfler,  2  O.  N.  P.  (N.8.)  305,  15  0.  D. 
(N.P.)  137  [affirming  Bayler.  v.  Insurance 
Co.,  1  O.  N.  P.  (N.S.)  217,  14  O.  D.  (N.P.) 
70]. 

The  provision  endorsed  upon  a  policy  of 
life  insurance  that  "this  policy  shall  be  in- 
contestable after  two  years,  except  for  fraud 
or  mlfltatement  of  age,"  is  similar  to  the 
provision  in  O.  C,  |  9392,  and  relates  entire- 
ly to  what  oceurred  at  the  time  the  policy 
was  issued  or  the  application  made,  and  has 
no  reference  to  ddanlt  in  the  pigment  of 
premiums:  /fuunmoe  Co.  T.  Walton,  4  O.  C. 
a  (N.S.)  133,  16  O.  G.  a  687  [affirmed, 
without  opinion,  Walton  T.  /Maurvnoe  Co., 
72  O.  8.  «50]. 

O.  C,  i  8392  prevents  an  insurance  com- 
pany from  making  a  defense  on  the  ground 
of  false  statmaita  in  the  application,  except 
sneh  as  are  frandulmt  after  premiums  have 
been  received  for  more  than  three  years: 
Inawnmde  Co.  v.  GUUgan,  7  O.  0.  0.  {N.8.) 
897,  18  O.  0.  D.  aOO. 

G.  C,  1 9392  applies  to  polieiea  issued  by 
foreign  insurance  companies:  /nsunmoe  Co. 
V.  Blook,  12  O.  C.  C.  224,  6  O.  a  D.  166. 

An  express  provision  in  a  po]i<^  that  the 
provision  of  G.  0.,  S  9392  shall  not  apply  is 
without  legal  effect,  and  is  void:  Insurance 
Co.  V.  Block,  12  O.  C.  C.  224,  6  0.  0.  D.  166. 

A  company  doing  a  business  of  life  and 
accident  insurance,  unless  it  is  an  assess- 
ment company,  comes  within  the  purview  of 
G.  C.,  S  9392  and  the  preceding  section, 
relating  to  answers  made  by  the  insured  to 
questions  submitted  at  the  time  of  his  ap- 
plication, and  to  the  status  of  the  policy 
after  three  annual  premiums  have  been  paid; 
Insurance  Co.  v.  Sayler,  2  O.  N.  P.  (N.S.) 
305,  15  0.  D.  (N.P.)  187  [affirming  Saylcr  v. 
Insurance  Co.,  1  O.  N.  P.  (N.S.)  217,  14 
O.  D.  (N.P.)  79]. 

A  former  statute  (70  v.  99),  deprived 
foreign  companies  of  the  right  to  set  up  an 
untrue  statement  as  to  age,  but  did  not 
apply  to  Ohio  companies:  Lowe  v.  Insurance 
Co.,  41  0.  S.  273,  IV  LongsdoH's  Notes,  61. 


8.   Right  of  Policy-holder  to  Copy  of 
Applieatio». 

G.  C,  8  0387,  requires  the  delivery  to  the 
insured  during  his  lifetime.  Failure  so  to 
do  QUI  not  be  remedied  by  delivering  snoh 
copies  after  the  death  of  the  insured  to 
persons  who  are  interested  in  the  policy: 
Dickmeier  v.  /iisifranre  Co.,  4  0.  N.  P.  13, 
6  0.  D.  (NJ>.)  161. 

While  failure  to  give  a  eopy  of  an  applica- 
tion prevents  the  insurance  company  from 
alleging  that  the  statements  in  such  applica- 
tion were  false  (see  G.  C,  |9389),  the 
insured  must  specially  plead  the  facts  which 
preclude  the  company  from  taking  advantage 
of  the  falsity  of  such  statements:  Insurance 
Co.  V.  Howell,  68  O.  S.  614,  IV  Longedorf's 
Notes,  949. 

G.  C,  $  9389,  clearly  contemplates  that 
there  may  be  more  than  one  application  in 
connection  with  a  policy  of  life  insurance, 
and  requires  that  a  copy  of  the  application 
be  returned  at  the  time  of  a  renewal,  as  well 
as  at  the  time  of  original  issue:  Insurance 
Co.  V.  Oilligan,  7  O.  C.  C.  (N.S.)  397,  18  0. 
C.  D.  609. 

Where  discrepancies  appear  between  the 
original  application  for  life  insurance  and 
the  copy  of  the  application  which  was  re- 
turned with  the  policy,  and  these  dis- 
crepancies are  matters  of  substance,  it  is 
not  error  to  exclude  them  as  evidence,  if 
the  court  finds  that  t^ey  were  of  such  a 
character  as  to  afford  a  reasonable  ground 
for  a  defense:  Insurance  Co.  v.  Hoffman,  13 
0.  C.  C.  (N.S.)  127,  22  0.  C.  D.  656  [affirmed, 
without  opinion,  Insurance  Co.  v.  Hoffman, 
83  O.  S.  477]. 

If  the  insured  has  not  been  provided  with 
copies  of  his  application,  such  applications 
can  not  be  offered  in  evidence  by  the  insur- 
ance company:  Andrews  v.  Insurance  Co.,  7 
O.  N.  P.  322,  7  O.  D.  (N.P.)  307. 

G.  C.,  8  9387,  does  not  apply  to  the  Royal 
Arcanum ;  since  that  is  a  fraternal  order  and 
is  controlled  by  G.  G.,  889462,  et  $€q.i 
GiUigan  T.  Royal  Arcanum,  6  0.  C.  O.  (N.S.) 
471.  16  O.  C.  D.  42  [affirmed,  without 
opinion,  OiUigan  v.  Royal  Arcanum,  72  0. 
S.  672]. 

C.  POUOT. 

I.  Form. 

A  parol  contract  of  insurance,  as  dis- 
tinguished from  a  parol  agreement  to  issue 
a  policy,  must  not  be  executory,  but  must 
take  effect  in  praeaenti-  Insurance  Co.  T. 
Whitman,  75  O.  S.  312,  IV  LraigsdorTt 
Notes,  1017. 

In  the  absence  of  such  a  stipulation  in  the 
application  or  policy  as  makes  the  actual 
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delivery  of  the  policy  a  condition  precedent 
to  the  consummation  of  the  contract  of 
{nsnrance,  the  actual  delivery  or  non-delivery 
of  the  policy  is  not  of  itself  conclusive  evi- 
dmee  of  the  completion  of  the  contract  of 
insurance;  but  the  unconditional  acceptance 
of  the  applicaticm  by  the  insurer  is  a  con- 
summation of  the  contract;  Inauroiwe  Oo,  T. 
Whitman,  75  0.  S.  812,  IV  Longsdorfs 
Notes,  1017. 

Where,  there  being  no  oral  agreement  for 
insurance  to  take  effect  prior  to  the  issue  of 
the  policy,  upon  an  application  for  insurance 
at  less  than  the  r^ular  rate,  an  agent  wrote 
up  and  countersigned  a  policy  and,  without 
parting  with  the  poaaession  thereof,  wrote 
to  the  applicant  that  he  had  "issued"  a 
policy,  but  would  hold  the  same  untiL  he 
should  have  time  to  hear  from  his  company 
and  the  company  thereafter  rejected  the  ri^ 
and  the  agent  forwarded  the  policy  to  the 
company,  these  facta  constitute  no  proof  of' 
a  consummated  contract  of  insurance, 
although  the  applicant  may  not  have  received 
notice  of  the  refusal  of  the  risk:  Insurance 
Co.  V.  Whitman,  75  0.  S.  312,  IV  Longs- 
dorPs  Notes,  1017. 

In  an  action  to  recover  on  a  written  con- 
tract for  life  insurance  and  upon  an  alleged 
subsequent  verbal  modification  of  the  same, 
statements  and  representations  made  by  the 
agent  who  solicited  the  policy,  prior  to  and 
contemporaneous  with  the  issue  of  tbe  policy, 
are  inadmissible  to  vary,  in  any  respect,  the 
terms  of  the  written  policy.  In  the  absence 
of  proof  of  fraud  or  mistake,  such  state- 
ments and  representations  are  merged  in  the 
written  contract:  Insurance  Co.  v.  Hook,  62 
O.  8.  256,  IV  Longsdorf's  Notes,  832. 

A  change  of  a  policy  of  a  stock  company 
by  tbe  holder  inserting  a  clause  that  they 
should  share  in  profits  "as  apportioned  by 
the  company,"  does  not  convert  the  policy 
into  a  mutual  goUcy,  although  the  change 
was  made  by  consent,  and  at  the  Instigation 
of  the  agent;  State,  ew  rel.,  t.  Inturanee  Oo^ 
18  O.  C.  C.  (N.S.)  40,  22  0.  a  D.  262 
[affirmed,  without  opinion.  State,  ea  rel.,  v. 
Inaurance  Co.,  84  O.  S.  450]. 

The  proceeds  of  a  policy  of  life  insurance 
are  paj^le,  to  the  extoit  of  his  claim,  to  an 
assignee  of  t^e  policy  without  deliTery,.  in 
preference  to  a  subsequent  assignee  in  whose 
possession  the  policy  was  placed:  Banking 
Oo.  V.  Assurance  Soeiety,  10  O.  C.  C.  (K.S.) 
306. 

The  policy  is  the  sole  contract  and  state- 
ments of  th<B  sgent  before  it  is  issued  as  to 
the  share  the  assured  will  receive  of  the 
reserve  fund,  or  prospectuses  of  the  company 
are  not  competent,  no  reformation  being 
asked,  that  a  share  of  such  fund  will  be 
included  in  a  paid-up  policy  if  taken:  Odelll 


T.  Inewrance  Co.,  0  Dec.  Rep.  680,  16  BoU. 
107. 

2.  Terme. 

When  a  policy  contains  a  stipulatum  that 
"no  agent  has  authori^  to  waive  or  alter 
anything  in  this  policy  contained,"  and  the 
same  is  accepted  by  tite  insnred,  it  Is  botii 
notice  to,  and  an  agreoneot  by,  the  insured 
that  an  agent  has  no  antboril^  to  waive  or 
alter  anything  contained  in  the  policy;  /!■• 
aurance  Co.  y.  Hook,  62  O.  8.  266, 17  Longs- 
dorf  s  Notes,  832  [approved  and  followed,  In- 
surance Co.  V.  Meyere,  62  O.  8.  620,  IV 
Longsdorfs  Notes,  84IL 

When  a  policy  provided  that  the  contract 
of  insurance  is  completely  set  forth  in  tiie 
policy  and  application  and  that  none  of  its 
terms  can  be  modified,  except  by  an  agree- 
ment in  writing  signed  by  the  president,  vise- 
president  or  secretary,  and  also  that  no 
agent  baa  authority  to  extend  or  postpone 
the  time  of  payment  of  any  premium  or  note, 
tbe  insured  can  not  recover  on  a  verbal 
modification  of  the  terms  of  tbe  policy  made 
by  an  agent  of  the  insurance  company, 
extending  the  policy  one  year  and  waiving 
the  payment  of  an  annual  premium,  in  tbe 
absence  of  such  knowledge  and  acts  by  tbe 
insurance  company  as  would  estop  it  from 
alleging  in  defense  tbe  provisions  of  tiie 
policy:  Insurance  Go.  v.  Hook,  62  O.  S.  266, 
IV  Longsdorfs  Notes,  832. 

A  by-law,  adopted  by  a  fraternal  benefit 
association,  which  provides  that  a  benefit 
certificate  issued  to  a  member  shall  be  void 
and  all  benefits  thereunder  forfeited  in  eaas 
the  insured  shall  die  by  suicide,  felonious  or 
otherwise,  sane  or  insane,  is  consiaient  with 
the  purposes  of  the  association  and  with 
its  corporate  charter,  and  imposes  a  reason- 
able condition  upon  which  the  parties  to  the 
contract  may  agree:  Tiech  v.  H<me  CHreta, 
72  O.  8.  233,  IV  Longsdorfs  Notes,  080. 

Such  a  by-law,  although  adopted  after  tb» 
baieflt  certificate  was  issued  to  the  insured 
and  before  the  death  of  the  insured  1^ 
suicide,  violates  no  vested  ri^t  of  the 
beneficiary;  Tiaoh  t.  ffome  Cirtde,  72  O.  S. 
233,  IV  Longsdorfs  Notes,  080. 

Knowledge  of  the  stipidations  of  a  policy 
will  be  conclusively  presumed  of  us  insnred 
who  has  for  nine  years  been  in  possession  of 
and  paid  premiums  on  the  policy:  Inaurmum 
Co.  T.  Hook,  62  0.  8.  266,  IV  LongsdorPa 
Notes,  832. 

A  stipulation  whti^y  an  insnraiiee  com- 
pany Is  eirempted  from  liabili^  in  certiUn 
cases  is  definitive  of  tiie  obligation  assumed ; 
being  a  contractual  limitation,  it  is  not 
obnoxious  to  criticism  as  an  attempt  to  limit 
the  evidence  by  which  tbe  t>eneficiary  may 
establisli  tlie  facts   which  bring  his  case 
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ing-  apparatuB  will  be  used  in  the  employer's 
btuiness,  such  laborer  is  an  onploye  of  the 
"contracting  carpenter"  within  the  meaning 
of  Bueh  policy,  although  at  the  time  of  hia 
injury,  the  materiak  of  the  aub-eontraotOT 
were  heing  hoisted:  Bright  v.  Insmunee  Co., 
16  O.  D.  (N.P.)  124  [affirmed,  Inaunmoe  Co. 
V.  Bright,  1  O.  C.  C.  (N.S.)  295,  14  O.  C. 
D.  441;  affirmed,  without  opinion,  in  Iiuur- 
ance  Co.  v.  Bright,  70  O.  S.  4973- 

It  is  the  policy  of  the  law  to  construe 
health  certificates  made  to  life  insurance 
companies  for  reinstatement  under  lapsed 
policies,  favorably  to  the  assured,  and  where 
there  is  any  doubt  as  to  the  proper  construc- 
tion that  doubt  should  be  resolved  in  favor 
of  the  applicant:  Imurance  Co.  v.  Draddy, 
9  O.  N.  P.  140,  10  0.  D.  (N.P.)  591. 

Ambiguities  in  life  policies,  as  in  other 
written  contracts,  are  to  be  taken  most 
strongly  against  the  party  making  the  pro- 
vision, and  in  whose  favor  they  are  int^ded : 
HoHerhoff  v.  Mutual  Benefit  Life  Co.,  5  Dec 
Rep.  141,  3  Am.  L.  Rec.  272. 

Provisions  of  a  life  policy  are  like  the 
terms  of  other  contracts,  and  may  make  the 
policy  void  ab  initio:  Insurance  Co.  v.  Pyle, 
44  O.  S.  19,  IV  LoDgsdorfs  Notes,  191. 

Where  the  right  to  a  paid-up  policy  on 
non-payment  of  a  premium  (after  three  an- 
nual payments  have  been  made  in  full)  ia 
restricted  by  ambiguous  clauses  which  may 
be  construed  as  requiring  payment  of 
premium  notes,  such  construction  will  not  be 
adopted  where  part  of  the  premium  had  been 
paid  in  cash  more  than  sufficient  to  carry  the 
policy  beyond  the  insured's  death,  and  a 
complete  default  would  not  have  worked  each 
forfeiture  (C.  C.  A.):  Kelsej/  v.  Jnsuraaoe 
Co.,  10  0.  L.  R.  119  [denies  Insurance  Oo.  T. 
Buaer,  62  O.  S.  386,  IV  Longsdorfs  Notes, 
837]. 

A  life  insurance  policy  is  not  merely  a 
contract  of  indemnity.  It  is  a  ccmtract  to 
pay  to  the  beneficiary  a  sum  certain  in  the 
event  of  death;  and  if  the  contract  waa  valid 
in  its  inception  and  so  continues  until  ita 
maturity,  the  beneficiary  is  entitled  to  the 
whole  of  the  stipulated  sum:  Kecktey  y. 
OUtn  Co.,  86  O.  S.  213  [affirming  CfUua  Oo. 
v.  InauroMoe  Co.,  18  0.  C.  G.  (N.S.)  240; 
21  0.  C.  D.  ees,  and  Insurance  Co.  v.  Glow 
Co..  13  0.  C.  C.  <N.S.)  229,  21  O.  0.  D. 
676]. 


within  the  terms  of  his  o<mtraet!  7«M«iiaiM« 
Co.  t.  Domey,  68  0.  S.  151,  IV  Longsdorfs 
Notes,  940. 

Conditions  and  agreonents  in  the  polity 
form  the  contract,  and  are  not  to  be  waived 
or  controlled  by  subsequent  course  of  dealing 
in  the  absmce  of  bad  faith:  Inaunmee  Oo,  T. 
Bweer,  62  0.  S.  385,  IV  LongadorTs  Notes, 
837. 

An  agreement  in  a  life  policy  to  loan  to 
the  insured  a  certain  proportion  on  the  policy 
as  collateral  is  not  available  after  a  default 
to  pay  premiums  which  forfeits  the  policy: 
Insurance  Co.  v.  Buwer,  62  O.  8.  385,  IV 
Longsdorfs  Notes,  837. 

3.  Construction. 

An  insurance  policy  is  to  be  construed  in 
favor  of  the  insured  as  far  as  forfeituree 
are  concerned:  Smith  v.  Assurance  Co.,  12 
0.  N.  P.  (N.S.)  97,  22  O.  D.  {N.P.)  763. 

Policies  should  be  construed  like  other 
contracts  to  effect  the  intention  and  language : 
Insurance  Co.  v.  Myers,  62  O.  S.  629,  IV 
LongsdM-f's  Notes,  841  [approves  West  T. 
Insurance  Co.,  27  O.  8.  1,  III  Longsdorfs 
Notes,  341]. 

The  words  "legal  representatives"  in  their 
strict  technical  sense,  mean  executors  or 
administrators;  but  these  words  appearing 
in  a  life  insurance  policy  may  be  shown,  by 
the  context  and  surrounding  circumstances, 
to  mean  "heirs  or  next  of  kin":  Hague  v. 
Bague,  11  O.  C.  C.  (N.8.)  406,  20  0.  C.  D. 
628  [affirmed,  without  opinion,  Hague  T. 
Hague,  81  O.  S.  488]. 

A  policy  payable  to  "heirs"  on  the  life  of 
one  leaving  a  widow  and  one  child,  means 
those  who  would  be  diBtrU>ntees  under  O.  C., 
f  8678,  and  the  widow  and  child  divide  the 
fund  not  equally  however,  but  in  the  pro- 
portion of  deaoent  of  the  estate:  Inauromoe 
Co.  T.  Pollard,  3  O.  C.  0.  677,  8  O.  a  D. 
333. 

Under  a  policy  payable  to  "heirs"  on  the 
life  of  one  dying  chUdless,  leaving  a  widow 
and  broUwra  and  sisters,  the  widow  is  the 
beneficiary:  Jamieson  v.  Knigkte  Templar 
Aasociation^  9  Dec.  Rep.  388,  12  BulL  272. 

When  a  "contracting  carpenter"  has  taken 
a  contract  for  the  construction  of  a  building 
and  has  sublet  the  brickwork  to  another 
person,  and  when  a  man,  employed  as  a 
laborer  by  such  "contracting  carpenter,"  at 
the  time  of  hiB  injury  ia  at  work  under  the 
sole  direction  and  control  of  the  employer,  on 
an  apparatus  used  in  hoisting  materials  for 
such  building,  and  when  such  laborer's  wages 
were  included  in  the  estimated  wages  set 
forth  in  the  employer's  application  for  an 
employer's  liability  insurance  policy,  and  it 
is  stated  in  tne  application  that  anch  boiat- 


4.  Conditiona. 

In  a  policy  which  insures  against  loss 
from  liability  to  employes  of  the  insured  who 
may  accidently  sustain  bodily  injury  while 
in  the  employ  of  the  insured,  "under  cir- 
cumstances which  shall  impose  upon  the 
insured  a  common  law  or  statutory  liabilify 
to  such  employes  by  reason  thereof,"  a  ittpn- 
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lation  aa  foUowB:  "Immediate  written  notice 
shall  be  given  this  company  of  any  accident 
and  of  all  all^^  injuries,  together  with 
copies  of  all  statements  made  by  employes, 
and  all  other  information  In  possession  or 
knowledge  of  the  insured  in  any  way  relating 
to  such  accident  or  liability  therefor,"  is  of 
the  essence  of  the  contract  and  can  not  be 
waived  by  an  agent  of  the  company  without 
authority  therefor:  Inturance  Co.  v.  Myera, 
62  O.  8.  629,  IV  LongadorfB  Kotet,  841. 

An  accident  policy  contained  this  ezeep- 
tion:  "This  insurance  does  not  cover  enter- 
ing or  trying  to  niter  or  leave  a  moving 
conveyance  using  steam  as  motive  pdwer." 
The  insured  was  walking  along  a  railroad 
track,  the  ground  being  slippery  and  icy, 
when  a  freight-train  oTerto<^  him,  going 
ilowly,  and  it  occurred  to  him  that  he  would 
step  on  the  caboose  and  ride,  and  aa  he  was 
about  to  step  on,  but  before  he  l»d  touched 
the  car,  he  slipped  and  fell,  and  his  left 
foot  was  crushed  by  the  hind  wheels.  It  was 
held  that  what  he  did  f^r  tiie  purpose  'to 
step  on  the  car  caused  bim  to  change  his 
conduct  from  that  of  walking  along  the 
track,  to  that  of  making  preparation  to  st^ 
on  the  car,  was  within  the  exception,  whether 
he  had  caught  hold  of  the  car  or  not:  Button 
T.  Insurance  Co.,  66  O.  8.  246,  IV  Lcoigs- 
dorf'B  Notes,  905. 

UndCT  a  clause  which  provides  that  the 
policy  shall  not  take  effect  until  the  first 
premium  ia  paid  to  the  company  or  to 
authorized  agent,  such  policy  does  not  take 
effect  imtil  such  premium  is  paid  or  until 
such  payment  is  duly  waived:  Jnaurtmce  Co. 
V.  Harvey,  72  O.  S.  174,  IV  Longsdorf's 
Notes,  989. 

The  requirement  that  a  proof  of  death  be 
made  in  writing  is  a  reasonable  requirement, 
as  is  also  a  requirement  as  to  the  identifica- 
tion of  the  deceased:  Menear  V.  Inaurance 
Co.,  12  0.  C.  C.  (N.S.)  411,  21  O.  C.  D.  483. 

Averments  in  a  petition  in  a  suit  on  a 
life  insurance  policy,  that  the  condition  as  to 
proof  of  death  was  definitely  performed  on  a 
certain  date  and'  that  every  condition  required 
by  the  policy  was  performed,  are  wholly 
inconsistent  with  a  subsequent  averment  that 
the  condition  of  the  policy  with  reference  to 
proof  of  death  had  been  waived;  and  in  the 
absence  of  any  averment  of  an  excuse  for 
non-performance,  or  any  inference  to  be 
drawn  from  the  petition  that  there  was  Much 
an  eionise,  evidence  could  not  be  oflered  on 
the  question  of  waiver:  Menear  v.  Tnsuranoe 
Co.,  12  0.  G.  C.  (N.S.)  411,  21  0.  0.  D.  483. 

Notice  of  a  defect  in  a  proof  of  death  is 
not  necessary,  where  Tq>eated  notices  have 
been  given  by  the  company  that  no  proof  of 
death  has  been  filed:  Menear  v.  Jnaurance 
Co.,  12  0.  0.  C.  (N.S.)  411,  21  O.  C.  D.  483. 


A  beneficiary  under  an  insurance  policy 
who  causes  the  death  of  the  insured  by  his 
intentional,  wrongful  and  felonious  act  can 
not  recover  upon  such  policy:  Filmore  v. 
Insurance  Co.,  82  O.  S.  208. 

If  an  insurance  policy  contains  a  condi- 
tion  that  it  shall  be  invalid  if  the  insured 
becomes  so  intemperate  as  to  impair  his 
health  or  induce  delirium  tremens,  such 
policy  is  rendered  invalid  if  the  insured  does 
become  intemperate  to  -such  a  degree  although 
he  does  not  drink  to  excess  and  although  his 
death  is  not  caused  by  such  breach  of 
condition:  Insurance  Co.  v.  Attee,  3  O.  C. 
C.  650,  2  0.  C.  D.  378  [affirmed,  without 
opinion,  Attee  v.  Insurance  Co^  26  Bull. 
263]. 

D.  FmaDHS. 
1.   Pajfment  of  PrenUum*. 
(a)  Neeeatity. 

Where  a  policy  of  life  insurance  contains 
the  provision  that  the  poliigr  "shall  not  take 
effect  until  the  first  premium  shall  have 
been  paid  to  and  accepted  by  the  company 
or  an  authorized  agent,"  the  payment  of  such 
prelum,  unless  waived,  is  necessary  to  put 
said  policy  in  force:  Inaurance  Co.  T.  Barvey, 
72  0.  8.  174,  IV  Longsdorf's  Notes,  980. 

A  condition  that  no  insurance  shall  be 
binding  until  the  payment  of  premium,  is 
waived  by  an  express  acknowledgment  of 
payment  made  to  give  effect  to  the  policy — 
for  if  once  in  effect  the  condition  is  at  an 
end :  Insurance  Co.  v.  Fellowes,  12  Dec  Bep. 
584,  1  D.  217;  Fellowea  T.  Insurvnce  Co.,  13 
Dec  Rep.  79,  2  D.  128. 

If  the  company  repudiates  its  contract  of 
insurance,  and  by  its  course  of  conduct  clearly 
indicates  that  a  tender  of  the  premium  after 
the  death  of  the  insured,  if  made,  would  not 
be  accepted,  a  failure  to  make  such  tender 
will  not  bar  a  recovery  on  the  policy: 
Insurance  Co.  T.  Smith,  44  O.  S.  1S6,  IV 
Longsdorf  s  Notes,  200. 

Failure  to  pay  a  premium  is  excused  only 
if  the  insurance  company  by  some  wrongful 
act  or  omission  prevent  such  payment.  In 
other  cases  diligence  on  the  part  of  the 
assured  does  not  excuse  failure  to  make  such 
payment:  Life  Association  v.  Troy,  20  O. 
C.  C.  644,  10  O.  C.  D.  761  [affirmed,  without 
opinion.  Life  Association  t.  Troy,  66  O.  8. 
675]. 

The  premiums  must  be  taidored  during 
reasonable  hours,  but  if  so  tendered,  the 
policy  can  not  be  forfeited  because  there 
was  no  one  at  the  office  of  the  insurance 
company  during  business  hours  anthorized  to 
receive  the  premium;  Lift  AaaoaiaUon  T. 
Troy,  20  0.  G.  C  644,  10  O.  a  D.  761 
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[aflDrmed,  without  opinion,  lAf9  AuootoUon 
V.  Troy,  66  O.  8.  675]. 

If  an  agent  of  an  inauranoe  company  takes 
out  insurance  on  hie  own  life,  payment  of 
euch  premium  to  eueh  agent  1^  a  member 
of  his  family  doee  not  operate  as  pi^mait  to 
the  ctmipany  if  the  agent  does  not  transmit 
Bueh  praninm  to  the  inenranoe  company: 
Inaurance  Co.  y.  Harvey,  72  0.  S.  174,  IV 
Longsdorf  s  Notee,  989. 

If  a  policy  adcnowledgea  payment  of  the 
praninm,  the  company  must  prove  non-pay- 
ment by  clear  eridoiee;  and  tluit  the  agent's 
txwks  do  not  show  the  credit  does  not  prove 
non-payment,  but  rather  that  the  agent  waa 
careless:  Lee  v.  Ituuranee  Co,,  12  Dee.  Bep. 
109,  1  Hosea,  217. 

Recital  of  payment  of  the  premium  is  not 
conclusive  that  a  note  for  part  was  taken 
as  payment:  Robert  v.  In$urance  Co.,  12 
Dec.  Rep.  668,  1  D.  356  [affirmed,  Robert  T. 
InMurunoe  Co,,  13  Dec  R^.  66,  2  D.  106]. 

(b)    By  iVsmtim  Notea. 

A  provision  that  a  note  for  the  premiimi 
is  not  a  payment,  but  an  ^tension  of  time, 
and  that  the  company  is  not  liable  while 
the  note  is  due  and  unpaid,  though  it  does 
not  forfeit  the  policy  for  non-payment,  sus- 
penda  it,  and  if  death  occurs  in  the  interim 
the  company  is  not  liable.  The  agent's 
agreement  that  the  note  need  not  be  paid 
when  due  is  not  competent.  There  is  nothing 
to  waive.  Nor  is  demand  of  payment  of  the 
note  necessary:  McEvoy  T.  Inaurance  Co.,  3 
0.  C.  C.  569,  2  O.  C.  D.  S29  [affirmed,  with- 
out opinion,  McEvoy  T.  /iM«nmee  Co.,  28 
Bull.  256]. 

If  the  polky  does  not  provide  for  forfeiture 
for  non-payment  of  interest  on  pranium 
notes,  the  assured  is  entitled  to  a  renewal 
on  tendering  their  face  without  interest  and 
the  new  pranium:  Insurance  Co.  t.  French, 
30  O.  a  240,  III  Longsdorfs  Notes,  S26 
[affirming  Insurance  Co.  v.  French,  13  Deo. 
Rep.  927,  2  C.  S.  C.  R.  321]. 

So  of  a  clause  that  the  policy  shall  not  be 
binding  while  the  premium  note  after  ma- 
turity is  unpaid:  Wilson  v.  Insurance  Co., 
6  Dec.  Rep.  708,  7  Am.  L.  Rec.  480. 

If  a  policy  is  suspended  during  non-pay- 
ment of  an  anniial  installmoit  on  a  four- 
years'  premium  note,  no  premium  is  earned 
during  such  suspension,  and  the  insured  is 
aititled  to  a  pro  rata  credit  on  the  note: 
Matthews  t.  Inauramoe  Oo„  40  0.  8.  136, 
lY  Longsdorfs  KotM,  18. 

A  note  given  to  a  minor  for  an  insurance 
premium  Is  not  void  but  is  at  the  most 
voidable:  Insurance  Co.  v.  ttUKard,  63  0. 
S.  478,  IV  Longsdorfs  Notes,  861. 


Retaining  a  dishonored  check  givm  for 
part  of  the  premium,  and  a  dishonored  note 
for  the  rest,  sjiows  that  a  statonent  to  the 
assured  that  as  the  matter  stood  his  policy 
was  void,  is  not  intended  as  a  declaration 
of  forfeiture:  Insurance  Co.  v.  Frmoh,  30 
O.  8.  240,  III  Longsdorfs  Notes,  526. 

Where  credit  is  given,  uid  the  policy  has 
attached  a  clause  in  the  policy  and  in  the 
note  of  forfeiture  for  non-payment  is  a  con- 
dition subsequent,  not  self-operative,  but  a 
mere  opti(m,  and  must  be  dearly  and 
definitely  enforced.  Whether  this  has  been 
done  is  a  question  for  the  jury:  Insuroaee 
Co.  Y.  French,  30  0.  S.  240,  III  Longsdorfs 
Notes,  626  [affirming  Insuraitce  Co.  v.  French, 
13  Dec  Rep.  927,  2  C.  S.  C.  R.  321]. 

A  charter  provision  that  ihe  company 
should  not  be  li^Ie  while  an  installment  of 
the  premium  note  ia  overdue  is  no  defense 
to  action  on  the  note:  Insurance  Co.  v. 
Sorter,  4  Dec.  Rep.  226,  1  Clev.  L.  Rep.  133. 

It  is  no  defense  to  the  premium  note  that 
the  maker's  application  contained  an  in- 
correct stat«ment  as  to  his  title,  and  the 
policy  had  a  clause  of  avoidance  therefor: 
Webber  v.  awing,  36  Bull.  179  [without 
opinion  in  supreme  court]. 

(c)    In  Installmmts. 


(d)    By  Beneficiary. 

The  fact  that  pr«niums  on  a  life  insurance 
policy  were  paid  by  the  beneficiary,  a  sister 
of  the  insured,  will  not  viUate  tile  policy: 
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A  life  policy  called  for  a  quarterly  pre- 
mium, and  in  case  of  death  the  balance  of 
the  year's  premium  was  to  be  deducted  from 
the  sum  insured.  It  was  held  that,  on 
death,  after  paying  one  quarter,  the  other 
three  are  to  be  deducted;  the  premium  is 
annual,  but  payable  in  quarterly  install- 
ments: Sestcrberg  v.  Insurance  Co.,  13  Dec. 
Rep.  674,  1  0.  S.  C.  R.  483. 

An  accident  policy,  issued  to  a  railway 
engineer  upon  a  stipulated  premium  per 
year,  to  be  paid  in  four  equal  Installmoita, 
for  which  he  executes  an  assignment  of  part 
of  his  wages  conditional  that  the  payments 
are  premiums  for  consecutive  periods  of  two, 
three  and  five  months,  and  each  shall  apply 
only  to  its  corresponding  insurance  period, 
is  in  effect  a  policy  for  a  year  if  all  the 
payments  are  made.  The  first  payment  only 
having  been  made,  no  recovo-y  can  be  had 
by  the  insured  for  an  injury  happening  ^ter 
he  quit  work  and  collected  his  salary  in  fall 
notwithstanding  the  installment,  if  left  with 
the  railroad  company,  would  not  have  been 
paid  until  a  later  date:  Herbert  T.  Insurance 
Co.,  3  O.  C.  0.  (N.8.)  7,  13  O.  0.  D.  226. 
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Baker  v.  Insurance  Co.,  5  O.  N.  P.  (N.S.) 
383,  18  O.  D.  (N.P.)  426. 

2.   Forfeiture  for  Hfm-paj/mgnt  of 
Premiume, 

Where  a  policy  of  inBurance  is  made  and 
accepted  upon  the  e^^resa  conditioa  that  the 
"entire  policy  shall  be  void  •  •  •  if  the 
premium,  or  any  note  given  therefor,  ehall 
have  been  due  and  unpaid  for  thirty  days 
at  the  time  any  loss  or  dunage  shall  happen 
to  the  properly  insured,"  there  being  no 
waiver  of  the  condition,  such  policy  will 
immediately  be  void  if  the  premium  or  any 
note  given  therefor  shall  not  be  paid  within 
thirty  days  after  payment  thereof  is  due; 
and  neither  demand  of  payment  nor  notice 
of  intention  to  insist  cm  tlie  forfeiture  la 
necBBsary  on  the  part  of  tlie  insurer:  Inaur- 
ance  Co.  v.  WiUon,  70  O.  8.  364,  IV  Longs- 
dorFs  Notes,  974. 

Where  a  policy  of  insarance  contains  a 
clause  of  forfeiture  by  reascm  of  tiio  non- 
payment of  premiums  at  a  certain  time,  it 
ia  a  valid  part  of  the  contract  and  the  policy 
may  be  forfeited  unless  prohibited  by 
statute:  Swander  v.  Insurance  Co.,  1  O.  C.  C. 
(N.S.)  233,  15  O.  C.  D.  3. 

In  a  policy  of  life  Inaurance,  e<Mitaining  no 
clause  of  forfeiture  and  no  provision  for 
forfeiture,  failure  to  pay  the  premiums  on 
or  about  the  day  when  they  become  due  may 
woric  a  suspension  of  the  rights  of  the 
party  under  the  policy,  until  such  a  length 
of  time  has  elapsed  as  will  indicate  that 
he  does  not  intend  to  pay  or  has  practical^ 
withdrawn ;  the  company  may  then  give 
notice  to  the  insured  of  its  intention  to 
forfeit  the  policy :  Sioander  v.  Insurtmce  Co^ 
1  O.  C.  C.  (N.S.)  233,  16  0.  C.  D.  3. 

Failure  to  pay  the  premium  avoids  the 
policy  if  so  stipulated  therein  i  Insurance  Co. 
v.  McMillen,  24  O.  S.  67,  III  Longsdorfs 
Notes,  160;  Robert  v.  Insurance  Co.,  12  Dec 
Rep.  668,  1  D.  355,  13  Dec.  Rep.  66,  2  D.  106. 

A  claim  of  forfeiture  and  refusal  to  accept 
further  premiums  cscuses  the  assured  from 
continuing  to  tender  them  up  to  his  death, 
which  occurred  within  a  year:  Smith  v. 
Insurance  Co.,  7  Dec.  Rep.  188,  1  Bull.  284. 

The  superior  court  held  that  to  work  a 
forfeiture  for  non-payment  of  a  note  for 
premium,  a  demand  for  its  payment  on  the 
day  of  maturity  during  business  hours  must 
be  made:  Insurance  Co.  v.  French,  13  Dec. 
Rep.  927,  2  C.  S.  C,  R.  321  [the  supreme 
court  refused  to  pass  on  the  question.  Insur- 
ance Co.  V.  French,  30  0.  S.  240,  HI  Longs- 
dorfs Notes,  626]. 

The  phrase  non-forfeitable  in  the  name  of 
a  policy  is  controlled  by  a  clause  making  it 
void  for  non-payment  of  premium:  Oatee  v. 


Insunmce  Co.,  5  Dee.  Rep.  S18,  4  Am.  I*. 

Rec.  395. 

If  the  policy  contains  no  condition  of 
forfeiture  for  non-payment  of  premium  it  ia 
not  forfeited  by  non-payment  after  the  first 
premium,  although  the  notes  contain  such 
condition  in  the  absence  of  notice  of  maturity 
of  the  notes  or  demand  of  payment  or  notice 
of  an  election  to  forfeit  on  non-payment: 
Inaurance  Co.  v.  Morrow,  7  O.  D.  (N.P.)  118 
[This  point  not  in  the  decision  on  appeal 
Insurance  Co.  v.  Morroto,  16  O.  C.  C.  351, 
8  O.  C.  D.  419]. 

If  a  company  claims  that  a  policy  has 
lapsed  by  non-payment  of  premium  when 
due,  and  the  assured  claims  a  waiver  of 
such  forfeiture,  equity  has  jnriadictim  to 
determine  the  rights  of  the  parties^  and  if 
the  policy  is  in  force  to  compel  the  eranpany 
to  receive  premiums  and  issue  roiewal 
receipts:  Insurance  Co.  v.  TulUdge,  39  O.  S. 
240,  III  Longsdorfs  Notes,  1023  [afBrmiag 
Tullidge  V.  Inauramee  Co.,  8  Dec  Repw  2SS, 
6  Bull.  341]. 

Whether  a  company  has  waived  its  right 
to  snspend  its  policy  by  its  habit  of  reeeir- 
ing  premiums  after  th^  bad  become  due,  ia 
a  question  for  the  jury:  Sieofuler  t.  /mht- 
wice  Co.,  1  O.  C.  C  (N.S.)  233,  16  0.  G.  D. 
3. 

The  right  of  the  ben^iary  under  a  policy 
of  life  insurance  to  a  paid-np  term  polity, 
after  payment  of  three  annual  premiums,  is 
not  forfeited  by  a  practical  default  of  a  sab- 
sequent  premium  tor  which  notes  were  given 
in  part,  where  a  complete  default  would  not 
have  worked  such  a  forfeiture,  and  especially 
where  the  partial  piqrment  of  the  premium  in 
cash  was  more  than  sufficient  to  carry  tin 
policy  beyond  the  death  of  the  insured: 
Kelse^  T.  Insurance  Co.,  10  O.  Lw  R.  119, 
[refusing  to  follow,  Inturanee  Co.  t.  Buwer, 
62  0.  S.  385]. 

3.   Waiver  of  Right  of  Forfeiture. 

Where  a  company  month  after  month  col- 
lects premiums  after  they  have  become  due, 
and  on  the  14th  of  January  collects  the 
monthly  premium  which  became  due  Novem- 
ber Ist,  and  on  the  25th  of  the  same  month 
attempts  to  collect  the  premium  which  became 
due  Etecembcr  1st,  and  January  1st,  but  upon 
learning  that  the  insured  died  on  the  pre- 
ceding day  refuses  to  accept  the  premium, 
and  had  given  no  notice  to  the  insured  of 
ita  intention  to  suspend  or  forfeit  the  policy, 
there  is  a  very  strong  showing  that  the  com- 
pany had  waived  the  right  to  suspend  or 
forfeit  the  policy  for  non-payment,  and  it  is 
error  to  direct  a  verdict  for  the  company: 
Sioander  v.  Insurance  Co.,  1  O.  G.  C.  (N^) 
233,  15  0.  C.  D.  8. 
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A  life  company  lending  money  on  real 
estate  and  requiring  the  assured  to  take  out 
life  insurance  as  collateral  security,  and  the 
policy  contains  no  clause  of  forfeiture  for 
non-payment  of  premium,  though  the  notes 
have  such  clause,  but  the  company  gires  no 
notice  of  their  maturity  or  of  an  intent  to 
forfeit,  and  renews  the  loan  with  premiums 
unpaid,  it  will  be  presumed  that  the  company 
considers  the  policy  as  in  force:  Insurance 
Co.  Y.  Morrow,  7  O.  D.  (N.P.)  118  [reversed, 
Inaurance  Co.  v.  Morroto,  16  0.  C.  C.  351, 
8  O.  C.  D.  419]. 

While  no  amount  of  diligence  will  excuse 
non-payment  of  premium  unless  prevented  by 
the  company,  yet  if  the  assured,  knowing  the 
company's  office  bours,  offered  payment  at 
the  office  during  such  hours,  and  could  not 
pay  because  of  the  absence  of  anyone  to 
receive  payment,  a  judgment  against  the 
company  can  not  be  disturbed  on  this  ground: 
Inaurance  Co.  v.  Troy,  20  O.  C.  C.  644,  10 
0.  C.  D.  761  [affirmed,  without  opinion, 
Life  Aaaodation  v.  Troy,  66  0.  8.  675]. 

Taking  a  note  for  the  premium  waives  a 
condition  that  the  policy  shall  not  be  bind- 
ing until  "actual  payment  of  the  premium" : 
Little  T.  Insurance  Co.,  38  0.  S.  110,  III 
Longsdorfs  Notes,  969  [affirming  Little  T. 
Inaurance  Co.,  6  Dec.  Dep.  28S,  4  Am.  I*. 
See.  228]. 

If  an  agent  not  authorized  to  waive  a 
forfeiture  for  non-paymoit  of  preminma 
receives  the  overdue  premium  after  the 
assured's  death,  giving  an  antedated  receipt 
and  transmits  it,  concealing  the  facta,  the 
company,  by  receiving  it  in  ignorance  of  the 
facts,  does  not  ratify  the  act:  Inaurance  Co. 
T.  ifciftllen,  24  O.  8.  67,  III  Longsdorfs 
Notes,  160. 

4.    Right  to  Paid-up  Policy  after  Default. 

A  condition  that  on  default  after  three 
years'  premiums  have  been  paid  the  policy 
shall,  without  surrender,  but  on  paying  all 
outstanding  premium  notes,  become  a  paid-up 
term  policy,  payment  of  all  such  notes, 
though  given  after  the  three  annual  premiums 
were  paid,  is  a  condition  precedent  to  becom- 
ing a  paid-up  policy;  Insurance  Co.  v.  Buaer, 
62  O.  S.  385,  IV  Longsdorfs  Notes,  837. 

An  endorsement  on  a  policy  that  a  paid- 
up  policy  will  be  given  is  not  an  independent 
guaranty  to  give  a  paid-up  policy,  but  must 
be  construed  with  the  policy:  Jander  T. 
Insurcmce  Co.,  16  O.  0.  C.  536,  0  0.  C.  D. 
462. 

Where  a  policy  provided  that  a  paid-up 
policy  would  be  given  on  demand  on  sur- 
render of  the  policy  while  still  alive,  properly 
receipted,  and  the  policy  was  payable  to  the 
wife,  or,  if  she  died,  to  the  children,  and  after 
the    insured's   death,   with   premiums  in 

31-c 


arrears,  the  wife  claimed  that  he  had 
demanded  a  paid-up  policy  of  the  agent,  and 
had  surrendered  the  policy  but  not  receipted, 
and  that  as  she  was  then  alive,  it  could  not 
be  ascertained  whether  she  or  the  children 
should  have  receipted,  it  was  held  that  the 
agpnt  could  not  waive  the  receipt,  and  that 
a  receipt  by  her  and  a  guardian  of  the  chil- 
dren appointed  for  the  purpose  or  by  her 
alone  was  not  excused:  Jander  v.  Inaurance 
Co.,  16  O.  C.  C.  636,  9  O.  C.  D.  462. 

A  clause  giving  a  right  to  a  paid-up  policy 
after  two  premiums  had  been  fully  paid  up, 
construed  with  a  condition  forfeiting  the 
policy  if  a  premium  is  not  fully  paid,  limits 
the  right  to  demand  a  paid-up  policy  to  the 
time  when  the  policy  is  in  force:  Bussing  v. 
Insurance  Co.,  34  0.  S.  222,  III  Longsdorfs 
Notes,  710  [affirming  Bussing  T.  Insurance 
Co.,  6  Dec.  Rep.  607,  7  Am.  L.  Rec.  62,  7 
Dec.  Rep.  442,  3  Bull.  144]. 

Where  proniuma  were  to  be  partfy  cash 
and  partly  by  note,  under  authority  to  loan 
part  of  the  premium  to  the  policy-holder,  and 
in  default  of  a  cash  premium  or  interest  on 
the  notes  the  policy  was  only  to  be  good  for 
part  of  the  amount,  and  a  deftmlt  was  made, 
it  was  held  that  the  notes  are  a  permanent 
loan  to  be  paid  out  of  dividends  or  deducted 
from  the  policy.  Payment  of  the  notes  was 
not  necessary  to  constitute  payment  of  pre- 
miums. The  amount  due  on  the  notes  with 
annual  interest,  less  dividends,  is  to  be 
deducted  from  what  is  due  on  the  policy. 
The  right  to  future  dividends  is  lost  fay 
forfeiture  for  non-payment  of  the  cash  pre- 
miums and  interest  on  the  notes:  Insurance 
Co.  T.  Bonner,  36  0.  S.  51,  III  Longsdorfs 
Notes,  830  [reversing  Bonner  v.  Insurance 
Co.,  7  Dec.  Rep.  207,  1  Bull.  293]. 

Annual  pr^niums  were  payable  part  cash 
and  part  in  notes  in  the  policy,  providing, 
{ 1 )  for  forfeiture  if  the  interest  on  outstand- 
ing pronium  notes  was  not  paid.  (2)  After 
two  premiums  have  been  paid  a  paid-up  policy 
would  be  given,  notwithstanding  a  default 
in  the  payment  of  any  subsequent  premium. 
(3)  If  the  policy  becomes  null  all  credits  shall 
be  forfeited  to  the  company."  Interest  upon 
some  of  the  premium  notes  being  unpaid,  the 
assured  demanded  a  paid-up  policy.  It  was 
held  that  under  clauses  1  and  3  the  policy 
was  void  and  all  credits  forfeited  to  the 
company.  Clause  3  did  not  apply  to  a  default 
in  interest :  Insurance  Co,  v.  Robinson,  40  O. 
S.  270,  IV  Longsdorfs  Notes,  22  [reversing 
Insur<mre  Co.  v.  Robinson,  4  Dec.  Rep.  442, 
2  Clev.  L.  Rep.  171]. 

A  condition  forfeiting  the  policy  for  default 
in  any  premium,  but  a  paid-up  policy  will  be 
issued  if  application  is  made  within  six 
months,  being  unambiguous  is  enfordble,  and 
no  paid-up  policy  can  be  required  after  six 
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month*  from  the  flrit  default:  ions*  T. 
liuurance  Co.,  10  Dec.  Bep.  631,  22  BnlL  SIS. 

An  indoreanoit  by  the  secretary  on  a  for- 
feitable policy  that  if  two  payments  are  made 
while  it  is  in  force  a  paid-up  policy  will  be 
given,  is  presumably  authorized.  Letters 
1^  the  actuary,  recogiuzing  such  action  as 
usual  with  the  company,  are  competent  to 
■how  Buch  authori^:  (iaiea  v.  /Muroiiee  Co., 
6  Dec.  Rep.  313,  4  Am.  L.  Rec.  89S. 

6.   Rtwvor  after  Uon-payment  of  Premmima. 

Where  the  policy  contains  the  provision 
that  "should  this  policy  become  void  in 
consequence  of  non-payment  of  premiums,  it 
may  be  revived  if  sot  more  than  fifty-two 
premiums  are  due,  upon  the  payment  of  all 
arrears,  and  the  pmentation  of  evidence 
satisfactory  to  the  company  of  the  sound 
liealth  of  the  insured,"  the  company  may 
rightfully  refuse  to  accept  four  weelu*  pre- 
miums on  a  policy  foHy-six  days  in  arrears, 
an  investigation  having  shown  that  the 
insured  was  far  gone  with  consumption,  his 
death  having  oontrred  sevoiteen  days  there- 
after: /iMunmoe  Co.  T.  Walton,  4  0.  C.  C. 
(YIB.)  133.  IS  O.  C.  D.  687. 

e.   Recovary  of  PrwiiufM. 

An  action  to  recover  insurance  premiums 
all^^  to  be  due  and  unpaid  is  not  an 
action  on  an  account,  but  is  for  money  paid 
out  at  tlie  request  of  the  defendant:  Mead  v. 
Cueh,  13  O.  N.  P.  (N.S.)  470. 

To  constitute  a  consideration  for  the  pay- 
ment of  premiums  on  a  policy  of  life  insur- 
ance, it  is  essential  that  the  insurer  incur 
a  liability  by  a  contract  which  is  not  affected 
by  any  infirmity  which  it  may  elect  to  inter- 
pose as  a  defense  to  an  action  on  the  policy 
if  the  life  insured  should  end:  Ineurance  Co. 
V.  Felia,  73  0.  8.  46,  IV  Longsdorf  ■  Notes, 
998. 

In  an  action  to  recover  premiums  paid 
to  an  insurer  which  has  not  incurred  such 
risk,  the  rights  of  the  parties  at  tiie  h^in- 
ning  of  the  action  should  determine  the 
judgment  and  the  insurer  can  not  by  aver- 
ments of  its  answer  festively  waive  such 
defense;  Inaurance  Co.  T.  Felim,  73  0.  S.  46, 
IV  Longsdorf  s  Notes,  998. 

A  policy  taken  out  by  a  wife  on  the  life 
of  her  husband  without  his  cooBent  is 
absolutely  void  under  a  condition  which  pro- 
vides that  the  policy  is  void  unless  the 
person  on  whose  life  it  is  taken  consents 
thereto;  and  premiums  paid  upon  such  policy 
may  be  recovered  if  the  person  paying  them 
was  free  from  fraud:  Insurance  Co.  T.  Felia, 
73  O.  S.  46,  IV  Longsdorfs  Notes,  998. 

If  an  insurance  company  wrongfully 
declares  the  policy  forfeited,  and  refuses  to 


accept  the  premium  when  dufy  tendered,  and 
to  give  the  insured  the  customary  renewal 
receipt  evidencing  the  continued  life  of  the 
policy,  the  assured  is.  In  equity,  entitled  to 
demand  a  rescission  of  the  contract,  and  a 
return  of  the  premiums  paid  thereon,  with 
interest  from  the  times  of  payment:  Insur- 
ance Co.  V.  Pottker,  33  O.  8.  459,  ni  Longs- 
dorfs Notes,  683. 

If  a  policy  is  void  ab  initio  for  innocent 
misstatements  in  the  application,  the  pre- 
miums paid  may  be  recovered  back:  Insur- 
ance Co.  V.  Pyle,  44  O.  8.  19,  IV  Longviorf s 
Xotcs,  191. 

Life  policies  for  the  lienefit  of  a  corpora- 
tion, procured  by  the  secretary  and  general 
manager  on  the  lives  of  members  of  the 
board,  without  authori^  therefor  by  the 
board  acting  as  a  board,  are  void  where  the 
premiums  are  to  be  paid  out  of  the  com- 
pany's treasury,  and  an  action  by  the  com- 
pany will  lie  for  the  cancellation  of  such 
policies  and  recovery  of  the  premiums  paid: 
Insurance  Co.  v.  Schott,  11  O.  C.  C.  {N.S.) 
401,  20  0.  C.  D.  666  [affirming  Schott  T. 
Insurance  Co.,  7  0.  N.  P.  (N.S.)  548,  19  O. 
D.  (N.P.}  249]. 

A  life  insurance  agent  will  be  presumed 
to  know  that  a  corporation  has  no  insurable 
interest  in  the  lives  of  its  direetors,  and  an 
action  will  lie  against  the  company  for  can- 
cellation of  the  policies  and  recovery  of  the 
premiums  paid:  Schott  v.  Insurance  Co.,  7 
O.  N.  P.  (N.S.)  548,  19  0.  D.  {N.P.)  249 
[affirmed.  Insurance  Co,  v.  Schott^  11  O.  G. 
C.  (N.S.)  401,  20  O.  C.  D.  656;  affirmed, 
without  opinion.  Insurance  Co.  r.  Bohottf  83 
O.  S.  507]. 

Upon  repudiating  his  eimtraet  of  life 
insurance  and  surrendering  to  the  company 
its  policy  therefor,  an  infant  may  recover 
the  whole  amount  of  premiums  paid  by  him 
thereon  without  deduction  for  the  txpmM 
of  carrying  the  risk:  Insurance  Oo.  t.  FuUer, 
9  O.  C.  C.  (N.8.)  441,  19  O.  0.  D.  416. 

Generally  the  bencAciary  of  an  inaoraaee 
policy  has  a  vested  interest,  and  nothing  cam 
be  done  to  prejudice  such  interest  without 
his  consent,  but  this  principle  does  not  apply 
to  a  beneficiary  who  is  a  minor,  whose  life 
has  been  insured  and  the  premiums  paid  by 
anothn*  minor.  The  minor  paying  the  pre- 
miums may  avoid  the  contract  and  recover 
the  premiums  paid:  Insurance  Go.  v.  FuUer, 
9  O.  C.  C.  (N.S.)  441,  19  O.  C.  D.  415. 

Where  an  insunmee  company  which  has 
not  complied  with  the  Ohio  law  requiruMF 
a  license  to  do  business,  evades  this  require- 
ment by  issuing  policies  outside  of  the  state 
on  property  located  within  the  state,  an 
action  can  not  be  prosecuted  in  the  courts 
of  the  state  for  the  recovery  of  premiums  on 
such  policies,  but  payment  on  a  poIi<;y  m 
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issued  may  be  enforced  witbin  the  jurisdic- 
tion of  the  state  in  which  it  was  issued,  and 
an  action  for  recovery  of  premiuma  may  be 
maintained  within  such  state  provided  juris- 
diction can  be  obtained  over  the  person  of 
the  policy  holder:  Casualty  Co.  v.  Banhing 
Co.,  12  0.  C.  a  (K.8.)  200,  21  O.  0.  D.  428. 

In  a  case,  where  a  consolidated  company 
rightly  pleads  that  the  obligatiora  growing 
out  of  one  of  the  options  was  ultra  vinu,  a 
cause  of  action  quati  ea  contractu  im- 
mediately ariaea  in  favor  of  the  polii^  holder 
for  recovery  of  praniunu  paid,  and  if  the 
disaffirmance  is  wrongful,  the  insured  may 
treat  the  contract  as  discharged,  and  sue  at 
once  for  its  breach,  or  for  premiums  paid,  a 
ri^t  which  ie  not  affected  by  failnre  to  pay 
further  premiums:  Insurance  Co.  v.  Bare, 
6  O.  a  C.  (N.S.)  348.  1«  O.  0.  D.  197 
[reversed,  without  opinion.  Insurance  Co.  T. 
Bans,  74  O.  S.  460]. 

Failure  of  assured  to  make  further  pay- 
mentB  of  premiums  xmder  an  ultra  vires 
policy  of  insurance,  can  not  result  in  any 
forfeiture  of  his  right  to  recover  from  the 
company  the  premiums  already  paid:  /n«ur- 
(Mice  Co.  V.  Hare,  5  O.  C.  C.  (N.8.}  348,  16 
O.  C.  D.  197  [reversed,  without  opinion, 
Insurance  Co.  v.  Hare,  74  O.  8.  466]. 

Where  a  wife  insures  the  life  of  her 
husband  without  his  consent  or  knowledge, 
and  in  her  dealings  with  the  company  con- 
ceals this  fact  after  she  must  have  known 
that  his  consent  was  necessary,  she  is  pre- 
cluded from  claiming  that  the  premiums  paid 
by  her  to  the  company  were  without  con- 
sideration; MarUng  v.  Insurance  Co.,  6  O. 
L.  R.  09. 

The  estoppel  which  precludes  a  party  from 
recovering  a  premium  paid  in  under  an  in- 
valid policy,  if  the  frauduloit  conduct  caused 
the  issuing  of  the  policy,  is  equally  appli- 
cable when  the  fraudulent  conduct  takes  place 
after  the  policy  was  issued  and  induces  the 
insurance  company  to  treat  the  policy  as 
in  effect:  MarUng  v.  Insurance  Co.,  19  O.  D. 
(N.P.)  55. 

It  was  held  by  the  circuit  court  that  an 
insurance  company  could  not  be  compelled 
to  repay  premiums  which  were  paid  by  a 
wife  upon  a  policy  on  the  life  of  faer  husband, 
which  was  invalid  because  ii,  was  issued  With- 
out his  consent;  the  agent  of  an  insurance 
company  having  represented  to  her  that  such 
polii^  was  valid:  Brokamp  v.  Insurance  Co., 
16  O.  C.  C.  630,  8  O.  C.  D.  116. 

There  can  be  no  apportionment  or  return 
of  premium,  if  the  risk  has  once  commenced: 
Fulton  T.  Insurance  Co.,  7  0.  (pt.  2)  5,  I 
IiOngBdorfs  Notes,  883. 

If  a  policy  is  merely  voidable  aa  for  mis- 
representation as  to  age,  which  is  for  the 
oompany*8  benefit,  the  insured  can  not  recover 


back  the  premiums  paid:  Loa>  T.  Insurance 
Co.,  41  O.  S.  278,  IV  Longsdorfs  Notes,  61 
[affirming  Low  v.  Insurance  Co.,  6  Deo.  Rep. 
1088,  10  Am.  L.  Rec.  313,  8  Dec  Rep.  247, 
6  Bull.  666]. 

The  company's  failure,  on  toidering  back 
the  money,  to  return  premium  notes  which 
the  forfeiture  of  the  policy  raidered  un- 
collectible, will  not  affect  its  rights:  Insur- 
ance Co.,  T.  McMitlen,  24  O.  S.  67,  HI  Longs- 
dorf  B  Notes,  160. 

A  polii^holder  in  a  life  insurance  company 
defaulting  in  his  premium  payments  is 
chained  with  constructive  knowledge  of 
fraud  on  the  part  of  the  company  in  mis- 
applying its  funds  in  speculation  in  stocks, 
payment  of  excessive  salaries,  etc,  at  the 
time  he  repudiated  the  contract,  and  the 
statute  of  limitations  then  began  to  run 
against  an  assignee  of  the  policy  suing  to 
recover  the  premiums  more  than  six  years 
later:  Baumgartm  T.  Insurance  Co.,  7  O. 
L.  R.  294. 

A  suit  to  rescind  the  policy  and  recover 
premiums  based  upon  the  wrongful  refusal 
of  an  insurance  company  to  receive  further 
premiums  or  continue  the  policy  in  force, 
can  not  be  maintained  without  the  concur- 
rence of  the  beneficiaries:  Insurance  Co.  t. 
Penn,  4  0.  N.  P.  (N.S.)  87.  16  O.  D.  {N.P.) 
375,  1  Hosea.  200. 

It  is  the  settled  law  of  this  state  that  the 
holder  of  a  policy  of  life  insurance  induced 
by  fraud  and  misrepresentation  may,  by  an 
action  brought  in  due  time,  recover  from  the 
insnranee  company  the  amount  of  premiums 
paid  with  interest  thereon  and  without  de- 
duction for  intervening  insnranee  whidi  he 
has  not  had  and  oiji^ed:  Life  Assurance 
Co.  T.  Statler,  ;i  O.  0.  C.  A.  1  [affirmed,  with- 
out opinion,  Life  Assurance  Co.  T.  Btatler, 
88  O.  8.  ..]. 

7.   Customs  of  Agents  with  Beferenoe  to 
Premiums. 

Where  a  course  of  dealings  has  been  pur- 
sued for  several  years  between  the  agents 
of  different  insurance  companies,  whereby 
one  calls  upon  the  other  to  issue  policies  to 
his  customers,  which  be  does,  and  settlements 
are  from  time  to  time  made  between  the  two 
agents,  when  payment  ia  made  by  the  one 
to  the  other  for  policies  ao  issued,  the  com- 
pany issuing  such  policy  will  not  be  relieved 
from  liability,  because  of  the  fact  that  pay- 
ment of  the  premium  has  not  been  made  to 
its  agent,  when  the  time  for  settlanent 
between  the  two  agents  baa  not  arrived,  and 
when  no  demand  for  the  payment  of  such 
premium  has  been  made;  Inturanee  Co.  T. 
Plato,  3  O.  0.  0.  (N.S.)  207,  18  O.  a  D.  35. 
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Failure  of  the  agent  to  call  for  the  weekly 
premium,  though  such  was  the  eatabliahed 
custom  of  the  company,  does  not  waive  a 
condition  avoiding  the  policy  if  premiums  are 
in  arrears  for  four  weeks.  Both  the  policy 
and  the  pass-book  stating  that  the  agent's 
failure  to  call  for  the  premium  is  not  a 
waiver:  Meyer  v.  Insurance  Co.,  6  O.  N.  P. 
34,  7  O.  D.  (N.P.)  573  [aflfirmed,  on  other 
points,  Meyer  v.  Inaurance  Co.,  7  O.  N.  P. 
480,  0  O.  D.  (NJ.)  506]. 

Where,  by  the  terms  of  a  policy  of  life 
insurance,  the  non-payment  of  the  required 
annual  premium,  at  the  designated  time, 
is  declared  to  be  a  ground  of  forfeiture,  but 
the  uniform  custom  of  the  insurance  com- 
pany has  been  to  give  notice  of  the  time 
when  the  premiums  fall  due,  and  to  collect 
the  same  at  the  residence  of  the  policy 
holder,  through  a  local  agent  residing  in  his 
neighborhood,  good  faith  requires  that  this 
mode  of  collection  should  not  be  discontinued, 
and  payment  required  at  the  company's  o£Bc«, 
without  notice  to  the  insured.  Where  the 
insurance  company,  under  such  circumstances, 
with  a  view  to  avoid  the  policy,  gives  private 
instructions  to  the  local  agent  not  to  give 
such  customers  notice  to  the  insured,  and  not 
to  call  on  liim,  as  usual,  for  the  payment  of 
the  premium,  no  right  to  declare  the  policy 
forfeited  arises  from  a  default  in  payment 
caused  by  such  strategy  and  bad  faith: 
/fwurance  Co.  \.  FoUker,  33  O.  S.  409,  III 
Longsdorf  8  Notes,  688. 

Where,  by  the  terms  of  a  contract  of  life 
iasurajice,  the  beneficiary  named  in  the  policy 
is  entitled  to  participate  in  the  profits,  a 
portion  of  which,  in  the  form  of  dividends, 

is  to  be  applied  each  year  in  reduction  of 
premiums,  and  it  has  been  the  uniform 
practice  of  the  company  to  give  timely  notice 
of  the  amount  of  premium,  amount  of  divi- 
dends, and  of  the  balance  to  be  paid  in  cash, 
and  the  company  neglects  to  give  such  notice, 
having  knowledge  of  the  residence  of  the 
beneficiary,  and  by  reason  thereof  a  premium 
is  not  paid  at  the  time  specified  in  the  policy, 
the  company  can  not  set  up  such  failure 
to  pay  as  a  defense  to  a  recovery  upon  the 
.policy,  although  by  its  terms  the  same  is  to 
be  forfeited  in  case  of  failure  to  pay  a 
premium  upon  any  of  the  dates  stipulated 
therein:  Insurance  Co.  v.  Smiih,  44  O.  B.  156, 
IV  Longsdorf's  Notes,  200. 

A  company  which  had  not  disapproved  of 
previous  similar  credits  by  its  agents  to  the 
assured  is  estopped  to  deny  authority  of  an 
agent  to  give  him  a  sixty-days'  credit  for 
payment  of  premium:  Krumm  v.  Inauratue 
Co^  40  0.  S.  225,  IV  Longsdorf's  Notes,  20; 
Inauranee  Go.  v.  French,  30  O.  S.  240,  III 
Longsdorfs  Notes,  S26. 


If  the  policy  provides  that  no  agent  except 
president  and  secretary  can  waive  a  forfei- 
ture for  non-payment  of  premiums,  the 
company  may,  nevertheless,  expressly  or  im- 
pliedly give  an  agent  such  authorily,  but 
empowering  him  to  collect  premiums  does 
not  do  so:  Insurance  Co.  V.  McMillem,  24  O. 
S.  G7,  III  Longsdorf's  Notes,  160. 

If  an  agent  gives  time  to  pay  the  praninm 
without  authority  to  do  so,  and  the  com- 
pany charges  the  agent  with  the  amount, 
this  waives  a  condition  that  the  policy  is  not 
binding  until  actual  payment:  Insuramce  Co. 
T.  Kelly,  24  0.  S.  345,  III  Longsdorf  s  Notes, 
177. 

A  stipulation  that  agents  have  no  au- 
thority to  waive  forfeitures  for  non-payment 
of  premiums  is  controlled  by  a  course  oi 
business  in  giving  effect  to  overdue  pig- 
ments until  notice  that  in  future  th^ 
would  not  be  received:  Inauramce  Co.  T. 
TuUidge,  30  0.  8.  240,  III  Lcmgsdorf  a  Notes, 
1023  [affirming  TuU^e  v.  /nsurMwe^  8  Dee. 
Bep.  222,  6  BulL  341]. 

If  a  policy  was  to  become  void  on  B<m* 
payment  of  the  premium  note,  and  the  note 
was  sent  to  A  for  eoUecticm,  who  wrote 
"continue  the  policy  in  foree  and  we  will 
guarantee  the  paym^t  of  the  note,"  to  which 
the  company  made  no  reply,  sltiKnij^  it 
wrote  other  letters  to  him,  it  was  held  thnt 
A'b  letter  did  not  by  necessary  implication 
call  for  a  reply,  if  the  company  assented 
thereto,  accordingly,  the  question  of  assent 
should  have  gone  to  the  jury:  Fry  v.  In»wr- 
anoe  Co.,  40  0.  S.  108,  IV  Longsdorfs  Notes, 
8. 

£.   DiscsnaNATiOK  Ain>  Ribatbb. 

An  answer  in  an  action  on  notes  given  for 
life  insurance,  which  alleges  that  (1)  the 
notes  were  executed  on  an  express  agreement 
that  they  should  be  discounted  with  a 
certain  brokerage  firm  of  which  the  insured 
was  a  member  and  brokerage  allowed  such 
firm,  otherwise  the  insurance  shoold  be  void 
and  the  policy  canceled;  (2)  that  upon  notloe 
of  failure  to  carry  out  said  brokerage  agree* 
meut,  the  policy  was  returned  to  the  agent, 
cancellation  demanded  and  return  of  the 
notes  requested;  and  (3)  that  the  insured  be- 
came the  beneficiary  of  a  rebate,  which  was 
illegal  and  contrary  to  G.  C,  |  0404,  is  de- 
fective in  that  it  fails  to  bring  the  inanred 
within  the  terms  of  the  statute  so  as  to 
invalidate  the  notes  or  make  them  fatil  for 
want  of  consideration:  Doitay  v.  Ofutppell, 
12  O.  C.  C.  (N.S.)  661,  21  O.  G.  D.  B09. 

It  is  within  the  discretion  of  the  snperin- 
toident  of  insurance  to  refuse  a  Uecoue  am 
agent  of  a  foreign  life  kisuruce  company  to 
one  who,  in  violation  of  the  statute,  has. 
without  first  obtaining  nteh  licoiBe,  solicited 
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applicmtions  for  inaurance  in  such  company, 
and,  as  a  part  of  Bueh  solicitation,  has  offered 
a  rebate  of  a  porUon  of  the  regular  premiTun: 
Vorj/9  T.  State,  ea  rel^  67  O.  S.  16,  IV  Longs- 
dorf  B  irotes,  928. 

6.  C,  {0404,  does  not  declare  that  the 
policy  itself  is  invalid:  Tillinghaat  v.  Craig, 
17  O.  G.  a  531,  9  0.  G.  D.  45». 

A  note  which  is  given  on  a  rebate  is  in- 
valid unless  in  the  hands  of  a  bono  fide 
holder:  TilUnghast  v.  Craig,  17  O.  C.  0.  631, 
9  O.  G.  D.  4S9. 


F.    iNBtlBABLE  tNTlSBST. 

1.   2n  Oetteral. 

A  man  may  cause  his  own  life  to  be  in- 
sured for  the  benefit  of  a  stranger  and  the 
want  of  insurable  interest  in  the  stranger 
will  not  invalidate  the  policy:  Ryan  v.  Roth- 
uxiier,  SO  O.  S.  595,  IV  Longadorf's  Xotes, 
617. 

A  policy  taken  out  by  a  man  for  his  own 
benefit  on  the  life  of  a  stranger  is  void  for 
want  of  insurable  interest:  Ryan  v.  Koth- 
v>eUer,  50  0.  S.  595,  IV  Longtsdorf's  Xotes, 
517. 

The  word  "stranger"  as  used  in  Ryan  v. 
Rothweiler,  50  O.  S.  595,  IV  Longsdorf's 
Notes,  617,  having  reference-  to  insurable  in- 
terest, includes  a  brother;  and  a  policy  of 
insurance  talcen  out  on  the  life  of  a  brother 
who  is  in  good  health,  is  younger  than  the 
assured,  does  not  depend  upon  him,  and  has 
no  knowledge  of  the  issuance  of  the  policy, 
is  not  saved  from  the  inhibition  as  to  wager- 
ing contracts  by  the  all^tion  that  the  pur- 
pose in  taking  out  the  policy  was  to  pro* 
vide  a  fund  for  the  burial  of  the  insured  in 
case  of  his  death:  Jf eumore  v.  Insurance  Co., 
8  O.  C.  C.  (K.S.)  808.  18  O.  C.  D.  660. 

A  brother  has  no  insurable  interest  in  the 
life  of  a  younger  brother  on  whom  be  is 
not  dependent:  yewmore  v.  Insurance  Co,, 
8  O.  G.  C.  (N.8.)  308,  18  O.  G.  D.  669. 

Where  one  makes  application  for  a  policy 
of  insurance  on  her  life  and  names  her  siste? 
as  beneficiary,  and  ft  policy  is  issued  in 
accordance  with  the  application  and  pre- 
miums are  collected  thereon,  the  company  is 
estopped  in  the  event  of  the  death  of  the 
insured  from  denying  that  the  sister  who 
was  named  as  beneficiary  had  an  insurable 
interest  in  the  life  of  the  insured:  Baker  v. 
Inauramce  Co.,  5  O.  N.  P.  (N.S.)  383,  18  O. 
D.  (N.F.)  426. 

A  grandfather  has  an  insurable  interest 
in  the  life  of  his  grandson.  The  test  is  a 
degree  of  relationship  which  would  consti' 
tute  a  good  consideration  for  a  gift:  Hilliard 
v.  Banford,  4  O.  N.  P.  363,  6  O.  D.  (N.P.) 
449. 


A  brother  or  sister  may  be  made  the  bene- 
flciaiy  of  insurance  procured  by  a  man  on 
his  dwn  life.  G.  G.,  S  9393,  permitting  a 
man  to  insure  for  his  wife's  benefit  free 
from  creditors  does  not  exclude  this:  re 
AndreM,  5  0.  N.  P.  253,  6  O.  D.  (X.P.) 
174. 

A  child  may  have  an  insurable  interest 
in  the  parent's  life:  Ryan  v.  Rothweiler, 
50  0.  S.  595,  IV  Longsdorf's  Notes,  517; 
8haddinger  V.  Insurance  Co.,  11  Dec.  Rep. 
892,  30  Bull.  337. 

A  person  who  is  taking  out  insurance  on 
his  own  life  payable  to  bis  estate  may  trans- 
fer such  policy  to  a  third  person  having  no 
insurable  interest  in  big  life:  Eekle  v.  Ren- 
ner,  41  O.  S.  232,  IV  Longsdorfs  Notes,  58. 
[Tlie  assignment  in  this  case  was  without 
valuable  consideration.] 

The  opposite  result  was  reached  in  which 
the  case  was  for  value;  and  it  was  held 
that  the  assignment  for  value  could  not  be 
made  unless  the  assignee  had  an  insurable 
interest:  Evans  v.  Moore,  7  0.  C.  G.  (N.S.) 
123,  18  O.  G.  D.  1. 

Only  those  having  an  insurable  interest 
in  the  life  of  the  insured  can  become  bene- 
ficiaries under  a  policy  either  by  assign, 
ment  or  otherwise.  The  case  of  Eckle  v. 
Renner,  41  0.  S.  232,  IV  Longsdorf's  Notes, 
58,  though  treated  in  the  text-books  as  au- 
thority contra,  is  not  deceiaive  of  that  ques- 
tion, and  the  court,  in  the  present  case,  on 
reason,  good  conscience  and  public  policy, 
and  in  view  of  the  square  conflict  in  the  rul- 
ings of  the  courts  in  the  various  states, 
prefers  to  follow  the  federal  courts:  Evans 
V.  Moore,  7  0.  C.  C.  (N.S.)  123,  18  O.  C. 
1>.  1.  . 

In  life  insurance  it  is  sufficient  that  at 
the  time  the  policy  was  issued  there  was  a 
relation  existing  entitling  the  party  to  be 
a  beneficiary,  and  nothing  occurring  after- 
wards (in  this  case  divorce  and  subsequent 
remarriage)  will  terminate  her  interest  in 
the  policy:  Supreme  Commandery  v.  Ever' 
ding,  20  O.  G.  G.  689,  11  0.  C.  D.  419. 

A  firm  of  two  partners  borrowed  money 
from  a  life  company  on  mortgage  on  their 
store  building.  Mid  for  further  security  in< 
sured  their  lives  each  for  the  benefit  of  the 
other  for  $10,000.  On  death  of  one  the  com- 
pany paid  f 10,000  to  the  other,  and  the  ex- 
ecutrix seeks  to  recover  half  thereof.  It 
was  held,  that  it  appearing  that  each  paid 
his  own  premiiun,  and  that  each  got  his 
insurance  In  consideration  of  the  other  doing 
likewise,  the  intention  was  that  the  survivor 
should  get  the  fund  and  not  the  estate,  and 
this  intent  governs  and  the  executrix  can 
not  recover:  Dyas  v.  O'XcH,  2  O.  X.  P.  SI. 
3  O.  D.  (N.P.)  309. 
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2.   OorporaiUm  «a  Lives  of  Directftrt  and 
Emploj/e$. 

A  corporation  has  not  an  insurable  inter- 
est in  the  life  of  a  director  who  is  not  in- 
debted to  the  corporation:  Insurance  Co.  \. 
Bchott,  11  O.  C.  C.  (N.S.)  401,  20  O.  C.  D. 
066  [affirming  Inaurance  Co.  t.  Schott,  7  O. 
N.  P.  (N.S.)  548,  19  0.  D.  (N.P.)  249,  and 
affirmed  without  opinion,  in  Intumnce  Co.  t. 
O.  S.  507]. 

Where  a  person  is  the  owner  of  a  large 
portion  of  the  stock  of  a  corporation,  and 
by  reeBOn  of  bis  skill  and  experience  he  is 
Urgefy  relied  upon  to  make  the  business 
of  the  corporation  a  euccess,  and  when,  in 
borrowing  money  of  banks  and  in  dealing 
with  creditors,  and  in  inducing  other  per- 
sons to  huy  stock  in  such  corporation,  he 
represents  that  he  has  insured  his  life  for 
the  benefit  of  the  corporation  and  that  the 
policies  therefor  are  assets  of  the  corpora- 
tion, Bach  facts  diBclose  an  insurable  inter- 
est in  the  corporation,  and  such  insured  per- 
stm  and  his  legal  representatiTes  are  estopped 
from  claiming  that  such  policies  are  not 
based  upon  an  insurable  interest,  or  that 
the  amounts  due  thereon  do  not  ticlong  to 
the  corporation:  Kecklej/  v.  GUut  Co,,  86  0. 
S.  213  [aflBrming  OUu»  Co.  Y.  Inntrance  Co., 
13  O.  G.  G.  (N.S.)  240,  21  0.  C.  D.  675,  and 
Insurance  Co.  V.  GUua  Co.,  18  0.  C.  C.  (N. 
S.)  229,  21  O.  G.  D.  665]. 

0.  C,  SI  0393,  9396  and  9396,  do  not 
prohibit  a  person  from  insuring  his  own  life 
for  the  benefit  of  persons  other  than  his 
wife  and  children:  Keckley  v.  Olaas  Co.,  86 
O.  S.  213  [affirming  Glass  Co.  v.  Inanratuv 
Co.,  13  O.  C.  C.  (N.S.)  240,  21  0.  0.  D.  675, 
and  Insurance  Co,  v.  Glass  Co.,  18  O.  0.  C. 
(N.S.)  229,  21  O.  C.  T>.  665]. 

Where  a  life  ir.surance  company  makes 
DO  defense*  and  pays  the  amount  of  its 
policy  into  court  to  abide  the  judgment 
of  the  court  as  between  conflicting  claim- 
ants, parties  claiming  an  interest  in  the 
fund  will  not  be  allowed  to  object  that 
the  beneficiary  named  in  the  policy  has  no 
insurable  interest:  Keckley  v.  Glass  Co., 
86  O.  S.  213  [affirming  Glass  Co.  v.  In- 
surance Co.,  13  O.  C.  C.  (N.S.)  240,  21  0. 

C.  D.  675,  and  Insurance  Co.  v.  Glass  Co., 
18  O.  C.  G.  (N.S.)  229,  21  O.  C.  D.  665]. 

One  who  has  obtained  a  valid  insuraiica 
upon  liis  life,  may  dispose  of  it  as  he  sees 
fit,  in  the  absmee  of  prohibitory  legisla- 
tion or  oontrast  stipulations,  jit  is  im- 
materiid,  in  such  ease,  that  the  assignee  has 
no  insurable  interest  r  Kecklejf  T.  Olasa  Co., 
86  0.  S.  213  [affirming  Otasa  Co.  T.  Insur- 
ance Co.,  13  O.  C.  G.  (N.S.)  240,  21  O.  G. 

D.  676,  and  Insurance  Co.  v.  Glass  Co.,  13 
0,  C.  C.  (N.S.)  220,  21  O.  C.  D.  665;  ap- 


proving and  following  Eckel  v.  Bernner,  41 
O.  S.  232,  IV  Longsdorfs  Notes,  68]. 

8.   Widows  and  Children. 

G.  G.,  1 9897,  tnsAB  a  married  woman  as 
a  feme  sole  in  reqteet  to  policies  of  insur- 
ance taken  out  in  her  name  on  the  life 
of  her  husband.  Such  policies  become  her 
separate  property,  and  are  placed  beyond 
the  reach  of  her  hushuid  or  his  creditors: 
Insurance  Co.  T.  Applegate,  7  O.  S.  292,  II 
Longsdorfs  Notes,  298. 

A  transfer  by  an  insolvent  husband  to  his 
wife  of  a  policy  of  insurance  then  in  force 
on  the  life  of  tiie  husband  is  not  an  assign- 
ment of  property  in  fraud  of  creditors  or  to 
hinder  or  delay  creditors  within  the  con- 
templation of  G.  C.,  {{  11102,  et  seq.  In 
such  case  the  only  remedy  of  tiie  creditor 
is  found  in  the  provisions  of  G.  C.,  {  9395 : 
Lytle  V.  Baldmger,  84  O.  S.  1. 

If  a  policy  is  issued  to  a  married  woman 
for  a  certain  amount  upon  the  life  of  her 
husband  payable  to  her,  her  executors,  ad- 
ministrators or  assigns,  and  in  case  of  ber 
death  before  that  of  her  husband,  the  in- 
surance is  to  be  payable  to  their  children, 
the  insured  to  be  entitled  to  a  paid  up  pol- 
icy for  two-twentieths  of  the  sum  originally 
insured  after  two  annual  premiums  were 
paid,  it  was  held  that  if  she  died  before  two 
annual  proniums  were  paid,  and  the  com- 
pany recognized  the  husband  aa  the  real 
beneficiary,  and  accepted  the  premiums  from 
him,  the  insurance  company  would  be 
estopped  to  deny  his  right  subsequently  to 
demand  a  paid  up  policy  after  he  had  paid 
nine  premiums:  Insurance  Co.  v.  Hamilton, 
41  0.  S.  274,  IV  Longsdorfs  Notes,  61. 

Xf  the  policy  shows  upon  its  face  that 
it  was  obtained  by  a  married  woman  upon 
her  husband's  life,  and  that  she  paid  the 
premiums  therefor,  it  is  prima  facie  her 
property;  and  as  such  is  not  affected  by 
G.  G.,  88  0393  to  9396:  Weber  v.  Pa«tois 
48  O.  S.  266,  IV  Longsdorfs  Notes,  413. 

If  a  poli^  is  made  payable  to  a  married 
woman  upon  her  husband's  life,  the  fact 
that  she  is  subsequently  divorced  does  not 
of  itself  defeat  her  rights  under  the  policy: 
Overhiser  v.  Overhiser,  63  O.  S.  77,  IV 
Longsdorfs  Notes,  849. 

A  policy  of  life  insurance  upon  the  life 
of  a  husband  issued  upon  the  joint  applica- 
tion of  tiie  husband  and  wife  was  made 
payable  to  the  wife.  Upon  the  death  of  the 
huBbftnd,  the  wife  received  such  moo^  and 
invested  ft.  At  no  time  did  she  own  ai^ 
oilier  property.  At  a  time  when  a  married 
woman  could  charge  only  her  sprats  estate, 
she  executed  a  written  instrument  together 
with  her  husband  for  the  payment  of  mon^. 
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husliand  from  the  wife's  application  and  made 
such  policy  payable  to  their  ehildren.  The 
parties  could  not  read  Eoglish.  It  was  held 
that  the  proceeds  of  such  policy  should  be 
paid  in  accordance  with  tiie  original  inten- 
tion of  the  parties:  FuM  T.  Kramer,  11  Dec 
Rep.  85,  24  Bnll.  400. 

G.  C,  8  0393,  and  the  following  sections 
apply  to  policies  issued  by  foreign  insurance 
companies:  Crosa  T.  Armstroi^,  44  0.  S.  818, 
IV  Longedorfs  Notes,  238. 

The  policy  of  insurance  purporting  on  its 
face  to  have  been  effected  by  a  married  woman 
on  the  life  of  her  husband,  wherein  the  com- 
pany, in'  consideration  of  an  annual  premium 
duly  paid  by  the  wife  and  of  like  annual 
premiums  to  be  paid  by  her  during  the  con- 
tinuance of  the  policy,  or  until  ten  full  pre- 
miums have  been  paid,  agrees  to  insure  the 
life  of  the  husband  for  the  sole  use  of  the  wife 
to  be  paid  her  at  hie  decease,  and  if  not  liv* 
ing  then  to  her  children  for  their  use,  is 
prima  facie,  the  sole  property  of  the  wife, 
and  as  such  is  not  affected  by  Q.  C,  }  9S93 : 
Loper  T.  Pawton,  48  O.  8.  266,  IV  Longedorfs 
Notes,  418. 


It  was  held  that  her  interest  in  such  policy 
at  the  time  that  she  executed  such  written 
instrument  could  not  he  regarded  as  prop- 
erly which  she  could  charge  with  such  d^t;' 
and  that  accordingly  such  debt  could  not 
be  enforced  sgainst  tiie  proceeds  of  such  pol- 
icy: Stickm  Y.  Bchmidt,  64  0.  S.  354,  IV 
Longedorfs  Notes,  872. 

6.  C,  S  9397,  is  not  refa'oactive,  and  does 
not  apply  to  policies  which  were  issued  be- 
fore it  was  maeted;  Plant  t.  Insurance  Co., 
4  O.  C.  a  (N.8.)  94,  16  O.  a  D.  493  [af- 
Armed,  without  opinion,  Plaut  v.  Inmraticc 
Co.,  65  0.  8.  586]. 

The  proceeds  of  a  policy  issued  by  a 
Massachusetts  company,  which  by  Massa- 
chusetts law  were  to  be  paid  to  the  bene- 
ficiary ami  not  to  the  creditors,  must  be 
so  paid  in  Ohio:  In  re  Andrea,  5  O.  N.  P. 
263,  6  O.  D.  (N.P.)  174. 

O.  C,  S  9397,  was  said  to  be  declaratory 
of  the  pre-existing  law  and  not  remedial: 
Ryan  v.  Sothweiler,  50  0.  S.  595,  IV  Longs- 
dorfs  Notes,  517. 

4.   Wife  insuring  lAfe  of  Butband. 

If  a  life  insurance  policy  is  taken  out  and 
premiums  paid  by  the  assured,  and  the  policy 
made  payable  at  his  death  to  his  wife,  and 
in  case  of  her  decease  during  his  lifetime  to 
her  children  by  him,  in  such  case,  if  all  the 
beneficiaries  named  in  the  policy  die  before 
the  death  of  the  assured,  such  policy  reverts 
to  the  assured,  and  at  his  death  becomes  sub- 
ject to  administration  and  bequest  the  same 
as  his  other  personal  estate:  Ryan  T.  Roth- 
weiler,  60  O.  8.  696,  IV  Longedorfs  Notes, 
617. 

A  policy  of  life  insurance  is  not  assignable 
by  a  married  woman  under  G.  C,  i  9398,  for 
the  reason  that  this  clause  has  relation  to  a 
married  woman  simply,  and  witiiout  any 
qualifying  words  expressing  the  assignor's 
intention,  and  operates  to  fix  upon  audi  as- 
signmoit  a  presumptive  intoition  to  make 
provirion  for  a  married  woman  and  her  idiil- 
dren  Jointly:  Reakirt  t.  Bemden,  3  O.  N.  P. 
(N.S.)  646,  16  O.  D.  (N.P.)  697,  1  Hosea, 
1S9  [affirmed,  without  opinion,  Betuden  T. 
Beakirt,  73  O.  S.  383]. 

An  assignment  to  a  wife  and  her  assigns, 
with  a  rerorsion  back  to  her  husband  in  case 
of  her  prior  death,  creates  an  estate  solely 
for  her  use,  and  is  valid  under  the  second 
clause  or  exception  of  the  statute;  Reakirt 
T.  Beauden,  3  0.  N.  P.  (N.S.)  646,  16  O.  D. 
(N.P.)  697,  1  Hosea,  159  [affirmed,  without 
opinion,  Beeuden  v.  Reakirt,  73  0.  S.  383]. 

A  husband  and  wife  made  application  for 
insurance  upon  the  life  of  each  for  the  ben- 
efit of  the  other,  'loe  insurance  company 
without  authority  erased  the  name  of  the 


O.  AssionuBNT. 

One  to  whom  a  life  insurance  policy  has 
been  pledged  as  security  may  pay  the  pre- 
miums thereon,  and  may  enforce  such  pre- 
miums as  against  the  proceeds  of  the  policy; 
Reakirt  v.  Beauden,  3  O.  N.  P.  (N.8.)  646, 
16  O.  D.  (N.P.)  697,  1  Hosea  159  [affirmed, 
without  opinion,  Besuden  T.  Rei^eirt,  73  O. 
8.  383]. 

A  policy  of  life  insurance  is  not  assign- 
able by  a  married  woman  under  G.  C.,  1 9808, 
for  the  reason  that  it  has  relation  to  a  mar- 
ried woman  simply,  and  witiiout  any  qualify- 
ing words  expressing  the  assignor's  intention, 
and  operates  to  fix  upon  such  assignment  a 
presumptive  Intention  to  make  provision  for 
a  married  woman  and  her  children  jointly. 
But  an  assignment  to  a  wife  and  her  assigns, 
with  a  reversion  back  to  her  husband  in 
case  of  her  prior  death,  creates  an  estate 
solely  for  her  use,  and  is  valid  under  the 
second  clause  or  exception  of  the  statute; 
Reakirt  T.  Beeuden,  8  O.  N.  P.  (N.S.)  S46, 
16  O.  D.  (N.P.)  697,  1  Hosea,  150  [affirmed, 
without  opinion,  in  Betudm  V.  ReaHrt,  78 
O.  8.  383]. 

A  transfer  by  an  insolvent  to  his  wife  and 
children  of  policies  of  life  insurance,  made 
payable  to  his  estate,  is  in  fraud  of  creditors 
and  may  be  set  aside,  and  the  policies  ordered 
paid  to  his  administrator  or  to  a  trustee  for 
the  benefit  of  his  creditors:  Lytic  v.  Insur- 
ance Co.,  5  O.  N.  P.  (N.8.)  28,  17  O.  D. 
(NJ.)  805. 
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If  a  married  man  has  taken  out  a  policy 
of  insurance  payable  to  himself  and  has  paid 
the  premium  thereon,  bis  assignment  thereof 
to  his  wife,  with  intention  to  defraud  his 
oreditors  is  voidable  at  the  option  of  such 
ereditora:  Child  v.  Oraham,  8  Dec  Rep.  294, 

7  Bull.  43. 

An  asaignmmt  to  a  person  having  no  in- 
surable interest  in  the  life  by  one  who  had 
a  policy  on  hia  own  life  for  his  own  boieflt, 
and  no  family — aa  where  he  assigned  it  to 
the  infant  daughter  of  a  friend  and  delivered 
it  to  her  father  for  her — is  valid,  and  her 
guardian  may  recover  the  fund  from  the  as- 
sured's  administrator,  to  whom  it  had  been 
paid:  Eckel  v.  Renner,  41  O.  S.  232,  IV 
Longsdorf's  Notes,  58. 

Assignment  by  one  of  the  distributees  after 
action  b^jfun  on  the  policy  is  not  a  breach  of 
the  clause  forbidding  assignment;  Insurance 
Co.  V.  Jordan,  6  Dec.  Rep.  1145,  10  Am. 
li.  Rec.  625,  8  Dec.  Rep.  313,  7  Bull.  71. 

An  endowment  policy  on  a  married  wom- 
an's life,  payable  in  fifteen  years,  or  at  death, 
to  her  husband  if  be  survive  her,  but  if  she 
is  alive,  then  to  her,  and  if  both  are  dead, 
to  her  children,  is  assignable  by  her  after 
her  husband's  death,  but  before  the  fifteen 
years  have  expired:  Windhorat  v.  Wilhelms, 
1  O.  C.  C.  28,  1  0.  C.  D.  17. 

Sending  the  accident  ticket  without  sign- 
ing the  blank  assignment  is  not  assigning  it, 
and  the  administrator  properly  sues:  Inmr- 
once  Co.  v.  Jordan,  6  Dec.  Rep.  1145,  10  Am. 
L.  Rec.  625,  8  Dec.  Rep.  313,  7  Bull.  71. 

A  clause  forbidding  assignment  of  a  life 
policy  does  not  refer  to  assignments  after 
loss.  It  is  not  different  from  other  policies: 
Lee  V.  7n«urotti?e  Co.,  12  Dee.  Rep.  109,  1  H. 
217. 

O.  C,  S  9398,  must  be  construed  together 
with  G.  C,  SS  0394,  et  aeq.,  and  11034;  and  it 
was  not  intended  to  dispense  with  the  good 
faith  of  such  assignment:  Child  T.  Oraham, 

8  Dec.  Rep.  294,  7  Bull.  43. 

O.  C,  1 9398,  Is  not  retroactive,  and  does 
not  apply  to  insurance  policies  iasoed  before 
it  was  enacted :  Plant  T.  Inewranux  Co.,  4  O. 
C.  a  (N.S.)  94,  16  O.  0.  D.  499  [affirmed, 
without  opinion,  Float  v.  Insurance  Co.,  65 
O.  S.  S86]. 

Where  a  policy  of  life  insnrance  was 
issued  in  Michigan,  the  residoice  at  that 
time  of  both  the  assured  and  bis  wife  who 
was  made  beneficiary,  and  an  assignment  of 
the  policy  was  afterward  made  in  Hiehigan 
to  a  resident  of  Michigan,  and  the  assured 
died  in  Michigan,  and  the  policy  is  still 
held  there,  and  suit  has  been  brought  upon 
it  by  the  assignee  in  the  federal  court  in 
that  state,  an  action  brought  in  this  state 
by  the  beneficiary,  who  is  now  a  resident 
here,  will  be  dismissed  without  prejudice 


for  failure  to  make  a  bona  fide  effort  to 
bring  in  the  assignee  of  the  policy  as  a  party 
to  the  action,  and  she  will  be  remanded  to 
the  Michigan  forum  for  a  determination  of 
her  rights:  8ti>ett  v.  Insurance  Co.,  14  0.  0. 
C.  (NJS.)  100,  23  0.  C.  D.  369  [affirming 
Swett  Y.  Insurance  Co.,  8  0.  N.  P.  (NS.) 
569,  20  O.  D.  (N.P.)  694.  and  affirmed,  with- 
out opinion,  Bwett  T.  Insurance  Co.,  88  0.  8. 
470]. 

One  who  has  obtained  a  valid  insaruoe 
upon  his  life,  may  dispose  of  it  as  he  sees 
fit,  in  the  absence  of  prohibitory  l^islatlon 
or  contract  stipulations.  It  is  immaterial, 
in  each  ease,  that  the  assignee  has  no  fnsnr- 
able  interest :  K'ecJtley  v.  Glass  Co.,  88  O.  S. 
213  [affirming  Olaea  Co.  T.  Inturtmce  Co.,  13 
O.  C.  0.  (N.S.)  240,  21  0.  C.  D.  676  and  In- 
auramee  Co.  v.  Glass  Co.,  13  0.  0.  C.  (N.S.) 
220,  21  0.  C.  D.  666;  approving  and  following 
Eckel  T.  Renner,  41  O.  S.  232,  IV  Longsdorf s 
Notes,  S8]. 

A  transfer  of  life  insurance  !n  payment 

of  a  debt  arising  out  of  transactions  in  stock 
on  margins  is  void  at  commcm  law  and  under 
the  statutes  of  Ohio,  and  can  be  set  aside 
at  the  suit  of  the  assignee  for  the  benefit  of 
creditors^  a  proceeding  under  O.  C,  S  11106, 
by  a  creditor  is  not  necessary:  Waohtel  v. 
Campbell,  21  0.  C,  0.  781,  12  O.  C.  D.  148. 
See  also  OAiTBuno. 


H.  BsNBnCUBT. 

1.    7a  General. 

If  an  insurance  company  makes  the  policy 
payable  to  a  person  different  from  the  we 
named  in  the  application,  and  the  insured 
being  unable  to  read  does  not  know  of  such 
mistake,  the  person  named  in  the  application 
is  entitled  to  the  proceeds  of  the  policy:  Fu» 
V.  Kroner,  11  Dec  Rep.  85,  24  Bull.  400. 

The  concurrence  of  the  beneficiaries  is  a 
condition  precedent  to  valid  action  on  the 
part  of  the  insured  In  the  nature  of  treating 
a  contract  of  life  insurance  as  rescinded  and 
basing  thereon  a  suit  for  recovery  of  pre- 
miums paid ;  nor  can  a  suit,  without  the  con- 
currence of  the  ben^ciaries,  be  based  upon 
the  wrongful  refusal  of  the  company  to  re- 
ceive farther  premiums  or  continue  the  pol- 
icy in  force:  Inaurance  Co.  t.  Penm,  4  O.  N. 
P.  (N.S.)  97,  16  O.  D.  (N.P.)  37fl,  1  Ho«a, 
200. 

O.  C.,  I  9303r  is  said  to  apply  to  a  case  in 
which  the  husband  effected  the  insnrance, 
but  the  wife  paid  the  premiums  witii  her 
own  money;  and  the  policy  was  made  p^- 
ahle  to  the  husband :  Jacob  T.  Inaurance  Co., 
13  Dee.  Rep.  696,  1  C.  8.  C.  R.  S19. 

The  beneficiary  of  a  life  insurance  policy 
can  not  recover  thereon  where  the  death  of 
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the  assured  is  caused  by  the  intentional  and 
felonious  act  of  such  beneficiary:  Rj/an  v. 
Rothioeiler,  50  O.  S.  596,  IV  Longsdorf's 
Notes,  517. 

When  a  husband,  acting  as  the  agent  of 
his  vife,  takes  out  in  her  name,  and  for  her 
sole  use,  a  policy  of  insurance  on  his  life, 
from  a  company  whose  charter  makes  such 
policy  the  exclusive  property  of  the  wife, 
and  exempts  its  proceeds  from  liability  for 
the  husband's  debts,  the  wife  is,  as  to  such 
policy,  to  be  regarded  as  a  feme  aole:  Insur- 
ance Oo.  T.  Applegate,  7  0.  8.  298,  11  Longs- 
dorf's Notes,  298. 

A  took  out  life  insurance  payable  to  his 
mother,  her  executors,  administrators  or  as- 
signs.  She  having  died  he  claimed  the  right 
to  name  himself  as  beneficiary.  The  com- 
pany declining  to  say  whether  this  could  be 
dope,  A  brought  suit  for  breach  of  contract 
to  recover  premiums  paid.  It  waa  held  that 
the  policy  did  not  revert  to  A.  Even  if  this 
is  not  so  the  company  can  not  be  called  upon 
to  declare  the  legal  effect  of  A's  claim:  Qass 
V.  Insurance  Co.,  3  O.  N.  P.  216,  4  O.  D.  (N. 
P.)  234  [affirmed,  without  opinion,  Qass  v. 
Insurance  Co.,  69  0.  S.  626]. 

A  and  husband  and  wife,  agreed  to  take 
a  policy  on  the  life  of  each  for  the  otiier's 
benefit.  The  policy  on  B'b  life  was  made  to 
her  ehildren,  and  he  paid  prraniums  for  six 
years  on  it,  without  knowing  he  was  not  the 
beneficiary,  being  unable  to  read  -English. 
It  was  afterwards  transferred  to  him  as 
trustee,  and  he  receipted  for  the  money  as 
trustee.  It  was  held  tiiat  he  is  entitled  to 
it  in  his  own  right:  Fuss  t.  Kroner,  11  Dec 
Rep.  86,  24  Bull  400. 

The  proceeds  of  a  policy  of  life  insurance 
are  payable  to  the  extent  of  his  claim  to  an 
assignee  of  the  policy  without  delivery,  in 
preference  to  a  subsequent  assignee  in  whose 
possession  the  policy  was  placed:  Banking 
Co.  V.  Assuranoe  Society,  10  0.  0.  C.  (N.8.) 
306. 

As  the  law  stood  in  1876,  a  contingent 
interest  of  a  married  woman  in  an  insurance 
policy  on  the  life  of  her  husband,  at  the  time 
she,  with  her  husband,  executed  a  written 
instrument  acknowledging  the  loan  of  a  sum 
of  money  which  they  promised  to  repay,  did 
not  constitute  her  separate  property,  charge- 
able in  equity  with  the  payment  of  that 
instrument;  nor  did  the  money  thereafter 
collected  on  the  policy,  by  relation,  become 
so  chargeable:  Stieken  v.  Schmidt,  64  0.  8. 
355,  IV  Longsdorfs  Notes,  872.  See  also 
HuBBAiro  AVD  Wm. 

2.   Battfioiary  in  Event  of  Death  of  Wife. 

If  a  life  insuranee  policy  is  takoi  out 
and  premiums  paid  by  the  assured,  and  the 


policy  is  made  payable  at  his  death  to  his 
wife,  and  in  case  of  her  decease  during  bis 
lifetime  to  her  children  by  him,  in  such 
case,  if  all  the  beneficiaries  named  in  the 
policy  die  before  the  death  of  the  assured, 
such  policy  reverts  to  the  assured,  and  at 
his  death  becomes  subject  to  administration 
and  bequest  the  same  as  his  other  personal 
estate:  Ryan  t.  Rothweiler,  50  O.  8.  696, 
TV  Longsdorf's  Notes,  517. 

A  caused  his  life  to  be  insured  and  paid 
all  premiums,  and  bad  the  policy  made  pay- 
able to  his  wife,  and  in  case  of  her  death, 
to  her  children  by  him.  A  had  only  one 
child,  a  daughter,  by  his  wife,  and  the  dangh- 
ter  married  and  had  one  child,  a  son.  The 
wife,  daughter  and  son  all  died  in  the  order 
named  before  the  death  of  the  assured.  Af- 
terwards, A  died  leaving  two  daughters  by 
a  former  wife,  and  the  husband  of  the  de- 
ceased daughter  surriTing  him.  In  a  con- 
test over  the  insurance  money,  between  the 
administrator  of  A  and  the  administrator 
of  the  deceased  daughter  and  of  the  deceased 
son,  it  is  held  that  the  administrator  of  A 
is  entitled  to  the  insurance  money;  Ryan  v. 
RothwetUr,  60  0.  S.  695,  IV  Longsdorfs 
Notes,  517. 

A  policy  of  insurance  on  the  life  of  a 
husband,  taken  out  by  his  wife  in  1869,  and 
payable  at  his  death  to  her  or  to  "their 
children,"  lapses  to  him  and  hia  child  by  a 
previous  marriage,  at  her  prior  death  with- 
out issue  by  the  present  marriage,  and  her 
child  by  a  former  marriage  does  not  par- 
ticipate: Rothert  T.  Insurance  Co.,  1  0.  N. 
P.  (N.S.)  6. 

The  proceeds  of  a  policy  of  life  insurance 
procured  by  a  husband  on  his  life  payable 
to  his  wife,  her  executors,  administrators  or 
assigns,  and  in  case  of  her  death  to  her 
children,  upon  the  death  of  the  wife  before 
the  husband,  leaving  three  children  surviv- 
ing  her,  and  later  the  death  of  one  of  these 
children,  before  his  father,  and  leaving  a 
child  surviving  him,  are  payable  to  the  two 
surviving  children  of  the  assured  upou  the 
death  of  the  father;  and  neither  the  admin- 
istrator of  the  deceased  son,  nor  his  daugh- 
ter, take  under  the  policy:  Frank  T.  Bow- 
man, ]  O.  S.  U.  407,  35  Bull.  60. 

G.  C,  {  9399,  is  not  retroactive,  and  does 
not  apply  to  an  insurance  policy  issued  be- 
fore it  was  enacted;  Plaut  T.  Inaurtmee  Co,, 
4  O.  C.  C.  (N.8.)  94,  16  0.  C.  D.  499  [af- 
firmed, without  opinion,  PUtut  T.  Insurance 
Co.,  66  O.  B.  686]. 

The  term  "l^al  heirs"  in  a  policy  issued 
to  one  who  has  neither  wife  nor  children 
means  those  who  would  take  under  the  stat- 
utes of  descent  and  distribution :  In  re 
Andres,  6  O.  N.  P.  253,  6  O.  D.  (N.P.)  174. 
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A  took  insurance  on  his  life  in  favor  of 
bis  wife  and  children  "by  her,  payable,  in 
case  of  the  death  of  the  "beneficiary"  before 
him,  to  his  heirs  or  assigns.  He  had  a  son 
by  her  who  died  before  him,  then  he  died, 
and  his  wife  died  Isst,  but,  before  collect- 
ing the  policy.  The  contest  is  between  A's 
child  by  a  former  marriage  and  the  wife's 
administrator.  It  was  contended  that  an  in- 
terest vested  in  the  son,  and  on  his  death 
it  ascended  to  A;  also  that  the  insurance 
was  a  gift  to  the  wife  and  therefore  de- 
scended as  non-ancestral  property  to  S's 
child,  but  it  was  held  that  the  wife's  admin- 
istrator takes  to  the  exclusion  of  the  hus- 
band's child:  Loumbury  v.  Richardson,  36 
Bull.  59  [without  opinion  in  supreme  court]. 

Where  A  took  out  a  life  policy  for  the 
benefit  of  his  wife  and  child,  containing  a 
provision  that  on  the  death  of  the  benefi- 
ciary before  maturity,  it  should  go  to  the 
heirs  of  the  person  whose  life  is  insured, 
and  the  child  died  first,  and  then  A,  and 
then  the  wife,  A  or  his  heirs  do  not  take 
the  child's  share,  but  the  widow  as  surviv- 
ing ben^ciary  took  the  fund.  The  fund  is 
not  a  gift  from  the  husband  to  the  wife, 
under  O.  C,  S  8577,  so  as  to  let  in  his  heirs 
for  one-half  on  her  death  intestate,  because 
it  did  not  come  immediately  from  him  but 
indirectly  through  the  insurance  company: 
Richardson  v.  Michmer,  11  Dec.  Rep.  830, 
30  BulL  120. 

A  policy  on  A's  life  issued  to  C,  his  wife, 
payable  to  her,  "her  executors,  administra- 
tors or  assigns,"  and  in  case  of  her  death 
first,  then  to  their  children,  and  on  sur- 
raider  after  two  annual  premiums  a  paid-up 
policy  would  be  issued,  and  C  died  the  same 
year  childless,  and  A  paid  premiums  for 
eight  years  and  then  demanded  a  paid-up 
policy,  it  was  held  that  (1)  as  C  died  before 
p^ing  two  premiums,  her  administrator  had 
no  right  to  a  {laid-iip  policy;  (2)  the  com- 
pany  having  for  eight  years  ■  afterwards 
treated  A  as  the  beneficiary,  it  is  estopped  to 
deny  his  right  to  sue  in  his  own  nune  as 
boieficiary:  Inaunuice  Co.  v.  HatMlton,  41 
0.  S.  874,  IV  Lcmgsdorfs  Notes,  01. 

An  assignment  to  a  wife  and  htr  assigns, 
with  a  reversion  back  to  her  husband  in 
ease  of  her  prior  death,  creates  an  estate 
solely  for  her  use.  and  is  valid  under  the 
•eeond  clause  or  exception  of  O.  0.,  |  0309 : 
Reakirt  v.  Beauden,  3  O.  N.  P.  (N.S.)  646, 
16  0.  D.  (N.P.)  697,  1  Hosea,  ISO  [af- 
firmed, without  opinifm,  Beavdm  T.  Reakirt, 
73  O.  S.  383]. 

3.    Affected  by  Acta  of  Assured. 

An  attempt  by  the  husband  of  the  bene- 
ficiary, without  knowledge  of  the  wife,  to 


surrender  the  policy  to  the  company,  is  in- 
operative, and  the  ri^ta  of  the  wife  are  not 
thereby  impaired:  Inswamoe  Co.  T.  BnUtht 
44  0.  8.  156,  IV  Longsdorfs  Notes,  200. 

If  an  insurance  company  has  sent  the 
notices  to  the  insured  (the  husband  of  the 
beneficiary)  and  he  has  made  payment  of 
premiums  from  year  to  year,  the  law  will 
treat  him,  in  making  such  payments,  as 
agent  for  the  wife;  but  where  it  is  shown  to 
the  company,  by  letters  from  the  husband, 
very  shortly  after  notice  sent,  tliat  he  and 
the  wife  have  separated,  she  having  com- 
menced a  proceeding  for  alimony  against 
him,  and  that  he  is  desirous  of  having  the 
policy  changed  and  made  payable  to  his 
estate,  the  company  is  not  justified  in  treat- 
ing him  as  her  agent,  for  the  purpose  either 
of  receiving  notice  for  her,  or  of  making  a 
surrender  of  the  policy:  Insurance  Co.  T. 
Bmith,  44  O.  S.  166,  IV  Longsdorf's  Notes, 
200. 

Where  a  policy  of  insurance  is  issued  in 
the  ordinary  form,  even  although  it  be  made 
with  the  wife  as  beneficiary,  for  the  wife  to 
be  paid  a  certain  sum  upon  the  death  of  her 
husband,  she  has  a  right  in  that  policy  which 
can  not  be  cut  off  by  the  admissions  of  the 
husband:  Foxhever  v.  Order  of  Red  Crots^ 
2  O.  C.  C.  {N.8.)  394,  14  O.  C.  D.  66. 

If  representations  in  r^ard  to  the  condi- 
tion of  his  health  are  made  by  the  husband, 
in  his  application  for  the  policy,  which,  by 
the  terms  of  the  policy,  are  made  part 
thereof,  the  subsequent  declarations  of  the 
husband,  made  pending  his  unauthorized  ne- 
gotiations for  the  surrender  of  the  policy, 
and  tending  to  show  the  false  or  fraudulent 
character  of  the  representations  upon  which 
the  policy  issued,  are  not  competent  evidence 
in  a  suit  brought  by  the  wife  upon  the 
policy  after  the  husbuid's  death:  Inauramee 
Co.  V.  AppUgate,  7  O.  8.  202,  H  Longsdorfs 
Notes,  298. 

A  policy  of  insurance  upon  the  life  of  G 
was  issued  on  the  joint  application  of  him- 
self and  wile,  for  her  sole  bmeflt.  In  answer 
to  a  question  in  the  application,  C  stated 
tiiat  he  had  had  no  sidkness  or  disease  dnr- 
ii^  the  seven  years  then  Ust  past  It  was 
stipulated  in  the  policy  tiiai  if  the  state- 
ments in  the  application  were  not  in  all 
respects  true,  the  policy  should  become  void. 
It  vns  held  that  in  an  action  1^  the  wife 
upon  the  policy,  the  declaraticm  of  O,  made 
prior  to  the  application,  and  tending  to  show 
that  said  statement  was,  to  his  knowledge, 
untrue,  are  incompetent;  Insurofwe  Co.  T. 
Cheever,  36  O.  S.  201,  HI  Longsdorfs  Notes, 
840. 

An  insurance  policy  was  issued  upon  the 
life  of  a  man  payable  to  him  after  a  cotain 
number  of  years,  if  he  lived  so  long,  but 
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otherwise  payable  to  hU  wife.  Subseqpieiitly 
by  agreement  with  the  inauranoe  company, 
he  gave  a  note  for  a  premium  which  con- 
tained provisionB  for  a  forfeiture  more  bur- 
densome than  those  contained  in  the  orig- 
inal policy.  Such  forfeiture  clause  was  wi^- 
ont  legal  effect  aa  against  the  rights  of  the 
wife:  Jiuuranee  Co.  T.  Bweer,  62  O.  S.  386, 
IV  Longsdorf  s  Notes,  837. 

If  insurance  is  made  payable  to  a  mar- 
ried woman,  ihe  fact  tiiat  she  is  sabsequently 
divoroed  from  her  husband  does  not  of  itseU 
destroy  her  rights  under  such  policy:  Over- 
hiser  V.  OverMaer,  63  0.  S.  77,  IV  Longs- 
dorfs  Notes.  849. 

When  the  insured,  under  a  policy  by  which 
the  benefteiary  could  be  changed  by  written 
notice  to  the  company  at  its  home  office 
aecomptmied  by  the  policy,  the  change  to 
take  effect  upon  the  indorsemnit  thereof  on 
the  policy  by  the  company,  undertook  to 
change  the  ben^ciary  and  did  all  that  he 
could  to  aiKomplish  that  result,  and  for- 
warded to  the  company  due  notice,  but  died 
before  the  company  had  approved  such 
change  of  beneficiary,  the  attempted  change 
was  not  effected,  and  the  original  beneficiary 
is  entitled  to  the  mon^  payable  under  said 
policy,  there  being  no  evidence  that  the  com- 
pany had  in  any  manner  waived  the  pro- 
vision in  the  policy  respecting  the  change  of 
beneficiary:  Douglas  v.  Inmrance  Co.,  II  0. 
N.  P.  (N.S.)  513,  21  0.  D.  (N.P.)  516. 

The  consent  of  the  company  is  required  to 
effect  a  change  of  beneficiary  under  a  policy 
of  insurance,  issued  by  a  regular  life  insur- 
ance company,  which  provides  that,  subject 
to  the  approval  of  the  company,  the  insured 
may  at  any  time  during  the  continuance  of 
the  policy  change  the  beneficiary  by  written 
notice  to  the  company  at  its  home  office,  ac- 
companied by  the  policy,  such  change  to 
take  effect  on  the  indorsement  of  the  same 
on  the  policy  by  the  company:  Douglass  v. 
Insurance  Co.,  11  O.  N.  P.  (N.S.)  613,  21 

0.  D.  (N.P.)  516. 

4,   Meaning  of  Legal  Representativee. 

The  words  "legaH  representatives,"  in  fheir 
strict  technical  sense,  mean  execulvrs  or  ad- 
ministrators, but  these  words  appearing  in 
a  life  insurance  policy  may  be  shown,  by  the 
context  and  surrounding  cirtsumstances,  to 
mean  "heirs  or  next  of  kin":  Hague  v. 
Hague,  11  0.  C.  C.  (N.S.)  406,  20  0.  C.  D. 
628  [affirmed,  without  opinion,  Hague  T. 
Hague,  81  O.  8.  488]. 

1.  EXKMPnON   FBOM   ClAIUS  OP  ObBDITOB. 

1.  Policy. 

If  a  life  insurance  policy  is  taken  out  ud 
premiums  paid  by  the  assured,  and  tAe 


policy  made  payable  at  his  death  to  his  wife, 
and  in  case  of  her  decease  during  his  life- 
time to  her  children  by  him,  in  such  ease, 
if  all  the  beneficiaries  nuned  in  the  policy 
die  before  the  death  of  the  assured,  such 
policy  reverts  to  the  Msured,  and  at  his 
death  becomes  subject  to  adminis^tion  and 
bequest  the  same  as  his  other  personal  estate: 
R^an  V.  RoikweUor,  60  0.  8.  696,  IV  Ltmgs- 
dorf's  Notes,  617. 

In  a  suit  brought  against  the  company,  by 
the  widow  of  an  insured  person,  upon  a 
policy  in  which  she  is  named  as  the  bene- 
ficiary,  in  a  court  in  the  state  where  such 
company  is  located,  and  in  which  suit  by 
direction  of  the  court,  the  company  brings 
into  court  a  sum  of  mon^  sufficient  to 
satisfy  the  amount  due  on  the  policy,  and 
obtains  an  order  requiring  the  administra- 
tor, resident  of  Ohio,  to  appear  and  inter- 
plead with  such  widow  as  to  their  respective 
claims  under  the  policy,  service  in  Ohio  of 
copy  of  such  order,  and  of  citation  upon  such 
administrator,  does  not  give  the  court  juris- 
diction of  his  person,  and  (there  being  no 
appearance  nor  other  service  on  such  admin- 
istrator) a  judgment  in  the  action  purport- 
ing to  debar  him  from  any  claim  or  right  as 
against  such  widow  is,  as  to  him,  void: 
Cross  V.  Armstrong,  44  O.  8.  613,  IV  Longs- 
dorf's  Notes,  238. 

A  policy  of  insurance  purporting  on  its 
face  to  have  been  effected  by  a  married 
woman  on  the  life  of  her  husband,  wherein 
the  company,  in  consideration  of  an  annual 
premium  duly  paid  by  the  wife  and  of  like 
annual  premiums  to  be  paid  by  her  during 
the  continuance  of  the  policy,  or  until  ten 
full  premiums  have  been  paid,  agrees  to 
insure  the  life  of  the  husband  for  the  sole 
use  of  the  wife,  to  be  paid  her  at  his  de- 
cease, and  if  not  living  thai  to  her  children 
for  their  use,  is  prima  facie,  the  sole  prop- 
erty of  the  wife,  and  as  such  is  not  affected 
by  O.  C.,S  9393.  The  fact  that  the  premhims 
have  been  paid  by  the  husband  is  not  suffi- 
cient of  itself,  to  overcome  the  Ic^  effect 
of  the  terms  of  the  contract.  Where  cred- 
itors of  t^e  husband  seek  to  obtain  satis- 
faction of  their  claims  from  the  proceeds 
of  such  policy,  they  must  establish,  not  only 
that  the  huslHmd  was  insolvent  at  the  tlme^ 
of  his  decease,  but  that  such  payments  or 
some  of  them,  were  made  in  fraud  of  the 
rights  of  existing  creditors.  Such  fraud 
will  not  be  presumed  from  the  fact  that,  dur- 
ing the  time  of  the  p^ment  of  premimna  the 
Insured  made  an  assignment  fbr  the  benefit 
of  creditors,  it  appearii^  further,  that  he 
thereafter  settled  with  aU  hia  creditors  and 
continued  business  until  bis  decease  twelve 
years  after  the  asslgnmoit  and  seven  jrears 
after  the  payment  criF  the  last  premium,  and 
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that  exUting  debts  were  all  incurred  a  few 
weeks  before  hia  decease:  Weber  v.  Pawton, 
48  O.  S.  266,  IV  Longsdorf's  Notes,  413. 

SUtutes  like  G.  C,  9  9394,  being  for  the 
benefit  of  the  family  of  the  insured  are  in 
accordance  with  public  policy  and  are  oon- 
atrued  liberally.  RichardaoH  v.  Michener,  11 
Dec.  Rep.  830,  30  BuU.  120. 

An.  insurance  policy  issued  by  a  Massa- 
chusetts company  operating  on  the  osaees- 
mait  plan,  which  under  Mftsaachusetts  law 
Is  payable  to  the  beneficiaries  and  not  to 
tiie  creditors  of  the  insured,  is  payable  in 
a  like  manner  in  Ohio:  In  re  Audrey  6  0. 
N.  P.  853,  6  O.  D.  {N.P.)  174. 

A  debtor  is  under  no  legal  obligation  to 
insure  his  life  f<H-  the  benefit  of  creditors; 
and  the  statutory  prorision  for  the  return 
to  the  debtor's  estate  of  all  the  money 
used  in  the  purchase  of  insurance  gives  to 
^e  creditor  everything  to  which  he  is 
entitled  or  which  he  could  have  reached  by 
any  process  of  law:  Lytic  v.  Baldinger,  84 
0.  S.  1  [affirming,  Ljrffc  v.  Insurance  Co., 
5  O.  N.  P.  (N.S.)  28,  17  0.  D.  (N.l'.)  305]. 

A  transfer  by  an  insolvent  husband  to  his 
wife  of  a  policy  of  insurance  then  in  force 
on  the  life  of  the  husband  is  not  an  aasign- 
m«it  of  property  in  fraud  of  creditors  or 
to  hinder  or  delay  creditors  within  the 
contemplation  of  G.  C,  SS  1U04,  et  aeq.  In 
such  case  the  only  remedy  of  the  creditor 
is  found  in  the  provisions  of  G.  C,  {9303: 
Lytle  v.  Baldinger,  84  O.  S.  1  [affirming, 
hytle  V.  Insurance  Co.,  5  O.  N.  P.  (N.S.) 
28,  17  O.  D.  (N.P.)  3051. 

The  term  "legal  heirs,"  if  used  in  the 
policy  issued  to  one  who  has  no  wife  or 
children,  means  those  who  would  take  under 
the  statutes  of  descent  and  distribution: 
In  re  Andr^,  6  O.  N.  P.  253,  6  O.  D.  (N.P.) 
174. 

A  creditor  applied  for  a  policy  on  the 
debtor's  life  as  security  and  paid  the 
premiums.  The  policy  was  made  payable 
to  the  debtor's  estate,  the  agent  saying  this 
was  sufficient.  It  was  held  that  the  creditor 
has  a  right  to  show  the  facts:  Rudeshauer 
v.  Insurance  Co.,  18  O.  C.  C.  609,  10  O.  C. 
D.  268. 

Whether  life  or  beneficial  insurance  ex- 
ceeds the  amount  exempt  from  creditors 
under  G.  C.,  H  9394  and  11722,  must  be 
determined  by  considering  each  policy  alone, 
and  not  by  adding  the  premiums  on  all: 
Binsch  v.  lyUtassy,  1  O.  D.  (N.P.)  372. 

Only  the  annuity  payable  to  an  insured, 
under  a  policy  of  life  insurance  is  subject 
under  the  laws  of  Ohio,  to  tiie  claims  of 
creditors  in  the  event  the  insured  passes 
through  bankruptcy;  the  present  \alue  of 
the  face  of  such  a  policy,  made  payable  to 
the  wife  of  the  bankrupt,  is  exempt  from 


the  claims  of  his  creditors:  /*  re  Sdiaef^, 

9  O.  L.  R.  367. 

2.    Premtums  Paid  m  Fraud. 

If  the  face  of  the  policy  shows  that  it  was 
obtained  by  a  wife  upon  her  husband's  life, 
and  that  she  paid  the  proniums,  it  is  prima 
facie  her  property;  and  as  such  is  not 
affected  by  G.  C,  H  9393  to  9396:  Weber 
V.  Paaton,  48  O.  S.  266,  IV  Longsdorfs 
Notes,  413. 

A  transfer  by  an  insolvent  husband  to 
his  wife  of  a  policy  of  insurance  then  in 
force  on  the  life  of  the  husband  is  not  an 
assignment  of  property  in  fraud  of  creditors 
or  to  hinder  or  delay  creditors  within  the 
contemplation  of  G.  C.,  |$  11102  et  seq.  In 
such  case  the  only  remedy  of  the  creditor 
is  found  in  the  provisions  of  G.  C,  S939d: 
Lytle  V.  Baldinger,  84  O.  S.  1  [afHrming, 
Lytle  T.  Insurance  Co.,  5  O.  N.  P.  (N.8.) 
28,  17  O.  D.  (N.P.)  305]. 

G.  C,  S  9395,  applies  to  a  policy  issued 
by  a  foreign  insurance  company  as  well  as 
to  one  issued  by  a  domestic  insurance  com- 
pany: Cross  V.  Armstrong,  44  0.  S.  613,  TV 
Longsdorf's  Notes,  238. 

See  to  the  same  effect,  Carnegie  Bros.  v. 
Railway,  1  O.  N.  P.  300,  3  O.  D.  (N.P.)  343. 

An  earlier  form  of  O.  0.,  |0395,  ex- 
empted insurance  up  to  an  amount  foi 
which  the  annual  premium  would  be  one 
hundred  fifty  dollars;  and  the  excess  over 
such  amount  could  be  reached  by  the  cred- 
itors: Cross  V.  Armstrong,  44  0.  S.  613,  IV 
T^ngsdorfs  Notes,  238. 

Under  the  same  statute,  see  also,  38  BnlL 
239.    (Editorial  note;  case  in  circuit  court.) 

Under  Q.  C,  { fl38S,  each  policy  was  to 
he  regarded  as  separate;  and  the  amounts 
on  one  or  more  policies  could  not  be  added 
together:  Eintch  T.  IfVUuay,  1  O.  X).  (N.P.) 
372. 

An  assignment  of  an  insurance  policy  is 
voidable  if  made  with  intention  to  defraud 
the  creditors:  CMM  T.  OroAam,  8  Dee.  Rep. 
294,  7  Bull.  43. 

J.  AOKRTS. 

Where  it  is  agreed  between  a  life  insurance 
agent  and  another  that  a  commission  shall 
be  paid  to  him  on  the  "first  installment  of 
premium"  received  from  one  recommended 
to  the  agency  by  him,  the  contract  will  be 
construed  to  mean  that  a  commission  is 
to  be  paid  on  the  first  annual  premium 
paid,  where  it  appears  that  the  minds  of  the 
parties  met  on  that  basis:  ConneUy  v.  Pick- 
ard,  4  0.  N.  P.  CN.S.)  294.  17  O.  D.  (N.P.) 
116. 

A  contract  of  the  character  involved  in  thia 
case,  entered  into  between  the  g&aeral  ag«nt 
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of  a  life  insurance  company  and  one  who  is 
to  Bcrve  under  him,  who  is  identified  in  the 
contract  as  "agent,"  is  a  contract  with  the 
general  agent  acting  in  his  individual  capac- 
ity, and  is  not  one  upon  which  the  company 
is  jointly  liable:  Bigger  v.  Insurunoe  CO., 
8  0.  N.  P.  {N.S.)  27,  19  O.  D.  (N.P.)  704. 

The  provisions  of  G.  C,  8  644,  making  it 
unlawful  for  one  not  duly  authorized  by  the 
insurance  company  and  licensed  by  the  su- 
perintendent of  insurance  to  procure,  receive 
or  forward  applications  for  insurance  in  any 
company,  are  not  applicable  to  a  contract 
between  an  agent  and  one  recommending  a 
risk  to  pay  a  commiraion  therefor:  Connelly 
T.  Pickard,  4  O.  N.  P.  (N.S.)  294,  17  O.  D. 
(N.P.)  116. 

Where  it  is  undisputed  that  a  life  insur- 
ance company  is  a  stock  company,  the  fact 
that  the  impression  was  conveyed  by  its 
Agents  that  it  was  doing  a  mutual  business, 
and  that  the  policy-holders  who  dected  to 
take  participating  contracts  had  written  in 
their  contracts  that  th^  should  share  in  the 
profits  "as  apportioned  by  the  company," 
does  not  transform  the  company  into  a  mu- 
tual company,  or  make  even  the  participat- 
ing contracts  mutual  insurance  contracts,  or 
estop  the  company  from  treating  the  surplus 
fund  as  belonging  to  the  stockholders:  State, 
ex  rel^  v.  Insurance  Co.,  13  O.  C.  C.  (N.S.) 
49,  22  0.  C.  D.  262  [^rmed,  without  opin- 
ion, State,  ea  rel.,  v.  Insurance  Co.,  84  O.  S. 
4S9]. 

In  an  action  by  an  insurance  agent  against 
his  company  for  breach  of  contract  of  em- 
ploymait,  by  which  he  was  to  be  allowed  a 
c<nnmisBion  on  business  secured,  without  any 
allowance  for  expenses,  such  agent  can  not 
prove  as  part  of  the  damages  for  the  breach, 
any  expenses  he  was  put  to  in  conducting 
the  business:  Jakotoenko  T.  Life  Aasociation, 
21  0.  C.  C.  199,  11  O.  C.  D.  576. 

Where  a  contract  with  an  agent  provides 
that  he  shall  procure  a  fixed  amount  of 
business  annually,  and  the  contract,  is  in 
force  for  a  year  and  a  half,  it  is  error  to 
instruct  the  jury  that  the  annual  average  can 
he  obtained  by  taking  into  the  account  the 
proportion  of  the  second  year  during  which 
the  contract  was  in  force :  Jakowenko  T.  Life 
Aseooiation,  21  O.  C.  C.  109,  11  O.  C.  D.  576. 

A  limitation  of  the  authority  of  agents, 
endorsed  on  the  policy  and  on  notices  and 
receipts  sent  to  the  policy-holder,  are  not 
available  to  the  company  as  a  defense,  where 
the  policy-holder  opened  negotiations  with 
the  company  direct  and  dealt  with  one  who 
was  termed  "manager":  Life  Aeeutxmoe  Co. 
V.  Statler,  1  0.  G.  C.  A.  1  [affirmed,  without 
opinion,  Life  Aaauranee  Co.  v.  Statler,  88 
O.  S.  —J. 


Where  the  agent  of  a  life  insurance  com- 
pany, having  knowledge  that  a  policy  has 
been  issued  on  an  application  made  through 
him,  visits  the  insured  and  collects  the  first 
premium,  but  finding  the  insured  complain- 
ing of  being  ill  delays  delivery  of  the  policy 
but  retains  the  premium,  and  in  the  mean- 
time typhoid  fever  develops  and  the  insured 
dies  therefrom,  the  company  is  liable  on  the 
policy  on  the  principle  of  ratification  and 
estoppel ;  Insurance  Co.  T.  Bhively,  1  O.  0.  C 
A.  63,  24  0.  0.  D.  357. 

K.  DmilTBBS. 

If  a  beneficiary  brings  action  on  a  policy, 
an  answer  which  avers  that  the  plaintilT 
murdered  the  insured  is  equivalent  in  legal 
effect  to  allying  that  the  killing  was  inten- 
tional and  felonious:  filmore  T.  Insurance 
Co.,  82  0.  S.  208. 

The  beneficiary  in  a  life  insurance  policy 
can  not  recover  thereon  where  the  ^eath  of 
the  assured  is  caused  by  the  intentional  and 
felonious  act  of  such  beneficiary:  Filtnore 
v.  Inaurance  Co.,  82  0.  S.  208. 

A  provision  that  the  insurance  policy  shall 
be  invalid  if  the  insured  should  die  by  his 
own  hand  does  not  prevent  recovery  in  case 
of  suicide,  if  the  insured  is  insane  when  he 
committed  tiie  act:  Bchultz  v.  Insurance  Co., 
40  O.  S.  217,  rv  Longsdorfs  Notes,  19. 

A  provision  that  a  policy  shall  not  be  pay- 
able in  case  of  suicide  is  valid:  Insurance 
Co.  V.  Maguire,  19  O.  C.  C.  502,  10  O.  C.  D. 
562;  Pagenhardt  v.  Insurance  Co.,  4  0.  N.  P. 
169,  6  0.  D.  (N.P.)  100;  Stark  v.  Insuranee 
Co.,  24  Bull.  416. 

In  a  clause  of  avoidance  if  the  insured 
"shall,  under  any  circumstances,  die  by  his 
own  hand,"  the  words  "under  any  circum- 
stances" must  be  disregarded  as  too  general 
and  indefinite.  "Die  by  his  own  hand"  is 
used  in  the  popular  and  legal  signification, 
and  does  not  apply  where  insanity  is  the 
controlling  influence,  though  assured  intended 
the  act  and  understood  its  physical  nature 
and  effect.  The  burden  is  on  the  company 
to  show  death  within  this  proviso,  but  san- 
ity is  preeiuned.  If  self-destruction  is 
proved,  plaintiff  may  in  rebuttal  show  in- 
sanity: Schultz  V.  Insurance  Co.,  40  O.  S. 
217,  rv  Longsdorf's  Notes,  19  [reversing 
Sohultz  V.  Insurance  Co.,  6  Dec.  Bep.  808, 
8  Am.  L.  Bee.  306,  7  Dec  Rep.  668,  4  Bull. 
8481. 

A  clause  avoiding  a  policgr  if  the  insured 
dies  by  his  own  hand,  sane  or  insane,  covers 
death  by  cutting  his  throat  while  in  the  de- 
lirium of  fever,  and  no  recovery  can  he  had: 
Pagenhardt  v.  Insurance  Co.,  4  0.  N.  P. 
189,  e  0.  D.  (N.P.)  190. 
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A  condition  against  death  by  insured's 
own  hand,  sane  or  insane,  is  valid,  and  there 
can  be  no  recovery  if  he  shot  himself,  al- 
though insane;  /tuuronce  Co.  t.  Maguire, 
19  O.  C.  C.  602,  10  O.  C.  D.  562. 

The  provision  in  a  life  insurance  policy 
that  the  death  of  a  member  by  his  own  band 
"is  not  a  risk  assumed"  therein,  is  an  excep- 
tion which  specifically  excludes  that  class  of 
deaths  from  the  contract  at  its  inception, 
and  should  be  distinguished  from  an  obliga- 
tion to  pay  upon  the  death  of  the  insured, 
with  provision  that  the  contract  to  pay 
should  be  void  if  the  insured  committed 
suicide:  Clemens  V.  Life  Aaaociation,  8  O. 
N.  P.  587,  11  O.  D.  (N.P.)  717. 

A  five-year  provision  as  to  incontestability, 
contained  in  a  policy  of  life  insurance  issued 
in  lieu  of  a  policy  of  the  same  number  is- 
sued twelve  years  earlier,  but  without  such 
a  provision,  does  not  read  into  the  original 
policy  a  waiver  of  its  exception  of  liability 
for  death  by  suicide:  Clemens  v.  Life  Asso- 
ciation, 8  O.  N.  P.  587,  11  0.  I>.  (N.P.)  717. 

If  insured  died  from  the  effects  of  poiaon, 
taken  by  him  with  the  knowledge  or  consent 
of  such  beneficiary,  with  the  intent  to  com- 
mit suicide  for  the  purpose  of  enabling  the 
bendieiary  to  collect  from  the  insurance 
company  the  sum  of  money  named  in  the 
policy  upon  his  life,  the  beneficiary  can  not 
recover:  Mieritz  v.  InsurtMce  Co.,  8  0.  N.  P. 
422,  11  O.  O.  (N.P.)  759. 

If  the  insurer  died  from  the  effects  of 
poison,  and  while  suffering  from  the  effects 
thereof  was  under  the  exclusive  care  and 
control  of  sudi  beneficiary,  who  was  at  the 
time  aware  that  such  poison  had  been  given 
him  or  taken  by  him,  and  that  he  v^as  then 
suffering  from  the  effects  thereof,  and  fraud- 
nlmtly  intmded  to  permit  such  poison  to 
eanee  his  death,  and  neglected  to  administer 
to  him  remedies  prescribed  by  his  physician, 
or  concealed  from  such  physician  the  fact 
that  Insured  was  then  suffering  from  the 
effects  of  such  poison,  such  beneficiary  can 
not  recover  on  the  policy:  Mieritz  v.  In- 
aurance  Co.,  8  O.  h\  P.  422,  11  0.  D.  (N.P.) 
769. 

If  the  insured  died  from  the  effects  of 
poison,  and  his  written  application  to  the 
insurance  company  was  made,  and  the  poison 
was  either  given  or  caused  to  be  given  to,  or 
taken  by  the  insured,  or  permitted  by  such 
beneficiary  to  be  taken  by  him,  in  further- 
ance of  a  conspiracy  entered  into  by  and 
between  such  beneficiary  and  the  insured,  to 
thereby  cheat  and  defraud  the  company,  sucli 
beneficiary  can  not  recover  on  the  policy: 
Mieritz  v.  Insurance  Co.,  8  0.  N.  P.  422,  11 
0.  D.  (N.P.)  759. 

In  a  suit  upon  a  policy  of  life  insurance, 
the  defense  of  fraud  in  the  procuring  of  the 


insurance  must  be  r^orded  aa  sustained, 
where  the  insured,  who  died  within  »  few 
months  i^ter  the  policy  was  issued  from  the 
effects  of  enlargement  of  his  spleen,  to  twen- 
ty-six times  its  normal  sixe,  failed  to  dis- 
close hia  ctmdition  to  the  examining  phy- 
sician, altiiough  three  physicians  had  told 
him  of  the  bad  condition  of  his  henltli,  one 
of  whom  had  refused  to  pass  him  for  life 
insurance,  and  one  had  told  him  he  bad 
heart  disease,  and  one  had  discovered  the 
enlargement;  and  this  is  true,  notwithstand- 
ing the  examining  physician  failed  to  dis- 
cover his  condition  and  numerous  acquaint- 
ances testified  to  his  apparent  good  health: 
Inaurmoe  Co.  v.  Whittaicer,  7  0.  C.  C.  (N.S.) 
1,  18  O.  C.  D.  688. 

A  false  stat^ent  made  by  the  insured  aa 
to  the  condition  of  her  health,  in  order  to 
have  the  policy  revived  after  it  had  become 
void  under  its  terms  by  reason  of  failure  to 
pay  the  premium,  renders  such  policy  in- 
valid: Baker  v.  Insurance  Co.,  5  O.  N.  P. 
(N.S.)  383,  18  0.  D.  (N.P.)  428. 

A  statement  by  the  insured  that  no  life 
insurance  company  or  aseociation  had  ever 
refused  him  as  a  risk  is  not  false,  although 
insured  was  refused  by  a  mutual  benefit  as- 
sociation: White  V.  Insurance  Co.,  11  Dec 
Rep.  857,  30  Bull.  237. 

After  paying  two  annual  premiums  on  a 
policy  in  the  defendant  compajiy,  issued  in 
1808,  the  policy-holder  defaulted,  and  six 
years  later  an  assignee  of  the  policy  sued 
for  recovery  of  the  premiums  paid  with  in- 
terest, alleging  fraud  upon  the  part  of  the 
company  in  misapplying  its  funds  in  specu- 
lation in  stocks,  payment  of  excessive  sala- 
ries, etc.,  knowledge  of  which  illt^  conduct 
had  but  recently  come  to  him.  It  was  held 
that  if  such  fraud  existed,  the  policy-holder 
was  charged  with  constructive  knowledge  of 
it  at  the  time  he  repudiated  the  contract  by 
defaulting  in  payment  of  his  praniums,  and 
the  statute  of  limitations  bad  therefore  run 
against  the  claim:  Baumgarten  v.  Insurance 
Co.,  7  O.  L.  R.  294. 

If  the  insured  has  failed  to  pay  his  ansriw 
ments  in  due  time,  the  fset  that  the  ne^eefc 
is  that  of  hia  agent  or  emplt^  is  no  enosa 
for  such  failure:  Oraveson  t.  Life  Asaod^ 
tioH,  8  O.  a  C.  171,  6  O.  C.  D.  S27  [affirmed, 
without  opinion,  Oraveson  t.  L^e  Assoojtt- 
tion,  37  Bull.  129]. 

A  deh^  in  declaring  a  policy  forfeited  for 
non-payment  of  premiums  does  not  waive 
such  ground  of  forfeiture;  Oravoton  T.  Life 
Association,  8  0.  C.  C.  171,  6  O.  C.  D.  327 
[affirmed,  without  opinion,  Oraveson  v.  Life 
.issodation,  37  BulL  129]. 

If  an  insurance  company  repeatedly  noti- 
fies the  beneficiaries  tluit  no  proof  of  death 
has  been  filed,  it  is  not  necessary  that  the 
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insurance  company  should  point  out  specifl- 
csUy  the  defects  in  the  attempted  proofs  filed 
by  them:  JUenear  v.  Insurance  Co^  12  0.  C- 
C.  (N.S.)  411,  21  O.  C.  D.  483. 

The  fact  that  the  beneficiary  in  a  life  in- 
surance policy  was  unchaste,  or  had  com- 
mitted adultery,  or  had  children  of  a  former 
marriage,  does  not  affect  her  right  to  the 
proceeds  of  a  policy  of  insurance  on  the  life 
of  her  husband:  Mieritz  t,  Imwrance  Co.,  8 
O.  N.  P.  422,  11  O.  D.  (N.P.)  759. 

Insurance  issued  to  a  minor  may  be  Toid- 
able  but  it  is  not  void:  Insurance  Co.  T. 
BiOard,  63  O.  S.  478,  IV  Longsdorf's  Notes, 
881. 

A.  life  insurance  association  company  can 
not  affirm  its  policy  of  insurance  in  psrt  and 
repudiate  it  in  part,  thereby  confining  the 
assured  to  one  of  the  benefits  therein  pro- 
vided for  when  be  had  paid  for  the  right  to 
elect  between  two  benefits  therein  set  forth. 
Hence,  when  the  obligation  of  the  insurer 
was  to  pay  $3,000  in  event  of  death,  or,  at 
the  election  of  assured,  to  pay  in  final  settle- 
ment, at  a  certain  date,  an  amount  to  as- 
sured in  casn  "equal  to  ten  full  annual 
premiums  as  paid  by  insured,"  the  company 
can  not,  in  such  ease,  defend  against  the 
election  of  assured  to  accept  the  latter  option 
on  the  ground  that  such  obligation  was 
ultra  vires  the  company,  and  at  the  same 
time  insist  that  assured  he  held  to  and 
bound  by  the  "whole  life  clause":  /nwronce 
Co.  V.  Hare,  5  O.  C.  C.  (N.S.)  348,  16  O. 
C.  D.  197  [reversed,  without  opinion,  Jnsur- 
anc9  Co.  V.  Bare,  74  0.  S.  466]. 

IV.   FOREIGN  INSURANCE  COMPANY. 

A.   What  Is  Fobeion  Insubancb  Compant. 

A  foreign  corporation  which  is  organized 
for  the  purpose  of  defending  physicians 
against  malpractice  sirfts  is  not  an  insur- 
ance company;  and  is  not  entitled  to  do 
business  in  this  state  under  G.  C,  S  9365 : 
State,  ea>  rel.,  v.  Laylin,  73  O.  S.  90,  IV 
Longsdorf's  Notes,  899  [affirming  State  v. 
Laylin,  3  0.  N.  P.  (N.S.)  185,  15  O.  D.  (N. 
P.)  360]. 

A  company  of  another  state  organized  "for 
insuring  lives  on  the  plan  of  assessment  upon 
surviving  members"  must  comply  with  the 
provisions  of  G.  C,  S  9365,  and  is  not  within 
the  class  included  in  G.  C,  S8  9427,  et  aeq.-. 
State  V.  Jfoore,  38  0.  S.  7,  HI  Longsdorf's 
Notes.  948.  See  also  State  v.  Moore,  39  0. 
S.  486,  III  Longsdorfs  Notes,  1043;  State 
T.  Inauraawe  Co.,  47  0.  S.  167,  IV  Longs- 
dorfs Notes,  362. 

Foreign  insurance  companies  and  associa- 
tions, whether  UMsorporated,  or  not,  before 
commencing  business  in  this  state,  are  re- 
quired to  obtain  a  certificate  of  authority  to 


do  so,  from  the  Superintendait  of  Iniur- 
ance:  State,  ex  rel.,  V.  Aokermam,  61  0.  8. 
163,  IV  Longsdorf's  Notes,  636. 

The  loaning  of  money  to  persons  living 
in  this  state  made  by  a  foreign  insurance 
company  is  not  a  violation  of  O.  C,  i  9366, 
even  if  such  loan  is  made  to  a  person  talc- 
ing policies  in  such  company:  Ball  v. 
mero,  7  O.  N.  P.  394,  6  O.  D.  (N.P.)  176. 

A  foreign  insurance  company  must  nudce 
the  deposit  provided  for  in  G.  C,  8  9346,  as 
a  condition  precedent  to  do  business  in  Ohio: 
Scottish  UnioH  T.  BowUmd,  196  U.  S.  611, 
14  0.  F.  D.  643.  2  0.  L.  R.  616. 

B.   What  Is  Doing  Bcsikbss. 

O.  C.,  i  0669,  forbidding  any  foreign  etvpo- 
ration  which  does  a  bating  or  other  bwi- 
ness  in  wmnection  with  insurance  to  do  ai^ 
business  in  this  state,  does  not  prohibit  a 
foreign  insurance  company  lending  money  on 
note  and  mortgage,  though  such  loans  are 
restricted  to  policy  holders,  and  granted  sim- 
ply to  induce  the  borrower  to  take  a  policy: 
National  Bank  T.  Insuramee  Co.,  41  O.  S.  1, 
IV  Longsdorf's  Notes,  40.  See  also  Baveb 
AND  Banking. 

A  foreign  insurance,  lending  money  upon 
mortgage  here  to  persons  who  talce  policies, 
does  not  violate  the  statute  which  forbids 
a  company  which  does  any  other  business 
in  connection  with  insur«nce  to  act  here,  and 
such  loan  and  mortgage  is  legal:  HaU  v. 
Kummero,  7  0.  N.  P.  394,  6  O.  D.  (N.P.) 
176.   See  also  Cobpobations. 

The  loan  of  money  by  a  foreign  insurance 
company  secured  by  mortgages  as  a  means 
of  investing  its  surplus,  is  not  doing  busi- 
ness in  this  state;  nor  is  it  a  violation  of 
a  provision  that  such  insurance  company 
shall  not  do  a  banking  business:  Hall  v. 
Kummero,  7  0.  N.  P.  394,  5  O.  D.  <NJ*.) 
176. 

C.  Method  or  SBcnnaNo  Lioensk. 

The  deposit  of  bonds  must  be  made  by  a 
foreign  insurance  company  before  it  can  do 
business  in  this  state :  Scottish  Union  v. 
Boviland,  196  U.  8.  611,  14  O.  F.  D,  643,  2 
O.  L.  R.  615. 

Without  the  deposit  of  bonds  foreign  in- 
surance companies  are  not  authorized  to  do 
business  in  this  state:  Scottish  Union  T. 
Bowland,  196  U.  S.  611,  14  O.  F.  D.  643,  2 
O.  U  R.  515. 

Where  a  foreign  insurance  company,  which 
offers  to  comply  with  our  laws,  applies  for 
authority  to  transact  its  business  within  this 
state,  the  superintendent  of  insurance  has 
no  power,  in  the  exercise  of  a  mere  arbitrary 
discretion,  to  refuse  such  admission:  BMo, 
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w  rel^  V.  Moore,  42  O.  S.  103,  IV  Longs- 
dorf  8  Notes,  94. 

A  mutual  fire  comjMiny  of  another  state, 
similar  to  our  companies,  is  not  ensluded 
from  doing  business  in  this  state  if  it  has 
$50,000  in  premium  notes  on  which  $10,000 
cash  has  been  paid  before  beginning  busi- 
ness: State,  ex  rel^  t.  Moore,  42  0.  S.  108, 
IV  Longsdorfs  Notes,  94. 

D.  DuBATioN  or  License. 

Q.  C„  I  t>37!i,  applies  to  licenses  issued  at 
any  time  during  the  year:  State  v.  Jnaur- 
anee  Co.,  47  0.  S.  167,  IV  Longsdorfs  Notes, 
862. 

The  license  issued  by  the  superintendent 
of  insurance  continues  in  force  unless  sus- 
pended or  revoked,  until  the  first  day  of 
April  of  the  ynr  after  its  date  of  issue 
and  no  longer.  (See  O.  C,  19870):  State, 
tm  r^,  V.  Imturance  Co.,  47  0.  S.  167,  IV 
Longsdorfs  Notes,,  362. 

A  certificate,  so  long  as  it  remains  in 
force,  confers  on  the  company  or  associa- 
tion receiving  it,  the  right  and  privilege  of 
carrying  on  its  business  in  the  state:  State, 
ew  Tel.,  T.  Ackertnan,  51  O.  S.  163.  IV  Longs- 
dorfs Notes,  636. 

The  words  of  the  act  of  1878,  conflicting 
with  the  former  law  modified  the  terms  upon 
which  the  right  to  do  business  in  Ohio  was 
granted  to  companies  of  otker  states:  Lowe 
T.  Iiuurmux  Co.,  41  0.  S.  273.  IV  Longsdorfs 
Notes.  61. 

E.  Seivice  of  SuMMons. 

G.  C,  i  0369,  is  valid  and  constitutional, 
and  it  is  not  a  violation  of  Art.  Ill,  §  2, 
paragraph  7,  of  the  constitution  of  the  United 
States:  Insurance  Co.  \.  Beat,  23  0.  S.  105, 
III  Longsdorfs  Notes,  114. 

An  insurance  company  which  has  complied 
with  G.  C,  { 0369,  may  be  treated  as  a 
domestic  corporation  for  the  purpose  of 
bringing  suit:  ImuroMce  Co.  T.  Best,  23  O. 
S.  106,  in  Longsdorfs  Notes.  114. 

A  foreign  life  insurance  company  may  be 
sued  in  the  county  where  assured  died  (O. 
C,  111416),  for  i^e  cause  of  action  arose 
tlwre.  and  summons  may  be  issued  to  an 
other  county  where  the  managing  agent  lives, 
G.  C,  1 11292,  allowing  service  on  an  agent 
in  the  county  where  the  action  is,  is,  in 
addition  to  G.  C,  S  11293,  allowing  servics 
on  the  managing  agent  in  the  state,  and  does 
not  confine  the  action  to  the  residence  of  the 
managing  agent:  Houteholder  v.  Life  Aaao- 
dation.  6  O.  X.  P.  520.  8  O.  D.  (N.P.)  821. 
See  also  Vi^ue. 

A  foreign  insurance  company's  consent, 
filed  under  G.  C,  fi9561.  that  service  might 
be  made  by  mail,  drawn  up  to  apply  only 


to  actions  on  policies,  must  be  constroed  in 
view  of  the  statute  as  applicable  to  an  action 
on  an  oral  insurance:  Distillitig  Co.  v.  lit- 
aurattee  Co.,  6  Dec.  Rep.  1180,  12  Am.  L. 
Bee.  168,  9  Dec.  Rep.  32.  10  Bull.  82.  See 
also  Summons. 

An  insurance  company  of  another  state 
doing  business  here  may  be  gamisheed  1^ 
process  on  a  resident  managing  agent:  Aodbe 
T.  Ramej/,  0  Dec  Rep.  617,  16  Bull.  383.  See 
also  Attachheht. 

F.   Cbbtificate  <v  Authobitt  to  Act  as 
Aqeht. 

G.  C,  S  0377,  is  a  regulation  imposed  for 
the  benefit  of  policy  holders  and  others  doing 
business  with  such  company,  to  be  enforced 
by  the  penalties  provided  in  said  act:  Insur- 
ance Co.  V.  EHis,  32  0.  S.  388,  III  Longs- 
dorfs Notes,  640. 

G.  C,  I  0377,  imposes  a  personal  duty  on 
the  agent  of  a  foreign  company  to  procure 
such  certificate,  and  file  it  with  the  recorder 
of  the  county,  and  the  violation  of  such 
duty  subjects  him  to  a  penalty;  but  his  acts 
as  such  agent,  within  the  scope  of  the  au- 
thority conferred  upon  him  by  the  company, 
are  valid  and  binding,  not  only  in  favor 
of  third  persons  but  as  between  principal  and 
agent,  notwithstanding  his  failure  to  procure 
and  file  such  certificate :  Insurance  Co.  T. 
EUi»,  32  O.  S.  388,  III  Longsdorfs  Notes, 
640. 

It  is  within  the  discretion  of  the  Super- 
intendent of  Insurance  to  refuse  a  license  as 
agent  of  a  foreign  life  insurance  company  to 
one  who,  in  violation  of  the  statute,  has, 
without  first  obtaining  such  license,  solicited 
applications  for  insurance  in  such  company, 
and,  as  a  part  of  such  solicitation,  has 
offered  a  rebate  of  a  portion  of  the  r^ular 
premium:  Vorgs  v.  State,  67  O.  S.  15.  IV 
Longsdorfs  Notes,  923. 

0.   EnrsoT  of  Pouct  is  Violation  or 
Statute. 

O.  0.,  8  9372,  is  intended  to  protect  the 
policy  holders;  and  a  failure  to  comply 
therewith  is  not  a  defense  to  the  agent  who" 
has  failed  to  account  to  the  insurance  com- 
pany for  premiums  collected  by  him;  nor 
is  it  a  defoise  to  the  sureties  upon  his  bond: 
Imurance  Co.  T.  Bllia,  32  0.  S.  388.  Ill 
Longsdorfs  Notes,  640. 

The  acts  of  an  insurance  agent  who  has 
not  complied  with  these  requirements  are 
binding  as  between  himself  and  the  insur- 
ance company:  Inatt ranee  Co.  V.  BUi*,  32  O. 
S.  388,  III  Longsdorfs  Notes,  640. 

They  are  also  binding  as  between  the  in- 
surance company  tuid  the  insured:  fMsuniiiec 
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Co.  T.  McMiXlen,  24  O.  S.  67,  III  LongadorfB 
Kot«t,  160. 

Axk  insnnuice  policy  imed  in  violati<m  of 
these  provisions  is  valid;  and  the  provlsiMU 
thereof  with  referoice  to  payment  of  pre- 
mioms  must  be  complied  with  by  the  insured: 
/MttraiKW  Go.  V.  McMiOm,  84  0.  8.  67.  in 
Longsdorfs  Notes,  160. 

H.  Bemoval  of  Causes  to  Fepkbal  Coubt. 

1 18,  of  the  act  of  April  27,  1872  (69  v. 
165),  by  which  incorporated  life  insurance 
companies  of  other  states  are  allowed  to 
transact  business  in  this  state  only  on  con- 
dition that  they  become,  so  far  as  remedies 
are  sought  against  them  here,  subject  to  the 
exclusive  jurisdiction  of  the  courts  of  this 
state,  is  not,  in  the  particular  named,  in 
violation  of  the  seventh  clause  of  %  2,  of 
Art.  Ill,  of  the  constitution  of  the  United 
States,  which  provides  that  the  judicial 
power  of  the  United  States  shall  extend  to 
controversies  between  citizens  of  different 
states:  Insurance  Co.  v.  Bett,  23  O.  S.  106, 
III  Longsdorfs  Notes,  114. 

A  statute  which  forbids  a  foreign  insur- 
ance company  which  had  complied  with  our 
statutes  from  removing  a  case  to  the  federal 
court  was  held  to  be  valid  and  constitu- 
tional; and  such  insurance  company  was  not 
allowed  to  remove  such  ease:  Inturance  Co. 
T.  Bett,  23  0.  8.  105,  lU  Longsdorfs  Notes, 
114. 

The  Buprone  court  of  the  United  States 
subsequently  heM  that  suoh  a  statnte  was 
invalid  and  unconstitutional;  and  that  such 
foreign  insuranoe  company  could  nevertheless 
remove  a  case  to  the  federal  courts:  /n*Mr- 
(Mce  Co.  T.  Jfor«e,  87  U.  S.  (20  Wall.)  446. 

For  similar  views,  see  Doyle  T.  /nranmce 
Co.,  94  U.  8.  eSS;  Rou^md  v.  /nturwioe  Co., 
4  0.  F.  D.  444.  2  Bu^  66,  Fed.  Cases,  12- 
007. 

After  the  supreme  court  had  laid  down 
this  rule,  the  suprane  court  of  Ohio  regarded 
it  as  inadvisable  to  follow  its  original  hold- 
ing, although  the  majority  of  the  eonrt  ex- 
pressed themselves  as  satisfied  that  such 
original  holding  was  correct;  and  thereafter 
a  foreign  insurance  company  has  power  to 
remove  a  case  to  the  federal  courts:  Awur- 
once  Co.  v.  Pierce,  27  O.  S.  155,  III  Longs- 
dorfs Notes,  348. 

However,  the  provision  that  such  company 
shall  he  prevented  from  transacting  business 
in  Ohio  upon  transferring  such  case  has  been 
regarded  as  valid  in  the  United  States  courts: 
Doyle  V.  Insurance  Co.,  94  U.  8.  535.  (A 
ease  involving  a  similar  Wisconsin  statute.) 

This  case  rests  upon  the  principle  that  the 
state  has  the  right  to  exclude  such  foreign 
insurance  company;  and  that  accordingly  the 


motives  which  underlie  suoh  exclusion  can 
not  be  inquired  into  by  the  federsJ  oourts. 
This  principle  is  contrary  to  that  which  is 
recognised  in  some  of  the  recent  United  States 
decisitms:  See  Telegraph  Co.  T.  Kmuaa,  216 
U.  8.  1;  Pullman  Co.  v.  Ktm$M,  216  U.  8. 
66 ;  Railtcay  v.  Oreeiie,  216  U.  8.  400. 

The  extent  to  which  these  cases  affected 
the  authority  of  Do^le  v.  Imurmue  Co.,  04 
U.  8.  635,  has  not,  however,  been  determined 
by  the  Unit«d  States  supreme  court 

I.  Ousrm  BT  Quo  Wabrarto. 

A  foreign  insurance  company,  ^ereising  in 
this  state,  franchises  and  privileges  without 
authority  of  law  may  be  ousted  therefrom 
by  a  jwoeeeding  in  quo  loorranto:  8tta«t  M 
rel.,  V.  Inaurunce  Co.,  40  O.  S.  440.  IV  Linigs- 
dorf  s  Notes.  464. 

The  issuing  of  a  license  to  a  foreign  insur- 
ance company  to  do  business  in  this  state, 
by  the  Superintendent  of  Insuranoe,  is  a 
ministerial  and  not  a  judicial  act,  and  is 
therefore  not  a  bar  to  a  proceeding  in  guo 
warranto  where  it  ts  charged  with  exercising 
franchises  and  privileges  without  authority 
of  law:  State,  em  rel.,  v.  Insurance  Co.,  40 
0.  S.  440,  IV  Longsdorfs  Notes,  464. 

A  Lloyds'  Insurance  Association  which  does 
business  in  this  state  without  complying 
with  the  statutes  la  unlawfully  exercising  a 
franchise  within  the  meaning  of  paragraph  1 
of  G.  C,  1  12303;  and  it  is  also  acting  as  a 
corporation  without  being  incorporated  le- 
gally under  paragraph  3,  of  such  section: 
State,  ex  rel.,  v.  Ackerman,  61  O.  S.  103,  IV 
Longsdorfs  Notes,  536. 

The  authority  to  do  business  in  the  state, 
emanates  from  the  state,  and  the  privilege 
it  confers  is  a  franchise;  and  any  company 
or  association  carrying  on  its  business  here, 
without  having  obtained  such  authority,  is 
unlawfully  exercising  a  franchise:  State,  em 
rel.,  v.  Ackerman,  51  O.  S.  163,  IV  Longs- 
dorfs Notes,  636. 

V.   MUTUAL  PROTECTIVE  LIFE. 
A.   Scots  and  Effexti  or  STA-nrrore  Pbo- 

VI8I0NS. 

Corporations  organized  under  O.  C,  {  0427, 
which  do  not  comply  with  the  laws  relat- 
ing regular  mutual  life  insurance  companies, 
have  no  power  to  issue  policies  guaranteeing 
any  fixed  amount  to  he  paid  at  the  death  of 
the  member,  "except  such  fixed  amount  shall 
be  conditioned  upon  the  same  being  realized 
from  the  assessments  made  on  members  to 
meet  it";  and  those  corporations  so  organ- 
ized which  do  comply  with  such  laws 
are  authorized  to  issue  endowment  policies 
"promising  to  pay  to  members  during  life  any 
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■urn  of  money  or  thing  of  value."  Such  Ohio 
corporatioDB  are  not  permitted  to  do  buainesa 
in  another  atate  upon  substantially  the  tame 
basis  and  limitations  as  they  are  in  Ohio, 
when  by  the  laws  of  such  other  state  they 
are  not  permitted  to  issue  such  endowment 
policies,  nor  any  policy  of  insurance  ao  con- 
ditioned, nor  any  that  does  not  specify  tbe 
sum  of  money  to  be  paid,  and  uncondi- 
tionally obligate  Buch  corporation  to  pay  tbe 
amount  so  specified,  to  the  beneflciaries  of 
such  payment;  and  corporations  organized  on 
the  assessment  plan  under  the  laws  of  such 
other  state,  are  not  entitled  to  do  busineaB 
in  this  state:  State,  ea  rel.,  t.  Inntrance  Co., 
47  O.  a  167,  IV  Longsdorrs  Notes,  362. 

The  business,  which  corporations  of  other 
states  organized  to  insure  lives  of  members 
on  the  assessment  plan  "shall  be  permitted 
to  do  in  this  state  "  under  the  provisions  of 
G.  C,  819435,  et  $eg.,  is  that  contemplated 
by  O.  C,  I  9427,  which  does  not  include  the 
business  of  insuring  tbe  lives  of  members 
for  the  benefit  of  others  than  their  families 
and  heirs.  A  corporation  of  another  state, 
organized  for  insuring  lives  upon  the  plan 
of  asspBsments  upon  its  members,  without 
other  limitation  than  that  the  policy  holder 
shall  have  an  insurable  interest  in  the  life 
of  the  monber,  is  not  embraced  within  either 
of  said  sections:  Stole,  em  rel.,  t.  Insurance 
Co.,  47  O.  S.  167,  IV  Longsdorf's  Notes,  S62. 

That  clause  of  O.  C,  19427,  which  pro- 
vides, that  "such  company  or  auociation 
shall  not  be  subject  to  the  preceding  sections 
of  this  chapter,"  does  not  apply  to  eorporm- 
tions  of  other  states  organised  for  insnring 
the  lives  of  members  for  the  benefit  of  others 
than  their  families-  and  heirs.  Corporations 
of  that  class,  are  not  entitled  to  transact  any 
business  f>f  insurance  in  this  state,  until 
they  procure  from  the  superintendent  of  in- 
surance, a  certificate  of  antfaority  so  to  do; 
nor  can  ai^  person  act  as  agent  in  this 
state  for  suoh  company,  until  a  licenpe  to  do 
80  is  procured  from  the  saperintendent  of 
insurance,  as  required  by  G.  C,  S  9365. 
Such  licenses  continue  in  force,  unless  sus- 
pended or  revoked,  until  the  first  day  of 
April,  of  the  year  next  after  the  date  of 
their  issue,  and  no  longer  (see  G.  C,  S  9379)  .- 
State,  em  rel.,  v.  Insurance  Co.,  47  O.  8.  167, 
IV  Longsdorfs  Notes,  362. 

Associations  incorporated  for  the  purposes 
specified  in  G.  C,  §  9427,  whether  incorpo- 
rated before  or  since  the  amendment  of  Feb- 
ruary 3,  1875,  are  not  subject  to  the  laws 
of  this  state  relating  to  life  insurance  com- 
panies: State,  eas  rel,,  v.  Aeaociation,  26  O. 
8.  IS,  m  Longsdorfs  Notes,  282. 

The  supplementary  act  of  April  12,  1880 
f77  V.  178),  did  not  enlarge  the  class  of 
companies  provided  for  in  G.  C,  I S427,  but 


merely  prescribed  the  r^ulations,  under 
which  such  companies,  whether  domestic  or 
foreign,  may  do  business  in  the  state,  and 
subjected  them  to  additional  supervisioit: 
State  V.  Jfoore,  38  O.  8.  7,  III  2joiigsd<»fk 
Notes,  948. 

Corporations  organized  under  G.  C,  8  9427, 
though  not  subject  to  the  provisions  of  Title 
IX,  Division  III,  Chapter  1,  of  tbe  General 
Code,  relating  to  life  insurance  companies  on 
the  mutual  stock  plan,  are  subject  to  all 
the  general  provisions  of  Title  XX,  Division 
1,  Chapter  1,  which  apply  to  corporations 
not  for  prt^t:  State  v.  AMociottoM,  38  0. 
S.  281.  ni  Longsdorfs  Notca,  968. 

B. .  CosnnuTioiiB. 

1.  OrgamiiaatUm. 

A  certificate  of  incorporation  under  the  wei 
of  February  3,  1876,  setting  forth  that 
manner  of  cu-iying  on  tile  business  shall  be 
such  as  the  aasoeiaticm  may  from  time  to 
time  prescribe  by  rules,  regulations,  and  by- 
laws not  inoonsiatent  with  the  laws  of  the 
state,"  IB  not  a  compliance  with  the  third 
clause  of  8  2,  of  the  act  of  April  20,  1872. 
which  requires  the  certificate  to  show  "tin 
manner  of  carrying  on  the  business  of  said 
association":  State,  em  rel.,  T.  R^i^  Aasocto- 
tion,  29  O.  S.  399,  III  Longsdorfs  Notes, 
480. 

2.  yature. 

Corporations  organized  under  G.  C,  8  9427, 
belong  to  the  class  of  corporations  which  are 
organized  not  for  profit:  State  T.  Asaoeia- 
tion,  38  O.  S.  281,  III  Longsdorfs  Notes, 

968. 

If  an  association  organized  under  O.  C 
19427,  is  not  entitled  as  of  right  to  a  cer- 
tificate to  do  business  in  another  state,  the 
insurance  commissioner  of  Ohio  can  not  be 
compelled  to  issue  his  certificate  of  mutbor- 
ity  to  do  business  in  this  state,  to  ■  MT- 
poration  organized  under  the  laws  of  that 
other  state  to  insure  lives  upon  tbe  assess- 
ment plan :  State,  em  rel.,  y.  Moore,  39  O.  8. 
486,  III  Longsdorfs  Notes,  1048. 

By  virtue  of  O.  C,  10469,  G.  O.,  189430 
to  9048,  do  not  apply  to  railway  relief  asso- 
ciations: State,  em  ret.,  v.  Au'Itoay,  88  O. 
S.  S,  IV  Longsdorfs  Notes,  087. 

G.  C,  88  9430  to  9648.  were  held  to  apply 
to  railway  relief  associations  in  Oeorsa  t. 
RaUwajf,  10  Dee.  Rep.  2S4,  10  BuU.  208. 

8.  Powers. 

Corporations  organized  under  G.  C,  8  9427, 
which  do  not  comply  with  tbe  laws  regulat- 
ing regular  mutual  life  insurance  companies, 
have  no  power  to  issue  policies  guaranteeing 
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any  fixed  amount  to  be  paid  at  the  death 
of  the  member,  "except  such  fixed  amount 
thall  be  conditioned  upon  the  same  being 
realized  from  the  aesessmenta  made  on  mem- 
bers to  meet  it";  and  those  corporationa  ao 
OTpadud,  which  do  comply  with  such  laws 
are  authorized  to  issue  endowment  policies 
"promising  to  pay  to  members  during  life 
any  sum  of  money  or  tiling  of  Taloe."  Such 
Ohio  corporations  are  not  permitted  to  do 
business  in  another  state  upcnt  substantial^ 
the  same  basis  and  limitaticms  as  th^  are 
in  Ohio,  when  by  the  laws  of  such  other 
state  they  are  not  permitted  to  issue  such  en- 
dowmrait  policies,  nor  any  policy  of  insur- 
ance so  conditioned,  nor  any  that  does  not 
specify  tiie  sum  of  money  to  be  paid,  and 
unconditionally  obligate  such  corporation  to 
pay  the  amount  so  specified,  to  the  bene- 
ficiaries of  such  payment;  and  corporations 
organized  on  the  assessment  plan  under  the 
laws  of  such  other  state,  are  not  entitled  to 
do  business  in  this  state:  State,  em  rel.,  T. 
Insurance  Co.,  47  O.  S.  167,  IV  Longsdorfs 
Notes,  362. 

The  business,  which  corporations  of  other 
states  organized  to  insure  Uvea  of  members 
on  the  assessment  plan  "shall  be  permitted 
to  do  in  this  state,"  under  the  provisions 
of  G.  C,  SS  9435,  et  seq.,  is  that  contem- 
plated by  G.  0.,  I  9427,  which  does  not  in- 
clude the  business  of  insuring  the  lives  of 
members  for  the  benefit  of  others  tlum  their 
families  and  heirs.  A  corporation  of  an- 
other state,  organized  for  insuring  Uvea  upon 
the  plan  of  assessments  upon  its  members, 
witiiont  other  limitation  than  that  the  pol- 
icy-holder Bhall  have  an  insurable  interest  in 
the  life  of  the  member,  is  not  onbraeed  within 
either  of  said  sections:  State,  m  T.  in- 
aurance  Oo^  47  0.  S.  167,  IV  Longsdorfs 
Notes,  862. 

Power  of  expulsion  can  not  be  exercised 
by  a  committee  for  a  subordinate  branch  of 
a  beneficial  organization  unless  authority 
therefor  is  expressly  given  and  such  author- 
ity is  fairly  exercised:  State,  ex  rel.,  v. 
Mystic  Circle,  9  0.  C.  C.  364,  6  O.  C.  T>.  385 
[reversed  on  ground  that  mandamus  was  not 
the  proper  remedy,  Myttie  Circle  t.  State,  ea 
reL,  61  0.  S.  6S8,  IV  Longsdorfs  Notes,  818]. 

Although  O.  C,  to  9330  and 

9386,  inelusiTe,  under  which  life  insurance 
companies  intoided  to  transact  business  on 
the  mutn^  or  stock  plan,  are  organized,  re- 
quire such  companies  to  have  capital  stoclc 
and  stockholders;  and  although  when  thus 
organized  they  have  no  authority  to  transact 
business  on  the  asseennent  plan,  the  want 
of  such  authority  is  not  a  consequence  of 
their  having  capital  stock  and  stockholders, 
nor  of  want  of  power  in  the  legislature  to 


confor  it,  but  results  solely  from  an,  omission 
of  the  legislature  to  dothe  them  with  anch 
power.  Notwithstanding  the  want  of  such  au- 
tiiority  in  an  Ohio  corporation,  created  under 
those  sections,  yet,  as  tlie  powers  of  a  cor- 
poration depend  on  its  charter  and  the  laws 
of  the  state  where  it  is  organized,  if  the 
charter  of  an  insurance  company  created  in 
another  state,  together  with  the  laws  of 
such  state,  authorize  it  to  transact  business 
on  the  assessment  plan,  it  should  be  ad- 
mitted under  Q.  C,  |i  9486,  et  aeg.,  to  trans- 
act business  on  that  plan  within  this  state, 
upon  its  complying  with  this  section  in 
other  respects,  although  it  may  have  capital 
stock  and  stockholders,  for  whose  benefit  it 
was  created:  State,  ea  rel.,  v.  Insurance  Co., 
58  0.  S.  1,  IV  Longsdorfs  Notes,  731. 

That  clause  of  G.  C,  {9427,  which  pro- 
vides, that  "such  cmnpany  or  association 
shaJI  not  be  subject  to  the  preceding  sec- 
tions of  tiiia  chapter,"  does  not  apply  to 
corporations  <tf  other  states  organized  for 
insuring  the  lives  of  members  for  the  bene- 
fit of  others  than  their  familiM  and  heirs. 
Corporations  of  that  class,  are  not  entitled 
to  transact  any  business  of  insurance  in 
this  state,  until  they  procure  from  the  super- 
intendent of  insurance,  a  certificate  of 
authority  so  to  do;  nor  can  any  person  act 
as  agent  in  this  state  for  such  company, 
until  a  license  to  do  so  is  procured  from 
the  supwintendent  of  insurance,  as  required 
by  G.  C,  1 9366.  Such  licenses  continue  in 
force,  unless  suspended  or  revdced,  until  the 
first  day  of  April,  of  the  year  next  after  the 
date  of  their  issue,  and  no  kmger  (G.  0., 
1  9370):  State,  ea  rel.,  v.  Inauranee  Co., 
47  O.  S.  167,  TV  Longsdorfs  Notes,  362. 

When  a  foreign  corporation  doing  business 
in  this  state,  is  exercising  its  franchise  in 
contravention  of  the  laws  thereof,  it  may  be 
ousted  therefrom,  by  proceedings  in  quo 
tvarrantoi  State,  ea  rel.,  v.  Insurance  Co., 
47  O.  S.  167,  IV  Longsdorfs  Notes,  362. 

G.  C,  {9459,  and  the  following  sections 
are  not  unconstitutional  in  that  they  confer 
upon  an  organization  of  the  character  of  a 
mutual  burial  association,  whether  it  be  re- 
garded as  an  insurance  company  or  a  bene- 
ficial society,  rights  and  privileges  differing 
from  those  bestowed  upon  other  associations 
doing  a  similar  business:  State,  ex  rel.,  v. 
Burial  Association,  8  O.  C.  O.  (N.S.)  233, 
18  O.  C.  D.  397. 

The  fact  that  the  widow  of  an  empk^e 
accepts  ben^ts  from  a  relief  association 
does  not  preclude  her  from  maintaining  an 
action  as  executrix  to  recover  damages  for 
his  death:  Railroad  v.  MeCamey,  12  0.  C. 
C.  648,  fi  0.  C.  D.  631. 
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4.  Ohjeet. 

The  fact  tiiat  an  inBuranee  company  had 
induced  pereone  to  take  policies  in  such 
company  by  falsdy  r^r^senting  that  it  waa 
doing  a  mutual  hnsiness  and  the  fact  that 
the  policies  contained  pTovisions  that  the 
policy-holders  should  share  in  the  profits  as 
apportioned  by  the  company,  does  not  make 
such  company  a  mutual  company  if  it  is 
in  fact  a  stock  company:  State,  ex  rcl^  v. 
Inaurwtoe  Co.,  13  O.  C.  C.  (N.S.)  4»,  22  O. 
C.  D.  262  [affirmed,  without  opinion,  iii 
State,  em  rel.,  v.  Insurance  Co.,  84  O.  S. 
469]. 

What  constitutes  the  transaction  of  the 
business  of  life  insurance  on  the  assfssmeiit 
plan  within  the  meaning  of  that  term  as 
used  in  G.  C,  §§9435,  et  aeg.,  should  be 
determined  by  the  laws  of  this  state,  and 
according  to  those  laws,  that  phrase  should 
be  held  to  contemplate  a  scheme  of  insur- 
ance conducted  for  the  sole  benefit  of  the 
policy-holders  of  a  concern,  the  principal 
rcTenue  of  which  must  arise  from  pont- 
mortem  assessments  intended  to  liquidate 
specific  losses:  State,  eas  rel.,  v.  Insurance 
Co.,  68  O.  S.  1,  IV  Longsdorfs  Notes,  731. 

S.  Membership. 

The  members  of  the  corporation  are  those 
mutually  engaged  in  promoting  the  pur- 
poses of  the  organization,  and  who,  by  virtue 
of  their  relation  to  the  corporation  are  en- 
titled to  the  mutual  protection  and  relief 
provided,  or  whose  family  or  heirs  are,  in 
case  of  death,  entitled  to  the  specific  relief 
provided:  State  v.  Association,  38  O.  S.  281, 
in  Longsdorfs  Notes,  S6S. 

Corporations  in  Ohio  are  expressly  author- 
ized to  do  all  needful  acts  to  carry  into 
effect  the  objects  for  which  they  are  created, 
and  accordingly  they  may  become  membfra 
or  stockholders  of  a  mutual  innurance  asso- 
own  proper  protection ;  and  a  contract  so 
entered  into  is  not  ultra  vires,  but  valid, 
the  general  rule  against  incorporated  com- 
paniea  purchasing  shares  in  other  companies 
notwithstanding:  Stone  v.  Traction  Co.,  4 
O.  N.  P.  (NJ5.)  104,  10  O.  D.  (N.P.)  64S. 

C.  Bt-laws. 

The  by-laws  and  rt^lations  adopted  by 
an  association  determine  the  rights  of  its 
members;  and  a  fund  raised  by  the  asso- 
ciation in  pursuance  of  such  by-laws  and 
regulations,  to  be  paid  to  the  family  or 
heirs  of  a  deceased  member,  in  the  manner 
therein  specified,  "unless  otherwise  directed 
by  such  member  in  his  lifetime,"  will,  on 
failure  of  the  member  to  give  such  direc- 
tion, be  controlled  by  such  laws  and  regula- 


tions: Arthur  V.  Benevolent  Association,  29 
O.  S.  667,  III  LongsdorFs  Notes,  496  [ap- 
proved in  Charoh  v.  Charch,  57  O.  S.  591, 
IV  Longsdorfs  Notes,  787]. 

A  hmeflciary  can  be  changed  only  in  cfmi- 
pliance  with  the  provisions  of  the  by-laws: 
Charoh  v.  Charch,  67  O.  S.  561,  Iv'LongB< 
dorfs  Notea,  727. 

The  rule,  as  to  change  of  beneficiaries  and 
designaUon  thereof,  is  not  different  where  a 
certificate  is  issued  by  an  association  organ- 
ized in  another  state,  doing  business  In  this 
state  under  G.  C,  $  9428 :  Charch  v.  Charch, 
57  O.  S.  661,  IV  Longsdorfs  Notes,  727. 

By  force  of  G.  C,  (  0429,  an  association 
may  amend  its  by -laws:  Foresters  o/  dmrr- 
ica  T.  Rennie,  2  O.  0.  C.  (N.S.)  510,  15  O. 
C.  D.  790  [affirmed,  without  opinion,  in 
Foresters  of  America  y.  Rennie,  71  O.  S. 
525]. 

A  change  in  the  beneficiary  under  a  pol- 
icy in  a  mutual  benefit  association  is  not 
rendered  invalid  by  reason  of  irregularities, 
where  the  change  is  made  substantially  as 
provided  for  in  the  laws  of  the  association, 
and  to  its  full  satisfaction  and  that  of  the 
insured,  and  the  highest  officers  of  the  as- 
sociation have  knowledge  of  the  irregular- 
ities: Barley  v.  Barley,  3  0.  C.  C.  (N.S.) 
71,  13  0.  C.  D.  618  [affirmed,  without  opin- 
ion, in  Barley  v.  Farley,  69  O.  S.  562]. 

The  rules  and  regulations  of  a  mutual 
benefit  association  become  a  part  of  the  con- 
tract between  the  company  and  one  wlio 
agrees  with  such  company  that  it  may  as- 
sume the  risks  and  obligations  of  another 
company  in  which  such  person  was  insured: 
Judge  V.  Benefit  Association,  10  O.  C.  C 
(N.S.)  473,  20  O.  C.  D.  133. 

The  by-laws  of  an  association  determine 
the  control  of  the  insured  over  the  proceeds 
of  the  insurance-,  and  his  right  to  change 
the  ben^ciary:  Murphy  v.  BenetHjlent  AS' 
sociation,  13  O.  D.   (N.P.)  183. 

The  rights  of  a  member  of  a  beneficial 
association  with  reference  to  the  drawing  of 
sick  benefits,  are  to  be  determined  by  the 
by-laws  of  the  association  as  they  stood  at 
the  time  his  sickness  began;  and  a  by-law 
adopted  subsequent  to  the  beginning  of  such 
sickness,  which  reduces  the  benefits  to  be 
paid,  is  without  effect  as  to  such  member: 
Foresters  of  America  v.  Rennie.  2  O.  C.  C. 
(N.S.)  610,  16  O.  C.  D,  790  [affirmeo,  with- 
out opinion,  in  Foresters  of  America  v.  Ren- 
nie, 71  0.  S.  525]. 

Rights  which  have  vested  under  existing 
by-laws  can  not  be  impaired  by  a  subse- 
quent amendment  to  such  by-lawa:  PeU«- 
zino  T.  St.  Joseph's  Sodety,  9  Dec.  Bep. 
635,  16  Bull.  27. 

The  rules  and  regulations  of  the  order  pre- 
scribing the  method  of  changing  the  bene- 
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flciary,  or  imposing  conditionB  on  the  right 
to  chfuige,  are  made  for  the  benefit  of  the 
order  and  not  for  the  beneficiary,  and  the 
order  does  not  guarantee  or  promise  him 
that  it  will  enforce  or  will  not  abrogate  raoh 
rules.  A  new  certificate  to  another  bene- 
ficiary, made  at  a  member's  request,  without 
the  consent  of  the  original  beneficiary,  al- 
though the  former  rules  required  such  con- 
sent, will  supersede  the  original  certificate: 
Theamg  v.  Supreme  Lodge,  II  -Dec.  Rep. 
88,  24  Bull.  401. 

A  benefit  corporation  organized  under  60 
T.  82,  which  proTides  for  the  formation  of 
such  BBsociations  "for  the  purpose  of  mutual 
protection  and  relief  of  members,  and  for 
the  payment  of  stipulated  suras  of  money  to 
the  families  of  heirs  of  deceased  members," 
which  usociation  has  not  taken  advantage 
of  subsequent  amendments  to  the  act,  may 
provide  Uiat  certain  ones  shall  be  entitled 
to  the  endowment  when  the  member  does 
not  designate  any  one,  and  if  those  parties 
are  dead  that  no  endowment  shall  be  paid: 
BaUe  T.  Gnmd  Lodge,  I  O.  C.  0.  (N.S.)  83, 
14  O.  C.  D.  717. 

If  the  policy-holders  have  sent  proxies  to 
the  secretary  of  a  mutual  insurance  com- 
pany without  instructions  as  to  the  method 
of  voting,  his  discretion  can  not  be  leviewed 
by  ih»  courts  In  the  absence  of  a  showing 
ci  fraud;  and  he  is  not  bound  to  follow  any 
former  custom  or  usage.  The  fact  that  the 
board  of  directors  thus  elected  employs  such 
secretary  for  a  period  of  ten  years  does  not 
of  itself  show  fraud  or  bad  faith:  Bureh  v. 
Coan,  17  O.  D.  (N.P.)  717. 

D.    iNSURAnOE  rOR  FiXKD  Ahouttt. 

Corporations  organized  under  Q.  C,  |  9427, 
which  do  not  comply  with  the  laws  reflat- 
ing regular  mutual  life  insurance  companies, 
have  no  power  to  issue  policies  guaranteeing 
any  fixed  amount  to  he  paid  at  tlic  death 
of  the  member,  "except  such  fixed  amount 
shall  be  conditioned  upon  the  same  being 
realized  from  the  assessments  made  on  mem- 
bers to  meet  it;"  and  those  corporations  so 
organized,  which  do  comply  with  aucli  laws, 
are  authorized  to  issue  endowment  policies 
"promising  to  pay  to  members  during  life 
any  sum  of  money  or  thing  of  value."  Such 
Ohio  corporations  are  not  permitted  to  do 
business  in  another  state  upon  substantially 
the  Mune  basis  and  limitations  as  they  are 
in  Ohio,  when  by  the  laws  of  such  other 
state  th^  are  not  permitted  to  issue  such 
oidowment  policies,  nor  any  policy  of  in- 
surance so  ctmditioned,  nor  any  that  does 
not  speoify  the  sum  of  money  to  be  paid, 
and  nnoonditionally  obligate  such  corpora- 
tion to  pay  the  amount  so  specified  to  the 


beneficiaries  of  such  payment;  and  corpora- 
tions organized  on  the  assessment  plan  under 
the  laws  of  such  other  state,  are  not  entitled 
to  do  business  in  this  state:  State,  ea  rel., 
V.  Insurance  Co.,  47  O.  8.  167,  IV  Ixmgs- 
dorf's  Notes,  302. 

E.  BKranoiABT. 

1.    Who  May  Be. 

Mutual  relief  associations  incorporated 
and  organized  under  the  act  of  April  20, 
1872,  as  amended  February  3,  1875,  are  not 
authorized  to  provide  for  the  payment  of 
stipulated  sums  of  money  to  persons  other 
ttuin  the  family  or  heirs  of  a  deceased  mem- 
ber: State  V.  A8K)oiation,  2ft  0.  S.  389,  III 
Longsdorf's  Notes,  480. 

A  company  of  anotlier  state  drganised  for 
"insuring  lives  on  the  plan  of  assessment 
upon  surviving  members,"  without  limita- 
tion, does  not  come  within  the  class  of  com- 
panies provided  for  in  G.  C,  8  9427.  This 
seetion  does  nfit  embrace  companies  insur- 
ing the  lives  of  members  for  the  benefit  of 
others  than  their  families  and  heirs:  State, 
ea  rel.,  v.  ifoore,  38  O.  S,  7,  III  Longsdorf's 
Notes,  948. 

A  contract  of  insurance  to  pay  in  case 
of  a  member's  death  "to  himself  or  as- 
signees," "to  his  estate,"  "to  hie  executors  or 
administrators,"  or  to  any  person,  whether  a 
relation  or  not,  who  is  not  of  his  family  or 
heirs,  is  against  public  policy,  and  void: 
State  V.  Asaociatian,  38  O.  S.  281,  III  Longs- 
dorf's Notes,  968. 

Associations  organized  under  G.  C,  $  9427, 
are  not  authorized  to  issue  certificates  of 
membership  p^abie  to  the  named  beneficiary 
"or  assigns,"  nor  payable  in  case  of  death 
to  others  than  the  family  or  heirs  of  the 
insured:  State,  ea  ret.,  v.  Aaaociation,  42  0. 
S.  579,  IV  Longsdorf's  Notes,  131. 

No  one  can  be  a  beneficiary  of  the  in- 
surance provided  for  in  G.  C,  9427,  unless 
he  is  of  the  family  of  the  assured,  or  may, 
upon  his  death,  become  his  heir:  Aeaociation 
V.  Gonser,  43  0.  S.  1,  IV  Longsdorf's  Notes, 
141. 

A  beneficial  corporation,  whose  charter  pro- 
vides that  its  particular  business  shall  be  to 
afford  material  aid  to  its  members  and  their 
dependents  by  establishing  a  fund  for  the 
relief  of  sick  and  distressed  members,  and 
a  benefit  fund,  from  which,  on  the  deatit 
of  a  member,  a  sum  not  exceeding  $5^000 
shall  be  paid  to  the  family  or  depwdenta 
of  such  member,  is  not  authorised  to  issue 
a  boi^t  certificate  providing  for  p^ment 
to  one  not  dependent  upon  snob  deceased 
m«nber:  Benevolent  Legion  T.  JfoOlnnew, 
59  O.  S.  531.  IV  Longsdorfe  Notes,  770. 
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A  petition  in  an  action  against  such  a 
corporation,  brought  to  recover  upon  a  ben- 
efit certificate,  in  which  the  plaintiff  is 
described  simply  as  a  brother  of  the  de- 
ceased member,  and  containing  no  allega- 
tion showing  that  such  brother  was,  in  any 
way,  dependent  upon  the  deceased  member, 
is  bad  on  demurrer,  and  will  not  support  a 
judgment;  Benevolent  Legion  v.  McOinneas, 
59  O.  S.  631,  IV  Longsdorf's  Notes,  770. 

A  member  of  an  association  formed  under 
G.  H9427,  et  aeq.,  assigned  for  value 
his  eortifloate  of  membership  to  a  person 
who  was  not  related  to  him  by  consanguinity 
or  affinity;  and  the  assignee,  in  reliance 
upon  such  assignment,  paid  the  assessments 
upon  such  certificate  until  the  death  of  the 
insured.  The  insured,  died,  tearing  a  widow. 
The  certificate  was  issued  by  an  association 
whose  Tuletf  provided  that  the  beneficiary 
should  be  the  widow,  children,  mother,  sister, 
father  or  brother  of  the  deceased  member, 
in  the  order  named,  if  not  otherwise  directed 
by  the  member.  It  was  held  that  the  assign- 
mmt  was  invalid;  and  the  association  hav- 
ing paid  the  amount  of  the  certificate  into 
court,  it  vould  be  applied  first,  to  the  pay- 
ment of  the  costs;  second,  to  the  payment 
of  the  assessments  whic^  were  paid  by  the 
assignee,  together  with  interest  thereon;  and 
the  balance  to  the  widow  of  the  insured:  As- 
tociation  T.  Diebert,  2  0.  C.  0.  462,  1  O.  C. 
D.  589. 

The  word  "dependent"  as  used  in  the  ben- 
efit certificates  of  the  Knights  of  Maccabees 
signifies  a  class  by  itself,  and  does  not 
qualify  the  words  "mother,  father,  sister, 
brother"  which  follow:  Earley  v.  Earley,  3 
O.  C.  C.  (N.S.)  71,  13  O.  C.  D.  618  [af- 
firmed, without  opinion.  Barley  v.  Barley, 
69  0.  S.  662]. 

The  subsequent  divorce  of  the  wife  of  the 
insured,  who  was  named  as  beneficiary  in 
the  certificate,  does  not  destroy  her  rights 
in  such  certificate:  Supreme  Gommandery  v. 
Everding,  20  O.  C.  C.  689,  11  O.  C.  D.  419. 

The  designation  of  an  unmarried  man  of 
his  brothers  as  beneficiaries  of  a  fund  pay- 
able at  his  death  by  a  mutual  benefit  asso- 
ciation is  not  invalidated  or  revoked  by  his 
subsequent  marriage;  Johnson  v.  Benevolent 
Aaaoriation,  13  O.  N.  P.  (N.S.)  568  [dis- 
tinguishing Brotherhood  of  Railway  Tratn- 
men  v.  Taylor,  9  O.  C.  C.  (N.S.)  17,  19  O. 
C.  D.  171]. 

Under  the  laws  of  Ohio,  beneficiary  cer- 
tificates are  to  be  construed  with  reference 
to  the  status  of  the  beneficiary  at  the  time 
of  payment.  The  words  "Alice  B.  Taylor" 
In  the  certificate  are  deacriptio  personae,  and 
may  be  rejected  as  surplusage  and  the  cer- 
tificate is  construed  to  mean  that  if  there 
be  no  wife  living,  the  benefits  go  to  the 


administratrix  in  trust  for  his  heirs: 
Brotherhood  v.  Taylor,  9  0.  C.  0.  (N.S.)  17, 
19  O.  C.  D.  171. 

G.  C,  19427  (as  amended  88  v.  251), 
authorizes  mutual  aid  associations  to  pro- 
vide for  payment  to  the  "families,  heirs, 
executors,  administrators  or  assigns"  of  the 
member:  AMocta*ioii  v.  Bleher,  S  O.  N.  P. 
(N.S.)  673,  16  0.  D.  (N.P.)  671. 

G.  C,  §  9427,  prior  to  amendment,  author- 
ized mutual  relief  associations  to  provide  in 
their  certificates  for  paymeat  only  to  the 
family  or  heirs  of  the  member  as  the  ben- 
eficiary: Aesooiation  v.  BlaheTf  S  O.  N.  F. 
(N.S.)  678,  16  O.  D.  (NJP.)  671. 

The  mother  of  the  Insured  may  he  a  ben- 
eficiary in  a  certificate,  although  she  is  not 
in  fact  a  monber  of  his  femily.  Moreom', 
no  one  but  the  association  eould  complain, 
and  not  it,  after  death:  A««ooiai»oi»  T.  ffor- 
riton,  10  Dec.  Rep.  786,  2S  Bull.  360. 

A  certificate  payable  to  the  heirs  of  the 
insured  is  payable  to  his  widow  as  against 
his  brothers  and  sisters:  Jamieaon  v.  Amo- 
ciation,  9  Dec.  Rep.  388,  12  BulL  272. 

The  proceeds  of  the  insurance  must  be 
distributed  in  accordance  with  the  rules  of 
the  beneficial  organization  if  such  roles  com- 
ply with  the  requirements  ot  the  statute: 
ifurphy  v.  Benevolent  AuooiatUm,  13  O.  D. 
(N.P.)  183. 

Where  insurance  in  a  mutual  aid  asso- 
ciation is  contracted  for  with  reference  to 
the  laws  of  Ohio,  and  the  polity  is  executed 
in  Ohio,  and  is  made  payabte  in  Ohio,  the 
Ohio  law  as  to  distribuU<m  governs;  and  the 
insured,  a  resident  of  Kew  York,  having 
left  at  his  death  a  widow  and  certain  next 
of  kin,  hut  no  children,  the  proceeds  of  the 
policy  are  distributable  to  the  widow  under 
the  Ohio  law,  and  not  to  the  widow  and  next 
of  kin  under  the  New  York  law:  Aid  Aatth 
ciatuM  T.  Bey,  17  0.  D.  (N.P.)  661,  4  0. 
L.  R.  744. 


2.   Power  of  Insured  to  Ohemge. 

Where,  by  the  laws  and  regulations  of 
a  mutual  benefit  association,  the  fund  is  to 
be  paid  "to  the  widow,  children,  mother,  sis- 
ter, father  or  brother  of  a  deceased  member, 
and  in  the  order  named,  if  not  otherwise 
directed  by  the  member  previous  to  his 
death,"  the  relatives  will  take  the  fund  in 
the  order  named,  unless  the  member  in  his 
lifetime  executed  such  power  of  directitm 
or  appointment,  thus  changing  the  order  of 
payment,  and  the  will  of  a  member,  who 
died  seized  of  property,  real  and  personal, 
devising  and  bequeathing  to  his  children  **my 
estate  and  property,  real,  personal,  and 
mixed,"  without  referring  to  the  powo-,  or 
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the  tabjcct  of  it,  U  not  such  an  execution 
of  the  power  as  will  control  the  fund:  Arthnr 
T.  AMociation,  29  O.  S.  667,  III  Longsdorft 
Notes^  406. 

A  bequest  by  an  assured  member  of  a  com- 
pany organized  under  G.  C,  |  9427,  of  the 
proceeds  of  hie  certificate  of  memboship  to 
a  stranger  or  a  creditor,  does  not  consti- 
tute such  legatee  an  "heir"  of  the  testator, 
in  the  statutory  sense  of  the  term:  AuooU^ 
Hon  T.  QoMer,  43  0.  S.  1,  IV  Longsdorfs 
Note%  141. 

Where  a  ben^cial  oorporation  has  issued 
a  benefit  certificate  to  a  member  payable 
upon  his  decease  to  his  wife,  and  afterward, 
acting  upon  a  mistalteD  belief  induced  by  the 
representation  of  the  m^ber,  that  such  cer- 
tificate has  been  lost,  issues  and  delivers  to 
the  member  a  second  certificate  for  a  like 
amount,  payable  two-thirds  to  the  wife  and 
one-third  to  a  person  who  is  a  brother  of  the 
member  but  not  a  dependent,  such  second 
cvtiflcate  will  be  held  invalid  and  the  first 
be  given  full  force  and  effect:  Benevolent 
Legion  t,  McQinneaa,  59  0.  S.  631,  IV  Longs- 
dorfs Notes,  770. 

If  the  charter  and  by-laws  of  an  associa- 
tion provide  that  the  amount  of  a  certificate 
is  to  be  paid  to  the  family  or  to  any  person 
to  whom  the  deceased  may  have  elected  that 
it  should  be  paid  to,  and  the  deceased  has 
dffiignated  his  minor  grandson  as  the  ben- 
eficiary, the  proceeds  should  be  paid  to  the 
guardian  of  such  grandson  rather  than  to  a 
trustee  who  is  named  in  his  subsequent  will 
and  empowered  to  apply  the  proceeds  to  the 
benefit  of  ruch  grandson;  JfwrpAy  v.  ^sso- 
ctattoM,  13  ).  D.  {NJP.)  183. 

That  a  will  whieh  disposes  in  general 
terms  of  testator'a  policies  of  insurance,  does 
not  pass  certificates  issued  under  the  chapter 
relative  to  mutual  benefit  societies:  Auoota- 
tUm  T.  Earriaon,  10  Dee.  Bep.  786,  23  BuU. 
300. 

A  change  of  beneficiary  must  appear  clearly 
intended.  If  a  member's  mother  is  named 
B9  beneficiary,  his  will  leaving  "all  policies" 
to  his  wife  and  children  where  he  had  other 
policies  is  not  Buffictently  explicit:  Life  A%- 
tociation  v.  Harriaon,  10  Dec.  Rep.  786,  23' 
Bull.  360. 

The  beneficiary  can  not  be  changed  except 
in  the  mode  pointed  out  by  the  by-laws  of 
tiie  association.  If  these  require  surrender 
of  the  old  and  issue  of  a  new  certificate,  the 
change  can  not  be  made  by  will.  This 
applies  to  domestic  associations,  under  O.  C, 
i  0427,  and  also  to  those  of  another  state 
acting  here  under  G.  C,  1 0435,  where  their 
Btatnte  permits  making  by-laws,  and  sneh 
by-laws  were  made:  Oharoh  V.  Chareh,  67  O. 
S.  501,  IV  Longsdorfs  Notes,  727. 


The  distinction  between  certificates  of  ben- 
eficial societies  and  policies  of  life  insurance, 
in  respect  to  changes  of  beneficiaries  is  very 
marked,  -llie  law  respecting  life  insurance 
has  very  little,  if  any,  application  to  ben- 
eficial societies,  and  especially  upon  this  par- 
ticular question:  Barley  v.  Earley,  3  O.  C. 
C.  (N.S.)  71,  13  O.  C.  D.  618  (affirmed,  with- 
out opinion,  EaHey  T.  Earley^  60  0.  8.  602]. 

3.   Interest  of  Ben^oiary. 

The  benefleiary  named  in  a  certificate  of 
a  beneficial  society  has  no  vested  right  in  the 
anticipated  boieflt.  It  is  not  property,  but 
a- mere  expectancy  which  may  or  may  not 
ripen  into  property:  Eartey  T.  Barley,  3  O. 
C.  C.  (N.S.)  71,  13  O.  C.  D.  618  [affirmed, 
without  opinion,  in  Parley  v.  Earley,  60  O. 
S.  662]. 

While  a  change  of  beneficiaries  in  a  mu- 
tual benefit  society  must  be  made  in  accord- 
ance with  the  laws  of  the  society,  yet  when 
the  change  is  made  substantially  as  provided 
by  the  laws  of  the  society  to  its  satisfaction, 
and  that  of  the  insured,  a  new  certificate 
being  issued  to  the  new  beneficiary,  and  the 
old  certificate  cancelled,  although  not  de- 
livered to  the  society,  the  first  beneficiary 
can  not  object  to  the  manner  of  change  be- 
cause the  change  is  made  without  her  knowl- 
edge and  not  in  strict  conformity  to  the  law 
of  the  society:  Earley  v.  Earley,  3  0.  C.  0. 
(N.S.)  71,  13  0.  C.  D.  618  [affirmed,  without 
opinion,  Earley  v.  Barley,  69  0.  S.  662]. 

The  beneficiary  to  whom  a  member  of  a 
mutual  benevolent  order,  has  his  death  cer- 
tificate payable,  has  no  vested  interest 
therein  when  the  laws  of  the  order  reserve 
a  right  of  the  member  to  change  the  direc- 
tion of  the  fund:  Theaimg  v.  Supreme  Lodge, 
11  Dec.  Kep.  88,  24  Bull.  401. 

A  certificate  payable  to  the  wife  of  the 
insured,  hut  reserving  to  him  the  right  to 
change  the  l}eneficiary,  does  not  pass  to  her 
administrator  if  she  dies  before  her  hus- 
band: Tafel  V.  Knights  of  the  Oolden  Rule, 
9  Dec.  Rep.  279,  12  Bull.  35. 

A  certificate  payable  to  the  father  of  the 
insured  must  nevertheless  be  paid  to  the 
widow  of  the  insured  if  the  insured  marries 
after  he  causes  his  father  to  be  named  in 
such  certificate  as  the  beneficiary:  Lett  T. 
Brotherhood,  44  Bull.  160. 

The  insurance  benefit  arising  out  of  a 
mutual  contract  to  pay  premiums  upon  the 
assessment  plan,  is  payable  alone  to  the 
boiefleiary  and  it  Is  not  subject  to  the  cliums 
of  the  creditors  of  the  innired;  In  re  An- 
dresa,  6  0.  N.  P.  253,  6  0.  D.  (K.P.)  174. 

lM>ts  of  the  estate  of  the  manbcr  lure  not 
a  claim  on  the  fund  tiunigh  the  association 
Is  a  fbreign  one  and  the  fund  has  been  paid 
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to  the  administrator:  In  re  Bejw,  Goebel, 
241. 

A  person  paying  the  assessments  to  keep 
up  a  policy  in  a  mutual  order  on  the  life 
of  another  on  an  understanding  that  she 
should  share  the  proceeds,  has  an  equity  in 
the  poli^  and  ia  entitied  to  leimbursMient 
as  ^pinst  heirs;  Kritlme  T.  Benefit  Aego- 
datum,  7  O.  K.  P.  439,  5  0.  D.  (N.P.)  692. 

A  married  woman,  being  the  ben^ciary 
named  in  the  certificate  of  a  mutual  ben- 
efit association,  may  before  the  death  of  her 
husband,  if  in  good  faith  and  for  a  valuable 
consideration,  transfer  or  pledge  her  inter- 
est in  such  certificate  for  the  payment  of 
a  valid  debt.  But  if  the  transaction  is  in 
the  nature  of  a  w^^ring  policy,  whereby  the 
transferee  becomes  the  holder  of  a  policy  on 
a  life  in  which  he  baa  no  interest,  or  for 
more  than  his  actual  interest,  such  a  trans- 
action can  not  be  upheld;  Brewing  Co.  v. 
Casaman,  21  0.  C.  C.  465,  12  O.  C.  D.  141. 
See  also  Mittual  Binefit  Socnms. 

F.  ASSESSlfKNTS, 

A  fraternal  beneficial  association  having 
been  apprised  of  a  change  of  address  of 
an  insured  can  not  predicate  a  forfeiture 
upon  failure  to  pay  an  assessment,  if  by 
reason  of  its  failure  to  record  such  change 
the  requisite  notice,  mailed  to  the  former 
address,  was  not  in  fact  received  1^  the 
member:  Judge  T.  Benefit  Aeaodation,  10 
O.  a  G.  (N.S.)  473,  20  O.  C.  D.  188. 

Proof  of  the  mailing  of  a  letter,  properly 
stamped  uid  addressed,  affords  prima  facie 
evidence  of  its  receipt  by  the  person  to  whom 
directed;  and  this  applies  notwithstaoding 
the  address  of  the  addressee  may  have  been 
lately  changed,  as  in  this  case,  the  well* 
known  accuracy,  knowledge,  facilities  and 
practice  of  the  post  oflRce  department  In  such 
matters  raising  a  presumption  of  delivery; 
but  this  being  a  rebuttable  presumption, 
which  may  be  met  by  evidence  of  equal 
weight  or  «>ntraTailuig  force,  a  preponder- 
ance of  proof  that  it  was  not  received  is 
not  necessary  to  overcome  the  presumption 
of  delivery:  Judge  v.  Benefit  Astociation,  10 
O.  C.  C.  (N.S.)  473.  20  O.  0.  D.  133. 

If  a  mutual-  benefit  aesociation  seeks  to 
avoid  liability  on  the  ground  of  failure  to 
pay  assessments,  such  association  has  the 
burden  of  proof  upon  the  question  of  serv- 
ice of  notice  of  such  assessments:  Judge  v. 
Benefit  Association,  10  O.  C.  C.  (N.S.}  473, 
20  O.  C.  D.  133. 

If  a  mutual  benefit  association  sends  a 
notice  in  compliance  with  its  rules  and  reg< 
ulations,  such  notice  is  sufficient;  but  if  not 
sent  in  compliance  with  its  rules  and  regu- 
lations such  notice  is  not  sufficient  unless  it 


was  actually  received  by  the  insured:  Judge 
V.  Benefit  Aaeoeiation,  10  0.  C.  C  (N.8.) 
478.  20  0.  0.  D.  138. 

tW  holding  in  the  case  of  Bwmg  t.  Crome, 
U  O.  0.  G.  (N.8.)  297,  22  O.  a  D.  618, 
as  to  defenses  a  memhw  of  a  mutual  innir- 
ance  company  may  set  up  against  an  aascas- 
ment,  does  not  militate  i^inst  the  find- 
ings of  a  trial  court  or  the  conclusions  that 
may  be  reached  in  an  action  to  enforce  pay- 
ment of  such  an  assesBment:  Leverone  T. 
Brotcn,  12  0.  C.  C.  (N.S.)  277,  22  0.  C.  D. 
722. 

Members  who  fail  to  pay  their  assessments 
after  the  association  has  ceased  doing  busi- 
ness do  not  thereby  forfeit  their  rights  in 
the  funds  of  such  an  association:  In  re  Mu- 
tual Aid  Atsociation,  3  O.  N.  P.  145,  4  O. 
D.  (N.P.)  272. 

A  former  statute  (92  v.  360,  R.  S.,  {  3661- 
18)  which  exempted  funds  arising  from  con- 
tracts of  insurance  in  mutual  benefit  associa- 
tions from  the  payments  of  the  dues  of  the 
beneficiaries,  was  held  to  be  unconstitutional 
in  Williams  v.  Donough,  65  0.  S.  499,  IV 
Longsdorfa  Notes,  890  [for  opinion  below, 
see  Williama  v.  Donough,  6  O.  N.  P.  418, 
9  0.  D.  (N.P.)  414].  Ihis  statute  was  re- 
pealed, 97  V.  421. 

It  being  claimed  that  a  monber  has  for- 
feited his  policy  by  failure  to  pay  assess- 
ments, and  the  member  claiming  that  the 
by-laws  permit  reinstat^nent  on  certain  pay- 
ments, which  he  tendered,  equity  has  juris- 
diction to  settle  rights  of  the  parties  at  once 
and  compel  restoration  if  such  should  be 
the  result:  Qraveson  T.  lAfe  Aeeociationf  11 
Dec.  Rep.  369,  26  Bu^  183. 

Equity  will  not  relieve  against  forfeiture 
caused  by  n^lect  to  pay  an  assessment,  and 
where  the  member  left  it  to  his  bookkeeper 
to  make  the  payments,  the  latter's  neglect 
is  his  neglect,  and  the  bookkeeper's  subse- 
quently absconding  as  a  defaulter,  does  not 
convert  the  prior  neglect  into  an  accident 
authorizing  relief:  Oranwon  t.  lAfe  Aaaooia- 
tion,  8  O.  C.  C.  171,  6  O.  G.  D.  327.  11  Dee. 
Rep.  380.  28  Bull.  183. 

Polity  holders  in  a  purely  mnttwl  ecnn- 
pany  are  bound  to  know  its  rules,  and  if  * 
rule  forbids  the  secretary  making  eontraeta 
which  change  policies,  his  promise  to  notify 
the  assignee  of  a  policy  of  any  default  hy 
his  assignor  in  paying  premiums  so  that  the 
former  may  pay  and  reinstate  the  policy, 
does  not  bind  the  company:  Ot^  t.  /tuur- 
anoe  Co.,  10  Dec.  Rep.  86,  18  BnU.  310  tp«U- 
tion  in  error  refused  without  opinion,  Oaff 
V.  Insurance  Co.,  15  Bull.  373]. 

O.  TSOSTEBS. 

The  trustees  are  charged  with  the  faith- 
ful performance  of  their  trust,   Any  scheme 
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i»  vested  with  diseretionazy  power,  ud  ^ 
manner  in  which  he  ezereised  sneh  power  fa 
not  ground  for  complaint,  unless  it  has  been 
clearly  abused:  JJurofc  t.  Ooom,  17  O.  D.  (N. 
P.)  717. 

The  trustees  of  a  life  insurance  ccanpaoy 
organized  under  R.  S.,  ||  3631-24,  et  99q. 
(repealed,  07  t.  161),  are  not  personally 
liable  for  a  death  loss  on  the  policy  issued 
by  the  eompsjiy  while  they  were  in  t^ce  as 
such  trustees,  but  the  policy  holders  and 
the  beneficiaries  under  such  policies,  must 
trust  to  the  companies  and  the  protection 
afforded  them  by  the  sections  referred  to: 
Kelley  T.  Bmder,  22  O.  C.  C.  144,  12  O.  C. 
D.  181. 

The  general  powers  of  an  officer  of  a 
mutual  insurance  company  will  not  give  him 
the  power  to  perform  any  act  hostile  to  one 
or  more  of  its  members  requiring  discretion; 
and  when  such  a  company  reserves  the  right 
to  adopt  either  of  two  metiiods  to  replenish 
ite  mortuary  fund  such  power  is  in  its  board 
of  trustees  and  can  not  be  delegated:  Beckel 
V.  Inturance  Oo.,  16  O.  N.  P.  (N.S.)  266. 


to  collect  money  for  individual  profit  is  a 
breach  of  trast:  State,  em  tel.,  v.  Life  Aaao- 
ciatiott,  88  O.  S.  281.  Ill  Longsdorfs  Notes, 
068. 

The  members  are  those  who,  themselves  or 
their  families,  are  entitled  to  the  relief  pro- 
vided for.  The  members  and  not  the  corpo- 
rators or  elected  trustees  are  the  controlling 
body,  and  the  trustees  or  corporators  have 
no  power  to  declare  their  office  perpetual,  or 
assume  a  power  to  fill  vacancies  in  th^ 
body:  State,  em  rel.,  v.  Aaaodationf  38  O.  S. 
281,  III  Longsdorrs  Notes,  968. 

Trustees  of  mutual  benefit  associations 
having  voted  to  themselves  and  accepted  des- 
ignated sums  of  money,  as  compensation  for 
their  services  for  particular  years,  have  no 
power,  in  subsequent  years  of  their  service, 
to  vote  themselves  "back  pay"  for  their  serv- 
ices during  such  former  years :  State,  «« 
rel.,  V.  Mutual  Benefit  Aseociation,  42  0.  S. 
579,  IV  Longsdorfs  Notes,  131. 

Trustees  have  no  authority,  by  virtue  sim- 
ply of  their  trusteeship,  to  act  for,  or  bind 
their  association,  except  in  their  a^egate 
and  administrative  capacity  as  a  board;  and 
where  they  assume,  by  virtue  of  their  trus- 
teeship, to  act  in  the  separate  and  indi- 
vidual capacity  of  treasurer,  secretary  or  as 
general  or  special  agent  of  their  association, 
they  can  not  thereby  create  against  it  a 
legal  liability  to  compensate  them  as  trus- 
tees for  such  services:  State,  «a  reh,  v.  iftttu- 
al  Benefit  Aasociation,  42  O.  8.  579,  IV 
Longsdorfs  Notes,  131. 

Trustees,  unless  especially  invested  with 
the  additional  capacity  and  authority  of  offi- 
cers or  agents,  are  limited  in  their  claims 
to  compensation,  to  such  sums  as  will  rea- 
sonabfy  compensate  than  for  the  time  and 
expense  incurred  in  going  to,  attending,  and 
returning  from,  their  offictel  meetings,  and 
for  their  services  while  in  session:  State, 
ea  reL,  V.  Jfutuof  Jten^i  AaewjiatUtik,  42  0. 
8.  679,  IV  Longsdorfs  Kotes,  131. 

Where  the  secretary  of  an  insurance  com- 
pany, by  voting  proxies  ^ven  him  by  the 
policy-holders,  elects  a  new  board  of  direc- 
tors who,  in  turn,  oiter  into  a  contract  of 
employment  with  him  for  a  term  of  ten 
years,  it  can  not  be  said,  because  of  the  inci- 
dental benefits  to  the  secretary,  that  the 
election  of  the  new  directors  was  a  fraudU' 
lent  collusion  of  which  the  re.employment  of 
the  secretary  was  a  part,  where  it  appears 
from  the  circumstances  of  the  case  that  he 
was  acting  in  good  faith  and  for  the  best 
interests  of  the  company:  Burch  v.  Coan, 
17  O.  D.  (N.P.)  717. 

The  secretary  of  a  mutual  insurance  com- 
pany, to  whom  the  policy-holders  have  given 
their  proxies  to  vote  and  cast  their  ballots 
at  the  election  of  officers  for  the  company. 


H.   Rights  and  Liabilities  or  MincBms. 

The  members  of  such  a  corporation  are 
the  controlling  body,  authorized  to  elect 
trustee,  make  by-taws,  etc:  State,  em  rel.,  v. 
Life  AModation,  38  0.  S.  281,  III  Longs- 
dorfs Notes,  968. 

A  certificate  of  membership  in  a  corpora- 
tion by  which  the  monber  in  consideration  of 
his  payment  of  a  membership  fee,  annual 
dues  and  a  pro  rata  assessment  with  his 
fellow  members  to  pay  a  sum  of  money  to 
the  family  or  heirs  of  a  deceased  m«nber, 
in  consido'ation  of  which  the  association  at 
his  death  stipulates  to  pay  to  his  famify 
or  heirs  a  sum  of  mon^,  graduated  by  the 
number  of  members  in  his  elassf  is  a  cm- 
tract  of  life  insurance:  State,  em  rel.,  t.  Life 
Aaaociation,  38  O.  S.  281,  III  Longsdorfs 
Notes,  968. 

A  change  in  the  beneficiary  under  a  policy 
in  a  mutual  benefit  association  Is  not  ren- 
dered invalid  by  reason  of  Irregularities, 
where  the  change  is  made  substantially  as 
provided  for  in  the  laws  of  the  association, 
and  to  its  full  satisfaction  and  that  of  the 
insured,  and  the  highest  officers  of  the  asso- 
ciation have  knowledge  of  the  irregularities. 
Accordingly,  if  the  insured  omits  to  pay  the 
fee  of  50  cents  which  is  required  on  issuing 
a  second  certificate,  but  the  benefit  asso- 
ciation nevertheless  issues  such  certificate,  it 
can  not  set  up  the  failure  to  pay  such  fee 
as  a  defense  in  an  action  upon  such  certifi- 
cate. In  a  finding  of  facts  relative  to  a 
change  of  beneficiary,  the  material  fact  to 
be  found  was  that  the  second  certificate 
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ebanging  the  bcneflciary  was  issued,  and 
every  intendment  is  in  favor  of  its  reg- 
ularity: Earley  v.  Earlej/,  3  O.  C.  C.  (N.8.) 
71,  IS  O.  C.  D.  618  [affirmed,  without  opin- 
ion, in  Earley  v.  Earley,  69  O.  S.  562]. 

A  Ian  upon  a  policy  issued  by  a  mutual 
insurance  company  is  not  a  debt  of  the  com- 
pany; and  the  trustees  of  such  company  are 
not  personally  liable  therefor.  The  policy 
holder  must  rely  upon  the  method  of  pay- 
moit  of  such  policies  which  is  proTided  for 
statute:  Kelly  v.  Bmder,  22  0.  G.  0. 
144,  12  0.  C.  D.  181. 

Upon  repudiating  his  contract  of  life  In- 
surance and  surrendering  to  the  company 
its  policy  therefor,  an  infant  may  recover 
the  whole  unonnt  of  premiums  paid  by  him 
thereon:  Inturance  Co.  v.  Fuller,  0  0.  C.  C. 
(N.S.)  441,  19  0.  C.  D.  416  [affirmed,  with- 
out opinion.  Insurance  Co.  t.  Fuller,  79  O. 
S.  451]. 

A  mutual  insurance  company  which  has 
once  been  organized  under  statutory  provi- 
sions (G.  C,  Si  9427,  et  seq.),  remidns  a 
corporation  for  the  purpose  of  being  sued 
until  such  steps  are  taken  as  legally  end  its 
existence:  ifeii^e  T.  Inaurmee  Oo.,  19  O.  D. 
(N.P.)  347. 

An  action  to  appoint  a  receiver  for  a 
mutual  insurance  company  is  to  be  brought 
against  such  corporation  in  its  corporate 
name;  and  the  members  or  stockholders 
thereof  can  not  be  made  parties  nor  can 
they  be  heard  upon  a  motion  to  set  aside 
the  order  appointing  a  receiver  and  author- 
izing bim  to  collect  the  assets  of  the  corpora- 
tion and  pay  its  obligations:  Sfenge  v.  Jn- 
tvrance  Co.,  19  O.  D.  (N.P.)  347. 

In  a  mutual  insurance  company  where  the 
board  of  trustees  has  power  to  restore  bene- 
fits to  a  member  whose  policy  has  been  can- 
celed by  imposing  conditions,  and  where  the 
condition  imposed  \b  that,  if  such  a  member 
pass  a  successful  medical  examination — ^now 
if  such  a  member  under  orders  from  such  a 
board  both  to  him  and  the  company's  r^Ur 
medical  examiner  pass  such  an  examination 
in  the  opinion  of  that  physician,  and  the 
report  of  such  examination  is  sent  to  the 
board — that  member  is  at  once  reinstated, 
and  it  is  not  necessary  for  any  further  ac- 
tion by  tiiat  board  in  the  absence  of  any 
direct  stipulation  to  the  contrary:  Beokel  V. 
Inauramce  Co.,  16  O.  N.  P.  (N.S.)  206. 

I.  KnimnB  or  I^eicbbss  and  But- 

EnCXASIBS. 

If  a  member  of  a  private  corporation 
farmed  under  O.  C.,  IS  9427,  «t  9eq.,  or  under 
tii«  following  chapter,  is  expelled  wrongfully 
his  remedy  is  an  action  at  law  for  damagefl. 
Haadamus  to  compel  the  afsociation  to  re- 


store him  to  membership  will  not  lie:  Fra* 
tenuU  Mystic  Circle  v.  State,  ea  rcL,  61  O. 
8.  628,  IV  Longsdorfs  Notes,  818  [revwaii^ 
State,  ew  rel.,  v.  Fraternal  Myttio  CireUt  9 
O.  C.  C.  364,  6  O.  C.  D.  885]. 

If  a  member  of  an  association  is  expelled 
on  the  ground  of  immorality,  mandamus  will 
not  lie  to  compel  the  association  to  reinstate 
him:  State  T.  B^ief  Society,  7  Dec  R^.  334, 
2  BulL  126. 

Relator,  without  his  knowledge,  wma  ex- 
pelled fn»n  monberahip  in  a  socuety  incor- 
porated for  benevolent  purposes.  After  bobIx 
expulsion  he  brought  a  eivU  action  to  recover 
damages  for  the  loss  of  his  rights  and  privi- 
leges as  a  member,  occasioned  by  sueh  expul- 
sion, in  which  he  recovered  vndiet  and 
judgment,  to  reverse  which  the  cause  in 
error  is  now  pending.  It  was  held  that  the 
bringing  such  action  is  a  waiver  of  his  right 
to  a  mandamus  to  restore  him  to  his  rights 
and  privileges  of  membership:  State,  ew  reL, 
T.  LipOf  28  0.  8.  666,  III  Longsdorfs  Notes, 
430. 

The  decisions  of  the  advisory  committee 
of  the  relief  department  of  a  railroad  may 
be  made  a  condition  precedent  to  the  right 
of  action  of  the  insured;  but  such  decisions 
can  not,  by  agreement  between  the  parties, 
be  made  final  and  conclusive:  Railway  T. 
Slankard,  66  O.  8.  224,  IV  Longsdorfs  Notes, 
688. 

Acceptance  of  benefits  from  relief  associa- 
tions by  a  widow  is  not  a  bar  to  an  action 
for  damages  by  her  as  administratrix:  Rail- 
road T.  McCamey,  12  0.  C.  C.  543,  5  0.  C.  D. 
631. 

After  the  lapse  of  seven  years  a  presump- 
tion of  death  arises  if  the  insured  has  dia- 
nppeared  and  has  not  been  heard  from;  and 
a  beneficiarj'  who  has  kept  the  certificate 
alive  by  paying  assessments  may  recover 
thereon:  Supreme  Commandery  v.  Bverdimg, 
20  0.  C.  C.  689,  11  O.  C.  D.  419. 

The  officers  of  a  mutual  benefit  association 
have  no  right  to  refuse  to  accept  payment 
of  an  assessment  by  a  beneficiary  sdEter  the 
insured  has  disappeared  and  has  not  been 
heard  from:  Supreme  Commandery  t.  Bver- 
ding,  20  O.  C.  G.  689,  11  O.  C.  D.  419. 

J.   OoNSTRncnoN  of  Cebtifica-.ks. 

A  person  became  a  member  of  a  mutual 
life  association,  and  received  a  policy,  which, 
on  his  death,  entitled  his  "heirs"  to  receive 
a  certain  sum  from  the  association.  He 
died,  leaving  a  widow  and  one  child  surviv- 
ing him.  It  was  held  that  his  widow  and 
child  were  his  heirs  as  to  said  sum.  and  took 
it  as  tenants  in  common,  and  In  the  pro- 
portions fixed  by  the  statute  of  descent  Mid 
distribution,  when  the  intestate  has  died 
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Icavii^  a  widow  and  child  or  children:  Life 
AuooiaUon  T.  Pollard,  3  O.  C.  C.  577,  2 
a  C.  D.  333. 

In  tiie  by-laws  of  a  loeiety  which  provide 
for  payment  to  "wife,  hnsband,  children,  de- 
pendent,  mother,  father,  sister,  broth«r,"  etc., 
the  word  '*dq>endeiit"  signifies  a  class 
itself  and  dOM  not  qualify  "mother,  father," 
etc.,  following  it:  Eairiey  T.  Barley,  3  O.  C. 
C.  (N.8.)  71,  13  O.  C.  D.  618  [siBrmed  with- 
out opinion  in  JSarley  T.  Barley,  69  O.  S. 
062]. 

Under  a  prorlaion  that  the  certificate  may 
be  made  payable  to  the  family  or  the  de- 
pendents of  the  insured,  a  certificate  can  not 
be  made  payable  to  a  brotiier  who  is  in  fact 
not  d^endent  on  the  insured :  McOinnewa  T. 
Benevolent  Legion,  59  0.  S.  681,  IV  Longs- 
"dorf's  Notes,  770. 

The  term  'l^al  heirs"  includes  the  broth- 
ers and  sisters ;  In  re  Andreet,  5  0.  N.  P. 
263,  6  0.  D.  (N.P.)  174. 
■  The  words  "legal  representatives"  used  to 
designate  the  beneficiary  in  the  certificate  of 
a  mutual  relief  associatiOQ  issued  prior  to 
the  amendment  of  G.  C,  S  9427,  mean  the 
"family  and  heirs  of  the  deceased  member," 
and  not  hia  administrator  or  executor:  Aid 
Aaaoeiation  v.  Bleher,  3  0.  N.  P.  (N.S.)  673, 
16  0.  D.  (N.P.)  671. 

The  words  of  a  policy  issued  in  pursu- 
ance of  this  chapter  on  mutual  benefit  com- 
panies, in  which  the  beneficiary  is  designated, 
should  be  construed  as  nearly  as  can  be  in 
the  same  way  that  such  words  would  be  con- 
strued if  used  in  a  will:  Aid  Aasoeiation  v. 
Greene,  79  Fed.  461,  9  O.  F.  D.  607. 

A  policy  of  life  insurance  issued  in  Ohio 
payable  to  the  "heirs"  of  the  insured,  who 
was  domiciled  in  Kew  York;  jt  was  held 
that  the  word  "heirs"  in  such  a  policy  must 
be  construed  according  to  the  New  York 
law:  Aid  Aeeociation  v.  Qreene,  79  Fed.  461, 
9  O.  F.  D.  607. 


K.  Defenses. 

A  mutual  aid  association  ceased  to  do 
business  January  20,  1805,  and  applied  for 
a  receiver  Pebmary  7,  1895.  A  receiver, 
was  appointed  and  the  corporation  was  dis- 
solved May  16,  1896.  It  was  held  that  the 
matured  certiftcate  holders  and  beneficiaries, 
holders  of  certlfloates  of  deceased  members, 
are  not  creditors  of  the  association  in  such 
Sense  as  to  entitle  them  to  preference  in 
paymmt  ovor  unmatured  certificate  holders: 
In  n  Aid  Auomatitm,  3  O.  N.  P.  145,  4 
O.  D.  (NJP.)  272. 

The  fund  of  insolvent  associations  should 
be  distributed  pro  rota  among  all  certificate 
holders  or  representatives  in  proportion  to 
the  amounts  paid  in  on  each  certiflcste  re- 


spectively, except  that  members  who  fail  to 
pay  assessments  made  after  association  be- 
come insolvent  shall  receive  such  pro  rata 
less  the  amount  of  assessments  which  th^ 
failed  to  pay:  In  re  Aid  Aeeociation,  3  O. 
N.  P.  145,  4  O.  D.  (N.P.)  272. 

The  fact  that  an  association  has  paid 
extravaguit  salaries,  that  it  lias  temporarily 
diverted  funds  to  oUier  than  those  for  which 
thi^  were  created,  or  that  its  ofllcerB  have 
fficeeded  their  authority,  does  not  authorise 
the  appointment  of  a  receiver  upon  the  ap- 
plication of  a  creditor,  unless  he  is  able  to 
show  that  his  rights  have  been  interfered 
with:  Baker  v.  Mystic  Circle,  1  0.  D.  (N.P.) 
570,  32  Bull.  84. 

Insolvency  of  a  mutual  protection  asso- 
ciation to  insure  lives  on  the  assessment  plan 
is  not  analogous  to  the  insolvency  of  an 
ordinary  business  corporation:  Baker  v. 
Mystic  Circle,  1  0.  D.  (N.P.)  679,  32  Bull. 
84. 

L.   Annttal  Statement. 

A  certificate  of  incorporation  under  the 
act  of  February  3,  1875,  setting  forth  that 
"the  manner  of  carrying  on  the  business 
shall  be  such  as  the  association  may  from 
time  to  time  prescribe  by  rules,  regulations, 
and  by-laws  not  inconsistent  with  the  laws 
of  the  state,"  is  not  a  compliance  with  the 
third  clause  of  section  2  of  the  act  of  April 
20,  1872,  which  requires  the  certificate  to 
show  "the  manner  of  carrying  on  the  busi- 
ness of  said  association":  State,  ea  reL,  T. 
ReUef  Association,  29  O.  S.  390,  III  Longa- 
dorfs  Notes,  480. 

O.  C,  S  0430,  providing  for  an  annual 
statement  does  not  enlarge  the  class  of  c<m>- 
panics  provided  for  in  G.  C,  |9427:  State 
V.  Moore,  38  0.  8.  7,  III  Longsdorf's  Notes, 
948. 

0.  C,  10430,  does  not  apply  to  railway 
relief  associations  (see  G.  C,  1 9469) :  Btat«, 
em  rO^  v.  RoAlvoay,  68  O.  8.  0,  IV  Longs- 
dorfk  Notes,  937. 

Under  the  provtaiona  of  G.  C,  {{0436, 
et  »eq.,  the  insurance  commissioner  can  not 
be  compelled  to  issue  his  certificate  of  au- 
thority to  do  business  in  this  state,  to  a 
corporation  organized  under  the  laws  of  an- 
other state  to  insure  lives  upon  the  assess- 
meat  plan,  where,  by  the  laws  of  such  other 
state,  Ohio  companies  organized  to  do  the 
business  contemplated  in  O.  C,  $|  94S7,  et 
seq.,  are  not  entitled,  as  of  right,  to  a  certifi- 
cate of  authority  to  do  business  therein : 
State,  em  rel.,  v.  Moore,  39  O.  S.  486,  III 
Longsdorf  8  Notes,  1048. 

Whether  a  corporation  which  is  shown  up- 
on a  quo  vjarranto  proceeding,  to  have  mis- 
used or  abused  its  franchises,  should  be 
ousted  of  its  corporation  franchises,  is  a 
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question  not  capable  of  determination  by  any 
fixed  rule  or  teat,  but  rests  in  the  sound  dis- 
cretion of  the  court,  in  the  light  of  all  the 
circumstances  of  the  case  before  it:  State, 
ex  rel.,  v.  Benefit  Atsodation,  42  O.  S.  679, 
IV  Longsdorf'a  Notes,  131. 

H.     FOBEION  CORPOBATIONS. 

1.  Admission. 

O.  C,  S  9435,  does  not  mlarge  tlie  class  of 
companies  or  associations,  but  merely  pre- 
scribes vhat  such  companies  or  associations, 
organized  under  the  laws  of  any  other  state, 
sbalt  be  required  to  do  before  they  are  per- 
mitted to  do  business  in  this  state:  State 
V.  Moore,  38  O.  S.  7,  III  Longsdorf's  Notes, 
D48. 

The  business,  which  corjKirations  of  other 
states  organized  to  insure  lives  of  mpmhera 
on  the  assessment  plan  "shall  be  [termittetl 
to  do  in  this  state,"  under  the  provisions 
of  G.  C,  g  9435,  and  the  following  sections, 
is  that  contemplated  by  G.  C.  8  9427,  which 
does  not  include  the  business  of  insuring  the 
lives  of  members  for  the  benefit  of  others 
than  their  families  and  heirs.  A  corpora- 
tion of  another  state,  organized  for  insuring 
lives  upon  the  plan  of  assessments  upon  its 
members,  without  other  limitation  than  that 
the  policy-holder  shall  have  an  insurable  in- 
terest in  the  life  of  the  member,  is  not  em- 
braced within  G.  C,  J  9427,  or  G.  C,  fi  9435, 
and  the  following  sections:  State,  ex  rel.,  v. 
Inaurance  Co.,  47  O.  S,  167,  IV  Jjongsdorf's 
Notes,  362. 

While  life  insurance  corporations  organ- 
ized in  Ohio  to  transact  business  on  the  mu- 
tual plan  have  no  authority  to  do  business 
on  the  assessment  plan,  yet  such  a  foreign 
corporation  having  such  power  should  be  ad- 
mitted to  do  business  here  under  G.  C, 
{0435,  and  the  following  sections:  State,  ex 
rel.,  V.  Insurance  Co.,  SB  O.  R.  1,  IV  Ijongs- 
dorfs  Notes,  731. 

What  constitutes  the  transaction  of  the 
business  of  life  insurance  on  the  assessment 
plan  within  the  meaning  of  that  term  as  used 
in  G.  C,  S  9435,  and  the  following  sections, 
should  be  determined  by  the  laws  of  this 
state;  and  according  to  those  laws,  that 
phrase  should  be  neld  to  contemplate  a 
scheme  of  insnrance  conducted  for  the  sole 
benefit  of  the  policy-holdera  of  a  concern,  the 
principal  source  of  revenue  of  which  must 
arise  from  post-mortem  auessmenta  intended 
to  liquidate  specific  losses:  State,  ex  rel.,  V. 
rnauranee  Co.,  68  0.  S.  I,  IV  Longsdorf's 
Notes,  731. 

While  the  powers  of  a  foreign  insurance 
corporation  formed  to  do  business  on  the  as- 
sessment plan,  and  the  scheme  of  insurance  it 
may  pursue,  must  be  ascertained  by  an  in- 


spection of  its  charter,  neverthelesa  when  it 
seeks  a  license  to  transact  business  in  this 
state  the  question  whether  that  scheme  falls 
within  the  class  of  assessment  insurance, 
must  be  determined  according  to  our  own 
laws;  State,  ea  reU,  v.  Inaurainoe  Co.,  68  O. 
S.  1,  IV  Longsdorfs  Notes,  731. 

Under  a  clause  in  its  charter  autliorizing 
insurance  "against  injuries  of  every  nature 
and  description  to  persons  or  propo-ty,  caus- 
ing loss,  damage  or  liability,"  a  foreign 
mutual  casualty  asaooiation,  in  the  absence 
of  statutory  restrictions,  has  power  to  issue 
an  assessable  policy  to  a  street  railroad  com- 
pany "against  liability  for  injury  to,  or 
death  of  persons  arising  by  reason  of  casu- 
alty occurring  in,  upon,  about  or  by  reason 
of  the  street  railroad  or  its  equipment": 
Stone  V.  Traction  Co.,  4  O.  N.  P.  (N.S.) 
104,  16  0.  D.  (N.l*.)  645. 

A  contract  of  a  traction  company,  neces- 
sary in  carrying  on  its  business,  whereby 
by  virtue  of  an  assessable  policy  of  insur- 
.  ance  on  the  mutual  plan,  it  becomes  a  mem- 
ber of  a  mutual  cnsualty  company,  is  not 
ultra  vires,  because  of  the  general  rule 
against  the  purchase  by  a  corporation  of 
shares  in  other  companies:  Stone  v.  Traction 
Co.,  4  O.  N.  P.  (N.S.)  104,  16  O.  D.  (N.P.) 
645. 

Power  to  refuse  a  license  or  refuse  a  re- 
newal to  a  company  refusing  to  pay  taxes  is 
implied  in  the  power  given  by  G.  C.,  %  4397, 
to  revoke  a  license:  State  v.  Innurance  Co., 
58  O.  S.  1,  IV  T^ongsdorPs  Xotee.  731. 

Pendency  of  an  action  by  the  superin- 
tendent to  recover  the  taxes  does  not  sus- 
pend this  power  to  refuse  to  renew  the 
license.  The  state  is  not  compelled  to  elect 
between  these  two  remedies:  State  v.  /»i«iir- 
ance  Co.,  58  O,  S,  I,  IV  Longsdorf's  Notes, 
731. 

Societies  of  other  states,  doing  business 
in  this  state  by  virtue  of  Q.  C,  S  9435,  are 
governed  by  the  laws  of  this  state  in  their 
dealings  with  residents  of  this  state,  as  they 
would  be  without  such  provision:  farfey  t. 
Earley,  3  O.  C.  C.  (N.S.)  71,  13  O.  0.  D. 
618  [affirmed,  without  opinion,  Earley  v. 
Earley,  69  0.  S.  562]. 

G.  C.,  S  9439,  is  a  r<>giilation  imposed  for 
the  benefit  of  policy-holders  and  others  doing 
business  with  a  foreign  insurance  company, 
to  be  enforced  by  the  penalties  provided  by 
law:  Insurance  Co.  T.  EUw,  32  O.  S.  388, 
III  Longsdorf's  Notes,  640. 

O.  C,  S  9438,  imposes  a  personal  duty  on 
the  agent  of  a  for«gn  insurance  company 
to  procure  a  certificate  and  file  it  with  the 
recorder  of  the  county,  and  a  violatiim  of 
such  duty  subjects  him  to  a  penalty :  but 
his  acts  as  such  agent,  within  the  scope  of 
the  authority  conferred  upon  him  by  tlie  corn- 
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paoy,  are  valid  and  binding,  not  only  io 
favor  of  third  persons,  but  as  between  prin- 
cipal and  agent,  notwithstanding  his  failure 
to  procure  and  file  such  certificate:  Insur- 
ance Co.  V.  Ellis,  32  O.  S.  388,  III  Longa- 
dorf's  Notes,  640. 

A  life  policy  issued  by  a  foreign  company, 
is  not  rendered  void  by  the  neglect  of  the 
company  to  comply  with  the  provieions  of 
the  act  of  April  16,  1867,  providing  for  thp 
incorporation  and  r^;uIation  of  insurance 
companieB;  nor  will  such  neglect,  in  an  ac- 
tion brought  against  the  company  on  tlie 
policy,  excuse  the  policy-holder  from  paying 
premiums  according  to  the  terms  of  the 
policy:  TnaurOMce  Co.  t.  McMillen^  24  O.  S. 
67,  ni  Longsdorf  s  Notes,  160. 

The  two  and  a  half  per  cent,  which  a  for- 
eign mutual  insurance  company  must  pay 
to  the  8uperint«ident  of  insurance,  under 
G.  C,  I  6433,  is  based  on  its  gross  receipts, 
and  not  on  its  net  receipts :  State,  ea  rel.,  v. 
Hahn,  60  O.  8.  714,  IV  Longadorfs  Notes, 
624. 

The  rule  as  to  ttie  change  of  benefleiaries 
and  the  designation  thereof,  is  not  different 
where  a  certificate  is  issued  by  an  awcia- 
tion  organized  in  another  state,  doing  busi- 
ness in  this  state  under  G.  C,  1 9427 :  Charch 
T.  Oharch,  57  O.  S.  561,  IV  Longsdorf's 
Notes,  727. 

2.  HetaUation. 

An  Ohio  corporation,  not  permitted  to  do 
business  in  another  state  on  the  endowment 
plan,  nor  to  issue  policies  bo  conditioned, 
nor  any  except  for  a  fixed  sum,  is  not  per- 
mitted to  act  there  on  substantially  the  same 
basis  as  in  Ohio,  and,  Accordingly,  corpora- 
tions of  that  state  are  not  entitled  to  do 
business  here:  State,  ex  rel.,  v.  Insurance 
Co.,  47  O.  S.  167,  TV  Longsdorf's  Notes,  362. 

Under  the  proTisions  of  G.  C,  §  9435,  and 
the  following  sections,  the  insurance  com- 
missioner can  not  be  compelled  to  issue  his 
certificate  of  authority  to  do  business  in  this 
state  to  a  corporation  organized  under  the 
laws  of  another  state,  to  insure  lives  upon 
the  assessment  plan,  where,  by  the  laws  ot 
such  other  state,  Ohio  companies  organized 
to  do  business  contemplated  in  G.  C,  S  9427, 
are  not  entitled  as  of  right,  to  a  certificate 
of  authority  to  do  business  therein:  State, 
ex  rel.,  v.  Moore,  30  O.  S.  486,  III  Longs- 
dorf's  Notes,  1043. 

G.  G.,  f  658,  ^mpooiiig  the  same  discrim- 
inationB  on  a  foreign  insurance  company  that 
its  state  imposes  on  our  companies  is  a  re- 
taliatory and  not  a  reciprocal  statute,  and 
therefore  does  not  apply  to  cases  not  fairly 
within  its  letter.  As  that  section  only  ap- 
plies if  the  other  state  discriminates  against 
our  companies  there,  it  does  not  apply  until 


we  have  a  company  doing  business  there, 
although  the  other  state  has  a  statute  which 
would  BO  discriminate :  Sta  te,  ex  rel.,  v. 
Insurarux  Co.,  49  O.  S.  440,  IV  Longsdorf's 
Notes,  464. 

G.  C,  S  5432  (amended  JOO  v.  66),  that 
agencies  of  foreign  insurance  companies  shall 
return  the  gross  receipts  of  tiie  agency  for 
taxation,  prescribes  the  rato  for  every  for- 
eign insurance  company  doing  business  in 
this  state.  G.  C.,  |  658,  that  if  another  state 
taxes  our  companies,  its  companies  shall  be 
subject  to  the  same  obligation  here,  only 
operates  if  our  companies  there  are  taxed  at 
a  higher  rate  than  foreign  companies  pay 
under  G.  C.,  |  S436.  In  sucli  case  the  super- 
intendent of  insurance  can  collect  in  addi- 
tion a  sum  which  will  make  the  total  equal 
to  what  the  foreign  rule  would  realize  if 
i^iplied  here,  but  no  more:  State,  ex  rel.,  v. 
Beinmund,  46  O.  S.  214,  IV  Longadorfs 
Notes,  260.   See  also  Taxation. 

3.  Certificate. 

G.  C,  8  0436,  does  not  enlarge  the  class 
of  companies  or  associations,  but  merely 
pr^ribes  what  such  companies  or  associa- 
tions organized  under  the  laws  of  any  other 
state,  shall  be  required  to  do  before  they  are 
permitted  to  do  business  in  this  state:  State 
r.  Moore,  38  O.  S.  7,  III  Longsdorf's  Notes, 
048. 

Under  the  provisions  of  G.  C,  |{g435. 
et  aeq.,  the  insurance  commissioner  can  not 
be  compelled  to  issue  his  certificate  of  au> 
tiiority  to  do  business  in  this  state,  to  a 
corporation  organized  under  the  laws  of  an- 
other state  to  insure  lives  upon  the  asaess- 
moit  plan,  where,  by  the  lavs  of  such  other 
state,  Ohio  companies  organized  to  do  the 
business  contemplated  in  G.  C,  |{  0427,  et 
seg.,  wre  not  entitled,  as  of  ri|^t,  to  a  cer- 
tifleate  of  authority  to  do  business  therein; 
State,  ea  rel,  v.  Moore,  30  O.  S.  486,  III 
Longsdorfs  Notes,  1043. 

4.   Effect  of  Faihtre  to  Comply  icith  Statu- 
tory Provisions. 

A  life  policy  issued  by  a  foreign  company, 
is  not  rendered  void  by  the  neglect  of  the 
company  to  comply  with  the  provisions  of 
the  act  of  April  16,  1867,  providing  for  the 
incorporation  and  regulation  of  insurance 
companies  (see  G.  C,  ||  0512,  et  seg.) ;  nor 
will  such  neglect,  in  an  action  brought 
against  the  company  on  the  policy,  excuse 
the  policy  holder  from  paying  preniums  ac- 
cording to  the  terms  of  the  policy :  Insurance 
Co.  T.  McMUlen,  24  O.  S.  67,  UI  Longadorfs 
Notes,  160. 

G.  0.,  10438,  imposes  a  personiU  duty  on 
the  agmt  of  a  foreign  insurance  comply  to 
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procure  a  certificate  and  file  it  with  tfae  re- 
corder of  the  county,  and  a  violation  of  su£h 
duty  HubjectB  him  to  a  penalty;  but  hia  acts 
as  auch  agent,  within  the  scope  of  ttie  author- 
ity conferred  upon  him  by  the  company,  are 
valid  and  binding,  not  only  in  favor  of  third 
persons,  but  as  between  principal  and  agent, 
notwithetanding  his  failure  to  procure  and 
file  such  certificate:  Insurance  Co.  v.  Ellia, 
32  O.  S.  388.  Ill  Longsdorf's  Notes,  640. 

Such  a  statute  is  intended  for  the  protec 
tion  of  the  policy  holders  and  all  others  who 
deal  with  the  insurance  company.  While  a 
violation  of  G.  C,  S  0453,  holds  the  agenx 
liable  for  the  penalty  described,  his  contracts 
made  in  violation  of  G.  C,  S  9453,  are  never- 
theless valid;  and  neither  he  nor  his  sure- 
ties can  take  advantage  of  the  violation  of 
the  statute  as  a  defense  in  an  action  by 
the  insurance  company  upon  his  bond  to  com- 
pel him  to  account  for  premiums  belonging 
to  the  company  and  collected  by  him:  Itunr- 
once  Co.  v.  EUit^  32  O.  S.  388,  III  Longs- 
dorf  8  Notes,  640. 

A  mutual  casualty  association,  incorporated 
under  the  laws  of  a  foreign  state  providing 
for  the  incorporation  and  regulation  of  in- 
surance companies,  for  the  purpose  of  carry- 
ing on  business  as  an  accident  insurance 
company,  and  insuring  its  meml>er9  on  the 
mutual  assessm«>nt  plan  against  personal  in- 
jury, disablement  or  death  resulting  from 
traveling  or  general  accidents,  or  from  the 
pursuit  of  any  trade  or  business,  and  against 
injuries  of  every  nature  and  description  to 
persons  or  property,  causing  loas,  damage  or 
liability,  is  sufficiently  empowered  to  write 
an  assessable  policy  of  insurance  on  the  mu- 
tual plan,  for  a  street  railroad  company  in 
Ohio,  absolving  it  against  "injuries  o(  every 
nature  and  description  to  persons  or  prop- 
erly, causing  loss,  damage  or  liability."  On 
such  casualty  association  becoming  insoh-ent, 
its  receiver,  AvJy  appointed  by  court,  may 
maintain  an  action  ag^nst  said  street  rail- 
road company  to  recover  an  assessment  or- 
dered by  court  to  be  levied  on  the  members 
of  said  association,  for  the  purpose  of  pay- 
ing losses  and  expenses  and  otherwise  liqui- 
dating the  affairs  of  said  mutual  casualty 
association;  and  the  plea  that  said  contract 
is  ultra  virea  on  the  part  of  said  associntion, 
can  not  he  urged  on  demurrer  to  a  petition 
for  such  recovM'y,  as  the  contract  is  not  on 
its  face  beyond  the  scope  of  the  power  of 
the  corporation  by  which  it  was  made,  and 
a  proper  showing  to  support  the  application 
of  such  doctrine  must  be  made  by  the  defend- 
ant by  way  of  answer:  Btone  v.  Traction 
Co.,  4  O.  N.  P.  104,  16  0.  D.  (X.P.) 

646. 


VI.   FRATERNAL  BENEFIT  S0CIETIK8. 

A.   Detikition  A.^n  Nature. 

The  Royal  Arcanum  is  a  fraternal  bene- 
ficial association  within  the  meaning  of  G. 
C,  II  9462,  et  teq.  :  Williams  v.  Donouffh,  05 
O.  S.  499,  IV  Longsdorfs  Notes,  890;  GUli- 
gan  v.  Royal  Arcanum,  5  O.  C.  C.  (N.S.) 
471,  16  O.  C.  D.  42  [affirmed,  without  opin- 
ion, in  Gilligan  v.  lioyal  Arcanum,  72  O.  S. 
672]. 

The  National  Union  is  a  fraternal  benefi' 
cial  association  within  the  meaning  of  G.  C. 
|§  9462,  et  seq.:  Ingram  v.  yational  Union, 
17  O.  D.  (N.P.)  227,  4  O.  L.  R.  316. 

The  Endowment  Rank  of  the  Knights  of 
Pythias  is  not  within  the  scope  of  O.  C, 
SI  9462,  ct  8eq.:  Hildreth  v.  Knights  of 
PythiM,  8  O.  N.  P.  540,  11  0,  D.  (N.P.) 
622. 

The  Endowmmt  Riiok  of  the  Knights  of 
Pythias  was  said  in  Bildreth  v.  Knightg  of 
Pythia*,  8  O.  N.  P.  640,  11  0.  D.  (N.P.) 
622,  not  to  have  a  representative  form  of 
government.  ' 

An  association  established  by  a  railway 
company,  composed  of  some  or  all  of  ita 
employes  and  the  company,  for  the  purpose 
of  accumulating  and  maintaining  a  relief 
fund  created  by  the  voluntary  contributions 
from  their  wages  by  employes  who  apply  for 
membership  in  said  fund  and  are  admitted, 
the  railway  company  to  take  charge  of  and 
be  responsible  for  tiie  funds,  make  up  defi- 
ciencies in  the  same,  supply  faciliticB  for 
conducting  the  business  and  pay  the  operat- 
ing expenses,  supply  surreal  attmdanee  for 
injuries  received  in  its  service,  and  to  -pay 
the  members  or  their  designated  beneficiaries 
the  stated  share  of  the  ben^t  fund  so  raised 
from  wages  retained  by  the  company,  is  not 
an  insurance  company  or  association;  and 
in  agreeing  to  perform  and  in  performing 
each  and  M  of  taid  acts,  such  railway  com* 
pany  is  not  engaged  in  the  transaction  of 
insurance  business;  State,  ea  rtl^  t.  Rail- 
way,  68  O.  8.  9,  IV  Loi^^orfs  Notes,  937. 

B.   ScoFK  AND  Effect  of  Statdtobt  Pbo- 

VISIONS. 

Under  02  v.  360,  the  superintendent  4^ 
taiBuranee  was  obli^  to  issue  a  certificate 
to  any  association  which  complied  with  the 
provisions  of  that  statute:  State,  e»  rvl^ 
Forys,  9»  O.  3.  66,  IV  Longsdorfs  Note*, 
OSS. 

Under  a  former  statute  (Bates  sectiim 
3631-18,  third  edition)  special  exemption  up- 
on the  proceeds  of  insurance  in  a  correspwid- 
ing  chapter  were  created.  This  section  was 
held  to  be  unconstitutional  as  conferring  a 
special  privilege  upon  such  organizations  and 
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persons  who  took  out  insurance  therein: 
WilUama  v.  Donough,  65  O.  8.  499,  IV  Loi^- 
dorfs  Notes,  890  [for  opinion  below,  see 
Williama  v.  Donogh,  6  O.  K.  P.  418,  9  O. 
D.  (N.P.)  414]. 

R.  8..  13631-18  was  repealed,  97  v.  421: 
WilUam»  T.  Donough,  65  O.  S.  499,  IV  Longs- 
dorfs  Notes,  890  [for  opinion  below,  see 
WiUimiu  T.  Donogh,  6  O.  N.  P.  418,  B  0. 
D.  (N.P.)  414]. 

The  legialatnre  is  without  power  to  dele- 
gate to  a  TOluntary  araoeiation  of  persons, 
nnineorporated  and  unknown  to  the  law,  the 
right  to  fix  the  rates  of  assessment  of  fra- 
ternal insurance  which  shall  be  binding  on  all 
fraternal  compazdes  seeking  to  become  incor- 
porated under  the  laws  of  Ohio.  Such  at- 
tempted regulation  in  G.  C,  S  9476,  Is  un- 
reasonable and  void:  State  v.  Lemerf,  10  O. 
N.  P.  (N.S.)  133,  21  0.  D.  (N.P.)  118. 

A  prosecuting  attorney  may  institute  and 
prosecute  an  action  in  quo  vxtrranto  to  oust 
a  railway  relief  aSBociation  which  it  is  al- 
lied has  been  oi^nized  and  is  being  con- 
ducted in  violation  of  the  laws  of  the  state: 
State,  ea  rel.,  r.  Pennaylvania  Co.,  13  O.  C. 
C.  (N.S.)  37  [affirmed,  without  opinion, 
Btaie,  em  rel.,  v.  Pennsplvimia  Co.,  88  O.  S. 
— 1. 

It  is  competent  for  the  general  assembly 
to  enact  proper  restrictions  with  reference 
to  the  character  of  relief  associations  which 
railway  companies  may  maintain  or  assist 
in  maintaining,  and  the  requirement  as  to 
such  relief  associations  in  Q.  C.,  S  9010,  is  not 
violative  of  any  constitutional  provision: 
State  V.  Pennaylvania  Co.,  13  O.  C.  C.  (N. 
S.)  37  [affirmed,  without  opinion.  State,  ex 
Tel.,  T.  Pmntylvania  Co^  88  0.  S.  — 1. 

Certificates  of  fraternal  beneflciarj-  orga- 
nizations are  not  controlled  by  the  rules  of 
law  applicable  to  ordinary  life  insurance: 
taTotherhood  Railroad  Traimnen  v.  Taylor, 
»  O.  C.  C.  (N.S.)  17,  19  O.  C.  D.  171. 

C.    OBOAinZATION  ATVD  POWEBS. 

The  l^islature  has  no  power  to  del^ate 
to  a  voluntary  association  composed  largely 
of  nonresidents  of  Ohio  the  power  to  fix  the 
minimum  rate  of  assessments  to  be  paid  by 
an  insurance  company  doing  businena  on  the 
assessment  plan:  State,  ex  rel.,  v.  Lemert, 
10  O.  N.  P.  (N.S.)  183,  21  O.  D.  (N.P.) 
113. 

The  le^slature  is  without  power  to  dele- 
gate to  a  voluntary  association  of  persons, 
unincorporated  and  unknown  to  the  law,  the 
right  to  fix  the  rates  of  assessment  of  fra- 
ternal insurance  which  shall  be  binding  on 
all  fraternal  companies  seeking  to  become 
incorporated  under  the  laws  of  Ohio:  State, 


ea  reU,  v.  Lemert,  10  0.  N.  P.  (N.S.)  133, 
21  0.  D.  (N.P.)  113. 

The  first  trustees  of  a  beneficial  associa- 
tion have  power  to  adopt  a  provision  which 
concerns  the  conduct  of  its  business,  such  as 
providing  that  the  maobers  shall  not  be  en- 
titled to  share  in  the  benefit  fund  for  the 
loss  of  a  hand,  unless  amputation  at  or  above 
the  writ  follows  the  injury:  The  Chcvaliera 
v.  Shearer,  6  0,  C.  0.  (N.S.)  587,  17  O.  C. 
D.  609. 

If  a  fratenial  beneficiary  association  which 
has  been  operating  as  a  voluntary  unincor- 
porated association  complin  with  the  statu- 
tory provision  of  this  state  with  reference 
to  incorporation  under  the  laws  of  Ohio,  the 
superintendent  of  insurance  has  no  power  to 
reftue  to  certify  and  record  such  articles  or 
to  issue  a  certificate  authorizing  such  or- 
ganization to  do  business  in  Ohio;  and  man- 
damus will  lie  to  compel  the  superintendent 
of  insurance  to  issue  such  e«rtificate.  The 
fact  that  the  incorporators  have  not  filed  a 
stipulation  that  the  rate  of  regular  pay- 
ments or  assessments  should  not  be  lower 
for  death  ben^ts  than  those  required  by  the 
national  fraternal  congress  table  of  mortal- 
ity (see  O.  C,  19476)  is  both  premature 
since  such  announcement  should  be  made  only 
after  such  certificate  is  issued,  and  also  un- 
necessary since  such  provision  is  unconstitu- 
tional in  that  the  legislature  can  not  dele- 
gate the  right  to  fix  such  rates  of  such  vol- 
untary association:  State,  ex  rcl.,  v.  Lemert, 
10  O.  N.  P.  (N.S.)  133,  21  O.  D.  (N.P.)  U3. 

The  phenomenal  growth  of  the  National 
Union  organization  necessitated  the  adoption 
of  new  policies,  the  making  of  new  tables, 
and  an  increase  in  the  expense  account,  and 
what  has  been  done  by  the  Senate  in  that 
behalf  was  within  the  discretion  of  a  govern- 
ing body,  and  being  free  from  deceit  and 
fraud  does  not  furnish  a  predicate  for  judi- 
cial examination:  Ingram  v.  National  Union, 
17  O.  D.  (N.P.)  227,  4  O.  L.  R.  316. 

D,  Funds. 

A  nonresident  fraternal  beneficiary  associa- 
tion, authorized  by  its  charter  and  by  the 
laws  of  the  state  in  which  it  is  chartered, 
and  providing  for  the  raising  of  funds  to 
meet  its  contract  obligations  for  surrender 
values,  loan  values,  paid  up  insurance  and 
dividends,  may,  under  G.  C,  {  9470,  prohib- 
iting payment  of  reserve  funds  to  individual 
use  and  benefit  as  distinguished  from  exclu- 
sive use  thereof  by  the  association  "unless 
otherwise  provided  in  the  contract"  provide 
for  such  insurance  in  this  state:  State,  em 
rel.,  V.  Lemert,  11  O.  N.  P.  (N-S.)  533,  21 
0.  D.  (N.P.)  118. 

The  adjudication  of  a  claim  by  the  duly 
authorized  trustees  of  a  fraternal  orgaaiza- 
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Won  with  delivery  of  the  order,  establishes  a 
lien  on  the  funds  of  the  organization,  which 
a  court  of  equity  will  recognize  as  against 
a  BUheequentty  appointed  receiver  or  assignee 
of  the  organization:  Blate  v.  United  Work- 
men, U  O.  C.  C.  (N.S.1  438,  20  0.  C.  D. 
81S. 

The  adjudication  by  the  Supreme  IxMlge 
of  the  Ancient  Order  of  United  Worltmen 
of  a  claim  in  favor  of  a  beneficiary,  and  the 
isioing  of  a  warrant  on  the  treaRiirj'  for 
payment  of  the  claim,  is  a  disposition  of  the 
fund  which  will  prevail  against  the  clnini»< 
of  general  creditors  asserted  throu},'h  receiv- 
eri  subsequently  appointed  in  quo  icarranto 
proceedings:  Hunt  v.  .4.  0.  V.  W.,  19  O.  D. 
(N.P.)  130,  5  0.  L.  R.  374  [affirmed,  with 
out  opinion,  McKemy  v.  Hunt,  70  O.  S. 
431]. 

Certificate  need  not  set  forth  the  provi- 
sion M  to  extra  assessments  if  the  associa- 
tion oonstitutim  and  by-laws  provide  there- 
for and  they  are  made  a  part  of  the  certifi- 
cate: State,  ear  rel.,  v.  Lemert,  11  O.  N.  P. 
(N.S.)  635,  21  0.  D.  (N.P.)  118. 

One  who  is  named  ae  beneficiary  in  a  cer- 
tificate issued  by  the  grand  lodge  of  a  fra- 
ternal organization,  which  had  incorporated 
under  tiie  laws  of  Ohio,  by  virtue  of  the 
authority  cmfeired  upon  it  by  the  supreme 
lodge  of  such  order  which  had  incorporated 
under  the  laws  of  Texas,  may  maintain  an 
action  against  the  supreme  lodge  and  against 
the  receiver  of  the  grand  lodge  and  may 
recover  a  judgmmt  against  each  to  be  paid 
to  the  extent  of  the  funds  in  the  hands  of 
the  anpreme  lodge  or  which  the  supreme 
lodge  has  power  to  raise,  which  funds  are 
charged  by  the  law  of  the  order  with  the 
payment  of  such  certificate :  Orea-r  v,  Su- 
preme Lodge,  21  O,  D.  (N.P.)  68. 

One  who  has  asked  for  an  unconditional 
money  judgment  against  a  fraternal  or);ani- 
zation  may  have  judgment  payable  out  of 
the  fund  which  is  in  tlie  hands  of  such  or- 
ganization or  may  be  received  by  it  and 
which  by  the  law  of  sucli  order  is  charged 
with  the  payment  of  such  certificates:  firear 
V.  Supreme  Lodge,  21  O.  D.  (N.P.)  66. 

A  division  of  funds  will  not  be  disturbed 
because  done  in  an  irregular  way,  where  a 
just  and  equitable  result  has  been  obtained: 
Grand  Grove  V.  A.  O.  D.  v.  Mullen.  1  O.  C. 
C.  (N.S.)  63,  14  O.  C.  D.  239. 

On  dissolution  of  a  society  to  pay  widows 
a  monthly  sum  during  widowhood  and  good 
behavior,  the  fund  must  be  distributed  for 
the  value  of  the  widow's  life  by  annuity 
tables  without  reckoning  the  possibility  of 
remarrying,  or  of  behavior,  and  the  surplus 
to  members.  The  widows  of  tliosc  dying 
after  dissolution  can  not  share  except  as 
distributees  of  tbe  husband's  estates.  Nor 


can  a  widow  who  remarried  before  the  dis- 
tribution and  again  became  a  widow.  A 
widow  who  gets  more  than  her  share  by 
reason  of  others  not  being  made  parties 
can  not  be  compelled  to  pay  back.  Accumu- 
lation of  the  fund  since  dissolution  must  go 
to  the  widows  in  proportion  to  their  shares: 
Collier  v.  Benevolmt  Asaociation,  7  Dec  Rep, 
10,  1  Bull.  18. 

Distribution  of  the  surplus  funds  of  an 
insolvent  mutual  aid  society  after  paying 
all  outside  debts  must  proceed  on  the  fol- 
lowing lines:  1.  Holders  of  matured  certifi- 
cate and  beneficiaries  of  death  claims  are  not 
creditors  in  such  sense  as  to  have  a  priority 
over  other  certificate  holders.  2.  llifembers  in 
arrears  for  an  assessment  levied  after  the 
society  had  stopped  business  do  not  forfeit 
their  rights,  for  the  stoppage  excused  ncm- 
payment.  3.  The  fund  will  be  distributed 
among  all  certificate  hold^s  in  proportion 
to  the  amount  paid  on  each,  except  that  the 
assessment  will  be  deducted  from  those  in 
default:  In  re  Mutual  Aid  Astociation,  Z  O. 
N.  P.  145,  4  0.  D.  (N.P.)  272. 

Funds  in  the  possession  of  local  branchea 
as  a  reserve  subject  to  the  order  of  the 
supreme  lodge  can  not,  upon  the  latter  be- 
coming insolvent,  be  appropriated  by  them, 
but  belong  to  the  receiver  of  the  concern: 
Schroder  v.  Supreme  Bitting  Iron  Hall,  7  O. 
N.  P.  243,  1  O.  D.  (N.P.)  408. 

A  creditor  of  a  mutual  benefit  corporation, 
whose  claim  is  not  in  judgmait,  can  not 
have  a  receiver  on  the  ground  of  insolvency 
on  the  same  tests  of  insolvency  that  app^ 
to  a  business  corporation.  A  benefit  society 
is  not  insolvent  because  it  has  no  money 
and  refuses  to  pay  for  the  mon^  is  in  the 
members'  pockets,  nor  because  of  a  falling 
off  of  membership.  Kor  will  a  receiver  be 
granted  because  of  extravagant  salarjes  paid 
to  ofiicers;  courts  can  not  review  such  mat- 
ters if  honestly  done.  Nor  because  of  t«n- 
porary  use  of  the  funds  for  paying  claims 
which  belong  to  other  funds,  especially  if 
the  by-law  claimed  to  forbid  it  is  ambigu- 
ous. Nor  the  unauthorized  acts  of  the  offi- 
cers which  do  not  injure  plalntifTs  interests. 
Nor  for  failure  to  call  in  funds  from  sub- 
ordinate lodges  to  repair  a  deficiency  in 
the  fund  when  the  only  effect  would  be  a 
short  delay:  Baker  t.  Fraternal  Mytitic  Cir- 
cle, 32  Bull.  84. 

E.  Repmt. 

Where  an  association  was  doing  business 
in  this  state  when  G.  C,  SI  9462,  et  aeq^ 
were  passed,  and  continued  to  dn  buarnesa 
after  the  passage  of  that  act.  but  failed  for 
some  time  to  file  its  annual  report  with  the 
State  Commissioner  of  Insurance  as  required 
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thereby  u  a  condition  for  its  privilege  of 
doing  bu^nesa  in  this  State,  a  certificate 
falling  due  in  the  meantime  will  not  be  void 
in  the  h«ndB  of  the  beneficiary:  Brewing  Co. 
V.  OanmoH,  21  O.  C.  0.  465,  12  O.  C.  D.  141. 

F.  BERrEncuaiBB. 
1.   Who  JToy  Be. 

A  person  who  is  not  of  the  class  for-  wliose 
benefit  a  benefit  society  is  authorized  to 
issue  a  policy  of  insurance,  can  not  legally 
be  made  a  beneficiary  in  the  policy,  or  de- 
mand the  amount  payable  upon  the  death  of 
the  assured:  Btarr  v.  Knighta  of  Meiccabeea, 
6  O.  C.  C.  (N.S.)  473,  17  O.  C.  D.  475  [af- 
firmed, without  opinion,  in  fityrc  v.  Starr, 
74  0.  S.  501]. 

A  woman  who  has  occupied  the  relation 
of  wife  for  a  period  of  twelve  years  in  the 
honest  belief  that  she  was  the  wife  of  the 
man  with  whom  she  was  living,  which  rela- 
tion, however,  was  unlawful  in  that  he  had 
a  wife  living  at  the  time'  from  whom  he  had 
never  been  divorced,  is  a  "dependent"  within 
the  meaning  of  the  charter  and  by-laws  of  a 
b«eflt  Boeiety  which  authorixes  the  designa- 
tion of  dependents  as  beneficiaries  in  poli- 
cies of  Insurance  issued  to  their  members, 
and  is,  therefore,  aa  against  the  lawful  wife 
or  the  heirs  of  the  assured,  uititled  to  the 
proceeds  of  a  policy  of  insuruice  issued  to 
him  hy  the  society  witiiout  notice  of  such  re- 
lation, in  which  she  was  referred  to  as  his 
wife  and  designated  as  the  beneficiary,  not- 
withstanding the  policy  was  issued  after  she 
discovered  the  unlawful  rdation  referred  to: 
Starr  v.  Maccdbeea,  6  O.  C.  0.  (N.S.)  473, 
17  O.  C.  D.  475  [affirmed,  without  opinion, 
in  8tj/re  T.  Starr,  74  0.  S.  601]. 

Certificates  must  be  payable  to  such  of  the 
classes  named  therein ;  Brotherhood  RaUroad 
Trainmen  v.  Taylor,  9  O.  C.  C.  (N.S.)  17, 
19  O.  C.  D.  171. 

Undor  the  laws  of  Ohio,  b«ieficiai7  certifi- 
cates are  to  l^e  construed  with  reference  to 
the  tiatua  of  the  beneficiary  at  the  time  of 
payment.  The  words  "Alice  B.  Taylor"  in 
the  certificate  are  descriptio  personae  and 
may  be  rejected  as  surplusage  and  the  cer- 
tificate is  construed  to  mean  that  if  there  be 
no  wife  living,  the  t>enefltB  go  to  the  admin- 
istratrix in  trust  for  his  heirs:  Brotherhood 
Railroad  Trainmen  v.  Taylor,  Q  O.  C.  C.  (N. 
S.)  17,  19  O.  C.  D.  171. 

A  wife  who  has  secured  a  divorce  subse- 
quent to  the  issuance  of  a  certificate  in  a 
fraternal  beneficiary  association  is  precluded 
from  recovering  benefits  as  wife  or  benefi- 
ciary: Brotherhood  Railroad  Trainmen  v. 
Taylor,  9  0.  C.  C.  (N.S.)  17,  19  O.  C.  D. 
171. 


Under  the  laws  of  this  state  a  benefit  cer- 
tificate in  a  fraternal  beneficiary  association 
neither  lapses  nor  reverts  to  the  association 
if  the  beneficiary,  the  wife,  secures  an  abso- 
lute divorce  prior  to  the  death  of  the  in- 
sured, but  should  be  paid  to  the  adminis- 
tratrix: Brotherhood  Railroad  Trainmen  v. 
Taylor,  9  O.  C.  C.  (N.S.)  17,  19  O.  C.  J). 
171. 

Policy  of  insurance  issued  by  the  fraternal 
organization  known  as  the  National  Union 
is  not  made  contestable  by  the  fact  that  the 
mother  of  the  insured  is  named  as  the  benefi- 
ciary, notwithstanding  she  is  not  a  member 
of  the  family  of  the  insured  or  dependent 
upon  him  for  support:  National  Union  v. 
Shatc,  9  O.  N.  P.  (N.B.)  474,  20  O.  D.  (N.P.) 
225. 

Under  the  law  of  the  Supreme  Tent  of 
the  Knights  of  the  Maccabees  of  the  World 
a  father  is  a  proper  beneficiary,  although 
not  dependent  upon  the  insured:  Barley  v. 
Barley,  3  O.  C.  C.  (N.S.)  71,  13  O.  C.  D. 
618  [affirmed,  without  opinion,  Barley  v. 
Barley,  69  O.  8.  562]. 

2.   Power  of  Insured  to  Change. 

A  member  of  a  fraternal  beneflciaiy  asso- 
ciation may  at  any  time  change  liis  bene- 
ficiary or  make  a  new  substitution  without 
the  consent  of  the  beneficiary  named :  Broth- 
erhood Railroad  Trainmen  v.  Taylor,  9  O.  C. 
C.  {N5.)  17,  19  a  C.  D.  171. 

Where  a  member  of  the  Modern  Woodmen 
of  America  forwarded  to  the  official  camp, 
three  days  before  his  death,  a  petition  desig- 
nating his  son  as  beneficiary  under  a  policy 
held  by  him  and  accompanied  the  petition 
with  the  required  tee,  but  the  n«r  certificate 
vroB  not  issiied  until  after  his  death,  a  case 
is  presented  which  warrants  the  association 
in  paying  the  amount  of  the  policy  to  the 
son  named  in  the  new  cwtiflcate:  Modem 
Woodmen  v.  Daerr,  11  0.  N.  P.  (N.S.)  360. 

If  tile  children  of  the  member  are  named 
as  beneficiaries  of  the  death  certificate  and 
the  member  al>andons  them  and  ceases  to 
pay  dues  and  assessments,  and  his  wife  pays 
them  for  years  for  the  children's  sake,  tiie 
member  loses  the  right  to  change  the  benefi- 
ciaries, and  the  children  are  entitled  to  the 
fund  at  his  death:  Tudor  v.  Tudor,  26  BulL 
368. 

But  an  amendment  of .  the  rules  of  the 
Odd  Fellows'  Benevolent  Association,  by  omit- 
ting the  words  "in  his  lifetime,"  allows  a 
change  by  will:  Vance  v.  Park,  7  O.  N.  P. 
138,  7  O.  D.  (N.P.)  664  [reversed,  on  weight 
of  evidence,  Vance  V.  Park,  16  O.  C.  0  713; 
8  O.  C.  D.  425]. 

Where  the  right  exists  in  one  insured  in  a 
beneficial  order  to  chanf^  the  beneficiary  un- 
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ier  his  poU<7,  such  poli<^  np  to  the  time 
of  his  death  eotutituta  a  part  of  his  estate: 
Fomhwer  v.  Order  of  Red  Cross,  2  O.  C.  C. 
(N^.)  894,  14  O.  C.  D.  56. 

SuleB  of  the  order  prescribing  the  method 
of  making  such  change,  as  where  they  re- 
tired a  snrrender  of  the  original  certificate, 
are  made  for  the  benefit  of  Uie  order  and 
not  of  the  beneficiary,  and  may  be  altered, 
abrogated  or  waived  l>y  it:  Theging  V.  i8u- 
prefM  Lodge  Catholic  Knighta,  11  Dec.  Rep. 
88,  24  BnlL  401. 

Whm  the  by-laws  of  a  mutual  benefit  as- 
Boeiation  require  a  member  to  designate  a 
beneficiary,  and  upon  his  failure  ao  to  do 
provide  that  the  benefits  shall  be  paid  to 
certain  heirs  in  the  order  named,  the  asso- 
ciation has  the  right  to  say  what  shall  be 
done  with  the  beneflta  in  the  event  of  neg- 
lect on  the  part  of  the  member  to  designate 
a  beneficiary,  and  of  failure  of  such  heirs 
as  are  specified  in  the  by-laws:  Halle  v. 
Orand  Lodge  T.  0.  B.  B.,  1  O.  C.  C.  (N.S.) 
83,  14  O.  C.  D.  717  [affirmed,  without  opin- 
ion, Halle  V.  Orand  Lodge  I.  O.  B.  B.,  72  O. 
S.  607]. 

The  fact  that  the  association  may  elect  to 
treat  the  benefits  as  having  lapsed,  which  is 
contrary  to  the  spirit  of  the  statute,  does 
not  entitle  heirs  at  law  who  are  not  speci- 
fied in  the  by-laws  to  recover  the  fund: 
Halle  V.  Grand  Lodge  I.  0.  B.  B.,  I  O.  C. 
C.  (N.S.)  83,  14  O.  C.  O.  717  [affirmed,  with- 
out opinion,  Halle  v.  Grand  Lodge  I.  0.  B.  B., 
72  O.  S.  007]. 


3.   Interest  of  Beneficiary. 

A  by-law  adopted  hy  a  fraternal  benefit 
association,  which  provides  that  a  benefit 
certificate  issued  to  a  member  shall  he  void 
and  all  benefits  thereunder  forfeited  in  case 
the  insured  shall  die  by  suicide,  felonious 
or  otherwise,  sane  or  insane,  although  adopted 
after  the  benefit  certificate  was  issued  to 
the  insured  and  before  the  death  of  the  in- 
sured hy  suicide,  violates  no  vested  right  of 
the  beneficiary :  TiscTi  v.  Protected  Home  Cir- 
Oe,  72  0.  S.  233,  IV  Longsdorf's  Notes,  889 
[affirming.  Protected  Borne  Circle  v.  Tisch, 
1  O.  C.  C.  (N.S.)  185,  14  O.  C.  D.  489]. 

It  Is  not  an  invasion  of  vested  rights  to 
make  an  amendment  applicable  to  certificates 
in  existence  at  the  time  the  amendment  was 
adopted  r  Protected  Home  Circle  v.  Tisch,  1 
O.  C.  C.  (N.S.)  185,  14  O.  C.  D.  489. 

The  rights  of  a  member  of  a  lieneflcial 
association,  with  reference  to  the  drawing  of 
sick  benefits,  are  to  be  determined  by  the 
by-laws  o9  the  association  as  they  stood  at 
the  time  his  sickness  began;  and  a  by-law 
adopted  subsequent  to  the  beginning  of  such 
sickness,  whieh  reduces  the  benefits  to  he 


paid,  is  without  effect  as  to  such  member: 
Court  Forrest  City  Ao.  10  v.  Kennie,  2  O. 
a  C.  (N.S.)  610,  15  O.  0.  D.  790  [following 
Pellazzino  y.  Catholic  Society,  9  Dec.  Rep. 
635,  16  BnlL  27]. 

A  wife  has  no  voted  interest  in  a  certifi- 
cate of  insurance  issued  by  a  fraternal  order, 
and  another  beneficiary  may  be  substituted 
for  her  without  her  consent;  but  if  it  appear 
that  premiums  on  tbe  policy  were  paid  by 
her  out  of  her  personal  earnings,  either  regu- 
larly or  occasionally,  a  court  will  order  that 
the  amounts  so  paid  by  her  be  returned  to 
her  out  of  the  proceeds  of  the  policy:  yational 
Union  v.  8kaw,  9  O.  N,  P.  (nA)  474,  20 
O.  D.  (N.P.)  225. 

The  payee  named  in  the  death  certificate 
or  policy  has  no  vested  interest  therein  when 
the  laws  of  the  order  reserve  to  the  member 
a  right  to  change  the  direction  of  the  fund: 
Thesing  v.  Supreme  Lodge  Catholic  Knights, 
11  Dec.  Rep.  88,  24  BuIL  401. 

A  member  of  a  mutual  benefit  associatioD 
had  paid  all  the  assessments  made  on  him 
by  the  association  up  to  the  time  when  he 
disappeared.  The  association  thereon  de- 
clined to  accept  payment  of  the  asseeament 
coming  due  subsequently  to  his  disa{>pear- 
ance,  tendered  by  tbe  beneficiary  named  in 
the  certificate,  on  account  of  such  disappear- 
ance, and  did  not  longer  make  any  assess* 
ments  on  him.  It  was  held  that  in  an  action 
brought  on  such  certificate'  after  seven  years 
from  the  disappearance  of  such  member  had 
elapsed,  that  the  presumption  being  that  he 
was  dead,  the  beneficiary  was  entitled  to  re- 
cover on  the  certificate:  Supreme  Comnutn- 
dery  v.  Everding,  20  0.  C.  C.  689,  11  O.  C. 
D.  419. 

Where  a  member  of  a  beneficiary  associa- 
tion, by  whose  constitution  the  death  fund 
is  to  he  paid  to  the  family  or  "whoever  the 
deceased  may  have  elected,"  has  designated 
his  minor  grandson  the  beneficiary  of  an 
insurance  policy  therein,  the  guardian  of  the 
latter  will  be  entitled  to  the  proceeds  thereof 
in  preference  to  a  trustee  appointed  by  a 
will  subsequently  executed  to  apply  the  pro- 
ceeds to  the  benefit  of  such  ben^iaiy: 
Murphy  V.  Benevolent  Association,  13  O.  D. 
(N.P.)  183. 

A  devise  of  all  property  to  a  wife  on  her 
oral  promise  to  give  the  proceeds  of  a  death 
certificate  to  grandchildren  affixes  a  trust 
provable  by  parol  and  the  grandchildren  are 
entitled  per  capita:  Vance  T.  Park,  7  O.  N. 
P.  138,  7  O.  D.  (N.P.)  564  [reversed,  on 
weight  of  evidence,  Tonce  v.  Park,  15  O.  C. 
C.  713,  8  O.  0.  D.  425]. 

G.  LuBiuiT  or  Soomr. 

Tlie  members  of  a  lodge  of  the  Indepaid- 
ent  Order  of  Odd  Fellows  are  not  liable  to 
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another  member  of  the  same  lodge  for  sick 
beneflte,  unless  there  is  some  law  of  the 
order  expressly  making  them  so  liable^  The 
obligation  to  pay  sick  benefits,  aa  the  laws 
of  the  order  in  this  state  stood  in  the  year 
1890,  rested  alone  upon  the  lodge,  and  not 
upon  the  membere  or  officers  thereof:  Myers 
V.  Jenkins,  63  O.  S.  101,  IV  Longsdorf'a 
Notes,  840. 

The  expectancy  of  life  of  the  beneficiaries 
determines  their  interests  in  the  proceeds 
on  dissolution  of  a  mutual  benefit  associa- 
tion:  Collier  v.  Steamboat  CoptOHW*  Asso- 
ciation, 7  Dec.  Rep.  10,  1  Bull.  18. 

The  tribunal  of  a  fraternal  order  has 
power  to  make  a  final  decision  upon  the 
question  of  the  right  to  benefits :  Cincinnati 
Lodge  V.  Littlebury,  8  Dec.  Rep.  194,  6  Bull. 
237. 

A  member  of  a  fraternal  organization  is 
charged  with  a  knowledge  of  the  powers  of 
such  organization  and  can  not  enforce  against 
it  an  ultra  vires  contract  whereby  it  made 
an  unconditional  promise  to  pay  a  fixed  sum 
of  money  to  the  holder  of  a  certificate  issued 
by  such  order:  Orear  v.  Supreme  Lodge,  21 
0.  D.  (N.P.)  66. 

A  regulation  of  a  fraternal  beneficiary 
association,  providing  that  any  beneficiary 
member  tn  good  standing  who  shall  suffer  the 
amputation  or  severance  of  an  entire  hand 
at  or  above  the  wrist  joint,  or  who  shall 
suffer  the  amputation  or  severance  of  an 
entire  foot  at  or  above  the  ankle  joint,  or 
who  shall  suffer  the  complete  and  permanent 
loss  of  sight  of  both  eyes,  shall  be  considered 
totally  and  permanently  disabled  and  shall 
thereby  be  entitled  to  receive,  upon  furnish- 
ing sufficient  and  Batisfactory  proofs  of  such 
total  and  permanent  disability,  the  full 
anwuiit  of  his  benefleiary  certifinte,  but  not 
otherwise,  does  not  cover  the  case  of  an 
amputation  or  severance  of  onfy  a  part  of 
a  huid,  although  the  hand  is  permanently 
disabled  for  use  in  performing  any  manual 
service  whatever:  Brotherhood  o/  Railroad 
Trainmen  T.  Walsh,  89  O.  S.  — . 

H.    GONTBACT  OF  MEMBB»flHIP. 

1.    What  Constitutes. 

The  stipulations  in  the  application  and 
certificate  of  a  beneficial  association  together 
with  the  provisions  of  the  laws  of  the  aaso> 
ciation,  constitute  the  essential  terms  of  the 
contract  between  the  insured  and  the  asso- 
ciation by  which  the  beneficiary  is  bound: 
Pete  V.  Woodmen,  5  0.  C.  C.  (N.S.)  446,  16 
O.  C.  D.  653  [affirmed,  without  opinion  in 
Pete  V.  Woodmen,  74  O.  S.  445]. 

The  certificate,  constitution,  rules  and  reg- 
ulations and  the  by-laws  of  a  beneficial  asso- 
ciation constitute  the  contract  between  the 


association  and  its  members:  CheoaUers  V. 
ahearer,  6  O.  C.  C.  (N.S.)  587,  17  O.  C.  D. 
509. 

When  a  certificate  issued  by  a  beneficial 
association  to  one  of  its  members,  provided 
that  if  the  holder  lose  one  of  his  hands  by 
accident,,  he  shall  be  paid  one-fourth  the 
face  value  of  the  policy  from  the  benefit 
fund,  and  that  "this  certificate  is  issued 
subject  to,  and  to  be  construed  and  con- 
trolled by  the  constitution,  laws,  rules  and 
regulations  of  the  order,"  the  holder  thereof 
is  not  entitled  to  recover  for  a  permuieat 
loss  of  one  of  his  hands,  unless  it  be  ampu- 
tated at  or  above  the  wrist,  where  the  con- 
stitution provides  for  payment  only  in  such 
case,  and  this  notwithstanding  the  holder 
had  no  actual  knowledge  of  such  latter  pro- 
vision: Chevaliers  v.  Shearer,  0  O.  C.  C.  (N. 
S.)  587,  17  O.  C.  D.  509. 

A  member  of  a  beneficial  association  in 
whose  application  for  membership  and  a 
certificate  of  insurance  it  is  stipulated  that 
such  certificate  shall  become  null  and  void 
in  event  of  his  failure  to  comply  with  all 
the  laws  and  rules  of  the  association,  and 
whose  certificate  also  contains  a  stipulation 
that  it  is  issued  and  accepted  "subject  to 
all  the  laws,  rules  and  r^ulations"  of  the 
association,  and  "shall  be  null  and  void  if 
said  sovereign  (the  member)  does  not  com- 
ply with  all  •  •  •  the  laws,  rules  and  regu- 
lations of  the  Sovereign  Camp,"  and  that  if 
the  "dues  and  beneficiary  fund  assessment 
levied  against  the  person  named  in  the  cer- 
tificate by  the  association  are  not  paid  as 
required  by  the  constitution  and  laws  of  the 
order,  tiiis  certificate  shall  be  null  and  void" 
is  conclusively  presumed  to  have  knowledge 
of  the  provisions  of  such  constitution,  laws, 
rules  and  regulations,  and  to  have  assented 
thereto,  and  he  is  bound  thereby:  Pete  v. 
Woodmen,  5  0.  C.  C.  (N£.)  446,  16  O.  C. 
D.  663  [affirmed,  without  opinion  in  Pete  T. 
Woodmen,  74  0.  S.  446]. 

Where  the  applieation  for  insurance  in  a 
fraternal  order  is  made  a  part  of  the  con- 
tract both  by  its  own  terms  and  by  the 
constitution  of  the  order,  it  is  reversible 
error  to  charge  the  jury  that  the  contract  of 
insurance  is  embodied  in  the  constitution 
and  the  certificate:  Brotherlwod  t.  Daley,  11 
O.  C.  C.  (N.S.)  464,  21  O.  C.  D.  391  [re- 
versing Daley  v.  Brotherhood,  7  O.  N.  P. 
(N.S.)  238,  19  O.  D.  (N.P.)  60]. 

The  rules  and  regulations  of  a  mutual 
benefit  association  become  part  of  the  con- 
tract between  the  company  and  one  accept- 
ing its  proposal  to  assume  the  risks  and 
obligations  of  another  company ;  Judge  v. 
Mutual  Benefit  Association,  10  O.  C.  C.  (N. 
S.)  473,  20  0.  C.  D.  133. 
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A  certificate  of  a  foreign  fraternal  ben- 
eficiary associatioD  is  aufflcient  if  it  pro- 
vides therein  that  the  constitution  and  by- 
laws of  such  association  are  made  a  part 
thereof  as  if  set  out  therein  in  full:  State, 
ex  rel.,  t.  Lemert,  11  O.  N.  P.  (N.S.)  535, 
21  O.  D.  (N.P.)  118. 

Where  the  certificate  sets  forth  that  the 
constitution  and  by-laws  are  part  thereof 
and  such  constitution  and  by-laws  provide 
for  extra  assessmmts,  this  complies  with  G. 

C,  I  0471,  requiring  contracts  with  members 
to  provide  for  extra  assessments,  because 
G.  C,  1 0469,  provides  that  the  certificate 
charter,  constitution  and  by-laws  constitute 
the  contract ;  accordingly,  this  provision  is 
contained  in  the  contract  though  not  incorpo- 
rated in  the  certificate:  State,  ew  rel^  T. 
Lemert,  11  0.  N.  K  (N.S.)  636,  21  O.  D. 
(N.P.)  118. 

Where  a  member  of  a  mutual  benefit  asso- 
ciation falls  ill  while  in  good  standing  with 
his  dues  paid  up  to  the  date  of  his  illness, 
and  after  being  ill  a  number  of  months  dies 
with  his  dues  paid  up  to  the  date  of  his 
death,  his  widow  is  entitled  to  the  funeral 
ben^ts  allowed  to  members  in  good  stand- 
ing, atthou^  during  the  deceased's  last  ill- 
ness his  dues  were  paid  from  time  to  time 
in  lump  sums  instead  of  weekly,  as  called 
for  by  the'  by-laws  of  the  oida-.  A  by-law 
of  a  mutuiil  braeflt  association  which  pro- 
vides that  any  member  who  is  in  arrears 
and  becomes  ill  shall  not  be  entitied  to 
receive  boieflta  horn  the  aasociation  during 
his  last  illness,  even  though  he  should  pay 
ap  all  his  back  dues,  ie  a  reasonable  by-law 
mud  not  void  on  the  grotmd  that  it  is  un- 
equal or  because  it  is  vexatious  or  mani- 
festly detrimental  to  the  Interests  of  the 
society:  Bcmmtt  t.  J.  0.  U.  A.  M.,  1  O. 
N.  P.  (NJ9.}  446,  14  O.  D.  (NJ.)  693 
[affirmed,  J.  0.  V.  A.  M.  v.  Bmnett,  10  O.  C. 

D.  110]. 

A  1^-law  adopted  by  a  fraternal  benefit 
association  which  provides  that  a  braieftt  cer- 
tificate issued  to  a  member  shall  be  void  and 
all  benefits  forfeited  in  case  the  insured  shall 
die  by  suicide,  felonious  or  otherwise,  sane 
or  insane,  is  consistent  with  the  purposes 
of  the  association  and  with  its  corporate 
charter,  and  imposes  a  reasonable  condition 
upon  which  the  parties  to  the  contract  may 
agree:  Tisch  v.  Protected  Home  Circle,  72 
O.  S.  233,  IV  Lougsdorf'a  Notes,  989  [affirm- 
ing Protected  Borne  Circle  v.  Tisck,  1  O.  C. 
C.  (N.S.)  185,  14  0.  C.  D.  489]. 

2.    Fraud  and  Mierepresmtation. 

False  answers  to  application  for  insur- 
ance relative  to  health,  the  applicant  not 
knowing  their  falsity,  will  not  avoid  the 


policy:  BcM  V.  Ladiea  of  Maoeabeea,  4  O. 

L.  R.  30. 

Statements  as  to  the  following  mattere,  in 
an  application  for  insurance,  are  material, 
and  false  answers  relative  to  same  will  avoid 
the  policy:  "Good  health,"  "consulting  phy- 
sicians," "disease  of  genital  organs  or  urinary 
organs,"  "fits,  convulsions,  headaches,  severe 
or  frequent,"  "loss  of  consciousness,  tumors, 
etc,"  "illness,  ailment  or  injury  not  men- 
tioned," "other  insurance,"  "treatment  in 
hospital,"  "anything  in  physical  condition, 
family  history  or  personal  habits  toiding 
to  shorten  life":  Hesx  v.  Ladies  of  MaooetbeeB, 
4  0.  L.  R.  30. 

False  answers  to  questions  in  application 
for  insurance  constitute  a  breach  of  the  war- 
ranty of  their  truth,  if  such  answers  are 
fairly  contemplated  by  the  parties  to  be  of 
sufficient  importance  and  of  such  a  character 
as  to  require  it,  and  plaintiff  can  not  re- 
cover: Hess  V.  Ladies  of  Maocabees,  4  O.  h. 
R.  30. 

To  render  an  insurmnoe  policy  void  on  the 
ground  of  false  answers  in  tlu  a^lieation, 
it  is  not  necessary  that  death  resulted  fmn 
affliction  of  any  kind  had  at  the  time  of 
the  application :  Hess  t.  Ladies  of  MoMobeeSf 
4  O.  L.  R.  80. 

The  burden  of  proof  of  the  imtmthfulness 
of  answers  in  an  application  for  insurance 
is  upon  the  company,  and  must  be  shown  by 
a  preponderance  of  the  evidence:  Hess  T. 
Ladies  of  Maccabees,  4  0.  L.  R.  30. 

In  actions  upon  contracts  of  life  insar- 
ance  the  general  rule  as  to  declarations 
made  by  the  deceased  are  applicable  where 
the  policy  was  held  in  a  mutual  benefit 
society,  and  oral  statements  made  by  the 
insured  with  reference  to  bis  physical  con- 
dition prior  and  subsequent  to  the  time  of 
the  filing  of  bis  application  for  insurance 
ere  not  competent  for  the  purpose  of  show- 
ing the  falsity  of  the  wriUen  answers  ccm- 
tained  in  his  application:  Datejf  v.  Sailioair 
Trainmen,  7  O.  K.  P.  (NA)  238,  19  O.  D. 
(N.P.)  60. 

Fraternal  hen^ciary  orders  authorised  1^ 
G.  C,  S  9462,  are  exempt  fnmi  the  provi- 
sions of  G.  0.,  f  9391,  providing  that  cer- 
tain false  staiementa  made  in  &e  ^^ic»- 
tions  for  insurance  can  not  bar  reeovery  on 
the  policies  issued  thereupon;  Oramd  Lodge 
of  A,  O.  U.  W.  Y.  Bumkere^  3  0.  a  a  (N. 
8.)  256,  13  O.  a  D.  487;  OUUgasi  t.  Boyat 
Areanum,  5  O.  G.  O.  (NJ3.)  471,  16  O.  0. 
O.  42. 

3.  Construction. 

In  an  application  for  insurance  the  ques- 
tion as  to  "any  illness,  ailment,  or  injury" 
does  not  include  trifling  and  passing  ail- 
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with  written  rules  of  the  eompai^r,  oQi« 
perstmB  knowing  thereof  may  justly  uenme 
that  th^  may  act  in  the  same  way;  this 
rule  is  founded  on  the  principle  of  estoppel: 
Pdhey  r.  OathoUo  Order  of  fomton,  8  0. 
L.  K.  MA,  61  Bull.  102. 

A  local  secretary  of  a  beneficial  aasoeia- 
tion  is  without  authority  by  extending  the 
time  of  payment  or  accepting  orerduc  assess- 
ments without  the  knowledge  or  assent  of 
the  association  or  its  officers,  to  suspend  a 
provision  in  the  constitution  and  by-laws  of 
the  anociation  to  tiie  effect  that  nonpay- 
ment of  asseasments'  at  the  time  th^  become 
due  shall  ipso  facto  suspend  the  delinqnoit 
from  membership,  when  such  authority  to 
agents  is  expressly  denied  by  the  laws  of 
the  association,  and  members  of  the  associa- 
tion are  concluBively  presumed  to  have 
knowledge  of  such  absence  of  authority: 
Pete  V.  Woodmen,  5  0.  C.  C.  ^N.S.)  446,  16 
0.  C.  D.  653  [affirmed,  without  opinion,  in 
Pete  T.  Woodmen,  74  0.  8.  445}. 


ments,  etc:  Beta  T.  Ladies  of  Maooalma,  4 
O.  L.  B.  30. 

"Good  health"  in  application  for  insur- 
ance does  not  meui  entirely  and  absolutely 
free  from  all  bodily  infirmities  or  tendouty 
to  disease,  but  a  reasonably  good  state  of 
healtii,  free  from  disease  or  iUness  tending 
seriously  or  materially  to  weaken  or  under- 
mine tlie  ccmstitution :  Hew  v.  LadicM  of 
Maceabeea,  4  O.  L.  R.  30. 

In  an  application  for  insurance,  the  ques- 
tion as  to  "treatment  in  hospital"  means 
takm  to  a  hospital  and  treated  in  the  ordi- 
nary saise,  not  casualty  being  placed  in  a 
room  of  a  hospital  until  restored  from  a 
fainting  spell;  Heaa  y.  Ladia  of  Xaooahees, 
4  O.  L.  R.  30. 

In  an  application  for  insurance  the  ques- 
tion aa  to  "headaches,  severe  or  frequent" 
does  not  contemplate  every  trifling,  passing 
pain:  Heaa  v.  Ladies  of  Maccabees,  4  0.  L. 
R.  30. 

In  application  for  insurance  "consulting 
physicians"  means  some  actual  and  serious 
consulting  a  physician  and  treatment  by 
bim,  but  does  not  include  trivial  matters 
of  bodily  discomfort:  Hess  v.  Ladies  of  Mac- 
cabees, 4  O.  L.  R.  30. 

In  an  application  for  insurance  the  ques- 
tion as  to  "loss  of  consciousness"  does  not 
include  a  fainting  spell  long  forgotten,  not 
the  result  of  bad  physical  condition:  Hesa 
V.  Ladies  of  Maccabees,  4  O.  L.  R.  30. 

Where  it  is  provided  in  a  policy  of  life 
insurance  that  the  policy  shall  be  void  should 
the  insured  be  killed  while  employed  as  a 
"railroad  freight  brakeman,"  this  provision 
is  not  rendered  inoperative  by  reason  of  the 
fact  that  his  employment  was  what  was 
known  as  a  "district  yard  brakeman,"  if  it 
appears  that  the  hazard  connected  with  the 
employment  remains  substantially  the  same: 
8noiB  T.  Modem  Woodmen,  4  0.  G.  C.  (N. 
S.)  08,  14  O.  C.  D.  142. 

4.  Waitfer. 

Where  the  constitution  of  a  fraternal  ben- 
eficial order  provides  that  no  person  shall 
be  admitted  to  beneficial  membership  who 
is  engaged  in  the  sale  at  retail  of  intoxi- 
cating liquors,  the  officers  thereof  have  no 
authority  to  waive  such  provision:  Qrand 
Lodge  of  A.  0.  U.  W.  v.  Bwtfcers,  8  O.  0.  C. 
(N.S.)  256,  13  O.  O.  D.  487. 

Failure  of  the  officers  of  a  mutual  benefit 
society  to  enforce  the  rules  constituting  the 
contract  between  the  members  of  the  order 
contract  between  the  members  of  the  order, 
Fahey  v.  Catholic  Order  of  Foresters,  3  0. 
L.  R.  642,  61  Bull.  102. 

When  officers  of  a  company  have  approved 
of  a  method  of  dealing  not  in  strict  accord 


5.    Amendment  of  By-laws. 

Where  a  benefit  certificate  by  a  fraternal 
benefit  association  is  silent  in  r^^rd  to  sui- 
cide by  the  insured,  but  the  application 
therefor  contains  agreements,  signed  by  the 
insured,  to  conform  in  all  respects  to  the 
laws,  rules  and  usages  of  the  order  then  in 
force,  or  which  might  thereafter  be  adopted 
by  the  association,  and  tiiat  such  compli- 
ance is  the  express  condition  upon  which 
the  insured  shall  be  entitled  to  participate 
in  the  beneficiary  fund,  which  application  is 
made  a  part  of  the  contract,  and  such  benefit 
association  afterwards  and  before  the  death 
of  the  insured  adopts  a  by-law  which  pro- 
vides that  "the  benefit  certificate  issued  to 
a  member  shall  be  void  and  all  benefits  tiiere- 
under  forfeited  in  case  the  insured  shall  die 
by  suicide,  felonioiu  or  otherwise,  sane  or 
insane," 'such  by-law  therein  becomes  a  con- 
dition in  the  emtract,  which,  if  bn^en  by 
the  insured,  will  defeat  a  recovery  there- 
under: Tisch  V.  Prottoted  Home  Circle,  72 
0.  S.  233,  IV  Longsdorfs  Notes.  089  [af- 
firming Protected  Some  Cirole  T.  Tisck,  1 
0.  G.  G.  (N.S.)  18B,  14  O.  C.  J>.  480]. 

A  provision  in  the  constitution  and  by- 
laws that  alterations  and  amendments  may 
be  made  by  the  supreme  circle,  renders  legal 
an  amendment  provUing  that  all  oertifieates 
shall  become  void  and  the  benefits  there- 
under shall  be  forfeited  in  case  the  insured 
dies  by  suicide,  whether  sane  or  insane:  Pro- 
tected  Home  Circle  v.  Tisch,  1  O.  a  C.  (N. 
S.)  185,  14  0.  C.  D.  480. 

Where  a  fraternal  beneficiary  association 
reserves  the  right  to  amend  its  by-laws,  a 
by-law  providing  that  no  death  losses  shall 
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be  paid  where  the  only  evidence  of  death 
is  the  presumption  arising  from  disappear- 
ance for  seven  years,  is  for  the  mutual  ben> 
eflt  of  the  members,  not  against  public  pol- 
icy, and  is  binding  upon  the  beneficiary  of 
a  member,  notwithstanding  its  adoption  but 
fifteen  days  before  the  legal  presumption  of 
the  member's  death  would  be  established,  and 
notwithstanding  the  receipt  of  dues  and  as- 
sessments from  the  beneficiary  up  to  date 
of  the  amendment;  McOovem  v.  Brother- 
hood of  L.  F.  d  B.,  12  0.  C.  C.  (N.S.)  137, 
21  O.  C.  D.  243  [affirmed,  without  opinion, 
McOovem  v.  Brotherhood,  85  O.  S.  460]. 

A  reaerred  right  to  amend  all  by-laws 
gives  no  power  to  reduce  the  time  for  side 
benefits  to  a  member  already  on  the  sick 
list.  His  rights  are  vested  and  he  is  a 
creditor.  Right  to  amend  is  not  a  right  to 
repudiate  a  debt;  Pellazsino  v.  Oermtm  Cath- 
olic Society,  0  Dec.  Rep.  635,  16  BulL  27. 

A  bmefit  certificate  by  the  laws  of  the 
order  could  only  he  l^lly  issued  on  an 
application  requiring  a  compliance  by  the 
applicant  with  the  rules  that  are  or  may 
he  enacted  by  the  order,  bnt  by  mistake  his 
application  was  on  a  blank  requiring  com- 
pliance with  the  rules  of  the  grand  lodge 
of  this  particular  jurisdiction.  The  supreme 
governing  body  of  the  order  afterwards  di- 
vided that  jurisdiction  into  two,  and  thereby 
imposed  a  heavier  assessnient  on  such  mem- 
ber, the  mortality  being  greater  in  his  grand 
lodge's  jurisdiction.  It  was  held  that  he 
is  subject  to  such  change.  It  ipw  not  vio- 
late his  contract.  Also  payments  by  him 
after  the  change  would  waive  any  right  to 
object:  Steuve  T.  Orand  Lodge,  5  0.  C.  C. 
471,  3  O.  C/  D.  231. 

6.   Failure  to  Pay  Aaaesmmtg. 

(a)    Right  to  DecUne  Delinquent 
Aiteaamente. 

Where  when  the  previous  delinquencies 
were  received  the  insured  was  in  good  health 
and  entitled  to  discharge  his  delinquencies 
and  be  reinstated,  irregularities  in  the  re- 
ceipt of  such  delinquencies  will  not  affect 
the  right  of  the  assessments  after  the  in- 
sured is  dead  or  while  he  is  dying;  nor  its 
right  to  defend  on  the  ground  that  such 
delinquency  terminated  the  rights  of  the 
beneficiaries  under  the  certificate  in  accord- 
ance with  the  laws  of  the  association:  Pete 
V.  Woodmen,  5  O.  O.  C.  (N,8.)  446,  16  0. 
C.  X>.  653  [affirmed,  without  opinion,  in 
Pete  V.  Woodmen,  74  0.  S.  446]. 

Payment  of  overdue  assessments  by  a  son 
of  a  delinquent  member,  after  the  death 
of  such  member,  or  while  he  is  dying,  will 
neither  prevent  the  ipso  facto  suspension 
from  membership  of  the  delinquent  member, 


or  the  certificate  of  insurance  held  by  him 
from  becoming  null  and  void  under  the  laws 
of  the  association  so  provided  in  such  a  case, 
where  there  are  no  incidents  connected  with 
his  relations  to  the  association  ttiat  would 
fairly  lead  him  to  suppose  that  reinstate- 
ment would  be  granted  if  he  should  become 
sick  while  delinquent,  or,  that  suspension 
and  loss  of  benefits  would  not  attach  by 
reason  thereof:  Pete  v.  Woodmen,  5  O.  C. 
C.  (N.S.)  446,  16  O.  C.  D.  653  [affirmed, 
without  opinion,  in  Pete  v.  Woodmen^  74  O. 
S.  44S]. 

Calls  smt  out  by  a  beneficial  •ssoeiation 
addressed  to  its  local  secretaries  direoting 
them  to  collect  the  asaesnnenta  thereiB 
named,  and  to  mail  Or  deliver  to  every  mem- 
ber of  tiie  local  order  a  reminder  to  pay 
the  assessment  and  dues  on  or  before  cer- 
tain date,  bnt  without  specially  naming  taj 
member,  is  not  a  waiver  by  the  aaaoeiation 
of  its  constitution  and  laws  providing  for 
the  ipso  facto  suspension  from  meinbenhip 
of  delinquent  members.  Such  calls  can  mly 
be  construed  as  calls  upon  such  delinqoen^ 
as  are  still  in  good  health  and  present  them- 
selves in  person  for  reinstatement,  or  furnish 
the  prescribed  certificate  of  good  health,  as 
required  by  the  laws  of  the  association:  Pete 
V.  Woodmen,  6  O.  C.  a  {N.S.)  446,  16  O. 
C.  D.  653  [affirmed,  without  opinion,  Pete 
V.  Woodmen,  74  0.  S.  445]. 

Where  the  laws  of  a  beneficial  association 
provide  'for  suspension  and  loss  of  benefits 
in  case  a  member  shall  be  delinquent  with 
respect  to  payment  of  assessments,  and  he 
is  BO  delinquent,  the  fact  that  a  local  sec- 
retary may  have  irr^futarly  and  without 
authority  received  from  the  member  or  the 
beneficiaries  on  former  occasions  payments 
of  assessments  with  respect  to  which  the 
member  was  delinquent,  and  may  ha.ve  re- 
ported the  reinstatement  of  the  member, 
and  the  further  fact  that  the  general  officers 
of  the  association,  in  ignorance  of  such 
unauthorized  and  irregular  acts  on  the  part 
of  the  local  secretary,  may  have  received 
the  delinquent  assessments  thus  collected, 
will  not  estop  the  association  from  avail- 
ing itself  of  subsequent  delinquencies  as 
a  defense  to  a  suit  on  the  certificate;  nor 
will  it  therefore  be  required  to  accept  pay- 
ment of  such  subsequent  delinquencies  under 
like  conditions,  as  preriouR  delinquencies 
were  so  irregularly  received:  Pete  v.  Wood- 
men, 5  0.  C.  C.  (N.S.)  446,  16  O.  C.  D.  653 
[affirmed,  without  opinion,  in  Pete  v.  Wood- 
men, 74  0.  S.  446]. 

Membership  in  a  mutual  benefit  society 
can  not  be  forfeited,  against  the  will  of  the 
monber,  by  delinquency,  ipso  faeto,  but  he 
must  first  be  given  an  opportunity  to  justify 
himself,  and  this  must  be  followed  by  some 
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action  by  the  society  looking  to  a  sever- 
ance of  relationB  between  the  society  and 
the  member:  Bchtoartz  v.  Catholic  Union,  0 
O.  C.  C.  (N.S.)  337,  19  0.  C.  D.  471. 

The  mere  fact  that  a  policy  holder  in  a 
beneficial  order  expreBses  dissatisfaction  on 
account  of  "double  header"  asseesments,  and 
an  intention  to  quit  the  order  and  not  pay 
any  more,  while  it  may  be  competent  evi- 
dence  upon  certain  issues,  can  not  alone  de- 
prive the  beneficiary  of  rights  under  the 
certificate:  Crockett  v.  Order  of  Red  Oro»», 
4  O.  G.  a  (N.S.)  619,  14  0.  a  D.  421. 

A  right  to  reinstatement,  after  lorfeitnre 
for  not  paying  an  assesament,  on  a  satis- 
factory medical  examination  means  satis- 
factory to  the  medical  officer  of  the  society, 
and  if  his  Judgment  is  fair  and  honest  and 
in  accordance  with  medical  authority  it  is 
final:  Oraveatm  t.  Life  Aaeociaiion,  8  O.  C. 
C.  171,  6  0.  C.  D.  327  [appeal  from  Grave- 
son  V.  Life  Association,  26  Bull.  183]. 

Beinstatement  by  paying  all  past  assess- 
ments, furnishing  a  medical  certificate  and 
then  receiving  a  majority  of  ballots  is  not 
complete  until  such  vote,  although  delayed 
by  consent  for  inquiry  as  to  an  apparent 
misstatement  as  to  age,  and  on  death  of 
the  member  before  conclusion  of  the  inquiry 
in  his  favor,  death  benefits  are  not  recover- 
able: Council  Catholic  Knights  v,  Connema, 
3  0.  C.  C.  130,  2  O.  C.  D.  74. 

A  relief  soeiefy  confined  to  employes  of 
railways  is  a  1^^  body,  thougb  gotten  up 
by  the  defendant,  a  railroad  company,  to  pro- 
tect itself  from  lawsuits,  and  by  the  act  of 
1880,  is  excepted  from  that  statute;  accord- 
ingly, a  member  after  discharge  from  the 
onplojrment  of  the  railroad  can  not  recover 
the  dues  retained  from  his  wages  on  the 
ground  tiiat  the  railroad  was  doing  an  in- 
surance business:  Oearen  T.  Railway,  19 
Bull.  293. 

(b)    Notice  of  Assessments. 

Where  the  constitution  of  a  beneficial  order 
provides  that  all  members  shall  be  notified 
of  assessments,  notice  of  an  assessment  must 
be  in  fact  given  to  a  member  before  forfeit- 
ure of  his  rights  as  such  will  result  from 
failure  to  pay  the  assessment,  and  the  mere 
placing  in  the  mails  of  a  notice  addresaed 
to  a  member  is  not  suflScient:  Crockett  T. 
Order  of  Red  Cross,  4  O.  C.  C.  (N.S.)  619, 
14  O.  C.  D.  421. 

A  notice  of  an  assessment  by  a  mutual 
benefit  association,  salt  in  accordance  with 
its  rules  to  the  correct  address,  binds  the 
assured  whether  received  or  not,  hut  if  not  so 
sent,  the  assured  is  not  in  default  unless 
it  was  actually  received:  Judge  v.  Mutual 


Benefit  Association,  10  0.  0.  C.  (N.8.)  478, 
20  0.  C.  D.  133. 

Forfeiture  of  rights  of  a  b<meficiary  in  a 
mutual  benefit  association  can  not  be  predi- 
cated upon  a  failure  to  pay  an  assessment, 
where  such  failure  was  due  to  want  of  the 
required  notice  resulting  from  the  company's 
failure  to  record  a  change  of  address:  Judge 
y.  Mutual  Benefit  Association,  10  O.  C.  G. 
(N.S.)  473,  20  O.  C.  D.  188. 

Where  the  rules  of  a  mutual  bm^t  asso- 
ciation provide  for  notice  of  assessmenta  "by 
mail  directed  to  his  last  recorded  address," 
it  is  the  duty  of  the  company,  when  notified, 
to  record  the  address  correctly,  and  failure 
so  to  do  will  not  excuse  it  from  givbig  the 
proper  notice:  Jut^e  T.  Mutual  Benefit  As- 
sociation,  10  O.  G.  G.  (N.S.)  473,  20  0. 
C.  D.  133. 

Where  rights  to  death  benefits  were-  to  be 
forfeited  by  ten  days'  failure  to  pay  an  as- 
sessment, but  a  resolution  was  passed  to 
publish  calls  for  assessments  and  send  a 
collector  to  notify  members,  and  an  assess- 
ment was  made,  but  a  member  had  no  notice, 
and  the  collector  did  not  call,  and  according- 
ly, did  not  pay,  and  after  his  death  the  Wife 
paid  the  money  on  the  collector's  demand,  it 
was  held,  (1)  as  the  member  had  no  knowl- 
edge of  the  assessment,  his  widow  did  not 
lose  her  right.  He  is  not  obliged  to  take 
the  risk  of  seeing  the  publication.  (2)  The 
widow  receiving  back  the  payment  is  not  a 
binding  release,  the  consideration  being 
grossly  inadequate.  (4)  The  hardship  to  the 
society  is  nothing;  it  only  lost  a  few  days' 
interest  on  one  assessment:  Mutual  Relief 
Society  v.  BUlau,  6  Dec.  Rep.  217,  8  Am.  L. 
Rec.  548. 

Under  a  provision  terminating  member* 
ship  by  nonpayment  of  an  assessment  after 
30  days  from  date  of  notice,  and  that  notice 
shall  not  consist  of  mailing  or  delivering, 
the  30  days  begin  not  from  the  date  of 
notice,  but  from  mailing  or  delivering:  Wil- 
liams V.  Life  Association,  6  Dec.  Rep.  1168, 
11  Am.  L.  Rec.  48,  8  Dec.  Rep.  456,  8 
Bull.  32. 

Failure  to  pay  an  assessment  in  time  by 
reason  of  the  defalcation  of  the  member's 
bookkeeper,  who  was  in  the  habit  of  making 
the  payments,  is  not  accident  or  surprise, 
but  is  the  member's  risk:  Oraveson  v.  Life 
Association,  8  0.  C.  C.  171,  6  0.  C.  D.  827 
[appeal  from  Oraveson  T.  TAfe  Association, 
26  Bull.  183]. 

(c)    Waiver  of  Irregularities  in  Payment 
of  Assessments. 

The  fact  that  an  association  has  waived 
prompt  payments  of  assessments  In  the  case 
of  persons  in  sound  health  does  not  jnartify 
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the  assumption  that  the  aBsessmenta  would 
be  waived  in  the  case  of  one  who  was  dying 
at  that  time:  Fakey  T.  Order  of  Fore$ter$, 
3  0.  L.  B.  642,  51  Bull.  102. 

The  fact  that  oflScers  of  a  mutual  benefit 
association  ignore  certain  rules,  does  not  of 
itself  constitute  a  new  and  a  different  rule: 
Fahey  v.  Order  of  Forestera,  3  0.  L.  R.  642, 
61  Bull.  102. 

Delay  for  a  few  days  to  declare  a  forfeit- 
ure for  nonpayment  is  not  a  waiver,  nor  is 
issuing  a  notice  for  a  latter  assessment  two 
days  before  the  time  for  forfeiture  bad  ar- 
rived: Gravegon  v.  Life  AasociaUon,  8  O.  C. 
C.  171,  6  O.  C.  D.  327. 

Where  defendant's  constitution  made  elig- 
ibility to  membership  depradent  on  being  a 
member  of  the  Red  Men,  receiving  assess- 
ments in  ignorance  that  a  member  had  ceased 
to  be  a  member  of  the  Red  Men  is  not  a 
waiver.  Nor  is  failure  to  tender  back  the 
assessments  to  the  widow  a  waiver,  for  they 
would  go  to  the  administrator:  Springmier 
V,  Benevolent  Asaociation,  8  Dec.  Rep.  89,  5 
Bull.  516. 

A  rule  that  a  member  of  a  protective  as- 
sociation would  be  dropped  if  dropped  from 
his  lodge,  and  the  rules  of  his  lodge  required 
the  secretary  to  notify  those  in  arrears  for 
dues,  and  if  not  paid  in  four  weeks  he  should 
be  dropped,  it  was  held  that  the  burden  is 
cm  the  association  to  show  forfeiture,  and 
it  is  not  shown  by  an  entry  on  its  books 
that  be  had  been  dropped  without  proof  that 
he  had  received  notice  from  the  secretary. 
If  the  association  hae  recrived  asseesments 
two  years  liter  such  entry  on  the  lodge  books 
in  ignorance  thereof,  a  surrender  of  the 
policy  by  members  of  his  family  vhoi  on 
his  deathbed  on  demand  of  the  secretary  will 
not  prevffiit  a  recovery  of  the  tani:  Pro- 
taetive  Asaociation  T.  Nook,  B  Dec.  Rep.  89, 
10  BuU.  S91. 


7.  Assignment. 

It  is  not  necessary  for  the  beneficiary 
under  a  certificate  of  life  insurance  assigned 
as  secretary  for  a  bona  fide  valid  debt  to 
notify  the  insurer  in  order  to  make  Buch 
assignment  valid,  but  if  the  iilsurer,  with- 
out knowledge  of  such  assignment,  should 
pay  the  beneficiary  the  proceeds  of  such  cer- 
tificate, such  payment  would  be  good:  Brew- 
ing Co.  V.  Cassman,  21  O.  C.  C.  485,  12  O. 
C.  D.  141. 

A  certificate  of  insurance  issued  upon  the 
life  of  one  of  its  members  by  a  fraternal 
beneficiary  society  governed  by  the  chapter 
on  fraternal  insurance,  is  a  chose  in  action 
payable  to  the  beneficiary  and  he  may  pledge 
it  as  security  for  loans  made  before  or  after 
the  death  of  the  insured:  Brewing  Co.  v. 


Caasman,  21  0.  C.  C.  465,  12  O.  C  D.  141. 
See  also  Arthur  v.  Beneficial  AssociatUm,  29 
O.  S.  557,  IV  Longsdorfs  Notes,  500;  Uharch 
V.  Charch,  57  0.  8.  661,  IV  LongadorTs 
Notes,  727. 

Where  a  member  of  the  Modern  Woodmen 
of  America  forwarded  to  the  official  eamp» 
three  days  before  his  death,  a  petition  desig- 
nating his  son  as  beneficiary  under  a  policy 
held  by  him  and  accompanied  the  petition 
with  the  required  fee,  but  the  new  certificate 
was  not  issued  until  after  his  death,  a  case 
is  presented  which  warrants  the  association 
in  paying  the  amount  of  the  policy  to  the  eon 
named  in  the  new  certificate:  Modem  Wood' 
men  T.  Daerr,  11  O.  N.  P.  (N.S.)  360. 

8.    Amount 'Payable. 

The  beneficiary  is  entitled  to  tiie  maximum 
named  in  the  contract  of  insurance  unless  it 
is  shown  that  the  assessment,  if  levied,  would 
not  have  produced  such  an  amount:  Herron 
v.  Catholic  Knights,  17  O.  D.  (N.P.)  190, 
3  O.  L.  R.  598  [reversed  on  uiother  point 
in  Catholic  Knights  v.  Herron,  17  O.  D.  (N. 
P.)  789,  4  0.  L.  R.  686]. 

If  insurance  under  this  chapter  is  made  in 
Ohio  with  referaice  to  the  laws  of  Ohio, 
such  laws  control  as  to  the  distribution  of 
such  insurance  although  the  insured  was  a 
resident  of  New  York  at  the  time  of  his 
death:  Aid  Assodaiion  T.  Sej/,  17  O.  D.  (N. 
661,  4  O.  L.  R.  744. 

1.  Members. 

1.    Who  May  Be. 

Where  the  constitution  of  a  fraternal  or- 
der provides  that  no  person  shall  be  admitted 
to  bdeftcial  membership  who  is  engaged  in 
the  sale  of  intoxicating  liquora,  the  ofllcers 
of  the  order  are  without  power  to  waive 
this  provision:  A.  0.  V.  W.  v.  Bunkers,  3  0. 
C.  C.  (N.S.)  256,  13  O.  C.  D.  487. 

2.  Expulsion. 

If  a  mutual  relief  society  had  a  right  to 
expel  for  feigning  sickness,  but  not  for  dis- 
orderly conduct,  and  the  charges  seemed  to 
be  on  the  latter  ground,  but  the  witness 
showed  the  member  while  drawing  benefits 
was  drunk  instead  of  sick,  and  ho  had  due 
notice  of  the  cliance  to  defend  the  charges, 
such  charges  will  be  deemed  suflicient  lor  the 
former  ground,  especially  so  after  an  acqui- 
escence for  two  years:  State,  ea  ret.,  T.  ^^If- 
gemeiner,  7  Dec.  Rep.  449,  3  BuU.  296. 

In  an  action  by  B,  as  lieneficiary  of  a  cer- 
tificate on  the  life  of  A,  which  requires  com- 
pliance with  the  laws  of  the  order,  and  one 
of  these  is  that  a  member  will  be  eiqwlled  if 
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he  engageB  in  Uie  liquor  business,  A  was  ex- 
pelled without  charges,  on  his  confession  in 
opea  meeting.  The  expulsion  is  legal,  for  his 
relation  to  the  society  is  contractual,  and  he 
eonld  waive  charges  and  a  trial.  Moreover, 
hia  violation  of  rules  would  be  a  defense 
without  expulsion;  Drake  v.  A.  0.  V.  W..  1 
Dayton  Term  Rep.  (Iddii^a)  111. 

Where  a  member  of  a  mutual  benefit  so- 
ciety failed  to  comply  witib  the  requirements 
of  the  organization  lor  a  long  period  before 
his  deaths  a  jury  is  justified  in  finding  that 
he  reeeired  notice  of  tiie  non-fulfiIIm«it  of 
his  obligations  and  was  proper^  tried,  and 
that  his  oomiection  with  the  oMer  will  not 
be  presumed  after  he  has  failed  to  pay  the 
assesBments  which  make  possible  the  fund 
for  which  the  order  exists :  Herron  v.  Catho- 
lic Knights,  15  O.  D.  (N.P.)  703,  2  O.  L. 
R.  362. 

The  beneficiaries  of  an  expelled  member  of 
a  subordinate  lodge  of  a  mutual  benefit  asso- 
ciation, whereof  there  is  a  superior  body 
which  prescribes  the  laws  of  the  subordinate 
lodges,  and  among  other  things  has  pi'ovided 
a  right  of  appeal  to  the  superior  body  in  a 
case  of  expulsion,  can  not  recover  the  pre- 
scribed benefits  in  case  of  death  of  such  ex- 
pelled member,  where  the  deceased  did  not 
exhaust  his  rights  under  the  rules  of  the 
order,  or  make  any  effort  to  secure  a  re- 
versal or  modification  of  the  decree  of  expul- 
sion, or  make  any  protest  thereto:  Knights 
of  St.  John  V.  Herron,  17  O.  D.  (N.P.)  789, 
4  0.  L.  R.  686  [reversing  Herron  v.  Knights 
of  8t.  Johtt,  17  0.  D.  (N.P.)  190,  8  O.  L.  R. 
598]. 

A  member  of  a  beneficial  orilor  who  acqui- 
esces in  his  expulsion,  pays  no  dues,  and 
does  not  r^ard  himself  a  member  of  such 
order,  ceases  to  t>e  a  member  even  if  his  ex- 
pulsion was  not  upon  due  notice  and  after  a 
proper  trial:  Fomhever  v.  Red  Cross,  2  O.  C. 
C.  (N.S.)  394,  14  0.  C.  D.  56  [affirmed,  with- 
out opinion,  Fogshcver  v.  Red  Cross,  68  O. 
S.  717]. 

When  a  member  of  a  benevolent  associa- 
tion is  suspended  for  nonpayment  of  dues 
and  has  not,  at  the  time  of  his  death,  com- 
plied with  the  rules  for  reinstatement,  the 
beneficiaries  can  not  recover:  Supreme  Coun- 
oil  V.  Oonnema,  3  O.  C.  C.  130,  2  O.  C.  D. 
74. 

Courts  can  not  interfere  and  by  mandamus 
reinstate  an  expelled  member  of  a  l>enevolent 
order  where  he  has  not  exhausted  a  right  of 
appeal  within  the  order.  That  the  appellate 
officer  had  voted  for  the  expulsion  is  no  rea- 
son for  not  appealing.  If  such  officer  refuses 
to  hear  the  appeal  the  remedy  is  mandamus 
against  him:  State,  em  rel.,  r.  Knights  of 
Ool4m  Rule,  9  Dec.  Rep.  1,  10  Bull.  2.  See 

also  COBPOBATIONS. 


3.   Waiver  of  Rights. 

The  beneficiary  in  a  benefit  certificate  of 
a  mutual  fraternal  society  is  not  entitled  to 
recover  thereon,  where  the  member  to  whom 
it  had  been  issued  had  three  years  before 
his  death  been  illegally  expelled  from  mem- 
bership therein,  but  who  during  such  three 
years  had  not  objected  to  such  expulsion, 
applied  for  reinstatement,  appealed  there- 
from as  provided  in  the  by-laws,  or  paid  or 
tendered  any  dues  or  assessments  accruing 
after  the  attempted  expulsion ;  Dimmer  v. 
Catholic  Knights  of  America,  22  O.  C.  C.  366, 
12  0.  a  D.  413. 

In  such  case  three  years  is  more  than  a 
reasonable  time  for  the  member  to  determine 
what  he  wished  to  do,  or  intended  to  do  wiUi 
regard  to  his  void  expulsion,  and  his  neg- 
lect to  do  anything  for  that  time,  avoids 
the  oertifleate:  Dimmer  t.  Catholio  Knights 
of  America,  22  0.  C.  C.  366,  12  O.  C.  D.  413. 

In  such  case,  where  such  a  length  of  time 
haa  elapsed  that  all  reasonable  men  would 
agree  that  it  was  a  reasonable  length  of 
time,  the  question  then  becomes  a  matter  of 
law  for  determination  by  the  court:  Dimmer 
V.  Catholic  Knights  of  America,  22  O.  C.  C. 
366,  12  0.  0.  D.  413. 

Failure  by  a  beneficial  order  to  observe 
the  formalities  prescribed  by  its  constitution 
as  to  the  suspension  of  members  and  can- 
cellation of  their  policies,  renders  such  ac- 
tion illegal;  but  a  member  who  ceases  after 
such  action  to  pay  hia  dues,  or  to  attend  the 
meeting  of  the  order,  or  to  recognize  himself 
in  any  way  as  a  mnnlier  thereof,  will  be  held 
as  a  matter  of  law  to  have  acquiesced  !n 
the  action  taken:  Foahever  v.  Order  of  Red 
Cross,  2  0.  C.  C.  (N.S.)  394,  14  O.  C.  D. 
56. 

Failure  of  a  member  of  a  mutual  benefit 
society  to  prosecute  his-  rights  in  the  tri- 
bunals of  the  organization,  must  be  r^rded 
by  a  jury  before  whom  testimony  thereof  is 
presented  as  acquiescences  on  his  part  in  the 
action  thus  taken,  and  a  verdict  embodying 
a  contrary  finding  should  be  set  aside:  Her- 
ron V.  Knights  of  8t.  John,  15  O.  D.  (N.P.) 
703,  2  O.  L.  R.  352. 


J.  Dbuand. 

Demand  is  not  a  necessary  prerequisite 
to  recovery  by  a  beneficiary  under  a  certifi- 
cate of  insurance  in  a  mutual  benefit  society: 
Herron  v.  Catholic  Knights,  17  0.  D.  (N.P.) 
190,  3  0.  L.  R.  598  [reversed  on  another 
point  in  Catholic  Knights  v.  Herron,  17  O. 
D.  <N.P.)  789,  4  0.  L.  R.  688]. 
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K.  Rbhduis. 
1.    AppeaU  to  Tribunala  of  Order. 

The  mutual  interesta  of  the  members  of  a 
fraternal  beneficiary  association  warrant 
their  relating  their  own  affairs  to  the 
entire  exclusion  of  the  courts:  ilcdovem  v. 
Brotherhood,  12  0.  C.  C.  (N.S.)  137,  21  O. 
C.  D.  243  [affirmed,  without  opinion,  Mo- 
Govern  V.  Brotherhood,  85  0.  S.  480]. 

In  G.  C,  S  9462,  and  analogous  sections 
the  bmeflciary  must  in  the  first  instance, 
exhauat  the  remedies  provided  for  hy  the 
constitution  and  laws  of  the  association : 
MyerB  v.  Jenkins,  63  0.  S.  101,  IV  Longs- 
dorfa  Notes,  849,  44  Bull.  21S;  Catholic 
Knights  T.  Herron,  17  O.  D.  (N.P.)  78»,  4 
O.  L.  B-  686  [reversing  Herron  v.  Catholic 
Knighta,  17  O.  D.  (KJP.)  100,  3  O.  t.  R. 
608],  See  to  same  effect,  Foresters  r.  Her- 
Unger,  6  0.  C.  C.  (N.S.)  28.  17  O.  C.  D. 
151. 

The  beneficial  organization  known  as  the 
National  Union  is  a  representative  body,  the 
rules  of  which  afford  a  proper  method  of 
review  to  an  aggrieved  member:  Ingram  v. 
National  Union,  17  0.  D.  (N.P.)  227,  4  O. 
L.  B.  816. 

The  members  of  a  lodge  of  the  Independ- 
ent Order  of  Odd  Fellows  are  not  liable  to 
another  member  of  the  same  lodge  for  sick 
batefits,  unless  there  is  some  law  of  the 
order  expressly  making  them  so  liable.  The 
obligation  to  pay  sick  benefits,  as  the  laws 
of  the  order  in  this  state  stood  in  the  year 
1890,  reeted  alone  upon  the  lodge,  and  not 
upon  the  members  or  officers  thereof: 
Myers  V.  Jenkine,  63  O.  S.  101,  IV  Longs- 
dtM-f's  Notes,  840  (decided  under  92  T.  360). 

When  a  member  of  such  order  claims  to 
be  entitled  to  sick  benefits,  he  must  seek 
his  remedy,  in  the  first  instance,  in  the 
lodge  and  the  tribunals  of  the  order,  and 
the  determination  of  the  matter  by  such  lodge 
and  tribunals  in  substantial  accordance  with 
the  laws  of  the  order,  will  be  final  and  con- 
clusive of  the  right  to  receive  such  benefits. 
If  the  lodge  refuses  or  neglects  upon  proper 
demand  to  have  the  right  to  such  beuf^ts 
determined  in  substantial  accordance  with 
the  laws  of  the  order,  or  refuses  to  pay  such 
ben^ts  after  the  same  have  been  awarded 
to  such  member,  then  such  member  may  sue 
in  the  civil  courts  for  the  recovery  of  such 
benefits:  Myers  v.  Jenkins,  63  O.  S.  101, 
IV  Longsdorfs  Notes,  849  (decided  under 
92  V.  360). 

Where,  in  the  proceedings  in  a  lodge  in 
substantial  accordance  with  its  lawn,  it  is 
determined  that  such  member  has  no  right 
to  sick  benefits,  and  the  member  appeals  to 
the  next  higher  tribunal  in  the  order,  and 
the  lodge  furnishes  him  a  proper  transcript 


of  the  proceedings,  and  he  fails  to  secure 
a  hearing  of  his  appeal  by  reason  of  his  own 
n^ligence,  or  by  reason  of  the  n^ligenee  ol 
such  higher  tribunal  or  some  officer  thereof, 
such  failure  to  secure  a  hearing  on  his  ap- 
peal will  not  entitle  him  to  sue  the  lodge 
for  such  benefits  in  the  civil  courts:  Myers 
V.  Jenkins,  63  O.  S.  101,  IV  Longsdorfs 
Notes,  849  (decided  under  92  v.  360). 

Under  the  constitution,  by-laws,  and  regu- 
lations of  the  Independent  Order  of  For- 
esters, a  beneficiary  must  exhaust  her  rem- 
edy in  the  tribunals  of  the  order  for  the 
payment  of  the  deatli  certificate  before  she 
can  appeal  to  the  civil  courts:  Supreme 
Court  of  Foresters  v.  Uerlinger,  6  0.  C.  C 
(N.S.)  28,  17  0.  C.  D.  IBl;  Knights  of  8t. 
John  V.  Herron,  17  O.  D.  (N.P.)  789,  4  O.  L. 
R.  686  [reversing  Herron  v.  Knights  of  8t, 
John,  17  O.  D.  (N.P.)  190,  8  O.  L.  R.  608]. 

Failure  of  a  member  of  a  mutual  benefit 
society,  and  particularly  of  an  officer,  when 
difference  had  arisen  between  the  organiza- 
tion and  himself,  to  prosecute  before  the 
organisation  the  remedy  provided  by  appeal 
or  otherwise,  is  sufficient  ground  for  after* 
wards  denying  him  relief  before  a  court  of 
justice.  Such  failure  must  be  regarded  by  a 
jury  before  whom  teetimony  thereof  is  pre- 
sented as  acquiescence  on  the  part  of  the 
member  in  the  action  thus  taken,  and  a 
verdict  embodying  a  contrary  finding  should 
be  set  aside:  Herron  v.  Catholic  Knights, 
15  O.  D.  (N.P.)  703,  2  0.  I*  R.  352.  ' 

The  beneficiaries  of  an  expelled  member  of 
a  subordinate  lodge  of  a  mutual  benefit  asso- 
ciation, whereof  there  is  a  superior  body 
which  prescribes  the  laws  of  the  subordinate 
lodges,  and  among  other  things  has  provided 
a  right  of  appeal  to  the  superior  l>ody  in  a 
case  of  expulsion,  can  not  recover  the  pre- 
scribed benefits  in  case  of  death  of  such  ex> 
pelled  m«nber,  where  the  deceased  did  not 
exhaust  his  rights  under  the  rules  of  the 
order,  or  make  any  effort  to  secure  a  reversal 
or  modification  of  the  decree  of  expnlsioii, 
or  make  any  protest  thereto:  Catholio 
Knighis  V.  Herron,  17  O.  D.  (N.P.)  789.  4 
O.  L.  R.  686  [reversing  Herron  v.  Catholic 
Knights,  17  O.  D.  (N.P.)  190.  3  O.  L.  R. 
598]. 

A  member  of  a  mutual  benefit  association 
is  subject  to  the  decision  of  ihe  judicatories 
of  the  order,  and  can  not  apply  to  the  courts 

unless  a  property  right  or  contract  is  in- 
fringed: Steuve  V.  Grand  Lodge,  5  O.  C.  C. 
471,  3  0.  C.  D.  231. 

The  courts  can  not  review  the  decision  of 
the  body  to  which  the  constitution  of  the 
society  leaves  the  decision  of  the  right  to 
benefits:  /.  O.  0.  F.  v.  Littlebury,  8  Dec. 
Rep.  194,  6  Bull.  237. 
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8.  Injwution. 

A  member  of  a  frmiernal  organization  can 
not  have  an  injunction  against  payments  by 
such  organization  until  he  has  exhausted  all 
the  remedies  which  the  rules  and  regulations 
of  such  organization  afford  to  hiro:  Cosa  v. 
B.  a  P.  0.  E.,  4  O.  C.  C.  (N.S.)  11,  14  O.  0. 
1>.  36. 

The  discretion  of  the  governing  body  of  a 
beneficial  order  can  not  be  controlled  by 
injunction  in  the  absence  of  fraud  or  bad 
faith:  Ingram  v.  National  Union,  17  0.  D. 
(N.P.)  227,  4  O.  L.  R.  316. 

The  courts  have  jurisdiction  to  hear  aji 
injunction  against  a  masonic  lodge  from  ex- 
pelling members  for  membership  in  a  Cerneau 
lodge:  Foreat  City  Lodge  Case,  11  Dec.  Rep. 
854,  30  BulL  225. 

The  expulsion  of  a  member  will  be  re- 
viewed by  the  courts  for  fraud,  but  not  for 
errors  or  irr^larities:  Kent  T.  Odd  FeUowt 
Benefit  Aatociation,  0  Dec.  Rep.  522,  14  Bull. 
237.    See  also  IirjimcnoN. 

3.  Mandamus. 

Mandamus  will  not  lie  to  compel  a  fra- 
ternal organization  to  restore  a  member  who 
baa  been  expelled  unlawfully :  Mystic  Circle 
V.  State,  ex  rcl.,  61  O.  S.  628,  IV  Longs- 
dorf's  Notes,  818  [reversing  State,  ex  rel., 
V.  Mystio  Circle,  0  O.  G.  C.  364,  8  O.  C.  D. 
386]. 

A  member  of  a  private  corporation  organ- 
ized for  the  mutual  protecttoa  and  relief  of 
its  members,  though  unlawfully  expelled  and 
excluded  from  participation  in  its  beneflts,  is 
not  entitled  to  a  writ  of  mandamus  to  com- 
pel it  to  restore  him  to  membership,  be- 
cause: (1)  Such  restoration  is  not  an  act 
especially  enjoined  by  law.  (2)  He  has  a 
plain  and  adequate  remedy  in  the  ordinary 
course  of  the  law:  Mystic  Circle  v.  State, 
ex  rel.,  61  0.  S.  628,  IV  Longsdorf's  Notes, 
818  [reversing  State,  ex  rel.,  v.  Mystic  Circle, 
9  0.  C,  C.  364.  «  O.  C.  D.  388]. 


The  Supreme  Lodge  of  the  A.  O.  U.  W. 
has  the  power  to  alter,  amend  or  abrogate 
the  laws  of  the  order,  and  has  oEcIusive 
jurisdiction  over  all  matters  pertaining  to 
the  welfare  of  the  order:  Steuve  v.  Orand 
Lodge,  6  O.  C.  C.  471,  3  O.  C.  D.  231. 

The  fund  contributed  by  members  of  a 
mutual  benefit  society  for  relief  of  members 
or  families  is  not  a  charity  to  be  controlled 
by  equity.  Equity  Till  not  interpret  the 
laws  of  the  order  to  compel  ofBcers  and 
agents  to  ecmform  thereto.  The  proper 
tribunals  of  the  society  must  administer  its 
internal  affairs.  But  rights  in  the  fund  are 
property  rights,  and  equity  will  restrain  a 
misapplication  of  them,  and  in  such  suit  the 
seeretariea  of  the  subordinate  lodges  instead 
of  the  lodges  may  in  proper  cases  be  parties : 
Btadier  v.  Bnth,  5  Dec.  Rep.  221,  3  Am.  L. 
Bee.  589. 

A  rule  of  the  relief  department  of  a  rail- 
road provided  that  the  ruling  of  the  ad- 
visory committee  on  appeal  should  be  final 
and  conclusive.  It  was  held  that,  in  so  far 
as  the  rule  seeks  to  bar  resort  to  the  courts 
it  is  void,  and,  after  rejection  of  the  claim 
by  all  the  judicatories  of  the  body,  action 
lies:  Railtpay  v.  Stankard,  56  O.  S.  224,  IV 
Longsdorf's  Notes,  688. 

An  appeal  having  been  denied  from  a  de- 
cision refusing  sick  benefits,  action  lies  in 
the  courts  to  recover:  Myers  v.  Lucas,  16  O. 
C.  C.  545,  8  0.  C.  D.  431. 

Where  an  Odd  Fellows'  lodge  rejected  a 
claim  for  sick  benefits,  but  higher  lodges  on 
appeal  ordered  it  to  investigate,  and  tlie 
member  sued  it,  its  answer  that  it  is  will- 
ing to  investigate,  but  plaintiff  refuses  to 
submit,  states  a  defense.  If  the  by-laws  of 
a  voluntary  association  provide  for  a  trial,  a 
member  must  submit  to  the  decision  of  that 
forum:  Schryver  v.  Columbia  Lodge,  3  O. 
C.  C.  422,  2  O.  0.  D.  238. 

The  right  of  appeal  in  the  Odd  Fellows' 
constitution  from  a  lodge's  proceedings  "in 
all  matters  of  form  required  by  the  conBtitu- 
tion  and  laws,"  does  not  give  an  appeal  from 
an  order  to  pay  aick  and  funeral  benefits. 
Accordingly,  if  the  lodge  ordered  them  paid, 
a  reversal  of  the  order  on  appeal  was  void, 
and  is  no  defense  to  an  action  for  the  bene- 
fits: Matoon  t.  Wenficorth,  7  Dec.  Rep.  639, 
4  Bull.  513. 

Where  the  charter  of  a  beneficial  insurance 
association  provides  for  a  supreme  circle  to 
become  the  legislative  and  governing  body  of 
the  order,  a  member  can  not  interpose  the 
objection  tiiat,  inasmuch  as  the  order  is  a 
corporation,  the  legislative  power  must  be 
lodged  with  the  stockholders,  who  in  such  an 
association  are  the  membership:  Protected 
Home  Oir<Ae  v.  Tiack,  1  O.  C.  C.  (N.S.)  185, 
14  0.  C.  D.  489. 


L.    FOBBIGN  SOCTETT. 

Where  an  association  is  organized  or  in- 
corporated in  another  state,  province  or  ter* 
ritoiy,  nnder  laws  which  provide  for  such 
an  association  operating  within  the  descrip- 
tion, in  substance,  as  set  forth  in  G.  C, 
1 9462,  and  is  shown  by  certificate  to  be 
authorised  to  do  business  in  that  state,  and 
IB  not  now  doing  business  within  this  state, 
snch  association  has  the  right  to  be  admitted 
to  do  business  within  this  state,  when  it 
shall  have  filed  with  the  superintendent  of 
insurance  tiie  required  papers,  as  provided 
in  G.  C.,  1 9464,  and  under  such  circum- 
stances G.  C.,  1 0467,  18  mandatory  upon  the 
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superintendent  of  inaurance  to  issue  to  such 
association  a  certificate  authorizing  it  to  do 
buaineae  within  the  state  of  Ohio:  State,  ex 
reU,  T.  Ywy$,  6»  O.  S.  S6,  IV  Longsdorfs 
Notes,  953. 

The  notice  of  revocation  or  dineniiti nuance 
of  a  license  prescribed  by  O.  C,  i  9490,  is 
mandatory  and  jurisdictional:  State,  ex  rel., 
V.  Lemert,  10  O.  N.  P.  (N.S.)  133,  21  O.  D. 
(N.P.)  118. 

It  is  not  in  contravention  of  the  laws  of 
this  state  for  a  fraternal  bmefleial  as- 
sociation, chartered  under  the  laws  of 
PennnylTaaia,  to  issue  certificates  in  this 
state  which  contain  proTisioiis  for  payment 
to  its  members  of  cash  surrender  values,  loan 
Ti^es,  paid-up  insurance  and  dividends 
aridng  from  aeenmulated  savings  from  death 
losses  and  expenses:  State,  ea  pbL,  v.  Lemert, 
11  O.  N.  P.  (N.S.)  535,  21  0.  D.  (N.P.) 
118. 

Where  the  certificate  of  a  fraternal  bene- 
ficial association  chartered  under  the  laws 
of  Pennsylvania,  sets  forth  that  its  consti- 
tution and  by-laws  are  made  a  part  there- 
of, and  there  is  a  provision  in  said  consti- 
tution and  by-laws  as  to  extra  assessments, 
it  is  not  necessary  that  the  certifioite  set 
forth  such  provision :  State,  ex  Tel.,  v. 
Lemert,  11  O.  N.  P.  (N.S.)  633,  21  O.  D. 
(N.P.)  118. 


VII.    GENERAL  PROVISIONS  REGULAT- 
ING INSURANCE  OTHER  TH.\N 
LIFE. 

A.   Pdwkb  of  Leoislaturk  to  Regulate. 

An  insurance  company  which  was  created 
before  the  present  constitution  by  a  special 
act  of  incorporation,  must  comply  with  such 
reasonable  policy  reflations  as  the  state 
may  subsequently  impose  upon  insurance 
companies  of  that  Itind:  State,  cx  rel.,  v. 
Ineurance  Co.,  50  O.  S.  252,  IV  Longsdorfs 
Notes,  407  [affirmed,  Ituiurance  Co.  v.  Ohio, 
163  U.  S.  446,  8  O.  F.  D.  207]. 

An  inaurance  company  to  which  the  fran- 
chise of  malcing  contracts  of  insurance  is 
granted  is  subject  to  the  control  of  the  state 
not  only  as  to  the  nature  of  the  business 
which  it  may  do,  but  also  as  to  the  form 
of  the  contract  whicb  it  may  make;  Rohbina 
V.  Betmeeeey,  86  O.  S.  181. 

The  right  to  carry  on  the  business  of  in- 
surance is  a  francnise  and  not  a  matter  of 
natural  right  in  this  state:  State,  ex  rel., 
T,  Ackertnan,  61  O.  S.  163,  IV  Longsdorfs 
Notes,  636;  Soibine  v.  Uenneasey,  86  O.  S. 
181. 


B.  Scope  and  Eetett  op  Statittwt 
Pbovisio.vs. 

O.  C,  { 0510  and  the  following  sections, 
apply  to  the  formation  of  insurance  com- 
panics  other  than  life  insurance;  and  G.  C, 
H86^,  et  seq.,  do  not  apply:  State  v.  Live 
Stock  Co.,  38  O.  S.  347,  III  Longsdorfs 
Notes,  974. 

The  fact  that  G.  t.,  $0510,  has  been  ex^ 
tended  so  as  to  include  insurance  other 
than  fire  insurance,  and  to  authori7.e  fire  in- 
surance corporations  to  insure  against 
damage  by  lightning  and  tornadoes  does  not 
amount  to  a  special  grant  of  corporate  power 
within  the  provisions  of  Art.  XIII,  %1,  ot 
the  Ohio  constitution:  Jneuranoe  Co.  V.  Hah», 
63  O.  S.  639,  33  BuU.  286. 

C.  COBPOBATIOir. 

1.    Formation  of  Corporation. 

A  verbal  promise  to  talce  shares,  while  the 
stock  is  being  aubscril>ed  which  is  neoesaary 
to  authorize  an  organization,  does  not  con- 
stitute the  promisor  a  stockholder  or  mem- 
ber of  such  corporation,  and  a  promise  to 
pay  for  such  shares  is  without  a  sufficient 
consideration  to  support  it.  A  recovery  on 
such  promise  to  pay  can  not  be  had,  in  the 
absence  of  facts  showing  that  the  promisor  is 
estopped  from  setting  up  such  want  of  con- 
sideration: Fanning  v.  Insurance  Co.,  37  O. 
S.  339,  III  Longsdorfs  Notes,  016. 

The  general  statute,  G.  C,  f  8623,  "cor- 
porations may  be  formed  in  the  manner  pro- 
vided in  this  cliapter  for  any  purpose,"  etc, 
does  not  apply  to  corporations  otherwise  pro- 
vided for,  and,  accordingly,  does  not  author- 
ize the  organization  of  insurance  companies, 
they  being  elsewhere  specially  provided  for: 
State  V.  Stock  Co.,  38  O.  S.  347,  III  Longs- 
dorfs Notes,  974.    See  also  Cobfobations. 

2.  Imoeetment  o/  Capital. 

An  insurance  company  authorized  to  in- 
vest its  funds  as  the  directors  deem  liest, 
has  no  poww  to  purchase  on  cmlit,  the  not* 
of  a  creditor  in  order  to  set  it  against 
his  claim.  Such  a  contract  is  not  an  invest- 
ment, and,  as  it  would  furnish  a  temptation 
to  withhold  prwnpt  paymmt  to  depress  the 
value  of  the  creditw's  paper  and  Iniy  it 
cheap,  is  t^posed  to  the  objects  at  Q.  C, 
119610,  et  aeq.i  Straus  v.  Insuramee  Co.,  6 
0.  S.  60,  11  Longsdorfs  Notes,  167. 

Authority  to  an  insurance  company  to 
invest  its  funds  as  its  directors  may  think 
advisable,  does  not  give  it  authority  to  pur- 
abase  a  note  given  by  a  policy  hold»  whose 
loss  it  has  refused  to  pay,  such  note  being 
purchased  under  an  agreement  that  if  it  can 
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not  be  used  as  a  set-off  against  such  policy- 
holder in  an  action  by  bim  upon  such  policy, 
it  may  be  returned  to  the  person  from  whom 
the  insurance  company  twugbt  it:  8trau»  t. 
Inaurance  Co.,  6  0.  S.  69,  II  Longsdorfs 
Notes.  167. 

The  paTehase  of  a  bill  of  exchange,  al- 
thongli  apparoitly  within  the  power  of  an 
insurance  company,  is  unautiiorized  if  the 
ob|eet  Is  to  secure  stock  of  such  Insonuice 
company  which  belongs  to  tme  of  the  parties 
who  is  liable  npoD  such  bill  for  the  benefit 
of  one  of  the  oflBeers  of  the  insurance  com- 
pany, who  is  also  an  assignor  of  such  bill: 
Bank  T.  Inaurwtee  Co.,  12  0.  S.  601,  II 
Longsdorfs  Notes,  585. 

An  insurance  company  which  has  power  to 
l6nd  its  funds,  but  has  no  power  to  engage 
in  the  business  of  dealing  in  exchange  or  act- 
ing as  a  money  brolcer,  may  purchase  a  bill 
of  exchange,  if  in  good  faith,  as  an  invest- 
ment or  as  a  means  of  collecting  a  debt: 
Bank  v.  Jnmrance  Co.,  12  O.  S.  601,  II 
LongsdorFs  Notes,  686. 

The  system  of  insurance  provided  for  by 
0.  C,  SI  6524,  et  aeq.,  is  essentially  differmt 
from  that  provided  for  by  G.  C,  H  9S93,  et 
aeq.:  Richards  T.  Canning  Co.,  7  O.  N.  P. 
68,  0  0.  D.  (N.P.)  70. 


S.  Report. 

A  fire  insurance  company  organ  ised  under 
a  special  charter  before  the  adoptitm  of  the 
present  constitution,  is  subject  to  such  rea- 
sonable relations  as  the  legislaturo  may 
prescribe  by  gmeral  law,  and  the  public 
good  may  require — such  rq^lations  serving 
to  secure  the  ends  for  which  the  company 
was  created,  and  not  being  repugnant  to  the 
franchises  and  privities  granted  in  its  char- 
ter. A  fire  insurance  company  thus  incor^ 
porated,  will  not  he  exempt  from  a  compli- 
aiiee  with  the  requirement  of  G.  C,  fS  9667, 
9600  and  9591,  to  prepare  and  deposit  an- 
nually in  the  oflice  of  the  superintendent  ot 
insurance,  a  statement  of  its  condition,  un- 
less such  exemption  appear  to  have  been 
clearly  granted  by  its  charter:  Btate,  ex  rel., 
Y.  Inaurance  Co.,  60  0.  B.  262,  IV  Longs- 
dorfs  Notes,  497  [affirmed,  Innumnre  Co.  v. 
Ohio,  153  U.  S.  446,  8  O.  F.  D.  2071. 

Unpaid  dividends  which  have  been  declared 
by  a  mutual  fire  insurance  company,  which 
can  not  be  claimed  by  the  policy-holder  ex- 
cept by  renewing  his  insurance  and  having 
such  dividend  credited  upon  his  premium,  are 
not  6ona  fide  debts  of  the  insurance  com- 
pany which  can  be  deducted  from  its  credits: 
French  T.  Ineuranoe  Co.,  12  O.  D.  (N.P.) 
188. 


D.  AOEIfT. 

1.    Who  ie  Affent. 

A  person  soliciting  risks  for  an  insurance 
company,  with  authority  to  obtain  applica- 
tions on  which  policies  are  issued  is  the 
agent  of  the  company :  Inaufance  Co.  v. 
Sickles,  2  O.  C.  C.  (N.S.)  222,  13  O.  C.  D. 
694,  14  0.  O.  D.  282. 

O.  0.,  19686,  which  provides  that  uiy 
person  who  solicits  insurance  and  procures 
an  application  therefor  shall  he  held  to  he 
the  agent  of  the  company  thereafter  issu- 
ing a  policy  on  such  applieatitm,  anything 
■n  the  policy  to  the  contrary  notwithstand- 
ing, was  not  intmded  to  give  to  a  mere 
solicitor  of  insurance  all  the  powers  of  a 
general  agent,  or  to  change  the  nries  of  the 
common  law  as  to  the  authority  of  an  agent 
to  bind  his  principal:  McBee  v.  Insurance 
Co.,  11  O.  N.  P.  (N.S.)  75. 

A  mortgagor  is  not  in  any  sense  the  agent 
of  the  mortgagee  in  procuring  insurance  on 
the  mortgaged  premises  for  the  benefit  of 
the  mortgagee  as  his  interest  may  appear 
and  in  accordance  witb  an  agreement  so  to 
do:  Insurance  Co.  v.  Boland^  8  0.  C.  C. 
(N.S.)  325,  20  0.  C.  D.  811  [affirming  Agner 
V.  Insurance  Co.,  2  0.  N.  P.  (N.S.)  254,  14 
0.  D.  (N.P.)  268;  affirmed,  without  opinion. 
Insurance  Co.  v.  Boland,  72  O.  8.  646;  In- 
surance Co.  V.  Agner,  73  O.  8.  898,  IV  Longs- 
dor  f's  Notes,  1004]. 

A  soliciting  agent  who  is  employed  by 
an  insurance  company  to  secure  applications 
upon  which  policies  are  issued  is  the  agent 
of  the  insurance  company  and  not  of  the  in- 
sured. Accordingly,  if  be  fills  up  an  appli- 
cation and  in  so  doing  makes  a  mistake, 
such  mistake  is  that  of  the  insurance  com- 
pany and  not  of  the  insured:  Insurance  Co. 
T.  WUUams,  89  O.  8.  684,  III  Longsdorf  s 
Notes,  1060. 

A  provision  in  the  policy  to  the  effect 
that  the  soliciting  agent  is  to  be  r^arded 
aa  the  agent  of  the  insured  has  no  legal  ef- 
fect: Insurance  Go.  v.  Leslie,  47  O.  8,  409, 
IV  Longsdorf's  Notes,  382. 

A  contract  of  hiring,  entered  into  between 
one  describing  himself  as  general  agent  of  a 
life  insurance  company  and  one  who  is  to 
serve  under  him,  who  is  identified  in  the 
contract  as  "agent,"  is  a  contract  with  the 
general  agent  acting  in  his  individual  capac- 
ity, and  is  not  one  upon  which  the  company 
is  jointly  liable:  Bigger  v.  Inaurance  Co., 
8  O.  N.  P.  (N.8.)  27,  19  0.  D.  (N.P.)  704. 

An  adjuster  employed  the  insurance 
company  to  act  for  it  in  the  matter  is  its 
agent  and  binds  it  for  all  he  does  in  the 
matter  within  the  scope  'and  line  of  his  on- 
ployment  and  duties:  Dun  v.  Inaurance  Co., 
8  O.  N.  P.  612,  10  O.  D.  (N.P.)  667  [af- 
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firmed,  without  opinion,  Irmiratwe  Co,  v. 
Dun,  52  0.  S.  630,  IV  Longsdorf's  Kotes,  684]. 

If  one  insurance  agent  secures  insurance 
Ukrough  another  insurance  agent  both  agents 
are  to  be  regarded  as  agents  of  the  insur' 
ance  company  and  not  of  the  insured:  In- 
auranoe  Co.  v.  Provuion  Co.,  13  O.  C.  C.  661, 
7  O.  a  D.  663. 

0.  C,  {9586,  does  not  prevent  a  person 
who  18  the  agent  of  two  or  more  insurance 
companies  from  acting  as  the  agent  of  the 
inanred  in  order  to  obtajn  insurance  from 
a  third  insurance  company,  in  case  the  in- 
surance policy  is  in  force  when  delivered  to 
such  agent  without  acceptance  by  the  in- 
sured in  person :  Inauranee  Co.  v.  Bhoemaker, 
22  BulL  316. 

The  faot  that  an  insurance  company  issues 
a  policy  at  the  request  or  recommendation 
of  a  soliciting  agent  shows  prima  facie  that 
such  agent  has  authority  to  make  contracts 
on  behalf  of  the  insurance  company :  HiUiard 
V.  Innirance  Co.,  7  O.  N.  P.  Ml.  6  0.  D. 
(N.P.)  676. 

Where  the  premium  was  paid  to  an  in- 
Burance  broker  who  was  to  place  the  insur- 
ance, and  he  applied  to  an  agent  of  defend- 
ant who  placed  it  with  defendant,  it  was 
held  that,  G.  C,  i  9586,  providing  that  one 
who  procures  an  application  shall  be  deemed 
agent  of  the  c<nnpany,  must  be  deemed  to 
make  the  first  broker  the  agent  of  the  com- 
pany and  not  of  the  insured  the  same  as  if 
he  had  applied  to  the  company  direct,  in- 
stead of  to  an  intermediate  agent,  the  latter 
being  rather  his  agent  than  the  cunpany's 
in  such  case:  Inaunmce  Co.  v.  Provision  Co., 
13  O.  C.  C.  661,  7  O.  C.  D.  S62. 

The  purpose  of  G.  C,  §  644,  is  to  require 
all  agents,  general  agents,  sub-agents  and 
soliciting  agents  and  only  such  to  be 
licensed.  The  test  is  whether  the  person 
thus  aiding  is  acting  in  such  capacity  that 
his  act  is  the  act  of  the  company:  Connelly 
V.  Ptcfcord,  4  O.  N.  P.  {N.S.)  294,  17  O.  D. 
(N.P.)  116. 

2.    Authority  of  Agent. 

An  agent  having  the  power  to  waive  in 
vnriting  certain  printed  provisions  of  a  pol- 
icy of  insurance  has  authority  to  write  into 
such  policy  conditions  and  provisions  in  con- 
flict with  the  printed  provisions  that  he  lias 
authority  to  waive,  and  such  written  pro- 
vision will  be  held  to  be  a  waiver  in  writing 
of  any  such  printed  conditions  in  direct  con- 
flict therewith:  Bank  v  Insurance  Co.,  83 
O.  S.  309. 

Where  an  insurance  company  has  given 
authinity  to  its  agent  to  make,  execute  and 
deliver  a  policy  of  insurance,  but  has  not 
given  authority  to  such  agent  to  make  a 
later  vethai  contract  waiving  any  provision 


of  the  policy,  a  verbal  contract  undertaking 
to  waive  any  provision  of  the  policy  will 
not  bind  the  company.  But  the  company 
will  be  bound  if  with  knowledge  of  the  facts 
it  ratifies  such  act  of  the  agent;  and  this 
may  be  done  by  the  company  by  its  direct 
acts  which  show  such  ratification  or  indi- 
rectly by  conduct:  Bank  v.  In»uran<v  Co., 
83  O.  S.  SOS. 

Where  the  insurance  policy  stipulates  that 
the  violation  of  certain  of  its  provisions  will 
release  the  company  issuing  it  from  all  lia- 
bility thereon,  and  the  agent  issuing  the  pol- 
icy is  advised  of  acts  of  the  insured  claimed 
to  be  in  violation  of  such  provisions,  and 
auch  policy  is  returned  to  the  agent,  and 
the  company  is  notified  by  the  agent  of  the 
act  complained  of,  it  is  the  duty  of  the  com- 
pany to  act  within  reasonable  time  and  to 
return  nther  tiie  unearned  premium  or  the 
policy,  and  if  it  fails  to  instruct  its  agent 
within  reasonable  time  with  refermce  there- 
to and  the  agent  returns  the  policy  to  the 
insured  retainii^  for  his  principal  Ute  un- 
earned premium,  the  company  can  not  avoid 
liability  for  loss  thereafter  occurrii^  for  and 
on  account  of  the  acts  in  violation  of  such 
contract  of  which  it  had  knowledge  before 
the  return  of  the  policy:  Sonil;  v.  /nmnrnrs 
Co.,  83  0.  S.  30!). 

The  return  of  such  policy  by  the  agent, 
if  it  be  a  contract  the  agent  was  tfam  author- 
ized to  make,  will  operate  as  a  new  contract 
between  the  parties  as  of  the  date  of  its 
re-delivery :  Bank  v.  Insurance  Co.,  83  O. 
S.  309. 

An  insurance  company  issued  an  insurance 
policy  upon  a  stock  of  goods  upon  which 
property  there  was  concurrent  insurance. 
•Soon  afterwards  the  insurance  company  re- 
voked the  authority  of  such  agent,  but  did 
not  give  notice  of  this  fact  to  the  insured 
of  the  loss.  Subsequently  such  ag^t  who 
also  represented  another  insurance  company 
notified  the  insured  that  the  company  which 
had  issued  such  policy  wished  to  cancel  it; 
and  he  offered  to  effect  an  equnl  amount  of 
insurance  in  anoth^  company  and  produce 
a  r^ular  insurance  policy  in  such  other  com- 
pany. Thereupon  the  owner  of  such  goods 
believing  that  the  agent  represented  the 
original  company  surrendered  the  policy  in 
the  first  company  and  accepted  the  policy  of 
the  second  company.  A  loss  occurred  soon 
afterwards.  The  agent  then  returned  to  the 
insured  the  policy  of  the  original  company, 
but  the  insured  retained  the  policy  issued  by 
the  second  company  and  brought  suit  there- 
on. It  was  held  that  the  insured  had  a 
right  to  rely  upon  fJbe  continuance  of  the 
authority  of  the  agent  to  represent  the  first 
insurance  company  and  to  accept  such  policy 
for  cancellation;  and  that  since  such  agent 
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also  represented  the  second  insurance  com- 
pany, and  as  such  agent  delivered  the  policy 
of  the  second  insurance  company  as  a  sub- 
stitute of  the  policy  of  the  first  insurance 
company,  the  second  insurance  company  was 
liable:  Insurance  Co.  v.  Btambaugh  T.  Co., 
76  0.  S.  138.  IV  T^ongsdoTf  I  Notes,  1023. 

One  engaged  in  a  general  fire  insurance 
biuinesB,  repre8«iting  a  number  of  com- 
panies, may  be  authorized  by  an  owner  de- 
siring to  keep  his  property  insured,  to  ac- 
cept for  him  the  company's  notice  of  can- 
cellation of  an  existing  policy  and  there- 
upon to  write  the  risk  in  another  company. 
Such  authority  may  be  directly  given,  or 
may  be  inferred  from  a  course  of  dealing 
betweoi  the  parties  involving  such  transac- 
tions. But  tiiere  is  no  presumption  that 
the  agent  to  procure  a  policy  of  insuranee 
&as  aathority,  after  he  has  procured  and 
delivered  it  to  toe  insured}  to  receive  notice 
of  cancellation  and  discharge  the  policy: 
Johimn  V.  Insuranee  Co.,  66  O.  S.  6,  IV 
Loi^^orf's  Notes,  895. 

The  general  principle  that  when  a  matter 
is  entrusted  to  an  agent  he  will  be  r^pirded 
as  having  authority,  in  the  absence  of  notice 
to  the  contrary,  to  carry  the  business  to  its 
completion,  applies  to  the  agent  of  a  fire 
insurance  company,  where  policies  signed  in 
blank  are  entrusted  to  him  to  be  filled  out 
and  delivered  and  the  premiums  collected, 
and  the  policy-holder  has  no  notice  or  knowl- 
edge of  the  location  or  existence  of  any 
other  agent  of  the  company.  And  furtlier, 
under  the  general  principles  of  agency,  if 
the  company  denied  liability,  the  agent  had 
authority  to  communicate  that  fact  to  the 
policy-holder:  Stacy  v.  Insurance  Co.,  I  O. 
C.  C,  (N.S.)  441,  15  O.  C.  D.  67. 

If  the  insured  makes  a  correct  statement 
of  the  facta  to  the  insurance  agente  an  over- 
valuation made  by  such  agent  does  not  ren- 
der the  policy  invalid :  Insurance  Co.  v. 
BovoerBox,  6  O.  C.  C.  I,  3  O.  C.  D.  321. 

The  agent  of  an  insurance  company,  who 
had  full  power  in  a  large  territory  to  re- 
ceive proposals  for  insurance  against  loss  by 
fire,  to  fix  rates  of  premium,  to  receive 
moneys,  to  countersign,  issue,  renew  and  con- 
sent to  the  transfer  of  policies  of  insurance, 
signed  by  the  president  of  the  company  and 
attested  by  the  secretary,  does  not  exceed 
his  authority  in  appointing  a  sub-agent 
witiiorized  to  solicit  and  receive  applications, 
fix  rates  of  premiums  and  forward  the  ap- 
plications, on  which,  if  approved,  he,  the 
appointing  agent,  is  to  issue  policies,  in- 
Buring  against  loss  from  the  date  named  in 
the  application.  The  person  so  appointed  is 
the  agent  of  the  company  for  these  purposes, 
and  his  acts  in  this  capacity  are  the  acts  ol 
the  company.    Where  an  application  has 


been  made  to  such  sub-agent  and  such  ap- 
plication has  been  sent  to  the  office  of  the 
agent  authorized  to  issue  the  policy,  the  com- 
pany is  liable  for  a  loss  occurring  before  the 
issuing  of  the  policy  and  after  the  date 
named  in  the  application  for  the  commence- 
ment of  the  risk:  Krumm  v.  Insurance  Co., 
40  O.  S.  225,  IV  Longsdorf's  Notes,  20. 

Authority  to  an  agent  to  make  contracts 
of  insurance  and  to  issue  policies  carries 
with  it  authority  to  give  credit  for  the  pay- 
ment of  the  premiums;  unless  such  agent's 
authority  is  especially  restricted  and  notice 
of  such  restriction  is  given  to  the  insured: 
MacMne  Co.  v.  Insurance  Co.,  60  0.  S.  549, 
IV  LongsdorFs  Notes.  512. 

In  an  action  to  recover  on  a  written  ctm- 
tract  for  life  insurance  and  upw  an  altq^ed 
subsequent  verbal  modification  of  the  same, 
statements  and  represoitations  mode  by  the 
agent  who  solicited  the  policy,  prior  to  and 
contemporaneous  with  the  issue  of  the  pol- 
icy, are  inadmissible  to  vaiy,  in  any  respect, 
the  terms  of  the  written  policy.  In  the 
absence  of  proof  of  fraud  or  mistake,  such 
staionents  and  represmtations  ore  merged 
in  tile  written  contract:  Inawrance  Co.  v. 
Hook,  62  O.  8.  256,  IV  Longsdorf's  Notes. 
832. 

The  power  of  an  agent  to  waive  condi- 
tions in  a  policy  of  fire  insurance  is  not  dif- 
ferent ivom  the  same  power  in  life  insur- 
ance: Insurance  Co.  v.  Baldicin,  62  O.  S. 
368,  IV  Longsdorf's  Notes,  836  [approving 
and  following  Insurance  Co.  v.  Hook,  62  O. 
S.  256,  IV  Longsdorf's  Notes,  832], 

An  insurance  adjuster  or  "state  agent"  is 
without  authority  to  waive  a  provision  in  a 
fire  insurance  policy  that  the  same  shall  be- 
come void  in  case  of  loss  if  sworn  state- 
ments therein  referred  to  are  not  rendered 
to  the  company  within  sixty  days  after  a 
fire,  unless  such  waiver  be  indorsed  upon  or 
added  to  the  policy,  where  it  is  stipulated  in 
the  policy  that  "no  officer,  agent  or  other 
representative  of  this  company  shall  have 
power  to  waive  any  provision  or  condition  of 
this  policy  except  such,  as  by  the  terms  of 
this  policy,  may  be  the  subject  of  agreement 
indorsed  thereon  or  added  thereto":  Billings 
V.  Insurance  Co.,  2  O.  N.  P.  (N.S.)  21,  14 
O.  D.  (N.P.)  387. 

Ad  insurance  company  or  its  authorized 
agents  may  waive  by  parol  a  condition  in 
the  policy  as  to  other  insurance,  or  be 
estopped  by  acts  to  deny  the  same,  notwith- 
standing a  provision  requiring  in  such 
cases,  an  indorsement  on  or  condition  at- 
tached to  the  policy:  Kchm  v.  Insurance  Co., 
8  O.  N.  P.  542,  11  O.  D.  (N.P.)  739. 

By-laws  of  a  mutual  insurance  company 
limiting  the  agent's  powers  or  prescribing 
the  manner  or  consent  to  "other  insuranee" 


Digitized  by  Google 


esss 


nrauRAHCE  vn. 


may  be  waived,  abrogated  or  abandoned : 
Kehm  V.  Ituurance  Co.,  8  0.  N.  P.  642,  11 
O.  D.  (N.P.)  7S9. 

An  insurance  company  is  liable  for  the 
acts  of  its  agent  within  real  or  apparent 
authori^;  and  printed  instnictions  are  in- 
effectual to  limit  his  authority  if  the  com- 
pany has  in  effect  conferred  such  Authority 
or  if  it  causes  the  general  public  by  its 
conduct  to  believe  that  such  authority  has 
been  conferred:  Kehm  t.  Insurance  Co.,  8  O. 
N.  P.  542,  11  0.  D.  (N.P.)  739. 

In  a  policy  which  insures  a|^inst  loss 
from  liability  to  employes  of  the  insured 
who  may  accidentally  sustain  bodily  injury 
while  in  the  employ  of  the  insured,  "under 
circumstances  which  shall  impose  u]M>n  the 
insured  a  common  law  or  statutory  liability 
to  such  employes  by  reason  thereof,"  a  stip- 
ulation as  folloim:  "Immediate  written 
notice  shall  be  given  this  company  of  any 
accident  and  of  all  allied  injuries,  together 
with  copies  of  all  statements  made  by  em- 
ployes, and  all  other  information  in  pos- 
sessioQ  or  knowledge  of  the  insured  in  any 
way  relating  to  such  accident  or  liabili^ 
therefor,"  is  of  the  essence  of  the  contract 
and  can  not  be  waived  by  an  agent  of  the 
c<mipany  without  authority  therefor:  /iwur- 
ance  Co.  v.  Myers,  62  O.  S.  520,  IV  Longs- 
dorf's  Notes,  841. 

If  a  policy  contains  a  stipulation  that 
"no  agent  has  authority  to  waive  or  alter 
anything  in  this  policy  contained,"  and  the 
game  is  accepted  hy  the  insured,  it  is  both 
notice  to  and  an  agreement  by,  the  insured 
that  an  agent  has  no  authority  to  waive  or 
alter  anything  contained  in  the  policy:  In- 
aurance  Co.  v.  Myem,  62  O.  R.  529,  IV  Longs- 
dorfs  Notes,  841  [approving  and  following 
Insurance  Co.  T.  Hook,  82  0.  S.  256,  IV 
Longsdorf'B  Notes,  832]. 

Where  it  does  not  appear  that  a  solicitor 
of  fire  insurance  was  authorized  to  waive 
the  provision  of  the  policy  against  other  in- 
surance, or  that  the  agents  who  wrote  the 
policy  consented  to  such  a  waiver  or  had 
knowledge  that  other  insurance  had  been 
placed  on  the  same  property,  a  petition  for 
a  reformation  of  the  policy  so  as  to  provide 
for  such  waiver  will  be  denied:  McBee  v. 
Inaitrance  Co.,  11  0.  N.  P.  (N.S.)  75. 

G.  C,  S  9586,  was  not  intended  to  give  to 
a  mere  solicitor  of  insurance  all  the  powers 
of  a  general  agent,  or  to  change  the  rules  nf 
the  common  law  as  to  the  authority  of  an 
agent  to  bind  his  principal:  McBee  v.  In- 
aurance  Co.,  11  O.  N.  P.   (N.S.)  75. 

An  agent  may  waive  notice  and  proof  of 
loss,  although  the  policy  expressly  provides 
that  an  agent  has  no  such  authority :  In- 
surance Co.  V.  Danison,  38  Bull.  163  (su- 
preme court,  without  opinion). 


Policies  of  insurance  should  be  construed, 
like  ot^er  contracts,  so  as  to  give  effect  to 
the  intention  and  express  language  of  the 
parties:  Insurance  Co.  v.  Myers,  62  O.  S. 
629,  IV  Longsdorfs  Notes,  841  [approving 
and  following  West  v.  Insurance  Co.,  27 
O.  S.  1,  m  Longsdorfs  Notes,  341]. 

The  insurer  may  not  defeat  the  policy 
when  a  loss  occurs  by  denying  the  truth  of 
the  application  nor  the  authority  of  tlie 
agent,  although  he  has  transcended  his 
authority,  unless  the  insured  is  chargeable 
with  knowledge:  Insurance  Co.  v.  McOookej/, 
33  0.  S.  566,  in  LongsdorfB  Kotes.  688. 

Where  an  agent  of  an  insurance  company, 
intrusted  with  certificates  for  intermediary 
insurance  duly  signed  by  the  secretary  of 
the  company,  with  authority  to  ddiver  the 
same  to  applicants,  erases  therefrom  a  nut- 
terial  stipulation,  and  afterward  delivers  the 
same  to  an  applicant  for  insurance,  who  has 
no  knowledge  ot  the  circumstances  of  the 
erasure  or  tiie  want  of  authority  on  part  of 
the  agmt  to  make  it,  the  company  will  be 
bound  by  the  eotifleate  to  the  same  extent 
as  if  the  erasure  had  been  authorized:  In- 
surance Co.  T.  Saty,  24  O.  S.  345.  Ill 
Longsdorf's  Notes,  177. 

A  corporation  engaged  in  the  business  of 
storing  goods  for  hire  is  bound  by  a  stipula- 
tion to  effect  insurance  on  goods  stored  with 
it,  the  stipulation  being  incident  to  a  con- 
tract of  bailment  executed  in  its  name  by  an 
agent  who,  though  without  express  authority 
to  stipulate  to  insure,  is  hy  it  held  out  to 
the  public  as  authorized  to  make  contracts 
for  storage  in  the  conduct  of  its  business, 
the  bailor  acting  in  good  faith  and  wiUiout 
notice  of  any  limitation  upon  the  agent's 
authority:  Storage  Co.  v.  Cow,  74  O.  S.  284, 
IV  Longsdorf's  Notes,  1009. 

WTiere  the  agent  of  the  company,  in  fill- 
ing out  the  application  for  a  policy  of  in- 
surance against  loss  hy  burglary  or  larceny, 
construes  a  certain  question  asked  of  ap- 
plicant, to  suit  the  circumstances  of  the 
particular  case,  he  acts  for  the  company,  and 
such  company  can  not  escape  liability  on 
the  policy  on  the  ground  of  the  incorrect- 
ness of  a  statement  in  the  application,  based 
on  a  contrary  cOBStmction:  Kandar  v.  In- 
demnity Co.,  10  0.  C.  C.  (N.S.)  449,  20  O. 
C.  D.  260. 

Plaintiff  holding  property  by  title  bond 
and  entitled  to  a  deed  on  payment  of  a 
small  balance  still  due,  applied  for  insurance 
and  correctly  stated  his  title  to  the  agent 
who  informed  htm  that  he  was  owner  and 
this  was  an  unincumbered  title,  and  so  wrote 
up  the  application,  which  plaintiff  signed. 
The  application,  is  made  part  of  the  policy. 
A  fire  occurred.  It  was  held  that,  the  con- 
tract will  b«  reformed  and  relief  granted. 
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The  mistake  or  fraud  is  that  of  the  agent; 
the  plaintiff  had  a  right  to  adopt  the  agent'B 
terms  of  description:  Harria  v.  Insurance 
Co.,  1ft  O.  116,  I  Longadorfs  Kotes.  839. 

An  untrue  representation  as  to  incum- 
brances not  fraudulently  made,  and  the  facts 
■re  known  to  the  insurer's  agent,  who  wrote 
the  statement  from  his  own  knowledge  will 
not  aToid  the  poliey  though  the  insured 
adopted  and  signed  Uie  application:  /nwr- 
wtce  Oo.  r.  Harmer,  2  O.  S.  452,  I  Longs- 
dorfs  Notes,  1072. 

Fraudulent  acts  of  the  agent  within  the 
apparent  limits  of  his  authority  as  substi- 
tuting a  spurious  application  for  the  genu- 
ine, bind  his  company:  Insurance  Co.  v. 
Bahdman,  30  0.  8.  647,  III  Longsdorra 
Kotes,  564. 

False  answers  being  inserted  in  the  ap- 
plication without  the  insured's  knowledge  by 
an  agent  to  forward  applications,  the  agency 
can  not  be  shifted  to  the  insured  by  a  clause 
in  the  policy  that  the  person  procuring  the 
insurance  shall  be  deemed  agent  of  the  in- 
sured; Insurance  Co.  v.  Mclntyre,  7  Dec. 
Rep.  677,  4  Bull.  21. 

Contrary  ruled  in  case  of  a  mutual  com- 
pany: Sykora  v.  Insurance  Co.,  7  Dec.  B^. 
372,  2  Bull.  223. 

Where  the  charter  of  a  mutual  company  is 
made  obligatory  on  all  members,  and  pro- 
vides that  a  policy  on  incumbered  propertj 
shall  be  void  unless  the  incumbrance  is 
stated  in  the  written  application,  it  was 
held  that,  if  the  application  states  the  prop- 
eriy  Is  owned  in  fee  the  policy  is  void, 
though  verbal  notice  of  the  incumbrance  was 
given  to  tiie  soliciting  agent:  Smith  v.  In- 
suranee  Co.,  19  0.  S.  287,  II  Longsdorf's 
Kotes,  046. 

An  agent  to  receive  and.  forward  applica- 
tions acts  as  agent  of  the  appellant.  Notice 
to  him  is  not  notice  to  the  company:  Smith 
V.  Insurance  Co.,  19  O.  S.  287,  11  Longsdorf's 
Notes.  946. 

A  sub-agent  representing  the  company  in 
a  particular  branch  becomes  a  direct  repre- 
sentative of  the  company,  and  it  is  bound 
by.  notice  to  him  and  by  his  acts  in  such 
branch:  Insurance  Co.  v.  Eshelman,  30  0. 
S.  m,  ni  Longsdorf  s  Notes.  564. 

Where  the  assured  claimed  that  he  had 
correctly  informed  the  agent  as  to  the 
amount  of  liens  on  the  property,  and  the 
■gent  had  written  them  falsely  in  the  ap- 
plication, and  Hm  cconpany  pleads  the  falsity 
in  defense^  it  is  for  the  jury  to  say  whether 
tiie  company  had  knowledge  of  the  liens  and 
whetiier  the  insiured  was  guilty  of  fraud: 
Phillips  T.  Insurance  Co.,  13  O.  C.  C.  670, 
6  O.  C.  D.  266. 

An  agreement  by  the  dowresa  with  the 
agent  that  her  children,  tiie  heirs,  will  guard 


the  property  from  fire  pending  the  decision 
of  the  company  as  to  canceling  the  policy, 
does  not  bind  the  heirs.  She  can  not  act 
for  them:  Insurance  Co.  v.  Britton,  31  O. 
S.  488,  in  Longsdorf B  Note^  600. 

3.    Preliminary  Contract  ioith  Agent. 

In  the  absence  of  a  provision  to  the  ecm- 
trary  the  insurance  takes  effect  from  the 
time  that  the  insured  makes  a  contract  with 
the  insurance  agent  for  a  policy  of  insur- 
ance: Palm  T.  Insurance  Co.,  20  O.  529,  I 
Longadorfs  Notes,  928. 

Where  an  application  has  been  made  to 
a  sub-agent,  i^ipointed  by  a  general  agent 
and  Budh  application  has  been  sent  to  Uie 
office  of  the  agent  authorized  to  issue  the 
policy,  the  company  is  liable  for  a  loss  oc- 
curring before  the  issuing  of  the  policy  and 
after  the  date  named  in  the  application  for 
the  commencement  of  the  risk:  Krumm  v. 
Insurance  Co.,  40  0.  S.  22.5,  IV  Longsdorf's 
Notes,  20. 

The.  fact  that  the  insurance  policy  was 
not  delivered  until  after  the  loss  does  not 
relieve  the  insurance  company  from  liability 
if  the  agent  received  the  premium  or  charged 
it  to  himself  as  agent,  the  policy  was  pre- 
pared ready  for  delivery,  and  notice  givOT 
to  the  insurance  company  before  the  loss: 
Insurance  Co.  v.  Shoemaker,  22  Bull.  315. 

Where  an  agent  is  authorized  to  receive 
applications,  determine  the  character  and 
amount  of  the  risk  and  the  rate,  and  col- 
lect the  premium,  and  all  this  has  been 
done,  the  contract  is  made  and  the  risk  has 
commenced,  although  the  agent  has  no  power 
to  issue  the  policy  and  although  the  loss 
occurs  before  the  application  has  reached 
the  home  office:  Palm  v.  Insurance  Co.,  20  0. 
529,  I  Longadorfs  Notes,  923  [doubted  on 
bill  of  review  in  same  case,  Insurance  Co. 
T.  Palm,  6  O.  S.  107,  II  Longsdorfs  Notes, 
163]. 

If  a  company  has  a  general  and  known 
rule  that  until  payment  of  the  premium 
there  is  no  contract,  its  acceptance  of  a  risk 
and  drawing  up  the  policy  and  laying  it 
aside  for  the  insured  but  never  delivering  it 
will  not  be  ground  in  equity  to  decree  per- 
formance of  the  contract  if  the  premium 
was  not  paid  before  loss:  FUnt  v.  /n«urane« 
Co.,  8  O.  601,  I  Longsdorf's  Notes,  460. 

If  an  agent  is  entrusted  with  certificates 
of  preliminary  insurance,  duly  signed,  his 
alteration  thereof,  erasing  a  material 
part,  is  at  the  company's  risk,  and  binds 
it:  /nwronce  Co.  y.  KMg,  24  O.  S.  345,  III 
Longsdorfs  Notes,  177. 

It  was  questioned  if  a  condition  that  a 
policy  does  not  attach  until  the  premium  is 
paid  applies  to  preliminary  insurance  in  In- 
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turance  Co.  v.  Kelly,  24  O.  S.  34S,  Til  Loogs- 
dorf's  Notes,  177. 

A  charter  provision  that  all  contracts  of 
insurance  shall  be  signed  by  the  president 
and  attested  hy  the  secretary  does  not  pre- 
vent the  defmdant  showing  a  parol  agree- 
ment that  the  policy  shall  only  cover  part 
of  the  property  and  be  released  as  to  the  rest : 
Hallid<n/  T.  Insurance  Co.,  7  Dec.  Rep.  134, 
1  BuU.  ZS0. 

An  agent  irith  power  to  make  and  renew 
inBiurance  and  assoit  to  transfers  can  make 
a  binding  oral  contract  that  a  polic>'  to  a 
mortgagee  assigned  by  him  to  a  buyer  of 
the  property,  the  mortgage  being  paid,  shall 
have  the  force  of  a  new  policy  to  the  buyer: 
Inaurance  Co.  v.  WaU,  31  0.  S.  628,  III 
Longsdorfs  Notes,  614  [afOrming  WaU  v. 
IiwuroMce  Co.,  7  Dec         408,  2  BulL  333]. 

4.    Oompen»at%on  of  Agent. 

Where  it  is  agreed  between  a  life  inaur- 
ance agent  and  another  that  n  commi»nion 
shall  be  paid  to  him  on  the  "flrst  install- 
ment of  premium"  received  from  one  recom- 
mended to  the  agency  by  him,  the  contract 
will  be  construed  to  mean  that  a  commis- 
sion is  to  be  paid  on  the  first  annunl  pre- 
mium paid,  where  it  appears  that  the  minils 
of  the  parties  met  on  that  basis:  Connelly 
V.  Pickard,  4  O.  N.  P.  (N.S.)  294,  17  0.  D. 
(N.P.)  116, 

Under  a  divisible  contract  for  the  sale 
and  transfer  of  an  insurance  busine»a  to 
A,  providing  that  the  vendor  should  not 
solicit  business  in  the  future  for  any  out- 
side company,  the  only  right  accruing  to  A 
through  t^e  failure  of  the  vendor  to  abide 
1^  such  provision  is  a  claim  for  compensa* 
tion  in  damages  for  the  amount  of  business 
diverted  from  the  agency.  In  such  a  case, 
it  is  for  the  jury  to  say,  in  fixing  the  dam- 
ages to  be  recovered  whether  the  commis- 
sioners which  went  to  an  outside  company 
wonld  have  gone  to  A  in  tiie  absence  of  ef- 
forts of  the  vendor  to  divert  them;  Potver 
V.  Brown,  2  O.  0.  C.  (N.S.)  320,  15  0.  C. 
D.  420. 

A  general  life  insurance  company's  general 
agent  for  a  specified  territory,  whose  com- 
pensation is  to  be  by  commissions  on  poli- 
cies procured  by  him  or  his  sub-agents  em- 
ployed by  him,  but  the  compensation  is  sub- 
ject to  certain  conditions  expressed  in  the 
contract  of  employment,  can  not  give  to  a 
sub-agent  any  greater  right  to  his  compensa- 
tion than  he  himself  had.  IJis  contract  with 
the  local  agent  is  subject  to  the  conditions 
of  his  own  contract:  Insurance  Co.  v.  Hest- 
herg,  27  O.  S.  303,  III  Longsdorfs  Xotes, 
366. 


An  agent's  right  to  continued  commissions 
is  ended  by  his  resignation.  Acceptance  of 
the  resignation  to  take  effect  when  he  bal- 
anced bis  accounts  does  not  prolong  bis  term, 
for  that  is  his  duty:  Moses  v.  Imuranoe  Co., 
7  Dec.  Rep.  609,  4  Bull.  214. 

An  appointment  of  a  general  agent  for  a 
state  is  not  exclusive,  and  the  company  may 
appoint  other  general  agents,  but  if  the 
latter's  operations  materially  lessen  the  first 
agent's  advantages  under  his  contract,  he 
may  terminate  it,  or  have  an  action  for  dam- 
ages:  Myers  v.  Insurance  Co.,  3  Dec.  Rep. 
490,  g  Am.  L.  Reg.  (N.S.)  82. 

A  general  agency  for  a  life  insurance  com- 
pany, in  which  no  time  is  fixed,  is  revocable, 
like  any  other  agency,  at  the  will  of  either 
party.  If  there  is  a  right  to  commissions 
on  renewals,  a  revocation  is  subject  to  dam- 
ages. But  infidelity  of  the  agent  to  the 
company,  as  by  knowingly  employing  incom- 
petent medical  examiners;  persuading  policy- 
holders to  change  into  other  companies;  not 
giving  sufficient  time  to  the  company's  busi- 
ness, etc.,  destroys  the  rights  in  such  re- 
newal, as  does  also  an  abandonment  by  the 
agent  of  a  substantial  part  of  the  business, 
unless  assent*^  to  by  the  company.  If 
there  is  a  right  to  commissions  on  renew* 
a  Is  as  long  as  collected  by  the  agent  he 
must  be  ready  and  willing  to  collect,  other- 
wise he  loses  the  right  His  abandonment  of 
soliciting  new  insurances  is  ground  to  termi- 
nate this  right,  as  well  as  the  agency  for 
other  purposes;  but  if  the  company  fail  to 
discharge  him  for  tiiis,  and  he  continued  to 
collect  renewals  with  its  assent,  his  ri^ts 
therein  continued:  Myers  T.  Insurance  Co., 
3  Dee.  Rep.  400,  9  Am.  L.  Reg.  82. 

Damages  for  refusal  to  allow  commissions 
on  renewals  are  conjectural,  because  tbe  in- 
sured may  refuse  to  renew,  and  may  drop 
bis  insurance;  but  the  jury  may  resort  to 
estimates  furnished  of  the  probabilities  of 
the  number  dropped ;  Myers  T.  Insurance  Co^ 
3  Dec.  Rep.  490,  9  Am.  L.  Reg.  (N.S.)  82. 

A  contract  employing  an  insurance  agent, 
fixing  no  term,  the  compensation  to  he  a 
commission  of  2S  per  cent  on  all  first  pre- 
miums collected  by  them  and  10  per  cent, 
for  each  n«ct  four  years*  renewal,  it  was 
held  that,  the  agrat  can  not  recover  com- 
missions on  renewals  after  the  company  has 
terminated  the  agency:  Trimble  v.  Insuranct 
Co.,  g  Dec.  Rep.  414,  13  BulL  100,  10  Dec. 
Rep.  533,  22  Bull.  37  [afilrmed,  without  opin- 
ion. Insurance  Co.  v.  Trimble,  21  Bull.  67]. 

5.   Purchase  of  Agenoy. 

The  purchaser  of  a  fire  insurance  agency, 
with  a  covenant  that  the  vendors  will  not 
engage  in  a  competitive  business  for  a  period 
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of  years,  can  not  bind  by  a  cuetom  ai  to  the 
contool  of  information  with  reference  to  ex- 
piration of  policies,  and  thereby  restrict  the 
rights  of  others  who  were  not  parties  to  the 
craitract  of  purchase  and  sale:  Bry»on-B€d- 
well-Brubacher  Co.  t.  Archer,  1  O.  C.  0.  A. 
305  [affirmed  by  supreme  court,  wltiiont 
opinion,  Bryttm-BedtoeU-Brubacher  Co.  t. 
Archer,  80  0.  S.  — ]. 

E.  Policy. 
1.  Form. 
(a)    Oral  Contractu. 

A  valid  contract  of  insurance  may  be 
made  by  parol,  when  not  forbidden  by 
statute  or  a  provision  of  the  compftny's 
charter  which  has  been  brought  to  the 
knowledge  of  the  other  contracting  party; 
and,  as  in  other  cases  of  parol  contracts,  the 
assent  of  the  parties  to  the  terms  of  the 
agreonent  may  be  shown  by  their  acts  and 
the  attending  circumstances,  as  well  as  by 
the  words  they  have  employed:  Machine  Co. 
V.  Insurance  Co.,  50  O.  S.  549,  IV  Longs- 
dorf's  Notes,  512. 

See  to  the  same  effect,  Insurance  Co.  v. 
Kelly,  24  0.  S.  345,  III .  Longsdorf 's  Notes, 
177;  Insurance  Co.  v.  Wall,. 31  0.  S.  628, 
III  Longsdorf's  Notes,  614;  Insurance  Co.  v. 
Whitman,  75  O.  S.  312,  IV  Longsdorf's 
Notes,  1017;  Bartels  v.  Insurance  Co.,  15 
O.  D.  (N.P.)  452,  2  O.  L.  R.  408. 

Verbal  agreements  of  insurance  are  not 
invalid:  Insurance  Co.  v.  Kelly,  24  O.  S. 
34S,  III  Longsdorrs  Notes,  177  [overruling 
Oockerill  T.  Insurance  Co.,  16  O.  148,  I 
Longsdorfs  Notes,  757]. 

Parol  contracts  of  insurance  are  valid  and 
may  be  enforced  at  law  or  in  equity:  Bar- 
tels T.  Insurance  Co.,  16  0.  D.  (N.P.}  452, 
2  O.  L.  K.  408. 

A  verbal  promise  that  an  insurance  policy 
shall  cover  certain  property,  which  promise 
led  up  to  and  was  used  to  induce  the  mak- 
ing of  the  contract  may  be  shown  where  the 
policy  does  not  definitely  express  the  same: 
Insurance  Co.  v.  Walrath,  17  O.  0.  C.  509, 
9  O.  C.  D.  690. 

Upon  the  delivery  of  a  policy  pursuant  to 
an  oral  contract  for  insurance,  the  policy 
relates  back  to  the  date  of  the  oral  contract : 
Bennett  T.  Insurance  Co.,  II  Dec.  Rep.  420, 
27  Bull.  15. 

In  an  early  Ohio  case,  since  overruled,  it 
was  held  that  the  policy  of  insurance  must 
be  in  writing;  and  that  verbal  waivers  of 
conditions  or  forfeitures  had  no  legal  ^ect: 
Cooherill  v.  Insurance  Co.,  16  O.  148,  I 
Longsdorf's  Notes,  757. 

If  a  policy  has  been  assigned  together 
with  the  property  upon  which  it  was  taken. 


an  oral  agreement  that  such  policy  shall 
have  tiie  effect  of  a  new  policy  is  valid  and 
binding:  Insurance  Co.  t.  Wall,  31  O.  S, 
028,  lU  Longsdorfs  Notes.  614. 

In  the  absence  of  specific  restrictions 
upon  the  power  of  the  agent  an  oral  agree- 
ment of  an  insurance  agent  within  the  scope 
of  his  authority  is  binding  upon  the  insur- 
ance company:  Insurance  Co.  v.  Wall,  31  0. 
S.  628,  III  Longsdorf's  Notes,  614. 

A  parol  contract  of  insurance,  as  diH- 
tinguished  from  a  parol  agreement  to  issue 
a  policy,  must  not  be  executory,  but  must 
take  effect  in  praeaenti :  Insurance  Co.  v. 
Whitman,  75  O.  S.  312,  IV  Longsdorf's 
Notes,  1017. 

In  order  to  establish  tlie  relation  of  in- 
surer and  insured  in  parol,  as  existing  be- 
fore the  delivery  of  the  policy,  the  plaintiff 
must  do  so  by  full  and  clear  proof:  Insur- 
ance Co.  v.  Whitman,  75  O.  S.  312,  IV  Longs- 
dorfs  Notes,  1017. 

In  the  absence  of  such  stipulation  in  the 
application  or  policy  as  makes  the  actual 
delivery  of  the  policy  a  condition  precedent 
to  the  consummation  of  the  contract  of  in- 
surance, the  actual  delivery  or  non-delivery 
of  the  policy  is  not  of  itself  conclusive  evi- 
dence of  the  completion  of  the  contract  of 
insurance;  but  the  unconditional  acceptance 
of  the  application  by  the  insurer  ir  a  con- 
summation of  tlie  contract :  Insurance  Co, 
V.  Whitman,  75  0.  S.  312,  IV  Longsdorf's 
Notes,  1017. 

Where  there  is  no  oral  agreement  for  in- 
surance prior  to  the  policy,  if  a  policy  has 
been  executed  in  form,  but  has  not  passed 
out  of  the  possession  of  the'  insurer  or  his 
agent  and  no  payment  of  premium  has  been 
mad^  the  contract  is  prima  facie  incomplete: 
and  the  burden  is  upon  the  party  who  as- 
serts that  there  is  a  contract,  to  show  that 
the  polity  became  operative  by  the  inten- 
tion of  botii  parUes:  Insurance  Co.  v.  Whit- 
man, 76  O.  S.  312,  IV  Ix>ngsdorrs  Notes, 
1017. 

Where,  there  being  no  oral  agreement  for 
insurance  to  take  effect  prior  to  the  issue 
of  the  policy  upon  an  application  for  in- 
surance at  less  than  the  regular  rate,  an 
agent  wrote  up  and  countersigned  a  policy 
and,  without  parting  with  Uie  possession 
thereof,  wrote  to  the  applicant  tiiat  he  had 
"issued"  a  policy,  but  would  hold  the  same 
until  he  should  have  time  to  hear  from  his 
company,  and  the  company  thereafter  re- 
jected the  ride,  and  the  agent  forwarded 
the  policy  to  the  company,  these  facts  con- 
stitute no  proof  of  a  consummated  contract 
of  insurance,  although  the  applicant  may 
not  have  received  notice  of  the  refusal  of 
the  risk:  Insurance  Co.  v.  Whitman,  75  O. 
S.  312,  IV  Longsdorf's  Notes,  1017. 
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The  fact  that  the  charter  of  an  insurance 
QOBipany  prorides  that  policies  of  Insnranee 
shall  be  signed  hj  the  president  and  at- 
tested by  the  secretary  and  ^all  take  effect 
when  so  executed,  does  not  render  oral 
agreanents  for  insurance  or  for  the  modiflca- 
Uon  of  existing  insurance  policies  invalid: 
BaUiday  v.  Ituuranee  Co.,  7  Dec.  Rep.  193, 
1  BulL  286. 

O.  C,  1 9687,  refers  to  tiie  final  policy  and 
not  to  the  preliminary  contract:  Nortel*  V. 
Inturance  Co.,  15  O.  D.  (N.P.)  452,  2  0.  L. 
S.  408. 

An  inBurance  company  will  not  be  com- 
pelled to  issue  a  policy  unless  the  proof  is 
clear  that  the  contract  to  do  so  was  c(»n- 
plete:  Neville  v.  Insurance  Co.,  10  O.  462, 
I  Longsdorf's  Kotes,  889. 

(b)    Preliminary  Oral  Modifications. 

A  general  agent  of  a  fire  insurance  com- 
pany may  make  a  preliminary  contract  of 
insurance  which  is  binding  upon  the  insur- 
ance CMupsny;  but  if  he  represents  several 
companies  he  must  in  some  way  designate 
the  company  for  whidi  he  coutracts  in  order 
to  bind  it.  It  is  not,  however,  necessary 
that  he  give  notice  to  such  company  of  such 
designation:  Insurance  Co.  t.  Bennett,  1  O. 
N.  P.  71,  1  O.  D.  (N.P.)  90. 

An  agent  antiiorised  to  nuke  contracts  of 
fire  insurance  and  issue  policies,  may  waive 
payment  in  cash  of  the  premiums,  and  give 
time  for  their  payment,  unless  there  are  re- 
strictions  upon  his  authority  of  which  the 
insured  hss  notice;  and  such  waiver  may 
be  express  or  implied:  Machine  Co.  v.  In- 
surance Co.,  50  O.  8.  649,  IV  Longsdorf's 
Notes,  612. 

Wlwn  nothing  is  said  in  the  negotiations 
about  special  rates  of  insurance,  or  special 
conditions  of  the  policy,  it  will  be  presumed 
tiiat  those  whidb  were  usual  and  customary 
wwe  intended;  Machine  Co.  v.  Insurance 
Co.,  60  0.  S.  640,  IV  LongsdorTs  Notes,  612. 

In  an  action  to  recover  on  a  written  con- 
tract for  life  insurance  and  upon  an  allied 
subsequent  verbal  modification  of  the  same, 
statements  and  representations  made  by  the 
agent  who  solicited  the  policy,  prior  to  and 
contemporaneous  with  the  issue  of  the  pol- 
icy, are  inadmissible  to  vary,  in  any  respect, 
the  terms  of  the  written  policy.  In  the  ab- 
sence of  proof  of  fraud  or  mistake,  such 
statements  and  representations  are  merged 
in  the  written  contract:  Insurance  Co.  v. 
Book,  62  O.  S.  26«.  IV  Longsdorf's  Notes, 
832. 

A  policy  under  seal  may  be  modified  by 
indorsement  not  under  seal:  Gates  v.  In- 
surance Co.,  6  Dec.  Jtvp.  313,  4  Am.  U  Rec. 
395. 


If  the  charter  gives  the  company  power  to 
do  "all  things  relative  to  the  object  of  the 
association,"  a  later  clause  that  rontraets 
of  insurance  shall  be  signed  by  the  president 
will  be  confined  to  the  final  instrument^  uid 
will  not  disable  the  compaay  to  onthorixe  an 
agent  to  make  prdiminary  contracts  of  in- 
surance: /twuronoe  Co.  v.  Kelly,  24  O.  S. 
346,  in  Longsdorfs  Notes,  177. 

Agreements,  acts  and  ctmduct  of  the 
parties  occurring  prior  to  and  contempo- 
raneously with  the  delivery  of  the  policy,  and 
inconsistent  with  the  terms  thereof,  arc 
merged  in  tiie  written  contract  and  are 
available  only  in  an  equitable  proceeding  to 
reform  the  contract.  Reformation  may  be 
sought  in  a  reply,  together  with  a  cause  of 
action  for  judgment,  after  the  policy  is  re- 
formed: Kehm  V.  Insurance  Co.,  8  O.  N.  P. 
542,  11  O.  D.  (N.P.)  789. 

Both  the  insurer  and  assured  are  con- 
clusively presumed  to  know  and  understand 
all  the  provisions  of  a  fire  insurance  policy 
which  is  issued  by  the  former  and  accept^ 
by  the  latter;  and  in  an  action  thereunder 
by  the  assured  to  recover  for  a  loss  covered 
thereby,  he  must  stand  or  fall  by  its  terms, 
in  the  absence  of  fraud  or  mutual  mistake, 
or  other  circumstances  which  will  effect  an 
estoppel:  Billings  v.  Insurance  Co.,  2  O.  N. 
P.  (N.S.)  21,  14  O.  D.  (N.P.)  387. 

A  policy  on  tobacco  in  a  five-storj-  build- 
ing, No.  19,  H  street,  occupied  as  a' tobacco 
factory  connected  by  wooden  bridges  from 
the  upper  story,  being  ind^nite,  may  be 
shown  hy  parol  to  include  tobacco  in  the 
upper  story  of  another  building  fronting  on 
another  street  and  connected  by  wooden 
bridges:  Harris  V.  Insurance  Co.,  13  Dec. 
Rep.  699,  1  C.  S.  0.  R.  381. 

2.   Delivery  of  PoUoy. 

Where  there  is  no  oral  agreement  for 
insurance  prior  to  the  policy,  if  a  poli^  has 
been  executed  in  form,  but  has  not  pniMnil 
out  of  the  possession  of  the  insurer  or  his 
agent  and  no  payment  of  premium  has  been 
mode  the  contract  is  prima  facie  ino<nnplete, 
and  the  burden  is  upon  the  party  who  asaerts 
that  there  is  a  contract  to  show  that  the 
policy  became  operative  by  the  intention  of 
both  parties:  Insurance  Co.  v.  Whitman,  75 
0.  S.  312,  IV  Longsdorf's  Notes,  1017. 

The  payment  of  the  agreed  premium  to 
the  company,  nor  the  delivery  of  the  policy 
to  the  insured  before  the  loss  are  not  eon- 
ditions  precedent  to  the  taking  effect  of  the 
policy:  Johnson  v.  Insurance  Co.,  66  O.  S. 
6,  IV  Longsdorfs  Notes,  896. 

In  determining  whether  there  has  been  a 
delivery  of  a  policy,  effect  will  be  given  to 
tlie  intention  of  the  parties,  and  whai  the 
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terniB  of  an  executed  policy  have  been  uncon- 
ditionally accepted  by  the  iuBured,  and  it 
hu  thereafter  been  treated  aa  in  force  by 
the  parties,  its  delivery  will  be  r^;arded  as 
complete,  though  It  lemain  in  the  hands  of 
the  insurer's  agent:  MaoMne  Co.  t.  /fWunmoB 
Co.,  60  O.  8.  640.  IV  Longsdorfs  Notes,  612. 

Where  an  application  has  been  made  to  a 
sub-agent,  appointed  by  a  general  agent 
and  suoh  application  has  been  wmt  to  the 
office  of  the  agent  authorized  to  issue  the 
policy,  the  company  is  liable  for  a  loss  occur- 
ring before  the  issuing  of  the  policy  and 
after  the  date  named  in  the  application  for 
the  commencement  of  the  risk:  Kntmm  t. 
Inturance  Co.,  40  O.  S.  226,  IV  Longsdorfs 
Notes,  20. 

In  the  absence  of  a  provieion  to  the  con- 
trary the  insurance  takes  effect  from  the 
time  that  the  insured  makes  a  contract,  with 
the  insurance  agent  for  a  policy  of  insur- 
ance: Palm  T.  Insurance  Co^  20  O.  620,  I 
Longsdorfs  Kotes,  923. 

The  fact  that  the  insurance  policy  was 
not  delivered  until  after  the  loss  does  not 
relieve  the  insurance  company  from  liability 
if  the  agent  received  the  pronium  or  charged 
it  to  himself  as  agent,  the  policy  was  pre- 
pared ready  for  delivery,  and  notice  s^ven 
to  the  insurance  ctunpany  before  the  loss: 
JfMunmcs  Co.  T.  8ho^nak«r,  22  Bull.  316. 

Where  the  agrait  of  several  fife  insurance 
companies  agrees  to  insure  certain  property 
at  a  given  rate  without  naming  the  company 
in  which  he  will  place  the  risk,  and  tiiere- 
upon  such  agent  writes  the  policy  in  one  of 
hia  companies,  the  fact  that  the  policy  is 
not  delivered  to  the  assured,  is  not  sufficient 
to  relieve  the  company  from  liability  thereon. 
Nor  is  the  company  relieved  by  the  fact  that 
no  company  was  named  between  agent  and 
the  assured:  Insurance  Co.  v.  Plato,  3  O. 
G.  C  (N.8.)  207,  18  O.  0.  D.  36. 

0.  C,  1 0577  and  the  following  sections 
apply  only  to  cases  in  which  the  policy  of 
insurance  is  cancelled  upon  the  written 
request  of  the  person  who  has  insured. 
Tbey  do  not  apply  to  cases  in  which  the 
policies  were  canceled  by  the  voluntary 
action  of  the  insnrance  company:  Inaurmtoe 
Co.  T.  Brtcheiaon,  60  0.  S.  642,  IV  Longs- 
dorfs Notes,  612. 

The  parties  to  a  contract  of  insurance 
are  free  to  fix  the  terme  and  eondithnta 
upon  which  a  policy  may  be  canceled  by  the 
company ;  but  when  the  insurance  is 
terminated  upon  the  request  of  the  person 
insured,  the  parties  must  comply  with  G.  C, 
19677  and  the  following  seetloms:  Inauranee 


Co.  V.  Breckeiaen,  50  O.  S.  542,   IV  Longs- 
dorfs Notes,  512. 

A  contract  of  insurance  provided  as 
follows;  "This  insurance  may  be  termin- 
ated at  any  time  at  the  request  of  the 
assured,  upon  the  payment  of  any  assess- 
ments that  may  be  due  and  unpaid.  The 
insurance  may  also  be  terminated  at  any 
time  at  the  option  of  the  company,  on 
giving  notice  to  that  effect,  and  when  the 
assured  shall  have  paid  the  proportion  of 
losses  and  expenses  due  the  company  undw 
the  provisions  of  this  policy,  at  the  date  of 
such  cancellation,  the  premium  note  shall 
be  surrendered."  It  was  held  that  the  policy 
was  canceled  and  the  insurance  terminated 
by  the  giving  of  notice  of  cancellation  by 
the  company  to  the  assured;  and  that  the 
return  of  unearned  pr^nium  was  not  a  con- 
dition precedent  to  such  cancellation:  /n«ur- 
once  Co.  v.  Breckeiaen,  50  O.  S.  542,  IV 
Longsdorfs  Notes,  512. 

One  engaged  in  a  general  fire  insurance 
business,  representing  a  number  of  com- 
panies, may  be  authorized  by  an  owner 
desiring  to  keep  his  property  insured  to- 
accept  for  him  the  company's  notice  of  can- 
cellation of  an  existing  policy  and  there- 
upon, to  write  the  risk  in  another  company. 
Such  authority  may  l>e  directly  given  or 
may  be  inferred  from  a  course  of  dealing 
between  the  parties  involving  such  trans- 
actions. But  there  is  no  presumption  that 
the  agent  to  procure  a  policy  of  insurance 
has  authority  after  he  has  procured  and 
delivered  it  to  the  insured,  to  receive  notice 
of  cancellation  and  discharge  the  policy: 
Johnson  V.  Insurance  Co.,  66  O.  8.  6,  IV 
Longsdorfs  Notes,  896. 

6.  C,  { 9577,  does  not  change  the  char- 
acter of  the  contract  until  advantage  is 
taken  of  the  option  to  cancel  the  policy 
and  to  have  the  premium  refunded;  and 
imtil  such  option  is  exercised  the  company 
is  not  indited  to  the  insured  for  such 
premium:  Insurance  Co.  v.  Oo^p^Har,  88 
O.  8.  660,  in  Longsdorfs  Notes,  998  [af- 
firming Ineurancis  Co.  v.  Ca/ppt^^,  8  Dee. 
Rep.  493,  8  Bull.  247] ;  French  t.  Inawramae 
Co.,  12  0.  D.  (N,P.)  188. 

The  fact  that  (me  ia  insured  in  a  mutual 
insurance  company,  has  cancelled  his  poli^ 
and  received  his  pronlimi  note  does  not 
relieve  him  from  liability  for  assessments, 
for  debts  of  the  company  vhioh  woe  in- 
curred while  he  was  a  member:  BvBing  v. 
Rote,  76  O.  S.  366,  IV  Longsdorfs  Notes, 
1017. 

An  option  to  cancel  the  insnranoe  <m  notice 
and  tendering  back  a  pro  rnto  proportion 
of  the  premium,  may  be  exercised  on  non- 
payment of  a  note  for  the  premium  when 
due,  and  if  the  company  has  the  note,  it  la 
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not  necessary  to  tender  back  in  cash  a 
proportion  of  the  premium  or  credit  it  on 
the  note.  The  note  is  thereafter  subject  to 
such  credit:  Little  v.  Insurance  Co.,  38  0. 
S.  110,  III  Longsdorf'B  Xotea,  959  [affirming 
Little  V.  Insurance  Co.,  5  Dec  Rep.  285,  4 
Am.  L.  Rec.  228]. 

Where  the  method  of  canceling  a  policy 
provided  therein  was  not  pursued,  but  the 
assured  had  handed  it  to  the  agent  to  be 
considered  as  canceled  only  when  the  risk 
was  placed  in  another  company,  which  was 
not  done,  the  want  of  authority  in  the  agent 
to  make  such  condition  is  inmiaterial.  A 
consent  cancellation  must  be  accepted  with 
the  conditions  or  not  at  all:  Insurance  Co.  t. 
Leonard,  9  O.  C.  C.  46,  6  O.  C.  D.  49. 

A  reeeiration  of  a  right  to  cancel  for 
increase  of  risk  "or  any .  other  cause"  does 
not  restrict  cancellation  to  increase  of  ri^, 
and  non-payment  of  premium  is  sufficient 
ground:  Coddington  y.  Inaurance  Co^  3  Dec. 
Rep.  291,  1  Gaz.  108. 

The  reserved  r^t  to  terminate  inauranoe 
and  return  unearned  premium  is  legal.  The 
exercise  of  such  right  is  no  defmse  to  the 
surety  on  the  premium  note:  Irwin  t.  Insur- 
ance Co.,  13  Dec  Rep.  43,  2  D.  68  [affirming 
Insurance  Co.  v.  Irtoin,  12  Dec.  Rep.  714,  1 
D.  430]. 

A  proposal  by  the  insured  for  eanoellation 
of  the  old  policy  and  issuance  of  a  new  .one 
for  longer  time  must  be  accepted  or  rejected 
in  its  entirety,  and  does  not  authorize  the 
insurer  to  cancel  the  existing  policy : 
Wilkins  v.  Insurance  Co.,  30  O.  S.  317,  III 
Longsdorf's  Notes,  632  [reversing  Wilkins  T. 
Insurance  Co.,  13  Dec.  Rep.  592,  1  C.  S.  C.  R. 
349,  13  Dec  Rep.  856,  2  C.  K.  C.  R.  204]. 

That  the  policy  is  issued  on  a  forged 
application  substituted  by  the  agent  for  a 
genuine  one,  is  no  ground  for  resciBsion  after 
death  of  the  insured,  though  not  discovered 
until  then,  for  he  can  not  be  put  in  statu 
quo:  Insurance  Co.  V.  Eshelman,  30  O.  8. 
647,  III  Longsdorf'B  Notes,  654. 

Cancellation  of  a  policy  for  non-payment 
of  a  note  given  for  tlie  premium  is  complete 
without  return  of  the  note,  for  since  the 
premium  during  the  currency  of  the  note 
is  unpaid,  it  can  be  held  for  that:  Coddmg- 
ton  V.  Insurance  Co.,  3  Dec  Rep.  291.  1 
Gaz.  108. 

An  agent's  statement  that  a  five-year 
policy  is  from  year  to  year,  and  can  be 
terminated  by  refusal  to  pay  inBtallments 
on  the  premium  note,  is  a  mere  opinion  and 
no  defense  to  the  note :  Insurance  Co.  T. 
Sorter,  4  Dec.  Rep.  226,  1  dev.  L.  Rep.  133. 

When  a  contract  between  two  insurance 
companies,  by  which  one  undertakes  to 
reinsure  certain  policies  issued  by  the  other, 
contains  a  condition  that  "the  insurance 


may  also  be,  at  any  time,  terminated  at  the 
option  of  the  company,  by  giving  notice  to 
that  effect,  and  refunding  a  ratable  propor- 
tion of  the  premium  for  the  une^ired  term 
of  the  policy,"  such  contract  is  not  separable 
and  applies  to  the  entire  reinsurance  and 
would  not  allow  of  the  canceling  of  any 
one  policy  and  the  return  of  the  premium 
thereon :  Insurance  Co.  v.  Insurance  Co.,  13 
O.  D.  (N.P.)  226.   See  also  Contracts. 

F.  OoNTBiBunoif  BcrmcEN  Insuuss. 

A  policy  of  insurance  on  a  building  against 
loss  or  damage  by  fire,  reserved  to  the 
insurer  the  right  to  repair  or  r^uild  upon 
giving  notice  of  such  intention  within  ninety 
days  after  proof  of  loss.  After  such  proof 
the  insurer  served  notice  of  itt  intoition  to 
rebuild,  "acting  jointly  with  other  insurance 
companiM  claiming  to  be  interested."  At 
the  time  of  the  fire  and  of  this  notice,  there 
were  ten  separate  policies,  in  aa  m«ny 
different  companies,  upon  the  same  building; 
eight  of  which  served  like  notices,  severally 
signed  by  the  company  serving  them.  Before 
the  time  expired  to  rebuild,  but  while  these 
insurers  were  taking  steps  for  that  purpose 
the  plaintiff  compromised  and  settled  with 
all  said  companies  so  electing  to  rdniUd, 
except  defendant,  and  rdeased  each  of  them 
from  all  liability,  receiving  for  such  release 
an  amount  of  money  in  the  aggr^^ate  much 
less  than  the  amount  of  these  policies.  The 
defendant's  policy  had  this  condition:  "In 
no  case  shall  the  claim  be  for  a  greater  sum 
than  the  actual  damages  to  or  cash  value 
of  the  property  at  the  time  of  the  fire;  nor 
shall  the  assured  be  entitled  to  recover  of 
this  company  in  a  greater  proportion  of  the 
loss  or  damage  than  the  amount  hereby 
insured  bears  to  the  whole  sum  insured  on 
said  property,  whether  such  other  insurance 
be  by  specific,  or  by  general,  or  floating 
policies,  and  without  reference  to  the  solvency 
or  liability  of  other  insurance."    It  was  held 

( 1 )  that  the  liability  of  the  defendant  on  its 
[Kilicy  as  a  money  indemnity  for  loss  or 
damage  by  fire  was  by  above  quoted  con- 
dition in  its  policy,  several  and  not  joint; 

(2)  that  the  service  by  defendant  of  its  inten- 
tion to  rebuild,  acting  jointly  with  the  other 
companies,  having  like  concurrent  insurance, 
and  serving  like  notices,  converted  the 
respective  policies  from  contracts  for  a 
money  indemnity  into  contracts  of  indem- 
nity, payable  in  repairing  or  rebuilding,  to 
be  performed  in  the  time  named  in  the 
within  a  reasonable  time.  (3)  Upon  such 
conversion  by  the  election  oif  the  insurer*, 
their  liability  for  failure  to  rd>uild  is  sev- 
eral, and  not  joint,  unless  this  several  lia- 
bility was,  by  agreement  with  plaintiff,  con- 
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verted  into  a  joint  liability.  The  serrice  of 
the  notieei  did  not  operate  to  ohange  the 
terms  of  tiiii  polioj.  Hence  tlie  plaintiff  may 
recover  on  thii  policy  ench  Bhare  of  the  whole 
damage  as  the  sum  inrared  bears  to  ihe  whole 
amount  insured  without  referoice  to  the  sol- 
vtacj  or  liabUi^  of  other  insurance.  (4) 
That  after  the  policy  has  been  thus  converted 
into  a  building  contract,  the  insured  might 
settle  and  compromise  with  any  of  the 
ewnpanies  thus  bound  to  rebuild  without 
releasing  the  others  from  such  proportion- 
ate share  of  Bueh  loss  as  their  policies 
bore  to  tiie  aggregate  insurance.  <S)  That 
in  ascertaining  defendant's  proportionate 
share  of  the  ientire  loss,  referoice  must  be 
had  to  the  aggregate  insurance  without 
regard  to  the  fact  that  some  of  the  com- 
panies had  been  settled  with  for  a  less  sum 
than  they  were  liable  for,  or  that  others  did 
not  elect  to  rebuild,  or  were  inaolTent  or 
not  liable:  Good  v.  Insurance  Co.,  43  O.  S. 
394,  IV  Longsdorf'B  Notes,  173. 

The  owner  of  a  stock  of  goods  who  has 
them  insured  in  two  different  companies  is 
entitled,  in  case  the  goods  are  burned,  to 
recover  a  judgment  for  the  full  amount  of 
goods  destroyed,  which  judgment  must  not 
exceed  the  amount  of  the  policy  issued  by 
each  or  both  of  said  companies;  and  the 
fact  that  he  has  recovered  judgment  against 
one  of  the  companies,  is  no  defense  in  a  suit 
by  the  insured  against  the  other  company. 
When  one  of  said  judgments  and  the  costs 
of  both  suits  have  been  fully  paid,  it 
operates  as  a  satisfaction  to  the  extent  of 
the  amount  paid  on  the  judgment  as  to 
both  judgments:  Insurance  Go.  v.  Sample, 
2  O.  N.  P.  {N.S.)  629,  15  0.  D.  (N.P.) 
421  [affirmed,  without  opinion,  Sample  v. 
/naunmee  Co.,  76  O.  8.  677]. 

In  an  action  by  a  niimba  of  flre  insur- 
ance conqianies  to  cancel  policies  and  set 
aside  an  appraisement  and  award  on  the 
ground  that  the  loss  as  returned  was 
excessive  by  reason  of  fraudulent  representa- 
tions as  to  the  amount  of  goods  destroyed, 
the  fact  that  the  Interests  of  the  insurance 
companies  were  several  and  their  policies 
were  issued  for  separate  considerations  and 
were  of  different  classes  does  not  raider  the 
action  several  or  presmt  a  misjoinder  of 
parties  plaintiff,  where  the  primary  relief 
sought  is  the  cancellation  of  the  award: 
Michael  V.  Security  Insurance  Co.,  0  O.  N.  P. 
{N.S.)  401,  18  O.  D.  (N.P.)  530. 

Where  a  stock  of  goods  is  insured  in  two 
or  more  companies  and  final  judgments  have 
been  obtained,  the  payment  of  one  of  said 
judgments  and  the  costs  in  each  suit 
operates  as  a  satisfaction  of  the  other  judg- 
mmts  to  the  extent  of  the  amount  paid  on 
said  judgment:  Insurance  Co.  v.  Sample,  2  j 


0.  N.  P.  (N.S.)  629,  lo  0.  D.  (NJ.)  421 
[affirmed,  without  opinion,  Bampla  t.  Inawr- 
once  Co.,  76  O.  8.  677]. 

Tlie  fact  that  two  or  more  insurance 
policies  contain  provisions  for  appraisonent 
and  the  appraisement  is  had  thereunder  does 
not  make  such  contracts  joint;  and  an  aotlm 
thereon  must  be  brought  against  the  insur- 
ance companies  separately:  Trustees  T. 
Insurance  Co.,  12  O.  D.  (N.P.)  166. 

If  a  property  is  insured  in  two  insurance 
companies  at  the  time  of  the  loss  in  equal 
amounts  each  company  is  liable  for  one-half 
of  the  loss;  if  in  three  eompanies  each 
company  is  liable  for  one-third  of  the  loss 
and  so  on  in  like  proportions:  Insurance  Co. 
V.  Shoemaker,  82  Bull.  316. 

Contribution  clauses  limiting  recovery  to 
the  proportion  of  loss  each  policy  bore  to 
the  total  insurance,  in  a  lessor's  policies  on 
his  building,  and  also  in  the  policies  of  a 
lessee  of  one  part  of  it  on  his  fixtures,  issued 
without  the  lessor's  knowledge,  are  applic- 
able, and  the  lessee's  policy  is  subject  there- 
to, though  payable  to  a  different  person: 
Insurance  Co.  r.  Carson,  10  Dec  Rep.  728, 
23  Bull.  224. 

If  the  policy  sued  on  is  for  $2,000,  and 
there  is  other  insurance  of  $5,000,  the 
recovery  on  the  former  is  two-sevenths  of 
the  loss  proved;  Bank  v.  Insurance  Co.,  4 
Dec.  Rep.  340,  1  Clev.  L.  Rep.  339. 

Where  a  building  or  structure  is  totally 
destroyed  by  flre,  the  fact  that  there  is  more 
than  one  policy  of  insurance  on  the  property, 
does  not  prevent  the  application  of  the 
valued  policy  statute  (G.  C,  §8  9583  and 
9584) :  Insurance  Co.  v.  McBee,  85  0.  S. 
161  [affirming  Insurance  Co.  v.  McBee,  12 
O.  C.  C.  (N.S.)  228,  21  O.  C.  D.  469]. 

Where  a  building  or  structure,  is  total^ 
destroyed  except  the  foundation  walls,  the 
fact  that  the  description  in  an  insurance 
policy,  covering  the  property,  includes  the 
foundation,  does  not  prevent  the  application 
of  G.  C,  H  9583  and  9584  in  the  settlement 
of  the  loss:  Insurance  Co.  v.  McBee,  85  O. 
S.  161  [affirming  Insurance  Co.  v.  McBee, 
12  O.  C.  C.  (N.S.)  228.  21  O.  C.  D.  469]. 

Q.  SUBBOGATION. 

When  the  property  destroyed  under  eircum- 
stances  which  make  the  company  liaUe 
therefor  is  insured,  ttie  right  of  the  owner 
as  against  the  railroad  company  and  the 
insurer  is  limited  to  indemnify  for  his  loss. 
The  ultimate  liability  for  such  loss  is 
upon  the  railroad  company,  and  in  an  action 
brought  for  its  enforcement,  the  owner  and 
the  insurer  being  parties,  there  should  be  a 
recovery  for  the  value  of  the  property 
destroyed  without  deduction  on  account  of 
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payments  made  to  the  owner  by  the  insurer 
in  discharge  of  the  obligation  imposed  hj 
its  policy:  Railroad  v.  Folk,  62  0.  8.  297, 
IV  Lon^orf  s  Notes,  834. 

In  an  action  brought  by  the  owner  against 
the  railroad  company  to  enforce  such 
liability  an  insurer,  having  before  the 
termination  of  the  action,  made  payment  to 
the  owner  on  account  of  such  loss,  should 
intervene  for  the  purpose  of  being  sub- 
rogated to  the  rights  of  the  owner  to  the 
extent  of  such  payment,  and  the  amount 
recovered  from  the  railroad  company  should 
be  adjudged  to  the  owner  and  the  insurer 
aoeording  to  their  respective  intereats:  Sail- 
rood  T.  PaUt,  62  O.  S.  297,  IV  Longidorfs 
Notes,  834. 

Where  a  loss,  partially  covered  by  insur- 
ance, ia  occasioned  1^  a  wrongdoer,  against 
whom  the  aamired,  after  payment  of  the 
insnranee,  recovers  judgment  for  sneh  loss 
in  an  aetion,  to  the  proaecutiiHi  of  which 
the  underwriter  refuses  on  request  to  eon- 
tribute,  the  assured,  in  a  subeequeat  pro- 
ceeding against  him  1^  the  underwriter  for 
reimbursement,  is  answerable  for  no  more, 
if  for  anything,  than  tiie  surplus  of  the 
amount  recovered  from  the  wrongdoer, 
whkh  may  remain  after  full  satisfaction  of 
his  uncompeaiBated  loss,  and  the  expenses 
of  the  recovery:  Jfetooomb  T.  Inauranoe  Co.t 
22  0.  S.  382,  in  Longsdorfs  Notes,  83. 

If  property  which  is  insured  is  de- 
stroyed by  the  wrongful  act  or  omission  by 
some  person  other  than  the  Insured,  the 
insurance  company  upon  payment  of  the 
loss  is  subrogated  to  the  rights  of  the 
insured  against  such  third  person:  Oil  Co. 
V.  Insurance  Co.,  15  0.  C.  C.  355,  8  O.  C. 
D.  145. 

Where  the  insurance  company  pays  a  part 
of  the  loss  it  is  subrogated  to  the  rights  of 
insured  against  the  one  causing  the  loss; 
and  if  the  insured  and  the  insurance  com- 
pany agree  to  sue  the  one  so  causing  the 
loss,  jointly,  the  insured  had  no  right  to 
compromise;  and  if  he  does  so  he  holds  as 
a  trustee  for  the  insurance  company: 
Insurance  Co.  v.  Stang,  18  O.  C.  C.  464,  » 
O.  C.  D.  676. 

Where  property  is  destroyed  by  the  n^li- 
gence  of  a  third  person,  a  contract  whereby 
insurance  companies  pay  part  of  its  value, 
and  the  owner  agrees  to  sue  such  third 
person  for  joint  benefit,  the  insurers  to  pay 
part  of  the  costs,  is  supported  by  sufficient 
consideration,  and  the  owner  is  a  trustee  of 
the  insurers  for  their  share :  /iwurance  Co.  v. 
Stang,  18  0.  C.  C.  464,  9  O.  C.  D.  676. 

If  such  plaintiff  dismisses  the  action  with- 
out the  company's  coneent  he  is  liable  to  it. 
He  can  not  settle  his  own  interest  and  leave 
them  to  sue,  but  his  settlement  is  of  the 


whole  action:  Insurance  Co.  v.  Btamg,  18  O. 
C.  C.  464,  9  0.  C.  D.  676;  see  also  /mwvmm 
Co.  V.  RaUtcay,  4  O.  N.  P.  (N£.)  87S,  17 
0.  D.  (N.P.)  118. 

The  insurance  company  can  not  reeorer 
on  the  theory  of  subrogation  if  the  insored 
could  not  have  recovered:  Insurance  Co.  T. 
Railroad,  74  O.  S.  30,  IV  Longsdorfs  Notes, 
1005. 

The  subrogation  of  the  insurer  to  the 
claim  of  the  injured  boat  against  the  injur- 
ing boat  can  not  obtain  when  both  are  owned 
by  the  same  perscms:  Insurance  Co.  T. 
Sherlock,  25  0.  8.  SO,  in  LongsdorTs  Notes, 
210. 

Where  an  owner  of  a  house  and  lot  pro- 
cures insurance,  loss,  if  any,  payable  to  a 
mortgagee,  and  the  house  bums  down,  boft 
the  mortgage  is  paid  from  the  sale  of  the 

land  on  foreclosure,  the  decree  on  foredosore 
subrogating  the  second  mortgagee  to  the 
policy,  is  an  assignment  to  him  of  the  first 
mortgagee's  right,  which  the  company  ean 
not  dispute,  thou^  it  was  not  a  pvty: 
Little  V.  Insurance  Co.,  S  Dec  Rep.  286.  4 
Am.  L.  Rec.  228  [affirmed,  on  other  points. 
Little  T.  Insurance  Co.,  88  0.  S.  110,  IH 
Longsdorfs  Notes,  959]. 

A  policy  was  tfected  upon  the  interest  of 
the  insured  in  lumber  in  a  building  iriiich 
was  in  process  of  donolitlon.  The  Interest 
of  the  insured  was  acquired  by  a  contract 
with  the  railroad  company  by  the  terms  of 
which  the  insured  was  to  demolish  the 
building  and  to  release  the  railroad  from 
all  damage  by  fire  caused  by  the  railroad. 
A  clause  of  the  policy  provided  that:  "If 
the  company  shall  claim  the  fire  was  caused 
by  the  act  or  n^lect  of  any  person  or 
corporation,  the  company  shall  be  subro- 
gated to  all  right  of  recovery  by  the  insured 
for  the  loss  resulting  tho-efrom,  and  such 
right  shall  be  assigned  to  the  company  by 
the  insured."  It  was  held  that  a  stipula- 
tion such  as  the  latter  can  only  be  used  to 
work  a  forfeiture  strictissime  juris.  Tfant 
clause  being  inserted  by  the  insurer  for  the 
protection  of  the  insurer  is  to  be  construed 
most  strongly  against  the  insurer  and  in 
favor  of  the  insured.  In  view  of  the  facts 
disclosed  in  this  case,  the  court  could  not 
by  way  of  purely  legal  construction  give 
the  stipulation  the  effect  which  the  defend- 
ant claimed  for  it  and  void  the  policy: 
Ensel  V.  Insurance  Co.,  88  0.  S.  269. 

In  an  action  by  an  insurance  company 
against  a  railroad  company  for  recovery  of 
the  amount  paid  on  a  policy  of  insurance 
covering  a  building  destroyed  by  fire  thnmgh 
the  alleged  negligence  of  the  railroad  com- 
pany, an  averment  that  the  owner  of  the 
property  had  complied  witii  all  the  ooodl- 
tions  of  the  insurance  ccmtraet  fs  a  proper 
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avenDcnt:  Inauranoe  Go.  T.  Railway,  4  0. 
N.  P.  (N-S,)  373,  17  O.  D.  (NJ.)  113. 
See  also  RiiLBOAns. 

H.  CovnrAiTTs  and  Gomuors  to  iHstnx. 

A  covenant  in  a  lease  to  keep  the  premiees 
insured  the  proceeds  to  be  used  in  rebuilding 
runs  with  the  lease;  and  is  binding  upon 
the  assignee  of  such  lease  even  though  the 
word  "assigns"  is  not  used  in  such  lease: 
Masury  T.  Southtborth,  9  O.  S.  340,  II  Longs- 
dorf's  Notes,  379. 

On  the  same  question,  see  Bamk  r.  Build- 
ing  Co.,  1  Hosea,  518.   See  also  Lk&sb. 

A  corporation  engaged  in  the  buaineas  of 
storing  goods  for  hire  is  bound  by  a  stipula- 
tion to  effect  insurance  on  goods  stored  with 
it,  the  stipulation  being  incident  to  a  con- 
tract of  bailment  executed  in  its  name  by 
an  agent  who,  though  without  express 
authority  to  stipulate  to  insure,  is  by  it 
held  out  to  the  public  as  authorized  to  make 
ccm tracts  for  storage  in  the  couduot  of  its 
business,  the  bailor  acting  in  good  faith 
and  without  notice  of  any  limitation  upon 
the  agent's  authority;  Carthage  Co.  T.  Coa, 
74  0.  S.  284.  IV  Longsdorfi  Notes,  1009. 
See  also  BAnjaHT. 

I.  MONOFOLT. 

The  provisions  of  the  Valentine  anti-trust 
law  include  the  business  of  fire  insurance, 
and  an  indictment  which  charges  the  defend- 
ants with  unlawfully  conspiring,  combining 
and  agreeing  together  to  restrict  the  "trade, 
business  and  commerce  of  insuring  property," 
and  to  fix  and  increase  the  premiums  there- 
for and  prevent  competition,  charges  a  crime 
under  the  laws  of  Ohio:  State,  em  rel.,  v. 
Ro«»,  4  0.  N.  P.  (N.S.)  377,  1«  O.  D.  (N.P.) 
704. 

The  businees  of  soliciting  and  selling  fire, 
lightning,  and  tornado  insurance  ii  not 
ennmeree;  contracts  of  insurance  are  not 
commodities;  and  the  carrying  on  of  the 
insurance  business  is  not  a  trade  within  the 
meaning  of  O,  C,  1 6391,  known  as  the 
Valmtine  anti-trust  law:  State  T.  Bovee,  6 
0.  N.  P.  (N.8.)  337,  17  0.  D.  (NJ.)  663. 

An  association  of  iasoranee  agenta,  com- 
panies and  underwriters  for  the  purpose  of 
relating  the  rates  of  insnimnee  and 
restricting  competition,  is  not  unlawfol,  and 
the  membera  thaeof  are  not  liable  for 
damagei  or  injunction  at  the  suit  of  a  non- 
member  of  the  asaoeiation,  for  refusing  to 
tranaact  business  with  Mm,  so  long  as  he 
remains  outside  of  the  association,  nor  for 
oompelling  their  members  upon  penal^  of 
Ane  or  expulsion  ^m  the  asaociation  to 
refuse  to  have  an  office  with  him,  or  to 
recognize  him  in  any  way,  in  the  insuranoe 


business:  Runck  v.  Cloud,  8  O.  K.  P.  436, 
11  O.  a  (N.P.)  119. 

J.   Patuent  of  Losb. 

A  "loss  draft"  issued  by  an  insurance 
company,  payable  to  the  order  of  the  insured 
and  containing  no  conditions,  but  with  a 
receipt  attached,  is  evidently  int«ided  by  the 
company  issuing  it  to  be  n^tiable,  and  it 
is  a  negotiable  instrument  although  the 
receipt  states  the  nature  of  the  claim  for 
which  it  was  given:  Baum  T.  Imauranee  Oo^ 
7  O.  L.  R.  299. 

VIII.    FIRE  INSURANCE. 
A.   Insubablb  Intxbbst. 

If  tiie  Ic^l  title  to  a  dwelling  house  used 
as  the  homestead  is  in  the  wife  the  husband 
has  such  an  interest  therein  that  the  policy 
may  be  issued  to  the  husband  and  wife 
jointly:  Webater  v.  Insuranoe  Co.,  53  O.  8. 
558,  IV  LougsdorPs  Notes,  013  [affirming 
Insurance  Co.  v.  Webster,  7  O.  C.  C.  511,  4 
O.  C.  D.  704]. 

Where  a  farm  dwelling  and  farm  imple- 
ments are  insured  by  a  fire  policy  issued  to 
a  wife  and  husband,  and  the  dwelling  is 
used  and  occupied  as  a  family  homestead, 
and  the  implements  are  used  on  the  farm 
where  the  dwelling  is  situate,  a  represen- 
tation and  warranty  in  the  application  that 
the  property  is  owned  by  them  jointly, 
should,  unless  the  contrary  intent  is  manifest 
be  construed  in  the  popular,  and  not  in  a 
technical  legal  sense,  and  when  so  construed 
will  not  be  held  to  be  untrue  simply  because 
the  title  to  the  dwelling  is  wholly  in  the  wife 
and  the  title  to  the  personalty  wholly  in  the 
husband:  Webster  v.  Insurance  Co.,  53  O.  S. 
558,  IV  Longsdorf's  Notes,  013  [affirming 
Insurance  Co.  v.  Webster,  7  O.  C.  C.  611,  4 
0.  C.  D.  704]. 

A  policy  of  fire  insurance  is  not  rendered 
void  by  reason  of  the  fact  that  the  applica- 
tion for  the  insurance,  which  was  signed  by 
an  agent  of  the  owners,  indicated  a  joint 
ownership,  instead  of  ownership  in  severalty, 
whm  it  appears  that  the  nature  of  the 
ownership  was  fully  understood  by  the  agent 
of  the  company  at  the  time  the  application 
was  signed,  and  that  it  was  procured  by 
him:  Insuramce  Co.  y.  Ward,  6  0.  C.  C. 
(N.S.)  609,  14  0.  C.  D.  166. 

Where  an  application  for  or  a  policy  of 
ineoranee  apeaks  of  the  property  aa  belong- 
ing to  assured  "as  agent,**  thia  ia  anffieioit 
to  notify  the  insurance  company  that  assured 
has  a  principal  and  that  the  insnninee  ia 
for  the  ben^t  of  such  principal;  uid  where 
the  insurance  company  makes  no  inquiry  u 
to  who  is  the  principal,  it  can  not  be  hewd 
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to  complain  that  the  principal  waa  not  dis- 
clofled:  Insurance  Co.  v.  Coal  Co.,  13  O.  C. 
D.  191. 

While  it  is  a  rule  of  law  that  an  insurable 
interest  in  the  party  who  takes  out  insur- 
ance is  necessarj-  to  the  validly  of  the  [wlicj 
and  that  such  interest  must  be  a  direct  one, 
yet  a  party  may  take  out  a  policy  upon 
property  held  as  agent,  and  such  policies 
are  binding  in  favor  of  tiie  actual  owner, 
though  his  name  is  not  diadosed:  Insur- 
ance Co.  T.  Coal  Co.,  18  0.  a  D.  191; 
Inauranee  Co.  v.  Wilaon,  6  O.  S.  563,  II 
Longsdorf  B  Xotes,  268. 

The  insured  party  must  have  an  intereat, 
hut  it  may  he  as  agent  or  trustee,  aa  well 
as  personal:  Orakam  t.  Inauranee  Co.,  S  Dec 
Bep.  96,  3  Gaz.  170.  13  Dee.  Rep.  167,  2 
D.  266. 

If  the  inanrance  is  to  A,  loss  payable  to  O 
and  B,  the  latter  are  merely  payees  of  the 
loss.  No  insurable  interest  is  ahown  to  be 
in  them,  and  it  can  not  be  shown  tiutt  A 
was  agent,  and  G  and  B  were  owners  of 
the  property,  for  that  would  vary  the  con- 
tract. An  amendment  asking  reformation 
may  be  bad :  OrtAam  v.  Inauranee  Co.,  3  Dec. 
Rep.  95,  3  Gas.  170,  13  Dec  Rep.  167,  2 
D.  2S5. 

A  mortgagee  may  recover  upon  a  fire 
insurance  policy  containing  what  ia  known 
as  the  union  mortgage  clause  of  the  stan- 
dard policy  of  New  York,  New  Jersey  and 
Connecticut,  for  a  loss  of  the  property  by 
fire,  when  neither  he  nor  the  mortgagor 
presented  proof  of  loss  within  sixty  days 
after  loss  as  required  of  "the  insured"  by 
a  condition  in  the  policy:  Inauranee  Co.  v. 
Krumm,  12  O.  C.  C.  (N.S)  364,  21  O.  C.  D. 
409. 

The  seller  of  a  steamboat  reserved  in  the 
bill  of  sale  an  interest  as  mortgagee  for  the 
credit  money,  and  it  was  agreed  that  he 
should  get  insurance  for  all,  and  a  policy 
was  issued  to  him,  for  whom  it  might 
concern.  It  was  held  that  he  had  an  insur- 
able interest;  and  so,  though  he  had  pledged 
the  purchase  notes:  William*  v.  Inauranee 
Co.,  W.  542,  I  Longsdorfs  Notes,  43. 

An  insured  assigned  his  policy  as  collateral 
to  a  loan  on  mortgage.  Ihe  house  burned 
down.  The  policy  provided  for  the  pay- 
ment to  the  mortgagee  of  $400  or  as  much 
thereof  aa  was  necessary  to  satisfy  the 
mortgage  after  applying  the  proceeds 
derived  from  the  mortgage;  also  that  where 
a  policy  is  issued  to  a  mortgi^ee,  or  is  held 
as  collateral  to  a  mortgage,  the  assured  can 
not  demand  or  recover  any  part  tmtil 
collection  of  the  mortgage.  It  was  con- 
tended that  "demand  or  recover"  did  not 
prevent  action  but  only  stayed  execution, 
especially  in  view  of  a  six  months  limita- 


tion on  the  policy;  also  that  G.  C,  f  9683 
prohibited  any  defense  except  fraud  and 
increase  of  hazard.  It  was  held  that  the 
petition  is  not  demurrable  and  action  lies 
though  the  property  has  not  been  sold  on 
foreclosure:  Insurance  Co.  v.  Mirick,  38 
Bull.  172. 

Where  all  homestead  and  exemption  rights 
are  reserved  in  a  deed  of  assignment  and 
there  is  a  mortgage  on  the  premiaes  against 
which  no  eumption  can  bp  allowed,  aul  the 
assured  asks  an  aUowonce  in  lieu  of  a  home* 
stead  out  of  the  insurance  mon^i  meh 
claim  is  not  an  Insuimble  interest  in  UatdM, 
but  a  elaim  for  money:  Inauramce  Co.  t. 
Watera,  66  O.  &  157,  IV  Longsdorfs  Notes, 
883. 

The  ownership  of  an  equitable  interest  in 
real  estate  is  sufficient  to  confer  an  insurable 
interest  in  the  building  standing  on  said 
property,  notwithstanding  the  policy  isaoed 
thereon  contained  the  condition  that  "this 
policy  shall  be  void  if  the  interest  of  the 
insured  in  the  proniaea  be  other  than  sole 
and  unconditionid,"  and  *Mius  policy  shall 
be  void  11  the  building  insured  stands  upm 
ground  not  owned  by  the  insored  in  fee 
simple":  Little  T.  Inauranee  Co.,  9  O.  N. 
P.  (N.S.)  377,  20  0.  D.  (N.P.)  315. 

Under  a  policy  which  contains  a  condition 
that  tJie  "policy  shall  be  void  if  the  interest 
of  the  insured  in  the  premises  be  other  than 
sole  and  unconditional"  and  also  that  "this 
policy  shall  be  void  if  the  building  insured 
stands  upon  ground  not  owned  by  the  insured 
in  fee  simple"  a  vendee  who  has  been  in 
possession  under  a  contract  of  sale  for  more 
than  twenty  years  may  recover  on  his  polity 
of  insurance  althoagh  he  has  not  paid  the 
full  amount  of  the  purchase  price  nor  has 
he  receive  a  deed  for  such  property:  Little 
V.  Insurance  Co.,  9  O.  N.  P.  (N.S.)  877,  20 
O.  D.  (N.P.)  316. 

A  vendee  in  possession  of  realty  under 
contract  of  sale  and  after  having  paid  part 
of  the  purchase  price  has  an  insurable  inter- 
est in  the  realty:  Inauranee  Co.  T.  Me- 
Culloch,  21  O.  S.  176,  ni  Longsdorfs  Notes, 
18. 

A  contract  to  convey  in  the  future  on 
payment  of  the  purchase  money,  leaving  the 
insured  in  possession,  and  with  the  legal 
title,  and  an  equity  equal  to  the  whole 
purchase  money,  does  not  destroy  his  fnsnr- 
able  interest:  Trumbuil  v.  Insurance  Co.,  12 
0.  305,  I  Longsdorfs  Notes,  610. 

A  life  tenant  may  insure  his  interest  in 
the  premises;  and  if  he  insures  the  realty 
to  its  full  value  and  the  insurance  company 
in  case  of  loss  pays  the  amount  of  the 
policy  to  the  lite  tenant,  the  remaindermoi 
can  not  recover  the  difference  between  Ok 
value  of  the  life  interest  and  the  afflonnt 
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proceeds  of  them;  Insurance  Co.  Leonard, 
9  O.  C.  C.  46,  6  O.  C.  D.  49. 

A  owning  a  mill  covered  by  the  insurance 
agreed  to  exchange  it  with  B  for  his  land, 
and  possession  was  exchanged,  and  the  deeds 
were  put  in  escrow  to  await  B's  paying  off 
a  mortgage  on  his  land.  A  secretly  obtained 
B's  deed  and  had  it  recorded,  tbe  mill  burned 
down  and  the  insurer  refused  to  pay,  claim- 
ing that  A  bad  no  interest  in  it.  B  rebuilt 
the  mill,  but  never  paid  the  mortgage  on  his 
land,  and  A  bought  this  land  on  foreclosare 
of  it.  It  was  held  tliat  A  has  an  insurable 
interest  in  the  mill,  at  least  to  the  extent  of 
tbe  mort^;age  on  the  B  land,  and  could 
recover  pro  tanto.  That  B  restored  the  mill 
after  the  inBurra*'8  refusal  to  pay  is  no 
defense:  Insurance  Co.  T.  Btraehle,  IS  Dee. 
Rep.  846.  2  C.  S.  C.  S.  186. 

Insurance  obtained  by  a  person  for  whom 
it  may  concern  only  includes  the  parties 
contemplated  and  not  all  who  have  an 
interest.  But  if  it  is  for  persons  specially 
named  their  interest  alone  is  covered :  Insur- 
ance Co.  V.  Rietnan,  12  Dee.  Sep.  692,  1 
D.  398. 

The  subject  of  insurance  was  described  in 
these  words:  "On  hia  interest  in  the  lumber 
in  Wabash  Elevator  No.  4,  while  on  the 
premises,  situated  on  Middle  Ground  near 
the  Maumee  river,  Toledo.  It  is  understood 
that  the  building  is  in  process  of  demolition 
and  said  insurance  is  to  cover  above  de- 
scribed lumber  while  on  the  premises."  It 
was  held  that  this  advised  the  underwriters 
of  the  nature  and  extent  of  his  interest  as 
an  element  of  the  risic:  Enael  v.  Insurance 
Co.,  88  O.  S.  269. 


thus  paid  to  the  life  tenant:  Hubbard  v. 
AMtin,  6  O.  N.  P.  249,  8  O.  D.  (N.P.)  111. 

A,  the  owner  of  tbe  ground,  contracted 
with  B  to  make  on  shares  the  bay  which 
could  be  cut  therefrom.  Thereafter  A  became 
insane  and  his  wife  was  appointed  as  his 
guardian.  B  made  the  hay,  which  was 
stored  and  insurance  taken  thereon  by  B 
ud  the  wife  ol  A  in  a  Joint  policy,  the 
wife  acting  in  her  individual  capaeit^.  Tbe 
hay  burned,  and  after  A  had  recovered  his 
reason  and  tbe  guardianship  had  been  dis- 
charged the  present  suit  was  brought  by  B 
and  tbe  wife  of  A  on  the  policy  of  insurance. 
It  was  held  that  the  wife  of  A  having  no 
individual  interest  in  the  property  destroyed 
could  not  recover  under  the  policy,  and  the 
action  being  joint  on  a  joint  contract  the 
motion  for  a  directed  verdict  in  favor  of  the 
insurance  company  should  be  granted: 
Nesslej/  T.  Insurance  Co.,  10  0.  N.  P. 
(N.S.)  159,  20  O.  D.  (N.S.)  225. 

A  lessor  has  an  insurable  interest  in 
improvements  and  add  itiona  made  by  the 
lessee:  Insurance  Co.  v.  Carson,  9  Dec.  Rep. 
848,  17  Bull.  357. 

One  partner  has  an  insurable  interest  in 
the  firm's  merchandise:  Blackicell  v.  Insur- 
ance Co.,  10  Dec.  Rep.  169,  19  Bull.  87 
[reversed,  on  other  points,  Blacktoell  v.  Insur- 
ance Co.,  48  0.  8.  633,  IV  Longsdorf's  Notes, 
428]. 

A  poIi<7  issued  to  the  owners  of  a  mill 
under  the  firm  name  of  M  ft  Co.  was 
indorsed,  on  the  insurers  ascertaining  that 
th^  did  not  do  business  under  that  name, 
thus,  loss,  if  any,  payable  to  C  £  M  ft  J  M. 
It  was  held  that  these  parties  have  an 
insurable  interest,  either  in  their  own  right 
or  as  trustees,  of  which  the  insurer  was 
aware:  Mattheics  v.  Insurance  Co.,  13  Dec 
Rep.  798,  2  C.  S.  C.  R.  109. 

Where  a  firm  became  incorporated,  and 
conveyed  its  real  estate  to  the  corporation, 
an  insurance  obtained  by  the  partners  in 
their  own  names,  though  they  are  the  sole 
stockholders,  where  the  company  is  a  mutual 
one  having  by  law  a  lien  upon  the  property 
insured  for  its  assessments,  is  void.  The 
partners  have  no  insurable  interest  in  the 
property;  the  fee  is  in  a  distinct  person: 
PkUipa  V.  Insurance  Co.,  20  0.  174,  I  Longs- 
dorf  B  Notes,  904.  ^ 

The  nature  or  extent  of  the  insured's 
inter«Bt  need  not  generally  be  stated  in  the 
policy  (it  was  partnership  property  here), 
and  he  can  recover  any  insurable  interest 
he  proves:  Inswranoe  Co.  v.  Banner,  2  O.  S. 
462,  I  Longsdorf  8  Notes,  1072. 

A  fall  insurable  interest  in  the  owner  of 
goods  is  not  prevented  by  his  obligation  to 
account  to  n  third  person  for  part  of  the 


B.  AmjOATiON. 

A  reference  in  the  policy  to  the  applica- 
tion as  a  part  thereof  makes  it  in  legal 
effect  a  part  thereof  as  much  as  if  it  were 
copied  in  full:  Byers  v.  Insurance  Co.,  35 
0.  S.  606,  III  Longsdorf's  N^otes,  812;  Insur- 
ance Co.  T.  MoCluckin,  40  O.  S.  42,  IV 
Longsdorfs  Notes,  4. 

A  misrepresentation  in  the  application,  if 
untrue  in  fact,  is  a  false  representation, 
whetiier  intentionally  so  or  not:  Byers  t. 
Insurance  Co.,  35  O.  S.  606,  III  Longsdorf  s 
Notes,  812. 

Unanswered  questions  in  the  application 
are  deemed  waived:  Insurance  Co.  T.  MoCuU 
loch,  21  O.  S.  176,  III  LongsdorPs  Notes, 
18;  Insurance  Co.  v.  KeUy,  24  O.  S.  34S, 
III  Longsdorf's  Notes,  177;  Inauranee  Co.  T. 
Hock,  8  O.  C.  C.  341.  4  0.  0.  D.  063. 

Where  a  policy  is  in  form  a  new  one 
on  a  new  application,  but  is  in  fact  a 
renewal  of  former  policies  on  the  original 
application,  the  truth  of  the  application  is 
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to  be  tested  as  of  the  time  it  was  made: 
PhUlipa  T.  Ituuranee  Co.,  It  O.  C.  C.  879, 
6  O.  C.  D.  266. 

Where  the  asBured's  title  is  by  contract 
o<  purchase  partly  paid,  and  the  anawera 
to  qaestiona  in  the  applieation  are:  Does 
the  applicant  own  the  property?  Yes.  Is 
any  other  pereon  interested  in  it?  No.  Is 
there  any  incumbrance!  Answer,  held  by 
contract,  these  answers  are  substantially 
true:  /fwunmce  Co.  t.  McCulloch,  21  0.  8. 
176,  in  Longadorf's  Notes,  18. 

In  the  ahaoioe  of  fraud  or  mistake  parol 
eridence  is  not  admissible  to  vary  the  terms 
of  an  application  for  aa  insurance  policy: 
Rioharda  T.  Bale,  1  O.  0.  C.  (N.S.)  181,  14 
0.  G.  D.  468. 

C.    MnBEPBBSENTATIOH  AND  FRAUD. 

Failure  to  disclose  any  matter  with 
reference  to  the  description  of  the  property 
which  is  material  to  the  risk  renders  the 
policy  invalid:  Insurance  Co.  v.  Paver,  16  0. 
324,  I  Longsdorfs  Notes,  766. 

Omiasion  to  answer  questions  in  an  appli- 
cation does  not  amount  to  fraud;  and  if  a 
policy  is  issued  upon  such  application  the 
failure  to  answer  such  question  is  waived: 
Insurance  Co.  v.  McCulloch,  21  0.  S.  176, 
III  Longsdorfs  Notes,  18;  Insurance  Co.  T. 
ffocjfc,  8  O.  C.  C.  341,  4  O.  C.  D.  663. 

If  by  mistake  of  the  agent  of  the  insur- 
ance company  the  ineumbraneM  upon  the 
proper^  are  incorrectly  deaeribed  in  the 
application,  equity  will  grant  reformation; 
Harris  t.  Insurance  Co.,  18  O.  116,  I 
Longsdorfs  Notes,  839. 

Concealment  imports  knowledge;  that  is, 
the  assured  can  not  be  charged  with  it  by 
non-disclosure  of  a  fact  of  which  he  was 
ignorant:  Insurance  Co.  v.  Paver,  16  O.  324, 
I  Longsdorfs  Notes,  766;  Insurance  Co.  v. 
Insurance  Co.,  6  0.  S.  460,  II  Longsdorfs 
Notes.  193. 

The  doctrine  of  concealment  is  not  con- 
fined to  marine  insurance,  but  applies  to 
fire  insurance,  though  not  to  the  same  extent 
ox  with  the  same  strictness  and  nicety,  the 
insured  being  merely  required  not  to  mis- 
represent or  designedly  conceal,  unless  the 
fact  is  of  unusual  peril,  and  not  discoverable 
by  the  insurer:  Insurance  Co.  v.  Barmer,  2 
O.  8.  452,  I  Longsdorfs  Notes,  1072;  Insur- 
ONce  Co.  T.  Insuramee  Co^  8  0.  S.  450,  11 
Longsdorfs  Nota,  193. 

materiality  of  a  fact  concealed  is  for 
the  jury,  and  if  such  fact  was  a  previous 
fire  th^  can  consider  its  true  cause,  and 
not  the  insured's  mere  belief  that  it  was 
incendiarinn:  Insurance  Co.  v.  Barmer,  2 
0.  8.  462,  I  Longsdorfs  Notes,  1072.  | 


If  the  questions  in  the  application  are  full 
and  specific  the  assured  is  justified  in 
believing  that  no  other  matter  needs  dis- 
closure: Cheever  y.  Insurance  Co.,  5  Dec 
Rep.  268,  4  Am.  L.  Bee.  166. 

A  policy  on  live  stock  "on  farm  of  aasared 
and  on  hay  on  farm'*  admits  parol  evidence 
that  hay  of  the  assured  on  a  farm  belonging 
to  some  one  else  was  pointed  out  to  the 
agent,  with  a  statanent  as  to  the  ownership, 
and  thereupon  the  court  will  r^ard  the 
words  "on  farm"  as  meaning  the  other  farm, 
or  will  r^rd  the  misrepresentation  in  the 
policy  as  an  act  of  bad  faith  on  the  part  of 
the  company,  and  will  disregard  it  or  reform 
and  enforce:  Walrath  v.  Inaurmum  Co.,  16 
O.  C.  C.  413,  9  0.  C.  D.  238. 

Plaintiff's  interest  wm  aeqnlred  from  the 
Wabash  Railroad  Company  by  written  con- 
tract, in  which  be  agreed  to  demolish  the 
building  and  release  tbe  railroad  from  all 
damage  by  fire  caused  by  it.  The  under- 
writers thorou^y  inspected  the  risk  on  the 
premises  before  they  wrote  the  policy.  They 
did  not  inquire  for  the  oontract  nor  ask  tbe 
plaintiff  any  questiona,  and  he  made  no 
statement  alwut  it.  A  clause  in  the  policy 
avoids  it,  "if  the  insured  conceals  any 
material  fact  concerning  the  insurance  or 
any  subject  thereof."  It  was  held  that  It 
was  for  the  court  to  say  whetiier  his  &llure 
to  mention  the  release  was  a  material  con- 
cealment within  the  terms  of  the  policy: 
Bnsel  T.  /n««raf»ce  Co.,  88  O.  S.  269. 

D.  Wabbanties. 

A  warranty  in  insurance  is  a  stipulati<m 
or  agreement  on  the  part  of  the  insured  in 
the  nature  of  a  condition;  uid  a  breach 
thereof  renders  the  policy  invalid  even  if 
the  insured  has  acted  in  good  faith:  Legler 
V.  Ouannty  Co.,  10  O.  N.  P.  {N.S.)  601, 
23  0.  D.  (N.P.)  98  [circuit  court  reversed, 
without  opinion,  LogUr  v.  Ouaramty  Co.,  88 
0.  S.  — ]. 

A  warranty  is  part  of  the  contract,  either 
on  the  face  of  the  contract  or  made  part 
of  it  by  reference,  and  must  be  literally  true 
or  exactly  fulfilled.  A  representation  is  a 
preliminary  inducement,  and  must  be  sub- 
stantially true.  Thus,  if  a  statement,  "the 
aahcs  sre  thrown  out,"  is  a  warrant ;  it 
must  be  literally  fulfilled;  but  if  it  Is  a 
representation,  tiie  fact  that  the  aabes  were 
occasionally  left  in  the  building,  accident 
or  for  a  special  purpose  doss  not  avoid 
the  polity:  Insurance  Co.  v.  ffarmer,  2  O.  8. 
462,  I  Longsdorfs  Notes,  1072. 

In  ttie  absence  of  statutory  provisimts  to 
the  contrary  a  false  statemOit,  whether  made 
intentionally  or  not,  avoids  a  policy  which 
contains  provision  that  it  shall  be  Toid  in 
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ease  any  false  representation  is  made  as  to 
any  material  fact  which  is  material  to  the 

risk:  Byers  t.  Insurance  Co.,  35  0.  8. 
III  LoDgsdorfs  Notes,  812. 

Where  the  statements  in  the  application 
are  by  the  policy  made  warranties,  this 
makes  a  representation  as  to  title  a  war- 
ranty: Philipa  V.  iMuranoe  Co.,  20  O.  174, 
I  Longsdorf's  Notes,  004. 

Where  the  company  is  a  mutual  one,  and 
by  law  has  a  lien  upon  the  property,  the 
repreaentatton  as  to  title  is  a  material  one: 
Philips  T.  Insurance  Co^  20  O.  174,  I  Longs- 
dorf's Notes,  904. 

Where  conditions  on  the  back:  of  the  policy 
made  certain  particulars  of  description  and 
use  of  the  premises  in  the  application  a 
part  of  the  policy  and  a  warranty,  other 
particulars  in  the  application  are  not 
warranties,  although  another  clause  in  the 
policy  makes  the  application  part  of  the 
policy.  Such  other  particulars  are  merely 
representations,  and  if  not  substantially  and 
materially  untrue,  will  not  avoid  the  policy: 
Insurance  Co.  v.  Harmer,  2  0.  S.  462,  I 
Longsdorf's  Notes,  1072. 

A  warranty  is  never  created  by  construc- 
tion: Insurance  Co.  T.  ffarmer,  2  O.  6.  462, 
I  Longsdorfs  Notes,  1072. 

The  policy  is  construed  against  the  insurer, 
and  conditions  are  not  taken  as  warranties 
unless  clearly  made  so:  Insurance  Co.  t. 
Schoemer,  13  Dec.  Rep.  1018,  2  C.  S.  0.  K. 
474. 

Warranties  are  strictly  construed:  Webster 
T,  Insurance  Co.,  63  0.  S.  668,  IV  Longs- 
dorfs yotea,  013. 

E.  Paiainncs. 

When  nothing  is  said  in  the  negotiations 
about  special  rates  of  insurance,  or  special 
conditions  of  the  policy,  it  will  he  presumed 
that  those  which  were  usual  and  customary 
were  intended:  Uachine  Co.  v.  Insurance  Co., 
50  0.  S.  549,  IV  Longsdorf's  Notes,  512. 

An  agent  authorized  to  make  contracts  of 
fire  insurance  and  issue  policies,  may  waive 
payment  in  cash  of  the  premiums,  and  give 
time  for  their  payment,  unless  there  are 
restrictions  upon  his  authority  of  which 
the  insured  has  notice;  and  Buch  waiver  may 
be  express  or  implied:  Machine  Co.  v.  Insur- 
ance Co.,  60  0.  S.  649,  IV  Longsdorfs 
Notes,  612. 

Where,  under  an  arrangement  with  the 
insured  by  which  his  insurance  was  to  be 
kept  up  to  a  specified  amount  by  renewals 
or  new  policies,  it  was  the  custom  of  the 
agent  to  charge  the  premiums  as  policies 
were  issued,  or  renewed,  and  have  periodical 
settlements  with  the  insured,  when  the  pre- 
miums would  be  paid,  a  credit  for  a  pr^ium 


so  charged  to  the  next  period  of  settlement, 
may  be  implied:  Machine  Co.  v.  /nauronoe 
Co.,  60  0.  8.  640,  IV  Longsdorfs  Notes, 
612. 

Where  a  promissory  note  is  given  for 
insurance,  it  does  not  constitute  payment  of 
the  premium,  but  during  the  term  of  the 
insurance  is  a  mere  evidence  of  indebtedness 
arising  under  a  contract  not  yet  completed; 
and  where  a  receiver  comes  in  and  takes 
possession  of  the  property  covered  by  the 
insurance,  he  is  chargeable  with  the  cost 
thereof  for  the  remainder  of  the  term  the 
policies  have  to  run;  Koch  v.  Hotel  Co.,  13 
O.  C.  C.  (N.S.)  163,  22  O.  C.  D.  681. 

Where  terms  of  policy  provide  for  forfeit- 
ure of  policy  when  any  assessment  is  due 
and  unpaid  for  thirty  days,  and  insured 
leaves  it  to  his  clerk  to  pay  them,  if  the 
latter  fails  through  dishonesty  to  pay.  It 
will  not  be  unavoidable  accident  or  mistake 
so  far  as  the  association  was  concerned,  for 
which  court  would  give  relief:  Oraveson  v. 
Insurance  Co..  8  0.  C.  C.  171,  6  O.  0.  D.  327. 

F.  CoNornoNS. 
1.   Construction  and  Waiver. 

Forfeiture  is  to  he  construed  strieUy  in 
favor  of  the  insured  and  agaiiwt  the  insur- 
ance company:  Webster  y.  Insurance  Co.,  Si 
O.  8.  658,  IV  Longsdorfs  Notes,  613  [affirm- 
ing Insurance  Co.  v.  Webster,  7  O.  C.  C.  611, 
4  O.  C.  B.  704]. 

Clauses  or  provisions  of  forfeiture  in  an 
insurance  policy  are  to  he  construed  strictly, 
and  are  not  to  be  encouraged  by  the  oonrts: 
Sioander  t.  Insurance  Co.,  1  O.  C.  C.  (N.S.) 
233,  16  O.  C.  D.  3. 

A  clause  in  an  insurance  policy  provided 
that:  "If  the  company  shall  claim  the  fire 
was  caused  by  the  act  or  neglect  of  any  per- 
son or  corporation,  the  company  shall  he 
subrogated  to  all  right  of  recovery  by  the 
insured  for  the  loss  resulting  therefrom,  and 
such  right  shall  be  assigned  to  the  company 
by  the  insured."  It  was  held  that  a  stipula- 
tion such  as  the  latter  can  only  be  used  to 
work  a  forfeiture  atrictissime  juris.  That 
clause  i)eing  inserted  by  the  insurer  for  the 
protection  of  the  insurer  is  to  be  construed 
most  strongly  against  the  insurer  and  in 
favor  of  the  insured.  In  view  of  the  facts 
disclosed  in  this  case,  the  court  could  not 
by  way  of  purely  l^al  construction  give 
the  stipulation  the  effect  which  the  defendant 
claimed  for  it  and  void  the  policy:  Emel  v. 
Insurance  Co.,  88  0.  8.  269. 

A  policy  of  insurance,  being  drawn  by  the 
insurer,  is  to  be  construed  moat  strongly 
against  him:  Swander  T.  Insurance  Co.,  1 
O.  C.  C.  (N.S.)  233,  16  O.  C.  D.  3;  Blackw^ 
V.  Insurance  Co.,  48  0.  6.  633,  IV  Longsdorfs 
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Notes,  428 ;  Webater  v.  Insurance  Co.,  63  0. 
8.  5&B,  TV  LODgadorfs  Notes.  613. 

Glauses  of  forfeiture  are  striotly  con- 
Btrued:  Blacktoell  V.  /nturancs  Co.,  48  O.  S. 
533,  IV  Longsdorfs  Notes,  428. 
Policies  of  insurance  should  be  construed 
as  other  written  contracts.  Reasonable  in- 
terpretation is  all  that  is  required:  /nswr- 
OMW  Co.  V.  Clark,  2  O.  0.  C.  (N.S.)  585,  14 
O.  C.  D.  33. 

The  construction  of  a  policy,  like  other 
contracts,  is  to  be  reasonable,  so  as  not  to 
defeat  the  intention:  West  T.  Insuremoe  Co., 
27  0.  S.  1,  Til  Longsdorfs  JJfotes,  341. 

Ambiguous  policies  of  insurance  are 
always  construed  in  favor  of  the  aBsiu-ed; 
and  where  the  language  used  is  uncertain 
in  its  application,  or  ambiguous,  parol  evi- 
dence is  admiaaible  to  aid  in  its  interpreta- 
tion and  application:  State  v.  Insurance  Co., 
2  O.  N.  P.  (N.S.)  111,  14  O.  D.  (N.P.)  523. 

In  the  construction  of  a  contract  courts 
should  give  effect,  if  possible,  to  every  pro- 
vieion  therein  contained,  and  if  one  con- 
struction of  a  doubtful  condition  written 
in  a  contract  would  make  that  condition 
meaningless,  and  it  is  possible  to  give  it 
another  construction  that  would  give  it 
meaning  and  purpose,  then  the  latter  con- 
struction must  obtain:  Bank  v.  Insurance 
Co.,  83  O.  S.  309. 

Where  a  person  or  corporation  engaged  in 
a  particular  line  of  business  with  the  public, 
prepares  or  uses  printed  forms  of  contract 
for  the  purpose  of  effecting  and  carrying 
on  that  business,  and  places  in  such  printed 
form  of  contract  a  printed  condition  of 
doubtful  meaning  susceptible  of  two  or  more 
constructions,  that  construction  will  be 
adopted  most  favorable  to  those  dealing  with 
the  person  or  corporation  that  prepares  or 
uses  the  printed  form  in  the  conduct  of  its 
business:  Bank  v.  Insurance  Co.,  83  O.  S.  309. 

While  courts  have  no  power  to  make  con- 
tracts for  parties,  yet  if  the  provisions  of  a 
contract  are  ambiguous  or  conflicting  the 
court  must  construe  the  contract  aa  nearly 
as  may  be  to  give  effect  to  the  purpose 
thereof,  and  to  carry  out  the  intention  of 
the  parties  at  the  time  of  the  execution  of 
the  contract:  Bank  v.  Insurance  Co.,  8S 
0.  S.  300. 

Where  there  is  a  conflict  between  any  of 
the  printed  provisions  of  a  contract  and 
those  inserted  in  writing  at  the  time  the 
contract  Is  executed  the  latter  will  control; 
Bank  T.  Insurance  Co.,  83  O.  S.  309. 

The  construction  of  a  policy  is  by  the 
same  rules  and  principles  as  other  contracts. 
The  phrase  that  it  is  "eminently  a  contract 
of  good  faith"  merely  refers  to  tiie  fact  that 
one  of  the  parties  is  deemed  less  acquainted 
with  the  details  of  the  subject  than  the 


other:  Insurance  Co.  v.  Miller,  12  Dec  Rep. 
165,  1  ^^  ,325  [affirming  MUler  v.  Inauramee 
Co.,  12  Dec.  Rep.  106,  1  H.  208]. 

As  a  contract  of  indemni^,  the  poli^  is 
to  ba  construed  in  favor  of  the  assured,  and 
so  also  are  exceptions  from  the  risk.  The 
words  of  the  policy  are  to  be  t^en  in  their 
ordinarj'  sense,  unless  the  context  requires 
a  peculiar  sense.  Effect  must  be  giveii  to 
every  clause,  especially  where  a  new  oluiae 
is  put  in  a  contract  of  established  form: 
8napp  V.  Insurance  Co.,  8  O.  S.  458.  II 
Longsdorfs  Notes,  368. 

If  the  charter  is  by  the  terms  of  the  policy 
to  be  used  to  explain  the  rights  of  the 
parties  as  to  all  cases  not  therein  provided 
for,  it  can  not  be  used  to  vary  the  policy. 
Accordingly,  if  by  the  policy  insurance  is' 
suspended  during  non-paj'ment  of  an  install- 
ment due  by  the  premium  note,  an  additional 
penalty  can  not  be  added  from  the  charter, 
making  ttie  whole  note  due  on  default,  for 
this  enlarges  the  obligation:  Matthews  T. 
Insurance  Co.,  40  0.  S.  135,  IV  Longsdorfs 
Notes,  13. 

Conditions  and  forfeitures  may  be  waived 
by  the  insurance  company  by  its  authorized 
agents:  Insurance  Co.  v.  Baldwin,  17  O.  C. 
C.  143,  9  O.  C.  D.  118. 

While  express  waiver  in  the  law  of  insur- 
ance rests  upon  the  intention  of  the  party 
against  whom  it  is  invoked,  and  estoppel 
against  the  misleading  conduct,  implied 
waiver  may  rest  upon  either,  when  there  is 
an  intention  to  waive  unexpressed  but  clearly 
to  be  inferred  from  the  circumstances,  or 
when  there  is  no  such  intention  in  fact  but 
the  conduct  of  the  insurer  has  misled  the 
insured  into  acting  on  a  reasonable  belief 
that  the  company  has  waived  some  provision 
in  the  policy.  A  waiver  need  not  be  based 
upon  a  technical  estoppel,  yet  in  the  absoioe 
of  an  express  waiver  some  of  the  elements  of 
estoppel  must  exist:  Kehm  v.  Insurance  Co., 
8  0.  N.  P.  542,  11  O.  D.  (N.P.)  738. 

An  agent  having  power  to  waive  in  writing 
certain  printed  provisions  of  a  policy  of 
insurance  has  authority  to  write  into  such 
policy  conditions  and  provisions  in  conflict 
with  the  printed  provisions  that  he  has 
authority  to  waive,  and  such  written  pro- 
vision will  be  held  to  be  a  waiver  in  writing 
of  any  such  printed  oonditioni  hi  direct 
conflict  thn-ewith;  Bank  v.  Inttrmee  Oo^ 
83  O.  S.  309. 

Where  insurance  policy  stipulates  that 
the  violation  of  certain  of  its  provisiona  shall 
release  the  company  issuing  it  frcon  all 
liability  thereon,  and  the  ^ent  iamiiig  the 
policy  is  advised  of  acts  of  the  insured 
claimed  to  be  in  violation  of  such  provisions, 
and  such  policy  is  returned  to  the  agent,  and 
the  company  is  notified  by  the  agent  of  the 
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act  complained  of,  it  is  the  duty  of  the 
company  to  act  within  reasonable  time  and 
to  return  either  the  unearned  premium  or 
the  policy,  and  if  it  fails  to  instruct  its 
agent  within  reasonable  time  with  reference 
thereto  and  the  agent  returns  the  policy  to 
the  insured  retaining  for  his  principal  the 
unearned  premium,  the  company  can  not 
avoid  liability  for  loss  tliereafter  occurring 
for  and  on  account  of  the  acts  in  violation 
of  such  contract  of  which  it  had  knowledge 
before  the  return  of  the  policy:  Bank  v. 
Insurance  Co.,  83  O.  S.  300. 

Where  an  insurance  company  has  given 
authority  to  its  agent  to  make,  execute  and 
deliver  a  policy  of  insurance,  but  has  not 
pven  authority  to  such  agent  to  make  a 
later  verbal  contract  waiving  any  provision 
of  the  policy,  a  verbal  contract  ludertaking 
to  waive  any  provision  of  the  policy  will  not 
bind  the  company.  But  the  company  will  be 
bound  if  with  knowledge  of  the  facta  it 
ratifies  such  act  of  the  agent;  and  this  may 
be  done  by  the  company  by  its  direct  acts 
which  show  such  ratification  or  indirectly 
by  conduct:  Bank  v.  Inntrance  Co.,  83  0.  S. 
309. 

Where  it  does  not  appear  that  a  solicitor 
of  fire  insurance  was  authorized  to  waive 
the  provision  of  tiie  policy  against  other 
inBurance,  or  that  the  agents  who  wrote  the 
policy  consented  to  8U<^  a  waiver  or  had 
knowledge  that  other  inrarance  had  been 
placed  on  the  same  property,  a  petition  for 
a  rdonnation  of  the  policy  so  as  to  provide 
for  such  waiver  will  be  denied:  JfcBee  T. 
Zttsurance  Co..  11  O.  N.  P.  (K.S.)  76. 

The  keeping  of  gasoline  in  a  pint  bottle 
on  a  shelf  near  a  gasoline  engine  to  be  used 
in  starting  the  engine,  the  bottle  being  filled 
when  necessary  from  a  gallon  can  kept  in  a 
separate  building,  is  a  keqiing  of  a  taall 
quantity  for  incidental  use  and  not  in  viola- 
tion of  a  policy  inhibition  against  keeping 
gasoline  on  the  premiaea,  and  in  view  of 
the  fact  that  it  was  fully  understood  when 
the  policy  was  written  that  it  was  used 
for  manufacturing  purposes  and  operated 
by  a  gasoline  engine  the  keeping  of  gasoline 
in  such  quantity  in  the  engine  room  must 
have  been  in  contemplation:  Gump  T.  Insur- 
ance Co.,  15  O.  C.  C.  {N.S.)  428,  24  0.  C.  D. 
36  [affirmed,  without  opinion.  Insurance  Co. 
V.  Oump,  86  O.  S.  325]. 

2.   At  to  Looation. 

The  stipulation  in  a  policy  of  fire  insur- 
ance that  "this  policy  shall  become  void, 
unless  consent  in  writing  is  endorsed  by  the 
company  hereon  if  any  change  takes  place 
in  the  location  of  the  property,"  may  bM»me 
the  subject  of  construction  because  of  the 


variety  of  senses  in  which  the  word  "void** 
is  used:  Insurance  Co.  v.  Burget,  65  0.  6. 
119,  IV  Longsdorrs  Notes,  882. 

The  terms  of  a  stipulation  as  to  change 
of  location  of  the  insured  property  should 
be  construed  with  reference  to  its  purpote, 
and,  thus  construed,  it  does  not  exempt  the 
insurer  from  liability  because  of  a  change 
in  the  location  of  insured  chattels  without 
consent  if  the  hazards  of  such  location  are 
not  operative  at  time  of  the  loss:  Insurance 
Co.  V.  Burget,  65  0.  S.  119,  IV  Longsdorfs 
Notes,  882. 

The  insured  may  recover  upon  a  policy 
containing  a  stipulation  against  removal  of 
the  insured  goods  without  the  consent  of  the 
company,  for  the  loss  of  chattels  destroyed 
at  a  location  to  which  they  were  removed 
with  the  insurer's  consent,  notwithstanding 
their  previoua  removal  to  another  locatimi 
without  such  consent;  Insurance  Co.  T. 
Burget,  66  O.  S.  110,  IV  Longadorfa  Notei, 
882. 

Though  by  the  policy  change  of  location 
of  the  goods  will  avoid  it  unless  oonsented 
to  in  writing,  and  the  policy  provides  that 
agents  are  not  authorised  to  waive  condi- 
tions, yet  where  the  agent  who  signed  the 
policy,  on  being  applied  to  for  consent,  tells 
the  insured  to  come  in  later  and  he  will  fix 
it,  and  the  goods  are  destroyed  before  tiiis 
is  done,  the  company  is  liable;  Insurance  Co. 
V.  Burget,  17  O.  C.  C.  619,  9  O.  C.  D.  369. 

Where  goods  insured  "while  located  and 
contained  as  described  herein,  and  not  other- 
wise" under  a  standard  form  policy,  are 
removed  to  another  location  without  the 
written  consent  of  the  company  to  such 
removal  indorsed  upon  the  policy,  there  can 
be  no  recovery  under  the  policy  for  loss  by 
fire  sustained  after  such  removal,  notwith- 
standing the  insured  uotified  the  agent  of 
the  company  of  the  proposed  removal,  and 
the  agent  said  he  would  attend  to  the  matter 
and  see  that  the  proper  entries  were  made 
80  that  the  insurance  would  be  preserved: 
Walsh  V.  Insurance  Co.,  6  0.  C.  0.  (N.S.)  1, 
17  O.  C.  D.  313  [distinguishing  Insurance 
Co.  V.  Burget,  17  O.  C.  C.  619,  9  0.  C.  D. 
369]. 

Under  a  fire  insurance  policy  which  pur- 
ports to  insure  certain  chattel  property  "all 
contained  in"  a  specified  dwelling,  the  insiir- 
ance  company  is  not  liable  for  the  destruc- 
tion by  fire  of  a  toy  patrol  wagon  which  at 
the  time  of  the  fire  was  not  within  the 
dwelling  but  in  a  yard  near  the  entrance 
to  the  cellar:  Bruck  v.  Insurance  Co.,  17  O. 
D.  (X.P.)  751,  5  O.  L.  R.  46. 

If  personal  property  which  is  insured  ts 
described  as  situated  at  a  certain  place  the 
subsequent  change  of  the  place  of  storage 
without  the  consent  of  the  insurance  corn- 
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puqr  avoids  tbe  policy:  /mutwios  Co.  t. 
Vorkia,  1  O.  C.  C.  326,  1  0.  a  D.  180. 

If  the  ioBured  notifies  the  inBurance  com- 
pany that  he  is  about  to  change  the  location 
of  personal  property  and  if  he  is  notified 
that  when  such  change  is  made  it  must  be 
endorsed  on  the  policy,  such  notice  upon  the 
agent  or  themselves  amounts  to  the  assent 
of  the  insurance  company:  InauroHoe  Co.  t. 
Vorhig,  1  O.  C.  C.  326,  1  O.  C.  D.  180. 

Describing  the  buggy  insured  as  situate  in 
a  shed  on  a  named  street,  warrants  its 
remaining  there  except  when  in  temporary 
use,  and  if  it  is  removed  to  a  livery  stable 
and  there  burned,  tbe  insurance  is  not 
recoverable:  Insurance  Co.  v.  Vorhia,  1  O. 
C.  C.  826,  1  O.  G.  D.  180. 

8.  Vacancy, 

If  the  policy  contains  a  provision  tliat  the 
policy  shall  l>e  void  if  the  building  is  vacant 
or  becomes  unoccupied,  such  policy  becomes 
void  if  the  tenant  moves  out  and  leaves  the 
house  vacant  although  the  owner  of  the 
house  does  not  know  that  it  is  vaoant: 
Inmtrance  Co.  T.  Welts,  42  0.  S.  SX9.  IV 
Longsdorf's  Notes,  126. 

Where  one  of  the  conditions  of  a  fire 
insurance  poli^  is  that  if  the  bnilding 
insured  shall  become  vacant,  nnooeupied  or 
uninhabited,  without  the  consent  of  the 
insurer,  the  policy  shall  be  void;  aatd  where 
such  building  becomes  vacant  after  the  polloy 
was  issued  without  knowledge  or  consent  <»i 
the  part  of  the  insurer,  and  a  fire  occur 
therein  while  the  building  is  vacant,  there 
can  be  do  recovery  under  the  policy:  Inaur- 
once  Co.  v.  Wenter,  76  0.  S.  643,  IV  Longs- 
dorfs  Notes,  1027  (reversing  ItuvroKce  Co. 
V.  Werner,  «  0.  N.  P.  (N.S.)  514,  16  O.  D. 
(N.F.)  624,  1  Hosea,  405;  approving  and 
following  Insurance  Co.  v.  Welle,  42  O.  S. 
619,  IV  Longsdorfs  Notes,  126;  overruling 
Mood^f  T.  Inwranoe  Co.,  S2  0.  S.  12,  TV 
Longsdorf's  Notes,  660]. 

The  condition  in  a  Are  insurance  policy 
was,  that  tbe  property  is  "occupied,  and  to 
be  occupied  by  tenant  as  a  private  dwell- 
ing," and  to  be  void  if  the  property  should 
become  unoccupied  without  the  assent  of  the 
company.  Tbe  tenant  moved  out,  and  the 
son  of  the  owner  slept  in  the  house  during 
the  day  and  worked  nights,  having  only  a 
cot,  a  chair  and  an  alarm  clock  in  the  house; 
the  family  of  the  owner  resided  next  door 
and  obtained  their  rain  water  from  a  cistern 
in  the  kitchen  of  this  house,  and  the  owner 
went  through  the  house  every  day,  the  fire 
occurring  late  at  night.  It  was  held  that 
in  legal  effect  the  bouse  was  unoccupied,  and 
the  court  should  have  so  instructed  the  jury, 
and  then  left  the  question  to  the  jury  as  to 


whether  the  risk  was  therd>y  increased: 
Insurance  Co.  T.  Baldwin,  62  O.  S.  308,  IV 
Ixmgsdorf's  Notes,  836  [reversing  Ineuramce 
Co.  T.  Baldwin,  17  0.  C.  C.  143,  9  O.  C.  D. 
118]. 

A  charge  that  the  jury  need  not  consider 
whether  or  not  the  property  was  vacant  at 
the  time  the  policy  was  applied  for  and 
issued  ia  not  erroneous  under  the  provisions 
of  O.  0.,  I  0583,  particularly  when  the  evi- 
deuce  ia  undisputed  that  the  agent  of  iitt 
company  had  luiowledge  of  such  vacancy: 
Inturance  Co.  v.  MeBee,  12  0.  C  0.  (NA) 
228,  21  O.  C.  D.  469. 

A  condition  in  a  policy  of  insurance  that 
if  tite  property  insured  becomes  unoccupied 
without  tbe  assent  of  the  company  the 
policy  shall  be  void,  is  not  in  conflict  with 
G.  C,  1 0583,  limiting  the  extent  of  liability 
upon  policies,  provided  such  eonditMU 
increases  the  risk,  but  the  fact  that  premises 
are  unoccupied  does  not  in  itself  raise  to  any 
degree  the  prmimption  of  increase  of  hazard 
of  the  risk:  Insurance  Co.  v.  McFarUmd,  12 
O.  C.  D.  691  [affirmed,  without  opinion,  In- 
surance  Co.  r.  McFarland,  60  0.  8.  617]. 

Auctions  in  the  answer  of  an  insurance 
company  in  an  action  for  indemnity  for  loss 
by  fire,  that  the  insured  suffered  the  pram- 
ises  to  become  vacant  and  unoccupied  with- 
out defendant's  consent,  uod  therdqr  increased 
the  risk  without  allc^tiMi  of  fact  to  show 
how  or  in  what  manner  such  risk  was  in- 
creased, are  not  suffieioit  and  do  not  raise 
such  a  presnmptiffiD  «a  will  amount  to  a 
defense:  /Murvnoe  Co.  v.  McFariand.  12  0. 
C.  D.  601  [affirmed,  without  opinion,  Jntnr- 
OHoe  Co.  T.  McFarland,  60  O.  &  617]. 

That  a  dwdling  has  become  vacant  is  not 
a  defense  nnless  the  risk  was  increased, 
which  is  a  question  for  the  jury:  PhiUif*  v. 
/MuroHce  Oon  18  O.  C.  C.  679,  6  O.  a  D. 
266. 

Vacancy  of  a  house  for  a  reasonable  time 
while  getting  anotiier  tenant  ia  not  a  breaeb 
of  a  condition  making  the  poli^  void  if  the 
house  becomes  vacant;  State  v.  Tuttstrims, 
8  Dec.  Rep.  74,  6  BulL  464. 

Describing  the  property  as  "occupied  as  a 
hotel  and  barroom"  ia  mere  description  and 
not  a  warranty  that  it  shall  not  become 
vacant,  and  there  may  be  a  recovery,  though 
it  has  stood  vacant  a  long  time:  /nevroaoe 
Co.  V.  Frich,  5  Dec.  Rep.  47,  2  Am.  L.  Bee. 
336. 

Renewal  of  the  insurance  while  so  vacant, 
with  the  agent's  Icnowledge,  estops  the  com- 
pany to  claim  it  Is  then  a  misrepresentation: 
Insurance  Co.  v.  Frick,  6  Dec  R^.  47,  2 
Am.  L.  Rec.  336. 

Where  the  condition  of  manufacturing 
property  as  to  occupation  and  operation  was 
the  same  at  the  time  of  lose .  by  fire 
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when  the  policy  was  written  and  delivered, 
recovery  thereon  can  not  be  defeated  by  a 
showing  that  during  the  intervening  period 
there  had  been  times  when  the  property  waa 
not  operated  at  certain  periods  of  the  day 
or  night:  Qump  v.  Insurance  Co.,  15  O.  0. 
0.  (N.S.)  428,  24  O.  C.  D.  36  [affirmed, 
without  opinion.  Insurance  Co.  v.  Qump,  80 

0.  S.  826]. 

4.   Against  AUmation. 

A  total  alienation  of  property  insured 
operates  to  avoid  the  policy  oi  insurance, 
fr<nn  the  time  of  such  alienation:  Manufac- 
turing  Co.  v.  Insurance  Co.,  10  O.  S.  847, 
II  Longsdorf  B  Notes,  441. 

Where  the  assured  has  contracted  to  con- 
vey the  assured  premises  at  a  future  day, 
on  payment  of  the  purchase  mon^,  and, 
between  the  date  of  the  contract  and  the 
day  of  payment,  the  premises  are  destroyed 
by  fire,  this  is  not  such  an  alienation  as 
would  defeat  the  policy:  TrumtnUl  v.  /n««r- 
ance  Co.,  12  O.  306,  I  Longsdorfs  Notes,  562. 

A  policy  of  insurance,  issued  to  a  mercan- 
tile partnership  on  a  stock  of  goods  owned 
by  the  firm,  and  with  which  they  are  carry- 
ing on  business,  which  contains  no  provi- 
Hiona  limiting  or  restricting  alienation  of  the 
property,  is  not  avoided  by  a  sale  by  one 
partner  to  hie  co-partners,  who  continue 
the  partnership  business  of  his  interest  in 
the  stock:  West  v.  Insurance  Co.,  27  O.  S. 

1,  III  Longsdorfa  Notes,  341. 

When  the  policy  contains  a  provision  that 
the  assignment  of  the  same  or  any  interest 
therein,  without  the  assent  of  the  company 
indorsed  thereon,  avoids  it,  such  a  sale,  and 
the  assignment  by  the  retiring  partner  to  his 
co-partners,  who  continue  the  business,  of 
his  interest  in  the  policy,  does  not  avoid  it: 
West  V.  Insurance  Co.,  27  0.  S.  1,  HI  Longs- 
dorfa Notes,  341. 

If  the  clause  is  against  "a  sale  or  transfer" 
of  the  property  there  is  no  forfeiture  unless 
the  entire  interest  is  sold.  Takii^  in  a 
partner  is  not  a  sale  or  transfer  of  the 
oitire  interest.  The  policy  not  having  been 
assigned,  the  insured  can  sue  in  his  own 
name  for  loss  to  his  share  of  the  property: 
Blacktcell  v.  Insurance  Co.,  48  O.  S.  633, 
IV  Longsdorfs  Notes,  428. 

A  policy  of  insurance  issued  to  a  mortgagee 
contained  a  stipulation  that  the  Insurance 
might  be  terminated  at  any  time  at  the 
request  of  the  assured,  the  company  only 
retaining  customary  short  rates;  also,  that 
if  any  change  took  place  in  the  title  or 
possession,  the  policy  should  be  void.  With- 
out the  knowledge  of  the  company,  the 
owner  lold  and  conveyed  the  property  and 
satisfied  the  mortgage.  It  was  held  that  a 
33-c 


subsequent  assignment  of  the  policy  by  the 
mortgagee  to  the  purchaser,  and  a  verbal 
agreement  between  the  latter  and  an  agent 
of  the  company,  having  power  to  make  con- 
tracts and  issue  policies,  that  such  assigned 
policy  shall  have  the  force  and  effect  of  a 
new  policy  to  the  purchaser,  will  bind  the 
company:  Insurance  Co.  v.  Wall,  31  O.  S. 
628.  Ill  Longsdorfs  Notes,  614. 

A  new  mortgage  to  take  up  and  rdease 
an  old  one,  but  not  increasing  ttie  amount, 
ereept  to  add  in  what  was  borrowed  to  pay 
taxes,  does  not  avoid  the  policy:  Insurance 
Co.  V.  Danison,  66  O.  S.  796,  38  Bull.  163. 

Mortgaging  the  property  is  not  a  change 
in  the  title,  interest  or  possession,  and  so 
thoi^h  such  mortgage  be  by  deed  absolute 
with  a  defeasance  on  a  sc^Hurate  paper:  Bun 
Fire  Offiee  v.  Clark,  63  O.  8.  414,  IV  Longs- 
dorfs Notes,  607. 

Insurance  to  a  mortgagee  as  such  is  not 
avoided  under  a  clause  against  alienation  of 
the  subject  matter  by  sale  by  the  mortgagor, 
otherwise  of  an  insurance  to  the  mortgagor 
with  a  clause  making  the  loss  payable  to 
the  mortgagee:  Mitchell  v.  Insurance  Co., 
4  O.  N.  P.  386,  6  O.  D.  (N.P.)  420. 

Where  personal  property  insured  against 
loss  by  fire  in  a  mutual  fire  insurance  com- 
pany. Is  sold  by  a  master  in  chancery,  in 
pursuance  of  a  decree  upon  a  mortgage  given 
by  the  assured,  and  the  proceeds  of  such 
sale  are,  by  order  of  the  court,  applied  to 
the  satisfaction,  pro  tanto,  of  such  degree, 
and  the  property  insured  is  afterwards 
burned,  the  assured  can  not  recover  for  the 
loss,  although  subsequently  to  such  loss  and 
before  the  commencement  of  the  action  on 
the  policy,  tlie  sale  was,  by  consent  of  all 
parties  thereto,  set  aside  by  order  of  the 
court  under  whose  decree  the  sale  was  made: 
Manufacturing  Co.  v.  Insurance  Co.,  10  O. 
S.  347,  II  longsdorfs  Notes,  441. 

A  confirmation  of  a  foreclosure  sale  to  the 
mortgagee  being  vacated  at  the  same  term 
for  want  of  statutoiy  notice  leaves  the  in- 
surable interest  of  the  mortgagor  in  pos- 
session the  same  as  if  there  had  been  no 
sale:  Insurance  Co.  v.  Sampson.  3S  O.  S. 
672,  III  Longsdorfs  Notes,  1001. 

Where  the  loss  occurred  after  such  con- 
firmation, but  before  the  sale  was  set  aside, 
such  mortgagor's  insurable  interest  was  not 
divested  by  the  unauthorized  sale:  Insurance 
Co.  V.  Sampson,  38  O.  S.  672,  III  Longsdorfs 
Notes,  1001. 

Where  a  policy  contains  a  condition  that 
it  shall  he  void  if  the  property  be  sold  w 
transferred  or  any  change  takes  place  in  the 
title,  such  policy  is  not  rendered  void  by  a 
subsequent  mortgage  upon  the  realty:  Bgere 
V.  Insurance  Co.,  35  0.  S.  606,  III  Longs- 
dorfs Notes,  812. 
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The  mere  appointment  of  a  receiver  over 
the  affairs  of  a  corporation  on  a  default 
judgment,  is  not  a  change  of  title  or  pos- 
session, or  taking  into  custody  under  a  pro- 
ceeding:  Insurance  Co.  v.  Bowenoa,  6  0. 

C.  C.  1,  3  O.  C.  D.  321. 

Where  an  agent  of  a  fire  insurance  com- 
pany, who  has  authority  so  to  do,  enters 
upon  the  policy  the  consent  of  tlie  company 
to  a  tnuiirfer  of  the  property  insured  there- 
in, the  consent  is  binding  upon  the  company 
whether  the  sale  be  all  for  cash,  or  part 
cash,  with  a  mortgage  securing  the  balance: 
In$urance  Co.  v.  Broion,  4  O.  C.  C.  (N.S.) 
78,  14  0.  C.  D.  52,  16  O.  C.  D.  110  [af- 
firmed, without  opinion,  Inturance  Co.  T. 
Brown,  68  O.  S.  «56]. 

A  policy  which  oontains  a  provision  that 
it  shaU  be  void  in  case  of  transfer  or  in- 
cumbrance, is  rendered  void  by  the  conv^- 
ance  of  the  proper^  reserving  a  life  estate: 
Intwranee  Co.  t.  Archer,  36  O.  S.  608,  III 
Longsdorfs  Notes,  878. 

Under  a  policy  upon  a  stock  of  goods 
which  permitted  the  owner  to  replenish  the 
stock,  but  provided  that  change  of  ownership 
of  the  goods  should  avoid  the  policy,  a  sale 
of  the  entire  stock  by  the  owner  folIowcHl 
by  the  re-sale  to  the  owner  before  the  loss, 
waa  held  not  to  avoid  the  policy:  Insur- 
ance Co.  T.  Lewis,  1  O.  C.  C.  7fl,  1  O.  C. 

D.  47  [affirmed,  without  opinion.  Insurance 
Co.  V.  Lewis,  19  BuU.  173]. 

The  transfer  by  one  tenant  in  common, 
of  his  interest  to  the  remaining  owners  does 
not  avoid  a  policy  which  forbids  alienation 
of  the  property:  Insurance  Co.  v.  Sockman, 
16  O.  C.  C.  105,  8  0.  C.  D.  404  [affirmed, 
without  opinion.  Insurance  Co.  v.  Sockman, 
89  BnU.  868]. 

A  policy  of  fire  insurance,  containing  a 
provision  a|[ainst  alienation  of  title,  ia  ren- 
dered void  1^  the  execution  of  a  trust  deed 
eoveiing  the  proper^  insured  for  the  pur- 
pose of  paying  off  mortgage  incumbrances  the 
resfdne  to  go  to  the  owner  who  holds  the 
policy:  Ineunmre  Co.  v.  Black,  6  O.  C.  C. 
(N.S.)  132,  17  O.  C.  D.  86. 

Where  a  fire  insurance  policy  contains  a 
provision,  that,  if  another  insurance  shall 
be  made  on  the  property  thereby  insureil, 
not  consented  to  in  writing  thereon,  or  if 
the  property  shall  l»e  sold,  the  policy  shall 
be  void,  it  was  held  that  if  the  property  so 
insured,  was,  at  the  time  the  policy  was 
made,  under  a  mortgage,  and  the  policy, 
with  the  assent  of  the  company  making 
same,  was  assigned  to  the  mortgagee,  the 
delivery  of  the  possession  and  control  of 
the  property  to  the  mortgagee  subsequent  to 
the  date  of  the  policy,  is  not  such  a  sale 
aa  will  invalidate  the  policy:  Insurance  Co. 


V.  ffoyes,  17  0.  6.  432,  11  LoBgadorTa  Xoie*, 
842. 

To  entitle  a  partnership  to  recover  on  a 
policy  of  insurance  issued  to  such  partner- 
ship it  must  be  shown  that  at  the  time  the 
policy  was  issued  and  at  the  time  the  prop- 
erty was  destroyed,  such  property  was 
owned  by  such  partnership:  Dun  v.  Insur- 
ance Co.,  8  0.  N.  P.  612,  10  O.  D.  {N.P.) 
667  [affirmed,  without  (pinion,  Inturance 
Co.  V.  Dun,  52  O.  S.  639,  IV  Longsdorfs 
Kotes,  5841. 

A  sale  of  the  property  for  $75,000,  retain- 
ing a  lien  for  $50,000  of  the  price,  aroids 
the  policy  under  a  clause  against  "transfer 
or  change  of  interest":  Bates  v.  Insurance 
Co.,  13  Dec.  Rep.  851,  2  C.  S.  C.  R.  195  [re- 
versing Bates  v.  Insurance  Co.,  13  Dec.  Rep. 
608.  1  C.  S.  C.  R.  S23]. 

The  duty  devolves  upon  the  insurer  to 
ascertain,  not  upon  vmdee  Cu  disclose,  the 
terms  and  conditions  of  a  sale  of  personsl- 
property  covered  by  its  poiii^  of  insurann 
when  the  inaurer,  without  restriction  or 
qualification,  eonsenta  to  ihe  sale,  which 
consult,  together  with  a  trMisfer  of  the  pol- 
icy, ia  entered  in  writiiq;  opon  the  policy: 
Insurance  Co.  T.  Brown,  4  O.  G.  C.  (N.S.) 
78,  14  O.  G.  D.  52,  16  O.  ii.  D.  110  [affiimel. 
Insurance  Co.  v.  Brown,  tf8  O.  S.  655]. 

Under  a  policy  of  fire  insurance  contain- 
ing a  clause  that  if  the  property  insured  be 
sold  or  transferred  "then  this  policy  shsU 
be  void,"  the  entering  into  an  agreement 
between  the  insured  and  a  third  party,  ]fy 
the  terms  of  which  the  insured  agreed  to 
convey  to  such  party  the  premises  insured 
at  an  agreed  price,  and  the  payment  by 
sucli  party  under  such  contract  of  a  portion 
of  the  price  and  the  entering  into  possessioa 
of  the  premises  and  occupying  th«n  ss 
owner,  will  avoid  the  policy:  Lees  v.  /*• 
surance  Co.,  64  0.  S.  603,  45  Bull.  335. 

A  deed  of  assignment  for  the  ben^t  of 
creditors  is  a  "sale"  within  the  terms  of  a 
policy  forbidding  sale  or  transfer:  Insur- 
ance Co.  V.  Waters,  65  0.  S.  \97,  IV  Longs- 
dorfs  Notes,  883. 

The  fact  that  the  assignor  retains  pot- 
session  of  the  property  at  sufferance,  wiH 
not  have  the  effect  to  prevent  the  policy  from 
becoming  void:  Insnrance  Co.  v.  Waters,  W 
O.  S.  157,  IV  Longsdorfs  Notes,  883. 

An  assignment  for  benefit  of  creditors  by 
the  assured  avoids  the  policy  under  a 
clause  against  change  of  title  or  interest 
G.  C,  §9583,  has  no  application:  Gueta- 
burger  v.  Insurance  Co,,  3  O.  N.  P.  140,  4 
0.  D.  (N.P.)  220. 

An  assignment  of  a  policy  of  fire  insur- 
ance, absolute  in  form  but  intended  as  col- 
lateral security  for  a  debt  due  from  the 
ftssigDor  is  valid,  and  does  not  avoid  the 
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policy  where  sucli  assignment  is  not  pro- 
hibited therein,  and  no  mistepresentation 
of  facts  is  made  to  the  insurer,  its  assent 
being  given  without  inquiry:  Insurance  Co. 
V.  Wolf,  21  0.  C.  C.  202,  11  0.  C.  D.  815. 

An  assignment  of  a  policy  of  insurance 
against  loss  by  fire  may  be  proved  by  parol 
evidence  to  have  been  given  and  accepted  as 
collateral  securiiy  for  a  debt  due  to  the 
assignee,  though  the  fact  that  the  assign- 
ment was  intended  as  collateral  security  was 
not  communicated  to  the  insurer:  Insurance 
Co.  T.  Wolf,  21  0.  C.  C.  202,  11  O.  C.  D. 
815. 

A  stipulation  in  the  policy  that  the  in- 
surer will  consent  to  its  assignment  within 
a  certain  time  after  sale  of  the  property 
means  only  in  case  he  has  consented  to  the 
sale  and  does  not  compel  him  to  give  the 
assent,  without  which  the  policy  is  void 
by  another  clause  on  alienation  »f  the  prop- 
erty: Insurance  Co.  v.  Lindsey,  26  0.  S. 
348,  ni  Longsdorf's  Notes,  309. 

Assent  to  an  assignment  of  a  policy  on  a 
mortgagee's  interest  is  presumably  on  the 
assumption  that  the  assignee  is  a  buyer  of 
the  mortgage,  and  not  of  the  property.  If 
he  is  the  latter,  and  this  is  not  disclosed, 
the  policy  is  void,  for  the  company's  right 
of  subrogation  to  the  mortgage  security  is 
gone:  Wall  v.  Insurance  Co.,  7  Dec.  Rep. 
323,  2  Bull.  113  [not  passed  on  in  Insurance 
Co.  T.  Wall,  31  O.  8.  628,  III  LongMorfa 
Notes.  014]. 

Giving  a  chattel  mortgage  on  the  goods, 
and  agreeing  to  keep  up  the  insurance  for 
the  mortgagee's  benefit,  is  not  an  assignment 
of  the  policy  avoiding  it,  but  relates  to  the 
future  fund:  Prows  v.  Insurance  Co.,  13 
Dec         739.  2  G.  S.  G.  R.  14. 

9.   Against  Incumbrances. 

Where  the  charter  of  a  mutual  insurance 
company,  consisting  of  all  the  parties  in- 
sured therein,  provided  that  the  company 
should  have  a  lien  upon  all  property  in- 
sured, and  that  policies  issued  upon  incum- 
bered property  should  be  void,  unless  a 
statement  of  the  incumbrance  appeared  in 
the  written  application  for  the  policy  by 
the  party  to  be  insured,  it  was  held  that 
a  policy  issued  without  such  statement,  and 
upon  a  written  application  alleging  the  in- 
sured to  be  the  owner  of  the  property  in 
fee,  is  void,  notwithstanding  a  verbal  notice 
of  the  incumbrance,  given  by  the  insured  to 
the  company's  agent  for  receiving  and  for- 
warding the  application :  Smith  v.  Insur- 
ance Co.,  10  0.  S.  287,  II  Longsdorf's  Notes, 
946. 

Under  a  provision  that  a  policy  shall  be 
void  if  the  property  is  incumbered  without 


the  consent  of  the  insurance  company,  the 
execution  of  a  mortgage  upon  such  property 
without  the  consent  of  the  insurance  com- 
pany renders  the  policy  void:  Webster  v. 
Insurance  Co.,  53  O.  8.  558,  IV  Longsdorf's 
Notes,  613  [affirming  Insurance  Co.  v.  Web- 
ster, 7  0.  C.  C.  511,  4  O.  C.  D.  704];  contra 
Henderson  v.  Insurance  Co.,  2  O.  N.  P.  17, 

2  O  D.  (N.P.)  189. 

The  provisions  in  a  policy  of  fire  insurance 
covering  chattel  property,  that  the  policy 
is  rendered  void  by  the  incumbering  of  the 
property  with  a  mortgage,  consent  to  which 
on  the  part  of  the  company  is  not  indorsed 
thereon,  is  a  reasonable  and  binding  provi- 
sion,  and  in  the  absence  of  evidence  that  the 
omissiotL  of  the  indorsement  was  through 
fraud  or  mistake,  an  action  for 'recovery  on 
the  policy  can  not  be  maintained:  Insurance 
Co.  V.  Kneidel,  11  O.  C,  G.  (N.S.)  193,  20 
O.  C.  D.  077. 

The  fact  that  a  cognovit  judgment  is 
recovered  against  the  owner  of  iiunired 
property  and  then  it  becomes  a  lien  upon 
such  property  does  not  render  the  insurance 
invalid  even  though  the  polity  contains  a 
condition  that  it  should  be  avoided  "if  the 
assured  shall  procure  or  suffer  to  accrue 
any  incumbrance  covering  the  proper^ 
therein  specified  or  any  part  thereof;  the 
court  hoUing  that  under  6.  C..  SS9683,  et 
seq.,  such  incumbrance  did  not  invalidate 
the  insurance  unless  it  avoided  the  risk: 
Insurance  Co.  T.  Botoeraoa,  5  O.  C.  C.  444, 

3  0.  C.  D.  321  [affirmed,  without  opinion, 
Insurance  Co.  v.  Boxcersoas,  51  0.  S.  647]. 

If  a  policy  contains  a  provision  that  it 
shall  be  invalid  if  the  property  is  or  shall 
be  "encumbered  by  mortgage,  trust  deed, 
judgment  or  otherwise"  no  recovery  can  be 
had  upon  the  policy  if  the  property  was 
encumbered  by  mortgage  when  the  insurance 
was  effected  even  though  the  insured  made 
no  representations  as  to  the  encumbrance 
and  even  if  the  amount  of  the  encumbrance 
was  small  in  comparison  with  the  value 
of  the  property:  Hickey  v.  Insurance  Co., 
20  O.  C.  C.  385,  11  O.  C.  O.  135. 

Substituting  one  mortgage  for  another 
without  increasing  the  amount  of  incum- 
brance upon  the  property  does  not  avoid  a 
policy:  Insurance  Co.  v.  Dattiam,  88  BulL 
163. 

An  application  for  insurance  -on  a  build- 
ing against  fire,  which,  by  reference,  was 
made  part  of  the  policy,  contained  certain 
interrogatories  and  answers,  and  among 
them,  the  following:  "Do  you  own  the  landT 
Is  it  unincumbered  by  mortgage  or  other- 
wise?" "Yes."  Previously  to  the  Issuing 
of  the  policy,  the  insured  had  executed  a 
mortgage  deed  to  a  third '  person,  to  secure 
a  large  sum  of  money,  which  deed  was  then 


Digitized  by  Google 


9S73 


INSURANCE  Vm. 


9C74 


held  by  such  person,  and  shortly  thcrealtw, 
duly  recorded.  It  was  heM  that  the  un- 
recorded mortgage  was  an  incumbrance 
within  the  meaning  and  object  of  the  inquiry, 
Mid  the  insured  not  having  disclosed  in  his 
answer  the  existence  of  such  mortgage,  the 
policy  waa  void:  Hutchins  v.  Insurance  Co., 
11  O.  S.  477,  II  Longsdorf'B  Notes,  522. 

Under  a  clause  avoiding  the  policy,  if  the 
insured  thereafter  mortgage  the  property 
without  tlie  insurer's  consent,  the  policy 
becomes  void  if  such  mortgage  is  made,  and 
the  company  need  not  prove  that  the  risk 
was  increased  thereby.  G.  C,  $  9583  has 
no  application  to  such  case:  Inmrance  Co. 
V.  Webster,  7  0.  C.  C.  511,  4  0.  C.  D.  704. 

A  policy  is  to  be  read  as  if  G.  C,  8  9683 
were  a  part  of  it:  Insurance  Co,  v.  Kukral, 
7  0.  C.  C.  356,  4  0.  C.  D.  633  [affirmed, 
without  opinion,  Insurance  Co.  v.  Kukral,  31 
Bull.  223]. 

A  clause  making  the  application  part  of 
the  contract  has  the  effect  of  embodying  it  in 
the  policy,  so  that  a  condition  of  avoidance 
for  any  false  representation  of  any  fact 
material  to  the  risk  applies  to  material 
representations  in  the  application,  whether 
false  intentionally  or  otherwise.  An  under- 
statement of  the  amount  of  the  incumbrance 
is  material:  Byera  t.  Insurance  Co.,  36  0. 
8.  006,  III  Longsdorfa  Notes,  812. 

A  statement  in  the  application  describing 
incumbrance  as  $2,000,  when  it  was  $3,400, 
is  false  and  material  to  the  risk:  Byer»  T. 
/fMunmce  Co.,  36  O.  8.  600.  Ill  Longiwlorfs 
Notes,  818. 

A  widow  having  a  dow«r  right  in  a  house 
owned  by  her  children  as  heirs  of  B,  applied 
and  got  insurance  on  it  in  the  nune  of 
B's  heirs,  stating  that  she  occupied  it,  and 
that  it  was  not  incumbered.  It  was  held 
tiiat  as  she  had  an  insurable  interest,  the 
combined  interest  of  all  was  insured,  and 
her  dower  is  tiierefore  not  an  incumbranoe 
within  the  clause  requiring  disclosure  of 
title  and  incumbrance:  Insurance  Co.  v. 
Brttfofi,  31  O.  a  488,  III  Longsdorfs  Notes, 
600. 

So  where  a  dowress  got  insurance  in  her 
name  "as  executrix"  intending  to  cover  the 
combined  interest:  Insurance  Co.  v.  Boyle, 
21  0.  S.  119,  in  Longsdorfs  Notes,  13. 

Where  the  assured  had  68  acres  in  one 
quarter  section,  on  which  the  insured  build- 
ing stood,  and  95  acres  in  the  next  quarter 
section,  the  two  appearing  to  the  eye  as  one 
tract,  and  in  the  application  he  stated  the 
acreage  to  be  152  acres,  and  the  mortgage 
to  be  $600,  when,  in  fact,  this  mortgage  was 
on  the  58  acres,  but  the  95  acres  had  on  it  a 
$2,000  mortgage,  it  was  held  that  the  answer 
not  clearly  showing  these  facts,  the  assured 
may  testify  that  he  understood  the  inquiry 


as  to  mortgages  to  relate  only  to  the  tract 
containing   the   house :    Insurance  Co.  T. 

Da/nison,  66  0.  S.  795,  38  Bull.  163. 

A  policy  on  real  estate  and  personal^  in 
separate  amounts  but  for  an  a^^egate 
premium  is  so  far  a  severable  contract  that 
breach  of  warranty  (as  here,  as  to  encum- 
brances), as  to  the  one  will  not  bar  recovny 
for  the  other.  Phillips  t.  Inawratuse  Co.,  13 
0.  C.  C.  679,  6  O.  C.  D.  266. 

A  mortgagor  of  improved  premises  who 
stipulates  in  her  mortgage,  as  a  condition 
thereof,  to  procure  insurance  for  the  benefit 
of  the  mortgagee  does  not  thereby  become 
the  agent  of  the  mortgagee  in  procuring 
the  insurance:  Agner  v.  Insurance  Co.,  2  0. 
N.  P.  (N.S.)  254,  14  O.  D.  (N.P.)  268. 

Where  the  mortgagee  is  not  a  party  to  the 
procuring  of  the  insurance  contract,  and 
bad  no  knowledge  of  fraud  in  the  procuring 
of  the  insurance,  an  allegation  of  frauduloit 
representations  and  concealments  on  the  part 
of  the  mortgagor  in  the  procuring  of  the 
insurance  does  not  constitute  a  defense  to 
the  claim  of  the  mortgagee  under  the  poli^ ; 
Insurance  Co.  T.  Boland,  8  0.  C.  C.  (N.S.) 
325,  20  0.  C.  D.  811  [affirming  Agner  T.  /n- 
sunince  Co^  2  O.  N.  P.  (N^.)  254.  14  O.  D. 
(KJPJ  268;  affirmed,  without  opinion,  Inaur- 
anoe  Co.  T.  Botand,  78  O.  8.  64fi,  73  O.  8. 
393]. 

Where  an  inaurance  company  issues  a 
policy  of  insuruce  upon  mortgaged  properfy 
in  which  it  unconditionally  stipiUates  to 
pay  the  loss  thereunder  to  the  mortgagee  as 
her  interest  may  appear,  it  is  no  defense  to 
the  claim  of  the  mortgagee,  who  has  been 
made  a  party  to  an  action  commenced  on  the 
policy  by  the  mortgagor  and  has  ut  up  her 
mortgage  interest  by  cross-petition,  that  the 
policy  was  procured  by  the  frauludent  repre- 
sentations  and  concealments  of  the  mort- 
gagor, when  it  does  not  appear  that  tiie 
mortgagee  was  a  party  to  tiie  iniuranee 
contract  or  had  any  knowledge  of  the  fraud: 
Agner  T.  Insurance  Co.,  2  O.  N.  P.  (N.8.) 
254,  14  O.  D.  (N.P.)  268. 

An  insurance  company  can  not  be  deemed 
to  have  waived  a  condition  in  a  policy  of 
fire  insurance  rendering  it  void  "if  the  sub- 
ject of  insurance  or  any  part  thereof,  or  the 
real  estate  or  any  part  thereof  described 
in  the  application  as  that  on  which  any 
building  insured  herein  is  situated  now  fa, 
or  shall  hereafter  be  incumbered  by  mort- 
gage or  otherwise,"  unless  by  agreement 
endorsed  thereon,  or  added  thereto,  simply 
because  its  agent  bad  notice  or  knowledge 
of  the  existence  of  a  mortgage  incumbrance 
and  received  premiums,  when  an  agreement 
as  to  such  mortgage  was  not  endorsed  on 
the  policy  and  where  such  policy  also  pro- 
vided that  "No  officer,  agent  or  adjuster  or 
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other  representative  shall  have  power  to 
waive  or  alter  any  of  the  provieiona  or  oon- 
ditiona  of  thia  policy*  except  raeh  aa  by  the 
terms  of  thia  policy  are  made  subject  to  an 
agreement  endorsed  herecm  or  added  hereto 
and  as  to  such  proTisimis  or  conditions,  such 
waiTer  or  alteration,  if  any,  shall  only  be 
valid  when  actually  endorsed  hereon  or 
added  hereto  by  such  officer,  agoit  or 
adjuster;  nor  shall  any  permission  or  privi- 
lege affecting  thia  insurance  exist  or  be 
claimed  by  the  insured  unless  so  written, 
endorsed  or  attached :  Insurance  Co.  T.  Titua, 
82  0.  S.  161. 

A  clause  in  a  policy  of  fire  insurance, 
covering  personal  property,  to  the  effect  that 
if  the  subject  of  the  insurance  be  or  become 
incumbered  by  chattel  mortgage  unless  other- 
wise provided  by  agreement  indorsed  thereon, 
the  policy  shall  be  void,  admits  of  no  con- 
struction, and  evidence  that  assured  informed 
the  agent,  when  the  insurance  was  obtained, 
that  the  property  was  so  incumbered,  is 
inadmissible,  as  varying  the  terms  of  the 
original  contract  and  such  facts  involve  no 
question  of  waiver:  Hammel  V.  Insurance  Co., 
4  O.  C.  C.  (N.S.)  380,  14  O.  C.  D.  101. 

By  the  insurance  policy  providing  that  it 
may  become  void  if  the  giving  of  a  chattel 
mortgage  upon  the  property  insured  and 
the  agent  issuing  the  policy  is  advised  of 
acts  of  the  insured  claimed  to  be  in  viola- 
tion of  such  provisions,  and  such  policy 
is  returned  to  the  agent,  and  the  company 
is  notified  by  the  agent  of  the  act  com- 
plained of,  it  is  the  duty  of  the  company  to 
act  within  reasonable  time  and  to  return 
either  the  unearned  premium  or  the  policy, 
and  if  it  fails  to  instruct  its  agent  within 
reasonable  time  with  reference  thereto  and 
the  agent  returns  the  policy  to  the  insured 
retaining  for  hia  principal  the  unearned 
premium,  the  company  can  not  avoid  lia- 
bility for  loss  thereafter  ocenrriag  for  and 
on  account  of  the  acts  in  violation  of  aueh 
contract  of  which  it  had  knowledge  before 
the  return  of  the  policy:  Bank  T.  Inauranoe 
Co.,  83  O.  S.  309. 

A  condition  requiring  property  to  be  un- 
incumbered ia  waived  by  giving  insurance 
on  an  application  leaving  questions  as  to 
liena  nnanswered:  Insurance  Co.  t.  Hock,  8 
O.  C.  C.  341,  4  O.  C.  D.  653. 

A  clause  in  an  insurance  policy  provided 
that:  "If  the  aubjeet  of  the  insurance  be  or 
become  incumbered  by  a  chattel  mortgage 
the  policy  shall  be  void."  There  was  a  rail- 
road mortgage  by  the  Wabash  company  un- 
discharged at  the  time  it  sold  the  lumber  in 
the  building  to  the  plaintiff.  That  mortgage 
contained  the  usual  proviso  that  the  railroad 
company  might  dispose  of  equipment  and 
material,  replacing  the  same  with  new,  and 


the  company  was  doing  that  thing.  It  was 
held  that  the  mortgage  lien  upon  this  lumber 
waa  discharged.  For  this  and  other  reasons 
this  defense  was  propwly  excluded:  Ensel  v. 
Insurance  Co.,  88  O.  S.  260. 

6.   Other  Insurance. 

Where  a  contract  for  present  insurance 
and  for  a  policy  on  same  risk  is  made  sub- 
ject to  the  conditions  contained  in  the  printed 
policy  of  the  insurer,  a  condition  in  the 
printed  policy  that  all  additional  insurance, 
whether  prior  or  subsequent,  shall  be  men- 
tioned in  or  indorsed  on  the  policy,  docs  not 
require  that  either  prior  or  subsequent  in- 
surance should  be  mentioned  in  or  indorsed 
on  the  contract:  Insurawe  Co.  v.  Kell}/,  24 
O.  S.  345,  III  Longsdorf's  Notes,  177. 

Additional  insurance  increases  the  risk 
necessarily  and  as  a  matter  of  law;  and 
accordingly  a  c<mditioa  that  additioval  in- 
surance shall  avoid  policy  ia  not  rendered 
invalid  by  G.  C,  f  9583:  Sun  Fire  Offiice  v. 
Clark,  63  O.  S.  414,  IV  LongsdorPs  Notes, 
607. 

A  judgment  in  favor  of  the  insured  was 
reversed  for  the  reason  that  there  was  no 
evidence  to  show  that  the  insurance  company 
had  consented  to  the  talcing  of  additional 
insurance;  or  that  it  had  waived  a  condition 
against  taking  additional  insurance:  Insur- 
ance Co.  V.  France,  51  0.  S.  604. 

A  clause  prorating  recovery  in  case  of 
other  insurance  is  not  an  assent  to  obtain- 
ing other  insurance:  Insurance  Co.  v.  Rail- 
icay  Co.,  28  0.  S.  69.  Ill  liongsdorf's  Notes, 
390. 

Where  policy  is  conditioned  tliat  it  shall 
he  void  "if  assured  shall  have  or  liereafter 
make  any  other  Insurance  on  the  property  or 
any  part  thereof  without  the  consent  of  the 
company"  if  subsequent  insurance  is  pro- 
cured which  covers  this  specific  property 
merely  by  virtue  of  its  being  a  part  of  in- 
sured's general  property  the  policy  is  avoided: 
Insurance  Co.  v.  Railicay  Co.,  28  O.  R.  69, 
III  Longsdorfa  Notes,  390. 

The  existence  of  a  contract  of  other  insur- 
ance without  complying  with  the  provisionn 
of  the  policy  of  the  prior  company  rendered 
its  policy  void  at  its  election  and  having 
elected,  on  first  being  informed  of  the  facts 
to  treat  the  contract  as  void,  the  company 
can  not  he  held :  Johnson  v.  Insurance  Co., 
66  O.  S.  6,  IV  Longsdorf's  Notes,  895. 

The  fact  that  the  lessee  of  part  of  a  build- 
ing has  taken  insurance  on  part  of  his  fix- 
tures in  the  name  of  the  lessor,  the  loss  if 
any  being  payable  to  the  lessee,  does  not 
render  the  lessor's  policy  invalid  if  he  di  1 
not  know  or  consent  to  such  additional  in- 
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snranoe:  Ifuuranee  Co,  t.  Canon,  10  Dec. 
Bep.  728,  23  Bull.  224. 

Other  insurance  to  be  a  defense  niuat  be 
on  the  same  property,  and  the  liability  must 
be  the  same.  Parol  evidence  is  admiBsible 
to  show  the  identity  and  extent  of  the  prop- 
erty, and  prove  the  policies  do  not  cover  the 
same  goods,  thougu  the  description — bulk 
sides  in  a  pork-house — would  seem  to  mean 
the  same:  Roots  v.  Inturance  Co.,  12  Dec. 
rtvp.  fi35.  1  D.  188. 

Other  insurance  without  the  consent  of  the 
assured  or  bis  agenta  got  on  behalf  of  an- 
other interest  will  not  avoid  the  prior  policy: 
WiUianu  T.  Inaurance  Co.,  W.  542,  I  Longs- 
dorf  ■  Notei,  43. 

Where  A  huyq  property  and  gives  his  ven- 
dor an  insurance  policy  on  it  to  secure  de- 
ferred payments  ftnd  tiien  resells  to  B,  who 
gives  him  a  policy  to  secure  bis  deferred 
paymmts,  the  latter  is  not  other  insurance 
avoiding  the  former:  Bates  t.  Inmtranre  Co., 
12  Dee.  Rep.  698,  1  G.  S.  a  R.  523  [not 
reversed  on  this  point,  Batet  T.  /nturance 
Co.,  12  Dec  Rep.  851,  2  C.  S.  C.  R.  195]. 

Where  a  fire  insurance  policy  contains  a 
provision,  that,  if  another  insurance  shall 
be  made  on  the  property  thereby  insured, 
not  consented  to  in  writing  thereon,  or  if 
the  property  shall  be  sold,  the  policy  shall 
be  void,  it  was  held  that  if  the  property  so 
fbsured,  was,  at  toe  time  the  policy  was 
made,  under  m  mortgage,  and  the  policy,  with 
the  assent  of  the  company  making  the  same, 
was  assigned  to  the  mortgagee,  the  delivery 
of  the  possession  and  control  of  the  property 
to  the  mortgagee  subsequent  to  the  date  of 
the  policy,  is  not  such  a  sale  as  will  invali- 
date the  policy:  Insurance  Co.  v.  Hayes.  17 
O.  8.  432,  II  Longsdorfs  Notes.  842. 

If  the  insurance  is  on  goods  and  the  other 
insurance  is  on  store  and  goods  it  is  'f^ithin 
the  requirement  of  the  policy  and  must  be 
notified:  Harris  v.  Insurance  Co.,  5  O.  466, 
1  Longsdorfs  Notes,  303. 

Subsequent  as  i^ell  aa  prior  insurance  is 
covered  by  a  clause  requiring  notice  of  any 
other  insurance:  Harris  V.  Insurance  Co., 
6  O.  466,  I  Longsdorfs  Notes,  303. 

The  clause  against  other  insurance  is  not 
broken  if  the  other  insurance  was  void  be- 
cause obtained  by  a  part  owner  having  no 
authority  to  do  so  and  misrepreaeuting  the 
extent  of  his  interest,  and  if  void,  the  fact 
that  it  was  paid  does  not  avoid  the  policy 
Buvd  on:  Knight  v.  Irtsvrance  Co.,  26  0.  S. 
664,  III  Longsdorfs  Notes,  338. 

Other  insurance  which  never  took  effect  by 
reason  of  conditions  therein,  though  regarded 
as  valid  by  the  insurers,  and  though  the 
premium  was  paid,  does  not  avoid  the  pot- 
icy:  Insurance  Co.  v.  Holt,  33  O.  S.  189,  III 
lAngsdorfs  Notes,  772. 


That  tlia  existence  of  other  insurance  upon 
the  property  does  not  render  a  policy  in- 
valid if  it  was  known  to  the  agent  of  the 
company,  see  Herbert      Insurance  Co.,  3  O. 

C.  C.  {N.S.)  7,  13  O.  C.  D.  225. 

The  required  notice  of  subsequent  insur- 
ance may  he  given  before  delivery  of  the 
policy  to  the  agent  intrusted  with  the  policy 
for  delivery,  and  his  indorsement  of  it  there- 
on is  an  assent  of  the  principal  thereto: 
Insurance  Co.  V.  Kelly,  24  0.  S.  345,  III 
Longsdorfs  Notes,  177. 

To  a  defense  of  other  insurance  contrary 
to  a  clause  of  the  policy  that  permission 
must  be  indorsed  a  reply  that  the  other  in- 
surance  was  got  within  the  knowledge  of  t^e 
defendant  is  good  against  a  motion  for  judg- 
ment on  the  pleadings,  for  a  company  can 
waive.  AUter  had  the  reply  been  of  waiver 
by  an  agent:  Boehm  v.  Insurance  Co^  7  O. 
N.  P.  387,  6  O.  D.  (N.P.)  161. 

If  notice  to  the  insurance  eompuiy  of  ad* 
ditional  insurance  is  not  issued,  the  insured 
may  offer  evidence  tending  to  show  that  his 
agent  called  up  the  insurance  company's  of- 
fice by  telephone  and  notified  the  person  who 
answered  such  call  that  the  additional  insur- 
ance was  taken  out,  and  that  the  person  an- 
Bwerlng  such  call  replied  "Alt  right":  /imw>- 
anee  Co.  t.  Ho<^  8  O.  0.  G.  341,  4  O.  C. 

D.  653  [alBrmed,  but  this  point  not  con- 
sidered, in  Insurance  Go.  T.  Hock,  56  O.  S. 
736]. 

A  condition  in  a  contract  for  insurance 
requiring  notice  of  prior  insurance  is  waived 
by  accepting  the  risk  on  an  application 
wherein  the  question  concerning  prior  insur- 
ance is  not  answered :  Insurance  Co.  V.  Kelly, 
24  O.  S.  345,  III  Longsdorfs  Notee,  177. 

If  the  policy  is  to  be  void  for  other  insur- 
ance not  notified  to  the  company  and  in- 
dorsed on  the  policy,  the  insured  must  ses 
that  otiier  insurance  is  indorsed.  Notice  to 
the  company  of  it  in  order  to  have  it  in- 
dorsed is  no  compliance.  The  policy  provides 
for  the  only  evidence:  FeUou>es  v.  Insurance 
Co.,  12  Dec.  Bep.  584,  13  Dee.  Rep.  79,  1  D. 
217.  2  D.  128. 

Under  a  clause  that  the  insured  must  give 
notice  of  other  insurance  and  have  it  in- 
dorsed on  the  policy,  the  burden  is  on  the 
insured  to  show  tiiat  the  notice  was  given, 
for  such  is  the  contract;  Harris  v.  Insurance 
Co.,  W.  544,  I  Longsdorfs  Notes,  43. 

Where  the  charter  and  by-laws  of  a  mutual 
insurance  company  provide  that  a  policy 
shall  be  void  if  there  is  other  insurance  on 
the  property,  unless  the  company  assent  by 
indorsement  signed  by  the  presid^t  and  sec- 
tetary,  the  burden  is  on  the  assured  to  show 
such  assent  of  the  company,  and  it  is  error 
to  charge  that  a  director  or  the  secretary 
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may  give  Buch  assent:  Insurance  Co.  v.  Hurd, 
19  O.  149. 1  LongMlorf's  NotcB.  872. 

Refusal  to  comply  with  a  clause  as  to 
notice  of  "other  insurance'  ia  a  violation  of 
a  condition  subsequent:  Kehm  T.  Insurance 
Co.,  8  O.  N.  P.  642,  11  0.  D.  (N.P.)  730, 

A  warranty  that  no  other  company  or 
association  hag  declined  to  grant  the  insured 
a  policy  is  not  broken  by  the  undisclosed 
refusal  of  a  mutual  benefit  socie^  to  admit 
him  to  membership:  White  v.  Insurance  Co., 
11  Dec.  Rep.  867.  30  Bull.  237. 

An  allegation  that  an  insurance  company 
never  before  refused  to  pay  losses  on  the 
ground  of  double  Insurance  and  is  thereby 
estopped*  is  evidence,  merely,  which  tends  to 
prove  an  abandtmment  of  a  by-law  requiring 
an  indoraement  of  e<msent  on  the  policy,  but 
is  not  a  defense  to  a  claim  of  forfeiture. 
A  motion  to  strike  it  out  will  be  granted; 
Kehm  V.  Insurance  Co.,  8  O.  N.  V.  642,  11 
0.  D.  (NJP.)  739. 

The  requirement  to  disclose  other  insur- 
ance does  not  mean  a  certificate  in  a  mutual 
ben^t  socie^:  PernititOH  v.  tneurance  Co., 
6  Dec.  Rep.'  362,  8  Am.  L.  Rec.  361,  7  Dec. 
Rep.  678,  4  Bull.  835  [affirmed,  on  other 
points,  by  commission,  Penniaton  v.  Inaur- 
anee  Co.,  11  Bull.  216]. 

That  an  insurance  company  after  knowl- 
edge of  other  insurance  caused  bids  to  be 
taken  for  reconstruction,  sent  its  agents  for 
settlement  and  made  no  claim  for  other  in- 
surance, but  charged  arson,  indicates  no  in- 
coneistency,  with  a  claim  of  forfeiture  by 
reason  of  other  insurance,  and  does  not  make 
a  case  of  waiver,  and,  no  allegntion  of  trou- 
ble, expense,  loss  or  detriment  to  the  plaintiff 
being  made,  the  defense  will  be  stricken  out 
on  motion:  Kehm  v.  Insurance  Co.,  8  O.  N. 
P.  642,  11  O.  D.  (N.P.)  739. 


7.   Aa  to  Title. 

A  policy  of  fire  insurance  issued  by  the 
defendant,  which,  for  a  premium  in  gross 
insured  the  plaintiffs  to  tiie  amount  of  two 
hundred  dollars  on  their  storehouse,  and 
thirty-eight  hundred  dollars  on  their  stock 
of  goods  therein,  contained  a  condition  that, 
"if  the  building  intended  to  be  insured  stands 
on  ground  not  owned  in  fee-simple  by  the 
assured,  the  policy  ehiUl  be  void,  unless  con- 
sent in  writing  by  the  company  be  endorsed 
thereon."  Within  the  period  covered  by  the 
policy,  the  house  and  goods  were  desUoyed 
by  fire;  and,  it  appeared  that  the  plaintiffs 
did  not  own  in  fee-simple,  the  ground  on 
which  the  building  stood.  In  an  action  on 
the  policy  it  was  held  that  the  contract  it 
severable,  and  that  the  breach  of  the  condi- 
tion as  to  the  title  to  the  land,  does  not  de- 
feat the  plaintiffs'  right  to  recover  for  the 


loss  of  the  stock  of  goods  insured  by  the 
policy:  Coleman  v.  Insurance  Co.,  49  O.  S. 
810,  ly  Longsdorfs  Notes,  456. 

A  policy  of  insurance  containing  a  provi* 
sion,  that  if  any  change  take  place  in  tiie 
title,  interest  or  possession  of  the  property 
inanred,  by  sale,  transfer  or  conveyance,  with- 
out the  consent  of  the  Insurer,  the  polity 
shall  become  void,  is  not  invalidated  by  the 
making  of  a  mortgage.  The  words  "title** 
or  "possession,"  as  here  used,  mean  an  actual 
change  in  law  and  equity,  and  the  word  "in- 
terest" means  a  cbai^  in  the  insurable  in- 
terest of  the  owner  of  the  property,  neither 
of  which  is  affected  by  the  execution  of  a 
mortgage:  Sun  Fire  Office  v.  Clark,  53  O. 
S.  414,  IV  Longsdorfs  Notes,  607. 

Ownership  of  an  equitable  interest  in  real 
estate  is  sufficient  to  confer  an  insurable  in- 
terest in  the  building  standing  on  a  property, 
notwithstanding  the  policy  issued  thereon 
contained  the  condition  that  "this  policy 
shall  be  void  if  the  interest  of  the  insured 
in  the  premises  be  other  than  sole  and  un- 
conditional," and  "this  policy  shall  be  void 
if  the  building  insured  stands  upon  ground 
not  owned  by  the  insured  in  fee  simple": 
Little  V.  Insurance  Co.,  9  0.  N.  P.  (N.S.) 
377,  20  O.  D.  (N.P.)  315. 

A  fire  insurance  policy  contained  a  condi- 
tion that  the  "e'ntire  policy,  unless  by  agree- 
ment endorsed  hereon  or  added  hereto,  shall 
be  void  •  "  *  if  the  subject  of  the  in- 
surance be  a  building  on  ground  not  owned 
by  the  insured  in  fee  simple,"  and  also  a 
provision  that  no  officer,  agent  or  representa- 
tive of  the  company  should  have  power  to 
waive  any  of  the  provisions  or  conditions  of 
the  policy  "unless  such  waiver,  if  any,  shall 
be  written  upon  or  attached  to"  the  policy. 
It  was  held  that  unless  reformed,  such  a 
policy  can  not,  in  the  absence  of  agreement 
or.  waiver  endorsed  thereon,  be  enforced  as 
covering  a  building  located  on  ground  not 
owned  in  fee  simple  by  the  insured;  and, 
in  an  action  on  such  policy,  parol  evidence 
is  not  admissible  to  show  that  the  facta  as 
to  title  of  the  property  were  known  to  the 
agent  of  the  insurer  when  he  accepted  the 
application  for  the  insurance,  delivered  the 
policy  and  received  the  premium:  Agricul- 
tural Society  v.  Insurance  Co.,  9  0.  N.  P. 
{N.S.)  49,  19  O.  D.  (N.P.)  664. 

An  assignment  for  the  benefit  of  creditors 
is  to  change  any  interest,  title  or  possession 
within  the  meaning  of  a  condition  against 
such  change;  and  G.  C,  f  0583,  does  not 
render  such  condition  invalid,  such  change 
not  being  a  physical  change:  Oucnzburger 
T.  Insurance  Co.,  3  O.  N.  P.  140,  4  O.  D. 
(N.P.)  220. 

A  policy  of  fire  insurance  was  issued  by 
the  plaintiff  on  a  dwelling-house  "to  B's 
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heirs/'  who  were  the  owners  thereof  subject 
to  an  unassigned  dower  interest  therein  of 
their  mother,  the  widow  of  B.  The  appli- 
cation, which  was  made  part  of  the  policy, 
was  made  by  the  widow,  and  contained  a 
representation  that  the  property  was  in  the 
occupancy  of  the  applicant,  and  was  not  in- 
cumbered. It  was  stipulated  in  the  policy, 
that,  "if  the  premises'  insured  herein  be  in- 
ciunbned  in  any  way,  this  policy  shall  be 
void,  unless  the  true  title  of  the  assured, 
and  the  incumbrance  on  the  premises,  be  ex- 
pressed in  the  application."  In  an  action  by 
said  heirs  uppn  the  policy,  to  recover  the 
loss  insured  against,  the  property  having 
Iwen  consumed  by  fire,  the  company  claimed 
that  the  dower  interest  of  the  widow  was 
an  incumbrance  that  avoided  the  policy.  Tt 
was  held  that  whether  the  dower  right  of  the 
widow  was  an  incumbrance  or  not,  within 
the  above  stipulation,  she  having  an  inaur- 
able  interest  in  the  property,  the  application 
is  to  be  r^arded  as  referring  to  that  inter- 
est, as  well  RB  to  the  interest  of  the  heirs 
of  B,  and,  hence,  that  the  representation 
in  the  application,  that  the  property  was  not 
incumbered  was  true:  Insurance  Co.  v.  Brit- 
ton,  31  O.  S.  488,  III  T^ngsdorf's  Notes. 
600. 

One  having  no  individuAl  interest  in  prop- 
erty destroyed  by  fire,  can  not  recover  under 
a  policy  of  insurance  made  jointly  with  one 
having  such  interest,  and  tlie  action  l>eing 
joint  on  a  joint  contract,  a  motion  for  a 
directed  verdict  in  favor  of  tlie  insurance 
company  should  be  granted:  yesaley  v.  In- 
9urance  Co.,  10  O.  N.  P.  (N.S.)  511,  20  O. 
D.  (N.P.)  625. 

A  joint  interest  in  husband  and  wife  be- 
ing represented  in  the  application  and  policy 
on  a  house  of  the  wife,  but  used  by  botli  as 
a  homestead,  does  not  prevent  the  policy 
attaohii^,  but  the  husband's  interest  in  such 
homestead  will  support  a  joint  recovery.  Tlie 
word  "joint"  was  used  in-  a  popular  sense, 
meaning  that  no  other  person  was  interested: 
Webater  v.  iMvranct  Oo.^  B3  O.  S.  S68,  IV 
Iiongsdorf's  Notes,  613. 

The  object  of  requiring  an  exact  statement 
of  title  Is  to  prevent  wagering  contracts  or 
a  temptation  to  the  insured  to  a  negligent 
or  intenti(mal  fire.  This  is  satisfied  by  de- 
scribing the  wife's  house  as  jointly  owned 
by  her  and  her  husband,  when  Imth  occupy 
it  as  a  homestead,  especially  where  imple- 
ments insured  in  the  same  policy  belong  to 
him:  Web»ter  v.  Insurance  Co.,  53  0.  S. 
568,  IV  ZiOngsdorf's  Notes,  613  [affirming, 
Inturance  Co.  v.  Webster,  1  O.  C.  C.  .^11,  4 
0.  C.  D.  704]. 

That  the  policy  "shall  be  void  if  the  in- 
terest of  the  assured  be  other  than  uncon- 
ditional and  sole  ownership"  is  not  a  condi- 


tum  precedent  but  a  warrant,  and  to  be 
set  up  in  defense  if  rdied  on.  Void  meaiH 
voidable:  /nsumnce  Co.  v,  Leonard,  9  0.  C 
C.  46,  6  O.  C.  D.  49. 

If  after  a  retiring  partner  has  convqred 
his  interest  in  the  firm  and  its  policies  to 
the  continuing  partners,  a  loss  occurs,  the 
latter  may,  as  the  real  parties  in  interest, 
sue  on  the  policies  and  may  recover  the  whole 
loss  and  not  merely  a  proportion:  TTetl  v. 
/n«urance  Co.,  27  O.  S.  1,  III  LongsdorTs 
Notes,  341. 

A  part  owner  of  a  vessel  has  no  authoritr 
to  procure  insurance  on  the  other  interests, 
and  to  that  extent  the  policy  is  void,  if  not 
authorized  or  ratified:  Knight  v.  /neynwre 
Co.,  26  0.  S.  664,  III  Longadorf's  Notes,  338. 

If  thus  partly  void  the  insurer  is  onlj 
liable  for  such  proportion  of  the  sum  inaured 
as  the  part  owner's  interest  bears  to  tiw 
whole:  Knight  v.  Insurance  Co.,  26  O.  8.  BM. 
Ill  Longsdorf's  Notes,  338. 

A  lessee  who  has  erected  buildings  with 
power  to  remove  them  at  the  end  of  tbe 
term,  or  at  the  landlord's  option  to  receim 
their  value,  may  insure  them  as  his  own  to 
their  full  value,  and  may  truthfully  answer 
that  no  one  else  is  "interested  in  the  pn^ 
erty."  The  landlord's  reserved  lien  for  rest 
is  an  incumbrance  on  and  not  an  interest 
in  the  property:  Insurance  Go.  v.  Frirt,  5 
Dec.  Rep.  47,  2  Am.  L.  Kec.  336. 

Buying  the  goods  on  credit  and  still  owing 
for  them  does  not  violate  a  clause  requirii^ 
the  aasured's  interest  to  be  absolute:  Cock- 
ran  V.  Insurance  Co.,  7  Dec.  Rep.  276,  2 
Bull.  64. 

Where  machines  are  purchased  at  a  stipu- 
lated price,  but  with'  the  provision  that  i 
certain  specified  sum  shall  be  paid  to  the 
patentee  for  the  use  of  tiie  machines  each 
day  they  are  used  during  tiie  life  of  tbe 
patents,  and  at  the  expiration  Of  the  patents 
the  purchaser  shall  become  the  sole  owner, 
the  contract  not  to  be  oonstnied  in  tbe  raeu- 
time,  as  a  transfer  of  ownership,  the  pur- 
chaser does  not  become  the  owner  witbin  tlw 
provisions  of  a  policy  of  fire  insurance  re- 
quiring that  the  interest  of  the  insured  in 
the  property  covered  by  the  policy  shall  be 
that  of  uncMiditional  and  sole  ownership: 
State  V.  Inmrance  Co.,  2  0.  N.  P.  (^'^' 
111,  14  O.  D.  (N.P.)  628. 

The  owner  of  a  factory  having  made  pty- 
ments  on  the  machines  contained  thoein. 
acquired  an  insurable  interest  in  tliem,  not- 
withstanding the  contract  with  the  patentee, 
and  the  machines  were  therefore  covered  t? 
a  policy  covering  the  factory,  Md  by  the 
insurance  for  which  it  provided,  and  the  in- 
sured having  by  reason  of  the  presence  of 
these  machines  less  than  an  absolute  owner- 
ship in  tlie  property  covered  by  the  policy, 
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the  policy  is  entirely  void:  State  v.  Insur- 
ance Co.,  2  0.  N.  P.  (N.S.)  111,  14  O.  D. 
(N.P.)  523. 

A  defense  that  the  whisky  insured  had 
been  forfeited  to  the  U.  S.  by  illicit  distilling 
can  only  be  sustained  if  there  is  a  certified 
record  of  proceedings  to  forfeit:  Cochran  v. 
Insurance  Co.,  7  Dec.  Rep.  276,  2  Bull.  54. 

If  the  insured  is  a  lessee  and  the  company 
relies  on  forfeiture  of  the  lease  for  nonpay- 
ment of  rent,  it  must  prove  that  the  le»sor 
complied  with  every  condition  of  forfeiture 
strictly,  else  the  question  of  forfeiture  does 
not  affect  the  case:  Insurance  Co.  v.  Frick, 
7  Dec.  Rep.  247,  2  Bull.  16  [reversed  on  an- 
other point,  Insurance  Co.  v.  Frick,  29  O. 
S.  468,  III  LongsdorfB  Notes,  489]. 

Issuing  a  policy  on  the  recommendation 
of  an  agent  carries  proof  that  he  is  author- 
ized to  make  contracts.  Accordingly,  if  he 
knows  that  the  insured  hns  only  a  dower 
interest  a  clause  of  avoidnnce,  if  the  assured 
is  not  sole  owner,  is  not  binding;  Hilliard  v. 
Insurance  Co.,  7  O.  N.  P.  661,  5  O.  D.  (N. 
P.)  576. 

Insurance  was  effected  on  the  insured's 
interest  in  lumber  in  a  building  which  was 
in  process  of  demolition.  A  clause  provided 
that  the  policy  should  be  void  "if  the  subject 
of  the  isBurance  be  a  building  on  ground  not 
owned  by  the  assured  in  fee  simple."  The 
building  was  upon  the  ground  described  in 
the  policy  but  the  fee  simple  title  to  the 
land  was  not  in  the  plaintiff.  It  was  held 
that  the  property  insured  was  not  part  of 
the  real  estate  but  lumber  in  a  building  in 
process  of  demolition.  Therefore  this  clause 
of  the  policy  has  no  application  to  this  case: 
Bntel  T.  Inawranee  Co.,  88  O.  S.  2flft. 


8.   Iron  Bafe  Clause. 

The  fact  that  a  cash  book  of  a  country 
store  had  not  been  placed  in  the  safe  at 
10  o'clock  at  night,  and  can  not  be  produced 
because  destroyed  by  a  fire  occurring  at  that 
hour,  does  not  afford  a  defense  under  a 
clause  requiring  the  books  to  bo  locked  in  a 
fire  proof  safe  at  night,  and  at  all  times 
when  the  store  is  not  actually  opened  for 
business,  where  a  lunch  counter  connected 
with  the  store  was  still  in  operation  at  that 
hour:  Insurance  Go.  v.  Kistner,  5  O.  C.  C. 
(N.S.)  165,  16  O.  C.  D.  560  [reversed  on 
other  grounds,  Insurance  Co.  v.  Kiatner,  75 
0.  S.  374,  IV  Longsdorf's  Notes,  1017]. 

The  requirement  of  "the  iron  safe  clause" 
that  the  insured  shall  keep  a  set  of  books 
showing  a  complete  record  of  the  business 
transacted,  does  not  make  it  necessary  that 
the  insured  shall  keep  a  scientific  set  of 
books,  but  it  is  sufficient  if  he  keep  such 
books  as  made  it  possible  to  fairly  ascertain 


the  amount  of  goods  on  hand  at  the  time 
of  the  fire:  Insurance  Co.  v.  Kistner,  5  O.  C. 
C.  (N.S.)  165,  16  O.  C.  D.  569  [reversed  on 
other  grounds,  Insurance  Co.  v.  Kistner,  75 
0.  S.  374,  IV  Longsdorf's  Notes,  1017]. 

Where  the  books  of  account  kept  by  the 
proprietor  of  a  country  store  are  such  as 
would  fairly  show  to  a  man  of  ordinarj'  in- 
telligence the  business  transacted,  including 
the  stock  he  owned  and  the  purchases  and 
sales  made,  the  provision  known  as  the  "iron 
safe  clause"  in  a  policy  of  insurance  cover- 
ing the  stock  is  satisfied:  Insurance  Co.  v. 
Clark,  2  0.  0.  C.  (N.S.)  585,  14  O.  C.  D.  33. 

9.  Appraisement. 
(a)  Tfeceaaity. 

A  covenant  which  provides  for  an  appraise- 
ment to  ascertain  the  losses  as  a  condition 
precedent  to  the  action  by  the  insured  is 
valid  except  as  modified  in  the  case  of  a 
total  loss,  O.  C,  19583:  Fire  Association  v. 
Appel,  76  0.  S.  1,  IV  Longsdorf's  Notes, 
1021  [affirming.  Fire  Association  v.  Appel, 
4  O.  N.  P.  (N.S.)  41,  16  O.  D.  (N.P.)  529, 
1  Hosea,  369] ;  Graham  v,  Insurtmce  Co., 
75  0.  S.  374,  IV  Longsdorf's  Notes,  1017: 
Inawrance  Co.  v.  Carnahan,  63  O.  S.  268,  IV 
Longsdorf's  Notes,  856. 

The  provisions  of  a  policy  of  insurance 
that  impose  a  duty  on  the  insured,  in  the 
event  of  disagreement  as  to  the  amount  of 
loss,  to  procure  an  award  or  ascertainment 
of  the  loss  by  appraisers  do  not  constitute  a 
condition  precedent,  unless  there  is  a  dis- 
agreement as  to  the  amount  of  the  loss,  and 
when  in  a  suit  to  recover  under  a  policy  the 
insured  avers  that  there  was  no  disagreement 
as  to  the  amount  of  the  loss,  and  further 
avers  that  he  has  performed  all  the  condi- 
tions on  his  part  to  be  performed,  such  pro- 
visions are  not  put  in  issue  by  a  general 
denial,  but  to  make  them  an  issue  and  to 
place  upon  the  insured  the  burden  of  prov- 
ing a  waiver  of  than,  they  should  be  pleaded 
bv  the  insurer:  Insurance  Co.  v.  Titus,  82 
6.  S.  161. 

When  a  policy  of  fire  insurance  contains 
stipulations  that  in  the  event  of  a  disagree- 
ment between  the  insurer  and  the  insured 
as  to  the  amount  of  loss  or  damage  the 
same  shall  be  ascertained  by  appraisers  in 
the  manner  provided  in  the  policy;  and  that 
the  amount  of  loss  or  damage  having  been 
"thus  determined,"  the  loss  shall  not  become 
payable  until  sixty  days  after  the  notice, 
ascertainment  and  satisfactory  proof  of  the 
loss  required  in  the  policy  have  been  re- 
ceived by  the  insurer,  "including  an  award 
by  appraisers  when  appraisal  has  been  re- 
quired"; and  when  the  said  policy  contains 
the  further  condition  that,  "No  suit  or  action 
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on  this  policy,  for  the  recovery  of  any  claim, 
shall  be  sustainable  in  any  court  of  law  or 
equity  until  after  full  compliance  by  the 
iQBured  with  all  the  foregoing  requirements," 
such  provisions  constitute  a  condition  prece- 
dent, which  imposes  an  obligation  on  the 
insured,  in  the  event  of  disagreement  as  to 
the  amount  of  loss,  to  procure  an  award  or 
ascertainment  of  the  loss  by  appraisers,  or 
to  show  a  legal  excuse  therefor,  before  he 
can  maintain  a  suit  on  the  policy  to  recover 
the  loss  except  as  such  condition  is  modified 
M  to  a  total  loss  by  G.  C,  S  9oS3;  and  in  a 
fuit  to  recover  on  such  a  loss,  in  the  absence 
of  an  award  of  appraisers  and  of  a  demand 
for  such  appraisal  by  either  the  insured  or 
the  insurer,  no  cause  of  action  is  shown: 
Graham  T.  Insurance  Co.,  75  O.  S.  374,  IV 
Longsdorf's  Notes,  1017  [reversing  Ineurance 
Co.  V.  Kistner,  5  0.  C.  C.  (N.S.)  165,  16  O. 
C.  D.  560,  and  overruling,  Insuranre  Co.  v, 
Finn,  60  O.  S.  613,  IV  Longsdorf's  Notes, 
708]. 

A  eondition  in  a  policy  of  insurance 
agafaut  Are,  that  in  ease  of  loss  and  a  dis- 
agreement or  diffo'ence  between  the  parties 
as  to  the  amount  of  the  Iobb,  that  amount 
shall  be  ascertained  by  arbitration  or  ap- 
praisal,  is  a  proper  and  valid  condition;  and 
where  it  is  also  provided  that  the  condition 
as  to  arbitration  or  appraisal  must  he  com- 
plied with  before  a  suit  can  be  brought 
against  the  insurer,  the  condition  is  thereby 
made  a  condition  precedent,  and  to  entitle 
the  insured  to  maintain  an  action  to  recover 
under  the  policy,  he  must  show  tliat  he  has 
either  performed  the  condition  or  has  a  legal 
excuse  for  nonperformance  thereof:  Insur- 
ance Co.  V.  Camahan,  63  O.  S.  258,  IV 
Longsdorf  s  Notes,  8S6. 

Where,  upon  receiving  proofs  of  loss  from 
the  insured,  the  insurer  disputes  the  amount 
as  therein  claimed  by  the  insured,  and  de- 
mands an  arbitration  or  appraisal,  as  pro- 
vided in  the  policy,  to  ascertain  the  amount 
of  the  loss,  there  is  a  disagreement  or  dif- 
feroice  such  as  will  be  the  foundation  for 
such  arbitration  or  appraisal:  Insurance  Co. 
T.  Camahan,  63  0.  S.  25S,  IV  Longsdorf's 
Note*.  856. 

Where  the  insured  had  refused  to  submit 
to  arbitration  which  they  should  have  done 
in  case  of  partial  loss,  and  the  verdict  of 
jury  shows  partial  loss  only,  the  company's 
means  of  taking  advantage  of  this  is  by 
motion  for  new  trial :  Insurance  Co.  v, 
Broim,  2  O.  N.  P.  (N.S.)  195. 

If  the  parties  disagree  as  to  the  amount 
of  loss  and  as  to  the  amount  of  salvage  an 

appraisement  is  necessary  if  the  policy  pro- 
vides therefor:  Fn-^rett  v.  Insurance  Co., 
0  O.  N.  P.  (N.S.)  241,  20  O.  D.  (N.P.)  171. 


The  insured  can  not  give  his  reasons  for 
not  donanding  an  appraisooent :  Everett  v. 
Insurance  Co.,  9  O.  N.  P.  (N.S.)  241,  20 
O.  D.  (N.P.)  171. 

A  covenant  for  appraisement  for  the  pur- 
pose of  fixing  the  amount  of  the  loss  is 
valid;  but  a  provision  for  submitting  the 
question  of  the  liability  of  the  insured  to 
appraisement  is  not  valid:  Coffin  Co.  v.  In- 
surance Co.,  8  Dec.  Rep.  422,  7  Bull.  34i 

In  Brown  v.  Insurance  Co.,  12  O.  D.  (N. 
P.)  358,  it  was  said  that  a  covenant  for 
appraisement  as  a  condition  precedent  was 
invalid  whether  the  loss  was  partial  or  totaL 

It  was  said  in  Insurance  Co.  V.  Packet  Co^ 
6  0.  N.  P.  173,  7  O.  D.  (N.P.)  571,  that  if 
an  appraisement  was  set  aside  by  the  court 
and  the  insured  refused  to  submit  to  a  sec- 
ond appraisement  the  court  had  power  to 
determine  the  loss  and  to  assess  the  damaf^es- 

Where  the  policy  provides  for  an  appraisal 
of  the  amount  of  loss  on  demand  of  either 
party,  and  also  provides  that  no  action  shall 
be  brought  until  compliance  with  all  require- 
ments, the  requirement  of  an  appraisal  is 
not  a  covenant  but  a  condition  precedent  to 
recovery:  Hamilton  v.  Insurance  Co,  11  Dec. 
Rep.  784,  29  Bull.  209. 

Where  in  a  policy  of  insurance  it  is  made 
a  condition  precedent  that  in  case  of  dis- 
agreement as  to  the  amount  of  loss,  it  ahall 
be  determined  by  appraisement  the  insured 
may  bring  suit  upon  tue  policy,  averring  in 
bia  petition  the  performance  of  all  condi- 
tions on  his  part,  and  when  the  insurer 
pleads  in  its  answer  the  disagreement  and 
the  determination  of  the  amount  by  appraise- 
tnent,  and  the  [nrovisions  of  the  policy  as  to 
concurrent  insurance,  the  amount  the  plain- 
tiff  may  recover  is  limited  to  a  proportionate 
amount  of  the  loss  so  determined,  and  he 
can  not  recover  a  larger  amount  unless  the 
appraisement  is  Void  or  is  set  aside.  If  it 
is  void,  he  may  plead  its  invalidity  in  his 
reply,  but  if  it  is  only  voidable,  he  should  in 
hi*  petition  unite  a  cause  of  action  to  set  it 
aside:  Insurance  Co.  v.  Kits,  80  O.  8.  272, 
IV  Longsdorfs  Notes.  1051. 

Under  the  clause  giving  a  rif^t  to  an  ap- 
praisonent,  the  assured  can  not  inrist  that 
the  company  consent  in  advance  to  define  the 
powers  and  duties  of  the  appraisers,  nor  can 
he  refuse  to  appoint  an  appraiser  because  of 
oral  claims  by  the  company  as  to  the  ap- 
praiser's powers:  BamUtnn  v.  /anfrance  Co., 
U  Dec.  Rep.  761,  29  Bull  106;  HamUtom,  T. 
Iiwuranoe  Co.,  11  Dee.  Rep.  784,  29  BnU. 
209. 


(b)    AtoarA  Bindrng  on  Mortgagee. 

A  "mort^ige  clause"  attached  to  a  fire  in- 
gurance  policy  at  the  time  the  same  is  ace- 
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cuted,  which  clause  makes  the  loss,  if  any, 
under  the  policy,  payable  to  the  mortgagee 
as  his  interest  may  appear,  is  not  an  assign- 
ment of  the  policy  to  such  mortgagee,  and, 
in  the  absence  of  fraud  or  collusion,  he  is 
bound  by  the  award  of  appraisers  provided 
for  and  required  by  the  terms  of  the  policy 
in  the  event  of  a  disagreement  between  the 
insured  and  the  insurance  company  aa  to 
the  amount  of  the  Iobs,  although  the  mort- 
gagee was  not  a  party  to  and  had  no  notice 
of  the  appraisement  and  award:  Brewing 
Co.  V.  Insuranoe  Co.,  81  0.  S.  1,  IV  Longs- 
dorfs  Notes,  1055  [reversing,  Ineuran^je  Co. 
V  Brewing  Co.,  11  O.  C.  C.  (N.S.)  28.  20 
O.  O.  D.  300,  on  this  point  of  law  but  affirm- 
ing the  judgment  on  other  grounds]. 

(e)    Total  Lota. 

When  then  is  a  total  loss,  refusal  to  sub- 
mit to  an  appraisement  is  proper,  since  the 
company  nnist  pay  ine  polity  in  full  under 
O.  C.,  {8583,  and  this  whether  there  are 
one  or  more  pidioies:  Insurance  Co.  v.  Fish 
Co.,  14  O.  C.  C.  160,  7  0.  C.  D.  468  [af- 
firmed, without  opinion,  JnsuTonre  Co.  v. 
Fish  Co.,  61  O.  S.  6431. 

Where  the  building,  exclusive  of  tlie  foun- 
dation, is  a  total  loss,  a  disagreement  as  to 
the  amount  of  the  loss  is  unimportant  and 
the  necessity  for  an  appraisement  docs  not 
exist:  Insurance  Co.  v.  McBee,  12  O.  C.  C. 
(N.S.)  228,  21  O.  C.  D.  469  [affirmed,  with 
opinion,  Insurance  Co.  v.  McBee,  85  O.  S. 
161]. 

For  goods  totally  destroyed  no  appraise- 
ment can  be  demanded,  because  this  would 
require  the  appraisers  to  call  witnesses  and 
thus  become  referees  or  arbitrators:  Insur- 
ance Co.  V.  Camahan,  10  O.  C.  D.  186;  s.  c. 
as  Insurance  Co.  T.  Camahan,  19  0.  C.  C. 
114  [reversed  on  other  grounds,  Insurance 
Co.  T.  Camahan,  63  0.  S.  268,  IV  Longs- 
dorf's  Notes,  856]. 

Where  a  policy  provides  for  an  appraise- 
ment of  the  loss,  stating  separately  sound 
value  and  damages,  and  some  of  the  goods 
wwe  wholly  destroyed,  or  so  much  so  that 
inspection  by  the  appraisers  could  disclose 
nothing  as  to  value,  an  appraisement  of  the 
loss  by  mere  in^Kction  without  consulting 
the  books  or  invoices  or  hearing  witnesses  is 
not  a  valid  appraisement:  Insurance  Co.  v. 
Romeis,  15  0.  C.  C.  697,  8  O.  C.  D.  633. 

If  the  insurance  company  alleges  tital 
arbitration  waa  had,  the  insured  can  never- 
theless reeovet  on  the  policy  regardless  of 
such  arbitration  in  case  of  a  total  loss; 
and  in  such  case  the  only  question  to  be  sub- 
mitted to  the  jury  was  whether  the  loss  was 
total  or  not:  Insurance  Co.  v.  Oray,  'I  0. 
C.  C.  (N.S.)  26S,  14  O.  C.  D.  268  [affirmed, 


without  opinion,  inwranoe  Co.  T.  0niy,  69 
0.  S.  642]. 

(d)    Residence  of  Arbitrators. 

A  former  statute  (K.  S.,  {3643b],  which 
provided  that  arbitrators  in  an  insurance 
policy  must  be  residents  of  the  county  in 
which  the  loss  occurred  for  at  least  one 
year  prior  to  auch  loss,  was  held  to  be  valid 
and  constitutional,  in  Insurance  Co.  v.  Packet 
Co.,  6  0.  N.  P.  173,  7  0.  D.  (N.P.)  671. 

Under  R.  S.,  1 3643b,  repealed  95  v.  341, 
providing  that  arbitrators  and  umpires,  se- 
lected to  determine  the  total  amount  of  loss 
by  fire  under  an  insurance  policy,  must  be 
residents  of  the  county  in  which  the  loss 
occurred,  for  not  less  than  one  year,  the 
waiver  by  the  insured  at  the  request  of  the 
company  of  this  provision  as  to  residence  of 
the  arbitrator  chosen  by  the  company  and 
the  umpire  does  not  defeat  the  award  made 
by  them  nor  preclude  recovery  thereon  by 
the  insured,  the  matter  of  selection  not  being 
a  matter  in  which  the  public  is  interested, 
as  in  the  case  of  waiver  or  violation  of  the 
co-insurance  clause  provided  for  by  R.  S., 
I  3643a,  repealed  96  v.  341:  Trustees  v.  in- 
surance Co.,  12  0.  D.  (N.P.)  166,  1  Dayton 
Term  Rep.  (Iddings)  19. 

The  requirement  of  R.  S.,  i  3643b  ( re- 
pealed 95  V.  341),  that  the  arbitrators  shall 
be  residents  of  the  county  can  be  expressly 
and  impliedly  waived:  M'argolis  T.  Insurance 
Co.,  12  0.  D.  (N.P.)  166,  1  Dayton  Term 
Rep.  (Iddings)  19. 

If  the  insured  agrees  that  the  insurance 
company  may  choose  an  arbitrator  who  does 
not  reside  in  the  county;  be  is  bound  by 
such  waiver  and  can  not  subsequently  at- 
tack the  award  on  the  ground  that  the  arbi- 
trator was  not  qualified:  Margalit  v.  Insur- 
ance Co.,  12  O.  D.  (N.P.)  166,  1  Dayton 
Term  Rep.  (Iddings)  19. 

(e)    Duty  of  Arbitrators  to  Hear  Evidence. 

The  provision  in  a  standard  fire  insurance . 
policy  that  "in  the  event  of  disagreement  as 
to  the  amount  of  loss  the  same  shall,  as 
above  provided,  he  ascertained  by  two  compe- 
tent and  disinterested  appraisers,  the  in- 
sured and  this  company  each  selecting  one, 
and  the  two  so  chosen  shall  first  select  a 
competent  and  disinterested  umpire;  the  ap- 
praisers together  shall  then  estimate  and 
appraise  the  loss,  stating  separately  sound 
value  and  damage,  and,  failing  to  a^ee,  shall 
submit  their  differences  to  the  umpire;  and 
the  award  in  writing  of  any  two  shall  deter- 
mine the  amount  of  such  loss;  the  parties 
thereto  shall  pay  the  appraiser  respectively 
selected  by  them  and  shall  bear  equally  all 
the  ezpensei  of  the  appraiser  and  umpire," 
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is  a  proTiBioD  for  an  appruiaement  amt  uot 
for  mn  arbitration,  and  such  submiesion  is 
not  to  be  judged  by  the  strict  rules  applic- 
able to  arbitration  and  award,  and  whert 
the  appraisers  and  umpire  have  before  them 
a  list  of  the  property  destroyed,  and  the 
insured's  statement  in  detail  in  rottpcct  to  his 
loss,  it  is  not  ground  for  setting  aa'uW  Uie 
appraisement  that  they  refuse  to  hear  evi- 
dence: Insurance  Co.  v.  Riea.  80  O.  R.  272, 
IV  Longsdorf's  Notes,  1051. 

See  however.  Insurance  Co.  v.  Itomein,  15 

0.  C.  C.  6B7.  8  O.  C.  D.  633,  in  which  was 
said  that  the  appraisers  could  not  make  a 
satisfactory  appraisement  of  the  loss  by 
merely  inspecting  part  of  the  stock  which 
was  not  destroyed,  without  consulting  the 
books  or  p^rs,  and  without  bearing  wit- 
nesses  upon  the  value  of  the  articles  de- 
stroyed. 

(f)    ActioM  on  Atcards. 

If  an  action  is  brought  to  impeach  an 
award  on  the  ground  of  fraud,  equity  has 
jurisdiction  thereof;  and  the  parties  who,  by 
the  terms  of  the  award,  are  to  contribute,  are 
made  parties  to  such  suit:  Insurance  Co.  v. 
Michael,  17  O.  D.  (N.P.)  105,  3  O.  L.  R. 
544,  1  Hosea,  19,  1  Hosea,  423. 

When  in  the  event  of  a  disagreement  as 
to  the  amount  of  a  loss,  a  fire  insurance 
company  and  the  insured  have  entered  into 
an  agreement  to  determine  the  amount  of 
loss  by  appraisers,  and  appraisers  are  chosen 
thereunder,  who  also  select  an  umpire,  all 
of  whom  enter  upon  the  work  of  nppraiae- 
ment,  if  such  appraisement  is  brought  to  a 
close  before  completion,  or  the  final  award  is 
made  invalid  by  the  default  of  one  of  the 
parties  to  such  agreement,  the  other  party  is 
not  bound  to  enter  into  a  new  appraisement, 
there  being  no  stipulation  therefor  in  the 
policy:  Fire  Astociaiion  v.  Appel,  76  O.  S. 

1,  IV  Longsdorfs  Notes,  1021  [affirming. 
Fire  'AsBOciation  v,  .ippel,  4  0.  N.  P.  (N.R.) 
41,  16  O.  D.  {N.P.)  520,  1  Tlosea,  360]. 

An  appraisement  ma^e  under  a  clause  in 
the  policy  need  not  be  attacked  by  separate 
action,  but  may  be  attacked  in  an  action 
on  the  policy.  In  such  case  the  attack  need 
not  be  made  in  the  petition,  but  it  ia  cor- 
rect to  sue  for  the  whole  amount  claimed, 
and  where  the  appraisement  is  set  up  in 
defease  to  attack  it  in  the  reply:  Insurance 
Co.  T.  Bomeis,  15  0.  C.  C.  697.  8  0.  C.  D. 
G33. 

When  each  of  several  fire  insurance  poli- 
cies on  the  property  of  insured,  provides  that 
an  award  may  be  had  to  determine  a  loss 
thereon,  the  submission  thereof  to  arbitrators 
merely  carries  out  the  contract  for  insur- 
ance.   Each  policy  is  a  separate  contract, 


for  the  recovery  of  which  separate  proceed- 
ings must  be  brought  on  each  policy  for  a 
pro  rata  share  of  the  award  under  G.  C, 
1 9684,  and  a  joinder  of  all  the  companies 
in  an  action  for  the  whole  award  would  be 
improper;  Trustees  v.  Insurance  Co.,  12  Ol 
D.  IN.P.)  166.  1  Dayton  Term  Rep.  (Id- 
dings)  19. 

In  an  action  on  a  policy  of  fire  insuranee 
providing  for  arbitration,  to  recover  the 
award  of  damages  returned  by  the  arbitra- 
tors in  accordance  with  terms  of  the  policy, 
it  is  necessary  that  the  petition  set  out  the 
terms  of  the  policy  providing  for  the  award; 
Trutteea  T.  Inaurance  Co.,  12  O.  D.  (N.P.) 
166,  1  Dayton  Term  Rep.  (Iddinga)  19. 

An  action  on  an  award  und«r  several  poli- 
cies is  not  against  all  the  companiea  for  the 
gross  amount  awarded,  but  each  ecnmpan? 
must  be  sepuately  sued  for  ita  share-  His 
petition  nmst  set  out  the  atipulation  pro- 
viding for  arbitration:  Margolis  y.  /nMr- 
anos  Co.,  1  Dayton  Term  R^.  (Iddings) 
19. 

An  action  by  a  nmnber  of  Are  insaranee 
companies  to  set  aside  an  appraisement  and 
award,  and  incidentally  to  cancel  the  poli- 
cies, on  the  ground  that  the  loss  as  returned 
was  excessive  by  reason  of  fraudulent  r^re- 
saitations  as  to  the  amount  of  goods  de- 
stroyed, is  not  several,  and  there  is  no  mis- 
joinder of  plaintiffs,  notwithstanding  the  fact 
that  the  interests  of  tiie  companiea  in  such 
policies  were  several,  and  that  the  policies 
were  of  different  classes  and  issued  for  sepa- 
rate considerations :  Michael  v.  Inauraiwe 
Co.,  6  O.  N.  P.  {N.S.)  401,  18  O.  D.  (N.P.I 
530. 

Where  an  arbitration  is  invalid  and  tlie 
insurer  refuses  the  offer  of  the  insured  to  re- 
submit the  loss,  the  court  has  the  right  to 
entertain  an  action  on  the  policy:  Insurance 
Go.  V.  Packet  Co.,  6  0.  N.  P.  173,  7  O.  D. 
(N.P.)  571. 

The  damages  fixed  by  appraisers  and  re- 
turned in  their  award  are  conclusive  and  ess 
not  be  opened  up  upon  submission  to  a  jury 
in  an  action  for  loss  upon  a  fire  policy: 
Dun  V.  Inmrance  Co.,  8  O.  N.  P.  612.  10  0. 
D.  (N.P.)  667  (afBnned,  without  opinion, 
7n«ura»c«  Co.  v.  Dun,  52  O.  8.  630.  IV 
Longsdorfs  Notes,  684]. 

(g)    Effect  of  Valuatwm  m  Poltoy. 

Where  the  insurer  has  some  interest  at 
risk,  and  there  is  no  fraud,  a  valuaUon  of 
the  subject  insured  in  the  policy  is  held  eoa- 
dusive  upon  the  parties  at  law  and  ni 
equity:  Insurance  Co.  t.  RuueU,  65  O.  S. 
230,  IV  Longsdorfs  Notes,  885. 

G.  C,  S  9583,  holding  the  eonqiany  to  the 
nlnation  fixed  in  the  policy,  abrogates  a. 
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clattse  in  the  policy,  that  no  suit  shall  be 
brought  until  the  amount  of  Iobb  is  ap- 
praised, if  there  is  but  one  policy;  but  not 
if  there  are  two  or  more  policies:  Coffin  Co. 
T.  Jtuuranee  Co^  8  Dee.  Rep.  422,  7  BulL 
342. 

An  overvaluation  of  the  land  on  which 
the  insured  building  stands  does  not  violate 
a  clause  against  overvaluation,  especially  if 
there  is  no  had  faith  nor  prejudice:  Jnmr- 
OMCO  Co.  V.  Boicerstm,  6  0.  C.  C.  1,  3  O.  C. 
D.  821. 

( h )  Demand, 

In  a  policy  the  words  "including  an  award 
by  appraisers  when  appraisal  is  required," 
do  not  impose  any  obligation  on  the  insurer 
to  demand  an  appraisal;  but  in  the  event 
of  a  disagreement  between  the  insurer  and 
the  insured  as  to  the  amount  of  the  loss, 
an  appraisal  is  required  by  the  terms  of 
the  contract,  and  in  a  suit  on  the  policy  the 
burden  lies  upon  the  insured  to  show  that 
be  has,  on  his  part,  performed,  or  offered 
to  perform,  the  condition  as  to  the  appraisal: 
Graham  v.  Insurance  Co.,  75  0.  S.  374,  IV 
Longsdorf's  Notes,  1017  [reversing  Insur- 
ance Co.  V.  Kistner,  5  0.  C.  C.  (N.8.)  165, 
16  0.  C.  D.  569,  and  overruling  Insurance 
Co.  V.  Finn,  60  O.  S.  S13,  IV  Longsdorf's 
Notes,  793]. 

A  letter  from  an  insurance  company  to 
assured,  upon  receipt  of  notice  of  loss,  de- 
manding a  compliance  with  the  conditions 
of  the  policy  in  r^^rd  to  notice  of  loss,  the 
amoimt,  etc.,  and  reciting  that  "in  case  dif- 
ferences shall  arise"  touching  such  loss,  the 
matter  shall  be  submitted  to  appnUserSi  does 
not  amount  to  a  demand  for  appraisement: 
Dun  V.  Insurance  Co.,  8  O.  N.  P.  612,  10  O. 
D.  (N.P.)  667  [affirmed,  without  opinion. 
Insurance  Co.  v.  Dun,  62  O.  S.  630,  IV  Longs- 
dorrs  Notes,  684]. 

The  privilege  to  demand  an  arbitration 
must  be  exercised  within  a  reasonable  time 
after  the  right  thereto  arises:  Dun  v.  Insur- 
ance Co.,  8  O.  N.  P.  612,  10  0.  a  (N.P.} 
667  [affirmed,  witiiout  opinion.  Insurance  Co. 
V.  Dun,  52  O.  S.  630,  IV  Longsdorrs  Notes, 
584]. 

A  demand  by  the  company  for  an  appraise- 
ment must  be  explicit,  and  if  ambiguous 
will  be  construed  most  strongly  against  the 
hisurer:  Insurance  Co.  T.  Finn,  60  0.  8.  513, 
IV  Longsdorf's  Notes,  783. 

Notice  to  preserve  the  property  "until 
the  loss  has  been  deto'mined  in  the  manner 
stipulated  in  the  policy,"  and  that  the  in- 
sure- would  not  pay  any  amount  until  60 
days  after  it  "has  bem  determined  in  the 
manner  stipulated  in  the  policy,"  is  not  suffi- 
cient to  constitute  a  demand  for  an  appraise- 
ment.  The  demand  must  be  m»de  in  good 


faith  within  a  reasonable  time  after  proofs 
of  loss  are  furnished:  Insurance  Co.  v.  FtMi, 
60  O.  S.  513,  IV  Longsdorf's  Notes,  703, 

Provisions  requiring  appraisement  in  case 
of  disagreement  as  to  amount  of  loss,  and 
that  the  loss  shall  not  be  payable  until  60 
days  after  proofs  "including  an  award  when 
appraisal  is  required,"  and  that  no  action 
lies  until  full  compliance  with  the  forego- 
ing requirements,  does  not  make  an  appraise- 
ment or  demand  for  it  by  the  insured  a  con- 
dition precedent  to  the  right  to  sue.  Either 
party  may  demand  an  appraisement  within 
a  reasonable  time  after  proofs  of  loss,  and, 
if  not  demanded,  the  requirement  is  no  ob- 
stacle to  the  action:  Insurance  Co.  T.  Finn, 
60  O.  S.  513,  IV  Longsdorfs  Notes.  793. 

A  demuid  for  appraisement  by  the  com- 
pany is  not  in  good  faith  when  not  accom- 
panied by  any  offer  to  do  anytiiing,  as  by 
designating  an  appraiser  or  person  to  act, 
and  demanding  that  usured  name  his  ap- 
praiser, and  made  after  the  companies'  ad- 
justers had  notified  assured  that  the  defense 
of  arson  would  be  insisted  upon:  Insurance 
Co.  T.  Camaium,  10  0.  C.  D.  186;  same  case 
as  Insurance  Co.  v.  Camahan,  19  0.  0.  C. 
114  [reversed,  on  other  grounds,  InsuranceCo. 
V.  Camahan,  63  O.  S.  258,  IV  Longsdorf's 
Notes,  856]. 

Notice  that  the  defense  of  arson  will  be 
insisted  upon  waives  the  right  to  demand 
appraisement:   Insurance   Co.  v.  Camahan, 

10  O.  C.  D.  186;  same  case  as  Insurance  Co. 
r.  Camahan,  10  0.  C.  C.  114  [reversed  on 
other  grounds,  Insurance  Co.  v.  Camahan, 
63  O.  S.  258,  IV  Longsdorf's  Notes,  866]. 

A  demand  for  an  appraisement  by  the  in- 
sured after  he  has  sold  and  scattered  the 
property  is  invalid:  Hamilton  v.  Insurance 
Co.,  11  Dec.  Rep.  761,  29  Bull.  106. 

A  week's  delay  by  the  company  in  de- 
manding appraisal  after  negotiations  for  a 
settlement  had  ended  is  not  unreasonable  if 
awaiting  answer  to  a  letter  on  the  subject  to 
the  assured,  and  the  plaintiff  has  not  been 
prejudiced,  and  it  is  the  du^  of  the  court 
so  to  declare:  Hamilton  v.  Insurance  Co., 

11  Dec  Rep.  784,  29  Bull.  209. 

(i)  Waiver. 

A  letter  from  a  flre  insurance  compwny 
stating  that  "from  the  information  before 
us  we  believe  the  entire  loss  and  damage 
to  have  been  caused  by  a  cyclone  and  not 
by  lightning,"  is  not  a  denial  of  liability 
under  a  policy  m-itten  by  the  company  on 
the  proper^  referred  to  as  damaged;  and 
it  is  not  error  in  such  a  case  for  the  conrt 
to  determine  the  question  of  liability  itself, 
instead  of  submitting  it  to  the  jury:  ISv^rett 
V.  Insurance  Co.,  9  O.  N.  P.  (N.S.)  600.  SI 
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0.  X>.  (N.P.)  268  [affirmed,  without  opin- 
ion, Everett  V.  Inaurance  Co^  81  O.  S.  673], 

In  an  action  on  an  inauranee  pidiey  in 
tbe  absence  of  evidence  reasoniUily  eausing 
tbe  insured  to  believe  Uiat  tue  company  had 
waived  any  of  tbe  proviBlons  of  the  policy, 
it  is  not  competent  for  the  insured  to  give 
his  reasons  for  not  demanding  an  appraisal: 
Everett  Co.  T.  Insurance  Co^  0  0.  N.  P.  (N. 
8.)  241,  20  O.  D.  (N.P.)  171  [affirmed,  with- 
out opinion,  Everett  Co.  V.  Insurance  Co.,  81 

0.  S.  573]. 

Whether  conduct  and  statement  of  Rn 
insurance  company,  under  tbe  circumBtancea, 
caused  the  insured  to  believe  that  the  de- 
fendant had  waived  tlie  condition  of  a  pol- 
icy for  an  appraisal  or  not,  is  a  question 
for  the  court  and  not  for  the  jury  where 
there  is  no  dispute  about  what  passed  be- 
tween the  parties;  Everett  Co.  v.  Insurance 
Co.,  9  O.  N.  P.  (N.S.)  241,  20  0.  D.  (N.P.) 
171  [affirme<],  without  opinion,  £rerBft  Co. 
v.  Insurance  Co.,  81  O.  S.  573]. 

When  one  of  the  appraisers  withdraws 
from  the  appraisement,  without  tbe  fault  of 
either  par^,  and  refuses  to  proceed  with 
the  appraisement,  such  conduct  on  his  part 
does  not  revoke  the  appraisement;  and  it 
is  the  right  and  duty  of  the  party  who  ap- 
pointed such  appraiser  to  choose  ano^er  in 
his  place,  and  wba«  in  such  case  the  insurer 
refuses  to  choose  another  appraiser  or  to 
proceed  further  with  tbe  appraisement  and 
demands  and  insists  upon  a  new  appraise- 
ment instead,  sneh  conduct  of  the  lusurer 
amounts  to  a  waiver  of  the  condition  in  the 
policy:  Fire  Association  v.  Appel,  76  O.  S. 

1,  IV  Longsdorfs  Notes,  1021  [affirming  Fire 
Association  v.  Appel,  4  O.  N.  P.  (N.S.)  41, 
IQ  O.  D.  (N.P.)  529,  1  Hosea,  369]. 

An  implied  promise  to  pay  arises  from  an 
agreement  between  the  insured  and  the  com- 
pany fixing  tbe  amount  of  the  loss,  and  an 
action  lies  on  this  promise  independent  of 
the  policy.  But  where  this  agreement  pro- 
vides that  it  is  binding  only  as  to  tbe 
amount  and  does  not  waive  proofs  of  loss 
or  any  conditions,  it  excludes  any  implied 
promise  to  pay,  and  no  action  will  lie  upon 
it,  nor  upon  a  prior  oral  promise  to  pay  if 
this  agreement  is  entered  into:  Insurance 
Co.  V.  aarvey,  14  O.  0.  C.  657,  8  O.  C.  D.  86. 

10.   £riMHnjiia/u>n  Under  Oath. 

If  a  covenant  in  a  policy  secures  to  the 
Insurance  company  the  right  to  examine 
the  insured  under  oath,  such  examination  If 
demanded  hy  the  insnranoe  company  is  a 
condition  precedent  to  an  action  on  f3ie  pc^- 
iey:  Mahonejf  v.  Insurance  Co.,  3  O.  N.  P. 
(N.B.)  246,  16  0.  D.  (N.P.)  181  [affirmed, 


without  opinion,  JToAoMy  t.  Insurameo  Oo^ 
74  0.  S.  G03]. 

Notice  of  the  intention  of  the  company  to 
have  an  examination  is  sufficient,  when  it 
states  tbe  time  and  place  of  the  examina- 
tion and  tbe  name  of  the  person  who  is  to 
conduct  it:  Malicney  v.  Insurance  Co^  3  O. 
N.  P.  (N-S.)  246,  16  O.  D,  (NJ.)  131  [af- 
firmed, without  opinion,  JfoAoney  v.  Insur- 
ance Co^  74  O.  8.  508]. 

A  plaintiff  who  has  allied  that  he  'Hiaa 
duly  Icept,  observed  and  performed  all  the 
retiuirements  and  conditions  contained  in 
said  policy,"  is  not  a  position  to  avail  him- 
self of  a  waiver  of  the  provision  as  to  an 
examination  under  oath,  even  if  the  I'luwlTigt 
of  the  company  had  beoi  such  as  to  cansti- 
tute  a  waiver:  MaKimey  v.  /Murwior  Co^ 
3  O.  N.  P.  <N.S.)  846,  16  O.  D.  (N.P.>  ISI 
[affirmed,  witiumt  opinion,  JfaAonev  t.  /»- 
surance  Oo^  74  0.  8.  608]. 

The  folse  swearing  most  be  in  a  material 
matter,  if  it  is  that  other  property,  not  ear- 
ered  by  the  policy,  was  also  lost,  a  recovery 
is  not  defeated:  Cochran  v.  Insuramea  Co^ 
7  Dec.  Kep.  276,  2  BulL  64. 

False  swearing,  as  to  the  amount  of  loss, 
must,  to  avoid  the  policy,  be  wiUfal  and  not 
merely  inadvertent  or  n^ligent:  Bank  T.  In- 
surance Co.,  4  Dec.  Rep.  840,  1  dev.  L.  Bep. 
330. 

If  the  sworn  preliminary  proofs  give  an 
amount  and  value  to  tbe  goods  over  double 
what  tbe  jury  find,  and  no  explanation  is 
attonpted,  such  finding  is  so  far  proof  of 
a  defense  of  false  swearing  that  the  court 
will  set  aside  the  verdict:  Ferris  v.  Insur- 
ance Co.,  9  Dec.  Rep.  634,  16  Bull.  6. 

One  to  whom  the  loss,  if  any,  is  payable, 
is  in  no  better  position  than  tbe  assured, 
and  is  defeated  by  any  fraud  or  false  swear- 
ing of  the  latter,  as  he  would  be:  Bank  T. 
Insurance  Co^  4  Dec  Rep.  340,  1  Clev.  L. 
Rep.  330. 

11.   Proof  of  Lots. 

A  policy  of  fire  .insurance,  containing  a 
provision  that  proof  of  loss  must  be  pre- 
sented to  the  company  within  sixty  days  of 
tbe  occurrence  of  a  fire,  is  rendered  void 
by  failure  to  present  the  proofs  within  tbe 
time  limit:  Billings  V.  Insurance  Co.,  6  0- 
C.  C.  (N.S.)  .'(67,  17  O.  C.  D.  662  [affirming 
BiiUnys  v.  Insuramee  Co.,  8  O.  N.  P.  (N.S.) 
21,  24  O.  D.  (N.P.)  387]. 

Although  aa  answer  in  a  proof  of  loss  may 
be  wrong  and  fail  to  give  the  information  it 
was  intended  to  draw  out,  yet  if  It  ia  not 
misleading,  nor  in  any  way  harmfol  to  the 
company,  and  tbe  information  which  was 
sought  and  which  the  insured  was  bound  to 
give  was  elsewhere  ineorporated  ia  the  proof 
of  loss,  sneh.  proof  mnst  be  r^arded  as  sol- 
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flcient:  Inaurance  Co.  t.  Strong,  1  O.  C.  C. 
(N.S.)  502.  15  0.  C.  D.  101  [affirmed,  with- 
out opinion,  Inturaiiee  Co.  V.  B^vng,  68  O. 

S.  708]. 

Where  an  insurance  policy  stipulates  that 
proofs  of  loss  must  be  forwarded  within  a 
reasonable  time,  but  provides  no  penalty 
except  that  payment  on  the  policy  will  be 
delayed  until  the  proofs  are  furnished,  the 
right  to  recover  on  the  policy  doea  not  de- 
pend upon  the  time  when  the  proofs  are 
furnished:  Insurance  Co.  v.  Gray,  2  O.  C.  0. 
(N.8.)  2«&,  14  0.  C.  D.  268. 

The  burden  ia  on  the  plaintiff  to  show 
notice  and  proofs  of  loss  required  1^  the 
policy  sixty  days  before  suit:  Harris  T.  /n«ur- 
ance  Co.,  W.  548,  I  LongsdorPa  Notes,  43. 

The  requimnent  of  proofs  of  loss  "forth- 
with," means  in  a  reasonid>le  time,  which  is 
for  the  jury,  and  defendant  may  show  that 
all  bis  papers  and  books,  including  forty  or 
fifty  policies,  were  destroyed  in  the  fire,  caus- 
ing him  to  forget  this  policy  for  a  year: 
Kirk  V.  Insurance  Co.,  8  Dec.  Rep,  182,  6 
Bull.  200  [affirmed,  by  supreme  court  com- 
missioners, without  opinion,  and  two  judges 
dissenting,  Insurance  Co.  T.  Eirk,  11  Bull. 
228 J. 

If  the  bill  of  exceptions  does  not  show 
that  delay  of  proofs  works  a  forfeiture,  this 
will  not  be  assumed,  but  only  that  payment 
is  not  due  until  then:  Insurance  Co.  T.  Frick, 
2  Bull.  16  [reversed  on  other  grounds,  In- 
surance Co.  V.  Frick,  20  0.  S.  466,  III  Longs- 
dorf's  Notes,  489]. 

The  words  "forthwith"  or  "immediately" 
when  used  in  reference  to  the  notice  of  loss 
in  a  policy  of  insurance,  means  within  a 
reasonable  time  considering  the  circum- 
stances of  each  ease  and  ordinarily  the 
question  is  not  one  to  be  determined  by  the 
jury  under  proper  instructions  from  the 
court:  Crane  T.  Insurance  Co.,  4  0.  N.  P. 
300.  6  0.  D.  (N.F.)  118. 

While  a  denial  of  liability  may  waive  a 
proof  of  toss,  a  letter  from  the  insurance 
company  which  states  that  as  often  advised 
they  believe  that  the  loss  was  due  to  a  tor- 
nado, which  was  a  risk  not  included  in  the 
policy,  does  not  waive  proofs  of  loss:  Ev- 
erett T.  Insurance  Co.,  9  O.  N.  P.  (N.S.) 
690,  21  0.  D.  (N.P.)  258  [affirmed,  without 
opinion,  Everett  t.  Insurance  Co.,  81  0.  S. 
573]. 

The  court  has  power  to  determine  on  a 
motion  for  nonsuit  whether  a  letter  written 
by  an  insurance  company  is  in  effect  a  de- 
nial of  liability  so  as  to  waive  proof  of 
loss:  Everett  v.  Insurance  Co.,  9  0.  N.  P. 
(N.a)  690,  21  O.  D.  (N.P.)  268  [affirmed, 
without  opinion,  Everett  T.  Insurance  Co., 
81  O.  S.  573]. 


Under  a  clause  in  an  insurance  policy  re- 
quiring proof  of  loss  to  be  filed  within  sixty 
days,  proofs  of  loss  prepared  and  mailed  so 
that  they  do  not  reach  the  office  of  the 
company  until  the  bixty-flrst  or  sizty-seoond 
day  are  not  in  time:  Billings  v.  Insurance 
Co.,  6  O.  C.  C.  (N.S.)  667,  17  O.  C.  D.  562 
[affirming  Billings  v.  Insurance  Co.,  2  0.  N. 
P.  (N.S.)  21,  14  O.  D.  (N.P.)  3871. 

A  mortgagee  may  recover  upon  a  fire  in- 
surance policy  containing  what  is  known  as 
the  union  mortgage  clause  of  the  standard 
policy  of  New  York,  New  Jersey  and  Connec- 
ticut, for  a  loss  of  the  property  by  fire, 
when  neither  he  nor  the  mortgagor  presoited 
proof  of  loss  within  sixty  days  after  loss  as 
required  of  "the  insured"  by  a  condition  in 
the  policy:  Insurance  Co.  v.  Krumm,  12  O. 

C.  C.  (N.S.)  364. 

Objections  to  the  preliminary  proofs  as  to 
loss  will  be  considered  waived,  if  not  made 
when  the  proofs  are  presented,  and  the  in- 
sured is  informed  by  the  underwriter  that 
the  claim  is  rejected  entirely  on  other 
grounds:  Insurance  Co.  T.  Bojfle,  21  O.  8. 
119.  Ill  Longsdorrs  Notes,  13. 

Waiver  of  a  proof  of  Ims  may  be  made 
after  the  time  for  filing  such  proof:  Inaur- 
ance Co.  V.  Kukrai,  7  O.  C.  0.  S66,  4  0.  0. 

D.  633. 

Waiver  of  the  proof  of  loss  may  waive  a 
condition  limiting  the  time  for  bringing  an 
action  upon  the  policy:  Insurance  Co.  t. 
Kukrai,  7  O.  C.  C.  356,  4  O.  0.  D.  633. 

A  denial  by  an  insurance  company  of  any 
liability  upon  a  policy  is  a  waiver  of  the 
requiremmt  of  writtai  notice  of  and  proof 
of  loss  if  made  within  the  time  when  snch 
notice  and  proof  are  required  by  the  policy 
to  be  made:  Staey  r.  Insurance  Co.,  1  O.  C 
C.  (N.S.)  441,  15  0.  C.  D.  67;  Dun  v.  In- 
surance Co.,  8  O.  N.  P.  612,  10  O.  D.  (N. 
P.)  667  [affirmed.  Insurance  Co.  T.  Ihm,  62 
0.  S.  630,  IV  Longsdorfs  Notes,  584]. 

Where  an  agent  entrusted  to  carry  on  the 
business  makes  an  investigation  of  a  fire, 
ond  finds  the  loss  is  total  and  there  are  no 
auspicious  circumstances,  and  some  time 
thereafter  informs  the  policy  holder  that  be 
fears  trouble  as  the  company  denies  all  lia- 
bility, and  the  policy  holder,  influenced  by 
this  statement,  submits  no  formal  notice  of 
the  fire  or  proofs  of  loss,  the  company  is 
estopped  from  claiming  that  the  agent  waa 
without  authority  to  act  after  the  occur- 
rence of  the  fire,  or  from  denying  that  the 
statement  of  the  agent  was  a  waiver  of 
written  notice  and  proofs  of  loss:  Staoy  T. 
Insurance  Co.,  1  O.  C.  C.  (N.S.)  441,  16 
O.  C.  D.  67. 

It  is  error,  therefore,  to  direct  a  rerdiot 
under  such  circumstances  in  favor  of  the 
company,  on  the  ground  that  no  formal  no- 
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tice  or  proufs  of  loss  were  submitted;  but 
the  evidence  as  to  whether  the  company  had 
waived  these  requirementB  should  be  sub- 
mitted to  the  jury:  Utacy  v.  Insurance  Co., 

1  O.  C.  C.  (N.8.)  441,  15  O.  C.  D.  67. 

No  officer  or  agent  of  an  insurance  com- 
pany has  authority  to  waive  any  of  the  stip- 
ulations of  a  policy,  except  in  the  manner 
provided  therein;  and  a  provision  requiring 
that,  in  case  of  Iobb,  the  insured  shall  file 
a  sworn  statement  thereof  within  sixty  days, 
can  not  be  waived  verbally  by  an  agent  of 
the  company,  where  the  conditions  of  the 
policy  require  that  the  waiver  be  in  writing 
endorsed  on  the  policy  or  attached  thereto: 
Billinga  V.  Inaurance  Co.,  6  O.  C.  C.  (N.S.) 
567,  17  O.  C.  D.  552  [affirming  Billings  v. 
Insurance  Co.,  2  0.  N.  P.  (N.S.)  21,  14  0. 
D.  (N.P.)  887]. 

An  insurance  adjuster  upon,  visiting  plain- 
tiff after  the  burning  of  bis  store  and  learn- 
ing that  the  books  of  account  had  been  de- 
stroyed, directed  plaintiff  to  get  duplicate 
bills,  which  he  thought  would  require  ten 
days,  and  have  them  ready  for  his  inspec- 
tion. Plaintiff  inferred  from  thiB  direction 
that  the  adjuster  intended  to  return,  and 
awaited  his  return  until  the  sixty  days  al- 
lowed for  filing  proofs  of  loss  had  expired. 
It  was  held  that  what  the  adjuster  said  can 
not  be  construed  as  a  waiver  by  the  com- 
pany of  the  provision  in  the  eontraci  of 
insurance  that  proofs  of  loss  should  be  filed 
within  sixty  davs:  Billinga  v.  Insurance  Co., 

2  O.  N.  P.  (N.S.)  21,  14  0.  D.  (N.P.)  387. 
A  provision   requiring  that,   in   case  of 

loss,  the  insured  shall  file  a  sworn  state- 
ment thereof  within  sixty  days,  can  not  be 
waived  verbally  hy  an  agent  of  the  com- 
pany where  the  conditions  of  the  policy  re- 
quire that  the  waiver  be  in  writing  in- 
dorsed on  the  policy  or  attached  thereto: 
Billings  v.  Insurance  Co.,  6  O.  C.  C.  (N.S.) 
567,  17  O.  C.  D.  552  [affirming  Billings  v. 
Insurance  Co.,  2  O.  N.  P.  (N.S.)  21,  14  O. 
D.  (N.P.)  387]. 

Assured  notified  the  soliciting  agent,  from 
whom  he  received  the  policy,  of  the  fire, 
and  the  latter  came  and  said  all  right,  and 
that  an  adjuster  would  come.  A  person 
calling  bimself  adjuster  came  and  inspected 
the  ruins,  but  rehised  to  adjust  because  of 
a  mortgage,  't  he  poli^  stated  that  no  ag«it 
had  a  right  to  waive  any  condition  therein. 
Contended  that  G.  C,  |0586,  coupled  with 
the  fact  that  the  agent's  name  was  stamped 
on  the  policy  when  delivered,  showed  tiiat 
the  solicitor  was  still  an  agent  and  that 
absence  of  notice  and  proof  of  loss  was  not 
a  defmse.  Yerdiet  for  plaintiff  sustained: 
Inaurmtce  Co.  V.  fkiniaon,  66  O.  S.  70S,  38 
Bull.  163. 


Objections  to  the  preliminarj'  proofs  are 
waived  if  not  pointed  out,  and  the  insured 
is  informed  that  the  claim  will  be  consid- 
ered on  the  merits  and  is  rejected  on  the 
ground  of  nonliability  in  any  event:  Jmht- 
ance  Co.  v.  Harmer,  2  0.  S.  452,  I  Lwgs- 
dorf's  Notes,  1072. 

Where  the  adjuster  cm  receiving  proofs 
of  loss  objected  that  the  cause  of  kws  was 
not  stated,  but  promised  that  after  ntfiUng 
his  report  he  would  write,  and  the  insurer 
notified  the  plaintiff  that  it  waa  not  liable, 
but  stated  no  reason,  and  the  adjuster  did 
not  write,  it  was  held  that  whether  there  waa 
a  waiver  as  to  the  proofs  is  a  question  for 
the  jury:  Insurance  Co.  v.  Parisot,  35  O.  S. 
35,  III  LoQgsdorf's  Notes,  753. 

If  the  company  refuse  blanks  on  which 
to  make  formal  proofs,  which  blanks  the 
policy  promises  to  furnish,  the  proofs  are 
waived:  Indemnity  Co.  V.  Fletcher,  S  O.  C 
C.  633,  3  O.  C.  D.  308. 

Refusal  of  the  company  to  furnish  blanks 
for  proof  of  loss  without  assigning  a  rea- 
son therefor,  shows  an  excuse  for  not  av^- 
ring  that  proofs  were  furnished:  Coldham 
v.  Vantaltv  Co.,  8  0.  C.  C.  620,  4  O.  C.  D. 
648. 

Proofs  of  loss  are  waived  if  the  company 
uotify  the  insured  they  will  not  pay  in  any 
event:  Wilson  v.  Insurance  Co,,  6  Dec.  Rep. 
708,  7  Am.  L.  Rec.  480;  Insurance  Co.  T. 
Straehlc,  13  Dec.  Rep.  846,  2  C.  S.  C.  R. 
186;  Smiih  v.  Insurance  Co.,  7  Dec.  Rep. 
188.  1  Bull.  284. 

\\'liere  the  insurer's  agent  takes  exclusive 
possession  of  and  removes  the  property  im- 
mediately after  the  fire,  and  does  not  re- 
store it  to  the  owner,  this  waives  proofs  of 
loss  and  appraisement:  Hoibaon  v.  Insurance 
Co.,  2  O.  N.  P.  296,  2  O.  D.  (N.P.)  476. 

Where  proofs  of  loss  are  made  and  mailed 
hut  never  received,  and  the  general  agmt 
xhortVy  after  the  fire  tells  the  insured  that 
the  company  is  not  liable,  this  denial  of 
liability  dispenses  with  proof  of  loss:  In- 
suranee  Co.  t.  Burget,  17  0.  G.  G.  819,  9 
O.  C.  D.  869. 

A  defense  of  faihire  to  fumiidi  proof  of 
loss  in  the  time  required  by  the  policy  is 
not  wvived  by  relying  on  oQier  defenses  not 
inconsistent  therewitii ;  /iwwnmce  Co.  v. 
rriek,  28  O.  S.  466,  HI  Lcmgsdorf  s  Notes, 
48B  [overruling  Insurance  Co.  v.  Friek,  5 
Dec.  Rep.  47,  2  Am.  L.  Sec  336,  ud  re- 
versed Inaurance  Co,  v.  Frick,  7  DecL  Jt^ 
247,  2  Bull.  16]. 

That  an  investigation  by  the  company 
without  waiting  for  proofs  of  loss  will  dis- 
pense with  them:  Inauratnoe  Co.  T.  ^ricft^. 
5  Dec.  Rep.  47,  2  Am.  L.  Rec.  336. 

Receiving  the  proofs  after  a  year  without 
objection,  and  conversing  about  tiiem,  with- 
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out  knowing  that  that  was  not  as  Boon  as 
possible,  is  not  a  waiver  of  the  delay,  for 
there  can  be  no  intention  to  waive  without 
knowledge:  Express  Co.  y.  Eatpms  Co.,  7 
Dec.  Rep.  51,  1  BuU.  86. 

If  an  insurance  company  waiveil  proof  of 
loss,  it  can  not  afterwards  recnil  or  reclnim 
aucb  waiver  and  demand  such  proofs:  Dun 
V.  Insurance  Co.,  8  O.  N.  P.  dl2,  10  O.  D. 
(N.P.)  667  [«£Brmed,  Insurance  Co.  v.  Dun, 
62  0.  S.  639,  IV  Longsdorf's  Notes,  584]. 

The  requirement  of  preliminary  proofs  of 
low  is  a  formal  condition,  inserted  in  the 
policy  of  insurance  solely  tor  the  benefit  of 
the  insurer,  and  it  may  waive  such  proofs 
in  whole  or  in  part,  either  by  direct  action 
of  the  insurer,  or  his  general  agent  by  vir- 
tue of  his  authority  and  such  waiver  may  be 
expressed  or  implied:  Dun  T.  Insurance  Co., 
8  O.  N.  P.  612,  10  0.  D.  (N.P.)  667  [afflrmed, 
Insurance  Co.  v.  Dun,  52  O.  S.  639,  IV  Longs- 
dorf's Notes,  684]. 

Mere  silence  on  the  part  of  an  insuranoc 
company,  or  sending  agents  to  make  inquiry 
or  investigation  into  the  matter  of  the  los», 
or  an  attempt  to  compromise,  do  not  amount 
to  a  waiver  of  proofs  of  loss:  Dun  v.  lusur- 
anee  Co.,  8  O.  N.  P.  612.  10  0.  D.  (N.P.) 
667  [affirmed,  insurance  Co.  v.  Dun,  52  0. 
S.  639,  IV  LongBdorfs  Notes,  584]. 

Waivwr  of  the  proof  of  loss  by  the  com- 
pany does  not  make  the  claim  due  at  once, 
but  the  company  will  still  be  entitled  to  the 
sixty  days  after  the  waiver  to  investigate 
and  for  other  proper  purposes  unless  it  noti- 
fies the  insured  that  it  will  not  pay  in  any 
event:  Dun  v.  Insurance  Co.,  8  O.  N.  P. 
612,  10  O.  D.  (N.P.)  667  [affirmed,  Inauranre 
Go.  T.  Dun,  52  O.  S.  630,  IV  tongsdorf's 
Notes,  584]. 

If  an  insurance  company,  by  its  adjuster, 
])roceeds  to  investigate  a  loss  on  its  merits, 
and  by  what  it  does  causes  the  insured  to 
believe,  and  if  a  man  of  ordinary  judgment 
under  the  circumstances  would  hnve  so  be- 
lieved, that  it  was  only  the  amount  of  loss 
in  dispute,  and  nothing  else,  that  will  amount 
to  a  waiver  of  proofs  of  loss:  Dim  v.  Insur- 
ance Co.,  8  0.  N.  P.  612,  10  0.  D.  (N.P.) 
667  [affirmed,  Insurance  Co.  v.  Dun.  52  O. 
8.  689,  IV  Longsdorf's  Notes,  584]. 

A  notice  of  the  loss  given  immediately 
after  the  fire,  or  as  soon  thereafter  as  can 
be  done  with  reasonable  diligence,  to  the 
agent  of  the  company,  at  the  place  where 
the  fire  occurred,  or  to  the  company,  is  a 
sufficient  compliance  with  the  condition  of 
the  policy  requiring  notice  of  the  loss  to  he 
given  to  the  company:  Dun  v.  Insurance  Co., 
8  0.  N.  P.  612,  10  O.  D.  (N.P.)  667  [af- 
firmed, Insurance  Co.  v.  Dun,  52  O.  S.  639, 
IV  Longsdorfs  Notes,  584]. 


Requiring  proofs  of  loss  after  expiration 
of  the  time  limited  in  the  policy  for  bring- 
ing suit  waives  the  same:  Behymer  T.  Insur- 
ance Co.,  3  0.  N.  P.  183,  4  O.  D.  (N.P.) 
266. 

Though  the  insured,  a  corporation,  is  in 
the  hands  of  a  receiver,  it  is  proper  for  its 
officers  to  make  the  preliminary  proofs:  In- 
surance Co.  V.  Boiceraox,  6  O.  C.  G.  1,  3  O. 
C.  D.  321. 

If  a  third  person,  to  whom  loss,  if  uiy, 
is  made  payable  by  the  policy,  sues  an  it, 
he  can  tender  the  proofs  of  loss  as  part  of 
his  right  to  collect,  but  as  to  other  condi- 
tions he  should  aver  performance  by  the  as- 
sured and  not  by  himself,  else  demurrer  lies 
and  no  amendment  in  the  reviewing  court 
can  be  made:  Insurance  Co.  T.  Carson,  9 
Dec  Rep.  848,  17  BulL  357. 

Proof  of  loss  by  fire  may  be  made  out  and 
verified  by  an  attorney  for  a  nonresident 
client  for  whom  he  had  negotiated  the  policy 
in  question:  Oump  v.  Insurance  Co.,  16  O. 

C.  C.  (N.S.)  428,  24  O.  C.  D.  86  [affirmed, 
without  opinion.  Insurance  Co.  v.  Oump,  86 
O.  8.  325]. 

The  general  avermmt  of  performance  un- 
der G.  C,  8  1 1330,  is  sufficient  for  a  require- 
ment in  a  policy  that  notice  of  loss  sliall  be 
immediately  given.  Such  requirement  is  a 
condition  precedent:  Insurance  Co.  v.  Mo- 
Gookvy,  33  O.  8.  666,  III  Longsdorfs  Notes, 
688.  See  also  Contsactb. 

The  presumption  that  mail  matter  reaches 
its  destination  is  overcome  by  the  addressee's 
testimony  that  he  never  received  it.  8o  held 
of  objections  to  the  proofs  of  loss  mailed  by 
the  insaranee  company  to  the  insured:  Bob- 
son  V.  Insurance  Co.,  2  0.  N.  P.  296,  2  O. 

D.  (N.P.)  475.    See  also  NoTICE. 

The.  provision  in  a  policy  of  fire  insur- 
ance that  proofs  of  loss  must  be  presented 
to  the  company  within  sixty  days  after  the 
occurrence  of  a  loss  by  fire  in  the  premises 
insured,  does  not  render  the  policy  void  by 
reason  of  failure  to  file  proofs  within  the 
prescribed  time,  where  there  is  no  provision 
in  the  policy  which  renders  it  void  by  reason 
of  such  failure:  Trust  A  Safe  Deposit  Co. 
T.  /n«wrwnee  Oo^  1  O.  C.  C.  A.  97,  24  0.  C. 
D.  218. 

The  violation  of  conditions  of  a  policy 
such  as  that  proofs  of  loss  were  not  filed 
within  sixty  days  do  not  release  the  company 
from  liability  to  a  mortgagee  whose  interest 
in  the  property  was  obtained  by  virtue  of 
a  slip  of  paper  attached  to  and  made  a  part 
of  the  policy,  making  loss,  if  any,  payable 
at  the  request  of  the  insured  to  the  party 
therein  named  as  his  interest  may  appear 
unless  expressly  made  applicable  to  said 
mortgage  by  reference  in  said  mortgage 
clause  or  by  being  written  upon,  attached 
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or  appended  to  said  policy  notTritbstanding 
tbe  contract  as  between  the  owner  o{  the 
property  and  the  insurance  company  might 
be  invalidated  by  reason  of  such  disregard 
of  the  conditions  of  the  policy:  Trust  d  Safe 
Deposit  Co.  V.  Insurance  Co.,  1  O.  C.  C.  A. 
97,  S4  O.  a  D.  218. 

12.   Time  of  Bringing  Suit. 

The  parties  to  a  contract  of  insurance 
may,  by  a  provision  inserted  in  the  policy, 
lawfully  limit  the  time  within  which  suit 
may  be  brought  thereon,  provided  the  limit 
of  limitation  fixed  be  not  unreasonable: 
Appel  T.  Insurance  Co.,  76  O.  R.  52,  IV 
Longadorfs  Notes,  1022  taffirminR.  -Ippei  v. 
Ineuranee  Co.,  4  O.  N.  P.  (N.S.)  229,  16 
O.  D.  (N.P.)  499,  1  Hosea,  270]. 

A  provision  in  a  policy  of  Are  insurance 
that,  **B0  snit  or  action  on  this  policy,  for 
fhe  recovery  of  any  claim,  shall  be  sustain- 
able in  any  court  of  law  or  equity  until 
after  full  compliance  by  the  insured  with  all 
the  fdr^ing  requirements,  nor  unless  com- 
menced within  six  months  next  after  the 
Are,"  is  unambiguous,  and  in  a  suit  on  the 
policy  commenced  more  than  six  months  after 
the  ^te  of  the  fire,  will  be  enforced  in  ac- 
cordance with  the  plain  meaning  of  its  terms, 
where  no  extrinsic  facts  are  alleged  excusing 
delay  in  bringing  the  suit:  Appel  v.  Insurance 
Co.,  76  O.  S.  52,  IV  Longsdorfs  Notes,  1022 
laffirmlng,  Appel  v.  Insurance  Co..  4  O.  N'. 
P.  (N.S.)  22!),  16  O.  D.  fN.P.)  490.  1  Hosea 
270]. 

Where  a  policy  of  Are  insurance  contains 
the  provision,  that  no  suit  or  action  shall 
be  sustained  thereon  unless  commenced  with- 
in six  months  next  after  the  Are,  the  period 
of  limitation  b^ns  to  run  from  the  date 
of  the  fire,  notwithstanding  the  policy  al^o 
contains  the  provision  "that  the  loss  shall 
not  be  payable  until  sixty  days  after  proofs 
of  loss  have  been  received  by  the  company": 
Appel  V.  Insurance  Co.,  76  O.  S.  52.  IV 
Longsdorf's  Notes,  1022  [affirming,  Appel  v. 
Insurance  Co.,  4  O.  N.  P.  (N.R.t  22fl,  16 
0.  D.  (N.P.)  449,  1  Hosea,  270]. 

A  covenant  restricting  the  right  to  main- 
tain an  action  on  the  policy  to  twelve  months 
after  the  loss,  means  twelve  months  from 
the  time  of  the  fire  and  not  twelve  months 
from  the  time  the  loss  is  first  payable: 
Meyer  v.  Insurance  Co.,  6  O.  N.  P.  34,  7  0. 
D.  (N.P.)  673. 

A  clause  against  suing  unless  within  twelve 
months  from  time  of  loss,  means  from  time 
of  fire  and  not  from  furnishing  proofs  of 
loss  and  is  valid:  Insurance  Co.  v.  Hchtcan, 
1  0.  C.  C.  192,  1  0.  C.  D.  10.5. 

A  clause  requiring  suits  within  a  year  from 
loss  where  the  loss  is  payable  sixty  days 


aftor  proofo  are  furnished,  means  that  time 
begins  not  from  loss,  but  from  proofs,  if 
furnished  in  a  reasonable  time:  Kirk  v.  In- 
surance Co^  8  Dee.  Rep.  182,  6  Bull.  200 
[affirmed  by  supreme  court  commissioners, 
without  opinion,  two  judges  diseenting.  In- 
surance Co.  r.  Kirk,  11  Bull.  228]. 

That  a  covenant  restricting  the  time  of 
bringing  suit  upon  an  insurance  policy  would 
be  invalid  if  it  did  not  give  the  insured  a 
reasonable  time  in  which  to  sue,  see  obiter 
in  Appel  v.  Insurance  Co.,  76  O.  S.  52,  IV 
LongBdorf's  Notes,  1022  [affirming,  Appel  r. 
/ne«ranc0  Co.,  4  O.  N.  P.  {N.S.)  229,  16  0. 
D.  {N.P.)  490,  I  Hosea,  270], 

That  the  insurer  will  not  be  permitted  to 
use  a  covenant  restricting  the  time  for  bring- 
ing action  upon  a  policy  in  such  a  way  as 
to  prevent  the  insured  from  having  a  fair 
opportunity  to  sue,  see  obtfer  in  Appel  v. 
Insurance  Co.,  78  O.  S.  S2,  IV  Longadorfs 
Notes,  1022  [affirming.  .AppH  v.  Insurance 
Co.,  4  0.  N.  P.  <N.S.)  229,  16  O.  D.  (N.P.t 
499,  1  Hosea,  270]. 

When  a  policy  of  Are  insurance  contains 
stipulations  tiiat  in  the  event  of  a  disagree- 
ment between  the  insurer  and  the  insured 
as  to  the  amount  of  loss  or  damage  tlie  same 
shall  be  ascertained  by  appraisers  in  the  man- 
ner provided  in  the  policy;  and  that  the 
amount  of  loss  or  damage  havii^  been  '^ns 
determined,"  the  loss  shall  not  become  pay- 
nble  until  sixty  days  after  the  notice,  ascer- 
tainment and  satisfactory  proof  of  the  Isss 
required  in  the  policy  have  been  received  by 
the  insurer,  "including  an  award  by  ap- 
praisers when  appraisal  has  been  required;" 
and  when  the  said  policy  contains  the  further 
condition  that;  "No  suit  or  action  on  this 
policy  for  the  recovery  of  any  claim,  dull 
be  sustainable  in  any  court  of  law  or  cquit; 
until  after  full  compliance  by  the  insured 
with  all  the  foregoing  requirements,"  such 
provisions  constitute  a  condition  precedent, 
which  imposes  an  obligation  on  the  insured, 
in  the  event  of  disagreement  as  to  the  amount 
of  loss,  to  procure  an  award  or  ascertain- 
ment of  the  loss  by  appraisers,  or  to  show  a 
legal  excuse  therefor,  before  he  can  main- 
tain a  suit  on  the  policy  to  recover  the  loss, 
except  as  such  condition  is  modified  as  to  a 
total  loss  by  O.  C,  g  9583 ;  and  in  a  suit  to 
recover  on  such  a  loss,  in  the  absence  of  an 
award  of  appraisers  and  of  a  demand  for 
such  appraisal  by  either  the  insured  or  the 
insurer,  no  cause  of  action  is  shown :  Graham 
V.  Insurance  Co.,  75  O.  S.  374,  IV  Longs- 
dorf's Notes,  1017  [overruling.  Insurance  Co. 
V.  Fine,  60  0.  S.  513,  IV  Loi^jsdorfs  Notes, 
793,  and  reversing,  Insurance  C^.  v.  Kistner, 
6  0.  C.  C.  (N.S.)  165,  16  0.  C.  D.  569]. 

A  policy  of  fire  insurance,  containing  i 
provision  that  proof  <A  loss '  must  be  pre^ 
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seiit«d  to  the  company  within  sixty  days  of 
the  occurrence  of  a  fire,  is  rendered  void  by 
failure  to  present  the  proofs  within  the  time 
limit:  Billinga  v.  Insurance  Co.,  6  0.  C.  C. 
(N.S.}  567,  17  O.  C.  D.  552  [affirming,  Bil- 
Unga  v.  Insurance  Co.,  2  0.  N.  P,  (N.S.) 
21,  14  0.  D.  (N.P.)  3873. 

If  an  insurance  policy  requires  proof  of 
lou  to  be  filed  within  sixty  days,  proof  of 
loss  prepared  and  mailed  bo  that  they  do  not 
reach  the  office  of  the  company  until  tlie 
aixly-firat  or  sixty-second  day  are  not  filed 
in  compliance  with  such  provision:  Billinga 
V.  Inaurance  Co.,  6  0.  C.  C.  (N.S.)  567,  17 
O.  C.  D.  552  [aflBrming,  Billings  v.  Insumnec 
Co.,  2  0.  N.  P.  (N.S.)  21,  14  O.  D.  (N.P.) 
887]. 

No  officer  or  agent  of  an  insurance  com- 
pany has  authority  to  waive  any  of  the  stip- 
ulations of  a  policy,  except  in  the  manner 
provided  therein;  and  a  provision  requiring 
that,  in  case  of  loss,  the  insured  ehall  file  a 
sworn  statement  thereof  within  sixty  days, 
can  not  be  waived  verbally  by  an  agent  of 
the  company,  where  the  conditions  of  the 
policy  require  that  the  waiver  be  in  writing 
endorsed  on  the  policy  or  attached  thereto: 
Billinga  v.  Insurance  Co.,  6  O.  C.  C.  (N.S.) 
667,  17  0.  C.  D.  552  [affirming.  Billinga  v. 
Insurance  Co.,  2  0.  N.  P.  (N.S.)  21.  14  O. 
D.  (N.P.)  387]. 

That  the  waiver  of  a  covenant  limiting  the 
time  for  filing  proofs  of  loss  may  also  waive 
a  covenant  restricting  the  time  in  which  suit 
is  to  be  brought,  see  Insurance  Co.  v.  Kukral, 
7  O.  C.  C.  356,  4  0.  C.  D.  633. 

An  action  to  recover  upon  a  policy  of  fire 
insurance,  though  transitory,  when  brought 
in  this  state  upon  a  cause  arising  in  another 
state  is,  by  virtue  of  G.  C,  8  11234,  limited 
to  the  time  fixed  by  the  statute  of  that  state : 
Swtter  V.  Insurance  Co.,  73  0.  S„  110,  IV 
Longsdorfs  Notes,  999. 

The  limitation  of  time  in  the  charter  of 
the  defendant  company — that  the  directors 
shall  determine  the  amount  of  a  loss,  and  if 
the  assured  is  not  satisfied  he  may  bring 
a  suit  at  the  next  term  of  court  not  held 
within  sixty  days — applies  to  a  claim  for  loss 
wholly  disallowed  by  the  directors,  and  ex- 
cludes a  right  to  sue  at  any  other  time. 
This  limitation  is  not  a  disabling  clause  to 
be  strictly  construed,  but  unlike  an  ordinary 
limitation  is  a  condition  precedent  to  the 
right  to  sue  at  all:  Insurance  Co.  v.  West, 
6  O.  S.  599,  II  Longsdorfs  Notes,  261. 

A  limitation  clause  forbidding  suit,  unless  be- 
gun within  twelve  months  from  loss,  is  not  vio- 
lated by  a  petition  in  time  and  summons  nam- 
ing another  company  in  the  body  as  defendant, 
though  properly  entitled  in  the  indorsement 
and  served,  but  which  on  defendant's  motion 
after  the  year  to  strike  the  petition  from  the 


files  was  allowed  to  l>e  amended:  Burton  v. 
Insuraruse  Co.,  26  O.  S.  467,  III  Longsdorfs 
Notes,  320. 

Bringing  an  action  within  the  time,  though 
it  is  afterwards  dismissed,  and  another  im- 
mediately brought,  in  which  the  nominal 
plaintiffs  are  not  the  same,  is  a  compliance 
with  a  condition  requiring  action  within  a 
certain  time:  Fellowea  v.  Insurance  Co.,  13 
Dec.  Rep.  79,  2  D.  128  [affirming  Insurance 
Co.  V.  FeUowes,  12  Dec.  Rep.  584,  1  D.  217]. 

Insured  assigned  his  policy  to  M  as  col- 
lateral to  a  loan  on  mortgage.  The  house 
burned  down.  The  policy  provided  to  pay 
the  mortgagee  $400,  or  as  much  thereof  as 
was  necessary  to  satisfy  the  mortgage  after 
applying  the  proceeds  derived  from  the  mort- 
gage; also  that  where  a  policy  is  issued  to 
u  mortgagee,  or  is  held  aa  collateral  to  a 
mortgage,  the  assured  can  not  demand  or 
recover  any  part  until  collection  of  mort- 
gage. It  was  contended  that  "demand  or 
recover"  did  not  prevent  action,  but  only 
stayed  execution,  especially  in  view  of  a  six 
months'  limitation  on  the  policy:  also  that 
G.  C,  1 9392,  prohibited  any  defense  except 
fraud  and  increase  of  hazard.  It  was  held 
that  the  petition  is  not  demurrable,  and  ac- 
tion lies  though  the  property  had  not  been 
sold  on  the  foreclosure:  Insurance  Co.  v. 
Mirick,  66  O.  S.  730,  38  Bull.  172. 

Where  a  policy  required  action  to  be 
brought  within  six  months,  but  it  was  not 
brought  until  thirteen  months,  and  the  jury 
found  for  the  plaintiff,  it  was  held  that  a  re- 
viewing court  will  not  reverse  for  the  pur- 
pose of  allowing  a  second  chance  to  insist 
on  a  harsh  defense  merely  because  not  sup- 
ported bv  the  weight  of  evidence:  Insurance 
Co.  V.  Oierl,  16  O.  C.  C.  294,  9  O.  C.  D.  162 
[affirmed,  without  opinion,  Insurance  Co.  v. 
Oierl,  57  O.  S.  671]. 

A  petition  filed  later  than  the  time  stipu- 
lated in  the  policy,  which  was  made  part  of 
the  petition,  and  showing  no  cause  for  the 
delay  is  demurrable:  Minerick  v.  Inaurance 
Co.,  4  Deo.  Rep.  228,  1  Clev.  L.  Rep.  217. 

O.    ExcKPTED  Risks. 

A  policy  of  insurance  against  fire  excepted 
from  the  risk  any  loss  by  an  explosion.  In 
an  action  upon  the  policy  it  appeared  that  an 
explosive  mixture  of  whisky  vapor  and  at- 
mosphere had  come  in  contact  with  the  flame 
of  a  gas-jet,  from  which  it  ignited,  and  imme* 
diately  exploded,  whereby  a  fire  was  set  in  mo- 
tion, which  destroyed  the  insured  property.  It 
was  held  that  in  such  case  it  can  not  be 
said  that  the  destruction  was  caused  by  a 
fire  within  the  meaning  of  the  policy,  but, 
on  the  contrary,  that  the  loss  was  by  fire, 
occasioned  by  the  explosion :  Insurance  Co.  v. 
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Foote,  28  O.  S.  340,  III  LongadorfB  Notes, 
80. 

In  construing  a  policy  wherein  the  excep- 
tion embraces  "any  loss  or  damage  occa- 
sioned by,  or  resnlting  from  any  explosion 
whatever,"  the  exception  must  be  taken  and 
held  to  include  all  loss  and  damage  occr- 
sioned  by  any  fire  of  which  an  explosion 
was  the  efRcient  cause:  Insurance  Co.  v. 
Foote,  22  0.  S.  340,  III  Longsdorf'a  Notes,  80. 

Where  an  exception  provided  that  the  un. 
derwriter  would  not  be  liable  for  "any  loss 
or  damage  occasioned  by,  or  resulting  from 
any  explosion  whatever,  whether  of  steam, 
gunpowder,  camphene,  coal-oil,  gns,  nitro- 
glycerine, or  any  explosive  article  or  sub- 
stance, unless  expressly  insured  again»t  and 
special  -premium  paid  therefor,"  and  the 
property  insured  is  destroyed  by  Are  occn- 
sioned  by  the  explosion  of  one  of  the  explo- 
sive substances  named,  and  notwithstanding 
it  is  made  to  appear  that  at  the  time  of 
taking  tbe  risk,  such  explosion,  from  the 
nature  of  the  property  insured,  was  in  the 
contemplation  of  the  parties,  such  loss  falls 
within  the  purview  of  the  exception,  unless 
tbe  partieuUr  peril  by  which  the  property 
was  destroyed  was  expressly  insured  against, 
and  a  special  premium  paid  therefor;  Iiuur- 
tmee  Co.  t.  Foote,  22  0.  S.  340.  Til  Longs- 
dorf's  Notes,  80. 

A  policy  of  insurance  against  loss  or  dam- 
age by  fire  contained  a  condition  that  the 
company  would  not  be  liable  "for  damage 
to  property  by  liglitning,  aside  from  fire, 
•  •  •  nor  for  damages  occasioned  by  the 
explosion  of  a  steam  boiler,  nor  for  dam- 
ages by  fire  resulting  from  such  explosion, 
nor  explosions  caused  by  gunpowder,  gas.  or 
other  explosive  substances."  It  was  held 
that  the  company  was  not  exempted  liy  this 
clause  from  liability  for  damage  by  fire  re- 
sulting from  an  explosion  of  gas.  but  was 
thereby  exempted  from  damage  occasioned 
by  the  explosive  force  of  the  gas  without 
communicating  fire  to  the  insured  property: 
Inaurance  Co.  v.  Parker,  23  O.  S.  85,  III 
Longsdorf'a  Notes,  113  [distinguishing,  In- 
surance Go.  V.  Foote,  22  O.  R.  340.  Ill  Txmga- 
dorf's  Notes,  80]. 

A  fire  insurance  policy  on  a  house  and 
contents  contained,  in  the  printed  portion, 
a  provision  that  "this  insurance  does  not 
apply  to  or  cover  any  loss  by  explosion,  un- 
less fire  ensues,  and  then  the  loss  or  dam- 
age by  fire  only,"  and  had  attache<l  tliereto 
a  special  clause  providing  "that  this  policy 
insures  against  any  loss  or  damage  caused 
by  lightning  to  the  interest  of  the  assured  in 
the  property  described,  not  exceeding  the  sum 
insured,  and  subject  in  all  other  respects  to 
the  terms  and  conditions  of  the  policy." 
There  was  stored  in  a  certain  powder  house 


sHuate  across  the  street  from  the  building 
insured  and  seventy-one  feet  distant  there- 
from, over  which  house  neither  party  had 
any  control,  two  tons  of  powder.  The  pow- 
der house  was  struck  by  lightning  causing 
an  explosion  of  the  powder,  by  force  of  which 
explosion  the  insured  house  and  contents 
were  totally  destroyed.  It  was  held  that 
tvithin  the  meaning  of  the  clause  recited, 
tlie  loss  was  occasioned  by  explosion  which 
was  not  included  in  the  risk,  and  that  the 
company  was  not  liable:  Insurance  Co.  r. 
Rooet,  55  0.  R.  S81,  IV  Longsdorfs  Notes, 
673. 

Under  a  covenant  which  forbids  the  use  of 
gasoline  or  petroleum  products  for  lighting 
the  policy  was  not  rendered  invalid  by  the 
use  of  gas  which  was  generated  from  gaso- 
line but  in  a  tank  more  than  thirty  feet 
distant  from  the  building  insured:  Inauranee 
Co.  V.  BincUiir,  1  0.  C.  C.  496.  1  O.  C.  D. 
276  [affirmed,  without  opinion,  Insvranee  Co. 
V.  Sinclair,  25  Bull.  1631. 

A  fire  policy  on  a  hotel  was  to  be  void  if 
gasoline  was  kept  or  used  in  the  building, 
unless  consent  was  endorsed.  It  waa  held 
to  be  error  to  exclude  evidence  that  the  agent 
was  told  that  gasoline  might  be  needed  for 
cooking,  and  that  he  afterwards  repeatedly 
saw  it  so  used  there,  and  such  evidence  must 
go  to  the  jury  on  tbe  question  of  waiver: 
ln»urance  Co.  T.  Hotmer,  22  Bull.  200  Fwith- 
out  opinion  in  supreme  court]. 

The  exemption  clause  in  a  policy  of  fire  in- 
surance, providing  absolute  indenmity  from 
loss  by  flre,  except  that  tbe  company  "shall 
not  be  liable  for  loss  caused  directly  or  in- 
directly by  riot,"  exempts  from  all  loss  due 
to  riot,  wiiether  from  fire  or  otherwise.  Ac- 
cordingly, the  loss  sustained  by  W.  from  the 
burning  of  a  building  in  the  city  of  A.  by  a 
fire  which  had  spread  from  another  building 
set  on  fire  by  rioters,  is  not  covered  by  a 
policy  containing  such  an  exemption  clause: 
Inaurance  Co.  v.  WMtelato,  I  O.  C.  C.  (X.S.) 
412,  15  O.  C.  D.  197. 

An  insurance  policy  which  contains  a  stip- 
ulation that  "this  entire  policy  shall  be 
void"  on  certain  named  conditions,  is  not  a 
severable  risk,  although  tbe  amount  of  insur- 
ance  is  distributed  among  different  classes 
or  articles  of  property :  Insurance  Co.  v. 
Schild,  69  O.  S.  136,  iV  LongsdorFs  Notes, 
954  [distinguishing  Coleman  v.  Insurance  Co., 
49  O.  S.  310,  IV  LongsdorFs  Notes,  456]. 

The  keeping  of  gasoline  in  a  pint  bottle 
on  a  shelf  near  a  gasoline  engine  to  be  used 
in  starting  the  engine,  the  bottle  being  filled 
when  necessary  from  a  gallon  can  kept  in  a 
separate  building,  is  a  keeping  of  a  small 
quantity  for  incidental  use  and  not  in  viola- 
tion of  a  policy  inhibition  against  keeping 
gasoline  on  the  premises,  and  in  view  of  the 
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recovery  on  the  policy  if  there  lias  been  no 
uit«ntionaI  fraud  by  the  assured.  And  atate- 
menta  in  the  application  as  to  such  condi- 
tion or  value  are  immaterial  and  can  not 
be  fraudulent;  Insurance  Co.  v.  Leslie,  47 
O.  S.  400,  IV  Longsdorf's  Notes,  382. 

G.  C,  S  0S83,  applies  to  all  policies  issued 
since  th^  went  into  effect.  They  are  founded 
on  eonsidttaticms  of  public  policy  and  do 
not  confer  a  mere  personal  privilege  on  the 
insured,  which  be  can  waive  by  agreement. 
Conditions  in  the  policy  requiring  a  different 
rule  of  liability  are  without  binding  force. 
Of  such  kind  are  those  that  the  loss  shall  be 
estimated  by  the  acfoal  value,  and  that  no 
action  shall  be  begun  until  after  an  award 
of  arbitrators  is  made:  Insurance  Co.  v.  fjes- 
lie,  47  0.  S.  409,  IV  IxtngBdorFs  Notes.  382. 
Kreisaer  v.  <Jas  Light  Co.,  2  O.  C.  C.  {N.S.) 
597,  14  0.  C.  D.  313. 

The  examination  by  the  agent  herein  pro- 
vided, relates  to  the  physical  condition  of 
the  property  and  not  to  incumbrances  there- 
on: Webnter  v.  Insurant-e  Co.,  53  0.  S.  658, 
IV  Longsdorf's  Notes,  613  [affirming.  Insur- 
ance Co.  v.  Webster,  1  0.  0.  C.  611,  4  0.  C. 
D.  704], 


fact  that  it  was  fully  understood  when  th« 
policy  waa  written  that  it  was  used  for 
mannfaeturing  purposes  and  operated  by  a 
gasoline  engine  the  keeping  of  gasoline  in 
such  quantity  in  the  engine  room  must  have 
been  in  contemplation:  Qwnp  v.  Insurance 
Co.,  16  O.  C.  C.  428,  24  O.  0.  D.  36 

[affirmed,  without  opinion.  Insurance  Co.  v. 
Oump,  86  0.  S.  325]. 

H.   Amount  and  Extent  of  Liaqility. 
1.   What  is  Structure. 

O.  C,  S  9583,  is  not  applicable  to  personal 
property:  Henderson  v.  Insurance  Co.,  2  O 
N.  P.  17,  2  0.  D.  (N.P.)  180. 

A  boiler,  engine  and  apptiratus  insured  in 
a  certain  sum  as  contained  in  the  building, 
if  th^  were  built  on  permanent  foundations 
and  the  boiler  enclosed  by  a  brick  wall,  may 
be  a  "structure"  under  (3.  C,  8  9.>a3,  so  as 
to  require  the  company  to  pay  the  full 
amount  on  total  loss  and  a  verdict  therefor 
will  not  be  disturbed.  Probably  the  court 
eould  have  decided  without  a  jury.  Fixture 
and  structure  are  not  synonymous;  Insur- 
ance Co.  V.  Luce,  11  O.  C.  C.  476,  6  O.  C. 
D.  210  [affirmed,  without  opinion.  Insurance 
Co.  Y.  Luce,  60  O.  S.  600]. 

G.  0.,  S  0685,  does  not  prohibit  the  insur- 
ance of  the  cellar  and  foundation  walls  un- 
der a  building  or  structure,  but  does  provide, 
that  such  walls  shall  not  be  included  or  con- 
sidered a  part  of  the  "building  or  structure*' 
in  settling  losses,  and  where  the  building 
or  structure  is  also  insured  in  the  same  pol- 
icy, the  cellar  and  foundation  walls  must  be 
insured  for  a  specific  sum,  and  OeMcribed 
separately  from  the  building  or  structure: 
Insurance  Co.  v.  MoBee,  85  O.  S.  161  [affirm- 
ing. Insurance  Co.  T.  McBee,  12  0.  C.  C. 
<N.S.)  228,  21  O.  C.  D.  460]. 

2.    Baamination  by  Agent. 

O.  0.,  S9S83,  requires  the  agent  of  the 
insnnuice  company  to  ascertain  the  amount 
of  the  insurable  interest  of  the  applicant  in 
the  property  insured,  and  the  value  thereof: 
Henderson  v.  Insurance  Co.,  2  O.  N.  P.  17, 
2  O.  D.  (N.P.)  180. 

The  failure  or  omission  of  the  agent  of 
the  insurance  company  to  make  a  proper 
examination  of  the  property  insured,  or  to 
fix  the  value  thereof,  can  not  prevent  the 
insured  from  recovering  the  amount  of  the 
policy  in  case  of  total  loss:  Insurance  Co.  v. 
Leslie,  47  O.  S.  409,  TV  LongsdorPs  Notes, 
382. 

Any  situation  or  condition  of  the  property, 
which  the  agent  would  reasonably  have  dis- 
covered had  he  made  the  examination  re- 
quired by  O.  C,  I058S,  can  not  defeat  a 


3.    What  is  Total  Loss. 

Where  a  building  is  so  far  destroyed  by 
fire  as  to  lose  its  identity  and  specific  char- 
acter as  a  building,  and  the  parts  that  re- 
main can  not  be  utilized  to  advantage  in 
its  reconstruction,  there  is  a  total  loss  with- 
in the  meaning  of  G.  C,  S9i>S3:  Insurance 
Co.  V.  Drackett,  63  O.  S.  41,  IV  longsdorf's 
Notes*  84S. 

The  building  may  lie  a  total  loss,  although 
a  part  of  it  is  not  consumed  by  fire,  if  the 
cost  of  removal  of  debris  and  replacing  the 
remaining  portions  in  a  new  structure  fit  for 
occupancy  would  exceed  the  cost  of  new  ma- 
terial. Whether  a  loss  is  total  or  partial  ia 
a  question  of  fact  for  the  jury:  Insurance 
Co.  T.  Fish  Oo„  14  0.  C.  C.  160,  7  0.  C.  D. 
468  [affirmed,  without  opinion,  Insurance  Co. 
V.  Pish  Co.,  61  O.  S.  643];  Insurance  Co.  v. 
Cray,  2  0.  C.  C.  (N.S.)  266,  14  0.  C.  D. 
288  [affirmed,  without  opinion.  Insurance  Co. 
V.  Cray,  60  O.  8.  642]. 

Notwithstanding  the  insurable  interest 
which  the  owner  of  a  building  has  in  the 
foundation  upon  which  it  rests,  he  can  not 
recover  for  the  foundation  even  wliere  the 
policy  includes  it  as  a. part  of  the  building: 
Insurance  Co.  v.  McSee,  12  O.  C.  C.  (N.S.) 
228,  21  O.  C.  D.  469  [affirmed,  Insurance  Co. 
V.  MeBee,  85  O.  S.  161]. 

Where  it  is  undisputed  that  the  loss  was 
total,  a  failure  on  the  part  of  the  court  to 
qualify  the  definition  of  "total  loss"  in  the 
charge  to  the  jury  does  not  constitute  error; 
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and  where  the  building  exclusive  uf  the  foun- 
dation is  a  total  loss,  a  disagreement  as  to 
the  amount  of  the  loss  is  unimportant  and 
the  necessity  for  an  appraisement  does  not 
exist:  Insurance  Co.  v.  ilcBee,  12  O.  C.  C. 
(N.S.)  228,  21  O.  C.  D.  469  [affirmed,  7M«ur- 
ance  Co.  v.  McBee,  85  0.  S.  161]. 

Whether  an  establishment,  tliough  parts 
were  built  at  different  times,  is  one  struc- 
ture or  more,  and  hence  whether  a  destruc- 
tion of  all  except  Bome  part  is  a  total  or 
partial  loss  is  a  question  for  the  jurj'.  It  is 
not  necessary  that  the  whole  be  reduced  to 
smoke  and  ashes  to  constitute  a  total  loss 
If  the  cost  of  using  the  unhurned  part  in 
rebnilding  would  exceed  its  value,  and  it.  is 
of  no  use  as  it  stands,  the  loss  is  total: 
Tnnavnee  Co.  v.  Fish  Co.,  14  O.  C.  0.  160. 
7  0.  C.  D.  468  [affirmed,  without  opinion, 
Insurance  Co.  t.  Fish  Co.,  61  O.  8.  643], 

4.   Increase  of  Risk. 

The  phrase  "change  increasing  tlie-  risk" 
refers  to  a  physical  change,  and  not  to  a 
change  by  encumbrance:  Webster  v.  Insur- 
ance Co.,  53  O.  S.  558,  IV  Longsdorf's  Notes, 
613  [affirming,  Insurance  Co.  v.  Webster, 
7  0.  C.  C.  511,  4  0.  C.  D.  7041. 

A  change  of  condition  arising  since  the 
policy  will  not  avoid  it  unless  the  risk  is 
increased,  and  the  burden  to  show  this  is  on 
the  defendant:  Phillips  T.  Insurance  Co.,  13 
O.  G.  G.  679,  6  O.  C.  D.  266. 

Tbe  words  "any  change  incrensing  the 
risk,"  which  occur  in  Q.  C.,  1 0583,  refer  only 
to  change  in  the  insured  building  or  struc- 
ture itseU,  and  were  not  intended  to  include 
or  apply  to  anything  distinct  from,  or  acci- 
dentally related  to,  the  corpus  of  the  insured 
building  or  stmcture.  Where  one  of  the 
conditions  of  a  fire  insurance  policy  is  that 
if  the  building  insured  shall  become  vacant, 
unoccupied  or  uninhabited,  without  the  con- 
sent of  the  insurer,  the  poll^  shall  be  void ; 
and  where  such  building  becomes  vacant  after 
tbe  polity  was  issued,  without  knowledge  or 
consent  on  the  part  of  tbe  insurer,  and  a 
fire  occurs  therein  while  the  building  is  va- 
cant, there  can  be  no  recovery  under  the 
policy:  Insurance  Co.  v.  Werner,  76  O.  S. 
543,  IV  Longsdorfs  Notes,  1027  [reversing, 
Insurance  Co.  v.  Werner,  6  O.  N.  P.  614, 
16  0.  D.  (N.P.)  524,  1  Hosea,  405]. 

The  condition  in  a  policy  which  provides 
that  it  shall  be  void  if  it  is  incumbered  by 
the  insured  without  the  consent  of  the  insur- 
ance company  is  valid  and  is  not  affected 
by  G.  C,  §9583:  Webster  v.  Insurance  Co., 
63  0.  S.  558,  IV  Longsdorf's  Notes,  613 
[affirming.  Insurance  Co.  v.  Webster,  7  O. 
C.  G.  511,  4  0.  C.  D.  704].   Contra,  Hender- 


son 7.  insurance  Co.,  2  O.  N.  P.  17,  2  0.  D. 
(N.P.)  189. 

In  Hickey  v.  Insurance  Co.,  20  O.  C.  C. 
385,  11  O.  C.  D.  135,  it  was  held  that  & 
policy  which  contained  a  condition  that  it 
should  be  avoided  if  tlie  realty  were  encum- 
bered was  void  by  an  encumbrance  upon  tbe 
realty  although  the  property  owner  made  ao 
representations  as  to  the  exist^ce  of  the 
encumbrance. 

In  Insurance  Co.  v.  Botcersox,  5  O.  C.  C. 
444,  3  0.  C.  D.  218  [affirmed,  without  opluioi, 
in  Insurance  Co.  v.  Bowersow,  61  O.  S.  567], 
it  was  held  that  a.  policy  'which  contained  a 
provision  that  it  should  be  void  if  "tbe  as- 
sured should  proenre,  or  suffer  to  accrue  say 
encumbrance  covo'iag  the  property  tbereia 
specified  or  any  part  thereof,"  it  was  not 
rendered  void  by  a  oognovit  judgment  whidi 
became  a  lien  upon  the  property  insnred, 
it  being  held  that  under  O.  C.,  {  9583,  rach 
judgment  would  not  avoid  such  policy  unless 
It  increased  the  risk. 

Whether  a  change  increases  the  risk  ii 
said  in  Insurance  Co.  T.  Danison,  1  0.  S. 
653,  to  be  a  question  of  fact  for  the  jury. 

Levy  of  execution  on  goods  under  a  clauK 
avoiding  a  poliqr  therefor  means  a  legal  levy, 
and  not  a  mere  trespass;  accordingly,  if  tbe 
insurance  is  to  a  married  woman  on  her 
goods,  and  tbe  execution  is  against  her  fans- 
band,  there  is  no  forfeiture:  Insurtmce  Co. 
V.  Stanhope,  6  Dec.  Rep.  983,  9  Am.  L.  Ree. 
378. 

Change  of  use  of  other  and  adjoining 
property  belonging  to  the  assured  increasuig 
the  risk  and  causing  the  loss  is  no  defense 
in  absence  of  condition  or  misrepresentation 
or  fraud  or  guilt:  Insurance  Co.  v.  Miller, 
12  Dec.  Rep.  166,  I  H.  325  [affirming. 
Miller  V.  Insurance  Co.,  12  Dec.  Rep.  105, 
1  H.  208]. 

A  condition  not  being  a  warranty  requir- 
ing the  insured  to  give  notice  of  increase  of 
risk  by  neighboring  building,  or  uses  thereof, 
does  not  apply  if  the  assured  does  not  knov 
of  such  clianges.  If  the  recited  object  of 
the  condition  is  to  enable  the  insurer  to  can- 
cel the  policy  and  he  obtains  the  information 
from  other  sources  and  does  not  cancel,  the 
purpose  is  accomplished,  and  he  is  liable 
for  a  loss:  Insurance  Co.  v.  Bchoemer,  13 
Dec.  Rep.  1018,  2  C.  S.  C.  R.  474. 

If  the  occupancy  was  represented  to  be  as 
a  dwelling  house  and  a  saloon,  but  one  storv 
was  a  dance  hall  and  tbe  agent  knew  it,  and 
there  was  no  fraud,  this  is  no  defense  under 
G.  C.,  g  9583 :  Insurance  Co.  v.  Kukral,  1  0. 
C.  C.  366,  4  O.  C.  D  633  [affirmed,  without 
opinion.  Insurance  Co.  v.  Kvkml,  31  BnIL 
223]. 

Describing  the  property  as  a  warehouu 
implies  a  warranty  that  it  shall  continue 
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to  conform  to  that  deecription.  Parol  evi- 
dence of  notice  of  an  intended  change  given 
when  the  policy  was  issued  is  not  admissible 
to  vary  it:  EMner  v.  Insurance  Co.,  12  Dec. 
Rep.  703.  I  D.  412. 

The  eompany  is  not  prevented  by  the 
classes  of  hazards  in  the  policy  from  showing 
that  using  the  store  as  a  nif^t  auction  was 
an  increase  of  hazard,  and  the  silence  of  the 
classes  of  hazards  in  the  policy  may  he  shown 
in  rebuttal:  Harris  r.  Insurance  Co.,  W.  548, 

1  Longsdorf's  Notes,  43. 

A  policy  on  a  planing  mill,  which  is  "spe* 
cially  hazardous,"  forbade  using  the  property 
for  any  use  denominated  hazardous,  extra  oi 
speciaUy  hazardous.  It  was  held  that,  allow- 
ing a  carpenter  shop  on  the  premises,  though 
it  is  of  the  same  class  as  a  planing  mill, 
Ti!s.,  specially  hazardous,  avoids  the  policy, 
whether  it  increased  the  risk  or  not: 
Matthewt  V.  Inmrance  Co.,  13  Dec.  Kep.  789, 

2  C.  e.  C.  R.  109. 

A  clause  that  the  insurance  shall  cease 
while  any  extra  hazardous  biisiress  is  car- 
ried on,  means  a  habitual  and  regular  use, 
and  not  a  temporary  one,  connected  with  the 
preservation  of  the  premises;  accordingly,  a 
carpenter's  occupancy  for  purposes  of  re- 
pairing will  not  affect  a  recovery:  Insurance 
Co.  T.  ^ricJb,  6  Dee.  Rep.  47,  2  Am.  L.  Kec. 
336. 

A  policy  describing  the  property  as  occu- 
pied by  a  tenant  was  to  be  void  if  the  prem- 
ises were  appropriated  or  used  to  exercise 
any  trade  other  than  specified;  the  tenant 
had  a  small  printing  office  in  his  rooms.  It 
was  held  that  it  is  a  question  for  the  jury 
whether  the  premises  were  appropriated  to 
this  trade:  Insurance  Co.  v.  Meyer,  2f>  Bull. 
233  [notes  of  supreme  court  cases  not  re- 
ported]. 

A  policy  on  a  steam  flouring  mill  prohib- 
ited use  of  insured  property  for  hazardous 
purposes,  and  among  those  called  hazardous 
in  the  policy  were  operations  requiring  fire- 
heat.  The  insured  used  a  kiln-drying  corn 
meal  mill  requiring  fire-beat.  It  was  held 
that  whether  a  flre-kiln  or  a  corn  meal  mill 
was  an  incident  to  the  ordinar}'  business  of 
ft  steam  flouring  mill  was  a  question  for  the 
jury.  If  it  was  not  a  known  or  usual  inci- 
dent its  use  was  not  a  breach  of  the  policy. 
Usual  and  appropriate  mechanical  operations 
are  deemed  contemplated,  hut  not  new  im- 
provements not  in  common  use  which  ma- 
terially increase  the  risk:  Insurance  Co.  v. 
Insurance  Co.,  5  O.  S.  450,  II  Longsdorfs 
Notes,  193  [reversing.  Insurance  Co.  v.  In- 
surance Co.,  12  Dee.  Rep.  90,  1  H.  181]. 

Appropriating  the  building  to  a  trade  for- 
bidden  by  the  policy  avoids  the  insurance, 
though  not  carried  on  so  long  as  to  be  per- 
manent or  habitual,  although  it  seems  that 


such  use  tonporarily  or  for  ordinary  repairs 
or  family  use  would  not  avoid  it:  Harris  v. 
Insurance  Co.,  4  0.  S.  280,  II  Longsdorfs 
iNotes,  92. 

A  policy  on  a  country  store  forbidding  the 
using  of  the  premises  for  storing  or  retail- 
ing of  gunpowder  is  not  broken  by  keeping 
a  k^  of  powder  and  retailing  it  in  quantities 
usual  in  country  stores ;  the  store  is  not  used 
or  appropriated  for  the  forbidden  purpose: 
Insurance  Co.  v.  Corey,  I  Dec.  Rep.  370,  8 
W.  L.  J.  470  [supreme  court]. 

Retaining  a  small  amount  of  gunpowder, 
formerly  for  sale  but  not  offering  to  tell  it, 
does  not  break  a  condition  against  keeping 
gunpowder  for  sale  or  on  storage:  Insurance 
Co.  T.  Barmer,  8  0.  S.  492,  I  Longsdorfs 
Notes.  1072. 

Keeping  gunpowder  or  petroleum,  being 
forbidden  in  a  policy  on  a  "general  stock  of 
bardware  and  agricultural  implonents"  in  an 
Ohio  vill^e,  the  insured  can  not  show  a 
custom  among  hardware  dealers  in  Ohio  vil< 
Inges  to  keep  such  articles  fbr  sale  in  lim> 
ited  quantities  as  part  of  the  stock,  to  re- 
cover loss:  Beer  v.  Insuramee  Co.,  30  O.  S. 
109,  ni  Longsdorfs  Notes,  1011. 

A  gas-pipe  for  lighting  by  conveying  the 
vapor  of  gasoline  kept  in  an  under  ground 
tank  thirty-five  feet  from  the  house  does  not 
violate  a  clause  against  gasoline  or  any  prod- 
ucts of  petroleum  being  deposited  or  used  for 
light  in  the  premises.  The  policy  means  liq- 
uid gasoline  and  the  primary  products  of 
petroleum,  and  not  the  secondaTy  or  8ul>- 
products:  Insurance  Co.  v.  Sinclair,  1  O.  C. 
C.  496,  1  O.  C.  D.  270  faffirmed,  without 
opinion.  Insurance  Co.  v.  Sinclair,  25  BnIL 
153]. 

A  clause  against  use  of  tbe  premises  for 
any  illicit  vocation  in  a  policy  on  whisky  in 
a  U.  S.  bonded  warehouse,  at  one  end  of  a 
distillery,  is  not  violated  by  illicit  distilling 
in  a  separate  part  of  the  building:  Cochran 
V.  Insurance  Co.,  7  Dec.  Rep.  276,  2  Bull. 
54. 

A  policy  on  apparel,  furniture  and  stock 
in  a  grocery  will  not  cover  stock  smu^led 
into  the  country  for  clandestine  sale  and  not 
exhibited  to  the  insurer  when  inspecting  the 
stock  before  issuing  the  policy,  A  watch  is 
a  memorandum  article  and  not  covered  by 
such  policy:  Clary  v.  Insurance  Co.,  W.  227, 
I  Longsdorfs  Notes,  20. 

6.  Fraud. 

If  a  policy  of  insurance  is  issued  by  a 
mutual  company  whose  by-laws  provide  that 
the  policy  shall  he  invalid  in  case  of  over- 
valuation, such  policy  is  not  rendered  invalid 
if  the  insured  in  good  faith  gave  tbe  correct 
valuation  for  his  buildings  and  machinery. 
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but  the  land  waa  over  valued,  and  by  a  mis- 
talce  of  the  agent  in  giving  the  valuation 
the  total  value,  is  rendered  excessive:  Insur- 
ance Co.  V,  Boiceraox,  6  O.  C.  C.  1,  3  0.  C. 
D.  321. 

The  fact  that  the  insured  premises  are 
encumbered  by  mortgage  doea  not  prevent 
recovery  in  the  absence  of  fraud:  Insurance 
Co.  V.  Kukral,  7  O.  C.  C.  356,  4  0.  C.  D. 
633  [affirmed,  without  opinion,  Inauranrc  Co. 
T.  Kuknl,  61  O.  S.  609]. 

A  false  statement  in  the  l^>pl^cation  as  to 
the  incumbrances  upon  the  property  insured 
does  not  ftToid  the  insurance,  if  the  facts 
were  stated  correctly  to  the  agent  of  the  in- 
surance company  who  prepared  the  applica- 
tion himself:  PhilHpa  T.  Inaurance  Co,.  13 
O.  C.  C.  679,  6  0.  C.  D.  266. 

Under  a  provision  that  fraud,  either  before 
or  after  loss  should  avoid  a  policy,  the  in- 
sured can  not  recover  if  he  lias  presented  a 
fraudulent  over-statement  of  the  loss  sus- 
tained, even  though  the  actual  loss  was  ecjual 
to  the  amount  of  insurance:  Irisurance  Co. 
V.  Beverly,  14  O.  C.  0.  488,  8  O.  C.  D.  37. 

Fraud  in  obtaining  the  policy  or  negli- 
gence in  causing  the  fire  is  a  defense:  Clary 
V.  Inaurance  Co.,  W.  227,  I  T^ngsdorf's 
Notes,  20. 

6.    Amount  Recoverable  in  Caae  of  Total 
Loaa. 

G.  C,  1 0583,  applies  to  all  policies  which 
have  been  issued  in  this  state  upon  property 
therein  subsequent  to  the  enactment  of  said 
section:  Inaurance  Co.  T.  Leslie,  47  O.  R. 
400,  IV  Longsdorfs  Notes,  882;  Insurance 
Co.  T.  Hull,  51  0.  S.  270.  IV  Longsdorfs 
Notes,  542;  Insurance  Co.  v.  Boefc,  8  O.  C. 
C.  341,  4  O,  C.  D.  553. 

The  insurance  company  can  not  show  that 
the  actual  value  of  the  property  was  Ipss 
than  the  amount  of  the  insurance:  Schild  v. 
Insurance  Co.,  6  O.  N.  P.  134,  8  O.  D.  (N. 
P.)  45. 

If  there  are  two  or  more  policies  on  tlie 
property,  and  the  loss  is  total  the  full  value 
must  be  paid  the  same  as  if  there  was  but 
one  policy.  The  last  clnuse  of  G.  C,  §  0583, 
does  not  forbid  this.  The  phrase  "contribute 
to  the  payment  of  the  whole  or  the  partial 
loss"  was,  in  the  original  act,  "whole  of  the 
partial  loss,"  and  roust  have  been  an  error 
in  the  codification.  Notwithstanding  a  clause 
in  the  policy  the  ba^is  of  contribution  to  total 
loss  is  the  whole  amount  of  insurance  in 
all  the  policies:  Instirance  Co.  v.  Fish  Co., 
14  0.  C.  C.  160,  7  O.  C.  D.  468  [denying. 
Coffin  Co.  V.  Insurance  Co.,  8  Dec.  Rep.  422, 
7  Bull.  342,  'affirmed,  without  opinion,  Insur- 
ance Co.  V.  Fish  Co.,  61  O.  S.  643]. 


A  rebuilding  clause  in  a  valued  policy  is 
inconsistent  with  G.  C,  S  9583,  in  case  of 
total  lose  and  the  full  amount  must  be  paid 
in  money:  Ruaaell  v.  Inaurance  Co.,  6  O.  K. 
P.  325,  8  O.  D.  (N.P.)  613. 

In  case  of  total  loss  of  a  building  the 
right  to  recover  the  amount  of  the  policy  is 
not  affected  by  the  actual  value  of  the  prop- 
erty nor  by  a  statement  in  the  proofs  of 
loss  of  a  less  value,  nor  by  a  clause  in  the 
policy  that  only  the  actual  loss  can  be  reeor- 
ered:  Sehild  v.  Inaurance  Co.,  6  O.  N.  P. 
134,  8  0.  D.  (N.P.)  45. 

The  cash  amount  required  to  restore  the 
property  and  not  its  market  value,  is  the 
basis  of  recovery  on  a  house:  Insurance  Co. 
V.  Frick,  5  Dec.  Rep.  47,  2  Am.  L.  Rec  336. 

The  cost  is  no  proof  of  value,  and  if  ob- 
jected to  can  only  be  drawn  out  on  cross- 
examination.  What  it  ought  tc  have  cost 
and  how  that  compares  with  the  intrinsic 
worth  of  the  building  at  the  prices  of  con- 
struction at  the  time  of  loss  is  proper :  Insur- 
ance  Co.  T.  Frick,  5  Dec.  R^.  47,  2  Am. 
L.  Rec.  336. 

A  policy  of  $800,  where  the  interest  of  the 
assured  is  only  a  dower  interest,  worth  about 
$200,  must  be  paid  in  full  if  the  property  is 
destroyed :  HiUiard  v.  Insurance  Co.,  7  O. 
N.  P.  561,  5  O.  D.  (N.P.)  576. 

After  an  adjustment  of  loss  by  mutual 
agreement,  valuation  and  payment  of  the 
amount,  it  can  not  be  opened  and  the  com- 
pany held  for  further  articles  omitted  from 
the  proof  of  loss  by  mistake:  Untersinger  v. 
Insurance  Co.,  6  Dec.  Rep.  986,  9  Am.  I*. 
Rec.  401,  8  Dec.  Rep.  157,  6  Bull.  35. 

If  the  insurance  company  has  issued  a 
policy  to  a  life-tenant  in  excess  of  the  value 
of  his  life  estate,  and  if  upon  total  loss  it 
has  paid  the  amount  of  the  policy  to  him, 
the  remaindermen  can  not  recover  from  the 
life-tenant  the  difference  between  the  value  of 
his  life-estate  and  the  amount  thus  paid  to 
him:  Huhbard  v.  Austin,  6  O.  N.  P.  249.  8 
O.  D.  (N.P.)  111. 

Where  the  mortgagee  is  not  a  party  to 
the  procuring  of  the  insurance  contract,  and 
had  no  knowledge  of  fraud  in  the  procuring 
of  the  insurance,  an  allegation  of  fraudu- 
lent representations  and  concealments  on  the 
part  of  the  mortgagor  in  the  procuring  ol 
the  insurance  does  not  constitute  a  defense 
to  the  claim  of  the  mortgagee  under  the 
policy :  Insurance  Co.  v.  Boland,  8  O.  C.  C. 
(N.S,)  325,  20  0.  C.  D.  811  [affirming, 
Boland  v.  Insurance  Co.,  2  0.  N.  P.  {N.S.) 
254,  14  O.  D.  (N.P.)  268,  and  affirmed,  with- 
out opinion,  in  Insurance  Co.  v.  Boland,  72 
O.  S.  645,  and  ln»wrance  Co.  v.  Agner,  73 
O.  S.  393]. 

Where  a  building  or  structure,  is  totally 
destroyed  except  the  foundation  walls,  tfaa 
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fact  that  the  description  in  an  insurance 
policy,  covering  the  property,  includes  the 
foundation,  does  not  prevent  the  application 
of  O.  C,  f  S  0583  and  9584,  in  the  settlement 
of  the  loBS:  Insurance  Co.  v.  McBee,  85  O. 
8.  161  [affirming,  Insurance  Co.  v.  McBee, 
12  0.  C.  G.  (KS.)  228,  21  0.  0.  D.  460]. 

7.    Covenant  lAmUing  Liability. 

An  express  covenant  which  attempts  to 
modify  or  limit  the  liability  of  the  insurance 
company  in  cases  prOTided  for  in  G.  C, 
|S683,  is  invalid:  Insurance  Co.  v.  Leslie, 
47  0.  8.  409,  IV  Loagsdorfa  Notes,  382. 

A  condition  in  a  policy  insuring  a  build- 
ing against  loss  or  damage  by  fire,  which 
purports  to  give  the  insurer  the  option  to 
rebuild  in  case  of  total  loss,'  is  rq>ugnant  to 
G.  C,  S  9583,  and  void.  Refusal  of  the  insured 
to  furnish  plans  and  specifications  for  rebuild- 
ing, and  to  permit  the  insurer  to  rebuild 
constitutes  no  defense  to  an  action  for  re- 
covery of  such  loss:  Insurance  Co.  v.  Bus- 
sell,  65  O.  S.  230,  IV  Longsdorf's  Notes,  885 
[for  opinion  below,  see  Ritssell  v.  Insurance 
Co.,  6  0.  N.  P.  325,  8  O.  D.  (N.P.)  613]. 

G.  C,  S  9583,  enters  into  and  becomes  a 
part  of  every  fire  policy  on  a  building  or 
structure,  issued  since  its  passage  and  super- 
sedes and  annuls  those  conditions  and  stipu- 
lations in  such  policies  that  are  at  variance 
with  its  provisions:  Insurance  Go.  v.  Russell, 
66  O.  S.  230,  IV  Ix)ng8dorf'8  Notes,  885  [dis- 
tinguishing Insurance  Co.  v.  Wells,  42  O.  S. 
619,  IV  Longsdorf's  Notes,  126]. 

No  personal  privilege  is  conferred  upon 
the  insured  under  G.  C,  S  9583,  defining  the 
extent  of  liability  of  insurance  companies 
under  their  policies,  which  he  may  waive  or 
qualify  by  agreement.  The  statute  is  a  part 
of  the  policy  and  is  read  into  the  contract 
of  insurance  therein.  Hence  a  company  is 
bound  to  pay  the  loss  whether  total  or  par- 
tial and  can  not  rebuild  or  replace:  Inaur. 
once  Co.  7.  McFarland,  12  O.  C.  D.  591  [af- 
firmed, without  opinion.  Insurance  Co.  v.  Mc- 
Farland, 60  O.  S.  617]. 

An  insured,  by  consenting  to  arbitrate  the 
amount  of  loss  sustained  by  fire,  in  pursu- 
ance of  the  provisions  of  the  policy,  is  not 
precluded,  in  a  suit  upon  the  policy,  from 
claiming  and  recovering  as  for  a  total  loss, 
if  the  evidence  sustains  his  claim.  The  pro- 
visions of  G.  C,  5  9583,  being  founded  upon 
public  policy,  the  insured  can  not  be  lield 
to  a  waiver  of  them :  Insurance  Co.  v.  Drack- 
ett,  63  0.  S.  41,  IV  Longsdorf's  Notes,  848. 
See  to  the  same  effect,  Oraham  v.  Insurance 
Co.,  76  0.  S.  374,  IV  Longsdorf's  Notes, 
1017  J  Insurance  Co.  v.  Fish  Co.,  14  O.  C. 
C.  160,  7  O.  0.  D.  468  [affirmed,  without 
opinion.  Insurance  Co.  v.  Fish  Co.,  61  O.  S. 


643];  Insurance  Co.  V.  Gray,  2  O.  C.  C.  (N. 
S.)  265,  14  0.  C.  D.  268  [affirmed,  without 
opinion,  Insurance  Co.  v.  Gray,  69  O.  S. 
542].  The  same  result  was  reached  in  Insur- 
ance Co.  V.  Carnahan,  19  O.  C.  C.  114,  10 
O.  C.  D.  186  [not  affected  by  a  reversal  of 
this  case  in  Insurance  Co.  v.  Carnahan,  63 
O.  S.  258,  IV  Longsdorf's  Notes,  856]. 

Under  G.  C,  1 9583.  the  amount  to  be  re- 
covered on  a  fire  insurance  policy  in  case  of 
a  total  loss  is  a  matter  of  public  policy,  and 
can  not  be  waived,  nor  can  it  be  arbitrated 
unless  the  loss  is  a  partial  one.  It  follows 
therefore,  that  where  an  award  has  been 
made,  and  an  action  is  thereafter  brought  for 
a  total  loss,  there  can  be  no  recovery  unteas 
a  total  loB8  is  proven,  and  the  only  question 
for  the  jury  is  whether  the  loss  is  partial 
or  total:  Insurance  Co.  v.  Gray,  2  0.  C.  C. 
(N.S.)  266,  14  0.  G.  B.  268. 

Where  the  building,  exclusive  of  the  foun- 
dation,  is  a  total  loss,  a  disagreement  as  to 
the  MBOunt  of  tiie  loss  is  unimportant  and 
the  necessity  for  an  appraisement  does  not 
exist:  Insurance  Co.  v.  McBee,  12  O.  C.  C. 
(N.S.)  228,  21  0.  C.  D.  469  [affirmed,  Insur- 
ance Co.  V.  McBee,  85  O.  S.  161]. 

A  condition  contained  in  permission  that 
the  premises  might  he  vacant,  wliich  pro- 
vided for  the  reduction  of  one-third  of  the 
face  of  the  policy  in  case  the  property  was 
destroyed  by  fire  during  such  vacancy  was 
said  to  be  invalid  in  being  in  conflict  with 
G.  C,  8  9583 :  Leonard  v.  Insurance  Co.,  56 
Bull.  119. 

Kight  out  of  ten  companies  insuring  a 
building  served  notices,  after  loss,  of  an  in- 
tention to  rebuild,  such  right  being  reserved 
in  the  policies.  Pending  their  preparations  to 
rebuild,  the  insured  compromised  with  seven 
and  now  sues  the  eighth;  its  policy  limited 
liability  to  the  proportion  of  the  loss  that 
its  policy  bore  to  the  total  insurance.  It 
was  held  that  the  liability  for  money  is 
several  and  not  joint.  The  notices  converted 
the  liability  into  one  payable  by  rebuilding, 
but  it  was  still  several  and  not  joint,  hence, 
plaintiff  may  recover  regardless  of  the  lia- 
bility of  other  companies.  He  may  compro- 
mise with  any  of  the  companies  liable  to 
rebuild  without  releasing  the  others.  The 
recovery  is  not  to  be  affected  by  the  fact  of 
settling  with  other  companies  for  leas  than 
they  were  liable  for,  or  that  others  did  not 
elect  to  rebuild,  or  were  insolvent  or  not 
liable:  Good  v.  Insurance  Co.,  43  0.  S.  394, 
rv  Longsdorf's  Notes,  173. 

A  rule  of  tile  company  against  more  than 
$1,500  insurance  on  goods  in  one  building 
does  not  relieve  liability  to  an  applicant 
who  does  not  know  of  the  rule:  Krumm  v. 
Insurance  Co.,  40  O.  8.  225,  IV  Longsdorf's 
Notes,  20. 
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Prior  to  G.  C,  S  9583,  a  covenant  that  the 
amount  of  insurance  applied  for  did  not 
exceed  two-thirds  of  the  cash  value  of  the 
property  insured  waa  regarded  as  valid ;  and 
a  bread)  of  such  condition  would  render 
•ueb  policy  invalid:  Insurance  Co.  v.  Mc- 
Oluohin,  40  0.  8.  4S,  IV  LongsdorfB  Notet,  4. 

It  waM  held  in  an  action  upon  a  policy  of 
insnranee  in  which  tbe  insurers  promise  to 
pay  tba  insured  "all  losses  and  damage 
■  •  •  not  exceeding  ^,500,  that  may  hap- 
pen by  fire  to  thetr  stock  of  goods;  and  pro- 
Tiding  also  that  tbe  lossea  or  damage  be  esti- 
mated at  the  actual  value  of  the  property 
at  tbe  time  tbe  same  sball  happen,  and  be 
paid  at  the  rate  of  tvo-tbirds  its  actual  cash 
value,"  that  the  losses  or  damage  being 
found  to  be  the  amount  of  $2,500,  and  that 
such  sum  vras  less  than  two-thirds  of  tbe 
value  of  tbe  stock  of  goods,  tbe  insured  are 
entitled  to  recover  tbe  full  amount  of  $2,500, 
although  that  sum  ia  tbe  full  amount  of 
the  insurance:  Insurance  Co.  v.  Bousinger, 
10  0.  S.  10,  n  Longsdorf's  Notes,  404. 

When  a  policy  on  a  house  tor  $900  pro- 
vides that  this  does  not  exceed  two-thirds  its 
value,  hut  also  provides  for  paying  all  loss 
not  exceeding  such  sum,  after  proofs  of  such 
loss,  tbe  policy  is  an  open  and  not  a  valued 
one,  and  tbe  insurer  can  prove  the  value  of 
the  house  to  be  less  than  $800:  Insurance  Co. 
V.  BtitUr,  38  O.  S.  128,  III  I^gsdorf's 
Notes,  061. 

That  there  is  more  than  one  policy  on 
a  building  does  not  prevent  tbe  statute  as 
to  valued  policies,  Q.  C,  1 9584,  applying  in 
ease  of  total  loss:  fnaurance  Co.  v.  MoBee, 
86  O.  B.  161  [affirming,  Insurance  Co.  v. 
MoBee,  12  O.  0.  0.  (N.S.)  228,  31  O.  C.  D. 
460]. 

Although  a  fire  policy  on  a  building  in- 
chidei  the  foundation  in  its  description,  this 
does  not  prevent  G.  C.,  {  0583,  from  applying, 
and  under  G.  C,  §9585,  forbidding  the 
foundation  being  considered  in  settling 
losses,  the  lou  may  be  total,  although  part 
of  tiie  foundation  may  be  but  slightly  dam- 
aged: Insurance  Co.  v.  McBee,  85  O.  S.  161 
[affirming.  Insurance  Co.  v.  McBee,  12  O. 
C.  0.  (N.S.)  228,  31  O.  C.  D.  469]. 

The  estimated  value  stated  in  the  polic}' 
concludes  the  parties— thus,  if  the  insurance 
is  $3,000  on  a  boat  valued  nt  $10,000 — and 
the  amount  of  injury  is  $3,000,  the  recovery 
will  be  three-tenths  thereof,  or  $900,  though 
the  boat  was  worth  but  $6,500:  Hovxll  v. 
Insurance  Co.,  7  O.  (pt  1)  284,  I  Longs- 
dorf's Notes,  381. 

Tbe  value  in  a  valued  policy  is  conclusive, 
and  tbe  fact  that  in  a  case  against  another 
insurer  the  jury  found  a  materially  lower 
value  is  no  reason  {or  reducing  tlie  verdict: 


Htnoell  V.  Insurance  Co.,  7  O.  (pt.  1)  276, 
I  Longsdorfs  Notes,  381. 

On  a  total  loss  under  a  valued  policy  in- 
demnity is  not  the  test  of  recovery,  but  the 
sum  insured  is  the  measure,  though  the  ar- 
ticles would  have  sold  for  less  at  destina- 
tion, the  market  having  fallen.  Expenses 
in  managing  and  selling  are  not  to  be  de- 
ducted: Insurance  Co.  v.  Brvsee,  16  O.  81, 
I  Longsdorfs  Notes,  752. 

A  company  having  issued  a  policy  for 
$20,000  and  obtained  reinsurance  for  $5,000 
and  settled  tbe  loss  at  $12,000,  can  recover 
the  entire  amount  of  $5,000  from  the  re- 
insuring company,  and  not  merely  six-tentiu 
of  it,  if  there  is  no  provision  for  prorating: 
Insurance  Co.  T.  Insurance  Co.,  38  O.  S.  11, 
III  Longsdorfs  Notes,  0^  [affirming.  Insur- 
ance Co.  T.  Insurance  Co.,  4  Dec  Rep.  158, 

I  Clev.  L.  Rep.  81]. 

8.  Estoppel. 

The  fact  that  the  insured  has  presented  a 
claim  of  loss  for  less  than  tbe  amount  to 
which  be  is  entitled,  does  not  of  itoelf  estop 
him  from  recovering  the  full  amount:  BchUd 
v.  Insurance  Co.,  6  O.  N.  P.  134,  8  0.  D. 
(N.P.)  45. 

An  insurance  company  will  be  estopped 
from  setting  up  a  forfeiture  on  the  ground 
that  consent  to  "other  insurance"  was  not 
actually  indorsed  on  tbe  poli<7.  if  notice  there- 
of was  given  to  tbe  company  or  its  author- 
ized agent  and  no  objection  was  made  there- 
to: Kehm  V.  Insurance  Co.,  8  O.  N.  P.  542, 

II  O.  D.  (N.P.)  739. 

Acts  and  conduct  of  the  parties  occurring 
subsequent  to  the  delivery  of  a  policy  are 
applicable  to  the  doctrine  of  waiver  and  es- 
toppel, and  may  be  raised  by  way  of  reply 
in  an  action  at  law:  Kehm  t.  Insurance  Co., 
8  0.  N.  P.  542y  11  0.  D.  (N^P.)  73S. 

9.  Compnmise. 

Where  a  person  is  induced  by  threats  of  a 
groundless  prosecution  to  accept  a  less  sum 
than  is  Justly  owing  to  him  on  a  policy  of 
fire  insurance,  in  satisfaction  of  his  claun, 
and  to  surrender  the  same,  be  may  maintain 
an  action  on  the  policy  for  the  balance  due, 
without  returning  or  tendering  back  the 
money  so  received:  Insurwce  Co.  t.  Ball, 
51  O.  S.  270,  IV  Longsdorfs  Notes,  542. 

Where  at  the  time  of  a  compromise  of  a 
claim  founded  on  a  contract  of  life  insur- 
ance, a  dispute  exists  between  the  parties  as 
to  the  liability  of  the  company  in  any  sum 
whatever,  it  denying  that  anything  is  owing, 
and  an  amount  less  than  the  claim  is  paid 
to  the  claimant  in  settlement  of  the  con- 
troverqr,  and  he  executes  a  full  aequittance 
and  release,  and  surmders  the  pt^iey,  sa 
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action  at  law  on  tbe  policy  can  not  be  main- 
tained without  a  return  or  tender  of  the 
amount  receivedj  even  though  the  party's 
assent  to  the  settlement  was  obtained  by  the 
fraudulent  representationB  of  the  other  party, 
and  the  amount  received  as  the  settlement 
is  in  the  petition  credited  as  a  payment  on 
the  poli<7.  Where  in  such  case  the  contract 
of  settlement  is  pleaded  as  a  defense,  a  reply 
which  simply  alleges  that  the  settlement  was 
induced  by  fraud,  but  does  not  allege  a  pay- 
ment or  tender  of  the  amount  received,  is 
not  responsive  to  the  answer,  and  is  insuffi- 
cient in  law:  Insurance  Co.  v.  Burke,  69  O. 
S.  294,  rV  Longsdorf's  Notes,  958  [iTtsur- 
once  Co.  v.  Hull,  51  0.  S.  270,  IV  Longs- 
dorfe  Notes,  542,  distinguished]. 

A  policy  of  insurance  is  not  a  liquidated 
demand:  Inwrance  Co.  t.  Burke,  09  O.  S. 
294,  IV  Longsdorf  8  Notes,  958. 

I.  Time  <w  Taking  Errxcr. 

An  insurance  agent  negotiated  for  the 
plaintiff,  through  the  underwriters  of  an  in- 
surance company,  a  policy  in  that  company. 
A  few  months  later  the  underwriters  noti- 
fied the  agent  that  the  company  would  can- 
cel the  policy.  The  agent  assented  for  the 
plaintiff,  but  said  he  would  take  the  usual 
five  days  to  obtain  other  insurance.  There- 
upon the  underwriters  offered  to  rewrite  the 
insurance  in  the  defendant  company.  The 
plaintiff,  throus^  the  agent,  assented,  and  a 
new  policy  was  delivered  the  same  day  at 
two  o'clock.  The  fire  occurred  at  six  o'clock. 
It  was  held  that  the  court  properly  sub- 
mitted to  the  jury  the  question  as  to  the 
time  the  contract  of  insurance  went  into 
effect,  and  the  finding  of  the  jury  that  it 
went  into  effect  at  the  time  of  delivery  and 
was  not  postponed  until  five  days  later,  is 
not  contrary  to  law:  ffuel  v.  Jnaurance  Co^ 
88  O.  S.  269. 

IX.   HARIinS  INSURANCE. 
A.  CONSTBUCnON. 

If  a  steamboat  or  other  vessel  be  over- 
loaded or  unduly  laden,  she  is  unseaworthy. 
But  whether  or  not  unduly  laden  depends 
upon  the  capacity  of  the  boat  or  vessel,  not 
upon  the  depth  of  water  upon  the  shoals 
and  bars  in  the  river  upon  which  she  is 
being  navigated.  The  capacity  of  the  craft, 
not  the  capacity  of  the  rivor,  is  to  control 
in  deciding  a  question  of  this  character: 
Insurance  Co.  v.  May,  20  O.  211,  I  Longs- 
dorfs  Notes,  906. 

Carrying  without  a  license  certain  articles 
contrary  to  the  U.  S.  statutes  does  not  ren- 
der the  boat  unseaworthy  and  avoid  the  pol- 
icy: fTherloofe  v.  Insurance  Co.,  13  Dec.  Ilep. 


495,  1  C.  S.  C.  R.  193  [reversed  on  other 
grounds,  Insurance  Co.  v.  Sherlock,  25  O. 
S.  50,  III  Longsdorf's  Notes,  210]. 

To  recover  insur.ance  on  a  cargo  of  hay, 
compliance  with  the  implied  warranty  of 
seaworthiness  must  be  proved:  Insurance  Co. 
V.  Cobb,  13  Dec.  Rep.  785,  2  C.  S.  C.  R.  87. 
If  the  boat  becomes  unseaworthy  during  the 
voyage,  and  there  was  no  chance  to  repair 
before  the  disaster,  or  tlie  unseaworthiness 
did  not  cause  the  disaster,  this  is  no  defense: 
Insurance  Co.  v.  Cobb,  13  Dec  Rep.  785,  2 
C.  R.  C.  R.  87. 

Seaworthiness  means  that  the  vessel  is 
competent  to  resist  the  ordinary  attacks  of 
wind  and  weather,  and  was  competently 
equipped  and  manned  for  the  voyage,  with 
a  sufficient  crew,  and  with  means  to  sustain 
them,  and  with  a  captain  of  general  good 
character  and  nautical  skill:  Hoioell  T.  In- 
surance Co.,  7  0.  (pt  1)  276,  I  Longsdorfa 
Notes,  381. 

The  owner's  knowledge  of  UDSeavrorthiness 
is  immaterial.  There  can  be  no  recovery 
whether  he  knew  or  not:  Insurance  Co.  v. 
Purcell,  19  O.  C.  C.  135,  10  O.  C.  D.  528. 

If  a  boat  or  vessel  insund  meets  with 
disaster,  the  captain  and  crew  are  hound 
diligently  to  labor  for  the  recovery  of  the 
property;  but  the  insertion  of  a  clause  in 
the  policy  requiring  such  labor  and  effort, 
does  not  impose  any  additional  duty  upon 
the  assured:  Insurance  Co.  v.  May,  20  0. 
211,  I  Longsdorf's  Notes,  906. 

"Ordinary  peril"  does  not  mean  frequent 
or  probable  peril,  but  is  distinguished  frcnn 
accident  Things  certain  to  happen,  as  loss 
by  wear  and  tear,  are  not  insured  against, 
and  those  that  may  or  may  not,  are.  Tlie 
degree  of  force  of  the  waves  is  only  import- 
ant as  going  to  show  unseaworthiness:  Insur- 
ance Co.  V.  Beed,  20  0.  199,  II  Longsdorf's 
Notes.  989. 

Striking  a  rock  and  bilging  without  re- 
maining stationary,  is  not  stranding:  Lake 
V.  Insurance  Co.,  13  O.  48,  I  Longsdorf's 
Notes,  623. 

The  conduct  of  a  pilot  causing  injury  to 
a  boat  is  not  barratry  if  it  is  free  from  fraud, 
gross  negligence,  and  willful  violation  of  a 
known  positive  law,  as  where  he  erred  in  his 
estimate  of  distances  under  the  law,  and 
was  mistaken  as  to  the  meaning  of  a  rule: 
Insurance  Co.  v.  Sherlock,  25  O.  S.  33,  III 
Longsdorf's  Notes,  210. 

A  clause  forbidding  abandonment  unless 
repair  is  "impracticable,"  and  the  injury  is 
60  per  cent,  of  the  vessel's  agreed  value,  and 
one-fifth  new  for  old  shall  be  deducted  in 
case  of  partial  loss.  It  was  held:  (1) 
"Impracticable"  does  not  refer  to  possibil- 
ity, but  to  a  recovery  and  repair  exceeding 
50  per  cent,  of  the  actual  value.    (2)  The 
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actual  and  not  agreed  value  governs  in  tlic 
United  States,  and  the  above  50  per  cent, 
claase  does  not  alter  tliis.  (3)  The  one-fifth 
new  for  old  is  not  to  be  deducted  in  deter- 
mining the  50  per  cent.,  for  it  does  not 
apply  to  a  constructive  total  Iors.  for  the 
insurers  then  have  the  new  material.  (4) 
Notice  of  abandonment  because  the  repair 
"will  cost  over  50  per  cent,  does  not  conclude 
the  parties;  only  the  actual  test  binds:  /«■ 
turance  Co.  v.  Packet  Co.,  5  Dec.  Rep.  417, 
5  Am.  L.  Rec.  499;  7  r>eo.  Rep,  233.  1  Bull. 
379  [affirming  Packet  Co.  v.  Ituiuranre  Co., 
7  Dec.  Rep.  30,  1  Bull.  42]. 

Abandonment  to  the  underwriters,  which 
Ib  not  necessary  in  case  ol  actual  total  loss, 
is  necessary  to  claim  tor  a  total  loss  when 
the  total  loss  is  constructive.  It  is  con- 
structive where  the  boat  is  injured  near  its 
home  port  where  it  is  practical)le  to  repair, 
and  also  remains  in  specie  so  that  repair  is 
possible,  even  tltough  the  cost  of  repairing 
may  exceed  the  value:  Inaurancf  Co.  v.  Sher- 
lock, 25  O.  S.  50,  Itl  Longsdorf's  Notes,  210 
[reversing  Sherlock  v.  Insuratur  Co.,  13  Dec. 
Rep.  495,  1  C.  S.  C.  R.  193]. 

By  reason  of  the  insurer's  promise  to  pay 
his  proportion  of  repairs  tlie  insured  did  not 
abandon.  It  was  held  that  such  promise 
is  not  one  to  defray  the  whole  exi>cn8o.  nor 
is  it  an  interference  such  aa  to  impose 
greater  liability:  Webb  v.  Insurance  Co.,  6 
O.  456,  I  Longsdorf's  Notes,  352. 

An  abandonment  vests  title  in  the  under- 
writers, and  use  of  the  wreclc  thereafter  hy 
the  insured  waives  the  abandonment:  Sher- 
lock V.  Inaumnre  Co.,  7  Dec.  Rep.  17,  I 
Bull.  S6. 

Abuidonment  is  a  technical  term  denot- 
ing an  act,  the  legal  effect  of  which  is  to 
transfer  to  the  unden*'riter  only  the  inter- 
est insured,  though  he  thereby  gets  the  l^cal 
title  and  right  to  dispose  of  the  whole.  If 
a  boat  is  insured  for  three-fourths  of  her 
agreed  value,  the  owners  are  their  own  in< 
surers  for  one-fourth,  and  retain  that  in- 
terest after  abandonment,  and  are  entitled 
to  one-fourth  of  the  proceeds  of  the  wreck: 
/fwuronce  Co.  v.  Duflield,  6  0.  S.  200,  II 
Longsdorf's  Notes,  230  [afTirming  Innurancc 
Co.  V.  Duffield,  12  Dec.  Rep.  361,  2  II.  12'2]. 

A  clause  requiring  the  iniiured.  in  case 
of  abandonment,  to  assign  to  the  company 
all  their  interest  in  and  to  the  boat  and 
every  part  thereof,  free  of  all  claims  and 
charges  whatever,  is  to  he  deemed  to  use  the 
term  abandonment  in  its  tcclinical  legal 
sense;  accordingly,  the  insured  is  entitled  to 
such  proportion  of  the  proceeds  of  the  wreck 
as  he  was  his  own  insurer  for:  Inaurancc 
Co.  V.  DvffieM,  6  O.  S.  200,  II  Ivongsdorf's 
Notes,  230. 


Abandonment  is  not  always  neceesarr  io 
cases  of  salvage  or  total  loss,  as  where  tht 
insured  did  not  learn  of  the  loss  until  aftn 
sale  of  the  commodity,  which,  beinj;  perish- 
able, was  hastened:  Insurance  Co.  v.  Brs;«, 
16  0.  81,  I  Longsdorfs  Notes,  752. 

A  clause  in  the  policy  that  the  boat  eliall 
be  manned  by  four  men  is  a  warranty,  bat 
does  not  apply  until  it  was  necessary  for 
men  to  l>e  aboard,  but  the  ri^  commences 
when  the  goods  are  laden;  accordingly,  tbf 
policy  having  attached  for  a  short  time,  the 
premium  can  not  be  recovered  back,  thon^ 
the  goods  were  lost:  Hicks  y.  Insurance  Co. 
1  Dec.  Rep.  374,  8  W.  L.  J.  418  [mprcrn 
court]. 

Insurance  on  the  "steamer  Sioux  Ci^  ii 
only  valid  as  long  as  the  vessel  continues  to 
be  a  steamer.  It  is  a  warranty  of  aoA 
nature.  On  permanent  removal  of  the  ma- 
chinery, with  a  view  of  selling  the  hull, 
she  is  no  longer  a  steamer,  and  a  loss  h 
not  Within  the  policy:  Baker  v.  /neantarr 
Co.,  3  Dec  Rep.  478,  7  Am.  L.  R^.  (X.S.) 
628. 

A  pilot  may  depart  from  a  rule  of  navi- 
gation, made  under  the  authority  of  cod- 
gresB,  in  an  emergency  to  avoid  immediate 
danger,  collision,  and  the  underwriter  has 
the  burden  of  showing  willful  violation:  I»- 
mrance  Co.  v.  Sherlock,  25  O.  S.  33,  III 
Longsdorf's  Notes,  210. 

If  the  policy  is  against  Are  only,  and  the 
loss  was  by  collision  and  Are,  the  dama^ 
are  to  take  the  original  value  ajid  dednet 
the  loss  by  collision,  including  the  cost  of 
raising  and  bringing  the  boat  into  port, 
except  so  far  as  increased  by  the  fire;  the 
balance  is  the  value  of  the  wreck  injured  by 
fire,  xleducting  one-third  new  for  old  if  she 
is  repaired,  and  the  recovery  is  the  propor- 
tion of  this  which  the  policy  bears  to  the 
original  value :  Sherlock  V.  Inaurance  Co.. 
7  Dec.  Rep.  17,  1  Bull.  28. 

The  provisions  that  in  case  of  loes  all 
proper  means  shall  be  used  to  preserve  the 
property,  and  that  the  property  nhall  be 
forwarded  to  its  destination,  and  if  delay  i-> 
not  admissible  it  shall  be  sold  at  "public*" 
sale,  are  not  warranties,  and  only  avoid  tlie 
policy  to  the  extent  that  their  brcAch  ha- 
ittcreased  the  loss.  But  the  assured  has  th<- 
burden  to  show  no  such  increase  of  loss : 
Insurance  Co.  v.  Cobb,  18  Dee.  Rep.  785.  2 
C.  S.  C.  R.  87. 

Where,  by  a  clause  in  a  policy,  it  is  pro- 
vided that,  "the  insurers  shall  not  be  liable 
for  the  expense  of  dockage,  or  hauling  out 
for  repairs,  nor  tor  any  loss  {except  in  case 
of  general  average)  unless  the  neceaaary  re 
pairs,  caused  solely  by  the  disaster,  shall 
amount  to  ten  per  cent,  on  the  agreed  value 
in  the  policy;"  if,  by  means  of  a  [M>ril  in 
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Bured  against,  repairs  become  necessary 
which  are  invariably  made  on  a  dry  dock, 
it  was  held  that  a  fair  and  rea«onable  charge 
for  the  use  of  the  dock  whilst  such  repairs 
are  being  made,  forma  a  proper  item  in  the 
coat  of  repairs;  and  by  a  proper  construc- 
tion of  said  clause,  ia  not  to  be  excluded  in 
a  computation  to  determine  whether  it  is 
a  ten  per  cent,  loss:  Bnapp  v.  Imurancc  Co., 
8  0.  S.  458.  n  Longsdorf  s  Notes.  358. 

The  marine  insurance  rule  of  one-third  new 
for  old  applies  to  steamboats  on  western 
rirera :  WoUooe  v.  Insurance  Co.,  4  O. 
234.  I  Longsdorf's  Notes,  218;  Perry  v.  In- 
auranee  Co.,  5  0.  305,  I  Longsdorf's  Notes, 
884;  Inaurance  Co.  v.  Sherlock,  25  O.  S.  50, 
m  Longsdorf's  Notes,  210. 

If  this  reduces  the  loss  to  below  10  per 
cent,  on  the  value  required  by  the  policy, 
there  can  be  no  recovery:  Wallace  v.  Itiaur- 
onre  Co.,  4  O.  234,  I  Longsdorf's  Notes, 
218. 

If  the  wreck  when  restored  is  substantial- 
ly a  diffo^nt  boat,  so  that  the  policies  could 
not  re-attach,  it  is  not  a  repair,  and  the 
rule  of  one-third  new  for  old  would  not  ap- 
ply: Sherlock  V.  Insurance  Co.,  1  BulL  26. 

Where  no  insurance  is  to  be  paid  unless 
the  loss  is  over  ten  per  cent.,  the  insurer  has 
no  right  to  require  items  for  jettison  and 
general  average  separated  to  see  if  each 
amounts  to  over  ten  per  cent.,  even  if  those 
itons  had  been  specially  insured  against 
in  a  hull  policy:  Oasszam  v.  Insurance  Co., 
6  O.  71,  I  Longsdorf's  Notes,  322. 

A  proviso  that  the  insurer  shall  not  be 
liable  for  partial  loss  on  certain  nrticles 
unless  it  amount  to  seven  per  cent,  and  hap- 
pen by  stranding,  names  two  contingencies, 
that  is:  seven  per  cent,  and  stranding,  both 
of  which  must  concur.  If  the  word  "and" 
was  insiduously  substituted  for  "or"  or  "un- 
less" in  the  older  policies,  it  can  not  he  al- 
lowed by  the  court:  Lake  v.  Inaurance  Co., 
13  O.  48.  I  Longsdorfs  Notes,  623. 

A  marine  policy  provided  that  the  insurer 
should  not  be  liable  unless  the  loss  amount 
to  20  per  cent  of  the  total  value.  It  was 
held  that  disbursements  to  save  the  jirop- 
erty  and  prevent  further  loss,  and  also  sal- 
vage expenses,  as  for  the  use  of  a  flat  for 
rescue,  are  to  be  added  to  the  injury  to 
determine  whether  the  loss  is  over  20  per 
cent.  The  word  loss  includes  these:  Hall 
T.  Insurance  Co.,  3  Dec.  Rep.  3fl,  2  Gar.  241, 
12  Dec.  Rep.  63fi.  1  0.  308. 

Commissions  for  raising  money  advanced 
for  repairs  in  a  home  port  are  not  charge- 
able to  the  insurer,  and  the  part  where  the 
policy  was  executed  is  prima  facie  the  home 
port!  Webb  V.  Insurance  Co.,  6  O.  458,  I 
Longsdorfs  Notes,  352. 


The  cost  of  repairing  and  the  expmse  of 
towing  the  insured  boat  to  the  nearest 
port  for  repairs  ia  covered  by  the  policy: 
Perry  v.  Inaurance  Co.,  5  0.  305,  I  Longs- 
dorf's Notes,  284. 

Interest  on  the  amount  of  loss  may  be 
added  after  sixty  days  from  formal  proofs 
of  loss:  Webb  V.  Insurance  Co.,  6  O.  456,  I 
Longsdorf's  Notes,  352. 

Whether  the  subsistence  and  wages  of  the 
crew  during  the  delay  are  ever  covered  by 
Uie  policy,  whether  they  are  retained  or  dis- 
charged and  re-employed,  compare  Perry  v. 
Insurance  Co.,  6  O.  305,  I  Longsdorf's 
Notes,  284;  Oazzam  v.  Inaurtmce  Co.,  6  O. 
71,  I  Longsdorrs  Notes,  322;  Webb  v.  Insur- 
ance Co.,  S  0.  466,  I  Longsdorf's  Notes,  352 
with  Barker  v.  BaUioay,  22  0.  S.  45,  III 
Longsdorf's  Notes,  57. 

S^ienseB  in  seaman's  wages  and  snb- 
aistence  are  to  be  included  in  reckoning 
general  average:  Barker  v.  Railway,  22  O. 
S.  45,  III  Longsdorf's  Notes,  57  [overruling 
Perry  v.  Insurance  Co.,  5  O.  305,  I  Longs- 
dorfs Notes,  284;  Gazxam  v.  Insurance  Co., 
6  O.  71,  I  Longsdorf's  Notes,  322;  and  Webb 
V.  Insurance  Co.,  6  0.  456,  I  Longsdorf's 
Notes,  362,  in  so  far  as  conflicting  with 
above]. 

The  roaster  is  not  bound  to  have  all  the 
repairs  made  at  the  same  port.  A  sound 
discretion  exercised  in  good  faith,  which  is 
a  question  for  the  jury,  will  allow  him  to 
make  partial  repairs  at  one  port  and  then 
proceed  to  another  for  completion,  afld  liold 
the  insurer  for  both:  Oazzam  v.  Insurance 
Co.,  6  O.  71,  I  Longsdorf's  Notes,  322. 

If  the  cause  of  loss  was  the  necessary  and 
inevitable  result  of  the  manner  of  repairing 
a  boat  and  would  occur  to  any  boat  under 
the  same  circumstances — as  where  the  use 
of  a  side  dock  requires  taking  out  the  caulk- 
ing whereby  water  enters  and  sinks  the  boat 
— this  is  not  an  accident  but  an  ordinary 
peril  and  there  can  be  no  recovery:  Insur- 
ance Co.  V.  PureeU,  19  O.  C.  C.  135.  10  O. 
C.  D.  528. 

A  policy  requiring  two  watchmen,  wlien  a 
boat  is  laid  up,  one  of  whom  shall  be  on 
duty  at  all  times,  and  it  is  a  custom  for 
watchmen  to  get  their  meals  on  shore,  so 
as  not  to  have  a  fire  on  the  boat,  and  tlie 
boat  was  burned  while  they  were  at  supper 
on  shore,  it  was  held  that  it  is  properly 
left  to  the  jury  to  say  whether  this  was  a 
prudent  performance  of  duty:  Gibson  v.  In- 
surance Co.,  13  Dec.  Rep.  629,  1  C.  S.  C.  R. 
410. 

B.   Risks  Inolvdbd  in  Poucy. 

Where,  by  what  is  denominated  a  "con- 
tract proposition,"  request  is  made  of  an  in- 
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mraiiee  company  for  a  policy  of  marine  in- 
■nranee  in  which  "contract  proposition"  it 
Is  stated :  "Insurance  ia  wanted  by  the 
Wabh-Upstill  Coal  Cmnpany  covering  all 
shipmento  of  the  following  description  of 
articles,  viz.:  Sundry  coal  cargorfi,  t>eIonging 
to  them  and  as  agents,  at  riek,"  etc.,  a 
policy  of  insurance  issued  upon  such  applica- 
tion which  states  that  insurance  is  made  "as 
per  said  contract,"  will  apply  to  and  cover 
only  such  cargoes  shipped  by  the  AValsh> 
Upstill  Goal  Co.,  as  shall  belong  to  it  as 
owner  and  to  auch  as  shall  be  shipped  by 
it  as  agent  in  which  it  shall  have  some 
pecuniary  interest  at  risk;  Ituuranee  Co. 
T.  Coal  Co.,  68  O.  S.  460,  IV  Longsdorrs 
Notes,  847  [reversing  Insurance  Co.  v.  Coal 
Co.,  13  0.  C.  D.  101;  distinguishing  Insur- 
ance Co.  T.  Wilson,  6  0.  S.  553.  TX  Longs- 
dorfs  Notes,  258]. 

A  policy  of  marine  insurance  does  not 
cover  the  sinking  of  a  vessel  as  the  result 
of  attempting  to  repair  the  samp:  Insur- 
ance Co.  V.  Purccll,  19  O.  C.  C.  135.  10  0. 
0.  D.  628  [affirmed,  without  opinion.  Insur- 
ance Co.  V.  Purccll,  66  O.  S.  678]. 

If  a  vessel  is  insured  by  an  insurance 
company  and  is  injured  while  the  policy  is 
in  force,  and  as  a  result  of  such  injury  be- 
comes a  total  loss  after  the  policy  expires, 
the  insurance  company  is  liable  only  for  the 
actual  injury  suffered  while  the  policy  was 
in  force:  Howell  v.  Insurance  Co.,  7  O.  (pt. 
1)  284,  I  Longsdorf's  Notes,  381. 

When  goods,  specified  in  a  marine  policy 
made  with  reference  to  a  particular  trade  or 
line  of  steamers,  are  carried  on  deck,  in  ac- 
cordance with  an  established  usage  of  such 
trade  or  line,  and  are  jettisoned  on  the 
voyage,  the  loss  is  covered  by  the  policy, 
and  the  underwriter  is  liable  thereon:  In- 
surance Co.  T,  Sbillito,  15  O.  S.  55!),  TI 
Longsdorf's  Not«B,  748. 

A  policy  of  marine  insurance  incIudt'A 
losses  due  to  the  negligence  of  the  insured 
or  of  officers  and  seamen  in  his  employment: 
Insurance  Co.  v.  Parisot,  35  O.  S.  35.  Ill 
Longsdorf's  Notes,  753 ;  Insuranrv  Co.  v. 
Map,  20  O.  211,  I  Longsdorf's  Notps,  906; 
Perrin  v.  Insurance  Co.,  110.  147,  I  Longs- 
dorfs  Notes,  648. 

The  opposite  view  was  expressed  in  the 
eulier  cases.  See  Lodwicks  v.  Insurance 
Co.,  6  O.  483,  I  Longsdorfs  Notes.  207: 
Boieelt  T.  Insurance  Co.,  7  0.  (pt.  1)  276,  I 
Longsdorf's  Notes,  381 ;  Fulton  v.  Insurance 
Co.,  7  O.  5,  I  Longsdorfs  Notes,  383;  Cazzam 
T.  Insurance  Co.,  W.  202,  I  Longsdorfs 
Notes,  17. 

In  an  emergency,  deviation  from  a  general 
usage,  if  there  be  one.  is  at  the  owner's  risk; 
but  if  there  be  none,  the  navigator  is  not 
to  be  held  responsible  on  opinions  formed 


after  the  event  where  men  may  differ,  if  lu 
possessed  and  used  ordinary  skill;  sod  tb 
insurer  must  prove  negUgence  or  hariatiy: 
Oonam  t.  /ficiiranoe  Co.,  W.  202,  I  Losji- 
dorfs  Notes,  17. 

Injury  to  a  Oatboat  by  the  waves  raised 
by  a  steamboat,  is  one  of  the  perils  insnrd 
against  in  any  ordinary  policy  of  insursiue, 
although  the  steamboat  was  an  ordinsrr 
steamboat,  and  the  swell  raised  by  her  an 
ordinary  one:  Insurance  Co.  v.  Heed,  30 
0.  lOe,  I  Longsdorfs  Notes,  006. 

The  insurer  does  not  insure  against  cer- 
tain loss,  such  aa  must  inevitably  happen 
to  all  boats,  as  wear  and  tear,  and  the  like; 
but  insures  against  accidents  such  as  mtj, 
or  are  likely  to  happen:  Insurance  Co.  t. 
Reed,  20  O.  190,  I  Longsdorf's  Notes,  m. 

Insurance  brokers  holding  an  open  policf 
of  insurance  for  themselves  and  whom  it 
may  concern,  may,  in  case  of  damsge  (o 
property  covered  by  their  policy,  maintsin, 
in  their  names,  an  action  for  the  use  of  the 
owners,  although  the  latter  are  not  nsmrd 
in  the  policy,  if  it  sufficiently  appear  tiitt 
the  insurance  was  procured  for  their  heat- 
fit:  /fMuronoe  Co,  v.  Wilson,  e  O.  S.  5ii3, 
II  Longsdorfs  Notes,  2S8. 

Where  the  printed  terms  of  an  open  marise 
policy  are  for  perils  of  seas,  rivers,  fire,  tsd 
overpowering  thieves,  and  the  insurance  con- 
pany,  by  its  agent,  endorses  thereon  "$2,0M 
on  cargo,  canalboat  Ben  Franklin,  at  and 
from  this  port,  per  Miami  and  Wsbsib 
canals,  to  Covington,  Ind.,  and  landed  at 
3-8  $7.60,"  the  policy,  by  the  indorsemrat, 
covers  the  ordinary  risks  of  canal  navij^t- 
tion:  Insurance  Co.  v.  Wilson,  8  0.  S.  fiSl. 
II  Longsdorfs  Notes,  258. 

A  policy  of  marine  insurance  including  tbe 
"risks  of  the  seas,  rivers,  fires,  enemifs, 
pirates,  rovers,  assailing  thieves,  and  all 
other  loss  and  misfortune  which  may  come 
to  the  damage  of  the  said  steamboat  accord- 
ing to  the  true  intent  and  meaning  of  lb' 
said  policy"  covers  the  loss  of  steamboat  bj 
the  explosion  of  its  boiler:  Perrin  v.  /afsr 
ance  Co.,  11  0.  147,  I  Longsdorfs  Notn, 
648. 

A  poli<gr  of  insurance  on  ai  atesnboat 
agiUnst  loss  by  fire  only,  covers  a  Iobs  I? 
fire  caused  by  collision  where  collision  is  not 
excepted,  by  the  terms  of  the  policy,  from 
the  risk  named:  Insurance  Co.  v.  SAerfont. 
25  O.  S.  33,  III  Longsdorfs  Notes,  210. 

A  time  policy  containing  a  permissioa  to 
navigate  certain  waters  without  expren 
avoidance  for  navigating  elsewhere,  is  oal; 
suspended,  and  not  avoided,  if  the  host  v 
used  on  other  waters,  and  for  a  loss  after 
her  return,  the  insurer  is  liable:  WiXIams  r- 
Insurance  Co.,  30  O.  S.  317,  III  Longsdorff 
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Notes,  632  [rerersed,  Wilkint  t.  Insurance 
Co.,  13  Dec  Rep.  698,  1  a  S.  C.  R.  340]. 

As  between  the  shipper  of  goods  and  the 
insurer  (rf  them,  the  carrier  is  the  agent  of 
th«  former  and  not  of  the  latter,  and  a 
deviation  by  him  nonerates  the  insurer: 
/oUy  T.  Insurance  Co^  W.  530,  I  Longsdorf^ 
Notes,  42. 

A  deviation  the  carrier  from  the  main 
channel  through  a  chute  to  save  time  caus- 
ing loss,  exonerates  the  insurer:  JoUy  v. 
Inauranoe  Co.,  W.  539,  I  Longsdorfs  Notes, 
48. 

The  act  of  congress  putting  a  penalty  on 
carrying  vitriol  in  the  way  it  was  carried 
in  this  case,  does  not  reader  the  voyage  an 
illegal  one  as  to  a  policy  on  the  Itoat  but 
not  on  the  cargo:  Sherlock  v.  Insurance  Co., 
7  Dec.  Rep.  17,  1  Bull.  26. 

Not  making  known  a  matter  within  the 
assured'a  knowl«lge,  which  ie  material  to  a 
just  estimate  of  the  risk,  avoids  a  policy  on 
a  steamboat;  contra,  if  it  could  not  increase 
the  risk:  Inauranbe  Co.  v.  Paver,  16  O.  324, 
I  Longsdorfs  Notes,  766. 

C.  Trial  and  Evidbncs. 

Where  the  record  shows  a  special  finding 
of  facts  by  tiie  court  to  which  the  case  wae 
tried,  and  the  overruling  of  a  motion  to  set 
aside  such  finding,  filed  hy  the  party  for 
whom  final  jndgmoit  was  rendered  on  the 
facts  so  found,  such  judgment  being  er- 
roneous it  was  proper  for  the  reviewing 
court,  after  reversing  it,  to  remand  the  case 
for  a  new  trial;  and  such  order  will  not  be 
reversed  on  error  by  the  supreme  court: 
/nwronce  Co.  v.  Shiilito,  15  0.  S.  669,  II 
Longsdorfs  Notes,  748  [overruling  Perry  v. 
Ineurance  Co.,  S  O.  306,  I  Longsdorfs  Notes, 
284;  Gfoasofii  T.  Insurmtce  Co.,  S  O.  71,  I 
Longsdorfs  Notes,  322;  and  Webb  v.  Inaur- 
oNce  Co.,  6  O.  466.  I  Longsdorfs  Notes,  352; 
Barker  v.  Raitroad,  22.  O.  S.  46,  III  Longs- 
dorfs Notes,  67]. 

In  an  action  by  the  owners  of  a  steamboat 
against  an  insurance  company,  on  a  policy 
against  perils  in  the  navigation  of  specified 
privileged  waters,  for  the  loss  of  the  vessel, 
occasioned  by  encountering  an  unknown 
cause  of  peril,  from  which  she  suddenly 
sprung  a  leak  and  sunk,  while  navigating  a 
privil^ed  water,  it  is  not  competent,  in 
chief,  to  give  in  evidence,  for  any  purpose, 
specific  cases  of  other  steamlmts  that  have 
been  lost,  while  navigating  the  same  and 
other  western  rivers,  occasioned  by  some  un- 
Iniown  injury  causing  them  to  suddenly  leak 
and  sink:  Insurance  Co.  v.  Tobin,  32  O.  S. 
77,  III  Longsdorfs  Notes,  622. 

When  a  steamboat  is  shown  to  have  been 
seaworthy  at  the  time  she  was  insured,  and 
no  intervening  circumstance  occurs  to  ren- 


der her  nnseawortiiy,  her  seaworthiness  Is 
presumed  to  continue;  but  when,  during  the 
life  of  the  policy,  she  springs  a  dangerous 
leak,  without  apparent  cause,  a  new  pre- 
sumption arises — that  of  unseaworthiness; 
yet,  as  this  new  presumption  is  not  a  con- 
clusive one,  the  owners  are  not  required  to 
entitle  them  to  recover  for  the  loss,  to  show 
the  identical  cause  of  her  loss,  but  may  show 
a  probable  cause:  Insurance  Co.  v.  Tobin,  32 
O.  S.  77,  III  Longsdorfs  Notes,  622. 

In  the  case  of  loss  from  some  unknown 
cause,  a  person  conversant  with  steamboat 
navigation,  and  who  is,  from  actual  exper- 
ience, familiar  with  the  '  perils  attending 
steamboat  navigation  on  the  privileged 
waters  and  other  of  the  western  rivers,  may 
give  his  opinion,  and  say  whether  a  steam- 
boat, while  being  navigated  thereon,  witli 
ordinary  skill  and  care,  might,  without  ap- 
parent or  known  cause,  suddenly  spring  a 
leak  and  sink  from  some  unknown  peril  of 
the  river:  Insurance  Co.  v.  Tobin,  32  O.  S. 
77,  III  Longsdorfs  Notes,  822. 

A  person  experienced  in  the  navigation  of 
steamttoats  used  to  carry  cotton  on  the  west- 
em  rivers,  known  as  "cotton  boats,"  may, 
when  speaking  from  personal  knowledge  and 
experience,  say  whether  such  boats,  when 
freighted  with  cotton,  usually  leak,  and  re- 
quire the  daily  use  of  pumps  to  keep  tliem 
free  from  water,  as  tending  to  show  how  the 
words  "tight  and  sound,"  used  in  the  policy, 
were  understood  by  the  parties;  Insurance 
Co.  V.  Tobin,  32  O.  8.  77,  III  Longsdorfs 
Notes,  622. 

When  the  actual  effect  of  a  known  agency 
is  unknown,  and  the  op!ni<ni  of  one  familiar, 
by  actual  observation  with  the  matter  under 
consideration,  is  the  best  testimony  the  sub- 
ject matter  to  be  investigated  affords,  the 
opinion  of  such  person  may  be  received  as 
testimony;  hence,  it  was  competent  to  re- 
ceive as  testimony  the  opinion  of  skilled 
river  navigators  familiar  with  the  subject  as 
to  the  effect  the  wave-swells  made  by  a 
larger  steamboat  would  have  upon  a  smaller 
and  heavily-laden  one,  while  passing:  Ineur- 
ance  Co.  v.  Tobin,  32  O.  S.  77,  III  Longs- 
dorfs Notes,  682. 

The  statemaits  of  a  steamboat  captain, 
made  in  the  discharge  of  his  duty  as  com- 
mander of  the  vessel,  while  she  is  in  a  sink- 
ing condition,  and  he  is  in  the  act  of  seek- 
ing aid  of  another  to  relieve  her  from  pres- 
ent peril  of  loss,  as  to  her  perilous  condi- 
tion, bow  and  where  she  was  leaking,  made 
under  such  circumstances,  his  statements  ac- 
companying his  acts,  and  explanatory  of 
them,  are  res  gestae,  and  therefore  com- 
petent testimony:  Insurtmce  Co.  v.  Tobin, 
32  0.  S.  77,  III  Longsdorfs  Notes,  622. 
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The  questtoD  whetlipr  the  external  force 
that  produced  the  injury  was  great  or  small, 
may  be  important  as  an  item  of  evidence  in 
determining  whether  the  vessel  was  sea- 
worthy or  not;  but  if  the  force  causing  the 
injury  fall  within  the  class  of  perils  insured 
against,  if  the  vessel  be  seaworthy,  it  mat- 
ters not  whether  it  be  great  or  small,  the 
Insurer  will  be  liable:  Tnaurancc  Co.  v.  Itecd, 
20  O.  199,  I  Longsdorfs  Notes.  006. 

It  is  not  proper,  as  a  general  rule,  to  in- 
quire of  a  witness  upon  the  stand,  who  has 
heard  the  testimony  in  a  case,  his  opinion 
from  the  knowledge  he  derives  from  the 
testimony  as  to  a  particular  fact,  wliich  is 
material  in  the  determination  of  the  issue 
in  the  case:  Inaurance  Co.  r.  May,  20  0.  211, 
I  Longsdorfs  Notes,  906. 

Insurance  obtained  by  A  on  a  cargo  be- 
longing  to  B  A;  C,  loss  payable  to  A  & 
Sons,  was,  on  proof  of  loss  paid  to  A  ft 
Sons,  who  accounted  with  R  A  C.  The  insur- 
ance (Kmipany,  on  a  claim  that  B  ft  C  c<»n- 
mitted  frauds  and  never  shipped  the  cargo 
at  all,  can  not  recover  the  payment  back 
from  A  ft  Sons.  A  was  plainly  agent  for 
BAG  and  got  the  insurance  for  their  bene- 
fit, and  if  he  applied  the  mon^  to  repay 
his  own  advances,  it  ir  no  longer  in  his 
hands.  It  is  the  same  as  a  payment  to  B 
&  0  direct  by  the  insurers,  and  no  action 
for  money  had  and  received  lies:  InHunmoe 
Co.  V.  Rieman,  12  Dee.  Rep.  6!)2,  T  D.  3»6, 

Barratry  as  a  defense  must  be  by  those 
on  the  insured  boat,  and  not  on  the  collid- 
ing boat,  though  owned  by  the  same  plain- 
tiff: iMurtmce  Co.  v.  Bherloek,  25  O.  S.  33, 
III  tongsdorf's  Notes,  210. 

D.    iKStntABLE  IN1EBEST. 

Part  owners  of  vessels  are  tenants  in 
common,  and  one  can  not  insure  in  his  own 
name  for  the  benefit  of  all:  Walker  v.  /»- 
aurance  Co.,  12  Dec.  Rep.  431,  2  H.  256. 

If  one  of  several  part  owners  of  a  boat 
who  have  procured  insurance  on  her,  sell 
his  interest  to  the  others,  he  can  not  re- 
cover for  his  share  on  a  loss:  Walker  v. 
Inaurance  Co.,  12  Dec.  Rep.  431,  2  H.  256. 

A  Lloyd's  policy  of  insurance  contained 
the  provision  that  "No  action  shall  be 
brought  to  enforce  the  provisions  of  this 
policy  except  against  tiie  general  manager  as 
attorney  in  fact  and  representing  all  the 
underwriters,  and  each  of  the  underwriters 
hereby  agrees  to  abide  the  result  of  any  suit 
so  brou^t,  as  fixing  his  individual  responsi- 
bility tiiereunder."  It  was  held,  where  in 
BOoh  policy  the  attorney  in  fact  is  also  an 
underwriter,  named  as  such  in  the  policy, 
such  provision  is  not  against  public  policy, 
and  is  valid  and  binding  on  all  the  under- 


writers: Gilchrist  v.  Transportation  Co.,  21 
O.  C.  C.  19,  11  O.  C.  D.  350. 

The  contract  of  marine  insurance  in  its 
essential  nature  and  in  all  its  incidents  is 
pur^y  a  contract  of  indenmity,  accordingly, 
ordinarily  an  insurable  interest  of  appreci- 
able value  on  the  part  of  the  assured  in  the 
subject  of  insurance  is  of  the  very  essence 
of  the  right  to  recover  upon  such  contract: 
Insurance  Co.  t.  Coal  Co.,  68  0.  S.  460.  IV 
Longsdorfs  Notes,  947. 

Insurance  is  not  an  incident  to  the  thing 
insured  so  as  to  follow  it  in  the  bands  of 
mortgagees  or  purcbaaers,  but  is  a  mere  per- 
Btmal  indonnity  to  the  assured.  So  of  an 
insurance  "for  whom  it  may  concern.**  This 
does  not  inure  to  subsequent  ineumbnuicers, 
but  only  to  those  interested  at  the  date  of 
the  policy,  and  not  even  these  unless  the  in- 
terest was  a  l^al  ownersh^,  and  according- 
ly, does  not  protect  a  mortgagee  of  a  boat 
where  the  mortgage  had  not  become  absolute 
by  default  of  payment,  nor  one  who  holds 
a  bill  of  sale  by  way  of  mortgage:  McDonald 
V.  Blacky  20  O.  18S,  I  Longsdorfs  Notes, 
904. 

Under  a  Lloyd's  policy,  underwritten  by 
fourtem  parties,  acting  by  their  agent,  each 
for  a  stipulated  sum,  the  liability  of  the 
underwriters  is  several,  and  not  joint:  GiU 
Christ  V.  Transportation  Co.,  21  O.  C.  C.  10, 
II  0.  C.  D.  360. 

X.    LIABILITY  INSURANCE. 
A.  MiSBVBBSeNTATIOX. 

Where  the  agent  of  the  company,  in  Ail- 
ing out  the  application  for  a  policy  of  in- 
aurance against  loss  by  burglary  or  larceny, 
construes  a  certain  question  asked  of  the 
applicant  to  suit  the  circumstancee  of  the 
particular  case,  he  acta  for  the  company,  and 
the  company  can  not  escape  liability  on  the 
policy  on  the  ground  of  the  incorrectness  of 
a  statement  in  the  application,  baspd  on  a 
contrary  construction:  Kandar  v.  Indwiniiy 
Co.,  10  0.  C.  C.  (N.S.)  449,  20  O.  C.  D. 
260. 

B.  Nature  or  CDTrraACT. 

An  employer's  liability  policy  containiog 
the  provision  that  "no  action  shall  lie 
against  the  company  to  reco%-cr  for  any  loss 
under  this  policy,  unless  it  shall  be  brought 
by  the  assured  for  loss  actually  sustained 
and  paid  in  money  by  him,  in  satisfaction  of 
a  judgment,  after  trial  of  the  issue;  nor  un- 
less such  action  is  brou|^t  within  ninefy 
days  afto:  final  judgment  against  him  haa 
been  satisfied,"  is  a  eontoact  of  indemnity 
against  losa,  and  not  a  contract  to  pay  a 
liability;  Garrett  v.  Inanrance  Co.,  0  O.*  N 
P.  (N.8.)  412,  20  0.  D.  (NJ>.)  181. 


Digitized  by  Google 


9881 


nrairuHGE  x 


838S 


UndCT  u  employer*!  liAbiliiy  contract  the 
inmumitee  eompaoy  must  p^y  the  amount 
which  the  employer  is  actually  obliged  to 
pay  to  hU  employee  who  are  injured,  for 
injury  together  with  the  costs  of  a  reason- 
able attorney's  fees  in  such  action;  but  an 
agreement  between  the  insured  and  tbe  ad* 
ministrator  of  tbe  employe  by  which  in 
compromise  of  claim  the  ineured  pays  a  cer- 
tain amount  and  furthermore  agrees  to  pay 
Aie  amount  which  he  may  recover  from  the 
insurance  company  not  exceeding  a  certain 
sum,  is  invalid:  Bright  T.  Insunnce  Co^  16 
0.  D.  (N.P.)  124  [affirmed.  Insurance  Co,  v. 
Bright,  1  0.  C.  C.  (N.S.)  295,  14  0.  C.  D. 
441;  affirmed,  without  opinion,  InturanceCo. 
T.  Bright,  70  O.  8.  4071. 

An  employe  who  has  recorered  a  judg- 
ment againat  his  employer,  can  not  maintain 
ui  action  on  nieh  policy  directly  against  the 
insurance  company,  because  (1)  the  obliga- 
tiona  of  the  polity  do  not  extend  beyond  &e 
two  oontracting  parties;  (2)  because  ttiere 
ia  no  jural  relation  between  the  injured  em- 
ploye and  the  insurance  company;  and  (3) 
because  the  undertaking  of  the  company  b 
only  to  Indemnify  for  loss  actual^  sus- 
tained by  satisfaction  of  judgment:  Qorrett 
T.  Inturwue  Co.,  0  O.  N.  P.  (N.S.)  412,  20 
0.  D.  (N.P.)  181. 


C.  CONBTEDCnON. 

A  contract  of  employers*  liability  insur- 
ance ahonld  be  resolved  rather  in  favor  of 
the  insured  than  strictly  against  him:  In- 
tunmce  Co.  v.  Bright,  1  0.  C.  C.  (N^.S.)  296, 
14  0.  C.  D.  441  [affirmed,  without  opinion. 
Insurance  Co.  v.  Bright,  70  0.  S.  497]. 

A  man  employed  as  a  laborer  by  a  "con- 
traoting  carpenter"  in  constructing  a  build- 
ing, is  a  laborer  in  the  employ  of  such  con- 
tractor within  the  meaning  of  an  indemnity 
insurance  policy  held  by  the  latter,  although 
he  is  employed  upon  a  hoisting  apparatus 
leased  and  operated  jointly  by  such  "con- 
tracting carpenter"  and  another  contractor, 
where  it  appears  that  be  continues  to  re- 
ceive his  wages  from  his  employer  only,  and 
that  such  a  hoisting  apparatus  ia  a  neces- 
sary and  usual  part  of  the  business  of  a 
eontracUng  carpenter:  Insurance  Co.  v. 
Brigh*,  1  0.  C.  C.  (N.8.)  296,  14  O.  C.  D. 
441. 

A  boy  under  sixteen  years  of  age  is  en- 
gaged "at  employment  whereby  life  or  limb 
is  endangered"  within  the  meaning  of  O. 
C,  1 12972,  where  he  is  required  to  stand 
within  five  feet  of  a  veneer  saw  and  receive 
pieces  coming  from  the  saw,  and  when  an 
indemnity  policy  contains  a  condition  against 
tbe  violation  of  law  as  to  age  of  empli^es. 


the  employer  can  not  be  reimbureed  xmder 
such  policy  for  a  judgment  paid  to  the 
boy  on  account  of  injuries  received,  although 
at  the  time  not  engaged  in  the  line  of  his 
duties:  Vnmwehr  Co.  v.  Insurance  Co.,  8  0. 
L.  R.  338,  16  0.  F.  D.  603  [affirming  Dn- 
netoehr  Co.  v.  Insurance  Co.,  7  O.  L.  R.  30]. 

Tbe  fact  that  the  boy  did  not  meet  with 
biB  injury  while  working  within  the  place 
assigned  to  him,  or  the  fact  that  he  was  not 
in  line  of  duty  when  he  suffered  hie  injury, 
does  not  show  that  tbe  place  in  which  he  was 
directed  to  work  was  not  dangerous  to  life 
or  limb.  We  consider  the  latter  as  evidence 
of  what  might  reasonably  have  been  an- 
ticipated of  an  immature  and  energetic  boy: 
Unnetoehr  Co.  v.  Insurance  Co.,  8  O.  L.  R. 
338,  16  O.  F.  D.  602  [affirming  Vnnewehr 
Co.  T.  Insurance  Co.,  7  0.  L.  R.  30]. 

O.  C,  S  12972,  does  not  make  the  right  of 
recovery  against  the  employer  depend  upon 
certain  conduct  of  the  employe,  but  miUces 
the  child  the  object  of  protection  against  cer- 
tain conduct  of  the  employer:  Unnewehr  Co. 
V.  Insurance  Co.,  8  O.  L.  R.  338,  16  O.  F. 
D.  503  [affirming  Unnetoehr  Co.  v.  Insurance 
Co.,  7  O.UJL  30]. 

A  condition  in  an  accident  policy  that 
actual  payment  of  the  monthly  premiums 
when  due,  "whether  insured  is  entitled  to 
indemnity  at  tbe  time  or  not  is  a  condition 
precedent  to  a  renewal  of  the  policy  for 
another  term,"  must  be  conetrued  to  relate 
to  further  accident,  and  not  to  affect  liabil- 
ity for  injury  while  the  policy  was  alive,  for 
the  parties  had  then  become  debtor  and* 
creditor  and  not  insurer  and  insured.  For 
if  the  clause  forbids  payment  for  tbe  injury 
unless  the  policy  is  kept  up  after  the  acci- 
dent, such  clause  is  void:  Bmith  v.  Amwioam 
Assurance  Co.,  12  O.  N.  P.  (N.8.)  97,  22  0. 
D.  (N.P.)  763.  For  state  liability  insurance, 
see  HABTEB  AlfD  Skbtakt. 

D.    SUBBOOATION  OP  EUFLOTK. 

Where,  under  a  policy  of  employers'  liabil- 
ity insurance,  tbe  employer  has  no  right  of 
action  against  the  insurance  company  on 
account  of  injury  to  an  onploye  until  he 
has  paid  in  money  the  amount  of  the  judg- 
ment recovered,  the  employe  can  not  be  sub- 
rogated to  the  rights  of  the  employer  against 
the  company:  Qorrett  v.  Insurance  Co.,  11 
0.  N.  P.  (N.S.)  221,  22  0.  D.  (NJ».)  269 
[for  opinion  in  former  case  before  the  enact- 
ment of  O.  C,  I  9610-1,  see  Garrett  v.  In- 
surance Co.,  9  0.  N.  P.  (N.S.)  412,  20  O. 
D.  (N.P.)  181]. 

O.  C,  1 9610-4,  subrogating  an  injured 
employe  to  the  employer's  claim  against  an 
indemnity  insurance  gives  the  employe  no 
right  of  action  where  the  employer  has  none, 
as  where,  by  reason  of  his  bankmptey  ho 
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has  not  paid :  Oarrett  v.  Insurance  Co., 
11  0.  N.  P.  (N.S.)  221,  22  O.  D.  (N.P.) 
250. 

The  provUion  of  the  supplement  to  G.  C, 
i  10284.  macted  April  30,  1010,  giving  the 
right  of  subrogation  to  an  employe  under  a 
judgment  recovered  by  him  against  his  em- 
ployer for  an  injury,  is  retroactive  as  to 
recoveries  had  prior  to  the  date  of  its  enact- 
ment, and  as  to  such  recoveries  is  unconsti- 
tational  and  void:  Oarrett  v.  tnsurance  Co., 
11  0.  N.  P.  (N.S.)  221,  22  O.  D.  (N.P.) 
£SB. 

XI.   ACCIDENT  INSURANCE. 

A.    PDWEBS  or  COBPORATION. 

A  statute,  since  repealed  (Bates,  f  364I-b). 
which  authorized  accident  and  guaranty  in- 
lurance  companies  to  insure  against  acci- 
dents to  employes  was  held  to  be  constitu- 
tional in  Caaualty  Co,  t.  Hahn,  33  BuU. 
286. 

B.  PSEHIUU. 

An  engineer  assigned  a  part  of  his  wages 
for  premiums;  and  the  first  installment  of 
inch  asaignment  was  paid,  which  paid  for 
the  insurance  up  to  a  certain  date.  The  in> 
sured  was  injured  on  the  day  iollowing.  Re- 
covery was  denied :  Herbert  v.  Inaurance  Co., 
3  0.  C.  C.  (N.S.)  7,  13  0.  G.  D.  225  [af 
firmed,  without  opinion,  Herbert  v,  tnaur- 
ance  Co.,  68  0.  S.  687]. 

The  condition  written  into  a  policy  of  in- 
surance against  accident  or  injury,  that  "the 
actual  payment  of  the  respective  premiums 
on  the  date  when  due  or  within  seven  days 
thereafter,  whether  the  insured  is  entitled 
to  indemnity  at  the  time  or  not,"  is  a  con- 
dition precedent  to  the  renewal  of  the  policy 
for  another  term  and  against  future  injury, 
and  not  a  condition  precedent  to  the  pay- 
ment of  indemnity  by  the  company  for  in- 
juries sustained  after  the  payment  of  one 
premium  and  before  the  next  premium  fell 
due:  Smith  V.  .4«8iironce  Co.,  12  0.  X.  P. 
(N.8.)  97,  22  O.  D.  (N.P.)  763. 

If  a  covenant  in  a  policy  of  accident  in- 
surance provides  thai  the  insured  i»  not  to 
be  paid  for  an  injury  unless  he  continues  the 
policy  in  force  after  the  aiccident.  such 
covenant  is  invalid:  Smith  T.  Atturance  Co., 
18  O.  N.  P.  (N.S.)  97,  22  O.  D.  (N.P.)  763. 

C.  Rise. 

An  injury  which  is  caused  by  a  fall  due 
to  a  temporary  or  unexpected  physical  dis- 
order, is  violent,  external  and  nccidental. 
within  the  meaning  of  such  words  in  an  in- 
surance policy;  Casualty  Co.  v.  Bird,  18  O. 
C.  C.  488,  10  O.  C.  D.  211. 


The  fact  that  the  deceased  complained  of 
feeling  faint  immadlately  before  the  acci- 
dent, does  not  show  that  the  fall  which  re- 
sulted in  death  was  due  to  vertigo:  CatuaUp 
Co.  V.  Bir4,  18  0.  C  C.  4S8.  10  O.  C.  D. 
211. 

A  clause  avoiding  a  policy  of  accident  in- 
surance for  a  false  or  incorrect  statement 
of  the  weekly  earnings  of  the  assured,  is  ap- 
plicable only  to  the  weekly  indemnity  to 
which  the  assured  would  be  entitled  in  case 
of  an  injury  which  incapacitates  him  from 
following  his  vocation,  and  not  to  an  in- 
jury resulting  in  dea^:  Insurance  Co.  t. 
Leibut,  8  O.  C.  G.  (N.S.)  201,  18  O.  C.  D. 
700. 

In  an  action  for  recovery  for  death  under 
a  policy  of  accident  insurance,  containing 
the  provision  that  the  company  insures 
against  death  resulting  from  injuries  alone. 
Uie  judgment  against  the  company  will  not 
be  reversed  for  failure  to  allege  in  the  peti- 
tion that  death  was  nnsed  solely  by  the 
accident,  where  the  answer  affirmatively  al- 
leges another  cause,  thereby  presenting  that 
issue:  Inaurance  Co.  v.  Leibua,  8  O.  C.  C. 
(N.S.)  201,  18  O.  C.  ».  700. 

The  term  "voluntary  exposure  to  unneces- 
sary danger."  in  an  accident  policy,  does  not 
embrace  every  exposure  of  tlie  assured  that 
might  have  been  avoided  by  the  exercise  of 
due  care  on  his  part.  It  relates  to  dangers 
bf  a  substantial  character  of  which  the  as- 
sured at  the  time  nad  knowledge,  and  to 
which  he  purposely  and  consciously  exposed 
himself,  intending  at  the  time  to  assiune  all 
the  risks:  Accident  Aasociation  v.  Bubb^l, 
56  O.  8.  518,  IV  Longsdorfs  Notes,  61)6. 

Death  caused  by  accidental  drowning  is 
death  "through  external,  violent  and  acci- 
dental means,"  within  the  meaning  of  the 
stipulation  of  an  accident  policy  which  gives 
indemnity  against  death  by  such  menus: 
Accident  Aasociation  v.  Hubbell,  56  O.  S. 
516.  IV  Longsdorf's  Notes,  696. 

A  proviso  exempting  the  company  from 
liability  in  the  event  of  an  accident  due  to 
an  "unnecessary  or  negligent  exposure  to 
obvious  dangers,"  does  not  include  voluntary 
exposure  to  a  necessary  danger  or  involun- 
tary exposure  to  an  unnecessary  danger;  and 
if  the  accident  was  one  as  to  the  etrcom- 
stances  of  which  fair-minded  persons  may 
differ,  a  finding  against  the  company  should 
not  be  disturbed:  Inaurance  Co.  v.  Oulidt, 
I  O.  C.  0.   (N.S.)   477,  15  O.  0.  D.  395. 

Drowning  while  swimming  is  an  accidental 
death  through  outward  force  and  accidental 
means:  Insurance  Co.  v.  Jordan  (latter  re- 
port best),  6  Dec.  Rep.  1145,  10  Am.  L.  Ree. 
625;  8  Dec.  Rep.  313,  7  BuU.  71. 

Under  a  policy  which  contains  a  provision 
that  the  insurance  company  is  not  liahtr 
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for.  death  caused  by  harnia,  the  insurance 
cttmpaoy  is  liable  where  an  accident  for 
which  the  insurance  company  would  be  liable 
resulted  in  hernia  from  which  the  insured 
died:  Miner  v.  Insurance  Co.,  2  0.  N.  P. 
103.  3  O.  D.  {VCP.)  289. 

An  accident  insurance  company,  relying  on 
th«  exemption  elause  in  its  policy,  must 
show  by  a  prqionderaiiee  of  evidence  that 
the  Insiursd  unnecMiarily  and  volnntarily  ex- 
posed himself  to  a  known  dangn,  raulting 
la  the  aoeident  on  aoeount  of  which  suit  is 
brought:  Inauranoe  Co.  t.  Gvlieh,  I  O.  C. 
C  (N.8.)  477,  Ifi  O.  C.  D.  395. 

Xxeeption  olause  In  an  accident  insurance 
polUsy  should  be  construed  with  fair  strict- 
nesii  against  the  company;  but  Uiere  should 
he  no  strained  or  unnatural  eonstruetion  put 
upon  the  acts  of  the  insured  to  save  them 
from  coming  within  the  meaning  of  such 
elause:  Hvaton  t.  Inaunmoe  Co.,  66  O.  S. 
246,  IV  Lov^orfs  Notes,  006. 

An  accident  policy  contained  this  «cep- 
tion:  "This  insurance  does  not  cover  enter- 
ing 01  trying  to  enter  or  leave  a  moving 
conveyance  using  steam  as  motive  power." 
The  insured  waa  walking  nlong  a  railroad 
track,  the  ground  being  slippery  and  icy, 
when  a  freight  train  overtook  him,  going 
slowly,  and  it  occurred  to  him  that  he  would 
step  on  the  caboose  and  ride,  and  as  he  was 
about  to  step  on  but  before  he  had 
touched  the  car,  he  slipped  and  fell,  and 
his  left  foot  wsb  crushed  by  the  hind  wheels. 
It  was  held  that  what  he  did  after  the 
purpose  to  step  on  the  car  caused  him  to 
change  his  conduct  from  that  of  walking 
along  the  track,  to  that  of  making  prepara- 
tion to  step  on  the  car,  was  within  the  ex- 
ception, whether  he  had  caught  hold  of  the 
car  or  not:  Huaton  v.  Insurance  Co.,  66  0. 
8.  246.  IV  Longsdorfs  Notes,  905. 

An  accident  insurance  policy,  after  pro- 
viding for  indemnity  for  accidental  injuries 
resulting  in  disability,  loss  of  time  from 
labor,  etc.,  contains  the  further  stipulation 
that  "if  death  results  solely  from  such  in- 
juries within  ninety  days,  the  said  company 
will  pay  the  principal  sum  of  Ave  thousand 
dollars  to  the  beneficiary,  if  living;  and  in 
the  event  of  the  death  of  said  beneficiary 
before  the  death  of  the  insured,  to  the  exec- 
utors, administrators  or  assigns  of  the  in- 
sured." The  policy  contains  the  further  pro- 
vision, that  it  is  issued  and  accepted  on  cer- 
tain conditions,  one  of  which  is,  that  "this 
insurance  does  not  cover  in  event  of  accident 
or  death,  loss  of  limb  or  sight,  or  dissJiility, 
resulting  wholly  or  partly,  directly  or  is- 
directly.  from  bodily  or  mental  infirmity,  or 
disease  in  any  form,  proximate  or  contrib- 
utory, as  a  primary,  secondary  or  final  cause 
of  SMident,   injury  or  death;    *    *  *," 


While  said  policy  was  in  full  force,  and  the 
insured  was  not  afflicted  with  any  known 
physical  or  mental  infirmity,  he  uninten- 
tionally and  accidentally  sustained  a  cut  or 
scratch  on  the  index  finger  of  his  left  hand 
from  which  blood  at  once  issued,  through 
which  wound  and  coincident  therewith,  it 
beoame  so  infected  that  blood  poisoning  was 
at  once  introduced  into  the  circulatory 
system  of  th^  insured  from  the  effects  of 
which  be  died  within  five  days  of  the  acci- 
dental injury.  It  was  held  that  the  death 
was  not  witiiin  said  exception,  and  the  in- 
surance company  is  liable:  Rheinheimer  v. 
Insurawe  Co.,  77  O.  S.  360,  IV  Longsdorfs 
Notes,  1033  [distinguishing  Insurance  Co. 
V,  Domey,  68  O.  8.  161,  IV  Ltmgsdorfs 
Notes.  940]. 

VnAa  a  policy  whieh  insures  i^inst 
accidents  and  provides  that  the  insurance 
company  shall  not  be  liable  on  aooount  of 
the  death  of  the  insured  which  results  wholly 
or  partly  from  infirmity  or  disease,  Uie  in- 
surance company  is  not  liable  where  the 
insured  dies  by  reason  of  rupture  of  the 
stomach,  the  coat  of  the  stomach  having  been 
weakened  at  that  point  a  gastric  ulcer 
which  had  partially  healed,  and  the  insured 
having  over-exerted  himself  by  lifting  a 
heavy  stone.  In  such  a  case  G.  C,  H  0391 
and  0302  do  not  apply:  Insurance  Co.  v. 
Domejf,  68  0.  S.  161,  IV  Ijongsdorfs  Notes, 
940. 

A  stipulation  in  an  accident  insurance 
policy  limiting  the  liability  of  the  company 
to  a  death  resulting  from  accident  alone  is 
not  invalid:  Insurance  Co.  v.  Domey,  68  0. 
S.  ISl,  IV  Longsdorfs  Notes,  940. 

Where  an  accident  insurance  policy  excepts 
from  among  the  risks  assumed  by  it  bodily 
injury  or  death  resulting  from,  "gas  in  any 
form  or  manner,"  such  exception  applies  to 
any  death  caused  by  gas,  however  it  may  be 
introduced  into  the  human  system  whether 
by  the  voluntary  and  intelligent  act  of  the 
insured,  or  by  bis  involuntary  and  uncon- 
scious act.  Accordingly,  no  recovery  can  be 
had  upon  a  policy  containing  such  excep- 
tion where  the  death  of  the  insured  was 
caused  by  the  inhalation,  during  sleep,  of 
gas  escaping  from  a  broken  pipe  of  a  natural 
gas  stove:  Trone  T.  Assurance  Co.,  13  O. 
D.  {N.P.)  298. 

A  death  which  ensues  from  the  uncon- 
scious inhalation  of  poisonous  gas  is  effected 
through  "external,  violent  and  accidental 
means"  within  the  meaning  of  an  accident 
insurance  policy  insuring  a  person  against 
bodily  injuries  or  death  effected  throiigh 
external,  violent  and  accidental  means : 
Trone  v.  Insurance  Co.,  13  0.  D.  (N.P.)  298. 

A  condition  in  an  accident  insurance  pol- 
tliat  the  poli^  "shall  not  extend  to  re* 
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cover  injuries,  whether  fatal  or  disabling,  of 
which  there  is  no  visible  mark  upon  the 
body,"  presents  a  question  of  evidence  and 
not  of  law,  and  a  provision  of  this  character 
will  not  be  enforced  where  the  tendency 
would  be  to  stifle  the  course  of  justice. 
Accordingly,  in  an  action  upon  an  accident 
insurance  policy,  where  the  death  of  the  in- 
sured was  the  effect  of  the  involuntary  in- 
halation of  poisonous  gas,  all  the  facta  and 
circumstances  attending  the  death,  includ- 
ing the  condition  of  the  I>ody  when  found, 
must  be  submitted  to  the  jury,  and  it  is  for 
them  to  determine  whether  or  not  the  death 
was  accidental  within  the  general  intent  there- 
of, without  giving  a  special  weight  to  the 
presence  or  absence  of  visible,  external 
marks  upon  the  body:  Trone  T.  Assuronoe 
Co.,  13  O.  D.  {N.P.)  298. 

Where  death  was  caused  by  an  accidental 
orerdoie  of  morphine  taken  for  stomach 
trouble  and  the  policy  excluded  recovery  for 
injury  or  deatii  without,  "external  and  visible 
sign  upon  the  body"  or  "by  the  taking  of 
poison/'  a  verdict  ordered  for  the  company 
was  sustained  by  the  supreme  court:  Batch- 
elor  T.  Aeoidmt  Asaooiationf  34  BulL  239 
[without  opinion  in  supreme  court]. 

Disappearance  from  ship  in  mid-ocean  Is 
within  the  risks  assumed  by  an  accident 
policy,  insuring  against  the  death  from 
bodily  injury,  effected  through  external, 
violmt,  and  accidental  means:  insurance  Co. 
V.  Rotoh,  3  O.  C.  C.  (N.S.)  156,  13  O.  O. 
D.  401. 

A  policy  giving  a  weekly  indemnity  for 
injury  and  $3,000  for  loss  of  one  entire  hand 
and  one  foot,  or  two  entire  hands,  or  two 
entire  feet,  can  not  be  read  as  if  and  meant 
or;  accordingly,  if  one  hand  is  lost  only  the 
weekly  indemnity  and  not  the  $3,000  is  due: 
Omtry  v.  Insurance  Co.,  6  0.  N.  F.  331,  6 
0.  D.  (N.P.)  114. 

Under  an  accident  insurance  policy  which 
insures  against  accidental  means,  the  insur- 
ance company  is  liable  if  the  insured  dies 
from  dilation  of  the  heart  caused  by  taking 
a  cold  plunge  bath  after  a  horsebaick  ride: 
Casualty  Co.  v.  Johnson,  16  O.  C.  C 
8.)  613,  24  0.  C.  D.  76. 

D.   Neguoencb  of  Insubed. 

Accidental  as  used  in  a  policy  of  accident 
insurance  is  used  in  the  popular  sense  as 
meaning  happening  by  chance  or  taking  place 
unexpectedly:  Casualty  Co.  v.  Johnson,  15 
0.  C.  C.  (N.S.)  513,  24  O.  C.  D.  76.  ■ 

The  term  "voluntary  exposure  to  un- 
necessary danger,"  in  an  accident  policy, 
does  not  embrace  every  exposure  of  the 
assured  that  might  have  been  avoided  by 
the  exercise  of  due  care  on  his  part.  It 


relates  to  dangers  of  a  substantial  character 
of  which  the  assured  at  the  time  had  knowl- 
edge, and  to  which  he  purposely  and  con- 
Bciously  exposed  himself,  intending  at  tlie 
time  to  assume  all  the  risks:  Aecidmt 
Association  t.  Hubhell,  56  O.  8.  519,  IT 
Longsdorfs  Notes,  606. 

Where  a  traveling  salesman  who  holds  aa 
accident  policy  issued  to  him  as  such  sales- 
man, is  confronted,  while  in  pursuit  of  hit 
business,  with  possible  danger  because  of  a 
slough  in  a  public  road  on  his  regular  lint 
of  travel,  over  which  he  has  passed  twice  a 
year  for  thirteen  years,  and  makes  inquiry 
of  other  men  living  in  the  vicinity  aa  to  the 
existence  of  danger  at  the  time,  and  reeeiTCB 
opinions,  some  eq)res8ing  fears  of  danger 
and  others  to  the  contrary,  and  acting  oo 
his  own  judgment -formed  from  such  opinions 
and  from  hU  previous  knowledge,  and  froa 
appearances  at  the  time,  in  good  faith  eon- 
eludes  that  thcare  is  no  danger  to  Us  Iif> 
in  crossing  and  attempts  to  cross,  and  ii 
accidentally  drowned,  such  attempt  Is  not  a 
"voluntary  exposure  to  unnecessary  danger" 
within  the  meaning  of  the  policy:  AaeUeat 
AuooiaiUm  T.  BubheU,  56  O.  &  516,  17 
Longsdorf s  Notes,  6B6. 


K  NonOB. 

The  proofs  of  death  need  not  give  every 
detail  of  the  accident.  It  is  sufDcioit  if  tin 
manner  of  death  is  shown  with  snflldait 
certainty:  Accident  Co,  v.  Card,  13  O.  C.  C. 
164,  7  0.  C.  D.  504  [afBrmed,  without  opinion, 
Accident  Co.  T.  Cord,  60  O.  8.  683]. 

Whether  immediate  notice  has  been  given 
is  a  question  of  fact  for  the  jury:  Aeetdoitt 
Co.  v.  Card,  13  O.  C.  C.  164,  7  O.  C.  D.  604 
[affirmed,  without  opinion,  Accident  Co,  T. 
Card,  60  O.  S.  583J. 

The  fact  that  the  beneficiaries  und^  a 
policy  of  accident  insurance  did  not  know 
of  its  existence  until  four  months  after  the 
death  of  the  insured  excnaes  compliance  with 
a  provision  which  requires  the  giving  of 
immediate  notice:  Accident  Co.  v.  Cttrd,  13 
O.  G.  C.  164,  7  O.  C.  D.  604  [affirmed,  with- 
out opinion,  in  Aoeident  Co.  T.  Cord;  60  O. 
S.  683]. 

An  accident  policy  required  iromediB.te 
notice  by  the  assured  or  his  physician,  and 
particulars  in  ten  days  from  the  time  of 
accident — the  assured  had  lost  his  eyes  and 
for  several  weeks  was  delirious.  It  was  held 
that  immediate  notice  is  in  time,  if  given 
with  due  diligence  under  all  the  facts,  and 
the  particular  notice  within  ten  days  is 
excused  by  tbe  assured's  delirium:  Indemnity 
Co.  T.  Fletcher,  5  O.  C.  C.  633,  3  O.  C.  I>. 
308. 
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An  accident  policy  required  immediate 
notice,  with  full  particulars  and  proofs  with- 
in seven  months  and  actiou  within  a  year 
from  tbe  accident.  Insured  fell  on  an  icy 
sidewalk,  and  in  two  days  died.  The  asaured 
made  every  effort  to  find  some  one  who  saw 
the  fall,  but  did  not  find  out  that  it  was 
accidental  until  thirteen  months,  and  then 
sent  notice,  but  the  company  said  proofs 
would  be  useless,  as  it  was  not  liable,  and 
action  was  begun.  It  was  held  that  defend- 
ant is  entitled  to  judgment.  (1)  The  notice 
was  not  immediate  nor  in  a  reasonable  time. 
(2)  The  want  of  proofs  in  time  was  not 
waived,  for  the  statement  showed  an  intent 
to  insist  on  the  condition.  (3)  The  action 
was  not  bc^n  in  tbe  stipulated  tim«:  Cold- 
kam  T.  /wwwios  Co..  2  O.  K.  P.  368,  2  0. 
D.  (K.P.)  814. 

"Immediate  written  notice"  in  such  stipu- 
lation means  written  notice  within  a  reason- 
able time  under  the  circumstances  of  tbe 
case;  and  where  the  facta  are  not  disputed, 
what  is  a  reasonable  time  is  a  question  of 
law:  Insurance  Co.  v.  Myers,  62  O.  8.  520, 
IV  Longsdorf's  Notes,  841. 

In  a  policy  which  insures  against  loss 
from  liability  to  employes  of  the  insured 
who  may  accidentally  sustain  bodily  injury 
while  in  the  employ  of  the  insured,  "under 
circumstances  which  shall  impoae  upon  tbe 
insured  a  common  law  or  statutory  liability 
to  such  employes  by  reason  thereof,"  a  stipu- 
lation as  follows:  "Immediate  written  notice 
shall  be  given  this  company  of  any  accident 
and  of  all  alleged  injuries,  together  with 
copies  of  all  statements  made  by  employes, 
and  all  other  information  in  possession  or 
knowledge  of  the  insured  in  any  way  relat- 
ing to  such  accident  or  liability  therefor," 
is  of  tbe  essence  of  the  contract  and  can  not 
be  waived  by  an  agent  of  the  company  with- 
out authority  therefor:  Insuramee  Co.  v. 
Myers,  62  0.  S.  620.  IV  Longsdorf's  Notes, 
841. 

A  stipulation  that  immediate  notice  of  an 
accident  must  be  given  to '  the  insurance 
company  can  not  be  waived  by  the  agent, 
when  the  policy  contains  a  provision  that 
"no  agent  has  authority  to  waive  or  alter 
anything  in  this  poliqr  contained":  /nsur- 
once  Co.  v.  Meyers,  02  0.  S.  620,  IV  Longs- 
dorrs  Kotes,  841. 

"Immediate  notice"  was  required  by  an 
employer's  indemnity  policy  of  an  accident 
or  notice  of  a  claim.  An  employe  was 
injured,  but  this  was  not  known  to  tbe 
employer  until  four  and  a  half  mouths  after- 
wards by  an  action  for  damages,  and  notice 
was  then  given  to  the  insarer.  It  was  held 
that  immediate  means  in  a  reasonable  time 
under  the  cinnimstanees.  and  is  a  question 
for  the  jury,  and  it  is  error  to  sustain  a 


demurrer  to  the  petition:  Crone  t.  Insurance 
Co.,  3  O.  N.  P.  318,  4  0.  N.  P.  309,  6  O.  D. 
(N.P.)  118  lafiBrmed,  without  opinion,  /n- 
svrance  Co.  v.  Crane,  69  O.  S.  617]. 

Tbe  fact  that  the  local  agent  of  the  insur- 
ance company,  who  had  issued  the  insurance 
policy,  heard  of  tbe  death  of  the  insured  by 
accident  does  not  of  itself  amount  to  notice 
to  tbe  insurance  company:  Accident  Co.  T. 
Card,  13  0.  C.  C.  164,  7  0.  C.  D.  604 
[affirmed,  without  opinion,  in  Aoeidmt  Co.  T. 
Card,  60  O.  S.  683]. 

If  the  insured  is  injured  so  that  he  is 
unconscious  or  delirious  for  a  considerable 
time  after  the  accident,  snob  physical  con- 
dition on  his  part  excuses  delay  in  giving 
notice:  Indemnity  Co.  T.  Fletcher,  S  O.  0. 

C.  633,  3  O.  C.  D.  308. 

The  fact  that  the  insured  did  not  advise 
any  one  of  the  existence  of  an  oceident  insur- 
ance policy  does  not  amount  to  n^ligenee; 
and  ignorance  of  the  existence  of  sudi  poUqr 
is  therefore  an  excuse  for  the  failure  of  Uie 
beneflciariea  to  give  immediate  notice:  Aaoi' 
dent  Co.  v.  Conl,  13  O.  C.  C.  154,  7  O.  G. 

D.  604  [affirmed,  without  opinion,  in  Accident 
Co.  T.  Cord,  60  0.  8.  683]. 

Evidence  that  proofs  of  loss  were  placed 
in  a  sealed  envelope,  directed  to  the  insur- 
ance company  at  ito  home  office,  and  that 
the  envelope  was  thereafter  placed  in  the 
hands  of  the  local  agent  of  the  company, 
with  no  proof  that  it  was  ever  deposited 
in  the  mail,  is  not  sufficient  to  meet  the 
requirement  of  the  policy  that,  within  twenty 
days  from  the  happening  of  the  accident, 
proofs  of  loss  must  be  filed  with  the  company 
or  furnished  in  due  form  at  ito  home  office, 
and  in  such  a  case  a  motion  to  arrest  the 
case  from  tbe  jury  should  be  sustained: 
Insurance  Co.  v.  Bamea,  15  0.  C.  G.  (N.8.) 
407. 

Xn.  HEALTH. 

In  a  policy  providing  for  sick  beneftte,  a 
clause  reading  that  to  constitute  total  dis- 
ability the  insured  must  be  "strictly,  neces- 
sarily and  continuously  within  the  house 
and  there  regularly  and  personally  attended 
by  a  legally  qualified  physician,"  does  not 
\mt  recovery  by  an  insured  who,  under  the 
advice  of  his  physician,  went  out  for  air 
and  to  his  physician's  office  for  treatmmit: 
Aaturance  Co.  v.  Dickson,  16  O.  C.  G.  (NJB.) 
228. 


Xin.   FIDELITT  INSURANCE. 

A.  What  GoNSTmrm  CoimtAOT. 

A  contract  whereby  a  bonding  company 
agrees  in  consideration  of  a  premium  to  sign 
the  official  bond  of  another  is  a  contract  of 
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influrance:  Bryant  v.  Bondimg  Co^  77  O.  B. 
00,  IT  Longsdorf's  Kot«8.  1030. 

B.   PowEB  or  Lboislatdbb  to  Reoulatb. 

The  act  of  the  general  assembly  entitled 
"An  act  to  amend  R.  8.,  1 3641c,  relating 
to  the  giving  of  surety  bonds,"  passed  April 
20,  1904  (97  T.  182),  was  held  to  be  un- 
constitutional and  void,  being  in  violation 
of  article  1,  iS  1  and  2  of  the  constitution 
in  that  it  rendered  certain  official  bonds 
invalid  unless  signed  by  a  surety  company: 
tttate,  em  tel.,  V.  Rohint,  71  O.  8.  273.  IV 
Ix>ngedorf's  Notes,  982. 

See  to  the  same  effect,  HauntM  v.  Lamnutn, 
Z  0.  N.  P.  (N.8.)  405,  15  O.  D.  (N.P.)  64. 

Q.  C,  1  9571  is  a  reasonable  and  valid 
exercise  of  the  police  power  of  the  state: 
McKi$$on  V.  Wright,  15  O.  D.  (N.P.)  106. 

C.  AOENTS. 

When  a  policy  contains  a  stipulation  that 
"no  agent  has  authority  to  waive  or  alter 
anything  in  this  policy  contained,"  and  the 
same  is  accepted  by  the  insured,  it  is  both 
notice  to  and  an  agreement  by,  the  Insured 
that  an  agent  has  no  authority  to  waive  or 
alter  anything  contained  in  the  policy: 
Insurance  Co.  v.  Jfyers,  62  0.  8.  629,  IV 
Ixjngsdorf's  Notes,  841  [approving  and  fol- 
lowing Insurance  Co.  v.  ffooh,  02  O.  8.  266, 
IV  Longsdorf's  Notes,  832]. 

D.  MlSBEPBESENTATION. 

Written  statements  made  by  a  corporation 
accompanying  an  application  to  a  bonding 
company  for  a  bond  guaranteeing  the 
honesty  of  employes,  which  statements  relate 
to  the  past  conduct  of  such  employes  in  their 
service  as  such,  and  are  intended  to  and  do 
enter  into  the  contract  and  become  the 
inducement  in  part  for  the  issuing  of  the 
bond,  are  in  the  nature  of  warranties,  and 
their  falsity  in  any  material  particular  will 
defeat  recovery  on  the  bond  for  the  delin- 
quency of  such  employe:  Livingston  v. 
Fidelity  Co.,  76  O.  S.  253,  IV  Longsdorf'a 
Notes,  1024  [affirming  Livingston  T.  Fidelity 
Co.yl  0.  C.  C.  (N.S.)  86,  17  0.  C.  D.  662]. 

In  an  application  to  a  fidelity  and  guaranty 
company  for  an  indemnifying  bond  guarantee- 
ing the  faithful  performance  of  duty  by  an 
agent  of  a  company  requiring  the  bond,  an- 
swers to  questions  as  to  the  agents  having 
previously  made  application  to  another 
indemnity  company  and  as  to  whether  the 
same  was  refused,  etc.,  are  material  and 
vital,  being  representations  vlth  respect  to 
matters  about  which  the  defendant  company 
had  a  right  to  be  Informed  as  affecting  the 
liacard  involved  in  saving  the  bond.  False 


answers  to  such  questions  by  the  applicut, 
and  with  knowledge  thereof  by  the  party 
for  whose  benefit  the  bond  is  required,  render 
the  same  invalid:  Bttildtajr  <C  Loam  Co.  T. 
Fidelity  Co.,  3.  0.  C.  0.  (N.S.)  385,  13  O.  a 
D.  243. 

Represmtations  by  an  employer  applying 
for  a  bond  securing  him  against  loss  through 
larceny  or  embezzlement  of  a  bookkeeper, 
that  the  said  bookkeeper's  aoooonta  were 
audited  on  a  certain  day  and  were  foond 
correct  in  every  particular,  amount  to  a 
warranty  as  to  the  correctness  of  said  ac- 
counta,  and  in  a  subsequent  action  upon  the 
bond  a  plea  of  good  faith  in  makings  such 
representations,  with  the  explanation  that 
prior  embezzlements  were  concealed  by  said 
bookkeeper  by  means  of  fraudulent  entries 
and  were  not  known  at  the  time  the  reprc- 
sentations  as  to  his  fidelity  were  made,  is 
d«nurrable  where  the  bond  provides  tiiat 
"if  there  is  any  statement  made  by  the 
employer  that  is  false  the  bond  shall  be 
void":  JiegUr  T.  crwnmty  Co.,  10  O.  N.  P. 
(N.8.)  601,  23  O.  D.  (K.P.)  98  [cinmit 
court  reversed  without  opinitm  in  Legler  t. 
Guaranty  Co.,  88  0.  S.  — ]. 

E.    Risks  lNCLin)ia>  in  Polict. 

Where,  in  a  suit  upon  a  bond  executed  to 
a  loan  company  guaranteeing  the  honesty 
of  an  employe,  it  appears  that  it  was  stip- 
ulated in  the  application  for  such  bond  that 
the  duties  of  such  employe  are  to  receive 
and  deposit  all  moneys  received  by  the 
company,  to  indorse  cliecks  for  deposit  only, 
and  not  authorized  to  sign  checks  or  accept 
drafts,  or  pay  out  on  account,  with  no 
authority  to  withdraw  money,  and  the  ob- 
ligation of  the  bond  is  to  make  good  any 
loss  occasioned  by  the  fraud  or  dishonesty 
of  Bucli  employe  in  connection  with  his  duties 
as  specified,  and  the  bondsman  not  to  be 
liable  for  other  than  the  personal  acts  of 
such  employe  within  the  direct  scope  of 
liis  specified  duties,  the  bondsman  will  not 
be  held  for  the  dishonesty  of  such  employe 
in  inducing  the  loan  company  to  accept  a 
loan  to  a  fictitious  person,  on  fletitions 
security,  and  procuring  the  money  from  the 
bank  where  moneys  of  the  company  are  on 
deposit,  on  a  check  issued  by  the  company 
in  the  name  of  such  iletitious  borrower,  by 
forging  his  name  upon  the  ehedc:  Ltvm^ 
ton  T.  FideUty  Co.,  78  0.  B.  253,  lY  iM^ph 
dorfs  Notes,  1024  [affirming  Ltvfytgston  T. 
Fidelity  Co.,  7  0.  C.  a  (N.B.)  66,  17  O.  a 
D.  662]. 

A  bonding  company  will  not  he  heard  to 
complain  that  the  plaintiff  owners  did  not 
retain  until  the  completion  of  tbe  contract 
the  percentage  stipulated  therein,  where  tiie 
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pi^meiite  were  made  to  the  person  desig- 
nated the  surety  company  to  complete 
the  work:  Monfort  t.  Surety  Co.,  11  0.  N. 
P.  (K.S.>  626,  22  0.  D.  (NJ.)  22. 


XIV.   MUTUAL  INSURANCE  COMPANIES 
OTHER  THAN  UFE. 

A.    LZABZUTT  or  ^SXMBBB. 

Suit  was  brought  by  the  Medina  County 
Mutual  Fire  Insurance  Company  to  recover 
the  amount  of  a  certain  aaseaament  made 
upon  the  premium  notes  of  the  plaintiffs 
in  error.  A  former  suit,  between  the  same 
parties,  to  recover  for  other  asaesBments 
made  upon  the  same  notes,  had  been  com- 
promised by  the  payment  of  those  assess- 
ments, the  cancellation  of  the  policies  of 
plaintiffs  in  error,  and  the  surrender  of  their 
premium  notes,  by  the  order  of  the  com- 
pany's board  of  directors.  By  the  terma 
of  the  charter  of  the  company,  each  mem- 
ber was  entitled  to  have  his  premium 
notes  surrendered  to  him  at  the  expi- 
ration of  his  term  of  insurance,  upon  pay- 
ment of  his  share  of  losses  and  expenses 
to  that  time;  or  upon  alienation  of  the 
propoiy  insured,  surrender  of  his  policy, 
and  like  payment  of  his  share  of  losses  and 
expenses;  or  upon  payment  of  the  whole  of 
his  premium  notes  and  surrender  of  his 
policy.  The  charter  directed  that  the  board 
of  directors  should  "superintend  the  concerns 
of  said  company,  and  have  the  management 
of  the  funds  and  property  thereof,  and  all 
matters  and  thipgs  thereto  relating."  It 
was  held  that  the  directors  of  the  com- 
pany had  power  to  compromise  the  form^ 
suit,  by  canceling  the  policies  and  surrender- 
ing the  premium  notes,  and  that  the  terms 
of  settlemrait  in  that  ease  were  such-  as  to 
constitute  a  defense  against  assesnnents 
subaequentfy  made  upon  the  same  notes  on 
account  of  losses  sustained  prior  to  the 
settlement:  Wadaicorth  Y.  Davit,  13  0.  S. 
123,  II  LongsdorTs  Notes,  601. 

If  a  pr«anium  note  has  been  cancelled  in 
good  faith  because  the  Insurance  company 
objected  to  the  risk,  the  maker  of  such  note 
can  not  thereafter  be  assessed  thereon  after 
the  insurance  company  has  become  insolvent: 
Manafield  t.  Furniture  Co.,  12  O.  C.  0.  222, 
4  0.  C.  D.  473  [affirmed,  without  opinion, 
Manafleld  t.  Furniture  Co.,  36  BulL  180]. 

After  the  expiration  of  the  period  of  insur- 
ance and  after  the  policy  has  been  sur- 
rendered and  the  pr^ium  notes  therefor 
have  been  cancelled,  the  insured  is  not  liable 
for  subsequent  debts,  although  he  assumes 
liability  for  debts  incurred  while  he  was  a 
member:  WUheltn  v.  Parker,  17  0.  C.  C. 
234,  9  0.  C.  D.  724. 


Although  the  propoiy  which  is  insured 
has  been  destroyed  and  the  insunwce  has 
been  paid,  the  person  who  took  out  snch 
insurance  still  assumes  liabilify  as  a  mem- 
ber of  a  mutual  fire  insurance  company  for 
his  share  of  the  losses  which  ooonrred  during 
the  period  of  his  insurance:  Mamafield  T. 
Boueton,  20  O.  C.  C.  662,  10  0.  C.  D.  807, 
35  Bull.  1S2  [affirmed,  without  opinion, 
Houston  V.  Mansfield,  58  0.  8.  600]. 

Cancellation  of  the  policy  and  return  of 
the  premium  note  will  not  absolve  the  mem- 
ber from  assessment  for  losses  incurred  diir- 
ing  membership,  even  had  the  policy  not  so 
stipulated;  Parker  v.  Paper  Co.,  3  O.  N.  P. 
207,  4  O.  D.  (N.P.)  250. 

An  assessment  made  by  a  receiver  on  the 
order  of  court  in  another  state  binds  all 
members  resident  or  non-resident,  though 
not  made  parties  as  to  the  necessity  of 
assessing.  The  court  is  successor  of  the 
directors  and  has  their  power.  This  does 
not  cut  off  such  defenses  to  the  assessment 
as  would  have  been  good  had  the  action  been 
on  the  contract  of  insurance,  e.  g.,  payment 
of  full  share  of  losses,  limitations,  etc; 
Parker  v.  Paper  Co.,  13  O.  N.  P.  207,  4 
O.  D.  (N.P.)  250. 

In  an  action  on  an  assessment  ordered  by 
court  to  be  made,  the  plaintiff  need  at  moat 
only  prove :  U )  The  incorporation  of  the  com-' 
pany.  (2)  That  a  poUoy  was  issued  to  defend- 
ant. (3)  Defendant's  mranbership  when  the 
losses  assessed  for  were  incurred:  Parker  T. 
Paper  Co.,  3  O.  N.  P.  207,  4  O.  D.  (N.P.) 
250. 

In  an  action  by  the  receiver  of  a  mutual 
fire  insurance  company  against  a  policy- 
holder to  recover  assessments  to  pay  liabili- 
ties incurred  during  the  time  the  policy  was 
in  force,  mere  irregularities  in  the  proceed- 
ings to  assess  will  not  avail  as  a  defense: 
Richards  v.  Hale,  1  O.  C.  C.  (N.8.)  181,  14 
O.  C.  D.  468. 

One  who  authorizes  the  making  out  of  a 
[Kilicy  of  insurance  to  be  delivered  to  a 
bank  to  hold  as  security  for  a  loan  to  him, 
and  the  policy  remains  in  the  possession  of 
the  bank  until  its  purpose  as  security  has 
been  subserved  and  an  assessment  has  been 
made  upon  it,  and  the  policy  is  thereafter 
held  by  the  owner  of  the  property  during  the 
remainder  of  its  term,  he  is  estopped  to  say 
that  he  did  not  know  its  contents,  but 
supposed  it  was  in  an  old  line  company: 
Richards  v.  Hale,  I  O.  C.  0.  (N.8.)  181, 
14  O.  C.  D.  468. 

The  proper  charge  to  a  jury  in  such  a  ease 
would  be  that  if  the  defendant  received  and 
held  the  policy  during  the  period  it  was  in 
force  by  its  terms,  he  waa  chargeable  with 
knowledge  of  its  contents  and  would  be  held 


Digitized  by  Google 


0S46 


nrauBAHOE  xrr. 


9846 


by  it:  Bicharda  v.  ffoto,  I  0.  C.  &  (N.B.) 
181,  14  O.  C.  D.  468. 

Id  the  absence  of  dirsct  claim  and  proof 
that  the  defendant  had  not  signed  the  con* 
stitution  of  the  mutual  compaiiy  issuing  the 
policy,  aa  required  by  statute,  the  presump- 
tion is  that  he  complied  with  this  require- 
mmt ;  and  if  he  had  not  signed,  the  fact  that 
he  accepted  the  insurance  and  received  its 
benefits,  would  estop  him  from  denying  thai 
he  did  not  sign:  Richard$  T.  Hale,  1  0.  0.  C. 
(N.S.)  181,  14  0.  C.  D.  408. 

An  action  to  recover  assessments  under  a 
mutual  insurance  company  is  barred  after 
six  years  from  denuind:  MUlt  v.  WMtmore, 
22  O.  C.  C.  467,  12  O.  C.  D.  338. 

The  makCT  of  a  premium  note  ia  liable 
thereon  even  thou^^  1^  the  agreement  of 
the  parties,  the  insuranee  is  not  in  force 
while  instailmenta  upon  premium  notes  are 
due  and  unpaid:  Inauranoe  Co.  T.  Sorter, 
4  Dec  Kep.  226,  1  Cler.  L.  Rep.  133. 

A  member  of  a  mutual  insuranee  company 
who  hM  had  the  benefit  of  the  insurance 
«an  not  set  up  fraud  as  a  defense  m  against 
the  rights  of  innocent  creditors  of  such 
insuranee  company:  MatufitM  T.  Ifooda,  11 
Dee.  Rep.  761,  29  BulL  111. 

A  member  of  a  mutual  insnraneo  company 
who  wishes  to  avoid  his  contract  on  the 
ground  of  fraud  must  act  promptly  before 
the  rights  of  creditors  have  intervened: 
Mmufield  v.  Ice  Co^  11  Dec.  Rep.  617,  28 
Bull.  113. 

A  member  of  a  mutual  insurance  company 
can  not  set  up  irregularities  of  organization 
or  failure  to  comply  with  the  charter  of  the 
insurance  company  as  a  defense  to  an  action 
by  the  insurance  company  to  recover  assess- 
ments on  the  premium  notes:  Insurance  Co. 
V.  Homer,  17  0.  407,  I  Longsdorf's  Notes, 
817;  Mansfield  v.  Woods,  11  Dec  Rep.  761, 
29  Bull.  111. 

One  who  accepts  a  policy  issued  by  a 
mutual  insurance  company  is  said  to  become 
a  member  thereby:  Mansfield  v.  Woods,  11 
Dec  Rep.  761,  20  Bull.  111. 

A  provision  in  a  policy  which  limits  the 
liability  of  the  members  to  five  times  the 
annual  cash  premiums  is  in  accordance  with 
the  provisions  of  O.  C,  I  9528 :  Mansfield  T. 
Woods,  11  Dec.  Rep.  761,  29  BuU.  111. 

The  provisions  of  G.  C,  {9538  do  not 
apply  to  mutual  insurance  associations  which 
are  organized  under  the  provisions  of  G.  C, 
H9593  to  9607:  Richards  T.  Swaim,  7  O. 
N.  P.  68,  9  O.  D.  (N.P.)  70. 

G.  C,  818623,  et  seg.  do  not  apply  to 
mutual  insurance  companies  since  they  are 
controlled  by  special  provisions,  Mutual  as- 
sociations are  controlled  by  the  provisions  of 
G.  C,  SS9603,  et  aeq.:  State  v.  fAve  Stock 
Co.,  38  O.  S.  347,  III  Longsdorf's  Notes,  074. 


B.  AlUHDKKHT. 

A  mutual  fire  insurance  company  can  not 
reserve  the  right  to  amend  its  constitution 
at  any  meeting  of  the  board  of  directors; 
accordingly  an  amendment  adopted  at  tho 
board  of  directors  to  the  ^eet  that  failure 
to  pay  assessments  for  sixty  days  shall  soa- 
pend  the  rights  of  the  poliey-h<^er  under  hia 
policy,  is  invalid:  Itmmmee  Oo.  v.  BocAsmm^ 
39  Bull.  384. 

C.  ASSESaUENTS. 

In  a  judicial  proceedii^  under  the  statute 
to  dissolve  a  mutual  Are  insurance  company 
and  to  wind  up  its  business  affairs,  to  which 
proceeding  the  corporation  is  a  party  defend- 
ant, the  court  is  authorized,  when  necessary, 
to  decree  an  assessment  upon  the  premium 
notes  emeuted  by  policy-holders  for  tiie  pur- 
pose of  paying  IiiU>ilities  of  the  company 
which  accrued  while  the  policies  and  pre- 
mium notes  were  in  force,  and  such  decree 
as  to  the  necessity  for,  and  the  amount  of 
the  assessment,  is  binding  upon  the  policy- 
holders, although  thty,  as  individuals,  were 
not  parties  to  the  proceedings  when  the  de- 
cree was  made.  In  respect  to  the  assess- 
ment and  the  necessity  therefore,  they  were 
represented  by  the  corpwation:  Siring  v. 
Rose,  76  O.  S.  366,  IV  Lmgsdorfs  Notes, 
1017. 

In  an  action  to  enforce  an  assessment 
made  by  the  court  upon  the  dissolution  of 
a  mutual  fire  insurance  company,  it  ia  not 
essential  to  the  liability  of  defendants  that 
they  were  policy-holders  wheai  the  assessing 
decree  was  made:  Sioing  v.  Rose,  76  O.  8. 
365,  IV  Longsdorfs  Notes,  1017. 

The  decree  of  the  supreme  court,  in  the 
action  for  ouster  of  the  Union  Mutual  Fire 
Insurance  Company  does  not  bar  any  stock- 
holder or  m^ber  from  questioning  his  lia- 
bility for  an  assessment  or  from  setting  up 
any  other  defense:  Swing  v.  Crane,  II  0.  C. 
C.  (N.S.)  297,  22  O.  C.  D.  616  [affirmed, 
without  opinion.  Swing  v.  Crane,  79  O.  S. 
461]. 

A  decree  of  the  supreme  court  classifying 
the  claims  of  creditors  against  a  dissolved 
insurance  company  and  ordering  assessments 
against  policy-holders  classified  according  to 
the  terms  of  such  policies,  does  not  fix  the 
liability  of  each  policy-holder  or  determine 
his  specific  defenses  or  claims:  Swing  v. 
Cultivator  Co.,  9  O.  C.  C.  (N.S.)  45,  19 
O.  C.  D.  365  [reversed,  without  opinion. 
Swing  v.  Cultivator  Co.,  77  O.  S.  610]. 

The  holding  in  Sinng  v.  Crane,  11  O.  C. 
C.  (N.S.)  297,  22  0.  C.  D.  616,  as  to  the 
defenses  a  member  of  a  mutual  insurance 
company  may  set  up  against  an  assessment 
does  not  apply  where  in  an  action  to  enforce 
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payment  of  an  assesement  the  member  has 
set  ap  such  defenses  as  he  had:  Leverone  v. 
Brovm,  12  O.  C.  C.  {N£.)  277,  22  O.  C.  D. 
722  [affirmed,  witbont  opinion,  Leverone  t. 
Brown,  82  O.  S.  448]. 

The  six  yean'  statute  of  limitatioaa  runs 
against  an  assessment  levied  on  a  policy- 
holder of  the  Union  Mutual  Fire  Insurance 
Company,  and  the  running  of  the  statute  is 
not  barred  by  the  approval  by  the  supreme 
court  of  a  second  assessment  against  the 
•ame  party,  when  it  cOTcra  the  same  liability 
as  the  first  assessment  with  prot>able  coats  of 
collection  added:  Btoing  v.  Crane,  11  O.  C.  G. 
{K.S.)  297,  22  O.  C.  D.  «18  [affirmed,  with- 
out opinion,  Bmng  t.  Crone,  79  O.  8.  401]. 

An  order  by  the  supreme  court  fixing  the 
elalsses  of  policy-holders  and  the  assessment 
against  each  **BUbject  to  any  defenae  which 
any  indiTidiial  member  may  have  to  show 
tiiat  he  is  not  liable,"  is  available  in  an 
action  by  the  receiver,  and  the  running  of 
the  statute  of  limitations  is  not  interrupted 
&y  the  action  the  supreme  court:  Mills 
T.  Whitmore,  22  O.  C.  C.  467,  12  0.  C.  D. 
338. 

G.  C.|  f  11222,  providing  a  six  years', 
limitation,  runs  against  an  assessment  for 
losses  sustained  by  an  insurance  company, 
and  begins  to  run  at  the  time  demand  is 
made:  MiUe  x.  Whitmore,  22  O.  C.  C.  487, 
12  0.  0.  D.  338. 

The  fact  that  the  organization  of  a  cor- 
poration is  irregular  or  that  its  charter  has 
not  been  complied  with  is  not  a  defense  to 
a  member  thereof  ns  against  the  insurance 
company  in  an  action  to  recover  assessments 
on  premium  notes:  In»urcmce  Co.  v.  Horner, 
17  0.  407,  I  Longsdorfe  Notes,  817. 

It  was  said  in  Ijimrance  Co.  v.  Hoeffler,  2 
O.  C.  C.  131,  1  0.  C,  D.  403,  that  an  exam- 
ination of  an  insured  under  oath  waived'  a 
clause  which  provided  that  the  policy  should 
be  void  if  the  insured  did  not  pay  any  as- 
sessment within  thirty  days  after  demand 
therefor;  but  this  was  reversed,  without 
opin  ion,  in  Ineuranee  Co.  v.  ffoeffler,  23 
Bull.  108. 

If  a  mutual  insurance  company  alleges 
that  it  made  an  assessment  which  was  not 
paid,  and  the  insured  denies  that  such  an 
assessment  was  made,  the  records  of  the 
insurance  company,  or  a  duly  examined  and 
proven  copy  thereof,  showing  the  action  of 
the  proper  authorities  in  makinf:^  the  as- 
sessment should  have  been  produced  or  the 
absence  thereof  properly  accounted  for:  In- 
surance Co.  V.  Bowersom,  6  0.  C.  C.  1,  3 
O.  C.  D.  321. 

Unless  rebutted  by  proof  to  the  contrary 
an  assessment  levied  at  a  meeting  of  the 
board  of  directors  and  officers  of  a  mutual 
insurance  company  for  payment  of  losses  and 


incidentals,  will  be  presumed  to  be  "neces- 
sary," within  lue  meaning  of  that  term  as 
used  in  the  policy  or  by-laws:  Crandall  v. 
Inaurance  Aasodation,  8  O.  N.  P.  632,  10 
O.  D.  (N.P.)  711  [affirmed,  without  opinion, 
Jneuranee  AuodaUon  T.  Crandall,  Si  O.  S. 
674]. 

Where  a  company  is  authorized  to  take 
a  cash  premium  in  lieu  of  a  deposit  note, 
the  cash  to  be  part  of  the  capital  for  pay- 
ment of  losses,  such  cash,  Hke  premium  notes, 
can  not  be  used  to  pay  prior  losses,  and 
assessments  on  the  notes  are  void  without 
first  exhausting  the  cash  funds:  Insurance 
Co.  v.  Woolen  Factory,  3  O.  S.  348,  11  Longs- 
dorfs  Notes,  34  [affirming  Insurance  Co.  t. 
Woolen  Factory,  1  Dec.  Rep.  577,  10  W.  L. 
J.  466]. 

Though  insured  has  ceased  to  be  a  member 
by  expiration  of  his  policy,  assessments 
levied  to  pay  prior  losses  are  prima  facie 
r^lfular,  the  same  as  upon  present  members: 
Davis  V.  Sharp,  2  Dec.  Rep.  197,  2  W.  L. 
M.  40. 

Inadequacy  of  an  assessment  to  pay  a  loss 
by  reason  of  inability  to  collect  from  some 
of  the  members  authorizes  a  d^ciency  as- 
aessment:  Davis  v.  Sharp,  2  Dee.  Rep.  197, 
2  W.  L.  M.  40. 

Inability  to  collect  by  reason  of  neglect 
of  the  officers  is  no  defense  to  the  second 
■asessment  as  to  present  memhwa,  for  it  is 
the  neglect  of  their  own  agents:  Dams  T. 
Sharp,  2  Dee.  Rep.  197,  2  W.  L.  M.  40. 

A  diTidend  may  be  deducted  by  a  mutual 
insurance  company  friMn  an  unpaid  assess- 
ment standing  on  the  books  against  a  mem- 
ber: Rhodes  T.  Insurance  Co.,  3  0.  C.  C. 
501,  2  O.  C.  D.  288  [affirmed,  without  opin> 
ion,  Rhodes  v.  In»vra»ce  Co.,  27  Bull.  160]. 
See  also  Gmpoeatiohb. 

Mutual  fire  insurance  being  affected  by 
a  decedent,  the  estate  is  liable  for  assesfl* 
ments  made  prior  to  bis  death  (G.  C. 
1 9588),  and  jointly  liable  with  the  heirs  for 
assenments  made  during  the  rest  of  the 
term  of  the  policy:  In  re  hones,  67  Bull. 
122.  See  also  Executobs,  Administkatobs 
Aini  Admtnibtbation  or  Estates. 

D.  RmwT. 

A  fire  insurance  company  organized  under 
a  special  charter  before  the  adoption  of  the 
present  constitution  is  subject  to  such  rea- 
sonable rq^lations  as  the  legislature  may 
prescribe  by  general  law,  and  the  public  good 
may  require;  such  regulation  serving  to  se- 
cure the  ends  for  which  the  company  was 
created,  and  not  being  repugnant  to  the 
franchises  and  privileges  granted  in  its 
charter:  State,  em  rel.,  v.  Insurance  Co.,  60 
0.  S.  252,  IV  Longsdorfs  Notes,  4S7  [af- 
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firmed,  in  Inaurance  Co.  v.  Ohio,  1S3  V.  S. 
446,  8  O.  F.  D.  207]. 

A  fire  ineurance  company  incorporated  by 
special  statute  will  not  be  exempt  from  a 
compliance  witb  the  requirements  of  G.  C, 
SI  9557,  9590  and  9691,  to  prepare  and 
deposit  annually  in  the  office  of  the  super- 
intendent of  insurance,  a  statement  of  its 
condition,  unless  such  exemption  appears  to 
have  beoi  clearly  granted  by  its  charter: 
Btat«j  ex  Tel.,  V.  InsvTance  Co.,  50  O.  S.  252, 
rV  Longsdorrs  Kotes,  497  [affirmed,  in  /n«ur- 
amoe  Co.  t.  Ohio,  153  U.  S.  446,  8  O.  F.  D. 
207]. 

A  special  statute  passed  before  the  present 
CMistitution  took  effect  Trhich  did  not  speeif- 
ioally  exempt  the  insurance  company  which 
It  incorporated  from  makii^  returns  to  tiie 
proper  state  officer,  does  not  exempt  it  from 
making  the  reports  to  the  superintendent  of 
insurance  or  other  state  officers  which  are 
required  by  law:  Insurance  Co.  T.  Ohio,  153 
U.  S.  446,  8  0.  F.  D.  207  [affirming  State, 
ex  Tel.,  V.  Insurance  Co.,  SO  O.  S.  252,  IV 
LongsdorPs  Notes,  497]. 

E.  POUCT. 

Under  G.  C,  S  9574  a  mutual  insurance 
company  must  use  the  word  "mutual"  in 
such  a  way  that  the  policy-holder  will  know 
that  he  is  becoming  a  member  of  mutual 
company;  but  where  the  policy  shows  upon 
its  face  that  it  is  in  a  mutual  company,  the 
policy-holder  can  not  set  up  the  defense  of 
fraud  as  against  creditors  of  the  company 
who  bare  extended  credit  to  the  company 
without  knowledge  of  euch  fraud:  Mansfield 
V.  Ice  Co.,  11  Dec.  Rep.  617,  28  Bull.  113. 

As  to  the  power  of  an  agent  of  a  mutual 
fire  insurance  company  to  waive  a  forfeiture 
of  a  policy  which  required  the  consent  of 
the  directors  to  the  sale  of  the  premises  by 
the  insured,  see  Insurance  Co.  Y.  Moloney, 
33  Bull.  147.  Decided  by  an  evenly  divided 
supreme  court. 

A  mutual  fire  insurance  company  issuing 
a  policy  without  the  word  "mutual"  con- 
spicuously printed  therein,  as  provided  by 
G.  C.  I  9574  and  inducing  its  acceptance  by 
falsely  and  fraudulently  representing  that 
there  would  be  no  contingent  liability  there- 
on, acts  unlawfully  and  commits  a  fraud 
upon  persona  induced  thereby  to  enter  into  an 
agreement  with  the  company:  WilUame  T. 
Fire  Aamciation,  10  0.  C.  C.  (N.8.)  422, 
20  O.  C.  D.  107. 

If  tiie  insured  informed  the  agent  of  a 
company  that  he  conld  not  accept  a  policy 
in  a  mutual  company,  or  in  a  company 
wfaorein  there  was  contingmt  liability  lor 
future  assessmenta  and  there  was  sent  him 
through  said  agent  a  paper  writing,  in  form 


and  appearance  like  unto  a  standard  cash 
policy  of  insurance,  which  was  received  by 
htm  after  paying  the  sums  specified  therein 
as  the  cash  premium,  and  placed  with  other 
like  papers  without  critical  inspection,  where 
it  remained  until  he  received  notice  to  pay 
an  assessment  thereunder,  several  months, 
later,  he  did  not  enter  into  an  undertaking 
to  accept  such  policy,  nor  is  he  estopped  from 
denying  liability  thereunder :  WiUiame  V. 
Fire  Association,  10  O.  G.  C.  {K.S.)  422, 
20  0.  C.  D.  197. 

A  mutual  insurance  company  issuing  a 
policy  under  the  stock  plan  under  G.  C, 
S  9674,  is  liable  on  it  as  a  stock  company, 
hence  the  insured  is  not  a  member  bound 
by  a  charter  provision  against  alienatiom 
and  transfers,  and  if  he  sells  the  properly 
and  transfers  the  policy  to  the  vendee,  the 
company's  agent  consenting,  the  policy 
covers  the  vendee's  interest,  and  forfeiture  1^ 
alienation  is  waived:  fnsunmce  Oo.  T.  Ua- 
Umey,  33  Bull.  147  [without  opinion,  In 
supreme  court]. 

F.  Lien. 

An  answer  of  an  insurance  company  which 
set  up  a  provision  in  the  policy  to  the 
effect  that  the  policy  should  be  invalid  if 
the  title  to  the  land  was  not  in  the  insured 
in  fee  simple  and  which  alleged  that  the 
insurance  was  issued  to  a  partnership  while 
the  title  to  the  land  was  in  the  individual 
partners  was  held  invalid  on  demurrer:  Web- 
ber V.  Swing,  36  Bull.  179. 

The  lien  given  in  an  insurance  charter 
on  the  buildings  for  assessments  on  the 
premium  notes  can  not  be  enforced  against 
a  subsequoit  mortgagee  without  notice  by 
an  assignee  of  the  claim.  If  good  against 
the  mortgage  it  is  not  assignable:  Shate  v. 
Shaw,  2  Dec.  Rep.  609,  4  W.  L.  M.  158. 

XV.   BURIAL  ASSOCIATION. 

G.  C,  S  666,  which  provides  that  no  asso- 
ciation engaged  in  the  business  of  providing 
for  the  payment  of  funeral  expenses  of  de- 
ceased members  or  engaged  in  any  other  in- 
surance business  shall  contract  to  pay  the 
proceeds  of  the  insurance  to  any  specified 
undertaker  so  as  to  prevent  the  family  of 
the  deceased  from  employing  any  undertaker 
that  they  may  please  is  a  valid  and  consti- 
tutional provision;  and  such  statute  be- 
comes a  part  of  subsequent  contracts  of  in- 
surance and  is  binding  upon  all  the  parties 
to  such  cmitract:  Robhina  v.  Benneeecjf,  86 
O.  S.  181. 

An  assignment  of  a  contract  of  insurance 
issued  1^  a  company,  corporation  or  asso- 
ciation engaged  in  the  busGiess  of  providing 
for  the  payment  of  funeral,  burial  or  other 
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cxp^Bca  of  deceaBed  members,  or  certificate 
holders  therein,  or  engaged  in  the  business 
of  providing  any  other  kind  of  insurance,  io 
any  designated  undertaker,  or  undertaking 
concern,  or  to  any  particular  tradesman,  or 
business  man,  is  in  violation  of  the  provi- 
sions of  G.  C,  1 606,  and  void :  Robbina  v. 
ffenneswy,  86  O.  S.  181. 

An  insurance  company  to  which  the  fran- 
chise of  making  contracts  of  insurance  is 
granted  is  mbjeet  to  the  control  of  the  state 
not  only  as  to  the  nature  of  the  business 
iriiieh  it  may  do  but  also  as  to  the  form  of 
the  contract  which  it  may  make:  Robbitu 
V.  ffetuteaaey,  86  O.  S.  181. 

The  ri^t  to  carry  on  the  business  of  in- 
surance is  a  franchise  and  not  a  matter  of 
natural  right  in  this  state:  State,  ex  rel.,  v. 
At^ermom,  61  O.  S.  163,  IV  Longsdorfs 
Notes,  686;  RobJAM  T.  ffmneney,  86  O.  S. 
181. 

XVI.  CREDIT  GUARANTY  INSURANCE. 

Indonnify  against  uncollectible  debts  is  a 
contract  of  Insurance,  and  accordingly  am- 
biguities are  to  be  construed  in  favor  of  the 
assured:  Credit  Co.  t.  lAttleford,  18  O.  C. 
G.  889,  9  O.  C.  D.  846. 

XVII.  MUTUAL  PROTECTIVE  ASSOCIA- 

TION. 

A.  Natubb. 

AssociatioDB  formed  under  thin  chapter  are 
not  authorized  to  do  an  insurance  businefis 
on  what  is  known  as  the  "joint  stock"  plan 
nor  on  the  "contingent  liability"  plan,  as 
d^ned  in  G.  C,  if  9524  to  0529 ;  but  they 
are  confined  to  an  insurance  business  in 
which  its  members  insure  each  other  against 
loss  by  fire  and  other  casualties,  and  agree 
to  be  assessed  specifically,  for  paym«it  of 
losses^  and  for  incidental  purposes:  State, 
ea  reL,  v.  Mutual  Fire  Aeaociation,  SO  O. 
S.  146,  IV  Longsdorfs  Notes,  491. 

G.  C,  SI  9693,  et  eeq.,  do  not  authorize 
the  organization  of  corporations  with  a  vie^v 
to  profit  to  its  officers  or  members,  therefore 
any  plan  or  scheme  by  which  profits  are 
made  or  divided  is  unauthorized:  State,  ex 
ret,  T.  Monitor  Fire  Aaeociation,  42  O.  S. 
556,  IV  Longsdorfs  Notes,  130. 

B.  Powers. 

Associations  under  G.  C,  S$  0593  to  0598, 
are  not  authorized  to  do  business  under  the 
joint  stock  or  contingent  liability  plans: 
State,  ex  rel,,  v.  Fire  Association,  50  O.  S. 
146,  IV  Longsdorfs'  Notes,  491. 

Associations,  under  G.  C,  S9  0603  to  9598, 
are  not  authorized  to  admit  nonresidents  of 


the  state  to  membership:  State,  ea  rel.,  v. 
Fire  Aaaociation,  60  O.  S.  14S,  IV  Longs- 
dorfs Notes,  491. 

C.   CoitsTrnmoiT  and  Bt-laws. 

Where  a  policy  has  been  issued  by  a  mu- 
tual protective  aasocintion  which  is  organir^ 
and  doing  business  under  O.  C,  fiS  1^593,  et 
seq,,  and  said  policy  has  been  held  in  good 
faith  as  an  indemnity,  and  premiums  have 
been  paid  and  received  under  it,  sucli  asso- 
ciation is  estopped  from  asserting  by  way 
of  defense  to  an  action  to  recover  for  a 
loHS  under  said  -policy,  that  the  plaintilT  is 
not  a  member  of  the  association  because  he 
has  not  signed  the  constitution  of  the  asso- 
ciation: Richards  v.  Louis  Lipp  Co.,  69  0.  S. 
359,  IV  Longsdorfs  Notes,  959. 

Where  a  policy  has  been  issued  in  good 
faith  by  an  association  and  has  been  re- 
ceived and  held  by  the  assured  as  an  in- 
demnity, upon  the  condition,  set  out  in  said 
policy,  that  such  policy  is  made  and  accepted 
subject  to  the  express  a^eement  by  the  as- 
sured that  he  will  pay  such  further  assess- 
ments within  thirty  days  notice  thereof,  as 
might  be  made  under  the  by-laws  adopted  for 
the  government  of  said  association,  and  in 
accordance  with  the  laws  of  Ohio,  the  as- 
sured, in  an  action  to  recover  assessments 
on  such  policy  is  estopped  to  deny  that  he 
is  a  member  of  said  association  because  he 
had  not  signed  the  constitution  thereof: 
Richards  v.  Louis  Lipp  Co.,  69  O.  S.  350, 
IV  Longsdorfs  Notes,  959. 

One  who  has  accepted  a  policy  from  an 
insurance  company  formed  under  G.  C. 
§8  9593,  et  seg.,  will  be  presumed  to  have 
signed  the  constitution  of  such  company,  in 
the  absence  of  an  averment  supported  by 
clear  evidence  that  he  did  not  so  sign.  If 
he  has  accepted  a  policy  he  is  estopped  in 
equity  from  denying  tiiat  he  is  a  member  of 
sudi  association:  Richards  v.  Bale,  1  O.  C. 
C.  (N.S.)  181,  14  0.  C.  D.  468;  Crandall  v. 
Insurance  Association,  8  0.  N.  P.  632,  10 
O.  D.  (N.P.)  711  rAffirmed,  without  opinion, 
fnaurance  Association  T.  Crandall,  52  0.  S. 
674]. 

An  association  formed  under  G.  C.,  H  0503, 
et  seq.,  can  iusure  only  its  members:  Rich- 
ards V.  Sieaim,  7  O.  N.  P.  68,  9  0.  D.  (N.P.) 
70. 

A  member  who  fails  to  pay  the  assessment 
within  the  time  limited  by  its  by-laws,  can 
not  recover  for  losses  sustoined-hy  him  while 
thus  in  default:  Crandall  v.  Insurance  Asso- 
ciation, 8  0.  N.  P.  632,  10  0.  D.  (N.P.) 
711  [affirmed,  without  opinion,  Insurance  As- 
sociation T.  Crandall,  52  O.  S.  674]. 

An  assessment  which  is  levied  by  the  of- 
ficers and  directors  of  an  association  at  a 
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regular  meeting  will  be  presnmed  to  lie  a 
neeetaary  aMeasment:  OrandaU  v,  Inaunaiee 
AawJiaHoH,  8  O.  N.  P.  832,  10  O.  D.  (N.P.) 
711  [affirmed,  without  opinion,  Inwrance  As- 
aookOion  r.  Crandall,  62  0.  S.  674]. 

Only  the  members  of  the  association  can 
change  ita  eonatitotion  and  by-laws;  even 
tiiongh  the  constitution  provides  that  such 
change  may  be  made  by  the  directors:  fnsur- 
anoe  Co.  t.  Bookman,  39  Bull.  324.  ' 

D.  MEMBEBSniP. 

Associations  organized  under  G.  C.,H'*593, 
et  geq.,  are  not  authorized  to  receive  into 
their  membernhip,  persons  who  are  nonresi- 
dents of  this  state:  State,  ete  reU,  v.  Mutual 
Fin  Aatociation,  50  O.  S.  145,  IV  Longs- 
dorfs  Notes,  401. 

Whether  a  corporation  can  be  a  memlwr  of 
a  mutual  fire  association  was  discussed,  in 
Fire  Association  v.  Drug  Mills,  8  O.  C.  C. 
112,  4  0.  C.  D.  350. 

The  system  of  mutual  compnnies  under  G. 
C,  §{0593  to  9598,  is  racHsally  different 
from  the  mutual  system  of  G.  C,  i|  9524  to 
9553  and  9638,  making  every  insured  a  mem- 
ber, does  not  apply  to  the  former.  But  to 
become  a  member  thereof  he  must  sign  the 
constitution:  Richards  v.  Bieaim,  7  0.  N. 
P.  68,  9  O.  D.  (N.P.)  71). 

A  person  to  whom  a  policy  issues  under 
O.  C,  IS  9503,  et  seq.,  becomes  a  member  of 
the  association,  although  he  does  not  sign 
the  constitution;  or  at  least  he  is  estopped 
in  equity  from  denying  his  liability  for  debts 
and  losses  during  the  time  that  his  policy 
waa  in  force,  although  he  may  not  be  re- 
garded as  a  member  at  law:  Richards  v. 
(Stroim,  7  0.  N.  P.  68,  9  0.  D.  (N.P.)  70. 

Xo  recovery  for  a  loss  can  be  had  on  a 
fire  insurance  policy  issued  to  a  member  of 
a  mutual  insurance  company  organized  under 
O.  C.  119593  to  9698,  where  he  has  "re- 
fused or  neglected"  to  pay  the  "necessary 
assessmMits''  thereon  within  the  time  limited 
by  its  laws,  unless  the  condition  as  to  the 
time  of  payment  thereof  has  been  waived  or 
the  time  extended  b^  the  officers  of  the  asso- 
ciation: CrandaU  v.  Insurance  Co.,  8  O.  N. 
P.  632,  10  0.  D.  (N.P.)  711  [affirmed,  with- 
out opinion,  Tnsurance  Co.  v.  Crandail,  52 
O.  S.  674]. 

Where  a  member  of  an  association  received 
notice  from  the  secretary  of  the  company 
directing  him  to  pay  the  assessment  levied 
to  the  collector,  naming  him,  when  he  should 
call  at  his  (assured's)  house,  the  expiration 
of  that  time  while  waiting  for  the  collector 
to  call  would  not  avoid  the  policy:  Crandall 
V.  Insurance  Co.,  8  O.  N.  P.  632,  10  O.  D. 
(N.P.)  711  [affirmed,  without  opinion.  Insur- 
ance Co.  V.  Crandall,  52  O.  S.  674]. 


When  the  collector  called,  and  informed 
insured  that  he  would  not  be  required  to 
pay  the  assessment  «t  onee,  if  assured  hii 
reason,  knowing  the  rules  of  the  company, 
to  believe  that  the  collector  had  authority 
to  extend  the  time,  his  failure  to  pay  as  first 
described  would  not  avoid  the  policy :  Crandall 
Y.  Insurance  Co^  8  O.  N.  P.  632,  10  O.  D. 
(N.P.)  711  [affirmed,  irithout  opinion,  Insur- 
ance Co.  T.  Crandall,  52  0.  S.  674]. 

In  the  absouse  of  estoppel  persons  become  ' 
members  of  associations  formed  under  G. 
S8  9603,  et  seq.,  by  signing  the  oonstitutUm 
and  by-laws:  Crandall  t.  Insuranee  AasoeiO' 
tion,  8  0.  N.  P.  632,  10  0.  D.  (NJ.)  711 
[affirmed,  without  opinion,  Insurance  Asea- 
ciation  T.  Crandtdl,  62  0.  S.  674]. 

A  policy  of  fire  insurance  is  not  renda*9d 
void  by  reason  of  the  fact  that  the  applica- 
tion for  the  insurance,  which  was  signed  by 
an  agent  of  the  owners,  indicated  a  joint 
ownership  instead  of  ownership  in  severalty, 
when  it  appears  that  the  nature  of  the  own- 
ership was  fully  understood  1^  the  agent  of 
the  company  at  the  time  the  application  was 
signed,  and  that  it  was  procured  by  him: 
Insurance  Co,  v.  Ward,  5  O.  C.  C.  (N.S.} 
600,  14  0.  C.  D.  156. 

E.    DiEECTOBS  AITD  TBUSTBU. 

Since  only  residents  of  this  state  {or  at 
present  an  adjoining  state,  see  G.  C, 
19593),  can  be  members  of  an  association, 
formed  under  G.  C,  {9593,  a  person  wlio  lias 
not  such  qualifications  can  not  lawfully  fill 
the  office  of  director  thereof:  State,  cx  i-el., 
V.  Fire  Association,  60  O.  S.  145,  IV  Longs- 
dorf's  Notes,  491. 

The  directors  are  not  personally  liable  for 
losses  under  policies  issued  by  the  associa- 
tion: Fire  Association  v.  Drug  Mills,  8  O. 
C.  C.  112,  4  0.  a  D.  3S0. 

F.    IdATOLXTT  OF  MBlfBBBS  ANH  OF  ASSOCIA- 

O.  C,  1 0S93,  and  the  following  sections, 
authorise  the  formation  of  corporations  to 
insure  Ks  members  against  loss  by  fire  or 
other  casualties,  and  empower  them  to  make 
and  enforce  among  their  members  ctmtrarta 
of  indonnity,  by  which  those  entering  there- 
in shall  agree  to  be  assessed  specifically  from 
time  to  time,  as  may  be  necessary  to  pay 
losses  which  occur  to  its  members,  and  also 
to  pay  incidental  ecpenses  in  the  management 
of  the  business.  Such  members  are  liable  to 
be  specifically  assessed,  from  time  to  time, 
to  pay  losses  which  occur  while  ihey  are 
such,  but  no  member  is  liable  to  such  assew- 
ment  to  pay  losses  occurring  before  he  be- 
came a  meml>er,  or  which  may  occur  after 
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he  ceases  to  be  a  member:  State,  rel.,  v. 
Fire  Associationf  42  O.  S.  555,  IV  Longs- 
dorf's  Notes,  130. 

G.  C.,  SI  0593,  et  »eq.,  do  not  nuthorize  a 
contract  with  members,  by  which  they,  upon 
advanoe  payment  of  an  agreed  annual  deposit 
during  the  life  of  tfaeir  policy,  shall  be  ex- 
empted from  liabili^  to  assessment  to  pay 
losses  occurring  during  the  year  for  which 
sueh  prepayment  was  made;  or  by  which  a 
member's  liability  to  assessment  is  limited, 
without  regard  to  the  amount  thai  may  be 
neoessary  to  pay  losses  to  fellow  members, 
that  may  occur  during  such  year:  iBtate,  e« 
reU,  V.  Firt  AstocUttitm,  42  O.  S.  655,  TV 
Longsdorfs  Notes,  130. 

If  the  beginning  of  a  policy  is  worded 
Uke  an  ordinary  fire  insurance  policy  but 
eonditions  proper  to  a  mutual  policy  are 
inserted  in  the  latter  part  thereof,  sudi  con- 
ditions prevail;  and  tiie  liability  of  the  in- 
surance company  is  restricted  to  that  which 
is  created  by  statute  and  by  the  articles 
of  association  and  by-laws  of  tiie  mutual  ia- 
anrance  company:  Fire  AMOciation  r.  Drug 
Mills,  8  0.  C.  C.  112,  4  0.  C.  D.  350. 

G.  C,  I  0503,  authorizes  the  adoption,  by 
the  corporation,  of  a  constitution  and  by- 
laws, regulating  the  assessment  and  collection 
of  such  sums  of  money  as  may  be  neceaeary  to 
pay  losses  as  they  occur,  and  for  incidental 
purposes;  but  it  docs  not  authorize  a  regu- 
lation by  which  a  policy  may  be  declared 
forfeited,  for  the  non-payment  in  advance  of 
an  annual  deposit  or  premium,  whether  an 
assessment  during  such  year,  to  pay  losses, 
may  be  necessary  or  not.  Such  an  ann\ial 
deposit  paid  in  advance,  based  upon  the  liaz- 
ards  of  the  risk,  and  without  reference  to 
an  amount  necessary  to  pay  losses  that  may 
occur  during  the  year,  is  in  fact  a  premium 
paid  for  carrying  the  risk,  and  not  a  specific 
assessment  authorized  by  the  statute:  State, 
ea  rel.,  v.  Fire  Aesooiatitm,  42  0.  S.  655,  IV 
Longsdorfs  Notes,  130. 

One  insured  in  a  mutual  fire  insurance 
company  meeting  with  a  total  loss  which  is 
paid  by  the  company  remains  liable  to  assess- 
ments for  debts  of  the  company  up  to  the 
end  of  the  term  for  which  insured,  notwith- 
standing they  have  receipted  for,  canceled 
and  returned  the  policy  and  received  their 
premium  note:  Swing  v.  Roar,  75  O.  S.  33-5, 
IV  Longsdorfs  Notes,  1017. 

In  a  judicial  proceeding  under  the  statute 
to  dissolve  a  mutual  fire  insurance  company 
and  to  wind  up  its  business  afTairs.  to  which 
proceeding  the  corporation  is  a  party  de- 
fendant, the  court  is  authorized,  when  neces- 
sary, to  decree  an  assessment  upon  the  pre- 
mium notes  oceeuted  by  policy-holders  for 
the  purpose  of  paying  liabilities  of  the  com- 
pany whieh  accrued  while  the  polieit«  and 


premium  notes  were  in  force,  and  such  decree 
as  to  the  necessity  for,  and  tlie  amount  of 
the  assessment,  is  binding  upon  the  policy- 
holders, although  they,  as  individuals,  were 
not  parties  to  the  proceeding  when  the  decree 
was  made.  In  respect  to  the  assessment  and 
the  necessity  therefor,  they  were  represented 
by  the  corporation:  Svsmg  v.  Rose,  75  0.  S. 
355,  IV  Longsdorfs  Notes,  1017. 

An  association  formed  under  G.  C,  §|  9593, 
et  acq.,  may  collect  assessments  in  advance 
of  losses:  State,  ex  rel.,  v.  Fire  Insurance 
Aasociaiion,  17  O.  C.  D.  838,  3  O.  L.  R.  248. 

An  assessment  which  is  levied  at  a  regular 
meeting  of  the  directors  and  officers  of  a 
mutual  insurance  company  for  the  payment 
of  losses  and  incidental  expenses  will  be  pre- 
sumed to  be  a  necessary  assessment:  Cnm- 
tUUl  V,  Insurance  Aaaocialion,  8  O.  K.  P. 
63S.  10  O.  D.  (N.P.)  711  [affirmed,  without 
opinion,  Inauranee  Anodation  v.  CranOiUl, 
52  O.  S.  674]. 

If  a  certificate  contains  a  promise  to  pay 
a  fund  whieh  may  be  raised  by  an  aBsesament 
upon  the  members,  not  raceeding  a  certain 
amount,  such  provision  is  a  covenant  to  levy 
such  assessment;  and  in  case  of  the  failure 
of  the  company  so  to  levy  It,  the  insured 
may  maintain  an  action  at  law  for  damages; 
and  he  Is  not  hound  to  resort  to  equity  for 
specific  performance:  Hall  T.  lAve  Stock  Aa- 
eootatton,  11  Dec.  Sep.  145,  26  Bull.  79. 

The  funds  derived  from  assessments  upon 
members  to  pay  losses  to  fellow  members, 
are,  in  their  nature  trust  funds,  to  be  ap- 
plied to  the  payment  of  such  losses;  hence, 
the  application  of  rach  funds,  or  of  the  an- 
nual deposits  received  in  lieu  of  assessments, 
to  the  purchase  of  the  assets  of  another  like 
corporation,  including  real  estate  not  neces- 
sary to  its  business,  or  to  the  payment  of 
losses  to  members  of  sueh  other  eor|ioration 
whose  risks  it  has  assumed,  is  a  misappli- 
cation of  such  funds:  State,  ea  reL,  V.  Fire 
AeaooiaUon,  42  O.  S.  565,  IV  Longsdorfs 
Notes,  130. 

When  a  spedal  act  of  incorporation  pro- 
vided that  the  insured  might  bring  an  action 
against  the  company  for  loss  or  damage  at 
the  next  court  held  in  the  county,  unless  it 
was  held  within  sixty  days  after  the  disallow- 
ance of  the  loss,  but  if  held  within  that  time, 
then  at  the  next  court  held  in  said  county 
thereafter,  such  statute  applied  to  cases 
where  the  directors  after  examining  a  claim 
for  losses  wholly  disallowed  it :  /  n»urance 
Co.  V.  Weat,  6  O.  S.  600,  II  Longsdorfs 
Notes,  261. 

O.  Repobts. 

The  fact  that  there  are  immaterial  varia- 
tions between  a  report  required  )>y  G.  C, 
S  9602,  and  the  actual  condition  of  the  asso- 
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eiation  is  not  ground  for  ousting  such  asso- 
ciation by  proceedings  in  quo  warranto: 
State,  ea  rel.,  v.  Fire  Inauranoe  Auocia-tion, 
17  O.  G.  D.  838,  3  0.  L.  R.  248. 

H.  DiBSOLtmON. 

An  association  formed  under  G.  C,  SS  9o93, 
et  »eq.,  may  be  dissolved  and  a  receiver  ap- 
pointed as  provided  for  in  G.  C,  Slltt43: 
RwkU  t.  Inauranoe  Auociation,  21  O.  C.  C. 
472,  12  O.  C.  D.  82. 

XVni.    UVE  STOCK  INSURANCK. 

A  contract  issued  by  a  company  formed 
under  6.  C,  {$0608,  et  aeq.,  by  which  it 
agrees  to  pay  to  the  members  a  fund  to  \>e 
raised  by  assessment  not  exceeding  two  hun- 
dred dollar^  is  in  effect  a  covenant  to  levy 
the  necessary  assessment;  and  if  tlie  cor- 
poration fails  to  levy  such  assessment,  the 
aasured  may  maint^n  an  acticm  at  law  for 
breach  thereof,  but  he  is  not  bound  to  sue 
in  equity  for  specific  performance:  Hall  v. 
Live  Btoofc  AMaociation,  11  Dec.  Rep.  145,  2.5 
Bull.  79. 


XIX.  FOREIGN  rNBURANCECOMP.VXIES, 
OTHER  THAN  LIFE. 

A.   What  Constitutes  Cohpobatios. 

When  an  insurance  company,  which  has 
not  complied  with  the  Ohio  law  requiring 
that  a  license  be  issued  to  do  business  within 
the  state,  evades  this  requirement  by  issu- 
ing policies  outside  of  the  state  on  property 
located  within  the  state,  an  action  can  not 
be  prosecuted  in  the  courts  of  t)ie  state  for 
the  recovery  of  premiums  on  such  pwlieies: 
but  payment  on  a  policy  so  issued  may  be 
enforced  within  the  jurisdiction  of  the  state 
in  which  it  was  issued,  and  an  action  for 
recovery  of  premiums  may  be  maintained 
within  such  state  provided  jurisdiction  can 
be  obtained  over  the  person  of  the  policy- 
holder: Casualty  Co.  v.  Banking  Co..  12  O. 
C.  C.  (N.S.)  200,  21  O.  C.  D.  428. 

A  fire  insurance  company,  organ  izetJ  under 
the  laws  of  another  state,  that  maintains  an 
office  in  this  stat«  and  there  enters  into  con- 
tracts of  insurance  respecting  property  in 
other  states,  or  transacts  the  business  of 
insurance  respecting  property  in  other 
states,  is  engaged  in  this  state  in  the 
transaction  of  the  business  of  insurance,  not- 
withstanding it  does  not  enter  into  contracts 
of  insurance  with  citizens  of  this  state,  nor 
insure  property  in  the  state:  State  v.  Insur- 
ance Co.,  I  O.  C.  C.  (X.R.I  4,  14  O.  C.  D. 
887. 


B.  What  Constitdtes  IxsnsAxcE. 

A  policy  of  marine  insurance,  which  con- 
tained a  stipulation  that  in  case  of  loss  or 
misfortune  the  insurer  would  contribute  rat- 
ably to  expenses  incurred  by  tbe  assured 
or  their  agents  in  and  about  ttie  recovery  of 
the  insured  cargo,  was  issued  by  a  corpora- 
tion of  the  state  of  Connecticut,  also  doing 
business  in  the  state  of  Ohio.  Tlie  earfto  was 
sunk  in  waters  of  the  state  of  Miciiigan. 
and  labor  was  expended  in  efforts  to  recover 
it.  It  was  held  that  the  breach  of  such 
stipulation  on  the  part  of  the  insurer  consti- 
tuted a  cause  of  action  against  tlie  company, 
ct^izable  by  the  courts  of  this  state:  Handy 
v.  Insurance  Co.,  37  O.  S.  366,  III  Lodks- 
dorf's  Notes,  920. 

After  the  filing  of  a  petition  on  catise  of 
action  and  the  issuing  of  a  summons,  which 
was  returned  served  on  the  defendant  by 
delivering  a  true  and  attested  copy  on  an 
agent  of  the  defendant,  tlie  defendant  filed  a 
motion  to  dismiss  the  action  "for  tbe  reason 
that  this  court  has  no  jurisdiction  of  the 
case,  it  appearing  from  the  petition  on  file 
that  said  defendant  is  a  foreign  insurance 
company,  and  tnat  no  part  of  the  allied 
cause  of  action  arose  in  this  state."  It  was 
held  that  the  filing  of  such  motion  was  a 
voluntary  appearance  in  thf  action  and  a 
waiver  of  any  defect  in  the  service  of  the 
summons:  Handy  v.  Insurance  Co.,  37  O.  S. 
366,  III  Longsdorfs  Notes,  020. 

The  fact  that  a  foreign  insurance  company 
lends  money  secured  by  mortgage  upon  prop- 
erty in  this  state  does  not  show  that  such 
insurance  company  is  transacting  the  business 
of  insurance  in  this  state:  Bank  v.  Insur- 
ance Co.,  41  O.  S.  1,  IV  Zjongsdorf's  Kotea. 
49. 

A  foreign  insurance  company  which  lenda 
money  secured  by  mortgage,  does  not  thereby 
engage  in  the  banking  business:  Bank  v.  /n- 
suranee  Co.,  41  O.  S.  1,  IV  Longsdorfs  Notes, 
49. 

C.     AoMISaiOK  TO  DO  BD8XNB8S. 

WTiere  a  foreign  insurance  company,  ten- 
dering compliance  with  our  laws,  applies  for 
authority  to  transact  its  business  within 
this  state,  the  superintendent  of  insurance 
has  no  power,  in  the  exercise  of  a  mere  arbi- 
trary discretion,  to  refuse  such  admission : 
State,  em  rel.,  v.  Moore,  42  0.  S.  103,  rv 
Longsdorf 's  Notes,  04. 

It  is  within  the  province  of  such  superin- 
tendent, in  considering  the  application  of 
such  insurance  company  for  admission  to 
transact  business  within  this  state,  to  in- 
quire into  its  financial  soundness,  and  if 
upon  such  inquiry,  made  in  good  faith,  he  is 
not  satisfied  of  its  financial  soundnesa,  he 
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is  invested  with  discretion  to  refuse  such 
admission,  and  hia  exorcise  of  such  discretion 
will  not  be  controlled  by  mandamus:  State, 
em  Tel.,  v.  Moore,  42  O.  S.  103,  IV  Longadorf's 
Notes,  94. 

Foreign  insurance  companies  and  aasocia- 
tions,  whether  incorporated,  or  not,  before 
commencing  business  in  this  state,  are  re- 
quired to  obtain  a  certificate  of  authority 
to  do  so,  from  the  superintendent  of  insur- 
ance. That  certificate,  so  long  as  it  remains 
in  force,  confers  on  the  eompany  or  associa- 
tion receiving  it,  the  right  and  privilege  of 
carrying  on  its  business  in  the  state:  State, 
ex  rel.,  v.  Ackerman,  51  0.  S.  163,  IV  Longs- 
dorf's  Notes,  536. 

A  mutual  fire  insurance  company  organized 
under  the  laws  of  another  state,  but  similar 
to  domestic  mutual  fire  insurance  companies, 
which  has  at  least  $60,000  in  premium  notes, 
on  which  at  least  $10,000  in  cash  has  been 
paid  before  commencing  the  business  of  in- 
suring, may,  so  far  as  its  capital  is  con- 
cerned be  admitted  to  transact  business  with- 
in this  state:  State,  ex  rel.,  v.  Moore,  42  O. 
S.  103,  IV  Longsdorf's  Notes,  94. 

The  provisions  of  the  Valentine  anti-trust 
law  include  the  business  of  fire  insurance, 
and  an  indictment  which  charges  the  defend- 
ants with  unlawfully  conspiring,  combining 
and  agreeing  together  to  restrict  the  "trade, 
business  and  commerce  of  insuring  property ,'* 
and  to  fix  and  increase  the  premiums  there- 
for and  prevent  competition,  charges  a  crime 
under  the  laws  of  Ohio:  State,  ex  rel.,  v. 
Robs,  4  O.  N.  P.  (N.S.I  377,  16  0.  D.  (N. 
P.)  704. 

Bonds  deposited  in  compliance  with  G.  C. 
i  9S6S,  are  to  be  listed  for  taxation  in  the 
county  in  which  they  are  held:  Scottish 
Union  v.  Bmcland,  106  U.  S.  811,  14  O.  F. 
D.  643,  2  O.  L.  R.  515. 

Bonds  which  arc  deposited  in  compliance 
with  6.  O.,  1 0665,  are  personal  property 
within  the  meaning  of  6.  C,  H  S404,  et  aeq.  : 
SooitiBh  Union  T,  Boioland,  196  U.  S.  611, 
14  O.  F.  D.  643,  2  0.  Tj.  R.  515;  Assurance 
Co.  T.  Balliday,  126  Fed.  267,  61  C.  C.  A. 
271,  14  O.  F.  D.  73,  1  0.  L.  R.  643;  Assur- 
ance Co.  T.  Hallidati,  110  Fed.  250,  13  O. 
F.  D.  682. 

If  the  insurance  company  fails  or  omits 
to  list  such  bonds  for  taxation,  the  auditor 
of  the  county  in  which  they  are  held  may 
list  them:  Western  Assurance  Co.  v.  Halli- 
day,  127  Fed.  830,  14  O.  F.  D.  305;  Assur- 
ance Co.  V.  HalUday,  110  Fed.  25ft,  13  O. 
F.  D.  682. 

D.  Ouster  bt  Quo  WAEBANm 

The  authority  to  do  business  in  this  state, 
emanates  from*  the  state,  and  the  privilege 


it  confers  is  a  franchise;  and  any  company 
or  association  carrying  on  its  business  here, 
without  having  obtained  such  authority,  {s 
unlawfully  exercising  a  franchise:  State,  em 
rel.,  V.  Ackerman,  51  O.  S.  163,  IV  Longs- 
dorf's Notes,  536. 

To  come  within  the  purview  of  tiiat  pro- 
vision of  G.  C,  1  12803,  paragraph  3.  which 
ButhorizH  an  action  in  quo  warranto  to  be 
brought  "against  an  association  of  persons 
who  act  as  a  corporation  within  the  state 
without  being  legally  incorporated,"  it  is  not 
necessary  that  the  association,  or  persons 
composing  it,  avow  a  purpose  to  act  as  a 
corporation,  or  assume  to  do  so;  it  is  suffi- 
cient if  the  acts  are  such  as  appertain  to 
corporations,  or  are  done  after  the  manner 
of  corporations:  State,  ex  rel.,  v.  Ackerman, 
51  O.  S.  163,  IV  Longsdorf's  Notes,  536. 

The  defendants,  without  being  legally  in- 
corporated, associated  themselves  together  for 
the  purpose  of  transacting  the  business  of 
insurance,  by  articles  of  agreement,  under 
which  they  issue  policies  in  an  artificial 
name,  the  "Guarantee  and  Accident  Lloyds, 
New  York,"  insuring  persons  for  certain 
amounts  on  payment  of  specified  rates, 
"against  loss  of  life,  eye  or  eyes,  limb  or 
limbs,  at  or  above  t^e  wrist  or  ankle,"  by 
accidents,  other  than  those  excepted  in  the 
policy,  or  in  the  conditions  indorsed  on  it; 
each  member  cMitributed  an  equal  amount  to 
a  common  fund  for  the  payment  of  losses 
and  expenses,  and  each  stipulates  with  the 
others  that  no  policy  shall  be  issued  unless 
it  is  executed  in  behalf  of  all,  but,  that  his 
liability  shall  be  several  only,  and  limited 
to  the  amount  contributed  or  authorized  by 
him;  the  Interest  of  each  member  in  the  con- 
cern is  made  transferable  by  him  if  he  wishes 
to  withdraw,  or  by  his  personal  representa- 
tive after  his  decease,  and  the  assignee  takes 
the  place  of  a  member,  thus  making  the 
association  capable  of  perpetuity  like  a  cor- 
poration ;  and  the  defendants  are  carrying  on 
the  business  of  insurance  in  that  mode,  in 
this  state,  without  having  obtained  a  certifi- 
cate of  authority  from  the  superintendent  of 
insurance.  It  was  held  that  in  so  conduct- 
ing their  business,  the  defendants  unlawfully 
exercise  a  franchise,  within  the  meaning  of 
G.  C,  J 12303,  paragraph  1,  and  act  as  a 
corporation,  within  the  meaning  of  paragraph 
3,  of  that  section,  and  under  either,  may  be 
ousted  from  transacting  the  business  of  in- 
surance within  the  state:  State,  eat  rel.,  r. 
Ackerman,  51  O.  S.  163,  IV  Longsdorfa 
Notes,  636. 

Quo  warranto  will  lie  against  a  group  of 
persons  who  are  exercising  powers  which  can 
only  be  exercised  by  a  corporation  even  if 
they  do  not  claim  to  be  incorporated:  State, 
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e»  rel.,  v.  Ackerman,  61  0.  S.  163,  IV  Longs- 
dorfe  Notes,  536. 

E.   SEsncK  or  Svmuons. 

After  a  petition  wu  filed  upon  a  policy 
of  marine  InBuranee,  a  rammons  was  issued 
which  was  returned  served  on  the  defendant 
by  delivering  a  true  and  attested  copy  on  an 
agent  of  the  defendant,  the  defendant  filed 
a  motion  to  dismiss  the  action  "for  the 
reason  that  this  court  hea  no  jurisdiction  of 
the  case,  it  appearing  from  the  petition  on 
file  that  said  defendant  is  a  foreign  insurance 
company,  and  that  no  part  of  the  alleged 
cause  of  action  arose  in  this  state."  It  was 
held  that  the  filing  of  such  motion  was  a 
voluntary  appearance  in  the  action  and  a 
waiver  of  any  defect  in  the  service  of  tlie 
■ummons:  Bandy  T.  Insurance  Co.,  37  O.  S. 
366,  III  Longsdorfs  Notes,  920. 

In  Ijconard  v.  Inturance  Co.,  Fed  Cases 
(8268),  4  0.  F.  D.  521,  it  was  held^that  the 
statute  on  the  subject  of  the  service  of  a 
foreign  insurance  company  (6.  C,  {9561), 
does  not  apply  to  actions  brought  in  the  United 
States  court.  The  opposite  result  was 
reached,  however,  in  Runkle  v.  Insurance  Co., 
2  Fed.  9,  4  0.  F.  D.  620,  5  Bull.  217. 

That  a  foreign  insurance  company  may 
be  served  in  this  manner  if  sued  in  the 
United  States  courts:  RunJele  v.  Insurance 
Co.,  2  Fed.  9,  4  O.  F.  D.  620,  5  Bull.  217. 

For  the  opposite  view,  see  Leonard  v.  /n- 
Miranoe  Co.,  Fed.  Cases  (8268),  4  O.  F.  D. 
621. 

When  insurance  companies  were  incorpo- 
rated by  a  special  statute,  the  place  where 
they  might  be  sued  depended  entirely  upon 
the  terms  of  their  charter:  Insurance  Co.  v. 
Stukey,  18  O.  455,  I  Longmlorf'a  Notes,  856. 

That  service  by  mail  is  sufficient:  Dis- 
tilli*tg  Co.  V.  Insurance  Co.,  6  Dec.  llep. 
1180,  12  Am.  L.  Kec.  168,  10  Bull.  82. 

XX.  REMEDIES. 

In  an  action  to  recover  premiumn  paid  to 
an  insurer  which  has  not  incurred  any  risk, 
the  rights  of  the  parties  at  the  beginning  of 
the  action  should  determine  the  judgment 
and  the  insurer  can  not  by  the  averments  of 
its  answer  effectively  waive  the  defense  that, 
by  the  terms  of  the  policy,  the  risk  had  not 
attached  inasmuch  as  the  person  whose  life 
was  insured  had  not  filed  the  application : 
Insurance  Co.  v.  Felix,  73  0.  S.  46.  IV 
Longsdorfs  Notes.  d98. 

Where  at  the  time  of  a  compromise  of  a 
claim  founded  on  a  contract  of  life  insur- 
ance, a  dispute  exists  between  the  parties 
at  to  the  liability  of  the  company  in  any 
sum  whatever,  it  denying  that  anything  is 
owing:  and  an  amount  less  than  the  claim 


is  paid  to  the  claimant  in  settlement  of 
the  controversy,  and  be  executes  a  full  ac- 
quittance and  release,  and  surrenders  tho 
policy,  an  action  at  law  on  the  policy  can 
not  be  maintained  without  a  return  or  & 
tender  of  the  amount  received,  even  though 
the  party's  assent  to  the  settlement  was 
obained  by  the  fraudulent  representations  of 
the  other  part^,  and  the  amount  received  as 
the  settlement  is  in  the  petition  credited  as 
a  payment  on  the  policy:  Insurance  Co.  v. 
Burke,  69  O.  6.  294,  IV  Longsdorfs  Notes, 
958. 

When  an  insurance  association  properly 
refuses  to  perform,  before  due,  ite  contract 
of  insurance  on  the  ground  that  it  is  ultra 
vires,  a  cause  of  action  quasi  oir  contractu 
immediately  arises  in  favor  of  assured  to 
recover  all  premiums  paid.  But  if  the  con- 
tract is  not  ultra  vires  and  the  disaflirmance 
is  wrongful,  the  assured  may  treat  the  con- 
tract as  discharged,  -  and  sue  at  once  for 
damages  for  its  breach;  and  the  fact  that 
recovery  is  asked  of  the  premiums  paid,  in- 
stead of  damages,  is  immaterial:  InsuroMce 
Co.  T.  Ban,  5  0.  C.  C.  (N.S.)  348,  16  O. 
C.  D.  197  [rererfled,  without  opinion,  Intur- 
ance Oo.  V.  Hare,  74  0.  S.  466]. 

The  concurrence  of  the  beneficiaries  is  a 
condition  precedent  to  the  valid  action  on 
the  part  of  the  insured  in  the  nature  of 
treating  a  contract  of  life  insnranee  as 
rescinded  and  basing  thereon  a  suit  for  re- 
covery of  premiums  paid;  nor  can  a  suit, 
without  the  ccmcurrence  of  the  benefleiaries, 
be  based  upon  the  wrongful  refusal  of  the 
company  to  receive  further  premiums  or  con- 
tinue the  policy  in  force:  Insurance  Co.  v. 
Penn,  4  0.  N.  P.  (N.S.)  97,  16  0.  D.  (N.P.) 
376,  I  Hosea,  209. 

Both  the  insured  and  the  beneficiaries  are 
necessary  parties  to  an  action  for  recovery 
of  premiums  paid  on  a  policy  of  life  insur- 
ance which  has  been  repudiated  by  the  com- 
pany: Insurance  Co.  t.  Penn,  5  O.  N.  P.  (N. 
S.)  547,  16  O.  D.  (N.P.)  544,  1  Hosea,  217. 

Where  a  life  insurance  company  is  sued  in 
Ohio  by  the  beneficiary  of  a  policy  issued 
in  Michigan  and  assigned  in  Michigan  by 
both  the  insured  and  the  beneficiary  to  par- 
ties still  resident  in  Michigan,  an  answer  by 
the  company  denying  the  right  of  the  benefi- 
ciary to  recovery  by  reason  of  the  assign- 
ment is  not  inconsistent  with  a  supplemental 
answer  alleging  the  subsequent  filing  in  the 
federal  court  in  Michigan  by  the  assignees 
of  an  action  on  the  same  policy,  and  further 
alleging  the  necessity  of  making  the  assignees 
parties  to  the  Ohio  action;  nor  is  such  a 
supplemental  answer,  without  a  tender  of 
the  proceeds  of  the  policy  into  court,  in  the 
nature  of  an  interpleader,  but  the  two  an- 
■mn  wmA  be  rend  togetiwr,  and  the  corn- 
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pany  cao  not  be  required  to  elect  upon 
which  it  will  rely:  Bweti  v.  Insurance  Co., 
8  O.  N.  P.  (N.S.)  569,  20  0.  D.  (N.P.)  604 
[affirmed,  Sieett  v.  /n«urance  Co.,  14  O.  C. 
C  (N.S.)  100,  23  O.  C.  D.  369,  which  was 
affirmed,  without  opinion,  Sicett  v.  Insurance 
Co.,  83  O.  S.  470]. 

A  mutual  aaaessment  society's  policy, 
agreeing  to  pay  on  loss  a  fund  collected  by 
assessment  on  the  members,  implies  a  prom- 
ise to  levy  auch  assessment,  and  on  refusal 
the  assured  need  not  seek  specific  perform- 
ance, but  may  sue  at  law  for  breach  of  the 
ocmtraet:  Hall  t.  Live  Btock  AMOciation,  11 
Dee.  Bep.  146.  25  BulL  79. 

Where  a  person  applies  for  insurance  on 
his  interest  as  mor^gee,  but  by  mistake 
the  policy  is  written  on  the  owner's  interest, 
with  a  clause  making  the  loss,  if  any,  pay- 
able  to  the  mortgagee,  and  be  does  not  dis- 
cover this  until  after  loss,  by  reason  of  hav- 
ing gone  abroad,  he  may  have  the  policy 
reformed  and  enforced  as  reformed:  Mitchell 
V.  Insurance  Co.,  4  0.  N.  P.  386,  6  0.  D. 
(N.P.)  420. 

A  dunestic  life  insurance  company  may  be 
sued  in  the  county  irtiere  the  death  occurred. 
The  words  in  an  earlier  form  of  O.  C, 
1 11272,  where  the  loss  or  "some  part"  tiiere- 
01  oocorred,  do  not  exclude  life  eompanie*. 
IntwroMoe  Co,  t.  Pv«r»»  86  O.  8.  544,  III 
LongsdorPs  Notes^  874. 

XXI.    TIME  OF  BRINGING  ACTION. 
A.   Special  Covenant  in  Conteact. 

A  provision  that  action  must  be  brought 
upon  the  policy  within  twelve  months  is 
valid:  Insurance  Co.  v.  Sckican,  1  O.  C.  C. 
192,  1  0.  C.  D.  105. 

A  provision  that  no  action  can  be  main- 
tained on  a  policy  unless  it  is  brought  in 
six  months  is  said  to  be  valid  in  Insurance 
Co.  V.  Bowie,  19  O.  C.  G.  621,  10  O.  C.  D. 
200. 

The  courts  do  not  look  with  favor  upon 
a  provision  restricting  the  time  for  bring- 
ing an  action  upon  a  policy  for  life  insur- 
ance: Insurance  Co.  v.  Qierl,  16  0.  G.  C.  294, 
0  O.  G.  D.  162  [affirmed,  without  opinion, 
Insurance  Co.  v.  Oierl,  57  0.  S.  S71]. 

Under  a  clause  which  requires  action  to  be 
brought  against  an  insurance  company  within 
one  year  from  the  time  of  the  accident,  the 
fact  that  the  beneficiary  did  not  know  that 
the  death  of  the  insured  was  caused  by  acci- 
dent, does  not  excuse  delay  in  bringing  such 
suit:  CoU^m  v.  Insurance  Co.,  2  O  N.  P. 
358,  2  0.  D.  (N.P.)  314  [affirmed,  in  Cold- 
ham  V.  Insurance  Co.,  8  O.  C.  C.  620,  4  O.  C. 
D.  548  and  affirmed  without  opinUm,  in  Gold- 
ham  V.  Insurance  Co.,  67  0.  S.  067,  S8  Bull. 
270]. 


If  a  petiti(H)  shows  on  its  face  that  suit 
is  brought  after  the  time  limited  in  the 
policy  for  bringing  such  suit,  a  sufficient 
excuse  for  such  delay  must  also  be  alleged 
or  the  petition  will  be  subject  to  demurrer: 
ilinerick  v.  Insurance  Co.,  4  Dec.  Rep.  288, 
1  Clev.  L.  Rep.  217. 

Under  a  policy  which  requires  proof  of 
loss  to  be  made  "forthwith",  such  proof  may 
be  made  within  a  reasonable  time:  Kirk  V- 
Insurance  Co.,  8  Dec.  Rep.  182,  6  BuU.  200. 

A  limitation  clause  requiring  action  within 
six  months  from  the  date  of  death  can  not 
be  construed  as  from  date  of  a  right  of 
action  being  after  proofs  of  loss:  Meyer  v. 
Insurance  Co.,  6  O.  N.  P.  34,  7  0.  D.  (NJ.) 
573  [affirmed,  Meyer  v.  Insurance  Co.,  0  O. 
D.  (N.P.)  696]. 

B.  Bbjboiioh  or  Olau. 

Acceptance  of  proof  of  disi^ility  on  the 
part  of  a  policy  holder  and  treatment  of 
such  proof  as  final,  witii  an  offer  to  pay  a 
certain  amount  tliereon  but  fess  than  the 
amount  claimed,  eonstitutea  a  rejection  of 
the  claim  by  the  company,  and  suit  inrti-- 
tuted  thereon  after  such  rejection  is  not  pre- 
maturely brouglit:  AssuT-anoe  Oo.  T.  Diekum 
15  O.  C.  C.  (N.8.)  828. 

O.  LnaxAnoir. 

An  action  to  recover  upon  a  policy  of  fire 
insurance,  though  transitory,  when  brought 
in  this  state  upon  a  cause  arising  in  another 
state  is,  by  virtue  of  G.  C,  fi  11234,  limited 
to  the  time  fixed  by  the  statute  of  that  state: 
Hunter  v.  Insurance  Co.,  73  0.  S.  110,  IV 
Longsdorf  8  Notes,  999. 

For  the  application  of  the  statute  of  lim- 
itations, see  LiuiTATioNa,  Statute  or. 

XXIL  PASTIES. 

The  insured  and  the  beneficiary  are  both 
proper  and  necessary  parties  plaintiff  to  an 
action  against  a  life  Insurance  company  for 
the  rescission  of  a  policy  and  the  recovery 
of  premiums  already  paid:  Insurance  Co. 
V.  Penn,  5  O.  N.  P.  (N.S.)  647,  16  O.  D. 
(N.P.)  544,  1  Hosea,  217. 

Where  the  foreign  and  domestic  adminis- 
trators both  join  in  an  action  on  a  casualty 
policy,  it  is  not  prejudicial  error  to  dismiss 
the  former  as  an  unnecessary  party:  Insur- 
ance Co.  V.  Jordan,  6  Dec.  Rep.  1146,  10  Am. 
L.  Rec.  625,  8  Dec.  Rep.  313,  7  Bull.  71. 

Under  a  policy  insuring  property  belong- 
ing to  assured  and  as  agento,  a  suit  by  the 
agents  in  their  own  name  is  authorized  by 
G.  C,  i  11244:  Inwrmtoe  Co.  T.  Goal  Co., 
13  0.  C.  D.  191. 
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Where  a  policy  of  fire  insurance  contains 
a  clause  making  loss,  if  any,  payable  to  the 
mortgagee  and  the  assured  afterwards,  not 
observing  such  clause,  transfers  such  policy 
to  the  mortgagee,  by  assignment  absolute  in 
form,  but  intended  simply  to  idemnify  the 
mortgagee  in  case  of  loss,  the  assured  and 
the  mortgagee  may  join  in  an  action  upon 
such  policy:  Insurance  Co.  v.  Wolf,  21  O. 
C.  C.  202,  11  O.  C.  D.  815. 

Where  a  life  insurance  company  issued  in 
Ohio  by  the  beneficiary  of  a  policy  issued 
and  assigned  in  Michigan  to  parties  still  res- 
ident there,  and  where  the  asaignecs  of  such 
policy  have  subsequently  filed  a  suit  in  a 
federal  court  in  Michigan  on  rach  policy,  a 
motion  by  the  insurance  company  to  make 
the  assignees  parties  to  the  action  will  be 
overruled,  for  the  reason  that  there  can  be 
no  injustice  in  requiring  the  beneficiary  to 
return  to  Michigan  and  litigate  in  a  court 
of  that  state  her  claims  against  residents 
of  that  state  with  whom  she  dealt  while  her- 
self  domiciled  there,  and  a  motion  of  the 
company  to  dismiss  the  action  in  default 
of  an  order  nmktng  the  assignees  parties  will 
be  granted:  Hioelt  v.  Inwrance  Co.,  8  O-  N. 
P.  (N.S.}  660.  20  0.  D.  (N.P.)  694  [affirmed, 
Stcett  V.  iHMrance  Co.,  U  O.  C.  C.  (NS.) 
100,  23  O.  C.  D.  S6».  and  affirmed  without 
opinion,  Stcett  t.  Insurance  Co.,  83  O.  8. 
4701. 

Insurance  brokers  holding  an  open  policy 
for  themselves  and  whom  it  may  concern, 
may  sue  on  it  in  their  own  names  for  the 
use  of  the  owners  if  it  was  f^ot  for  their  ben- 
efit: Insurance  Co.  T.  Wilson,  6  O.  S.  553, 
It  Longsdorf's  Notes,  268. 

A  part  owner  of  a  vessel  procuring  insur- 
ance in  his  own  name  on  the  whole  for 
account  of  the  owners,  becomes  their  trus- 
tee and  may  sue  on  it:  Knight  v.  Inatiranre 
Co.,  26  O.  S.  064,  III  Longsdorf's  Notes,  338. 

An  applicant  for  insurance  who  has  the 
policy  made  to  a  third  person,  as  to  his 
wife,  he  not  being  a  party  to  the  policy, 
can  not  maintain  a  suit  to  avoid  it  for  fraud 
and  recover  the  premiums:  Insurance  Co.  v. 
Wright,  33  O.  S.  533,  III  Longsdorf's  Notes, 
687. 

On  a  policy  issued  to  an  employer  who 
paid  the  premium  for  the  protection  of  in- 
jured employes,  claims  to  be  paid  to  the 
assured  (the  employer)  in  trust  to  be  paid 
to  the  injured  employe,  an  injured  employe 
can  not,  as  the  real  party  in  interest,  main- 
tain an  action  where  he  does  not  aver  that 
the  employer  has  failed  to  comply  with  the 
conditions  of  the  policy:  Oarrett  v.  /Mur- 
ance  Co.,  37  Bull.  804  [without  opinion  in 
supreme  court]. 

Notwithstanding  the  provision  that  suit 
must  be  brought  against  the  general  man- 


ager as  attorney  in  fact,  an  action  may  be 
maintained  against  the  individual  members 
of  the  association  where  the  association  has 
ceased  to  do  business,  and  has  no  assets,  and 
the  attorney  in  fact  who  issued  the  policy 
has  resigned,  and  his  place  has  not  been 
filled,  and  no  service  coyld  therefore  be  had 
upon  such  officer :  Tratuportation  Co.  t.  0*1- 
christ,  2  O.  C.  C.  (N.S.)  505,  14  O.  a  D. 
166. 

After  expiration  of  a  charter  (of  an  Odd 
Fellows'  lodge)  by  limitation  an  action  by 
a  member  for  benefits  is  properly  brought 
against  some  of  the  members  for  all,  they 
being  too  numerous  to  bring  before  the  court 
although  they  are  still  acting  as  a  corpo- 
ration, but  it  would  also  have  been  proper  to 
treat  the  body  as  still  a  corporation  under 
G.  C,  i  8736,  by  reason  of  continuing  to  act 
as  such:  Myerg  v.  Lucas,  16  O.  C.  C.  545,  8 
O.  C.  D.  431.    See  also  Cobporatioks. 

An  insured  person  who  conveys  his  prop- 
erty to  his  wife,  but,  in  fact,  in  trust  for 
himself,  can  sue  in  his  own  name  on  the 
policy,  but  he  should  have  stated  this  in  his 
reply  to  an  answer  that  he  had  parted  with 
the  title:  Phillip*  T.  Insurance  Co.,  13  O. 

C.  C.  678,  6  O.  C.  D.  266. 

The  individual  members  of  an  unincorpo- 
rated lodge  are  the  proper  defendants.  But 
if  the  trustees  are  sued,  and  they  are  mem- 
bers, the  defect  is  one  of  parties  merely,  and 
it  will  be  presumed  after  judgment  that 
they  were  members,  though  it  is  not  averred: 
Matoon  y.  Wenttrorth,  7  Dec  Rep.  639,  4 
Bull.  513. 

For  the  general  discussion  of  the  subject 
of  parties,  see  PAxraa. 

XXm.  PLBADINa 

An  insurance  policy  is  a  written  instru- 
ment within  the  meaning  of  G.  C,  S  11333, 
and  when  sued  upon,  a  copy  thereof  should 
be  attached  to  the  petition;  and  if  a  copy 
of  the  application  for  insurance  constitutM 
a  part  of  the  policy,  it  should  be  also  at- 
tached;  otherwise  it  is  not  required:  Lauer 
V.  Assurance  £root«(y,  8  O.  N.  P.  117,  10  O. 

D.  (N.P.)  897. 

In  an  action  for  recovery  for  death  under 
a  policy  of  accident  insurance,  containing 
the  provision  that  the  company  insures 
against  death  resulting  from  injuries  alone, 
the  judgment  against  the  company  will  not 
be  reversed  for  failure  to  allege  in  the  peti- 
tion that  death  was  caused  solely  by  the  acci- 
dent, where  the  answer  affirmatively  a]l^[es 
another  cause,  thereby  presenting  that  iame: 
Insurance  Co.  v.  J>t&us,  8  0.  G.  C.  (KJ3.1 
201,  18  O.  C.  D.  700. 

A  petition  in  an  action  by  the  assignee 
of  a  life  insurance  policy,  setting  up  the 
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contract  of  insurance,  the  asaignmoit  for  a 
valuable  conBida«tion>  the  assent  of  the  com- 
pany iasuing  the  policy  to  the  assignment, 
demand  upon  and  payment  by  the  assignee 
of  the  annual  premium,  and  the  death  of 
the  insured,  is  sufficimt  as  against  a  de- 
murrer, no  other  facts  intervening  to  defeat 
recovery:  Insurance  Co.  v.  Burke,  13  O.  C. 
D.  39  [reversed,  Insurance  Co.- y.  Burke,  69 
O.  S.  £94,  IV  Longsdorfs  Notes,  958]. 

The  petition  must  apeciflcally  and  clearly 
aver  the  insured's  owneraliip  of  the  property 
at  the  time  of  loss:  ilargolis  v.  Insurance 
i    Co.,  1  Dayton  Term  Rep.  {Iddings)  19. 

If  a  petition  avers  execution  of  a  policy 
on  specified  property  occupied  by  the  in- 
sured, an  insurable  interest  is  sufficiently 
shown  under  the  code:  Insurance  Co.  v. 
Hart,  24  0.  8.  331,  m  Longsdorfs  Notes, 
176  [affirming  Insurance  Co.  v.  Hart,  S  Dec. 
Rep.  237.  3  Am.  L.  Rec.  657]. 

A  petition  on  a  policy  averring  that  plain- 
tiff, "being  the  ovner  of  a  stock  of  goods," 
was  insured  by  defendant,  etc.,  though  not 
a  model  form  of  pleading,  sufficiently  avers 
ownership:  Insurance  Co.  v.  Leonard,  9  O. 
G.  C.  46,  6  0.  0.  D.  49. 

Fraud  and  mistake  in  securing  a  settle- 
ment must  be  pleaded  if  advantage  la  to  be 
taken  thereof:  Casualty  Co.  v.  Jordan,  17  O. 

C.  D.  696,  3  O.  h.  R.  133. 

A  petition  to  recover  up<Hi  a  policy  of 
accident  insurance  must  set  forth  the  facts 
which  resulted  in  the  death  of  the  insured: 
Koeh  T.  Insurance  Co.,  7  O.  L.  R.  643. 

Averments  in  a  petition  in  a  suit  on  a 
life  insurance  policy,  that  the  condition  as 
to  proof  of  death  was  d^nitely  performed 
on  a  certain  date  and  that  every  condition 
required  by  the  policy  was  performed,  are 
wholly  inconsistent  with  a  susequent  aver- 
ment that  the  condition  of  the  policy  with 
reference  to  proof  of  death  hod  been  waived; 
ati.1  in  the  absence  of  any  averment  of  an 
excuse  for  non-performance,  or  any  inference 
to  be  drawn  from  the  petition  that  there  was 
such  an  excuse,  evidence  could  not  be  offered 
on  the  question  of  waiver:  Menear  v.  Insur' 
ance  Co.,  12  O.  C.  C.  (N.S.)  411,  21  0.  C. 

D.  483. 

Where  there  is  nothing  in  the  terms  of  a 
policy  of  insurance  which  requires  the  truth 
of  the  representations  in  the  application 
therefor  to  be  averred  as  precedent  to  a  right 
of  action  on  the  policy,  a  good  cause  of 
action  may  be  made  in  a  petition  founded 
on  tbe  policy,  without  setting  forth  the 
application  and  averring  tbe  truth  of  the 
representations  therein;  but  the  falsity  of 
such  representations,  where  they  are  such 
as  to  invalidate  the  policy,  may  be  set  up  by 
way  of  defense;  Insurance  Co.  v.  MoQookey, 
33  O.  S.  656,  III  Longsdorfs  Notes,  688. 


Where  a  polity  requires  notice  of  a  loss 
to  be  given  to  the  insurer  immediatdy  after 
the  fire,  such  notice  is  a  condition  precedent 
to  a  right  of  action  on  the  policy;  but  in 
such  action,  under  the  provisions  of  G.  C, 
S  11339,'  it  is  a  sufficient  averment  of  the  per- 
formance of  the  condition  for  the  plaintiff  to 
state  in  his  petition  that  he  has  performed  all 
the  conditions  on  his  part  to  be  performed: 
Insurance  Co.  v.  MoQookey,  33  O.  S,  555,  III 
Longsdorfs  Notes,  688. 

In  an  action  by  an  insurance  company 
against  tbe  railroad  company  for  recovery  of 
the  amount  paid  on  a  policy  of  insurance 
covering  a  building  destroyed  by  fire  through 
the  alleged  negligence  of  the  railroad  com- 
[lany,  an  averment  that  the  owner  of  the 
property  had  complied  with  all  the  condi- 
tions of  the  insurance  contract  is  a  proper 
averment:  Insurance  Co.  v.  Railway,  4  O; 
N.  P.  (N.S.)  373,  17  O.  D.  (N.P.)  113. 

Where  conditions  subsequent  (for  example, 
failure  to  comply  with  clause  as  to  otlwr 
insurance)  are  matters  of  defense,  th^  need 
not  be  proven  in  chief  or  alleged  in  the 
petition,  inasmuch  as  plaintiff  may  not  be 
advised  which  conditions  subsequoit  the  in- 
surance a>mpiuiy  claims  were  violated.  When 
they  are  raised  in  defense  the  plaintiff  may 
reply,  claiming  either  a  waiver  or  estoppel 
at  law,  or  he  may  combine  in  one  proceed- 
ing both  legal  and  equitable  causes  of  actions, 
one  for  reformation  and  the  other  for  judg- 
ment after  the  contract  is  reformed:  Kehm 
V.  Insurance  Co.,  8  O.  N.  P.  542,  11  0.  D. 
(N.P.)  739. 

A  plaintiff  who  has  alleged  that  he  "has 
duly  kept,  observed  and  performed  all  the 
requirements  and  conditions  contained  in 
said  policy,**  is  not  in  a  position  to  avail 
himself  of  a  waiver  of  the  provision  as  to  an 
exfunination  under  oath,  even  if  the  conduct 
of  the  company  had  been  such  as  to  consti- 
tute a  waiver:  Mahoney  v.  Insurance  Co., 
3  O.  N.  P.  (N.S.J  246,  16  O.  D.  (N.P.)  131 
[affirmed,  without  opinion,  Mahoney  v.  Insur- 
ance  Co.,  74  O.  S.  503]. 

A  condition  which  providers  that  the  pidicy 
shall  be  void  or  inoperative  on  the  happening 
of  some  event  can  be  taken  advantage  of  by 
the  insurance  company  only  by  appealing 
same  and  alleging  a  breach  thereof :  Moody 
V.  Insurance  Co.,  62  O.  S.  12.  IV  I^ongsdorfs 
Notes,  560. 

A  petition  setting  forth  the  contract  to 
insure  and  a  policy  issued  accordingly,  and 
performance  of  conditions  is  sufficient.  The 
contract  was  complete  before  the  policy, 
which  is  only  evidence  of  it,  issued:  Hughs 
V  Insurance  Co.,  4  Dec  Rep.  412,  2  Clev. 
L.  Rep.  125. 

The  petition  must  aver  neglect  or  refusal 
to  levy  the  assessment,  else  it  avers  no 


Digitized  by  Google 


0369 


nramuuioB  zxm. 


»8TO 


breach:  Hail  v.  Live  Stock  AatociaHon,  11 
Dec  Rep.  145,  26  BulL  70. 

Where  it  ia  provided  in  a  fire  policy  that 
the  insurer,  in  lieu  of  paying  for  a  lose  in 
money,  may  rebuild  or  replace  the  property 
destroyed,  such  provision  is  in  the  nature  of 
a  condition  subsequent,  available  only  at  the 
option  of  the  insurer.  It  is  therefore  un- 
necessary to  aver  in  the  petition,  in  an  action 
on  the  policy  for  the  amount  of  the  loss,  that 
the  insurer  refuses  to  rebuild  or  replace  the 
property  destroyed:  Inauratice  Co.  v.  Mc- 
Gookey,  38  O.  S.  S55,  III  Longadorfs  ITotea, 

Facts  constituting  excuses  for  nonpnfonn- 
anee  of  eondition*  waiver  of  performance, 
estoppel  to  claim  non-performance,  and  inter- 
pretation by  the  parties  themselves  of  am- 
biguous conditions  are  not  Immaterial  nor 
irrelevant:  BosweU  T.  /Muroncv  Co.,  IS  O. 
S.  P.  (N.S.)  S64. 

An  all^fation  of  an  agreement  is  often 
an  allegation  of  mixed  law  and  fact,  and  it 
is  sufficient  to  allege  the  agreement  ns  it 
was  at  the  time  of  the  breach  without  giv- 
ing all  the  agreements  and  modifications 
thereof  resulting  in  the  ultimate  agreement: 
BosweU  T.  /iMHTanee  Co.,  18  O.  N.  P.  (N.S.) 
804. 

Except  as  specifically  provided  by  the  code, 
an  insertion  of  agreements  bodily  in  a  peti- 
tion is  not  good  pleading,  but  the  remedy 
is  not  a  motion  to  strike  out  but  for  a 
reformation  of  the  petition.  However  infor- 
mal a  pleading  may  be  a  court  can  not  strike 
out  all^iations  essential  to  plaintiff's  cnuse 
of  action:  Botwell  T.  Insurance  Co.,  13  O. 
N.  P.  (K.S.)  894. 

Where  the  line  between  evidential  and  ulti- 
mate facts  is  not  clear  and  the  plaintiff  re- 
lies upon  certain  well-d^ned  facts  in  sup- 
port of  what  otherwise  would  be  an  essen- 
tial allegation  of  mixed  law  and  fact,  he 
should  be  allowed  to  plead  them  so  that  the 
issues  as  to  such  facts  of  their  sufficiency 
may  be  dearly  presented.  Brevity  in  plead- 
ing la  to  be  desired  and  is  accomplished  by 
the  allegati<m  of  ultimate  facts,  but  shonld 
be  subordinate  to  the  purposes  of  the  code, 
which  is  to  present  clear  and  separate  iasuee 
<tf  law  and  fact:  Bostoell  t.  Inmrance  Co., 
18  0.  N.  P.  (N.S.)  866. 

The  law  of  another  state  being  rflicd  on 
to  avoid  forfeiture  for  non-payment  of  pre- 
miums, the  facta  bringing  the  case  within 
such  law  must  be  averred :  Bheifers  v.  Inaur- 
anoe  Co.,  46  O.  S.  418,  IV  Longsdorf's  Xotes, 
385. 

An  averment  that  an  appraisal  under  the 
terms  of  a  fire  insurance  policy  ia  illegal, 
void  and  of  no  effect,  is  merely  a  legal  con- 
clusion if  not  based  upon  a  statement  of 


facts:  Inturmtce  Co.  v.  Riet,  BO  O.  S.  272* 
IV  Longsdorf's  Notes,  1051. 

In  a  suit  to  recover  on  a  fire  loss  it  is 
not  a  misjoinder  of  defendants  or  of  separate 
causes  against  different  parties,  to  join  in 
one  action  several  companies  whose  policies 
cover  the  same  property,  or  a  part  of  t^e 
same  property,  notwithstanding  each  policy 
contains  tiie  provision  that  the  company  issa- 
ing  it  shall  not  be  liable  for  a  greater  pro- 
portion of  any  toss  on  the  property  described 
than  the  amount  thereby  insured  bears  to 
the  whole  amount  of  insurance  covering  the 
property:  Brewing  Co.  v.  Insurance  Co.,  2  O. 
N.  P.  (N.S.)  125. 

Where  in  a  policy  of  insurance  it  is  made 
a  e<mdition  precedent  that  in  ease  of  dis- 
agreonent  as  to  the  amount  of  toss,  it  shall 
be  determined  by  appraisement  the  insured 
may  bring  suit  upon  the  poiey,  averring  in 
his  petition  the  performance  of  all  eonditiona 
on  his  part,  and  when  the  insurer  plnds 
in  its  answer  tne  disagreement  and  the  deter- 
mination of  the  amount  by  appraisonaitf 
and  tiie  provisions  of  the  policy  as  to  con- 
currmt  insoraaee,  the  amount  the  plaintiff 
may  recover  is  limited  to  a  proportionate 
amount  of  the  loss  so  determined,  and  he  can 
not  recover  a  larger  amount  unless  the 
appraisonent  is  void  or  is  set  aside.  If  it 
is  void,  he  may  plead  its  invalidity  in  his 
reply,  but  if  it  is  only  voidable,  he  should 
in  his  petition  unite  a  cause  of  action  to  set 
it  aside:  Inwranee  Co.  v.  Aie^  80  O.  S.  272, 
IV  Longsdorfs  Notes.  1051. 

Where  the  plaintiff,  in  an  action  on  an  in- 
surance policy,  has  bem  released  from  per- 
formance of  any  of  tiie  eonditimis  of  the 
contract,  he  should  aver  such  facts  in  his 
petition;  but  matters  of  a  merely  defmsive 
nature  need  not  be  met  earlier  tiian  at  the 
filing  of  the  reply :  Kandw  v.  Indemnitif  Co., 
10  O.  C.  C.   (N.S.)  449,  20  O.  C.  D.  260. 

In  an  action  on  a  policy  of  fire  insurance 
an  amended  petition  which  fails  to  allege 
any  conaideration  for  the  contract  is  demurr- 
able, notwithstanding  the  original  petition 
supplied  the  omission:  KeJim  v.  Ineuranev 
Co.,  8  O.  C.  C.  (N.S.)  486,  18  O.  C.  D.  839. 

In  an  action  on  a  policy  of  insurance, 
where  the  case  has  been  tried  in  part  on  tbe 
theory  that  there  had  been  a  waiver  of  the 
condition  of  the  policy  as  to  prepayment  of 
premiums,  it  is  not  error  after  verdict  to 
permit  an  amendment  of  the  petition  setting 
up  such  waiver:  Accident  Asaodation  v,  Har- 
rington, 10  O.  C.  C.  (N.S.)  134,  20  O.  C.  D. 
612  [vacated,  without  opinion,  Accident  As- 
aodation T.  Harrington,  80  0.  S.  730]. 

Two  causes  of  action  on  two  policies  of 
fire  insurance  by  different  companies  on  the 
same  property,  with  provisions  for  appor- 
tioning lOBs,  are  not  joinable:  Beibert  v.  In- 
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turanoe  Co.,  12  0.  N.  P.  (N.S.)  210  [with- 
drawing former  opinion  in  8«ifert  t.  Intur- 
once  Co.,  22  0.  D.  (N.P.)  221]. 

A  petition  in  interpleader  should  set  forth 
{generally  the  nature  of  the  claims  that  have 
been  asserted  to  the  fund,  so  that  the  court 
can  determine  from  the  petition  whether  an 
interpleader  is  proper.  Thus  a  petition  by 
a  life  inaurance  company,  averring  that  two 
independent  persons  claim  to  own  the  policy 
and  the  fund  due  thereon,  should  set  out  the 
nune  of  the  beneficiary  and  the  nature  and 
foundation  of  the  antagonistic  claims :  Insur- 
ance Co.  v.  Lea,  7  O.  N.  P.  399,  10  O.  D. 
(N.P.)  39.   See  also  Interpleadbb. 

It  is  not  a  departure,  in  an  action  on  a 
policy  of  insurance,  to  set  up  in  the  reply 
the  proTisions  of  a  by-law  of  the  defendant 
company,  which  is  a  part  of  the  contract  of 
insurance  and  negatives  ttie  effect  of  an 
affirmative  defense  and  therefore  tends  to 
fortify  and  strengthen  the  cause  of  action 
set  up  in  the  petition:  BechfA  v.  Inaurance 
Co.,  14  O.  N.  P.  (N.S.)  207. 

A  general  denial  doea  not  put  in  issue 
pwformanoe  of  conditions  precedent  to  re- 
covery of  loH,  where  snch  performance  was 
alleged  in  the  petition:  Insurance  Co.  v. 
TUua,  82  0.  S.  191. 

O.  C,  {  9683,  controls  the  construction  of 
subsequent  policies,  so  that  breaches  of  con- 
dition subsequent  must  be  such  as  increase 
the  risk,  and  this  must  be  averred.  Thus, 
as  becoming  unoccupied  is  not  necessarily  an 
increase  of  risk,  a  defense  under  a  clause 
against  liability  for  loss  on  vacant  buildings 
must  aver  that  the  risk  was  increased. 
Whether  it  was  increased  is  a  question  for 
the  jury:  Moody  v.  Jntmrance  Co.,  .52  O.  S. 
12,  IV  Longsdorf's  Notes,  560. 

An  unexpired  and  uncanceled  policy  is 
prima  facie  valid,  and  the  burden  of  proof 
!■  on  the  defendant  to  prove  the  contrary. 
The  conditions  precedent  on  the  plaintiff  are 
those  necessary  to  perfect  his  right  of  action, 
such  as  notice  and  proofs  of  loss.  Conditions 
defeating  the  liability  are  subsequent,  and 
the  insurer  must  plead  and  prove  them — as 
here  that  the  building  became  vacant:  Moody 
T.  Ineurance  Co.,  62  0.  S.  12,  IV  Longsdorf's 
Notes,  660. 

False  T^resentation  and  breaches  of  war- 
ranty, if  relief  on,  must  be  averred  and 
proved  by  the  defense:  Insurance  Co.  v. 
Leonard,  9  O.  G.  C.  46,  6  O.  G.  D.  40,  2  O. 
D.  (N.P.)  122. 

Warranties  and  representations  in  a  life 
insurance  application  are  collateral  to  the 
contract,  and  the  burden  is  on  the  defendant 
to  show  their  falsity,  and  not  on  plaintiff: 
Insurance  Co.  v.  Reif,  7  Dec.  Rep.  200,  1 
Bull.  290  [reversed,  on  other  grounds,  Insur- 


ance Co.  V.  Reif,  36  O.  S.  696,  III  Longs- 
dorfs  Notes.  877]. 

Where  a  life  insurance  company  is  sued  in 
Ohio  by  the  beneficiary  of  a  policy  issued  in 
Michigan  and  assigned  in  Michigan  to  parties 
still  resident  in  Michigan,  an  answer  by  the 
company  denying  the  right  of  the  l>en^ciary 
to  recovery  by  reason  of  the  assignment  is  not 
inconsistent  with  a  supplemental  answer  al- 
l^l^ing  the  subsequent  filing  in  the  federal 
court  in  Michigan  by  the  assignees  of  an 
action  on  the  same  policy  and  alleging  the 
necessity  of  making  such  assignees  parties: 
Swett  V.  Insurance  Co.,  6  0.  N.  P.  {N.S.) 
569,  20  0.  D.  {N.P.)  649  [affirmed,  Swett  v. 
Insurance  Co.,  14  O.  C.  C.  (N.S.)  100,  23  0. 
C.  D.  369,  and  affirmed,  without  opinion, 
Swett  T.  Insurance  Co.,  83  0.  S.  470]. 

In  an  aetion  by  the  beneflclMy  on  a  life 
insurance  policy,  a  supplemental  answer  al- 
lying the  necessity  of  making  assignees  of 
such  beneficiary  parties,  without  a  tender  of 
the  proceeds  of  the  policy  into  court,  is  not 
in  the  nature  of  an  interpleader,  but  snch 
supplemental  answer  and  an  answer  denying 
the  right  of  the  beneficiary  to  recovery  must 
be  read  together,  and  the  comapny  can  not 
be  required  to  elect  upon  which  it  will  rely. 
Swen  V.  Insurance  Co.,  8  0.  N.  P.  (N.8.) 
669,  20  O.  D.  (N.P.)  649,  [affirmed,  8y>ett  v. 
Insuranoe  Co.,  14  O.  C.  C.  (N.S.)  100,  23 
O.  C.  D.  369,  and  affirmed  without  opinion, 
Swett  V.  Inauranoa  Co.,  83  O.  8.  470]. 

Under  the  IT.  8.  statotes  requiring  hoaia 
carrying  passengers  to  have  a  licensed  pilol^ 
a  defense  of  waat  of  snoh  pilot  is  bad,  witii- 
out  stating  and  showing  that  she  was  earry- 
ing  passengws:  /naunwce  Co.  v.  Frank,  7 
Deo.  Bep.  302.  2  Bull.  93. 

In  an  action  in  mandamus  to  oompd  the 
superintendent  of  insurance  to  renew  the 
license  of  a  fraternal  beneficial  associatitm 
diartoed  under  the  laws  of  Pennsylvania  to 
do  budness  in  this  state^  want  of  an  aver- 
ment in  the  answer  that  notice  was  duly 
given  to  tiie  offleoB  of  the  aasooiation  that 
its  Uoense  woald  not  be  renewed  on  expira- 
tion, makes  the  answer  bad  on  demurrer: 
State,  em  rel.,  v.  Lemert,  11  O.  N.  P.  (N.S.) 
S36.  21  O.  D.  (N.P.)  118. 

An  answer  in  an  action  on  notea  given  for 
life  insurance,  which  allies  that  (I)  the 
notea  were  executed  on  an  express  agreement 
that  they  should  be  discounted  with  a  certain 
brokerage  firm  of  which  the  insured  was  a 
member  and  brokerage  allowed  such  firm, 
otherwise  the  insurance  should  be  void  and 
the  policy  canceled;  (2)  that  upon  notice 
of  failure  to  carry  out  sud  brokerage  agree- 
ment, the  policy  was  returned  to  the  agent, 
cancellation  demanded  and  return  of  the 
notes  requested;  and  (3)  that  the  insured 
became  the  beneficiary  of  a  rebate,  which  was 
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iU^al  and  oontrary  to  G.  C,  1 0404,  is  de- 
feetiTe  in  tiiat  it  fails  to  brbig  the  insured 
within  the  tenna  <d  the  statute  to  aa  to 
iavalidate  the  notes  or  mala  them  fail  for 
want  of  eonaideration:  DaUey  T.  Ohappell, 
12  O.  O.  C.  (X.S.)  501,  21  O.  C.  D.  S09. 

An  allegation  that  on  insurance  companj- 
did  not  toider  the  prflmium  note  and  easfa 
prraiium  given  for  a  policy  until  long  after 
the  Ininging  of  sujt  for  a  loss  Uiereon,  notii- 
iug  iqtpearing  in  such  allc^tion,  standing 
aJon^  that  the  company  had  knowledge  of 
tiie  time  when  other  insurance,  upon  which 
forfeiture  is  claimed,  ns  taken  by  the  plain- 
tiff, can  not  he  considered  as  a  defense  to  the 
cl^m  of  forfeiture:  Kehm  v.  Inaurnnce  Co., 
8  O.  N.  P.  542,  II  O.  D.  (X^.)  739. 

To  an  answer  of  unfoue  representations  a 
repfy,  denying  they  were  untoue,  and  Uiat 
tne  insurer  knew  the  facts  and  induced  the 
assured  to  helieve  he  had  properly  stated 
tliem,  is  not  inconsistent:  Cheever  v.  Insur- 
ance Co.,  6  Dec.  Rep.  268^4  Am.  L.  Rec.  155. 

For  the  general  discussion  of  the  subject 
of  pleading,  see  Pleadihos. 

XXIV.  EVIDENCE. 
A.   Pbesvufttons  and  BunwN  or  Proof. 

Tbte  burden  is  on  the  company  to  show  a 
breach  of  a  condition  that  the  insured  was 
free  from  certain  diseases  at  the  date  of 
application:  Jfelvin  v.  Inauranee  Co.,  9  0.  L. 
B.  361,  66  BuD.  377. 

If  aji  insurance  company  claims  that  the 
poU^  is  rendered  invalid  by  a  breach  of  an 
express  condition  the  burden  of  proof  is  upon 
such  inenrance  company:  Casualty  Go.  v. 
Btrd,  18  0.  C.  C.  488.  10  0.  C.  D.  211. 

The  burden  is  upon  one  complaining  to 
allow  that  the  effect  of  the  rule  limiting  the 
time  within  which  a  suit  can  be  brought  to 
six  months  after  a  fire,  is  such  as  to  demand 
in  a  given  case  that  its  operation  be  sus- 
pended: Appel  T.  Intitrance  Co.,  4  O.  N.  P. 
(N.8.)  229,  16  O.  D.  (N.P.)  499,  1  Hosea,  270 
[affirmed,  Appel  v.  Insurance  Co.,  76  0.  S. 
62,  IV  I^ngsdorf's  Notes,  1022]. 

The  burden  of  proving  requisite  notice  of 
assessments  in  a  mutual  lienefit  association 
is  upon  the  company:  Judge  v.  Benefit  Atso- 
oiation,  10  O.  C.  a  (N.S.)  473,  20  O.  C.  D. 
13;t. 

The  burden  of  proving  that  a  member  who 
has  disappeared  was  dead  at  the  time  the 
payment  of  assessment  was  tendered  by  the 
beneficiary  to  keep  the  certificate  alive,  is  on 
the  company:  Bupreme  Commander}/  v.  Ever- 
ding,  20  O.  C.  C.  689,  11  O.  C.  D.  419. 

Where  the  answer  denies  compliance,  the 
burden  of  proof  in  upon  the  plaintiff  to  show 
that  the  condition  of  the  policy  as  to  sub- 
mission to  an  examination  under  oath  was 


I 

complied  with:  Mahoney  v.  Insurance  Co.,  3 
0.  N.  P.  (N.S.)  246,  16  O.  D,  (N.P.)  181 
[affirmed,  without  opinion,  Mahoney  t.  /«- 
eunmce  Co.,  74  0.  8.  S03]. 

The  burden  of  proof  rests  on  company  to 
prove  the  answers  in  the  application  false: 
Uanner  v.  Insurance  Co.,  40  Bull.  140,  [af- 
firmed without  opinion,  Insurance  Co.  v. 
Banner,  69  O.  S.  668]. 

A  defmse  that  a  life  insurance  policy  was 
taken  out  by  the  plaintiff  in  the  name  of  the 
assignor  upon  aa  agreement  that  the  latter 
sDould  apply  therefor  and  the  former  pay  the 
premium  tiiereon  and  that  an  assignment 
thereof  should  be  made^  etc.,  and  that  it  was 
a  mere  wagering  policy,  js  an  affirmative 
defense,  tiie  Imrden  of  proving  which  rests 
upon  the  defendant.  Therefore,  no  evidence 
having  been  offered  in  favor  of  such  defense^ 
it  will  be  considered  as  withdrawn  notwith- 
standing no  formal  withdrawal  appears  in 
toe  record,  especially  where  such  fa^  is  eon- 
ceded  in  argument  on  review  and  the  trial 
court  in  its  oluiqre  substantially  so  stated: 
/fMuronea  Co.  v.  Burks,  23  O.  C.  0.  30,  13 
U.  C.  D.  39,  [revensd,  Insuramee  Co.  v. 
Burhe,  60  O.  8.  204,  IV  Longsdoifs  Notes, 
958]. 

A  provision  in  a  fire  insurance  policy  that 
the  same  shall  be  void  in  case  of  loss  "if 
sworn  statements  in  acoordance  with  all  the 
requirements  of  this  policy  *  «  ■  shall 
not  be  rendered  within  sixty  days  after  the 
fire,"  is  valid  and  binding  upon  the  parties 
thereto;  and,  where  assured  admite  tbat  the 
provision  was  not  complied  with,  the  burden 
of  proof  is  upon  him  to  show  a  waiver  there- 
of by  the  insurer:  BUlinga  v.  Insurance  Co., 
2  0.  N.  P.  (N.S.)  21,  14  O.  D.  (N.P.)  387. 

The  burden  of  proof  under  O.  C.,  {  9583, 
rests  upon  the  insurance  company:  Insurance 
Co.  V.  Werner,  6  O.  N.  P.  (N.8.)  514,  16 
0.  D.  (N.P.)  524,  [reversed,  without  affecting 
this  proposition,  in  Insurance  Co.  v.  Werner, 
76  O.  S.  643,  IV  Longsdorfs  Notes,  1027]. 

A  member  of  a  mutual  benefit  association 
had  paid  all  the  assessments  made  on  him 
by  the  association  up  to  the  time  when  he 
disappeared.  The  association  thereon  de- 
clined to  accept  payment  of  the  assessment 
coming  due  subsequently  to  his  disappear- 
ance, tendered  by  the  beneficiary  named  in 
the  certificate,  on  account  of  such  disappear- 
ance, and  did  not  longer  make  any  assess- 
ments on  him.  It  was  held  that  in  an  action 
brought  on  such  certificate  after  seven  years 
from  the  disappearance  of  such  member  bad 
elapsed,  that  the  presumption  being  that  he 
was  dead,  the  beneficiary  was  entitled  to  re- 
cover on  the  certificate:  Supreme  Comman- 
dery  v.  SverHnff,  20  O.  C.  C.  689,  11  O.  C.  D. 
419. 
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Hie  burden  of  proving  that  a  member  who 
has  disappeared  was  dead  at  the  time  the 
payment  of  the  asseasment  was  tendered  by 
the  beneficiary  to  keep  the  certificate  alive, 
ia  on  the  company:  Supreme  Commandery  v. 
everding,  20  O.  C.  C.  689,  11  0.  C.  D.  410. 

If  a  petition  on  a  mutual  insurance  policy 
all^fes  performance  of  all  conditions,  and  the 
answer  denies  payment  of  a  certain  assess- 
ment, the  plaintiff  need  not  prove  that  the 
assessment  was  made  and  paid.  The  defend- 
ant must  prove  the  assessment:  Inauranoe 
Co.  V.  Boiceraox,  6  0.  C.  C.  1,  3  O.  C.  D.  821. 

A  death  certificate,  agreeing  to  pay  a  cer- 
tain sum  when  the  class  is  full,  with  proof 
that  it  was  full  when  the  certificate  was 
issued  makes  a  prima  facie  case,  and  if  the 
association  sets  up  in  defoue  that  the  class 
had  become  depleted,  and  alleging  failure  of 
the  assured  to  pay  certain  assessments,  the 
burden  is  on  it  to  prove  these  facts,  they 
beii^  peculiarly  within  its  knowledge,  and 
the  plaintiff  need  otter  no  evidence  under  his 
general  aUc^tion  of  performance  of  cmdi- 
tions:  ffatl  y.  SeottUh  Site,  6  O.  C.  C.  137, 
8  O.  C.  D.  384.    See  also  Contbacts. 

Where  notice  of  a  change  of  address  of  the 
insured  is  relied  upon  to  invalidate  the 
notice  of  an  assessment  mailed  by  a  mutual 
benefit  association,  such  issue  must  be  sup- 
ported by  a  preponderance  of  the  evidence: 
Judge  V.  Benefit  AssociAtiott,  10  O.  C.  C. 
(N.S.)  473,  20  O.  C.  D.  133. 

Suicide  of  the  assured  within  one  year 
from  the  date  of  a  policy  of  insurance  must, 
when  put  in  issue  by  a  reply,  be  established 
the  insurer  by  a  preponderance  of  the 
evidence  to  constitute  a  defense  to  an  action 
conunenced  under  a  policy  which  provides 
that  if  assured  shall  commit  suicide,  whether 
sane  or  insane,  the  p(di<^  shall  be  void  unless 
death  occurs  one  year  or  more  after  its  date : 
Manner  v.  Inaurance  Co.,  49  Bull.  140,  [af- 
firmed, without  opinion.  Insurance  Co.  v. 
Banner,  69  O.  S.  568]. 

Ko  presumption  arises  that  assured  inten- 
tionally committed  suicide  from  the  fact  that 
he  was  found  with  a  bullet  hole  in  his  head 
and  with  a  revolver  in  his  hand:  Banner  v. 
Insurance  Co.,  40  Bull.  140,  [affirmed,  with- 
out opinion,  Inauranee  Co.  T.  flonner,  60 
O.  S.  568]. 


B.  JCDicuL  NoncB. 

A  judge  being  a  member  of  a  fraternal 
Order,  and  knowing  its  objects  and  purposes, 
will  take  judicial  notice  thereof  in  an  action 
involving  that  question:  Hiktreth  y,  Knightg 
of  Pvthiat,  8  O.  N.  P.  640,  11  0.  D.  (N.P.) 
622.   See  also  Judicial  Notice. 


C.  Pabol  Evidence. 

The  rules  as  to  par(d  evidence  of  the  situa- 
tion of  the  parties  are  applied  liberally  to 
insurance  policies  made  in  the  name  of  an 
agent,  tnistee,  etc.:  Insurance  Co.  v.  Boyle, 
21  O.  S.  119,  HI  Longsdorfs  Notes,  13. 

An  insurance  policy  is  an  exception  to  the 
rule  excluding  parol  evidence,  where  a  literal 
construction  would  defeat  the  real  intention 
of  the  parties  and  the  parol  evidence  makes 
it  plain:  Walrath  v.  Insurance  Co.,  16  0.  C. 
C.  413,  0  O.  C.  D.  233.    See  also  Evidence. 

In  actions  upon  contracts  of  life  insurance, 
the  general  rule  as  to  declarations  made  by 
tue  deceased  are  applicable  where  the  policy 
was  held  in  a  mutual  benefit  society,  and 
oral  statements  made  by  the  insured  with  ref- 
erence to  his  physical  condition  prior  and 
subsequent  to  the  time  of  the  filing  of  his 
application  for  insurance,  are  not  competent 
for  the  purpose  of  showing  the  falsity  of  the 
written  answers  contained  in  his  application : 
Daley  v.  Trainmen,  7  O.  N.  P.  (N.S.)  238, 
10  O.  D.  (N.P.)  60. 

In  an  action  on  a  policy  requiring  waiver 
of  conditions  to  be  in  writing,  parol  evidence 
is  not  admissjble  to  show  that  the  facts  as 
to  title  of  the  property  were  known  to  the 
agent  of  the  insurer  when  he  accepted  the 
application  for  the  insurance,  delivered  the 
policy  and  received  the  premium:  Agricul- 
tural Society  V.  Insurance  Co.,  9  O.  N.  P. 
(N.S.)  49,  19  0.  D.  (N.P.)  664. 

Where  in  accordance  with  the  terms  of  the 
policy,  proofs  of  loss  were  furnished  the  un- 
derwriters, and  at  the  trial  it  is  shown  that 
notice  had  been  served  on  them  to  produce 
ttie  original  proofs  of  loss  so  furnished  them, 
but  the  same  are  not  produced,  secondary 
evidence  of  their  contents,  may  be  admitted: 
Oilchrist  v.  Transportation  Co.,  21  O.  C.  G. 
19,  11  O.  C.  D.  360. 

Where  the  grand  master  of  a  bmeflciary 
society  testifies  that  he  knew  at  the  time  a 
certificate  was  issued  that  the  holder  was  a 
saloon  keeper  (a  class  of  risks  forbidden  by 
its  constitution),  and  had  been  for  several 
years  prior  thereto,  but  that  he  did  not  know 
until  several  months  later  that  the  policy 
was  issued  to  such  holder,  although  signed 
by  him,  the  part  relating  to  his  knowledge 
when  the  insured  became  a  member,  was 
properly  excluded,  as  tending  to  vary  and 
contradict  the  terms  of  the  policy  signed  by 
tne  witness  and  upon  which  the  action  is 
based:  A.  O.  U.  W.  v.  Bunkera,  3  O.  C.  C. 
(N.S.)  256,  13  O.  C,  D.  487. 

D.   Admissions  and  Declaeations. 

Admisdons  or  declarations  made  by  in- 
sured and  affecting  the  policy  may  be  offered 
in  evidmce  against  the  beneficiary  in  an 
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kctiOD  on  the  policy  where  the  insured  had 
tne  ri^t  to  change  the  beneficiary:  Foxhever 
T.  Order  of  Red  Cross,  2  O.  C.  C.  (N.8.)  394, 
U  O.  C.  D.  56. 

An  insured's  declarations  as  to  the  cause 
of  his  approaching  death,  viz.,  that  it  was 
snicide,  are  not  eompeteat  against  the  bene- 
flciary.  See  report  of  circuit  court  recited 
in  National  Union  v.  RotKert,  39  Bull.  143. 

A  coroner's  verdict  of  suicide,  if  volun- 
tarily furnished  as  part  of  the  proof  of  loss, 
is  competent  eridenee  as  an  admission:  In- 
mrofioe  Co.  v.  Uagmre,  19  O.  G.  G.  502,  10 
O.  0.  D.  662. 

Where  insurance  on  a  man's  life  is  for  his 
wif^B  benefit,  his  declarations  or  letters  as  to 
a  past  state  of  health  are  not  admissiUe  as 
against  her  to  show  that  his  application  con- 
tabled  f«lse  statements.  They  are  hearsay, 
and  not  rvs  j^ettae:  /nsHnmee  Go.  t.  Chwver, 
36  0.  &  201,  in  Longadorfs  Notes,  840, 
Lrever^ng  /nminmoe  Co.  t.  Chetver,  7  Dec. 
Rep.  264,  2  Bull.  19];  Inwmmce  Co.  T.  Rmf, 
7  Dec  Rep.  200,  1  BnlL  200,  [reversed,  on 
other  grounds,  Intwrmtee  Co.  v.  Reif,  36  O. 
S.  596,  m  LoDgsdorfs  Notes,  877]. 

If  a  husband  having  got  iiuuranee  on  his 
own  life  ior  the  sole  use  of  his  wife  after- 
wards make  declarations  to  the  company  as 
to  his  health,  showing  that  the  representa- 
tions in  his  application  were  false,  tiiis  hear- 
say evidence  is  not  made  competent  hy  the 
fact  of  his  death,  and  are  not  admissible 
against  the  wife:  Inauranee  Co,  v.  Applegate, 
7  0.  8.  202,  II  Longsdorf  s  Notes,  298. 

An  all^ation  in  a  petition  at  law,  claim- 
ing that  acts  and  eonduet  before  or  at  the 
time  ot  the  delivery  of  the  policy  waived  a 
forfeiture,  should  be  stricken  out.  Testimony 
as  to  such  prior  acts  and  conduct  may  pos- 
sibly be  admissible  as  tending  to  prove  the 
probability  of  subsequent  acts.  This,  how- 
ever, is  a  question  of  the  relevancy  of  evi- 
dence for  the  trial  court:  Kehm  v.  Insurance 
Co.,  S  O.  N.  P.  642,  11  O.  D.  (N.P.)  7S0. 

E.  Opimoxs. 

A  witness  who  knows  the  property  welt 
jUKy  testify  as  to  its  value  altiiough  he  is 
not  an  expert;  Inaurxmee  Co.  T.  Boweraoa, 
6  O.  G.  C.  1,  3  0.  C.  D.  321. 

In  the  trial  of  an  action  brought  by  a 
trustee  appointed  by  the  court  against  the 
defendants  as  members  of  a  co-partnership 
to  oolleet  an  assessment  made  1^  the  court, 
in  which  action  an  issue  is  joined  between 
the  parties  as  to  whether  the-  poli(7  of  in- 
surance vns  held  by  the  defendants  as  mem- 
bers of  the  co-partnership,  it  is  error  for  the 
court  to  pramit  the  d^endants  to  state  their 
mere  (pinions:  Swing  t.  Rose,  7S  0.  S.  365, 
IV  Longsdorfs  Notes,  1017. 


A  non-expert  acquaintance  can  be  asked 
as  to  the  physical  condittmn,  as  to  being  well 
or  ill  of  a  person  suing  a  lodge  for  ride  bene- 
fits: JTyerv  v.  Xitoos,  16  O.  a  a  646,  8  O.  C. 
i>.  431.  See  alao  Etidbkok 

F.  Caaosa^B  Ihqcbst  akd  Phtsicum^ 
BrAmuicTB. 

Ihe  findii^  of  a  coroner  tiiat  the  assured 
came  to  his  death  from  a  wound  caused  by  a 
revolver  fired  by  him  with  suicidal  intent 
filed  1^  plaintiff  with  the  proofs  of  death, 
although  not  dicisive  <rf  the  manner  of  the 
death,  is  admissible  in  evidence  as  admia- 
sions  on  the  part  of  plaintiff  as  to  the  death 
and  manner  of  death  of  the  insured,  and  as 
sneb  may  be  considered  by  the  jury  with 
other  facts  in  evidence  to  determine  how 
assured  came  to  his  deatii:  Hatuter  t.  Intur- 
onco  Co.,  40  Bull.  140,  [affirmed,  withoot 
opinion,  /fwurwioe  Co,  v.  ffamier,  60  O.  8. 
568]. 

The  coroner's  inquest  and  testimony  there- 
at offered  the  omnpany  to  show  suieidc  is 
properly  rejected:  /ntiiroiiee  Co.  v.  Sohaud^ 
40  O.  8.  112,  IV  LoBgsdorfs  Notes,  8,  {af- 
firming /MtHnmce  Co.  t.  flTdbmid^  6  Dec 
Rep.  901,  8  Am.  L.  Bee.  620]. 

Proofo  of  death  containing  a  phyBieiaji*a 
statements  based  entirely  on  -hearsay,  which 
are  readily  separable  from  his  other  state- 
ments, being  offered  by  the  company  to  sup- 
port a  d^ense  of  suicide  it  was  hdd  that 
an  iiutmotion  to  ttie  jury  to  disrtgard  sooh 
hearsay  statentents  is  right:  IntwroMtce  Co, 
T.  BohtMdt,  40  O.  &  112,  IV  Loi^sdorTs 
Notes,  8,  [affirming  IntwroMo  Co.  T.  SehMidC. 
6  Dec  Rep.  901,  8  Am.  L.  Rec  620]. 

Though  the  attending  physician's  deelara- 
tions  to  others  as  to  the  medicines  he  gave 
are  hearsay,  yet  a  eonsuHii^  physician  haT- 
ing  testified  that  he  recommended  continuing 
tbe  treatment  of  the  other  physieian,  may  be 
asked  what  that  wu  to  test  him  as  an 
expert:  /nswnmce  Co.  r.  La  Boitmva,  6  Dec 
R^.  242,  4  Am.  L.  Rec  1. 

Q.  RoxjCB  Ain»  Rboobds  or  Coupant. 

Rules  the  order  (as  to  right  to  aiek 
benefits,  etc)  may  be  c^ered  in  evidowev  hat 
not  deeisi<ms  <rf  the  order  oonstming  the 
rulc^  the  right  being  a  matter  in  oontroversy: 
Jfyers  T.  Lwooe,  16  O.  G.  0.  646.  8  O.  a  D. 
431. 

The  ctmipany's  premium  rates  are  not  rde- 
vant  to  show  conq)licit7  of  the  assured  wiUi 
the  agent's  fraud  in  Substituting  a  spurioas 
applieatifm,  nor  to  show  the  company's  want 
of  knowledge  of  the  assored's  state  of  health, 
nor  that  tiie  oontraet  was  inequitable:  /«- 
«wranee  Co.  Y.  BtMmoin,  30  O.  8.  647,  III 
Longsdorfs  Notes,  664. 
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A  defense  to  a  ipdlicy  being  the  non-pay- 
ment of  an  auessment  the  defendant  can  not 
prove  the  assessment  orally,  but  by  its  rec- 
ords: /Muranoe  Co.  v.  Bowerwa,  6  O.  C.  C. 
1,  8  0.  a  D.  381. 


H.   Otheb  Mattbss. 

0.  C,  {  11496,  providing  that  a  party  shall 
not  be  permitted  to  testify  where  the  adverse 
party  olatms  as  heir,  grantee,  etc,  renders 
incompetent  the  testimony  of  a  widov  who 
has  sued  a  beneftcial  order  upon  a  policy  of 
insurance  upon  the  life  of  her  husband;  but 
members  of  the  order  are  not  debarred  by 
this  statute  from  testifying  as  to  matters 
occurring  in  the  lodge  room  when  the  de- 
cedent was  present:  Foahevor  v.  Red  Oroaa, 
2  O.  C.  C.  (H.S.)  394,  14  O.  C.  D.  56.  See 
also  WiTNESBES. 

Disagreement  as  to  amount  of  loss  and 
salvage  calls  for  an  appraisal  and  subsequent 
action  on  the  policy;  it  is  not  competent 
for  the  insured  to  give  his  reasons  why  he 
did  not  demand  an  appraisal:  Everett  Co.  v. 
/fMKTonos  Co.,  6  O.  N.  P.  (N.S.)  241,  20 
O.  D.  (N.P.)  171,  [affirmed  by  circuit  court, 
without  opinion]. 

Averments  in  a  petition  in  a  suit  on  a  life 
insurance  policy,  that  the  condition  as  to 
proof  of  death  was  definitely  performed  on  a 
certain  date  and  that  every  condition  re- 
quired by  the  policy  was  performed,  are 
wholly  inconsistent  with  a  subsequent  aver- 
ment that  the  eondititm  of  the  policy  with 
reicrenee  to  proof  of  death  had  been  waived; 
and  in  the  absence  of  any  averment  of  an 
excuse  for  non-performance,  or  any  inference 
to  be  drawn  from  the  petition  that  there  was 
such  an  accuse,  evidence  could  not  be  offered 
on  the  queatitm  of  waivsr:  Ifeneor  t.  Insur- 
oiwe  Co.,  12  O.  G.  a  (K.S.)  411.  81  O.  C.  D. 
483. 

Although  the  relations  between  the  insurer 
and  insured  are  eontraetnal,  the  courts  will 
not  permit  accident  insurance  companies  to 
estaUish  rules  of  evidence  which  are  wholly 
at  war  with  the  fundamental  principles  of 
eridenoe:  Trtme  v.  Aaturxmoe  Co.,  13  O.  D. 
(N.P.)  298. 

An  employe  of  the  company  may  testify 
as  to  notices  sent  by  hfan  to  the  assured  of 
the  maturity  of  the  premiom  notes,  and  also 
as  to  the  forms  of  notice  In  general  use  by 
his  oompany  at  that  time  after  refreshing  hU 
memory  from  the  bocdu:  Inaunmee  Co.  V. 
Morrow,  16  O.  C.  0.  851,  8  0.  a  D.  410. 

A  defense  (rf  snieide  1^  the  assured  may  be 
established  oireumstantial  evidence  In  the 
idMenee  ot  direct  eridene^  and  the  jury  nmy, 
in  determining  muA  isme,  take  into  aooount 
and  consider  the  kind  at  a  man  the  aisared 
was;  his  eondnet  at  the  hotel  where  he  was 


stopping  at  the  time;  the  situation  of  the 
room  in  which  t^e  act  ocurred;  the  situation 
in  which  he  was  found,  and  other  facts  and 
circumstauMS  in  evidence  bearing  upon  the 
subject:  Banner  v.  Intwnmee  Co.,  49  Ball. 
140  [affirmed,  without  opinion,  Inturanco  Co. 
V.  Homier,  69  O.  8.  S68]. 

In  ascertaining  tiie  nine  of  a  vessel  de- 
stroyed by  flrc^  to  determine  the  amount  of 
insurance  to  be  paid  for  ite  loss,  tiie  price 
at  whidi  the  vessel  was  sold  prior  to  Ite  loss 
is  admissible  in  evidence,  but  the  price  asked 
at  the  commencement  of  the  nq^otiations  for 
its  sale  is  not  competent;  Oiiehritt  v.  Trana- 
portation  Co.,  81  0.  C.  C.  19, 11  O.  C.  D.  8S0. 

The  receipt  of  an  insurance  company  for 
tue  premium  having  been  offered  witiiout 
explanation  in  an  action  on  a  policy  of  in- 
surance, stands  as  prima  faoie  evidence  of 
ccnnpliaooe  with  the  canditions  of  the  policy, 
and  a  verdict  should  stand  regardless  of  the 
question  of  waiver:  Aocidmt  Aasooiation  v. 
Harrmffton,  10  O.  C.  C.  (N.S.)  134,  20  0.  C. 
D.  612,  (vacated,  witiiout  opinion,  Accu2en( 
AtMoiaHon  t.  Barrington,  SO  0.  S.  730]. 

Cross  examination  of  a  witness  for  plaintiff 
in  an  insurance  case  can  not  go  to  show 
incendiarism  when  no  such  issue  is  made: 
PKUlips  V.  Insurance  Co.,  13  O.  C.  C.  679,  6 
O.  C.  D.  266.   See  also  Witni»ses. 

Waiver  of  conditions  can  not  be  proved 
under  a  plea  of  performance.  Thus  in  an 
action  on  an  insurance  policy  averring  per- 
formance of  all  conditions,  the  plaintiff  can 
not  show  waiver  of  immediate  notice  -and 
proofs  of  loss:  Inauranee  Co.,  v.  Baidwin,  62 
O.  8.  368,  IV  Longsdorf  8  Notes,  836  [revers- 
ing Inaurance  Co.  v.  Baldwin,  17  O.  C.  C. 
143,  9  O.  C.  D.  1181.   See  also  Contracts. 

Where  the  petition,  in  an  action  on  a 
policy  of  fire  insurance,  all^^es  performance 
of  tiie  conditions  of  the  policy,  evidence  of 
waiver  of  conditions  by  the  company  is  inad- 
missible, and  a  reply  ailing  such  waiver 
is  not  only  a  departure,  but  contains  irrele- 
vant facta  which  should  be  stricken  out  on 
motion:  Eehm  v.  Insurance  Co.,  12  O.  D. 
{N.P.)  227.   See  also  PLBAitiKas. 

Where  discrepancies  appear  between  the 
original  application  for  life  insurance  and 
the  copy  of  the  applieati<Hi  which  was  re- 
turned with  the  p<^icy,  and  these  disarepan- 
eies  are  matten  of  substance,  it  is  not  error 
to  exclude  them  as  evidence  if  the  ooart  finds 
that  th«y  were  of  such  a  ehuiMter  as  to 
afford  a  reaeonaUe  ground  for  a  defense: 
ffMwnmce  t.  Boffmtm,  18  0.  C  C.  (If.S.) 
187,  28  0.  C.  D.  6S8,  [affirmed  without  opin- 
ion, Inauronee  Co.  t.  Boffman,  83  O.  8.  477]. 

An  answer  in  an  action  on  notes  given  for 
life  inanranee^  vhtah  alleges  that  (1)  the 
notes  were  executed  on  an  express  agreement 
that  th^  should  be  disoounted  wi^  a  cer- 
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tain  tHTokerage  firm  of  which  the  insured 
wftR  a  member  mud  brokerage  allored  rach 
Arm,  otherwise  the  insurance  should  be  void 
and  the  policy  canceled;  (2)  that  upon 
DOtice  of  failure  to  carry  out  siUd  brokerage 
agreement,  the  policy  was  returned  to  the 
agent,  canoellation  demanded  and  return  of 
the  no  tea  requested;  and  (3)  that  the  in- 
sured became  the  beneficiary  of  a  rebate, 
which  was  illegal  and  contrary  to  0.  C, 
I  9404,  is  defective  iu  that  it  fails  to  bring 
the  insured  within  the  terms  of  the  statute 
so  as  to  invalidate  the  notes  or  make  them 
fail  for  want  of  consideration:  DaUey  v. 
Chappell,  12  O.  C.  C.  (N.S.)  S61,  21  O.  a  D. 
609. 

A  wide  departure  between  the  calculations 
made  as  to  profits  at  the  time  the  policy  was 
taken  out  and  the  realization  eight  years 
later,  constitutes  evidence  which  may  be  con- 
sidered by  the  jury  upon  the  question  of  the 
falsity  of  the  representations;  and  in  an  ac- 
tion for  the  recovery  back  of  premiums  paid 
no  bar  is  raised  by  the  provisions  of  G.  C, 
S  9404,  nor  by  the  four-years'  statute  of  lim- 
itations where  the  petition  alleges  that  the 
plaintiff  continued  to  rely  upon  the  repre- 
sentations in  making  his  quarterly  premiums, 
nor  is  the  claim  available  to  the  company 
that  the  plaintiff  should  have  read  his  pol- 
icy where  the  falsity  of  the  representations 
as  to  profits  would  not  have  been  revealed 
by  such  reading:  Life  Assurance  Co.  v.  Btat- 
ler,  1  O.  C.  G.  A.  1  [affirmed,  without  opin- 
ion. Life  AMurance  Co.  v.  Btatler,  88  O.  S. 

In  an  action  on  a  policy  of  life  insurance, 
failure  of  the  company  to  plead  any  of  the 
conditions  of  the  policy  as  a  special  defense, 
renders  it  doubtful  whether  the  plaintiff 
would  be  required  to  offer  any  proof  in  sup- 
port of  an  averment  or  waiver,  but  would 
rather  be  entitled  to  a  judgment  on  the  plead- 
ings: Insurance  Co.  v.  Shively,  1  O.  C.  C.  A. 
63,  24  0.  C.  D.  357. 

For  the  general  discussion  of  the  subject 
of  evidoice,  see  Evidenoe. 

XXV.  CHAKGE. 

Where  it  is  undisputed  that  the  loss  was 
total,  a  failure  on  the  part  of  the  court  to 
qualify  the  definition  of  "total  loss"  in  the 
charge  to  the  jury  does  not  constitute  error : 
Jttsumnce  Co.  v.  McBee,  12  O.  C.  C.  (N.S.) 
228,  21  0.  C.  D.  469,  [affirmed,  with  opinion, 
Insurance  Co.  v.  McBee,  85  0.  S.  1611. 

A  charge  of  court,  which  assumes  that 
because  a  husband  acted  for  his  wife  in 
applying  for  membership  for  both  himself 
and  his  wife  in  a  mutual  benefit  society,  any 
false  representations  which  he  may  have 
made  with  reference  to  his  own  age,  etc.. 


affected  equally  the  memberahip  of  his  wife, 
ia  erroneous:  Sohwarta  y,  CathoUe  VwioHf  9 
O.  C.  C.  (N.S.)  S87,  19  O.  C.  D.  471. 
Under  an  averment  of  performance  of  all 

the  eonditions  of  a  policy  it  is  entMT  to  limit 
a  charge  requiring  such  performance  hy  the 
words  "unlen  you  are  satisfied  that  the 
parties  did  not  know  the  terma  of  tbe  pol- 
icy,**  the  action  being  to  enforce  the  policy 
and  not  to  evade  it:  Immrance  Co.  v.  Howie, 
62  0.  S.  204,  IV  LongsdorTs  Notes,  831. 

Where  a  policy  of  life  insurance  has  a  con- 
dition to  tlie  effect  that  the  ccmipany  assumes 
no  obligation  unless  the  insured  is  at  tbe 
date  of  the  policy  alive  and  in  sound  health, 
and  there  is  an  issue  as  to  whether  at  that 
time  the  insured  was  in  sound  health,  the 
insurance  company  is  entitled  upon  the  trial 
to  have  the  jury  instructed  unconditionally 
to  find  for  the  company  in  case  they  find  tb«t 
the  insured  was  not  in  sound  health  at  tbe 
date  of  the  policy:  Insurance  Co.  v.  Howie, 
68  O.  8.  614,  IV  Longsdorf's  Notes,  949. 

As  G.  C,  S  9391,  provides  that  falseness  of 
answers  to  iutern^atories  must  be  "clearly 
proved,"  it  is  not  error  to  charge  that  the 
proof  must  be  "clear  and  convincing,"  though 
It  is  generally  safer  to  use  the  words  of  the 
statute:  Insurance  Co.  v.  Howie,  62  O.  S. 
204,  IV  tiOngsdorf's  Notes,  831. 

Interrt^atories  as  to  illness,  for  submis- 
sion to  a  jury,  in  an  action  against  a  life 
insurance  company  on  a  policy  which  is 
lapsed  and  upon  reinstatement  relative  to 
the  illness  of  the  insured  preceding  such  rein- 
statement without  including  a  definition  of 
sound  health  or  a  definition  of  what  consti- 
tutes an  ailment  may  be  piop^ly  refuaed 
the  court:  L^e  AseoeiaUon  v.  DrOfdety,  8  0. 
N.  P.  140,  10  O.  D.  fNJ .)  691. 

Where  in  an  action  for  recovery  for  death 
under  a  policy  of  accident  insurance  rantain- 
ing  the  provision  that  the  company  insures 
againat  death  resulting  from  injuries  alone, 
tbe  court  charged  the  jury  generally  that  the 
plaintiff  must  show  that  deatii  resulted  from 
the  accident  alone,  and  also  charged  that  the 
burden  was  on  tiie  defendant  to  show  the 
specific  cause  of  death  to  have  been  other 
than  the  accident,  the  apparent  inconsistency 
IS  not  of  such  a  character  as  to  require  a 
reversal  of  the  judgment:  Insurance  Co.  r. 
Leibus,  8  O.  C.  C.  (NB.)  201,  18  O.  C.  D.  700. 

A  charge  to  the  jury  to  the  effect  that  if  a 
settlement  was  procured  by  fraud  or  mistake 
it  is  not  binding  upon  the  plaintiff  ia  erro- 
neous in  the  absence  of  an  averment  to  that 
effect  in  the  pleading:  Casualty  Go.  v.  Jor- 
dan, 17  0.  C.  D.  696,  3  O.  L.  R.  133.  See 
also  Charge  of  Coukt. 

A  court  is  within  the  law  in  charging  the 
jury  that  the  act  of  an  insurance  company 
in  mailing  a  policy  to  its  agent,  to  be  by  him 
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delivered  to  the  insured,  constitutes  delivery 
to  the  insured  where  the  first  premium  haa 
been  paid.  The  contract  is  consummated  by 
•oeeptance  of  the  application  for  insurance, 
executing  the  policy  and  the  depositing  of  it 
in  the  mail  directed  to  the  agent  for  delivery 
to  the  applicant,  and  delivery  in  law  be- 
comes complete  without  actual  manual  de- 
livery being  made:  Insurance  Co.  T.  Shively, 
1  O.  C.  C.  A.  63,  24  O.  G.  D.  357. 

XXTI.  JUDGMENT. 

The  decree  of  the  supreme  court,  in  an 
action  for  ouster  of  the  Union  Mutual  Fire 
Insurance  Company  does  not  bar  any  stock- 
holder or  member  from  questioning  his  lia- 
bility for  an  assessment  or  from  setting  up 
any  other  defense:  Stcing  v.  Crane,  11  O.  C. 

C.  (K.S.)  297,  22  O.  C.  D.  616  [affirmed, 
without  opinion,  Swing  v.  Crane,  79  O.  S. 
461]. 

The  plaintiff  below  brought  an  action  to 
recover  $800  on  a  fire  insurance  policy  on 
a  house  which  it  was  claimed  was  totally 
destroyed.  The  defense  was  tbat  the  destruc- 
tion of  the  house  was  partial,  not  total,  and 
tbat  as  the  defendant  company  had  demanded 
of  the  plaintiff  an  appraisement  of  the  loss, 
which  demand  had  been  refused  by  the  plain- 
tiffi  there  could  be  no  recovery.  The  jury 
returned  a  verdict  for  $596.  There  were  no 
special  findings  of  fact.  The  defendant 
claiming  that  the  verdict  showed  a  partial 
Ices  and  therefore  the  verdict  should  have 
hwa  for  the  defendant,  filed  three  motions — 
one  for  judgment  non  obstante  veredicto, 
one  in  arrest  of  judgment,  and  one  for 
judgment.  It  was  held  tbat  the  remedy  of 
the  defendant  provided  in  the  code  was  to 
file  a  motion  for  a  new  trial,  and  if  the 
motion  was  well  taken  to  have  a  new  trial 
granted;  and  that  the  three  motions  filed 
by  the  defendant  were  unavailing  to  raise 
the  question  it  sought  to  present:  Insurance 
Co.  T.  Broum,  2  O.  N.  P.  (N.S.)  186,  15  O. 

D.  {N.P.)  227. 

Where  a  life  insurance  company  issued  in 
Ohio  by  the  beneficiary  of  a  policy  issued 
and  assigned  in  Michigan  to  parties  still 
resident  there,  and  where  the  assignees  of 
such  polity  have  subsequently  filed  a  suit 
in  the  federal  court  in  Michigan  on  such 
policy,  a  motion  by  the  insurance  company 
to  make  the  assignees  parties  to  the  action 
will  be  overruled,  for  Uie  reason  that  there 
ean  be  no  injustice  in  requiring  the  bene- 
ficiary to  return  to  Michigan  and  litigate 
in  a  court  of  that  state  her  claims  against 
residents  of  that  state  with  whom  she  dealt 
while  herself  domiciled  there,  and  a  motion 
of  the  company  to  dismiss  the  action  in  de- 
fault of  an   order  making  the  assignees 


parties  will  be  granted:  Suiett  v,  InsurtMce 
Co.,  8  0.  N.  P.  (N.S.)  569,  20  O.  D.  (N.P.) 
694  [affirmed,  Sicett  v.  Insurance  Co.,  14  O. 

C.  C.  {N.S.)  100,  23  0.  C.  D.  369,  which 
was  affirmed,  without  opinion,  Svoett  T.  In- 
surance Co.,  83  O.  8.  470]. 

For  the  general  discussion  of  the  subject 
of  judgments,  decrees  and  orders,  see  Jvdq- 

KENT. 

XXVII.   SUPERINTENDENT  OF 
INSURANCE. 

A.   P0WEB8  IN  General. 

The  superintendent  of  insurance  is  given 
wide  discretion  under  G.  C,  §8  617,  et  seq., 
and  no  appeal  lies  from  his  decision.  He 
may  withhold  the  certificate  of  authority  to 
carry  on  business  if  he  thinks  that  the  in- 
surance company,  which  applies  for  such 
certificate  is  unsound  financially:  State,  ese 
rel.,  v.  Moore,  42  0.  S.  108,  IV  Longsdorf's 
Notes,  94. 

The  provisions  of  G.  C,  8  625,  providing 
for  examtnatioQ  by  the  superint^dent  of 
insurance,  of  the  affairs  of  any  insurance 
company  are  for  the  protection  of  the  public 
at  large,  and  no  insurance  company  whether 
created  before  or  since  the  adoption  of  the 
present  constitution  should  be  exempt  from 
its  salutary  provisions:  State,  ex  rel.,  v.  In- 
surance Co.,  50  O.  S.  252,  IV  Longsdorfs 
Notes,  497  [affirmed,  Insurance  Co.  T.  State, 
153  U.  S.  446]. 

The  provisions  of  G.  C,  8  665,  are  reason- 
able and  just,  and  are  adopted  for  the  laud- 
able purpose  of  protecting  the  public  against 
imposition  by  unreliable  and  untrustworthy 
companies  and  associations:  State,  ea  ret., 
v.  Ackerman,  51  0.  S.  163,  IV  Longsdorfs 
Notes,  636. 

The  provisions  of  6.  0.,  {  628,  conferring 
power  upon  the  superintendent  of  insurance 
to  require  unsound  companies  to  restore  their 
capital  to  the  stendard  required  by  law,  are 
primarily  for  the  benefit  of  the  public  They 
confer  no  powers  upon  the  courts  of  equity 
to  uctend  their  Jurisdiction  to  wind  up  the 
affairs  of  an  insurance  company  upon  the 
application  of  policy  holders:  Benson  T.  Life 
Insurance  Co.,  7  O.  N.  P.  (N.8.)  113,  18  O. 

D.  (N.P.)  17. 

Under  G.  0.,  8  628,  the  stock  of  an  in- 
surance company  is  liable  to  assessment  and 
stockholders  are  charged  with  knowledge  of 
such  liability:  Rhodes  r.  Insurance  Co.,  3 
O.  C.  C.  601,  2  0-  C.  D.  288  [affirmed,  with- 
out opinion,  Rhodes  T.  Insurance  Co.,  27  BulL 
160]. 

Referred  to,  as  illustrating  the  proposi- 
tion that  reinsurance  under  G.  C,  f  628,  is 
not  a  bona  fide  debt  for  taxation  purposes, 
and  should  not  be  deducted  from  credits; 
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but  if  the  insurance  company  returns  its 
credits  and  its  liabilities,  including  reinsur- 
ance, and  the  auditor  deducts  such  reinsur- 
ance from  such  credits,  the  insumnoe  com- 
pany has  not  made  a  fsise  return:  /Munmoe 
Co.  T.  Cappellar,  38  O.  8.  660,  HI  Longs- 
dorf's  Notes,  993. 

BlandamuB  will  lie  to  compel  the  super- 
intendent of  insurance  to  issue  a  certificate 
to  a  fraternal  beneficiary  association  which 
has  complied  witb  the  statutes  of  Ohio  with 
referoice  to  incorporation:  State,  ex  rel.,  T. 
Lemert,  10  O.  N.  P.  (N.S.)  133,  21  O.  D. 
(N.P.)  113. 

B.   PowBsts  OvEB  Fosaoif  Insubance 
CoKPAinxs. 

If  a  foreign  insurance  company  furnishes 
a  certificate  of  valuation  made  by  the  com- 
missioner, or  the  proper  state  officer  of  the 
state  under  the  laws  of  which  such  com- 
pany is  organized,  the  superintoident  of  in- 
surance in  Ohio  can  not  exact  compensaticm 
for  another  valuation,  although  such  insur- 
ance company  has  paid  such  exaction  in  prior 
years:  State,  ex  rel.,  v.  Reinmvnd,  4S  O.  8. 
214,  IV  Longsdorfa  Notes,  269. 

G.  C,  I  666,  applies  to  a  foreign  insurance 
company,  whether  it  is  incorporated  or  not: 
State,  ex  rel.,  v.  A  ckermam,  51  O.  8.  163,  IV 
Longsdorf's  Notes,  536. 

G.  C,  8  673,  does  not  exclude  a  proceed- 
ing in  quo  vsarranto  to  oust  an  unauthor- 
ized company  or  association  from  the  priv- 
ily of  doing  business  in  this  state:  State, 
ex  rel.,  v.  Ackcrman,  51  O.  8.  163,  IV  Longs- 
dorf's Notes,  536. 

G.  C,  I  644,  does  not  apply  to  a  contract 
to  recommend  a  certain  insurance  agency 
to  prospective  applicants  for  insurance,  for 
a  commission  on  the  first  annual  premium 
paid:  Connelly  v.  Pickard,  4  0.  N.  P.  (N. 
S.)  294,  17  0.  D.  (N.P.)  116. 

A  foreign  insurance  company,  which  has 
an  office  in  this  state,  is  engt^^  in  business 
here,  although  it  does  not  contract  witb  citi- 
zens of  Ohio,  or  insure  their  property  in 
this  state:  State  v.  Insurance  Co.,  1  O.  C. 
C.  (N.8.)  4,  14  O.  C.  D.  387. 

XXVIII.    APPLICATION   OF  PROCEEDS 
OF  INSURANCE. 

A  "mortgage  clause"  attached  to  a  fire 
insurance  policy  at  tbe  time  tlie  same  is 
executed  which  clause  makes  the  loss,  if  any, 
under  the  policy  payable  to  the  mortgagee, 
as  his  interest  may  appear,  is  not  an  assign- 
ment of  the  policy  to  such  mortgagee,  and, 
in  the  absence  of  fraud  or  collusion,  he  is 
bound  by  tbe  award  of  appraisers,  provided 
for  and  required  by  the  terms  of  the  policy 
in  the  event  of  a  disagreement  between  the 


insured  and  the  insurance  company  to 
the  amount  of  the  loss,  although  the  noort- 
gagee  was  not  a  party  to  and  had  no  notice 
of  the  appraisement  and  award:  Brewing  Co. 
V.  Ineunnce  Co.,  81  O.  &  1,  IV  LongsdorTa 
Notes,  1055. 

A  power  of  attorney  to  one  to  control,  sell, 
or  otherwise  dispose  of  his  interest  in  a 
steamboat,  not  being  coupled  with  an  inter- 
est, is  revoked  by  the  death  of  the  principal. 
Accordingly,  tbe  agent  can  not  consent  to  an 
application  of  insurance  money  to  pay  a 
mortgage  on  the  boat:  McDonald  T.  ^focfc, 
20  O.  186,  I  Longsdorf's  Notes,  904.  See 
also  AasNCT. 

A  mortgagor's  contract  to  keep  the  prem- 
ises insured  for  the  bmeflt  of  the  mortgagee, 
gives  the  latter  in  case  of  loss  an  equitable 
lien  on  insurance  taken  in  the  mortgagor's 
name  before  or  afterwards:  Lange  t.  Orabe, 
11  O.  C.  C.  171,  6  O.  C.  D.  148. 

Before  the  dd)t  was  due  the  mortgagee 
sought  foreclosure  for  breach  of  a  stipula- 
tion to  keep  insurance  "in  favor  of"  tbe  mort- 
gi^e,  failing  in  which  the  mortgagee  fsould 
effect  insurance,  the  exposes  thereof  to  be 
a  lien,  and  on  failure  to  pay  the  praniums 
for  thirty  days  the  whole  debt  to  become  due. 
The  mortgagor  refused  to  assign  his  policies 
and  tbe  mortgagee  could  not  procure  addi- 
tional insurance.  It  was  held  that  there  was 
no  breach  of  this  condition  until  the  mort- 
gagee has  himself  actually  procured  and 
paid  for  insurance:  Lange  v.  Orabe,  II  O. 
C.  C.  171,  5  O.  C.  D.  148.   See  also  Most- 

CAGES. 

The  fact  that  an  owner  of  proper^  dam- 
aged by  negligence  has  received  indemnify 
therefor  by  way  of  insurance,  can  not  be 
pleaded  as  a  defense  in  an  action  by  the 
owner  against  the  party  causing  the  damage  t 
Shields  T.  Traction  Co.,  13  a  N.  P.  (NA) 
133. 

A  mortgagee  can  not  claim  the  benefit  €i 
a  policy  of  insurance  effected  upon  the  mort- 
gaged property  by  the  mortgagor.  Each  baa 
insurable  interests,  but  neither  can,  as  a  gen- 
eral rule,  take  advantage  of  an  Insurance 
effected  by  the  other.  Ihe  rule  Is  tbe  aanke, 
although  the  policy  effected  by  the  mort- 
gagor may  contain  the  words  "for  whom  it 
may  concern,"  if,  at  the  time,  the  mortgage 
upon  personal  property  has  not  become  abeo- 
lute  at  law  by  failure  to  pay  the  money : 
McDonald  v.  Black,  20  O.  185,  I  Longedorra 
Notes,  004. 

Insurance  money  on  property  burned  after 
the  owner's  death  is  to  be  distributed  as  real 
estate,  and,  accordingly,  is  subject  to  dower: 
Fleming  T.  Jordan,  11  Dec.  Rep.  088,  28 
Bull.  332.   See  also  Dcbcknt  axd  Distbibd- 

TION. 
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SearlM  t.  8tat9»  6  0.  C  0.  331,  3  0.  0.  D. 
478. 

Where  the  indictment  deacrihes  the  in- 
surer  as  a  corporation,  and  on  trial  the 
state  fails  to  prove  the  incorporation,  such 
variance  is  not  fatal:  Evan»  r.  State,  24  0. 
S.  468,  m  Longadorf  s  Notes,  185. 

A  refusal  to  instruct  on  behalf  of  the 
accused  that  one  employed  by  an  owner  of 
&  building  to  bum  it  was  guilty  of  no  crime, 
since  the  burning  was  with  the  owner's  con* 
sent,  and  that  he  was  therefore  interested 
in  procuring  the  conviction  of  the  owner,  is 
not  errw:  Bvmu  T.  State,  24  0.  S.  468,  III 
Longadorf  s  Notes,  186. 

The  business  of  writing  fire  insurance  is 
not  included  under  the  provistons  of  the 
Valentine  uti-tnut  law,  and  no  recovery 
can  be  had  thereunder  on  account  of  any 
a^eement  among  fire  imnruiee  agents  which 
prechides  uni«strieted  competition:  Foster T. 
Ankehbauar,  14  O.  N.  P.  (N.8.)  637,  24  O. 
D,  (N.P.)  70  [RwHok  T.  Cloud,  8  O.  N.  P. 
436,  11  O.  D.  (N.P.)  444.  and  Stater.Bovee, 
6  O.  N.  P.  (N.S.)  S37,  17  O.  D.  (N.P.)  668, 
approved  and  followed;  State  v.  Bom,  4  O.  N. 
P.  (N.S.)  377,  16  0.  D.  (NJ.)  704,  not 
followed]. 

B.  Lies.  • 

An  indictment  under  O.  C, !  13144,  against 
one  who  writes  part  of  a  claim  for  life  in- 
surance lose  with  intent  to  defraud,  lies,  al- 
though the  defendant  did  not  intend  to  obtain 
the  mon^  for  himself,  and  although  the 
policy  was  void:  State  t.  Boffman,  1  O.  N. 
P.  200,  2  O.  D.  (N.P.)  206.  See  also  Falsi 
Cladc. 


INSURANCE  AGENTS. 

See  iNBmuroi. 


INSURANCE  FUND, 
STATE. 

See  Bute  Ltabiltty  Boabd  or  Awaxds. 


XXIX.   CRIMINAL  LIABILITY. 

A.  Fob  iNBmAHOB. 

In  an  indictment  for  blackmailing  (G.  C, 
i  13384)  an  averment  that  A,  the  defend- 
ant, accused  B  of  burning  his  own  building 
with  intent  to  defraud,  is  not  suificient  to 
charge  the  crime  described  in  this  section, 
but  it  must  be  averred  that  the  building  was 
insured  and  that  they  burned  it  with  intent 
to  prejudice  the  insurer:  Smith  v.  State,  1 
0.  C.  C.  (NJ3.)  493,  16  O.  0.  D.  22. 

It  is  not  easential  to  the  crime  defined  in 
this  section  that  tiie  building  be  the  sols 
proper^  of  the  person  who  bums  it,  or  that 
the  value  of  hi*  ptoptrty  in  -it  be  Aftj  dol- 
lars; it  is  anfflcient  ii  he  has  an  estate  in  it 
and  that  the  building  be  of  the  value  of 
flfly  dollars:  •Toiiet  v.  State^  70  O.  S.  36,  IV 
Longsdorf  s  Notes,  068. 

A  breach  of  condition  which  avoids  a  pol- 
icy of  insurance  is  a  defense  to  an  indict- 
ment under  G.  C,  |  12434,  there  being  no 
insurance  on  the  property  at  the  time  of  the 
fire:  State  v.  Tuttgerding,  8  Dec.  Kep.  74, 
6  BulL  464. 

A  person,  not  the  owner  of  the  proper^ 
burned,  who  aids  or  abets  the  owner  to  com- 
mit the  crime  described  in  G.  C,  |  12434,  may 
be  indicted  and  convicted  as  an  aider  and 
abettor:  Searles  v.  State,  6  O.  C.  C.  331,  3 
0.  0.  D.  478. 

An  aider  and  abettor  may  be  prosecuted 
and  convicted,  although  bis  principal  has  not 
been  prosecuted,  or  having  been  prosecuted, 
baa  been  acquitted;  but  in  such  case  where 
the  crime  is  one  which  the  aider  could  not 
commit  as  principal,  as  for  example  burning 
the  house  of  another  with  intent  to  prejudice 
an  insurer,  the  evidence  must  show  that  the 
principal  was  gniUy  of  the  crime:  Searles  v. 
State,  6  O.  C.  a  331,  3  O.  C.  D.  478. 

Li  sueh  cassB  the  form  of  the  indictment 
should  be  such  as  to  charge  the  defendant 
as  an  aider  and  abettor,  and  not  as  a  prin- 
eipaL  O.  C,  {  12380,  authorizing  the  prose- 
cuttMi  and  punishment  of  an  aidor  and  abet- 
tor as  a  principal,  does  not  apply  since  one 
other  than  the  owner  of  the  propnfy  could 
not  possibly  be  the  principal:  Searleev.  State, 
6  0.  C.  C.  331,  8  O.  C.  D.  478. 

An  indictment  under  G.  C,  {  12434,  aver- 
ring that  the  building  was  insured  in  a  com- 
pany named,  is  demurrable,  unless  it  avers 
that  the  insurance  was  against  fire:  State 
V.  Calland,  8  Dec.  Kep.  76,  6  Bull.  472;  State 
V.  TabUm,  11  Dec.  Bep.  569,  27  BulL  324. 

Admissions  by  the  principal  after  the  flre 
that  he  hired  the  accused  to  bum  the  prop- 
er^, not  made  in  connection  with  any  efforts 
of  the  principal  to  obtain  the  insurance,  are 
not  admissible  against  the  aidn  and  abettor: 


INSURANCE,  SUPERIN- 
TENDENT OF. 

See  SUPEBIKTEnDERT  OV  iNStlBANCE. 

INTEMPERANCE. 

For  intemperance,  see  ImoxiOATlON;  In- 
TQZIOATINO  liiqUDB. 
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INTENT. 

Scope  Kote. — Includes  definition,  nature  and  general  iUuetrations  of  intent  aa  appH- 
oahle  to  portioiitar  topiee.  Bwcludee  detailed  oonaideration  of  intent  m  applioable  to  MMfc 
epeoifio  topio. 

Crou  RefenDCM. 

For  detailed  conaideration  of  intent,  see  specific  topics  \ty  name. 

For  questiona  of  pleading,  see  Pleadiuqs. 

For  aTsrments  of  intent  in  an  indietment,  see  ImnonuBNT. 

For  qaestions  of  evidence,  eee  Kvidenok. 

For  presnmptions,  see  Pbbstjmftions. 

For  burden  of  proof,  see  Evidenck. 

For  failure  of  proof,  see  £vidercb;  Tbiai. 

ahalttical  outline. 
L  Definition  and  Nature,  9391. 
n.   When  Intent  Mnst  Exist,  9392. 
m.  LeffislatiTe  Intent,  9392. 
IV.  Domioile^  9394. 
V.  Civil,  9395. 

A.  Descent,  9395. 

B.  Advancement,  9395. 

C.  Deeds,  9396. 

D.  Dedication,  9396. 

E.  Abandonment,  9396. 

F.  WaU,  9397, 

G.  Charge  on  married  iDoman*t  estate,  9398. 

H.  Frmiichises,  9398. 
L  Contracts^  9398. 
J.  "Waiver,  9399. 

K.  Partnership,  9399. 

L.  Trade-marks  and  trade  names,  9399. 

M.  Fraud,  9400. 

N.  Machinery,  safety-devices,  etc.,  9402. 
0.  Injunction,  9402. 
P.  Suhrogaiion,  9402. 
Q.  Pleading,  9402. 
B.  Evidence,  9402. 

VI  Contempt,  9405; 

Vn.   Criminal,  9405. 

A.  Homicide,  9405. 

B.  Assault,  etc,  vjitK  intent,  9406. 

C.  Abortion,  9407. 

D.  Burglary,  9407. 

B.  Possession  of  hurgUtr^s  tools,  9408. 
P.  ^r«on,  9408. 

G.  Larceny,  9408. 

H.  Malicious  injury,  9408. 

I.  Forgery,  9409. 
J.  BladcmaH,  9409. 
K.  Bigamy,  9409, 

L.  Sunday  laws  and  ordinances,  9409, 
M.  Emlezzlement,  9409. 
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N.  Evidence,  9410. 

1.  Degree  of  proof,  9410. 

2.  PresnmptioiiB  and  circumstanti^  evidmce,  9410. 

3.  Similar  transaetioiis,  9412. 

4.  Eebuttmg  evidence,  9413. 

5.  SoiBei^ey,  9414. 


I.   DEFINITION  .AND  NATURE. 

"Intent**  is  a  crMture  of  the  human  mind, 
coneeired  in  and  born  of  the  mind,  and  is 
not  ea^  of  demonstration  or  proof  except 
frcon  the  sets  of  the  party  in  whose  mind 
it  exists:  State  v.  fferfjd.  61  BulL  817. 

Intent  or  purpose  is  a  question  of  fact  to 
be  determined  from  all  the  facts  and  circum- 
stances in  the  case:  State  v.  Knapp,  60  Bull. 
28  [reversed,  Knapp  v.  State,  4  O.  C.  C. 
(N.8.)  184,  15  0.  C.  D.  571,  and  the  judg- 
ment of  the  conunon  pleas  affirmed.  State  t. 
Knapp,  70  0.  8.  380,  IV  Longsdorf's  Notes, 
076]. 

The  intrat  essential  to  constitute  a  crime, 
is  not  necessarily  an  evil  or  wrongful  intent, 
beyond  that  which  is  involved  in  the  pro- 
hibited act  Whatever  one  voluntarily  does, 
he  of  course  intends;  and,  whenever  the 
statute  has  made  that  act  criminal,  the  party 
voluntarily  doing  the  prohibited  act  is 
chargeable  with  the  criminal  intent;  Mitohell 
V.  State,  21  O.  C.  C.  24,  11  O.  C.  D.  44fl 
[affinned,  without  opinion,  MitcheU  t.  State, 
06  0.  S.  606]. 

An  honnt  belief  in  the  legality  of  an  act 
founded  upon  a  misapprehoision  of  the  law 
does  not  prevent  such  act  from  being  a 
crime:  Oatee  T.  Oleveloful,  11  O.  N.  P.  (N. 
8.)  646.  21  0.  D.  (N.P.)  141. 

When  an  act  is  done  purposely,  it  is  done 
hitentionally,  and  not  accidaitally  or  by  mis- 
chance; it  imports  ut  act  of  the  will,  ud 
piesupposes  the  free  agency  of  the  actor: 
State  V.  Knapp,  60  Bull.  28  [reversed,  Knapp 
v.  State,  4  O.  C.  C.  (N.S.)  184,  15  O.  C.  D. 
671,  and  the  judgment  of  the  common  pleas 
affirmed,  State  v.  Knapp,  70  O.  S.  380,  IV 
Longsdorfe  Notes,  976] ;  State  T.  KerUnt  61 
Bull.  317. 

An  attempt,  when  a  crime,  is  not  a  mere 
intent  to  commit  without  a  movement:  Bev- 
ington  v.  State,  2  0.  S.  160,  I  Longsdorf's 
Notes,  1036. 

The  intent  is  the  gist  of  all  crimes;  and  if 
circumstances  and  surroundings  show  there 
was  no  malice,  and  no  intention  to  do  what 
was  actually  done,  or  that  the  assault  was 
the  result  of  accident  or  misadventure,  or 
occurred  while  the  defendant  was  in  a  state 
of  unconsciousness,  there  can  be  no  f^ilt: 
Ctate  V.  Knapp,  60  Bull.  28  [reversed,  Knapp 
V.  State,  4  O.  C.  C.  (N.S.)  184.  15  O.  C. 
D.  671,  and  the  judgment  of  the  common 


pleas  affirmed,  State  v.  Knapp,  70  0.  8.  380, 
IV  Longsdorf's  Notes,  975]. 

Acta  are  not  criminal  unless  the  intention 
accompanies  the  act,  either  expressly  or  by 
necessary  implication  from  the  act  itself: 
Muhlhauser  v.  State,  1  0.  C.  C.  (N.S.)  273, 
15  0.  C.  D,  61. 

There  can  be  no  crime  where  there  is  no 
criminal  intent  on  the  part  of  the  accused: 
State  T.  £^napp,  50  Bull.  28  [reversed,  Knapp 
V.  State,  4  O.  C.  C.  (N.S.)  184,  15  O.  C. 
D.  571,  and  the  judgment  of  the  common 
pleas  affirmed,  •  '  'ie  v.  Knapp,  70  0.  8.  880, 
IV  Longsdorf'b  .  i^es,  975]. 

Intention  as  /Ciates  to  trade  fixtures  does 
not  mean  tenant's  secret  intention  but  is  to 
be  deduced  from  mode  of  attachment  to  the 
realty,  the  character  of  the  article  and  the 
purpose  for  which  it  was  put  in  place:  Die- 
tillery  Co.  v.  Miholovitch-Fletcher  Co.,  9  O. 
N.  P.  (N.S.)  218,  7  O.  L.  R.  77. 

The  purpose  and  intention  of  the  parties 
to  a  transaction  should  govern  and  deter- 
mine its  legal  effect  in  the  absence  of  a  stat- 
ute or  positive  rule  of  law  requiring  the 
contrary:  Goodrich  v.  Case,  08  O.  8.  187, 
IV  Longsdorfs  Notes,  941. 

n.   WHEN  INTENT  MUST  EXI8T. 

Fraudulent  intent,  to  he  malice,  must  have 
existed  at  the  very  time  of  the  transaction 
involved  in  Che  indictment.  It  is  not  suffi- 
cient to  show  that  such  intent  was  subse- 
quently formed  and  affected  later  transac- 
tions, or  the  subsequent  carrying  out  of  the 
transaction  charged:  State  v.  Bair,  50  Bull. 
11  [affirmed,  Stale  v.  Bair,  71  O.  S.  410, 
IV  Longsdorf's  Notes,  984]. 

To  constitute  child-stealing  under  G.  C, 
S  12426,  it  is  essential  that  intent  unlawfully 
to  detain  or  conceal  shall  accompany  the 
taking:  Mayo  v.  State,  43  O.  8.  567,  IV 
Longsdorf's  Notes,  183. 

III.    LEGISLATIVE  INTENT. 

It  is  the  duty  of  the  courts  to  enforce 
plain  statutes  as  they  find  them:  State  v. 
Borham,  72  O.  8.  358,  IV  Longsdorf's  Notes, 
991. 

Where  the  words  of  a  statute  are  plain, 
explicit  and  unequivocal,  a  court  is  not  war- 
ranted in  departing  from  their  obvious  mean- 
ing: Railway  v.  Jfaylor,  73  0.  S.  116,  IV 
I  Lonpdorf  s  Notes,  990. 
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Where  a  statute  is  ambiguouB  in  its  terms, 
common  pleas  courts  have  the  power  to  sup- 
ply  the  defects  hy  rules  duly  promulgated 
and  brought  to  the  attention  of  the  members 
of  the  bar:  State  v.  Fronizer,  2  0.  N.  P. 
(N.S.)  476.  16  0.  D.  (N.P.)  146  [reversed, 
Bimi  T.  Btate,  6  O.  C.  C.  (N.S.)  621,  17 
0.  C.  D.  16]. 

Oroimd  for  the  construction  of  a  statute 
by  a  court  exists  only  when  the  language 
ta  be  considered  is  vague  and  ambiguous: 
Cooper  V.  Commisnotters,  4  O.  N.  P.  (N.8.) 
186,  16  O.  a  (N.P.)  638. 

The  statutes  of  Ohio  are  a  patchwork, 
drawn  by  different  persons  at  different  times, 
and  should  not  be  examined  for  refinements 
of  meaning  in  sedcing  to  determine  what 
the  Iflgialatare  really  meant:  State  v.  Oooley, 
2  O.  N.  P.  (N.S.)  689,  15  0.  D.  <NJ.)  393. 

Yarioiu  rimilu  terms  used  in  a  statute 
an  premuned  to  have  different  meanings  and 
not  to  inelode  each  other:  Cooper  T.  Conmis- 
aionert,  4  O.  N.  P.  (N.S.)  186.  16  O.  D. 
(NJ.)  688. 

Where  different  words  are  used  in  a  stat- 
ute, each  word  should  be  given  a  separate 
meaning  if  (insistent  with  a  fak  interpreta- 
tion: Geate  t.  CarUale,  15  O.  D.  (N.P.)  435. 

It  is  the  duty  of  courts  to  endeavor  by 
every  rule  of  construction  to  ascertain  tiie 
mwnlpg  of,  and  give  full  force  and  effect 
to  every  oiaetment  of  the  general  assemb^ 
not  obnoxious  to  constitul^onal  prohibition: 
Beveretoek  r.  Board  of  Education,  76  0.  8. 
144,  IV  Longsdorfs  Notes.  1014  [affirming 
Board  of  Eduoatum  T.  Bever$tocht  7  O.  C.  C. 
(N.S.)  373.  18  O.  C.  D.  187). 

An  exception  to  the  provisions  of  a  statute 
not  suggested  by  any  of  its  terms  should  not 
be  introduced  by  construction  from  considera- 
tions of  mere  convenience:  Coal  Co.  v.  Don- 
ley, 73  O.  8.  208,  IV  Longsdorfs  Notes,  1003. 

Consistency  of  interpretation  of  a  statute 
is  of  first  importance  and  requires  the  as- 
sumption that  the  legislature  knew  and  took 
into  consideration  existing  legislation: 
Charles  v.  Fawley,  71  0.  S.  50,  IV  Longs- 
dorfs Notes,  970. 

Terms  implied  from  the  express  terms  of 
a  statute  are  as  much  a  part  of  the  statute 
as  the  express  terms  themselves:  Railway 
v.  Bailmiy,  5  O.  C.  C.  (N.S.)  583,  16  O,  C. 
D.  180  [affirmed,  without  opinion,  Railxoay 
T.  Raihoay,  73  O.  8.  364]. 

If  particular  words  and  phrases  have  ac- 
quired a  fixed  legal  signifleanee  particularly 
by  statutory  usage,  it  is  presumed  that  the 
legislature  intended  such  limited  meaning 
and  acceptation:  Cooper  v.  Commiaeioners, 
4  O.  N.  P.  (N.S.)  185,  16  O.  D.  (N.P.)  638. 

In  construing  statutes  a  word  is  not  to 
be  givoi  a  limited  or  specialized  meaning 
until  such  meaning  is  made  by  t^islative 


enactment:  Venable  v.  Bolutfer,  7  O.  C.  O. 
(N.S,)  337,  IS  O.  C.  D.  202. 

Where  it  is  apparent  that  the  legislature 
lias  enacted  laws  with  reference  to  a  partic- 
ular ci^  and  a  particular  institution  within 
that  ci^  denominated  a  "university,"  these 
laws  will  l>e  construed  as  applying  to  the 
institution  manifestly  referral  to,  notwitli- 
standing  it  is  not,  technically  speaking,  a. 
university,  but  is  a  school  of  a  lower  grade: 
Waddick  v.  MerriU,  5  O.  C.  a  (N.S.)  103, 
16  0.  C.  D.  437. 

In  the  interpretation  of  O.  0.,  1 106S1,  to 
prevent  the  lapsing  of  a  device  or  l^facy 
when  made  "to  any  child  or  other  relative 
of  the  testator  if  such  child  or  other  rela- 
tive shall  have  been  dead  at  the  time  of  ib* 
making  of  the  will,  or  shall  die  tfaereaiter, 
leaving  issue  surviving  the  testator,"  the 
phrase  "other  relative"  should,  in  accordanoa 
with  the  maxim  nosoitur  a  tociie,  be  re- 
stricted to  relationships  of  the  character  in- 
dicated by  the  associated  word  "child,"  and 
regarded  as  including  those  which  are  eon- 
sanguineous,  but  excluding  those  which  are 
affinitive  merely:  Schaefer  v.  Bernhardt,  76 
0.  S.  443  (affirming  Bernhardt  T.  Bernhardt, 

7  O.  C.  C.  (N.S.)  617,  18  O.  a  D.  68«]; 
Porterfield  v.  Porterfield,  4  O.  N.  P.  (NJS) 
664.  17  O.  D.  (N.P.)  446. 

Where  the  mode  of  performing  an  author^ 
ized  act  is  not  prescribed,  it  is  presumed 
that  the  legislature  intended  It  to  be  per- 
formed in  a  reasonable  manner  not  in  eim- 
fiict  with  any  law  of  the  state;  fiftote  t. 
JfofTM,  63  O.  8.  496,  IV  Longsdorfs  Note*, 
861  [approving  /tfioett  t.  Ibuhoay  Oo^  34 
O.  8.  601,  in  Longsdorfs  Notes,  741]. 

The  general  assembly  will  not  be  prBsnined 
to  have  intended  in  a  statute  to  abrogate 
a  settled  rule  of  the  emnmon  law»  nnlesa  the 
language  used  clearly  imports  such  inten- 
tion: State,  em  rel.,  v.  Fronieer,  77  0.  S,  7, 
IV  Longsdorfs  Notes,  1029  [affirming  State, 
em  rel,,  v.  Fronieer,  8  0.  C.  O.  (N.S.)  216, 
18  O.  a  D.  709]. 

IV.  DOMICILE. 

Every  person  must  have  a  domicile  snne- 
where.  No  person  can  have  more  than  one 
domicile  at  the  same  time.  Every  person 
who  is  9ui  juris  and  capable  of  controlling 
his  personal  movements  may  change  his  domi- 
cile at  pleasure.  A  change  of  domicile  is  a 
question  of  fact  and  intention :  State  T.  Kuhm, 

8  O.  N,  P.  197,  11  O.  D.  (N.P.)  321. 

To  create  a  change  of  legal  domicile  there 
must  be  actual  residence  elsewhere  combined 
with  intent  to  remain :  Greene  T.  BwrJ^tardt, 
8  O.  N.  P.  287,  11  O.  D.  (N.P.)  399. 

Intention  to  acquire  a  new  residence  with- 
out removal  does  not  work  a  loss  of  resi- 


Digitized  by  Google 


93AB 


IIITBXT 


9396 


denee;  nor  does  removal  without  intention 
to  change  rMidence:  Hull  v.  Urtut,  4  O.  L. 
a  13.  61  BnlL  80. 

A  married  man's  residence  is  where  his 
family  resides,  except  where  husband  and 
wife  are  separated  and  live  apart.  Then 
the  place  where  they  resided  at  the  time  of 
separation  is  his  residence:  Hull  v.  Emat, 
4  O.  L.  R.  18,  61  Bull  30. 

Residence  can  not  be  gained  by  an  elector 
coming  into  a  place  for  temporary  purposee 
without  the  intention  of  making  such  place 
his  home:  Hull  v.  Ernst,  4  O.  L.  R.  13.  51 
Bull.  30. 

RCTioval  from  a  village  with  the  intention 
of  abandoning  his  residence  there  disquali- 
fies an  elector  from  voting  there:  but  leav- 
ing home  for  temporary  purposes  only  does 
not  work  a  loss  of  residence:  Rnll  v.  Em»t, 
4  O.  L.  R.  13,  51  Bull.  30. 

An  elector's  residence  is  that  plare  where 
his  habitation  is  fixed  and  to  which  when 
ahsait  he  intends  to  return:  Hull  T.  Erwtt, 
4  O.  L.  K.  18,  61  BnU.  80. 

V.  CIVIL. 

A.  Deboent. 

The  rule  which  prevails  as  to  real  prop- 
er^, tftat  descent  follows  the  1^^  title,  does 
not  apply  to  personal  property;  and  where 
the  owner  of  personal  property,  intending 
end  deslriiv  that  it  should  descend,  accord- 
ing to  the  provisions  of  O.  C,  1 8677.  mingles 
the  same  in  a  common  fund  with  property 
which  is  q>ecifically  within  the  terms  of  said 
section  and  makes  a  partial  distribution  in 
accordance  with  such  intention  and  desire, 
such  fund  is  impressed  with  a  trust  that  it 
shall  so  descend,  and  upon  the  death  of  the 
owner  of  such  fund  will  descend  according 
to  the  provision  of  O.  C,  |  8577 :  Bruer  v. 
Johtuum,  64  O.  8.  7,  IV  Longsdorfs  Notes, 
868. 

A  mistake  as  to  the  devolution  of  prop- 
erty by  descent,  may  be  suiScient  evidence  of 
an  intention  to  vary  the  course  of  descent  of 
personal  property:  Bruer  r.  Johnson,  64  0. 
S.  7,  IV  Longsdorfs  Notes,  863. 

A  mistake  as  to  the  course  of  descent  of 
property  even  under  the  advice  of  counsel  is 
not  sufficient  indication  of  intention  to  vary 
the  course  of  descent  of  real  property:  Rus- 
sell V.  Bruer,  64  0.  S.  1,  IV  Longsdorfs 
Notes,  868. 

B.  Adtancbubnt. 

The  father's  intent  to  defraud  his  cred- 
itors by  purchasing  property  in  the  name  of 
his  child  with  the  father's  funds  does  not 
rebut  the  presumption  of  an  advancement  to 
such  child,  for  no  trust  results  to  him  but 
88-0 


only  to  the  creditors:  Vanzant  v.  Davies, 
6  O.  S.  62.  II  Longsdorfs  Notes.  216. 

C.  DncDS. 

Whether  the  Isnguage  used  in  a  deed  cre- 
ates a  reservation  or  eroeption  from  the 
grant,  depends  upon  the  intention  of  the 
parties  as  evinced  by  a  construction  of  the 
whole  instrument  in  the  light  of  the  circum- 
stances of  each  ease:  OiU  t.  Fletcher,  74  O. 
8.  206.  IV  Longsdorfs  Notes,  1010. 

If  the  true  line  Is  certain,  an  erroneous 
making  of  a  line  or  comer  by  adjoining 
owners,  and  acta  and  declarations  induced  by 
such  mistake,  and  fencing  in  accordance 
therewith  for  less  than  twenty-one  years,  do 
not  estop  in  the  absence  of  acquiescence  or 
gross  n^lect  after  its  discovery:  MoAffertp 
V.  Conotwr,  7  O.  S.  88,  11  Longsdorfs  Notes, 
274. 

Monuments  will  not  control  course  and 
distance  if  that  would  pervert  the  intention 
manileBt  in  the  deed  and  proceedings:  as 
where  the  monument  is  an  ideal  corner,  the 
deed  a  sheriff's  deed  of  40  acres  only,  the 
land  appraised  and  sold  and  described  by 
the  courses  and  distances,  but,  if  the  ideal 
monument  controlled,  sixty  acres  would  be 
included:  BpiUer  T.  Nye,  16  O.  16,  I  Longs- 
dorfs Notes,  746. 

D.  Dedication. 

To  show  the  establishment  of  a  street  by 
a  common  law  dedication,  it  is  essential  to 
prove  clearly  that  the  owner  of  the  land  in- 
tended to  donate  it  for  that  use,  and  to 
prove  slso  an  acceptance:  Railroad  v.  Rose- 
vilU,  76  O.  S.  108,  IV  Longsdorfs  Notes, 
1022. 

An  intention  by  a  railroad  company  to 
dedicate  a  street  is  not  clearly  shown  by 
proof  that  a  way  over  its  tracks  and  unen- 
closed lands  had  been  used  for  about  forty 
years  lay  the  public,  when  during  the  mtire 
time  the  way  was  maintained  by  the  com- 
pany, and  was  used  by  its  patrons,  and  the 
use  by  the  public  was  merely  permissive: 
Railroad  T.  Boeeville,  76  0.  S.  108,  IV  Longs- 
dorfs Notes,  1022. 

E,  Abandonment. 

The  acta  and  declarations  of  the  parties, 
taken  in  connection  with  the  surrounding 
circumstances,  may  constitute  an  intention 
to  abandon  the  easement  for  a  right  of  way. 
which  it  is  sought  to  protect  by  injunction: 
ifanufacturing  Co.  T.  (Ireentcald  Co.,  6  O. 
C.  C.  (N.S.)  37,  16  O.  C.  D.  556. 

A  tm^uxj  shotting  Itself  off  from  access 
to  an  easement  by  structures  permanent  in 
their  nature  indicates  an  intention  to  aban- 
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don;  Manufacturing  Co.  v.  Oreenioald  Co.,  6 
O.  C.  C.  (N.S.)  37,  18  0.  C.  D.  556. 

The  question  of  the  abandonment  of  prop- 
erty appropriated  for  public  use,  is  a  ques- 
tion of  intention:  Railttay  Co.  v.  Qarlick, 
20  0.  C.  C.  561,  11  O.  C.  D.  337. 

A  railroad  oHUpany  organized  under  the 
laws  of  Ohio,  may  acquire  title  to  lands 
within  the  state  for  railroad  purposes  either 
by  grant  or  proceedings  in  appropriation,  and 
when  the  right  of  way  is  thus  acquired,  and 
the  company  has  conBtructed  its  railroad 
thereon,  the  same  becomes  such  title  to  and 
interest  in  the  lands  acquired,  that  without 
intending  to  abandon  the  same,  aaid  company 
may  tell  and  oonVey  to  another  corporation 
for  like  railroad  purpoeee  all,  or  a  part  of 
the  premises  so  acquired.  The  question  of 
abandonment  is  one  of  intention  and  to  be 
determined  from  the  nature  of  the  conveyance 
Itself  and  the  attending  faets  and  circum- 
•tanoes:  OarUck  T.  Jtoflioay  Co.,  67  O.  S.  223, 
IV  Longsdorfs  Notes,  929  [distinguishing. 
Plait  T.  PeMfMylvoma  Co.,  43  O.  S.  228,  IV 
LongsdorPa  Notes,  163;  Pennaylvama  Co.  t. 
Piatt,  47  0.  S.  866.  IV  Longsdorfs  Notes, 
S78]. 

F.  WiLIJB. 

Where  a  will  after  its  execution  remains 
in  the  possession  of  the  testator  until  his 
death,  at  which  time  it  is  found  among  his 
papers  with  his  name  erased,  the  presump- 
tion in  that  the  testator  erased  his  name  and 
that  he  did  so  with  the  intention  of  rcvolc- 
ing  the  will:  Crosby  v.  Crosby,  10  O.  C.  C. 
(N.S.)  57,  20  O.  C.  D.  14. 

In  construing  a  will,  whatever  doubt  there 
may  be  as  to  the  real  intention  of  tlie  tes- 
tator should  be  resolved  in  favor  of  that  dis- 
position of  hia  property  which  more  nearly 
approaches  the  disposition  which  the  law 
would  make  in  the  absence  of  a  will:  Bieatt 
V.  Simpson,  18  O.  C.  D.  5fl0,  4  0.  L.  R.  136 
[reversed,  without  opinion,  Hieatt  v.  Simp- 
son, 77  0.  S.  597;  on  rehearing,  Ilieatt  t. 
Simpgon,  78  O.  S.  446]. 

Where  the  evidence  shows  that  a  testator 
removed  from  his  will  and  tore  one  of  its 
pages,  for  the  purpose  of  showing  the  in- 
tent with  which  the  page  had  been  removed, 
it  is  competent  to  show  that  after  it  liad 
been  restored  the  testator  regarded  the  in- 
strument as  his  will :  Coghlin  v.  Coghlitt, 
79  O.  S.  71,  IV  longsdorfs  Notes,  1043  [at- 
firming.  Coghlin  v.  Coghlin,  9  0.  C.  C.  {N. 
S.)  385,  19  0.  C.  D.  251,  and  approving  and 
following,  Behrens  v.  Behrens,  47  O.  S.  323, 
IV  Longsdorfs  Notes,  375]. 

It  may  also  be  presumed,  in  construing  the 
will  in  question,  that  testatrix  intended  to 
bequeath  to  her  husband  something  of  sub- 
stantial value  and  the  fact  that  a  life  estate 


in  the  property  first  bequeathed,  would  have 
been  unprofitable  and  valueless  to  him,  should 
be  considered:  Silk  v.  Merry,  3  O.  C.  C.  (N. 
S.)  01,  13  0.  G.  D.  218.  See  also  Wjllb, 
Legacies  akd  Detibbs. 

Q.   Chame  on  Married  Woman's  Estate. 

As  the  law  stood  in  1876,  the  ownership 
by  a  married  woman  of  separate  property 
when  the  contract  was  entered  into,  was  es- 
sential to  the  establishment  of  an  intent  to 
ereate  a  charge  thereon.  Prop»ty  thereafter 
acquired  did  not  become  bound  for  the  previ- 
ous engagement,  nor  did  suoh  acqoiaition 
give  validity  to  a  promise  made  when  the 
defendant  was  not  the  owner  of  separate 
property:  Bticken  v.  Behmidt,  64  O.  S.  354, 
rv  Longsdorfs  Notes,  872. 

H.  FSANCHISBS. 

If  a  company  is  misusing  its  corporate 
privileges  in  such  a  way  as  to  be  a  public 
abuse  the  writ  must  issue  r^rdless  of  the 
intention:  State  v.  Investment  Co.,  64  O.  S. 
283,  IV  Longsdorfs  Notes,  871. 

The  fact  that  two  railroad  companies,  oper- 
ating connecting  lines  except  for  a  short 
parallel  track  constructed  and  operated  by 
one  upon  the  right  of  way  of  the  other  un- 
der an  ultra  vires  contract,  stipulated  in  a 
subsequent  contract  between  them  under 
which  the  parallel  track  was  taken  up,  that 
in  event  the  contract  was  terminated,  the 
use  of  the  parallel  track  could  be  returned  to, 
being  a  mere  intention  of  possible  future 
action,  is  neither  a  ground  for  forfeiture  of 
its  franchise,  nor  does  it  change  the  le^l 
status  of  the  company  or  affect  the  validity 
of  the  remaining  portion  of  the  contract: 
Railway  Co.  v.  Railway  Co.,  6  O.  C.  C.  (N. 
S.)  537,  15  O.  C.  D.  705  [affirmed,  without 
opinion,  Railtoay  Co.  T.  Railway  Co.,  67  O. 
S.  523]. 

A  mere  intention  on  the  part  of  a  tailroad 
company  to  violate  its  public  duties,  does 
not  change  the  legal  status  of  the  company, 
or  afford  ground  for  the  forfeiture  of  its 
charter:  Railway  v.  Raihcay,  6  0.  C.  C.  (N. 
S.)  537,  15  O.  C.  D.  705  [affirming,  RaUway 
V.  RaUway,  1  O.  N.  P.  (N.S.)  577,  15  O. 
D.  (N.P.)  795;  affirmed,  without  opinion, 
Raihcay  T.  Katlimy,  67  O.  S.  623]. 

I.  CONTBACTS. 

^^^iile  much  regard  will  be  given  to  the 
clear  intention  of  the  parties,  yet  where  the 
contract  is  entirely  silent  as  to  a  particular 
matter,  the  courts  will  exercise  great  caution 
not  to  include  in  the  contract,  by  construc- 
tion, something  which  was  intended  to  be  ex- 
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eluded:  ff(M  Co.  V.  Akron,  81  0.  S.  33,  IV 
LongBdorf's  Notes,  105S. 

Where  it  is  Bbown,  or  admitted,  that  a 
party  performing  services  that  should  have' 
been  performed  by  another,  had  no  intention 
at  the  time  to  claim  compei}sation,  and  did 
not  expect  to  receive  any  from  the  other, 
no  recovery  therefor  can  be  had  upon  a 
quantum  meruit  against  the  party  for  whom 
the  work  was  done:  Bailtoay  Co.  v.  Gaffney, 
66  0.  8.  104,  IV  LongBdorf's  Notes,  882. 

Parol  evidence  ia  admissible  in  an  action 
between  the  parties  to  show  that  a  written 
instrument  executed  and  delivered,  absolute 
on  its  face,  was  conditional  and  was  not  in> 
tended  to  take  effect  until  another  event 
should  take  place:  Metzger  v.  Bobertt,  5  O. 
C.  C.  (N.S.)  344.  16  0.  C.  D.  67S  [affirmed, 
without  optnioB,  Metxger  v.  Robert*,  74  0. 
8.  484]. 

In  the  absence  of  evidence  of  knowledge 
on  the  part  of  the  board  of  public  service 
that  speciflcations  are  bo  drawn  as  to  render 
competition  impossible  the  court  will  not  im- 
pute to  such  board  a  willful  intention  to 
violate  the  law  and  sacrifice  public  interests : 
Btate,  ea  rtlL,  v.  MiOer,  18  O.  D.  (N.P.)  218, 
S  0.  L.  R.  260  [affirmed,  Btat4,  rel,  v. 
MUUr,  10  O.  C.  G.  (K.S.)  406.  20  O.  0.  D. 
400]. 

J.  Waivbb. 

The  fact  that  a  widow  as  executrix  of 
her  deceased  husband's  estate,  fails  to  file  an 
account  of  a  claim  against  bis  estate  or 
institute  proceedings  for  its  allowance  and 
collection,  the  same  being  [>aid  by  her,  raises 
a  presumption  that  she  did  not  intend  to 
charge  it,  but  intended  tliat  it  should  inure 
to  the  benefit  of  her  children,  and,  in  the 
absence  of  proof  to  the  contrary,  an  excep- 
tion will  not  be  sustained  to  the  inventory 
of  ber  estate  for  failure  to  include  such 
claim  among  the  assets  of  her  estate:  In  re 
Olmn,  8  0.  C.  C.  (N.S.)  608,  13  O.  C.  O.  307. 

K.  Pabtnkbbhip. 

A  partnership  may  be  dissolved  by  the 
agreement  of  the  parties,  which  may  be 
either  express,  or  may  be  inferred  from  the 
acta  and  conduct  of  the  partners,  but  a  mere 
intention  to  dissolve  without  acts  to  carry 
such  intention  into  effect  would  not  end  the 
partnership:  Dun  v.  Inmrance  Co.,  8  0.  N. 
P.  612,  10  O.  D.  (N.P.)  667  [affirmed,  with- 
out opinion,  /nMronoe  Co.  v.  Dun,  52  O.  S. 
680,  IV  LongKlorfa  Notes,  684]. 

L.  Tkade-haxes  and  Trade  Names. 

Where  a  label  or  style  of  package  is  imi- 
tated, it  is  necessary  to  show  by  evidence  an 


intent  to  deceive  the  public  and  to  steal  the 
plaintiff's  market.  This  intent  may  be  shown 
by  proof  of  actual  deception,  but  it  may  be 
inferred  from  examination  of  the  respective 
labels.  Positive  proof  of  fraudulent  intent  is 
not  required  if  the  simulation  is  clearly 
shown.  If  the  infrin^ng  device  be  such  that 
persons  exercising  ordinary  caution  are  liable 
to  be  misled  into  purchasing  the  article  bear- 
ing the  objectionable  device  when  they  intend 
to  purchase  the  other  one,  an  injunction  will 
be  allowed:  Medicine  Co.  v.  Qleaener,  68  O. 
8.  337,  IV  Longsdorfs  Notes,  945. 

To  obtain  an  injunction  for  unfair  compe- 
tition in  trade  in  the  selling  of  an  improper 
and  rejected  article  as  the  genuine,  it  is  not 
necessary  to  prove  an  intention  to  mislead: 
Light  Co.  v.  Tappehomf  2  O.  N.  P.  (N.S.) 
663,  Iff  O.  D.  {N.F.)  S98. 

H.  Fraud. 

Intention  to  defraud  in  ease  of  the  dis- 
position of  property  must  be  shown.  The 
remedy  bdng  an  extreme  one,  the  plaintiff 
must  bring  his  case  fairly  within  the  statute: 
Hojfman  t.  JSewrstocI;,  8  O.  C.  C.  478,  4  O. 
a  D.  491;  Bank  T.  Bethel,  32  BulL  135. 

ConBtmetlTe  fraud,  or  that  the  fact  that 
the  transfer  has  this  effect,  is  not  sufficient: 
Chamherkun  t.  Strong,  8  Dec.  Rep.  118.  8 
Qas.  281;  Bank  v.  Bethel,  .32  BuU.  135; 
Bank  T.  Pttroell,  6  Dee.  Rep.  036,  8  Am.  L. 
Rec  744;  BoUing  Mitt  T.  Packard,  1  O.  C. 
C.  76,  1  O.  a  D.  46,  18  Bull.  501  [affirmed, 
without  opinion,  by  supreme  court  oonunia- 
sion,  Bank  y.  Pureett,  II  BulL  323}. 

The  fraudulent  intent  to  injure  or  delay 
the  creditor  must  actually  exist  to  justify 
an  attachment  before  the  debt  is  due.  Merely 
tnat  such  is  the  necessary  consequence  of  a 
sale  is  not  sufficient:  Heidenheimer  v.  Og- 
bom,  12  Dee.  Rep.  665,  1  D,  361. 

An  affidavit  that  defendant  is  about  to 
sell  his  goods  for  the  purpose  of  defrauding 
plaintiff  is  bad.  Mere  selling  or  intent  to 
sell  without  implicating  circumstances  can 
not  be  fraudulent:  Mulligan  v.  Bugglee,  3 
Dec  Rep.  311,  1  Gaz,  157- 

Evidence  of  an  insolvent's  voluntary  con- 
veyance is  not  alone  proof  of  an  intent  to 
defraud  creditors,  so  as  to  justify  attacii- 
ment,  even  though  it  would  be  set  aside  on 
a  bill  in  chancery;  McFarlan  v.  Mills,  7  Dec. 
Rep.  706,  4  Bull.  1064;  Bank  v.  Purcell,  6 
Dec.  Rep.  036,  8  Am.  L.  Rec.  744  [affirmed, 
without  opinion,  by  supreme  court  commis- 
aion.  Bank  T.  Pureett,  11  Bull.  323]. 

Converting  a  business  into  a  corporation 
with  the  reasonable  belief  and  intent  of  be- 
ing better  able  thereby  to  provide  for  cred- 
itors is  not  a  fraudulent  disposition,  although 
crMitors  first  getting  judgment  might  have 


Digitized  by  Google 


9401 


HfTEJfT  V. 


9402 


conected  in  full.  And  to  corroborate  such 
intent,  eettlement  %'ith  many  creditors  on 
the  basis  that  assets  were  not  diminished  by 
the  change  of  form  may  be  shown:  Beitman 
V.  McKemie,  9  Dec.  Rep.  241,  11  Bull.  272 
(affirmed  in  district  court,  lieitman  v.  Mc- 
Kcnzie,  9  Dec.  Rep.  403,  12  Bull.  321,  and 
in  supreme  court,  without  opinion,  Beitman 
V.  McKenzie,  17  Bull.  405]. 

Where  a  failing  debtor  forma  a  corpora- 
tion, composed  of  himself  and  certain  mem- 
bers of  his  family,  he  taking  substantially 
all  the  stock,  and  at  odco  conveys  all  his 
property  to  the  corporation  in  exchange  for 
the  stock  by  him  taken  and  for  no  other 
eonsideration ;  and  immediately  places  all 
his  stock  except  one  share,  witli  certain  of 
his  creditors  who  have  knowledge  of  the 
facts,  as  collateral  security  to  their  claims^ 
and,  as  president  and  general  manager,  re- 
tains control  of  the  property  and  manages 
it  for  his  own  use  and  benefit,  such  a  eon- 
T^nce  is  a  fraud  on  his  other  creditors, 
and  may  be  set  aside  by  a  court  at  their 
snit,  and  the  property  administered  for  the 
benefit  of  all  his  ereditora  under  the  insol- 
vent laws  of  the  state:  Bank  t.  Trebein.  Co., 
69  0.  6.  3ie,  IV  Longsdorfs  Notes.  765. 

Becoming  incorporated  and  transferring 
the  assets  of  the  business  to  the  corporation 
will  not  sustain  an  attachment  without  evi- 
dence of  fraudulent  intent:  Rolling  Mill  Co. 
V.  Packard,  1  O.  C.  C.  76,  1  O.  C.  D.  48,  13 
Bull.  591. 

Removal  of  property  will  not  sustain  an 
attachment  unless  the  intent  to  defraud  cred- 
itors is  present,  and  this  must  be  proved  by 
a  preponderance  of  evidence:  McAllMer  v. 
Davey,  5  O.  N.  P.  274,  7  0.  D.  (N.P.)  354. 

The  intention  of  the  purchaser  not  to  pay 
for  goods  may  be  presumed  when  he  has 
knowledge  of  his  own  insolvency  and  inabil- 
ity to  pay  for  them;  and  such  intention  may 
be  inferred  from  the  mere  fact  that  the 
purchaser  had  undisclosed  knowledge  of  liia 
gross  insolvency,  but  such  inference  may  be 
rebutted:  Lithographing  Co.  v.  Belford,  8  0. 
N.  P.  640,  10  O.  D.  {N.P.}  640  [affirmed, 
without  opinion,  Belford  v.  Lithographing 
Co.,  52  0.  S.  668], 

Where  the  vendee  of  the  property  of  a 
traction  company  is  a  natural  person  who 
purchases  for  himself  and  others  associated 
with  him,  and  he  and  his  associates  after- 
wards form  an  incorporated  company  and 
after  the  purchase  price  is  actually  paid  to 
the  vendor  company's  treasurer,  the  latter 
company  at  the  request  of  the  vendee  makes 
the  deed  of  conveyance  directly  to  the  new 
incorporated  company ;  and  some  of  the  stock- 
holders of  the  vendor  company  take  stock  in 
the  new  company  as  well  as  some  money, 
tor  the  transfer  to  the  purchaser  of  their  cer- 


tificates of  stock  in  the  vendor  company, 
which  are  destroyed;  and  the  treasurer  of 
the  vendor  company  distributes  to  its  stock- 
holders the  balance  of  the  mon^  so  paid  to 
him,  after  having  paid  to  its  acknowledged 
and  listed  creditors  970,000  to  discharge  their 
claims  leaving  unpaid  only  the  plaintiff's 
unlisted  and  unliquidated  claim  finally  ad- 
judicated to  be  $1,250.  It  was  held  that 
these  circumstances  are  not  sufficient  to  es- 
tablish a  constructive  fraudulent  purpose  of 
the  new  company  to  defeat  the  vendor's  cred- 
itors, and  thereby  avoid  the  conveyance; 
P/i*»CTW  V.  Traction  Co.,  89  O.  S.  ... 

N.     MACHINEBT,  SArETT-DETICES,  EIC. 

The  provisions  of  G.  C,  H  8949,  et  acq^ 
(98  V.  76),  relative  to  automatic  car  coup- 
lers, etc.,  are  civil  in  their  nature,  and  goil^ 
knowledge  and  intention  are  not  essential 
elements  of  the  offense:  State  v.  Railttay,  7 
O.  N.  P.  (NJS.)  671,  19  O,  D.  (X.P.)  8«7. 

O.  iNJUNCnOTt. 

The  rule  that  an  injunction  vrill  not  be 
granted,  unFess  the  evidence  shows  a  prol>a- 
bility  of  the  defendant  doing  the  act  which 
it  is  Bouj^t  to  restrain,  will  be  applied  on  a 
hearing  on  demurrer  to  an  answer  denying 
any  intention  of  doing  the  thing  complained 
of:  FHtter  v.  Bokl,  2  O.  N.  P.  (N^.)  3«5. 
14  O.  D.  (N.P.)  710. 

P.  SiTBBOGATION. 

The  right  of  subrogation  is  not  founded 
on  contract  but  it  may  be  qualified  and  ean- 
trolled  by  express  agreement  of  the  parties. 
Contracts  of  that  nature,  like  all  others, 
are  to  be  construed  and  enforced  according 
to  the  intention  of  the  parties,  as  derived 
from  the  language  they  have  employed:  Lith- 
ographio  Co.  v.  SMtUto  Co.,  M  O.  B.  236, 
IV  Longsdorfs  Notes,  870. 

Q.  Pleadiko. 

The  ground  of  attachment  may  l>e  stated 
in  the  language  of  the  statute.  Intention 
is  a  fact  and  not  a  conclusion :  Hockgpringer 
T.  Ballmhurg,  16  O.  304,  I  LongsdorPs 
Notes,  765;  Goston  v.  Paige,  9  O.  S.  397, 
II  Longsdorfs  Notes,  385;  Oana  v.  Thomp- 
son, 11  O.  S.  679,  11  Longsdorfs  Notes,  534; 
Emmin  v.  Yeigh,  12  0.  S.  386,  II  Longs- 
dorfs Notes,  567. 

R.  EnnEiTCK. 

Where  intent  Is  material,  it  is  proper  to 
ask  a  witness  what  his  intention  was  with 
reference  to  the  matter  in  hand:  Tucker  v. 
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ff«Hiriofc»,  2  O.  C.  G.  (N.8.)  122,  15  O.  G. 
D.  42ft. 

The  motive  or  intent  of  an  act  may  be  tes- 
tified to  directly  by  the  peraon  who  did  the 
met,  u  here  that  a  conveyance  was  in  good 
faith  and  without  intent  to  defraud  credi- 
tor*: Coal  Co.  T.  Davmporty  37  O.  S.  194, 
m  Longadorf's  Notes,  906. 

The  eerrant  may  testify  that  lie  relied  on 
the  foreman's  promise  to  have  a  defect  fixed, 
and  that  the  effect  of  the  promise  was  to 
keep  hitn  at  work,  for  a  party  may  testify 
to  his  own  belief  or  motives  or  intentions 
when  in  issue:  Store  Co.  v.  Reep,  18  O.  C.  C. 
58,  9  O.  G.  D.  467. 

In  contesting  an  attachment  issued  on  the 
ground  of  transferring  property,  the  debtor 
may  testify  to  his  intent  to  put  it  out  of 
the  reach  of  creditors,  for  this  is  a  fact,  and 
not  a  conclusion:  Pierce  v.  White,  10  Dec. 
Rep.  S52,  22  Bull.  98. 

Parties  are  presumed  to  intend  the  natural 
consequences  of  their  own  acts;  and  to  the 
extent  that  an  act  works  a  fraud,  to  that 
octent  a  fraud  is  presumed  intended,  and 
need  not  be  proved:  Jamison  t.  SlcXally, 
21  0.  S.  296,  III  Lonf^dorf's  Notes,  20. 

A  person  may  testify  to  his  own  intent, 
as  that  delivery  of  his  deed  for  record  was 
for  the  grantee's  use:  Mitchell  v.  Ryan,  3  O. 
S.  377,  II  Longsdorfs  Notes,  37. 

If  intent  is  to  he  proved,  declarations  made 
to  the  person  are  admissible.  Tlius,  if  a 
person  is  run  over  while  on  the  track  wait- 
ing for  a  train,  a  statement  to  him  when 
starting  from  home  for  the  station  that  the 
train  was  fifteen  minutes  late,  made  by  a  mes- 
senger whom  he  had  sent  to  inquire,  is  com- 
petent, not  as  showing  tlutt  it  was  late,  but 
as  afaowing  whether  false  or  true  that  he 
was  on  the  ttaek  on  the  supposition  that  it 
was  late:  Bailtoaj/  v.  Herriek,  49  O.  S.  25, 
IV  Longsdorfs  Notes,  4S8. 

The  abandonment  or  change  of  domicile 
!s  a  proceeding  of  a  very  serious  nature, 
and  an  Intention  to  make  such  a  change 
must  be  proved  by  very  satisfactory  evi- 
dence: State  V.  Kuhn,  8  0.  N.  P.  197,  11 
0.  D.  (N.P.)  321. 

A  member  of  a  board  can  not  testify  as 
to  what  is  intended  to  he  done  by  the  board, 
for  he  can  not  bind  the  board.  Thus,  in 
fixing  damages  for  a  proposed  improvement, 
if  following  the  plans  and  specification.) 
would  obstruct  a  culvert  and  tims  flood  the 
land,  it  is  error  to  admit  evidence  of  the 
officials  that  they  did  not  intend  to  do  so, 
but  would  extend  the  culvert :  Martin  v. 
Bond  HUl,  7  O.  C.  C.  271,  4  O.  C.  D.  591 
[affirmed,  without  opinion,  Martin  v.  Bond 
Bill,  53  0.  S.  646]. 

A  member  of  a  board  can  not  testify  tnat 
the  board  expect  to  adopt  a  grnde  without 


dtHteyt  Feuarttmn  v.  Jaekaon,  8  O.  C.  G.  396, 
4  O.  a  D.  518. 

In  an  action  for  false  representations  by 
a  debtor  as  to  his  solvency,  inducing  plain- 
tiff to  compromise  a  collectible  claim,  simi- 
lar false  representations  to  other  creditors, 
known  by  the  debtor  to  be  false,  are  not 
competent  to  prove  the  representations  made 
to  plaintiff,  but  if  the  latter  are  proved 
aliunde,  are  competent  to  show  the  intent: 
Edwardt  v.  Otosn,  16  O.  600,  I  Longsdorfs 
Notes,  728. 

It  would  seem  that  similar  representa- 
tions by  a  clerk  in  the  debtor's  store  will 
be  deemed  made  under  instructions  and  in 
concert,  and  are  also  admissible  to  sliow 
fraud  as  to  the  solvency  of  the  debtor; 
Edwardt  v.  Oicen,  16  O.  500,  I  Longsdorfs 
Notes,  728. 

In  a  suit  baaed  on  fraudulent  representa- 
tions, made  to  procure  plaintiff  to  contract, 
similar  representations  to  others  are  com- 
petent to  show  only  scienter  and  intent, 
accordingly,  if  no  knowledge  of  their  falsity 
in  the  other  instances  is  shown,  they  should 
be  excluded:  Insurance  Co.  v.  Wright,  33  0. 
8.  533,  III  Longsdorfs  Notes,  687. 

To  sustain  an  attachment  on  the  ground 
of  fraud,  actual  intent  to  defraud  must  be 
clearly  shown:  Engineering  Specialty  Co.  v. 
O'Brien,  7  0.  C.  C.  (N.S.)  103,  18  O.  C.  D.  64 
faffirming.  Engineering  Specialty  Co.  v. 
O'Brien,  2  O.  N.  P.  (N.S.)  550,  15  0.  D. 
(N.P.)  749]. 

The  debtor  may  show  that  he  had  reported 
the  incorporation  to  a  mercantile  agency, 
and  noted  it  on  the  letter  beads  to  show  that 
he  was  not  concealing  the  fact:  Rolling  Mill 
Co.  V.  Packard,  1  O.  C.  C.  76,  1  0.  G.  O.  46, 
13  Bull.  691. 

Upon  the  principle  Uiat  every  man  is  pre- 
sumed to  intend  the  natural  consequences 
of  his  own  act,  strikers  who  loiter,  patrol 
and  picket  in  the  neighborhood  of  a  factory 
while  a  strike  is  in  progress  will  be  pre- 
sumed to  do  Bo  with  intent  to  intimidate 
and  interfere  with  other  or  non-union  em- 
ployes: Brunaman  V.  Atherton,  12  O.  D.  (X. 
P.)  647. 

If  a  libel  is  ambiguous  as  to  who  is  in- 
tended, a  witness,  who  knows  the  parties 
and  circumstances,  may  give  their  opinion 
as  to  who  ia  meant.  This  is  not  construing 
the  libel.  The  defendant  can  not  escape  be- 
cause his  ingenuity  has  prevented  any  but 
acquaintances  recognizing  who  is  intended: 
McLaughlin  v.  RusteU,  17  0.  476,  I  Longs- 
dorfs Notes,  823. 

It  has  been  questioned  whether  a  witness 
who  heard  certain  words  can  be  asked  what 
he  understood  the  defendant  to  mcnn  by 
them.    If  the  meaning  is  plain,  such  evi- 
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dence  ii  not  prejudicial:  Bat/aood  v.  Po$tcr, 
19  O.  88,  I  Longidorfs  Notes,  7S2. 

VI.  CONTEMPT. 

A  court  of  equity*  when  called  upon  to 
inflict  pnnidunent  for  disobedience  to  an 
ordu*  of  cliaaeeTy,  nuut  consider  whetlier  or 
not  the  accused  had  knowledge  of  the  order, 
or  whether,  when  informed  of  the  order,  he 
could  easily  have  obtained  knowledge  of  its 
contents,  and  finally,  whether,  in  furtherance 
of  justice  to  all  concerned  an  equitable  duty 
was  not  resting  upon  those  seeking  punisb- 
ment  to  have  given  tlie  accused  an  oppor- 
tunity to  b«  informed  eitlier  by  notice  be- 
fore the  order  was  obtained  or  by  service  of 
the  restraining  order  itself.  This  rule  does 
not  apply  to  acts  so  clearly  illegnl  that  a 
simple '  notice  of  the  allowance  of  the  re- 
straining order  would  be  notice  that  the  com- 
mission of  such  acts  would  be  summarily 
punished:  Hunter  v.  Condron,  12  O.  D.  (K. 
P.)  677. 

vn.  CRIMIKAL. 

A.  UOHiaiDB. 

The  law  preeumes  that  a  rational  man, 
being  free  to  choose  and  capable  of  choosing 
l)etween  right  and  wrong,  intends  the  nat- 
ural consequences  of  his  act.  The  purpose 
or  intent  to  kill  in  general  ia  proved  by  the 
circumstances,  by  what  the  party  does  and 
says,  the  manner  of  inflicting  the  wound,  the 
instrument  used  and  its  tendency  to  destroy 
life;  if  palpably  calculated  to  take  life,  intent 
may  be  presumed:  Carr  v.  State,  21  O.  0. 
C.  43,  11  0.  C.  D.  354. 

The  term  "malice"  and  "maliciously,"  as 
need  to  define  the  crime  of  murder  in  con- 
nection with  the  term  "purposely,"  signifies 
that  the  killing  is  done  unlawful^  and  in- 
tentionally, and  without  any  reasonable  pro- 
vocation, and  under  such  circumstances  of 
cruelty,  brutality  or  wantonness  as  to  show 
such  killing  to  have  been  done  from  ihe . 
prompting  of  a  widced  and  depraved  heart, 
regardless  of  sodal  duty  and  fatally  bent 
on  mischief:  State  v.  Mueller,  «  O.  L.  R.  M2, 
34  Bulk  04. 

The  term  "purposely,"  as  used  in  the  defi- 
nition of  murder  in  the  first  or  second  d«- 
gne»,  means  that  at  the  time  of  doing  the 
act  from  which  death  resulta,  there  mint  be 
a  definite  purpose  and  intention  actually 
formed  and  ezlBting  In  the  mind  to  do  the 
act,  and  by  means  thereof  to  kill  or  cause 
the  death  of  another;  State  v.  Mueller,  6  O. 
L.  R.  542,  64  Bull.  04. 

The  word  "purposely."  in  0.  C,  |  12400, 
used  in  defining  murder  in  the  first  d^ree, 
means  an  intent  to  kill,  intentionally  and  not 


accidentally;  an  operation  of  the  mind,  an 
act  of  the  will,  an  intention  or  design  to 
kill:  State  V.  Oppenheimer,  49  Bulk  £S7. 

A  purpose  to  kill,  or  maliee,  are  not  «Men- 
tial  to  ecmstitute  the  crime  of  manilau^itOT: 
State  T.  Kiufp,  BO  HjoXL  28  [revaraed,  JEnorp 
T.  Stole,  4  0.  a  O.  (N.8.)  184,  15  O.  a  D. 
S71,  and  the  judgment  of  the  oommtm  plans 
affirmed,  State  v.  Knapp,  70  0.  S.  880^  17 
Longsdorfs  Notea,  975]. 

Neither  purpose  to  kill,  nor  maliee,  is 
neoessary  'to  convict  the  aaeoaed  d  maa- 
slaughter  under  an  indietosoit  ehuging  mir- 
der  in  the  firat  degree  by  means  of  poison; 
and  inasmuch  as  the  knowin^y  giving  <tf 
poison  presumes  deliberation,  premeditation 
and  maUce,  the  jury  need  not  cmisider  thoao 
elemente:  State  T.  OppmAcsmer,  49  Bulk 
257. 

The  supreme  court  were  equally  divided  as 
whether  intoxication  excuses  homicide:  Wal- 
ton V.  State,  1  Dec.  Rep.  32,  1  W.  L.  J.  256. 

Intoxication  can  not  be  considered  in  a 
capital  case  either  as  to  malice  or  intent 
to  kill:  State  v.  PoweU,  1  Dee.  Rep.  S8,  1 
W.  L.  J.  273. 

Drunkenness  not  amounting  to  insanity  la 
of  little  weight  in  second  degree  homicide, 
unless  it  is  so  great  as  to  show  incapacity 
to  form  a  purpose,  or  no  intention  so  to 
act,  or  unless  it  caused  or  was  fionnected 
with  a  sudden  quarrel:  Davis  v.  State,  26 
O.  S.  369,  III  Longsdorfs  Notes,  241. 

In  order  to  justify  a  conviction  for  murder 
in  the  second  d^ee,  it  must  be  proved  af- 
firmatively that  the  accused  "porpfiaely" 
killed  the  deceased;  to  show  that  he  pur- 
posely inflicted  the  wound  that  caused  the 
death,  or  that  he  purposely  struck  the  de- 
ceased, from  which  stroke  tbe  deceased  died, 
is  not  sufficient;  Munday  v.  State,  6  O.  C. 
C.  (N.S.)  656,  16  O.  O.  D.  712  [affirmed, 
without  opinion,  State  T.  Mumdaj/,  72  O.  8. 
614]. 

An  intent  to  kill  must  be  shown  beyond  a 
reasonable  doubt  in  a  murder  ease  of  first 
or  second  d^ree,  and  the  rule  appliea  where 
the  killing  is  claimed  to  be  aocidental,  the 
latter  evidence  being,  in  effect,  simply  to 
controvert  the  state's  proof  of  intent:  /ones 
V.  State,  61  0.  B.  831,  IV  Longadorfs  Noten, 
546. 


B.  AasAULT,  Eto.,  Wttb  IicmfT. 

An  indiotmoit  for  asnnlt  witii  intwt  to 
murder,  snffleiently  deamibes  the  intent  tlnu: 
"With  Intent  in  and  upon  him,  the  said  A  B, 
then  and  there  feloniously,  willfully,  and  of 
their  malice  aforethought  to  oommit  a  mur- 
der." The  fact  that,  nothing  being  charged 
as  to  premeditation  neither  the  flrst  nor  sec- 
ond df^ree,  as  defined  by  our  statute,  is 
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indicated,  does  not  limit  the  jury  to  eon- 
Tiet.  The  assault  with  intent,  unlike  mur- 
der, is  a  single  offense:  Sharp  t.  States  10 
O.  S7fi,  I  Xx>iig8dorf  a  Notes,  883. 

Malice  is  an  essential  ingredient  of  assault- 
ing with  intent  to  kiU,  though  not  mm- 
tioned  in  Q.  C,  {  1S41S.  Whether  had  death 
ensued,  and  it  would  have  been  manslaughter 
only,  and  not  murder,  it  would  affect  tlie 
grade  oi  tiie  crime  was  questioned  but  not 
decided:  Btate  y.  Stout,  40  O.  S.  270,  IV 
Longsdorrs  Notes,  453. 

Intent  and  malice  are  necessary  in  uiali- 
eious  shooting  with  intoit  to  kill  or  wound, 
imlike  manslaughter ;  accordingly,  a  charge  to 
convict  if  defendant  would  have  been  guilty 
of  manslaughter,  had  death  ensued,  is  error; 
Cline  V.  State,  43  O,  S.  332,  IV  Longadorf's 
Notes,  109. 

On  a  trial  for  malicious  stabbing  it  is 
proper  to  refuse  to  charge  that  intoxication 
may  be  considered  in  determining  malicious 
intent.  It  is  only  allowed  to  rebut  delibera- 
tion and  premeditation  or  an  intent  requir- 
ing nice  discrimination,  and  should  go  no 
further:  Nichols  v.  State,  8  0.  S.  436,  II 
Longsdorf's  Notes,  356. 

Intoxication  is  no  defense  to  a  crime.  It 
may  be  proved  in  some  cases  to  show  that  no 
crime  was  committed,  or  to  reduce  the  grade 
of  a  crime.  In  shooting  with  intent  to 
wound,  the  defendant  may  show  that  he  was 
too  intoxicated  to  have  such  intent:  Cline 
T.  State,  43  O.  8.  332,  IV  Longsdorf's  Notes, 
169. 

G.  ABwnoir. 

An  instruction  to  the  effect  that  accused 
is  not  guilty  of  catuing  the  death  of  a  woman 
through  an  attempted  miscarriage  if  he  h<m> 
estly  believed  that  there  was  a  dead  foetus 
in  her  uterus,  and  he  administered  chloroform 
as  an  anaesthetic  in  order  to  operate  to  re- 
move such  foetus  even  if  she  died  as  a 
result  of  such  anaestiietic,  would  not  be  er- 
roneous because  of  failure  to  provide  that  the 
honest  bdief  of  the  accused  must  have  been 
based  on  reasonable  grounds,  since  if  tliere 
should  be  a  finding  that  the  intent  of  the 
accused  was  not  to  destroy  foetal  life  but  to 
relieve  the  patient  of  a  foetus  already  dead, 
there  would  be  a  failure  on  the  part  of  the 
state  to  prove  intent,  and  the  accused  would 
be  entitled  to  an  acquittal:  Tippie  T.  State, 
IS  O.  C.  C.  (N.8.)  622. 

D.  BUIUILABT. 

Under  the  burglary  law  against  breaking 
into  a  mansion  and  committing  or  attempt- 
ing to  commit  violence,  the  intent  of  the 
entry  is  immaterial  and  need  not  be  averred; 
if  Uie  violence  was  done  or  attempted,  it 


is  enough:  Foraythe  T.  State,  6  O.  10,  I 
Longsdorf  s  Notes,  318. 

Under  an  indictment  for  breaking  with 
intent  to  steal  goods,  proof  that  the  intent 
was  not  to  steal,  but  to  destroy,  gambling 
tools  in  revenge,  does  not  sustain  the  charge: 
State  V.  Wilmore,  9  Dec.  Rep.  61,  10  Bull. 
321. 

E.  Fdsbmsiov  or  Bitbolab*b  Toou. 

The  state  is  not  required  to  make  jtfoof 
of  any  specific  intention  on  the  part  of  the 
accused  to  use  burglar's  tools  at  any  par- 
ticular time,  or  in  any  particular  manner,  or 
in  any  particular  place,  hut  proof  of  the 
general  intent  to  so  use  them  is  sufBeient: 
State  V.  Hahn,  8  O.  N.  F.  101,  11  O.  D.  (N. 
P.)  311. 

a  8.,  11024  (repealed,  06  v.  96.  S231), 
for  punishing  the  possession  of  burglar's  to<^ 
within  a  city,  must  be  accompanied  with  an 
imlawful  Intent  to  use  the  sune  to  consti- 
tute the  offense,  but  such  intent  will  be 
deemed  proved  on  habeae  eorpw:  In  re  Wig- 
gins, 7  Dec.  Rep.  708,  4  BuU.  1066. 

F.  Aason. 

A  prisoner  is  not  guilty  of  arson  if  the 
intent  is  not  to  bum  the  jail,  but  merely 
to  bum  a  hole  for  escape.  However,  he  is 
presumed  to  intend  the  result  that  bis  act 
would  naturally  accomplish:  State  T.  Jfevel, 
2  Dec.  Rep.  368,  2  W.  L.  M.  404. 

O.  Labcent. 

A  custom  among  contractors  to  help  them- 
selves to  each  other's  material  is  unrea- 
sonable, but  in  a  malicious  prosecution  is 
competent  as  tending  to  show  lack  of  crim- 
inal intent:  Stone  Co.  v.  Mack,  17  0.  C.  C. 
663,  12  0.  C.  D.  177. 

If  defendant  took  up  a  check  inadvertent^, 
without  intent  to  steal  it,  and  finding  he 
had  it,  intended  to  return  it  or  the  money, 
and  maintained  that  intent  throughout,  and 
paid  out  the  check  in  buying  goods,  intend- 
ing to  return  the  money,  his  offense  is  not 
larceny,  for  there  is  no  felonious  intent: 
Case  V.  State,  12  O.  C.  C.  158,  5  0.  C.  D.  194. 

Felonious  intent  must  accompany  the  tak- 
ing. A  debtor  and  creditor  disputing  as  to 
the  amount,  and  the  debtor  putting  the  money 
on  the  table  on  condition  a  receipt  in  full 
is  given,  and  the  creditor  taking  it  without 
signing  does  not  show  felonious  intent,  and 
the  court  will  order  a  nolle  protequit  Btatt 
V.  Carmans,  T.  65. 

H.  Malicious  Injitbt. 

A  malicious  injury  to  an  animal  is  penal 
under  O.  C,  {  13361,  though  the  motive  was 
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not  malice  or  ill  will,  but  a  deaire  for  gain 
by  being  onployed  to  cure  it;  although,  at 
common  law  the  only  penal  motive  would 
have  been  latent  to  iniure  the  owner:  Brown 
r.  BtttU,  20  O.  8.  176,  III  Longadorf  ■  Notes, 
295. 

I.  FoMivr. 

If  in  a  prosecution  for  forgery  an  intent  to 
defraud  is  shown,  it  immaterial  who  was 
defrauded  or  intended  to  be  defrauded  there- 
by: State  V.  Lingafelter,  &2  Bull.  88  [af- 
flrmed,  Lingafelter  v.  State,  8  O.  C.  C.  (N. 
B.)  537,  18  O.  C.  D.  800,  and  exceptions  over- 
ruled without  opinion,  State  V.  Lingafelter, 
73  O.  S.  338]. 

J.  Blackmail. 

If  the  owner  of  poisoned  cattle,  honestly 
demanding  compensation,  threatens  to  prose- 
eate  criminally  if  It  is  not  paid,  he  is  not 
guilty,  under  G.  C,  }  13384,  of  intent  to  ex- 
tort; accordingly,  the  truth  of  the  charge 
he  made  may  be  material  in  determining 
his  intent,  and  it  is  error  to  charge  the 
contrary:  Mann  v.  State,  47  O.  S.  656,  IV 
Longsdorf's  Notes,  304. 

K.  BiGAUT. 

Absence  of  criminal  intent  is  a  defense. 
The  defendant  may  show  that  he  believed, 
and  had  reasonable  ground  to  believe,  that 
he  was  divorced,  as  where  he  is  ignorant  and 
was  told  by  his  lawyer  that  a  writing  shown 
him  was  a  divorce:  State  V.  Stank,  9  Bee. 
JRep.  8,  10  Bull.  16. 

L.   SuKDAT  Laws  aud  Oboinancbs. 

An  affidavit  charging  the  accused  with  vio- 
lation of  a  Sunday  closing  ordinance  is  in- 
sufficient unless  it  charges  knowledge  and 
criminal  intent:  Dougherty  v.  Dennison,  11 
O.  C.  C.  (N.S.)  13,  12  0.  C.  D.  778  [affirmed, 
without  opinion,  Denniaon  v.  Dougherty,  59 
O.  S.  593,  IV  Longsdorf's  Notes,  773]. 

M.  GlCBEZZLEUENT. 

Where  one  acting  as  president  and  treas- 
urer of  a  corporation  engaged  in  the  brok- 
erage business  and  shown  by  the  evidence  to 
have  been  the  controlling  factor  of  said  cor- 
poration, sells  the  stock  of  a  customer  and 
converts  the  proceeds  to  his  individual  use 
or  the  use  of  the  corporation,  he  will  be 
held  to  have  acted  ns  the  agent  of  said  cus- 
tomer, and  the  intent  involved  in  the  wrong- 
ful conversion  will  be  regarded  as  his  intent, 
and  an  indictment  for  embezzlement  lies 
against  him  rather  than  against  the  corpora- 
tion: State  V.  Brown,  15  Q.  N,  P.  (N.S.)  65. 


N.  Btidikce. 

1.    Degree  of  Proof. 

In  a  trial  upon  indictment  containing  two 
counts,  one  for  assault  with  intent  to  rape 
and  the  other  for  assault  with  intent  to  rob, 
the  intent  is  a  substantive  part  of  the  offense 
and  must  be  proven  beyond  a  reasonable 
doubt:  Coles  v.  State,  3  O.  C.  C.  (N£.)  420, 
13  O.  C.  D.  313. 

To  establish  the  offense  of  assault  with 
intent  to  commit  rape,  the  evidence  must 
show  beyond  a  reasonable  doubt  that  the  as- 
sault was  made  with  intent  to  commit  rape, 
against  the  will  of  the  party  assaulted,  and 
to  use  whatever  degree  of  force  might  be  nec- 
essary to  overcome  any  resistance  she  might 
make:  Pattereon  v.  State,  11  O.  G.  D.  002. 

2.   Presumptions  and  Circumetamtidl 
Bvidemoe. 

Intent  though  an  operation  of  the  mind  is 
to  be  inferred  and  deduced  from  the  circnm- 
stances  under  which  the  act  was  done:  State 
v.  Holden,  12  O.  D.  (N.P.)  91;  State  T. 
Knapp,  50  Bull.  28  [reversed,  Knapp  v.  State, 
4  0.  C.  C.  (N.S.)  184,  15  O.  G.  D.  571, 
which  was  affirmed.  State  v.  Knapp,  70  O.  S. 
380,  IV  Longadorfa  Notes,  075]. 

The  design  and  purpose  of  guilt  may  be 
determined  from  aU  the  attending  and  nis- 
taining  circumstanoeB;  the  manner  of  infliet- 
ing  the  wounds  and  the  kind  of  weapon  em- 
ployed: State  V.  Strong,  12  0.  D.  (N^.)  701. 

Every  one  is  presumed  to  intend  the  rea- 
sonable, natural  and  probable  coneequaieeB 
of  hU  acta:  State  v.  Sotdm,  12  O.  D.  (N. 
P.)  91. 

The  presumption  of  an  intent  to  Idll  fran 
the  use  of  a  deadly  weapon  is  not  a  legal 
presumption,  but  a  mere  argumentatiTe  de- 
duction from  the  facts  and  does  not  obtain 
when  other  circumstances  of  the  killing  are 
shown,  in  which  such  a  charge  to  that  effect 
is  error,  for  then  the  use  of  a  deadly  weapon 
is  merely  one  of  the  clrcumstaneee  and  often 
of  little  weight,  and  the  jury  must  be  left 
free  to  find  that  the  intent  was  to  wound 
or  disable,  or  that  death  resulted  from  acci- 
dentally running  against  the  knife  while  the 
combat  was  between  others,  or  that  the 
cutting  was  done  while  in  great  fear  and 
excitement:  Bailws  v.  State,  10  0.  C.  C  220, 
8  O.  C.  D.  526. 

Intent  may  be  shown  by  proof  of  the  asso- 
ciation of  the  accused  with  bui^lars,  of  bis 
declarations  and  admissions  as  to  the  use 
of  the  implements  in  question,  and  from 
other  circumstances  surrounding  the  case  at 
the  time  of  his  possession  of  the  burglarious 
tools  in  question:  State  v.  Bakn,  6  O.  N.  P. 
101.  11  0,  D,  (N.P.)  311. 


Digitized  by  Google 


Mil 


ncTENT  vn. 


»412 


The  intent  to  use  whatever  force  might  be 
Deceasary  to  overcome  resistance,  may  be 
shown  by  the  conduct  and  acts  of  the  accused 
in  bis  ^orts  to  attain  his  purpose;  what- 
ever these  may  have  been  at  the  time  of  the 
ooenrrenee,  or  immediately  thereafter,  are 
proper  to  be  considered  to  determine  whether 
such  intent  existed  in  his  mind  at  the  time 
the  perpetration  of  the  offense  charged  was 
attempted:  Patterson  v.  State,  11  O.  0.  D. 
602. 

It  is  a  fair  inference  and  presumption  that 
one  who  intentionalty  strikes,  wounds,  etc, 
with  an  instrument,  and  in  such  a  manner 
as  naturally  calculated  to  produce  death,  in- 
tended to  kill:  £rta(«  t.  Mueller,  8  0.  L.  R. 
542,  S4  BulL  94. 

Evidence  tending  to  show  possession  by 
the  accused  of  other  burglar's  tools  not 
named  in  the  indictment,  at  another  time 
and  place  is  admissible  as  tending  to  show 
the  character  of  his  possession  and  his  knowl- 
edge of  the  tools  and  implements  described  in 
the  indictment  and  of  his  intent  in  their  pos- 
session, and  such  evidence  can  only  be  con- 
sidered for  such  purposes:  State  v,  Hahn,  8 
0.  N.  P.  101,  11  O.  D.  (N.P.)  311. 

The  presumption  that  one  intended  the 
natural  and  probable  consequences  of  his  own 
act  can  not  be  extended  in  its  application  to 
justify  a  charge  to  the  jury,  under  an  in- 
dictment for  murder  in  the  second  degree, 
tliat  defendant  is  presumed  to  have  intended 
to  kill  the  deceased  because  he  purposely 
infiicted  the  act  which  caused  the  death: 
Munday  v.  State,  5  O.  C.  C.  (N.S.)  656,  16 
O.  C.  D.  712  [affirmed,  without  opinion,  State 
v.  Munday,  72  O.  S.  614]. 

The  rule  that  where  the  killing  is  unex- 
plained, and  there  is  no  evidence  except  the 
fact  that  one  has  killed  another,  the  pre- 
sumption is  that  it  was  done  intentionally, 
and  is  murder  in  the  second  degree,  does  not 
prevail  where  the  facts  and  circumstances 
are  laid  before  the  jury  by  one  or  more  wit- 
nesses who  claimed  to  have  been  present  at 
the  time  of  the  killing:  Munday  T.  State, 
5  O.  C.  C.  (N.S.)  656,  16  0.  C.  D.  712  [af- 
firmed, without  opinion.  State  v.  Munday,  72 
O.  S.  614]. 

In  every  case  of  intentional  killing  not 
otherwise  explained  by  circumstances  so  as 
to  give  rise  to  a  reasonable  doubt  thereof, 
it  is  to  be  presumed  that  the  slayer  was 
actuated  by  the  malice  necessary  to  consti- 
tute murder  in  the  second  degree.  But  this 
presumption  does  not  include  the  delibera- 
tion and  premeditation  necessary  to  consti- 
tute the  crime  of  murder  in  the  first  degree: 
State  T.  Mueller,  6  0.  L.  R.  S42,  54  Bull.  S4. 

The  law  presumes  that  a  rational  man, 
being  free  to  choose  and  capable  of  choosing 
between  right  and  wrong,  intends  the  natural 


consequences  of  liis  act.  The  purpose  or 
intent  to  kill  in  general  is  proved  by  the  cir- 
cumstances, by  what  the  party  does  and  says, 
the  manner  of  inflicting  the  wound,  the  in- 
strument used  and  its  tendency  to  destroy 
life;  if  palpably  calculated  to  take  life,  intent 
may  be  presumed:  Carr  v.  State,  21  O.  C. 
C.  43,  11  O.  C.  D.  864. 

A  purpose  or  intent  to  kill  will  be  pre- 
sumed if  a  dose  of  poison  sufficient  to  kill, 
was  given  intentionally,  knowing  it  to  be 
such,  to  an  infant  child;  State  T.  Oppm- 
heimer,  49  BulL  257. 

A  prisoner  is  not  guilty  of  arson  if  the 
intent  is  not  to  bum  the  jail,  but  merely  to 
burn  a  hole  for  escape.  But  he  is  presumed 
to  intend  the  result  that  his  acts  would  nat- 
urally accomplish:  State  t.  Ifsvel,  2  Dee. 
Rep.  358,  2  W.  L.  M.  404. 

The  state  is  not  required  to  make  proof 
of  any  specific  intent  on  the  part  of  the 
accused  to  use  burf^r's  took  at  any  particu- 
lar time,  or  in  any  particular  manner,  or  in 
any  particular  place,  but  proof  of  tiie  gen- 
eral intent  to  so  use  them  is  sufficient:  State 
V.  Bahn,  8  O.  N.  P.  101,  II  O.  D.  (K.P.)  811. 

3.    Similar  Tran9<tctione. 

Evidence  of  other  offenses  is  admissible 
where  it  clearly  appears  that  a  connection 
between  them  and  the  crime  charged  must 
have  existed  in  the  defendant's  mind.  The 
evidence  is  not  to  show  a  probability  that  he 
who  commits  one  crime  will  commit  another, 
but  to  show  motive  or  purpose:  Brown  v. 
State,  26  0.  8.  176,  III  Longsdorfs  Notes, 
295. 

To  prove  conspiracy  between  persons  jointly 
indicted,  evidence  that  shortly  before  the 
crime  they  were  in  a  conspiracy  to  conunit 
crimes  of  like  character,  is  competent:  Tar- 
bov  v.  State,  38  O.  S.  581,  III  Longsdorfs 
Notes,  995. 

On  trial  for  obtaining  property  under  false 
pretenses  the  state  may  show  similar  rep- 
resentations by  the  accused  to  others  than 
the  prosecuting  witness  in  order  to  show 
fraudulent  intent:  State  T.  Finney,  7  Dec 
Rep.  22.  1  Bull.  30. 

On  trial  for  uttering  forged  deeds,  other 
forged  deeds,  including  trust  deeds  to  secure 
notes  found  in  defendant's  possession  or 
shown  to  have  been  uttered  by  him,  are  com- 
petent to  show  guilty  knowledge:  Lindeey 
V.  State,  38  O.  S.  507,  III  Longsdorfs  Notes. 
089. 

Possession  by  the  defenduit  of  other  forged 
notes  running  through  several  months  Is  com- 
petent on  the  question  of  intent  if  probably 
parts  of  a  connected  scheme  of  forgery,  by 
personating  another  person,  and  so,  though  the 
proof  that  the  other  notes  were  forged,  la  not 
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direct;  and  u  such  notes  would  IiaTe  been 
eon^etent,  parol  evidence  as  to  them  is  ^eo: 
Devere  v.  State,  5  O.  C.  C.  609.  3  0.  C.  D. 
849  [affirmed,  without  opinion,  Devere  T. 
State,  2S  BuU.  48S]. 

Where  the  crime  charged  ie  the  making  of 
a  false  receipt  for  the  payment  of  money 
with  intent  to  defraud,  evidence  of  similar 
offenses  or  similar  transactions  by  the  same 
defendant  is  competent  as  tending  to  show 
the  motive  or  intent  with  which  the  receipt 
in  question  was  mad^  altered  or  forged,  and 
its  issue  in  connection  with  other  instruments 
forged  by  the  defendant:  Limgafelter  T.  State, 
8  O.  a  C.  iHfja.)  637,  18  0.  C.  D.  800  [excep- 
tions overruled,  without  opinion,  State  T. 
lAmgafelter,  73  0.  S.  336,  IV  Longsdorfa 
Notes,  1035]. 

Where  a  person  is  accused,  and  on  trial 
for  forgery  evidence  of  other  like  acts  are 
admissible  and  may  be  considered  in  deter- 
mining the  question  of  knowledge  or  intrat 
in  the  oonunission  of  the  offense:  State  V. 
IAngafelter,  62  Bull.  88  [affirmed,  Limga- 
felter, V.  State,  8  O.  C.  C.  (N.8.)  537,  18 
O.  C.  D.  800,  and  exceptions  overniledi  with- 
out opinion.  State  t.  Lingaf^ter,  73  O.  8. 
330]. 

Proof  of  scienter  by  evidence  that  the  ac- 
cused or  bis  accomplice  in  his  presence  passed 
another  counterfeit  is  admissible  without  pro- 
duction of  such  note  if  it  be  out  of  the  juris- 
diction and  not  accessible:  Reed  T.  State, 
IS  O.  217. 1  Longsdorfs  Notes,  70S. 

In  establishing  a  conspiracy  between  per- 
sons who  are  jointly  indicted  eTidenee  may 
be  givM)  of  acts  committed  shortly  after  the 
crime  for  which  they  are  on  trial:  Jackson 
T.  Biaie,  88  O.  S.  S86,  in  Longsdorfs  Notes, 
99S. 

At  the  time  proof  of  other  similar  offenses 
tending  to  show  the  corrupt  course  of  deal- 
ing of  a  public  official,  is  offered  in  the  trial 
for  the  solicitation  of  a  bribe,  the  trial  judge 
should  limit  its  competency  to  the  specific 
intent,  charged  in  the  indictment,  and  if 
reference  be  made  thereto  in  the  charge  the 
same  limitation  should  be  made  by  the  trial 
judge:  State'v.  Davis,  89  O.  S.  ... 

In  proving  corrupt  intent  in  the  solicita- 
tion of  a  bribe,  other  similar  offenses  tend- 
ing to  show  the  corrupt  course  of  dealing 
of  a  public  official  may  be  shown  as  tending 
to  prove  the  specific  corrupt  intent  charged 
in  tiie  indictment:  State  v.  Davis,  80  0.  S. 


4.   Rebutting  Evidence. 

The  accused  may  show  good  faith  and  ig- 
norance of  facts,  which  made  his  acts  crim- 
inal, to  rebut  guilty  intention  in  an  act  in 
apparent  violation  of  statute,  when  good 


faith  is  a  material  element:  Farreil  v.  State, 
32  0.  S.  456,  Ul  Longsdorfs  Notes,  043. 

It  is  error  to  charge,  the  jury  to  the  effect 
that,  if  the  proof  shows  that  defendant  "pur- 
posely" committed  the  act,  the  natural  and 
probable  consequences  of  which  was  to  and 
did  cause  the  death  of  the  deceased,  evidence 
on  behalf  of  the  defendant  tending  to  show 
that  he  did  not  in  fact  intend  to  kill  the 
deceased  is  immato'ial:  Munday  v.  State,  5 
O.  C.  C.  (N.S.)  656,  16  O.  a  D.  712  [af- 
firmed, without  opinion.  State  v.  Muttdaj/, 
72  O.  S.  014]. 

S.  Bitffieienoy. 

Where  an  act  forbidden  by  law  is  proved 
to  have  been  knowingly  done,  no  further 
proof  is  needed  to  warrant  a  conviction,  in 
the  absence  of  justifying  or  excusing  facts, 
since  the  law,  in  such  case,  prima  facie  pre- 
sumes the  criminal  intent:  State  v.  Knapp, 
60  Bull,  28  [reversed,  Knapp  v.  State,  4  0. 
C.  C.  (N.S.)  184,  15  0.  C.  D.  571,  and  the 
judgment  of  the  common  pleas  affirmed,  State 
V.  Knapp.  70  O.  S.  380,  IV  LongadorTs 
Notes,  975];  State  v.  Kerlin,  51  Bull.  317. 

Proof  of  the  single  act  of  forgery  charged 
in  an  indictment  will  not  of  itself  warrant 
the  inference  of  guilty  knowedge  and  intent: 
State  V.  Lingafelter,  52  Bull.  88  [affirmed, 
Lingafelter  v.  State,  8  O.  C.  C.  (N.S.)  537, 
18  O.  C.  D.  800,  and  exceptions  overruled 
without  opinion.  State  v.  Lingafelter,  73  0. 
S.  336]. 

The  state  is  not  required  to  show  any 
specific  intent  on  the  part  of  the  accused 
to  use  burglar's  tools  at  any  particular  time, 
or  in  any  particular  manner,  or  in  any  par- 
ticular place,  but  proof  of  the  general  intent 
to  so  use  them  is  sufficient:  State  v.  Hakn, 
8  0.  N.  P.  101,  11  O.  D.  (N.P.)  311. 

INTENTION. 

See  COHTEAOTS;  DbBSS;  RKTOBHATlOIf. 


INTENTION  OF  LEGIS- 
LATURE. 

See  Statutes. 


INTENTION  OF  TES- 
TATOR. 

Bee  Wills,  Lmacies  Ain>  Dbvisbs. 

INTENTION  TO  RETURN. 

See  Domicile. 
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INTER  COUNTY  HIGH- 
WAYS. 

8m  Roads. 

INTERCOURSE. 

For  Benul  IntercourBe,  see  Ivcest;  Rape; 
SBnrcnoN;  Sexual  Intebooubsil 


INTERESSE  TERMINI. 

See  Landlosd  Am  TzNAnr. 

INTEREST. 

For  iosurable  interest,  see  Insubablk  Ik- 

TIBE8T;  INSUSANCK. 


INTEREST  AND  USURY. 

Scope  Note. — Includes  compensation  for  the  use  or  detention  of  money  at  legal  rates 
and  at  rates  higher  than  those  allowed  hy  late;  the  efect  of  paying,  taking  or  contracting 
tor  such  unlawful  rate;  the  validity  of  such  contracts;  the  rights  and  liabilities  of  parties 
to  contracts  or  judgments  bearing  interest  tchether  usurious  or  not;  method  of  computing 
interest;  pleading  and  proof  of  usury  as  a  defense;  remedies  for  uwry.  Eachtde*  righU 
amd  Habilitiee  of  persons  acting  in  specif  fiduciary  capacitj/. 


Crou  References. 

For  liability  for  interest  on  public  funds,  see  also  Public  Funds. 

For  liabili^  of  executors,  guardians,  etc  for  latoest,  see  specific  topics  by  name 
raeb  as  Exbcutobs,  Adiunibtbatobs  and  Aduikistkation  or  Estates  ;  Guabdlui  aud 
Wabd;  Etc. 

For  interest  upon  legacies,  see  also  Wills,  Legacies  and  Detisbs. 
For  the  allowance  of  interest  aa  damages,  see  also  Damaqes. 

For  questions  arising  upon  negotiable  instruments,  see  also  Neootiablb  Ikstbuhkhtb. 
For  questions  of  estoppel  to  set  up  usury,  see  also  CoifTBAOxa;  ESTomL;  Vehdob  and 

PUBCHASBB. 

For  the  dTect  of  usury  upon  a  surety  upon  n^tiable  bonds,  see  Bonds,  Nsooteablb. 
For  the  effect  of  usury  upon  a  surety  upon  n^tiable  instruments,  see  Kbootzable 
iHSTRnuona. 

For  interest  upon  assessments,  see  Assesshxntb. 

For  questions  arising  on  the  alteration  of  instrummts,  see  ALTiSATUHf  or  iNSTBxniBNTS. 

ANALYTICAL  OUTLINX. 
I.  Definition  and  Natnre  of  Interest,  9417. 
n.  Definition  of  Vaxay,  9419. 
TSL  OonrtitntionalHy  of  Statutoiy  Provisions,  9419. 
IV.  Former  Legislation,  9420. 

V.  Specific  Items  Bearing  Interest,  9421. 

A.  Debts  due  on  demandf  9421. 

B.  Money  due  on  public  contractSf  9422. 

0.  Overdue  interest,  9422. 

D.  Executors,  guardians  and  receivers,  9423, 

E.  Interest  on  public  funds,  9425. 

F.  raxM,9428. 

G.  Penalties,  9428. 

H. '  Advancements,  9428. 

1.  Damages,  9429. 

J.  Other  items,  9430. 

VI.  Suspension  of  Interest,  9432. 
Vn.   Interest  on  Judgments,  9432. 

Vm.  Interest  in  Advanoe,  9436.  r\r\ci\o 
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IX.  Spedflo  niuBtratioiu^  9436. 

A.  Exchange,  9436. 

B.  Interest  in  advance,  9437. 

C.  Interest  on  interest,  9437. 

D.  Interest  payable  semi-annually,  9439. 

E.  Discount,  9439. 

F.  Other  disguised  forms  of  usury,  9441. 

G.  Contracts  held  not  usurious,  9443. 

X.   Bate  After  Maturity,  9445.  \ 
XI.   Change  of  Statute,  9447. 

Xn.   Exceptions  to  Usury  LawB,  9448. 

A.  Trust  company,  9448. 

B.  BaUway,  9448. 

C.  State  banks,  9449. 

D.  National  banks,  9449. 

E.  Building  and  loan  associations,  9452. 

XTTT.   Estoppel,  9453. 

A.  Assumption  of  debt,  9453. 

B.  Judgment  as  estoppel,  9454. 

XIV.  Conflict  of  LawSi  9455. 

XV.   Bights  AriBlng  on  Usnrious  llwisaction,  9457. 

A.  Validity,  9457. 

1.  In  general,  9457. 

2.  Under  contract  ultra  vires,  9458. 

B.  Legal  rate  only  allowed,  9461. 

C.  Recovery  of  usurious  payment,  9464. 
B.  Usury  as  penalty,  9465. 

E.  Belief  in  equity,  9466. 

P.  Special  cases  in  which  usury  not  available  as  defense,  9467. 

G.  Renewal  as  payment,  9468. 

H.  Computation  of  interest,  9470. 

I.  Application  of  payments,  9472. 
J.  Bona  fide  indorsee,  9474. 

K.  Bights  under  former  statute,  9475. 

XVI.  Parties,  9476. 

XVn.  Pleading,  9478. 

XVm.  Evidence,  9481. 

XIX.  Beview,  9482. 


I.    DEFINITION  AND  NATURE  OF  IN- 
TEREST. 

Interest  is  the  compensation  vhich  the 
law  allows  for  the  delay  in  the  payment  of 
an  obligation  after  the  maturity  thereof: 
Langhortt  T.  AUer»,  IS  O.  D.  <N.P.)  405 
[afDrming,  7  0.  N.  P.  40.  9  0.  D.  (N.P.) 
607;  affirmed,  without  opinion,  Langhorst  v. 
AMera,  66  O.  8.  600]. 

If  interest  is  contractual  in  character,  and 
is  provided  for  by  the  agreement  under  which 
the  loan  is  made,  pi^fment  of  the  principal 
and  the  acceptance  thereof  by  the  creditor 
does  not  waive  the  right  to  recover  interest; 
and  if  interest  is  allowed  by  way  of  dam- 


ages, R8  incidental  to  the  debt,  the  aoc^t- 
ance  of  the  principal  debt  by  the  party  en- 
titled thereto  is  a  waiver  of  the  right  to 
recover  interest:  Qraveson  v.  Odd  PtUov)^ 
Temple  Co.,  4  0.  N.  P.  112,  6  O.  D.  (N.P.) 
287.  See  to  the  same  ^ect,  Electrio  Co.  v. 
Toledo,  13  O.  D.  (N.P.)  137,  47  Bua  820. 

Out  in  when  custody  public  funds  hav« 
been  placed  lawfully  has  no  right  or  title 
thereto  and  can  ctmier  n<me  upon  others; 
and  the  interest  which  aeemes  thereoi  fol- 
lows the  principal  as  an  ineidoit  thereto: 
Bthelhy  T.  Board  of  BdwMtion,  66  0.  S.  71, 
IV  LongBdorfs  Notes,  897;  OlemOfo  t. 
Bngelhart,  19  O.  C.  C.  285,  10  O.  a  D.  408; 
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8taU  V.  MoKituum,  IS  O.  a  C.  (X.S.)  1, 
SS  O.  C.  D.  ISS  [affirmed,  without  opinion, 
lieKinnon  v.  State,  87  O.  S.  474].  For  opin- 
ion below,  see  State  v.  McKinnon,  9  O.  2f. 
P.  (N^.)  513,  20  O.  D.  (N.P.)  300;  and 
State  T.  MoKirmon,  11  0.  N.  P.  (N.S.)  166, 
21  O.  D.  (N.P.)  346;  Nicholson  v.  Maile, 
3  O.  N.  P.  (N.S.)  201,  15  0.  D.  (N.P.) 
682;  State,  ea  rel.,  v.  Banke,  7  O.  N.  P.  (X. 
S.)  43,  19  0.  D.  (N.P.)  82;  State  v.  Mc- 
Kinnon, 9  0.  N.  P.  {N.S.)  513,  20  O.  D. 
(N.P.)  300;  State,  ex  rel.,  v.  Schott,  9  0.  N. 
P.  {N.S.)  622,  22  0.  D.  (N.P.)  320;  State 
V.  McEmnon,  11  O.  N.  P.  (N.S.)  165,  21 
O.  D.  (N.P.)  346. 

Interest  follows  the  principal  as  an  inci- 
dent to  it,  while  it  is  an  incident;  but  after 
it  is  set  apart  by  being  carried  to  the  credit 
of  the  owner  of  the  principal  it  is  no  longer 
an  incident,  and  is  not  transferred  by  trans- 
fer of  the  principal:  Ohio  v.  Railroad,  6  O. 
S.  489,  II  Longsdorf's  Notes,  252. 

Unpaid  interest  can  not  be  the  subject  of 
larceny,  embezzlement  or  the  obtaining  money 
by  false  pretenses:  State  v.  Oibbs.  9  0.  N. 
P.  (N.S.)  129,  20  O.  li.  (N.P.)  1  [excep- 
tions overruled,  State  v.  Gibbe,  82  0.  S.  456, 
e»»ptions  sustained,  State  v.  Oibba,  82  O. 
8.  462].   See  also  False  FBvrEirsBS. 

n.   DEFINITION  OF  USURY. 

A  contract  which  is  untainted  by  usury 
when  it  is  made  is  not  rendered  invalid  by 
subsequent  receipt  and  payment  of  usurious 
interest  thereon:  Buaby  v.  Finn,  1  0.  S.  409, 
I  Longsdorf's  Notes,  092. 

A  mistake  in  computation,  or  a  failure  to 
make  proper  credit  of  payments  without  the 
intention  to  exact  a  rate  of  interest  in  excess 
of  that  fixed  by  law,  does  not  amount  to 
usury:  Buaby  v.  Finn,  I  O.  S.  409,  I  Longs- 
dorfa  Notes,  992. 

A  contract  in  excess  of  the  rate  then 
allowed  by  law  is  usurious,  even  if  by  sub- 
sequent change  of  law  the  rate  contracted 
for  is  made  valid:  Latrobe  T.  Hulbert,  6 
Fed.  209,  4  O.  P.  D.  688. 

A  contract  which  is  not  usurious  in  its 
inception  is  not  rendered  usurious  by  the 
subsequent  payment  and  receipt  of  interest 
in  excess  of  the  rate  provided  for  by  law: 
Kilgore  v.  Dempaey,  26  O.  S.  413,  III  Longs- 
dorrs  Notes,  247. 

m.   CONSTITUTIONAUTY  OF  STATU- 
TORY PROVISIONS. 

Statutes  on  the  subject  of  usury  are  a 
valid  exercise  of  the  police  power;  and  the 
legislature  has  discretion  both  as  to  the  pro- 
hibitions which  it  may  impose  upon  usury 
and  the  exceptions  thereto:  Cramer  v.  Trttst 
Co.,  72  0.  S.  396,  IV  liODgsdorf's  Notes,  991; 


Building  d  Loan  Aasooiation  v.  Demoyer», 
4  0.  C.  C.  (N.S.)  337,  16  O.  C.  D.  362. 

R.  S.,  13836-3  (r^iealed  90  v.  537,  for 
aniJogons  section  see  G.  C,  |9650),  con- 
ferring  powers  on  building  and  loan  associa- 
tions and  providing  that  dues,  fines,  premi- 
ums and  other  assessments  collected  shall 
not  be  deemed  usury,  although  in  excess  of 
the  l^i^l  rate  of  interest,  is  a  valid  enact- 
ment and  is  not  in  conflict  with  Art.  II,  |  26, 
nor  with  Art^  I,  {2,  of  the  constitution: 
Cramer  v.  Loan  Co.,  72  0.  S.  395,  IV  Longs- 
dorfs  Notes,  901;  Carmichael  v.  Indemnity 
Savinga  Co.,  15  O.  D.  (N.P.)  341. 

R.  S.,  {3836-3  (repealed  99  v.  537,  for 
analogous  section  see  G.  C,  }  9650 ) ,  exempt- 
ing building  and  loan  associations  from  the 
operation  of  the  usury  laws  of  the  state,  with 
respect  to  loans  made  to  members  and  depos- 
itors, is  neither  violative  of  Art.  II,  }  26, 
of  the  constitution  which  requires  all  laws  of 
a  general  nature  to  have  uniform  operation 
throughout  the  state,  nor  Art.  XIII,  i  1, 
which  provides  tliat  the  general  assembly 
shall  pass  no  special  act  conferring  corporate 
powers,  nor  of  Art.  I,  {S  1  and  2,  of  the 
constitution:  Building  Asaociation  v.  Dea- 
noyers,  4  O.  C.  C.  (N.S.)  337,  16  0.  C.  D. 
362;  Spies  V.  Loan  Co.,  4  O.  C.  C.  (N,S.) 
103,  14  O.  C.  D.  40  [not  following,  Mykrant* 
V.  Building  Aaaooiation,  19  0.  C.  C.  61,  10  O. 

C.  D.  260]. 

IV.   FORMER  LEGISLATION. 

For  a  discussion  of  the  statutes  on  the 
subject  of  interest  and  usury,  which  have 
been  in  force  in  Ohio  at  different  times,  see 
CoUton  T.  ffaatinga,  8  O.  N.  P.  154,  11  O. 

D.  (N.P.)  126. 

If  the  law  of  1796  was  lawfully  adopted, 
the  English  statutes  upon  tbe  subject  of  in- 
terest and  usury  were  in  force  here  from 
1706  to  1799:  Bank  v.  Swayne,  8  0.  267,  I 
Longsdorfs  Notes,  432. 

The  general  law  of  Ohio  of  1869,  allowing 
a  conventional  interest  of  eight  per  cent,  did 
not  enlarge  the  power  of  banks  restrained 
to  a  lower  rate  by  prior  special  enactments: 
Shvnk  T.  Bank,  22  0.  S.  508,  III  Longsdorf's 
Notes,  97. 

If  on  a  ten  per  cent,  note,  under  the  ten 
per  cent,  law,  an  agent  of  the  payee  indorses 
as  credits  money  in  the  payee's  hands  belong- 
ing to  tbe  payer,  the  parties  on  learning  this, 
after  the  repeal  of  the  law,  may  substitute 
a  new  note  in  the  exact  terms  of  the  old, 
leaving  off  the  credits,  and  this  not  being  a 
device  the  law  governing  the  old  note  will 
apply:  Kilgore  v.  Emmitt,  33  O.  S.  410,  III 
Longsdorf's  Notes,  080. 

Under  the  law  permitting  parties  to  a  writ, 
ing  to  stipulate  therein  for  ten  per  cent,  a 
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•eparmtc  contract  in  writing  to  pay  ten  per 
cent,  thereafter  on  certain  notes  in  considera- 
tion of  forbearance  to  sue,  is  valid:  Uueller 
r.  MoGrtgor,  28  0.  8.  265,  III  Longsdorf's 
Kotea,  404  [below,  McGregor  r.  Uueller.  13 
Dec  Rep.  <l7ff.  1  C.  8.  C.  R.  486]. 

A  promiM  to  give  time  must  be  m  definite 
ai  to  be  enforeible,  else  the  necessary  con- 
sideration  ii  not  shown.  Mere  payment  of 
ten  per  cent,  for  sereral  years,  and  forbear- 
ance to  preas  for  payment,  doea  not  raise 
any  preaumption  that  the  promise  was  tl>e 
execution  of  any  contract:  Andrewa  v.  Camp- 
hell,  S6  O.  8.  S61,  in  Longsdorf's  Notes. 
860. 

The  written  declarations  of  the  payee  to 
the  holder,  made  after  he  had  parted  with 
the  note,  are  not  admisstble,  though  he  had 
died,  to  prove  such  contract  by  the  maker 
to  pay  ten  per  cent.:  Andrews  v.  Campbell, 
36  0.  8.  391,  III  I^ngsdorTs  Notes,  850. 

V.    SPECIFIC  ITEMS  BEARING 
INTEREST. 

A.    Dl8T8  DUK  oir  DmCAND. 

A  demand  note  or  accountable  receipt  ia 
due  at  delivery  or  date.  Ilence  interest  runs 
from  that  time  and  not  from  the  b^inning 
of  action,  though  there  was  no  other  demand: 
Darling  T.  Wooater,  9  0.  S.  617,  II  Longs- 
dorffl  Notes,  395.  See  also  Negotiable  Ix- 
nstnoEirrSt 

Snit  was  brou|^t  on  an  Instrument  of  the 
following  tenor:  "Due  H.  K.,  or  order,  the 
sum  of  nine^-two  dollars,  on  demand,  value 
received."  There  waa  no  averment  in  the 
petition,  not  proof  on  the  trial,  of  a  demand 
of  paymmt  before  snit  waa  brought  It  was 
held  thnt  under  the  statute  of  1824,  "fixing 
the  rate  of  interest,"  the  plaintiff  was  en- 
titled to  recover  interest  from  the  date  of 
the  instrument:  Darling  v.  Wootter,  9  0.  S. 
817,  II  Longsdorf's  Notes,  395. 

Recovery  of  money  had  and  received  for 
plaintiff  by  defendant  bears  interest,  but  if 
only  left  with  him  for  safe-keeping,  interest 
does  not  b^in  until  demand  or  suit:  Thomaa 
v.  Hargrave,  W.  595,  I  Longsdorf's  Notes, 
47. 

A  deposit  of  money  on  an  express  trust 
to  repay  it  to  the  owner  at  the  bailee's 
death  does  not  bear  interest  meantime:  Ker- 
9haw  T.  Snoufdm,  36  O.  6.  181,  III  Longs- 
dori'e  Notes.  830. 

Att  attorney  who  haa  within  a  reasonable 
time  du^  advised  his  client  of  the  collection 
of  money  ia  liable  for  intereat  only  after 
demand:  Btaie  t.  Ampt,  (t  Dee.  R^.  009, 
7  Am.  L.  Ree.  460.  See  also  Attorney  and 
Olxott. 


B.  MoNBT  DuK  on  Public  Contiacts. 

In  the  absence  of  a  statute  requiring  it, 
or  a  promise  to  pay  it,  interest  can  not  be 
adjudged  againat  the  state  for  d^y  in  tb« 
payment  of  mon^.  The  state  is  not  bound 
by  the  terms  of  a  general  statute,  unleaa  it 
be  so  expressly  enacted:  Stale,  e«  ret^  v. 
Board  of  Pv^blic  Work;  36  O.  S.  409,  III 
LongsdorPs  Notes,  862. 

A  payment  to  be  made  by  a  municipal  cor- 
poration to  an  electric  lighting  company  un- 
der a  contract  bears  interest  from  the  time 
that  lueh  payment  should  have  been  made 
by  the  terms  of  the  contract:  Electric  Co. 
V.  Tolerfo,  13  O.  D.  (N.P.)  137,  47  Bull.  820. 

When  payments  are  made  by  the  city  after 
default,  and  such  payments  are  made  gen- 
erally,  that  is,  without  any  specific  applica- 
tion on  the  principal,  and  without  any  re- 
ceipt for,  or  discharge  of  the  principal,  the 
company  has  the  right  to  apply  such  payments 
first  in  discharge  of  the  accrued  interest, 
in  the  absence  of  any  facts  or  circumstances 
showing  a  waiver  by  the  company  of  its 
right  to  interest.  The  rule  that,  where  there 
is  no  express  agreement  to  pay  interest  after 
default  and  the  principal  has  l>een  paid  and 
accepted  in  full,  interest  can  not  be  recov- 
ered, does  not  apply  to  such  a  case:  Electric 
Co.  v.  Toledo,  18  O.  D.  (N.P.)  187,  47  BuU. 
820.    See  also  MnmciPAL  Cobforations. 

Failure  of  city  officials  to  make  a  final 
estimate  on  completed  work  or  to  take  the 
necessary  steps  leading  up  to  settlement  of 
the  claim  of  the  contractor  within  a  reason- 
able time,  creates  liability  on  the  part  of 
the  city  for  interest  on  the  fund  so  with- 
held: Warren  Brothert  Co.  T.  (Tinoimiafi,  7 
0.  L.  R.  542. 

Street  car  license  fees  imposed  by  ordi- 
nances as  a  condition  on  the  right  to  operate, 
and  accepted  by  the  company,  are  due  by 
contract  and  not  by  way  of  governmental 
exaction,  and  hence,  if  overdue,  bear  interest: 
Cincinnati  T.  Railioay,  6  O.  N.  P.  140,  9  O. 
D.  (N.P.)  285. 

While  a  contractor  who  built  sidewalks 
under  a  contract  with  a  city  under  an 
agreement  to  accept  in  payment  assessments 
on  the  property  so  improved,  ia  entitied  to 
recover  therefor,  notwithstanding  the  assess- 
ments are  invalid,  he  can  not  recover  inter- 
est thereon  during  a  period  in  which  he 
neglected  to  notify  the  city  of  the  invalidity 
of  the  assessments  and  of  his  consequent 
inability  to  collect  thereon:  Burger  v.  Cia- 
ctmuKi,  13  O.  D.  <NJ>.)  616.   See  also  As- 

BBSSMKNTS. 

C.  OnsDVK  IimnsT. 

An  action  will  tie  to  recover  interest  doc. 
and  in  sneh  action  intereat  nmy  be  recovered 
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upon  tbe  interest  after  it  becomes  due: 
Watkiiuon  y.  Root,  4  0.  373,  I  Longsdorf's 
Notes,  229. 

Under  a  contract  for  the  payment  of  in- 
terest at  a  specified  rate  annually,  upon  de- 
fault of  payment,  interest  on  tlie  interest 
will  be  computed  at  Biz  per  cent.:  Cramer 
T.  Lepper,  26  O.  S.  5fi,  III  Longsdorf's  Notes, 
285;  Hydraulic  Co.  v.  Chatfield,  38  O.  S. 
676.  Ill  Longsdorf's  Notes,  904. 

Unpaid  interest  can  not  be  the  subject  of 
larceny,  embezzlement,  or  the  obtaining  of 
money  by  false  pretenses :  State  v.  Oibhs, 
8  0.  N.  P.  {N.S.1  12ft,  20  O.  D.  (N.P.)  1 
[see  Btat9  t.  Gihha,  82  0.  8.  466]. 

D.   ExBCtrroBS,  Guabdians  and  Rkceivees. 

A  widow  or  widower  is  not  entitled  to 
interest  on  the  distributive  share  in  per- 
sonalty, because  the  distributive  share  can 
not  be  known  until  the  amount  of  personal 
property  subject  to  distribution  has  been  as- 
certained and  the  distributive  share  com- 
puted therefrom:  Butchings  v.  Davis,  68  O. 
8.  160,  IV  Longsdorrs  Notes,  941  [affirm- 
ing on  this  point.  In  re  Hutching'  Eatate, 
21  0.  C.  C.  720;  wb  nomine.  In  re  Dnvis, 
12  O.  C.  D.  29]. 

Money  in  the  hands  of  an  administrator 
which  has  yielded  him  no  profit,  and  which 
he  has  not  been  ordered  to  pay  out,  or 
which  is  tied  up  by  litigation  in  good  faith, 
does  not  bear  interest;  and  this  rule  is  ap- 
plicable to  debts  which  the  administrator 
owes  to  the  estate,  and  which  is  chargeable 
against  him  as  money  in  his  hands:  James 
V.  West,  67  0.  S.  29,  IV  Longsdorrs  Notes, 
023. 

If  an  administrator  investB  a  part  of  the 
estate  in  interest  bearing  funds  or  pecurities, 
he  must  account  for  the  interest  actually 
earned:  In  re  Craig,  10  O.  D.  (N.P.)  733. 

An  administrator  will  not  be  charged  with 
interest  on  money  unless  he  used  it  or  de- 
layed unnecessarily  to  settle:  Cooch  v. 
/win,  7  O.  8.  22,  II  Longsdorf's  Notes,  267. 

A  guardian  is  chargeable  with  interest  if 
he  fail  to  invest  the  funds  productively,  for 
that  Is  an  object  of  hia  appointment:  Arm- 
strong V.  Miner,  6  O.  118,  I  Longsdorf's 
Notes,  327.   See  also  Guabdian  atid  Wabd. 

The  dower  of  the  widow  of  a  decedent  in- 
cludes interest  earned  by  the  proceeds  of 
real  estate  while  in  the  hands  of  the  execu- 
tor: Sstate  of  Arnold,  1  0.  N.  P.  (N.S.) 
167,  48  Bull.  929.    See  also  Dower. 

The  rule  that  interest  is  a  eompensntion 
allowed  by  law  for  delay  in  payment  after 
the  maturity  of  an  obligation,  is  applicable 
to  legaeiee,  whether  vested  or  contingent; 
but  interest  does  not  accrue  on  a  legacy  ex- 
cept from  the  time  it  becomes  payable  under 


the  will,  unless  the  obligation  to  pay  inter- 
est is  created  by  the  will,  which  fact  may 
be  shown  either  by  the  express  terms  of  the 
will  itself  or  by  implication  resulting  there- 
from: Ijonghorat  v.  Ahlera,  12  O.  D.  (N.P.) 
405  [affirmed,  without  opinion,  Langhorst  V. 
Ahlers,  66  O.  8.  600]. 

An  implication  that  l^acies  carry  interest 
arises  in  such  eases  where  the  testator  stands 
in  loco  parmtis,  whereby  he  is  charged  with 
or  has  taken  upon  himself  the  burden  of 
maintenance  of  the  legatee;  and  in  certain 
eases  where  the  eircumatances  are  such,  or 
it  is  made  necessary  by  the  terms  of  the  will, 
that  a  serenince  of  the  legacy  from  the  gen- 
eral personal  or  residuary  estate  of  the 
testator  be  had;  in  the  latter  oases  the 
legatee  is  not  entitled  to  Uie  increment  or 
increase  that  may  accrue  thereto,  after  the 
severance:  Langhorst  T.  Ahlers,  12  O.  D. 
(N.P.)  406  [affirmed,  without  opinion,  Lang- 
horst V.  Ahlera,  65  O.  S.  600]. 

The  question  of  severance  of  a  legacy  is 
to  be  determined  by  the  intention  of  the 
testator  as  manifested  expressly  or  implied- 
ly in  the  will,  and  not  by  the  nature  of  the 
estate  created,  nor  by  the  time  of  its  vest- 
ing. The  purpose  and  cause  of  severance 
must  be  considered  in  determining  the  ques- 
tion of  interest  on  the  legacy,  for  it  is  not 
all  cases  of  severance  that  will  carry  inter- 
est, even  upon  express  directions  to  sever: 
Langhorst  v.  Ahlers,  12  0.  D.  (N.P.)  406 
[affirmed,  without  opinion,  Langhorst  T. 
Ahlers,  65  O.  8.  600]. 

If  a  future  or  contingent  legacy  he  severed 
from  the  rest  of  the  testator's  estate  merely 
for  the  purpose  of  administration,  because 
the  residue  ia  to  be  paid  over  at  once,  it 
does  not  change  the  general  rule  as  to  in- 
terest on  legacies  deferred  in  payment;  but 
if  such  severance  is  necessitated  by  some- 
thing connected  with  the  legacy  itself,  this 
alone  is  sufficient  to  make  the  legacy  carry 
interest  from  the  death  of  testator  or  the 
time  of  severance.  This  rule  applies  as  well 
to  a  severance  made  by  express  direction  as 
to  those  made  by  implication:  Langhorst  v. 
Ahlers,  12  0.  D.  (N.P.)  405  [affirmed,  with- 
out opinion,  Langhorst  v.  Ahlers,  65  O.  S. 
600]. 

Where  a  legacy  is  to  be  divided  equally 
between  testator's  grandchildren  share  and 
share  alike,  and  to  be  paid  to  the  grand- 
daughter when  she  is  twenty-one  and  the 
grandson  when  he  is  twenty-four  years  of 
age,  or  if  either  die  before  attaining  pre- 
scribed age,  the  survivor  to  take  all,  or  if 
both  die,  the  legacy  shall  lapse,  the  grand- 
son is  not  entitled  to  interest  on  his  share 
from  the  time  that  the  granddaughter  re- 
ceived her  share,  notwithstanding  ten  yearf . 
have  intervened  between  the  times  of  pay- 
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ment  thereof,  and  notwitlistanding  all  rights 
of  the  residuary  legatees  to  the  whole  fund 
devised  to  the  grandchildren  were  gone  when 
the  granddaughter  became  of  age.  There  be- 
ing no  dtrectioQ  to  sever  this  legacy  from  the 
TNiduary  estate,  nor  anything  requiring  its 
severanee  as  above  stated,  interest  thereon 
can  not  be  allowed:  Langhorst  v.  Ahler^,  12 
O.  D.  (N.P.)  405  [afBrmed,  without  opinion, 
Longhorat  v.  Ahlers,  65  O.  S.  6001- 

A  legacy  is  mature  in  one  year,  and,  henee, 
bears  interest  from  that  time  even  though 
the  duty  to  pay  is  postponed  by  court : 
Webster  Y.  Bibti  Bociety,  50  O.  S.  1,  IV 
Longsdorf's  Notes,  481.  See  also  Wili^, 
LUACIES  AND  DeTISES. 

When  it  IB  shown  by  the  evidence  that  tlie 
guardian  of  an  imbecile  treated  the  prop- 
erty of  hia  ward  as  his  own,  placed  the 
funds  of  the  ward  in  bank  in  his  individual 
name,  paid  his  own  debts  with  said  funds 
and  used  them  in  speculation  in  land,  tak- 
ing the  title  thereof  in  his  own  name,  and 
keeping  no  account  of  the  trust  property 
aa  trust  proper^,  such  guardian  will,  on 
accounting  in  the  probate  court,  be  charged 
with  the  lawful  rate  of  interest  on  all  the 
funds  which  came  in  his  hands  from  the 
date  of  the  reception  of  such  funds  by  said 
guardian  to  the  date  of  his  accounting:  In 
«  Oliver,  9  0.  N.  P.  (N.S.)  178,  80  O.  D. 
(N.P.)  64. 

Interest  should  be  calculated  upon  the 
amount  realized  by  the  guardian  on  the  sale 
of  the  real  estate  with  annual  re^ts  to  the 
date  of  his  death,  and  thereafter  at  simple 
interest  without  such  rests  to  the  rendition 
of  the  judgment:  Sicisher  v.  ilc^Vhinney.  64 
O.  S.  343,  IV  Longsdorf's  Notes,  872. 

If  all  the  parties  in  interest  agree  to 
delay  the  payment  of  claims  by  a  receiver, 
pending  determination  as  to  what  parties  are 
entitled  to  such  payments,  interest  upon  such 
claims,  while  in  the  hands  of  n  receiver,  can 
not  be  allowed:  Taylor  v.  Dukme,  16  O.  D. 
<N.P.)  567.  3  O.  L.  R.  566. 

E.  Intbbbst  on  Public  Funds. 

Fees,  costs  and  the  like  collected  by  a 
counfy  ofBcer  are  public  funds  within  the 
meaning  of  G.  C,  |2»77:  State  v.  Pieram, 
83  O.  S.  241. 

A  public  officer  who  collects  interest  upon 
public  money  which  he  has  deposited  un- 
lawfully, and  who  converts  such  interest  to 
his  own  use,  is  not  guilty  of  embezzlement 
by  reason  of  the  conversion  of  such  interest; 
State  V.  Pieraon,  83  O.  S.  241. 

A  county  recorder  can  not  be  indicted,  un- 
der G.  C  IS  12873  and  12875,  for  embezzle- 
ment in  converting  to  his  own  use  interest 


received  by  him  on  deposits  of  public  money: 
State  v.  Pierson,  83  0.  S.  241. 

The  treasurer  of  a  Bchool  district  who, 
under  favor  of  the  proviso  of  G.  C,  i  12873, 
deposits  it«  funds  in  a  bank  which  allows 
interest  on  the  average  balance  of  the  de- 
posit is  required  to  account  to  the  school  dis- 
trict for  such  interest:  Eehelby  v.  Board 
of  EdttcatUm,  66  0.  S.  71.  IV  LongsdorPs 
Notes,  807. 

Where  a  treasurer  of  state  loans  and  de- 
posits the  puhlio  funds  in  bis  custody  and 
receives  and  converts  interest  thereon  dnr- 
ing  his  official  term,  a  liability  for  the  in- 
terest BO  received  is  thereby  created,  en- 
forcible  against  the  obligors  ppon  the  of- 
ficial bond:  State  v.  MeKinnony  15  O.  C. 
C.  (N.8.)  1,  23  0.  C.  D.  163  [affirmed,  with- 
out opinion,  MeKituum  v.  State,  87  O.  S. 
474;  for  opinion  below,  see  State  v.  Mc- 
Kinnon,  It  0.  N.  P.  {N.S.)  513,  20  O.  D. 
(N.P.)  300;  and  State  v.  MeKinnon,  11  O. 
N.  P.   (N.S.)   165,  21  O.  D.   (N.P.)  3461. 

The  settlement  with  the  auditor  of  stste 
by  the  treasurer  or  his  legal  representative 
of  the  amount  of  the  principal  fund  (not, 
however,  including  interest)  and  the  receipt 
thereof  by  virtue  of  said  settlement  by  the 
successor  in  the  office  of  treasurer  of  titate 
do  not  estop  nor  prevent  the  state  from  re- 
covering the  amount  of  interest  received  as 
aforesaid:  State  v.  ycKirmon,  15  O.  C.  C. 
(N.S.)  1,  23  O.  C.  D.  163  [affirmed,  without 
opinion,  MeKinnon  v.  Slate,  87  O.  S.  474: 
for  opinion  below,  see  State  v.  MeKinnon,  9 
O.  N.  P.  (N.S.)  513,  20  O.  D.  (N.P.)  300; 
and  State  v.  MeKinnon,  11  0.  N.  P. 
165,  21  O.  D.  (N.P.)  346]. 

A  treasurer  is  as  much  bound  to  account 
for  the  interest  earned  by  public  funds  com- 
ing into  his  hands  as  be  is  to  account  for 
the  principal  itself:  State,  ex  rel..  T.  Bchott, 
9  0.  N.  P.  (N.S.)  622,  22  O.  D.  (N.P.)  320. 

Inasmuch  as  the  increment  follows  the 
principal,  a  treasurer  is  as  much  bound  to 
account  for  the  interest  earned  by  public 
funds  coming  into  his  hands  as  he  is  to 
account  for  the  principal  itself.  The  fact 
that  such  interest  was  earned  by  the  unlaw- 
ful deposit  of  public  funds  in  differait  banks 
does  not  bar  recovery  on  the  bond  of  the 
treasurer  for  the  amount  of  interest  so  re- 
ceived: State,  ew  rcl.,  v.  Schott.  0  O. 
P.  (N.S.)  522,  22  O.  D.  (X.P.)  320. 

An  action  by  the  state  on  relation  of  the 
prosecuting  attorney  against  a  county  treas- 
urer and  his  bondsmen,  for  recovery  of  in- 
terest on  public  funds  illegally  deposited  by 
the  treasurer  in  various  banks,  is  subject  to 
the  ten  years  provision  of  the  statute  of 
limitations:  State,  ex  rel.,  v.  Schott,  9  0. 
N.  P.  (N.S.)  m,  82  O.  D.  (N.P.)  320. 
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The  fact  that  the  treasurer  and  some  of 
hifl  bondsmen  are  deceased,  and  no  claim  on 
account  of  interest  earned  by  public  funds 
coming  into  bis  hands  was  made  to  their 
administrators  within  eighteen  months,  is 
not  a  bar  to  recovery  on  the  treasurer's 
bond:  State,  ew  rel..  v.  Schott,  9  O.  X.  P. 
(N.S.)   522,  22  O.  D.   (N.P.)  320. 

Where  a  county  treasurer  without  author- ' 
i(y  under  the  depository  law,  deposits  the 
public  funds  with  a  bank  which  receives  the 
funds  with  full  knowledge  of  their  character, 
and  loanp  the  same  at  interest,  such  bank 
will  be  required  to  account  to  the  public 
for  the  interest  so  received.  The  prosecut- 
ing  attorney  has  authority  to  bring  the  ac- 
tion requiring  the  banks  to  account  for,  and 
restore  such  interest:  State,  eat  rel.,  v. 
Bank*,  4  O.  N.  P.  (N.S.)  245,  16  O.  D.  (K. 
P.)  730. 

The  plaintiff  sued  for  an  accounting  for 
interest  on  public  funds  deposited  by  dif- 
feroit  county  treasurers  and  used  by  the 
bank  during  the  period  from  and  after  June 
1,  1891.  It  was  held,  first,  the  bank  records 
show  payments  of  interest  by  the  bank  on 
all  public  funds  held  by  it  from  and  after 
September,  1908,  and  no  evidence  having  been 
offered  by  the  relator  to  the  contrary,  there 
can  be  no  recovery  of  further  interest  for 
that  period;  and,  second,  as  to  deposits  held 
prior  to  that  period,  the  bar  of  the  six  years 
statute  of  limitations  can  not  be  avoided  by 
the  all^ation  contained  in  the  reply  of  the 
relator  that  possession  of  public  funds  by 
the  bank  was  unknown  as  a  matter  of  pub- 
lic record  or  account,  or  as  a  fact  by  any 
public  officer  except  the  several  county  treas- 
urers: State,  ex  rel,  v.  Bank,  22  O.  D.  (N. 
P.)  113,  7  O.  L.  R.  432  [affirmed.  State,  ex 
Tel.,  V.  Bank,  13  O.  C.  C.  (N.S.)  543,  22 
O.  C.  D.  496;  which  was  affirmed,  without 
opinion.  State,  rel^  t.  Bank,  86  O.  S. 
806]. 

An  action  may  be  maintained  by  the  pros- 
ecuting attorney  for  recovery  from  a  bank 
of  interest  on  public  funds  deposited  there- 
in, whether  so  deposited  lawfully  or  other- 
w^;  State,  €9  rel.,  t.  Book,  13  O.  C.  G. 
(N.S.)  548,  e2  0.  0.  D.  40fl  [affirming  State, 
ear  reJ.,  V.  KUgtmr,  8  O.  N.  P.  (N.R.)  81, 
1»  O.  D.  (K.P.)  837;  and  State,  ea  rel.,  v. 
BtMib,  22  O.  D.  (N.P.)  118.  7  O.  L.  K.  432; 
■IBnned,  without  opinion,  State,  ex  rel.,  v. 
Bank,  86  O.  S.  3061. 

The  object  of  the  statute  which  forbids 
public  officers  to  lend  or  invest  public  funds 
(see  G.  C,  §  12873),  is  to  safeguard  the 
public  money  by  keeping  it  in  the  custody 
of  the  public  officer;  and  not  to  secure  for 
the  public  any  profit  or  interest  which  it 
might  derive  from  the  use  of  it:  State  v. 


Tfewton,  26  O.  S.  265,  in  Longsdorf's  Notes, 
304;  State  T.  Pieraon,  83  O.  S.  241. 

If  a  judgment  has  t^een  recovered  against 
a  county  treasurer  for  interest  unlawfully 
collected  by  him  personally  from  a  bank  in 
which  be  bad  unlawfully  deposited  funds, 
and  such  judgment  is  satisfied,  such  judg- 
ment is  a  bar  to  a  subsequent  action  by  the 
state  against  the  bank  by  which  such  inter- 
est was  paid:  State,  ex  rel.,  v.  Kilgour,  8 
O.  N.  P.  (N.S.)  81,  19  0.  D.  (N.P.)  837. 

The  right  of  action  of  the  state  against 
a  hank  to  recover  interest  upon  funds  un- 
lawfully deposited  in  such  bank  by  the 
county  treasurer  is  not  barred  by  the  lapse 
either  of  one  year  or  of  four  years:  State, 
ex  rel.,  v.  Kilgour,  8  0.  N.  P.  (N.S.)  81, 
19  O.  D.  (N.P.)  837. 

F.  Taxes. 

A  judgmmt  in  a  suit  brought  for  the  re- 
covery and  enforcement  of  a  lien  for  taxes 
against  real  estate  bears  interest  from  the 
time  it  was  rendered  until  it  is  paid:  State, 
ex  rel.,  v.  Parker,  2  O.  C.  C.  (N.S.)  38,  15 
0.  C.  D.  237. 

In  the  absence  of  a  statutory  provision, 
taxes  do  not  hear  interest  until  a  judgment 
thereon  has  been  rendered:  Railicay  v.  Wolfe, 
13  O.  0.  C.  374,  7  O.  C.  D.  201. 

When  the  law  fixes  the  rate  of  interest 
which  is  to  be  charged  on  the  annual  in- 
stallments of  a  sewer  assessment  at  six  per 
cent,,  the  abutting  property  owner  will  not 
be  heard  to  complain  that  the  city  is  pay- 
ing only  four  per  cent  on  the  bonds  issued 
to  pay  for  the  sewer:  Stanley  v.  Cincinnati, 
13  0.  D.   (N.P.)  223.    See  also  AasESa- 

UENT8. 

O.  PERJXTIieS. 

A  statutory,  penalty  does  not  bear  interest 
until  it  is  reduced  to  judgment:  Railway 
V.  Fvmace  Co.,  49  0.  S.  102,  IV  Longsdorf's 
Notes,  444. 

A  penalty  imposed  upon  a  national  bank 
for  receiving  usurious  interest  does  not  it- 
self bear  interest  until  it  has  been  reduced 
to  judgment:  HigUy  v.  Bank,  26  O.  S.  75, 
III  Longsdorf's  Notes,  287. 

H.  Adtakobhents. 

Payments  or  loans  which  a  testator  has- 
by  his  will  authorized  trustees  to  make  to 
his  sons  are  in  the  nature  of  advancements 
in  anticipation  of  the  final  division  of  the 
estate,  and  are  not  intended  to  bear  inter- 
est: Hotmer  v.  Sturgea,  31  O.  S.  657,  III 
Longsdorf's  Notes,  616. 

A  debtor  heir,  who  makes  claim  on  distri- 
bution, is  required  to  account  to  the  estate 
for  the  debt  he  owes,  and  the  amount  he  is 
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to  receive  will  depend  upon  the  result  of 
the  accounting;  if  his  debt  is  evidenced  by 
promissory  notes,  they  may  in  a  suit  for 
partition  be  reg&rded  as  Advancements,  and 
interest  upon  them  can  only  be  computed 
up  to  the  date  of  the  death  of  the  ancestor: 
Tobiag  T.  Richard*im,  5  O.  C.  C.  (N.S.)  74, 
16  O.  C.  D.  81. 

Money  was  received  by  two  heirs  from  the 
ancestor,  which  was  evidenced  by  the  sep- 
arate note  of  each ;  one  of  the  notes  l>ecame 
due  before,  and  the  other  one  after  the 
ancestor's  death,  the  former  subsequently 
becoming  barred  by  the  statute  of  limita- 
tions; both  heirs  had  the  right  to  have  an 
administrator  appointed,  to  whom  they  could 
and  should  have  paid  their  notes  before 
either  became  barred,  but  both  failed  to  dis- 
charge these  duties;  the  estate,  which  con- 
sisted entirely  of  real  estate  except  the  two 
notes  in  question,  was  held  in  common  by 
all  heirs  for  several  years.  In  an  action  for 
partition,  it  was  held  that  the  mon^  re- 
ceived by  the  two  heirs  would  be  held  to  be 
advancements,  and  under  G.  C,  S  8587  (there 
being  no  personalty),  would  be  equalized 
among  all  the  heirs  with  reference  to  the 
reel  estate  as  a  fund;  and  the  amount  there- 
of, with  interest  to  the  ancestor's  death, 
would  be  charged  against  and  deducted  from 
their  respective  interests  in  the  fund  which 
they  otherwise  would  have  inherited :  Tobias 
T.  RichardMm,  16  0.  C.  D.  81.  See  also 
ADTANCKunrrs. 

I.  DAiuen. 

In  an  action  for  injury  to  real  property 
caused  by  the  negligence  of  a  municipal  cor- 
poration in  allowing  water  to  escape  from 
a  sewer,  and  to  undermine  the  plaintiff's 
property,  interest  upon  the  amount  of  dnm- 
ages  from  the  time  of  the  injury  up  to  the 
time  of  the  verdict  may  be  allowed:  7'oledo 
V.  Oraaaer,  12  O.  C.  C.  520,  6  O.  C.  D.  782. 

Interest  may  he  allowed  upon  a  verdict 
from  the  time  that  it  is  rmdered  until  the 
time  that  judgment  is  entered:  Oriffith  v. 
Railroad  Co.,  44  Fed.  674,  6  O.  F.  D.  666. 

If  overdue  installments  of  rent  bear  inter- 
est, such  interest  is  an  incident  of  such  rent 
as  damages  for  delay;  and  the  receipt  of  the 
principal  without  interest  operates  as  a 
waiver  of  such  interest:  Thomas  v.  Railtca^, 
81  Fed.  911,  10  O.  F.  D.  544. 

It  is  not  competent,  in  rendering  judg- 
ment for  the  value  of  goods  unlawfully 
seized  by  an  ofHcer,  to  order  that  it  bear  in- 
terest after  its  rendition  at  a  rate  exceed- 
ing six  per  centum:  OaUihan  v.  Ba6c«.>cfc, 
21  O.  S.  281,  III  Longsdorfs  Notes,  28. 

In  an  action  to  recover  injury  to  land 
caused  by  placing  slack  so  that  it  washes 


upon  the  land  of  the  plaintiff,  interest  upon 
the  amount  of  the  damages  from  the  date 
of  filing  of  the  petition  may  be  allowed : 
Coal  A  Mining  Co.  v.  Williams,  7  O.  C.  C. 
(N.S.)  293,  18  O.  C.  D.  388. 

Interest  may  be  included  in  a  verdict  for 
damages  for  a  tort:  Railroad  Co.  v.  Cobb, 
35  0.  S.  04,  III  Longsdorfs  Notes,  760. 

Interest  in  an  action  of  tort  for  the  de- 
struction of  property  may  be  added  by  the 
jury  to  its  value:  Bogg  v.  Canal  Co^  5  O. 
410,  I  Longsdorfs  Notes,  206. 

The  value  of  a  horse  negligently  killed 
having  been  agreed  on,  the  plaintiff  is  en- 
titled to  interest  thereon  from  the  date  of 
killing:  Railroad  Co.  v.  Schultz,  43  O.  8. 
270,  IV  Longsdorfs  Notes,  165. 

When  the  breach  of  a  contract  consists  in 
the  failure  to  pay  money,  interest  is  allowed 
as  compensation  because,  according  to  com- 
mon understanding,  it  actually  represents  the 
value  of  the  use  of  the  money:  Manufaetur- 
ing  Co.  V.  Iron  Works  Co.,  68  O.  S.  22»,  IV 
Longsdorfs  Notes,  942. 

In  an  action  against  the  bailee  for  illt^lly 
selling  the  property,  and  if.  on  the  bailor's 
motion,  the  bailee  pays  the  proceeds  into 
court,  and  part  is  then  paid  to  the  bailor, 
and  the  balance,  by  agreement,  is  left  to 
abide  the  litigation,  the  proceeds  are  treated 
as  in  place  of  the  property,  and  the  bailor 
has  waived  any  damages  by  the  conversion 
in  excess  thereof.  If  the  balance  is  put 
in  the  bailee's  hands  he  mast  pay  int«est: 
Crigler  T.  Gaff,  8  Oec  Rep.  878,  7  Bull.  17. 
See  also  Baiucbnt. 

Interest  is  a  necessary  incident  to  com- 
pensatory damages  for  a  tort  causing  loss 
of  property  or  tJie  use  of  it:  Cinrinnati  v. 
Whetstone,  47  O.  8.  106,  IV  longsdorfs 
Notes,  366. 

In  deceit  for  representing  valueless  bonds 
to  he  of  a  stated  value,  the  jury  having 
found  the  whole  amount  without  interest  for 
the  plaintiff,  it  is  error  to  require  them  to 
add  interest,  for  this  is  discretionary  with 
the  jury  in  torts:  Floyd  v.  Paul,  6  Dec 
Rep.  1186,  12  Am.  L.  Rec.  231.  10  BnlL  14. 
See  also  Dam aobs. 

J.  Other  Iteks. 

G.  C,  18306,  does  not  control  the  time 
at  which  a  legacy  will  bear  interest,  hut 
merely  the  rate;  and  a  l^ey  benrs  interest 
at  the  expiration  of  one  year  from  the  date 
of  the  notice  of  tue  appointment  of  the 
executor:  Gray  V.  Case  School,  62  0.  S. 
1,  IV  Longsdorfs  Notes,  621  [affirming  Cats 
School  T.  Gray,  16  O.  C.  C.  488,  8  O.  C.  D. 
241]. 

A  legacy  payabl'e  to  a  grandson  of  the 
testator  when  he  shall  reach   the  age  of 
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tw«nfy-four  does  not  bear  interest  until,  by 
the  ternu  of  mob  will,  it  is  due  and  pay- 
able: Lmghont  t.  Ahtera,  12  0.  D.  (N.P.) 
406  [affirmed,  witbout  opinion,  Langhorst  t. 
Ahlera,  66  0.  8.  6001. 

G.  C,  I  8305,  does  not  provide  for  inter- 
est which  may  be  charged  upon  a  loan  be- 
fore maturity;  and  accordingly  it  does  not 
prevent  a  national  bank  from  charging  inter- 
est in  excess  of  six  per  cent:  La  Dote  v. 
Bank,  6  0.  C.  C.  147,  3  O.  C.  D.  75  [af- 
Armed,  La  Dow  Y.  Bank,  51  0.  S.  234,  IV 
Longsdorf's  Notes,  640]. 

A  loan  company  which  has  entered  into 
an  agreement  to  pay  the  balance  due  upon 
mechanics'  liens  muet  pay  interest  thereon 
from  the  time  that  the  holders  of  such  liens 
were  entitled  to  the  payment  of  their  claims : 
McMittlen  T.  Grigga,  3  0.  a  C.  (N.S.)  604, 
13  0.  C.  D.  417. 

Monthly  wages,  or  salary,  if  payable 
monthly,  may  bear  interest  on  each  month- 
ly installment:  Goal  and  Oil  Co.  v.  Verner, 
22  O.  S.  372,  III  Longsdorfs  Notes,  82. 

A  garnishee  is  not  necessarily  nor  pre- 
sumptively releasml  from  interest  on  his  debt 
pmding  the  proceedings,  but  must  prove  a 
cause  of  exemption:  Candee  T.  Webster,  9 
0.  S.  452,  II  Longsdorfs  Notes,  300. 

A  garnishee  is  not  chargeable  with  inter- 
est on  ttie  money  garnished  if  he  is  holding 
it  for  the  one  entitled  without  getting  any 
benefit  himself:  Railway  v.  Wood,  1  O.  N. 
P.  198,  2  O.  D.  (N.P.)  144. 

Where  default  is  made  under  an  order  for 
the  payment  of  money  into  court,  interest 
will  run  upon  the  amount  so  retained:  Me- 
lanpy  T.  Building  Co.,  13  O.  D.  (N.P.)  192. 

A  village  interpleading  Uenholders  and 
claimants  on  money  due  for  a  street-building 
contract,  but  not  bringing  the  mon^  into 
court,  IB  diargeable  with  interest  on  it: 
Port  OUntw  r.  Stone  Co.,  10  O.  G.  C.  1, 
S  0.  C.  D.  218. 

If  the  owner,  as  defendant,  interpleads  the 
lienholderB,  hut  does  not  bring  in  the  fund, 
he  is  chargeable  with  interest  on  it:  Hard' 
ware  Co.  t.  SladSf  3  0.  C.  G.  67  2  O.  G. 
D.  88.   See  also  Iwtebplbadeb. 

Where  a  creditor  of  the  assured  notified 
a  life  insurance  company  not  to  pay  on  a 
policy,  and  thereupon  the  assured  and  the 
creditor  agree  that  the  company  shall  hold 
back  part  to  abide  the  litigation,  the  com- 
pany is  not  relieved  from  paying  interest 
thereon:  Bonnvr  T.  Insurance  Co.,  8  Dec. 
Rep.  697,  9  Bua  219. 

Where  a  purchaser  of  real  estate  goes  in- 
to possession  and  oijoys  tiie  rents  and  profits 
dnrix^  a  period  of  several  months  while  the 
title  is  being  perfected,  he  is  liable  for  in- 
terest on  the  purchase  money  from  the  time 
of  going  into  possession  until  the  delivery  of 


the  deed:  Oarvy  v.  Taylor,  8  O.  G.  C.  (N. 
S.)  198.  18  O.  G.  D.  667. 

Where  interest  is  allowed,  not  as  a  part 
of  the  ramtroct  but  as  an  incident  and  by 
way  of  damages  for  the  default,  if  the 
principal  has  been  paid  and  received  in  full 
no  action  can  be  maintained  to  recover  the 
interest:  Eleotria  Co.  v.  Toledo,  13  O.  D. 
(N.P.)  137.  47  Bull.  820. 

Interest  will  not  he  allowed  on  arrears  of 
alimony  if  the  wife  has  violated  the  order 
of  the  court  and  taken  the  child  in  dis- 
obedience of  the  order  of  the  court,  and  her 
husband  has  not  known  of  the  place  to  which 
she  has  gone;  but  interest  will  be  allowed 
only  from  the  entry  of  the  decree  in  the 
supreme  court:  Jamea  v.  Tower,  87  0.  S. 
462. 


VI.    SUSPENSION  OP  INTEREST. 

In  attachment  proceedings,  the  garnishee 
is  not,  during  the  pendency  of  the  same, 
thereby  necessarily  exempted  from  an  exist- 
ing liability  to  pay  interest  upon  his  indebt- 
edness to  the  defendant  in  atbsehment:  Con- 
dec  T.  Webster,  9  O.  S.  462,  II  Longsdorfs 
Notes,  390. 

Where  the  grantee  of  land  holds  the  pur- 
chase mon^  in  his  hands  after  it  becomes 
due  by  agreement  with  the  grantor,  to  in- 
demnify himself  from  loss  by  reason  of  an 
incumbrance  on  the  land,  and  enjoyment  of 
the  rents  and  profits  thereof  untii  the  in- 
cumbrance is  removed,  he  holds  the  amount 
due  to  the  grantor  as  his  trustee,  and  if 
he  uses  the  money  for  his  own  benefit,  he 
is  (^argeable  with  interest  on  the  mon^ 
from  the  time  it  becomes  due  until  paid: 
MoCrea  v.  MaHien,  32  O.  S.  38,  III  Longs- 
dorfs Notes,  619. 

If  a  vendor  who  has  given  a  valid  option 
upon  certain  realty  refuses  to  accept  the 
amount  named  in  such  option  upon  tender 
Uiereof,  he  will  not  be  allowed  interest  on 
the  purchase  price  after  the  time  of  such 
tender:  MoIlra$h  v.  Zelaany,  12  O.  N.  P. 
(N.S.}  688,  22  O.  D.  (N.P.)  173. 

Vn.   INTEREST  ON  .TUDGMENTS. 

If  a  judgment  was  rmdered  upon  a  note 
which  bore  interest  at  the  rate  of  ten  per 
cent.,  when  such  rate  was  authorized  by  law, 
such  judgment  would  bear  interest  at  the 
rate  of  ten  per  cent.:  Hydraulie  Co.  t.  Chat- 
/ield,  38  0.  S.  576,  III  Longsdorfs  Notes, 
994. 

A  judgment  upon  a  note  which  bears  in- 
terest at  the  rate  of  seven  pa-  cent,  per 
annum,  payable  quarterly,  bears  interest  at 
the  rate  of  seven  per  cent,  without  rests  un- 
til such  judgment  is  paid:  Iron  Works  T. 
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Lottimer,  26  0.  S.  021.  Ill  Longsdorfs 
Kotes.  272. 

A  judgment  upon  a  note  which  bears  in- 
tercet  at  four  per  cent.,  hears  interest  itself 
at  such  rate  of  four  per  cent,  until  such 
judgment  is  paid:  Pv^fh  v.  Building  As$o- 
oiation,  1  O.  N.  P,  (K.S.)  25B,  14  O.  D. 
(N.P.)  32. 

Interest  on  a  judgment  rendered  in  this 
state,  on  an  ohligation  made  and  entered  in- 
to in  another  state,  bears  interest  according 
to  the  law  of  this  state:  Keil  t.  Hank,  50 
O.  S.  193,  rV  Longsdorf'B  Notes,  494. 

T^nd  was  sold  by  a  written  contract  which 
provided  that  the  purchase  money  should 
bear  interest  at  the  rate  of  five  per  cent., 
and  that  the  installments  of  the  purchase 
money,  when  paid  in,  Bbonld  be  applied  to 
a  mortgage  on  such  property,  which  bore  in- 
terest at  the  rate  of  ten  per  cent.  By  con- 
sent of  the  parties,  judgment  was  rendered 
for  the  amount  due  on  the  purchase  price 
with  ten  per  cent,  interest.  Such  decree  does 
not  bear  interest  at  any  rate  exceeding  six 
per  cent.;  and  ten  per  cent,  can  not  be 
•.warded  thereon:  Emmitt  v.  Penisten,  3.3 
O.  S.  380,  in  Longsdorfs  Notes,  678. 

Where  a  particular  fund  is  paid  into  court 
tn  oompliance  with  its  order  of  interpleader, 
ud  TariouB  claimants  litigate  between  them- 
sdvM  as  to  tbeir  rights  to  the  fund,  a  decree 
diBtrlbnting  the  fund  will  not  bear  interest, 
and  an  intervening  claimant  who  prosecutes 
error  to  the  decree  in  good  faith,  and  gives 
a  supersedeas  bond  to  stay  execution  can 
not  be  compelled,  in  a  suit  of  the  bond,  to 
pay  interest  on  the  fund  or  any  part  of  it± 
Bant)  ▼.  Brunt.  84  O.  8.  12. 

In  an  action  to  recover  the  amount  of  a 
judl^nt  theretofore  rendered,  the  plaintifT 
is  mtitled  to  recover  interest  upon  tlie  costs 
adjudged  to  him,  from  the  date  of  the 
original  judgment  to  the  time  of  recoveryt 
Emmitt  v.  Brophjf,  42  0.  S.  82.  IV  Longs- 
dorfs  Notes,  91. 

A  judgment  which  has  been  modified  by 
a  reviewing  court  draws  interest  on  the 
amount  found  due  as  modified  from  the  date 
of  the  entry  of  the  original  judgment: 
Bamiltw  V.  RaUroad,  11  O.  N.  P.  (N.S.) 
437,  22  O.  D.  (NJ.)  80. 

A  judgment  in  a  suit  brought  for  the 
recovery  and  enforcement  of  a  lien  for  taxes 
against  real  estate  bears  interest  from  the 
time  it  was  taken  until  it  is  paid:  State 
V.  Parker,  2  O.  C.  C.  (N.S.)  38.  15  O.  C.  D. 
237. 

That  a  judgment  as  modified  on  error 
bears  interest  from  its  rendition,  and  thus 
compounds,  is  no  objection  to  modifying  it. 
That  is  always  the  case  where  affirmed  in 
part:  Railroad  Co.  v.  Furnace  Co.,  37  O. 
S.  434,  in  Longsdorf's  Notes,  926. 


An  injunction  against  collecting  more  Uum 
$450  of  a  judgment  leaves  $45*>  of  the 
original  judgment  to  be  collected,  and  in- 
terest thereon  therefore  runs  from  the  date- 
of  judgment  and  not  from  the  injunction: 
Copeland  v.  Ree»e,  W.  728,  I  Longsdorf's 
Notes,  57. 

A  judgment  for  the  value  of  goods  unlaw- 
fully seized  can  not  be  rendered  to  hear  in- 
terest thereafter  in  excess  of  six  per  cent. 
But -the  judgment  will  not  be  reversed,  but 
modified  only,  at  costs  of  the  defendant  in 
error:  CalaJian  v.  Babcoek,  21  O.  S.  281,  III 
Longsdorfs  Notes,  28. 

When  judgments  bore  but  six  per  cent., 
a  note  for  more  being  reduced  to  judgment 
is  merged,  and  in  a  proceeding  thereafter  to 
subject  premises  mortgaged  to  secure  the 
notes  the  decree  must  be  for  the  amount  of 
the  judgment  and  interest  thereon  at  six 
per  cent,  only:  Bank  v.  Kelletf,  14  O.  S.  3<t7, 
II  Longsdorf's  Notes,  666;  and  see  Bank  t. 
Durbin,  2  Dec.  Rep.  372,  2  W.  I*  M.  543. 

Interest  on  an  award  or  a  verdict  should 
be  added  in  making  up  the  judgment  if  de- 
layed: Sproat  V.  Cutler,  W.  157,  I  Longs- 
dorfs Notes,  15. 

A  term  in  a  submission  to  arbitration, 
that  the  arbitrator  shall  compute  interest  at 
ten  per  cent,  on  whatever  is  due  on  a  ma- 
tured ten  per  cent,  note  is  not  usurious,  for 
it  is  not  for  the  forbaarance  of  money,  and 
the  award  thereon  is  valid:  Atce  v.  ffowen- 
pflvg,  45  O.  8.  377.  IV  Longsdorfs  Notes, 
282  Taffirming  Ba$9mpflug  v.  Riee,  0  Dec. 
Rep.  206.  11  BulL  200]. 

A  judpnoit  under  the  ten  per  cent  law  for 
inriQiepal  and  ten  per  cent,  accrued  interest 
may  provide  that  the  whole  shall  l>ear  ten 
per  cent,  interest,  inst«id  of  only  six  per 
cent,  on  the  accrued  interest.  But  if  not, 
the  error  is  not  a  clerical  one,  and  can  not 
be  corrected  after  twoify-flve  years.  If  sub- 
ject to  proceedings  to  vacate  at  a  subse- 
quent term,  and  limitation  has  not  been 
pleaded,  yet  the  claim  is  stale  and  can  not 
be  allowed  at  or  after  the  hearing:  Camp- 
bell T.  Campbell,  3  0.  C.  C.  449,  2  O.  C.  D. 
266  [see  suprone  eonrt  proceedings,  Camp- 
bell T.  Ctmpbett,  26  Bull.  283  and  435}. 

Rests  are  not  allowed  in  interest  on  jndg^ 
mmtS}  though  payable  quarterly  in  the  note: 
Siuort  V.  Day,  2  Dec.  Rep.  477,  3  W.  L.  M. 
214. 

If  a  note  bears  five  per  cent,  a  judgment 
on  it  will  hear  only  the  same,  though  contra, 
but  for  our  statute:  Sutton  v.  Kautzman, 
6  Dec.  Rep.  010,  8  Am.  L.  Rec.  657. 

No  entry  in  the  journal  is  necessary  to 
make  a  judgment  bear  the  interest  called 
for  in  the  note  sued  on  above  six  per  cent, 
if  the  record  shows  that  fact:  Fiah  v.  White, 
2  Dec.  Rep.  141,  1  W.  L.  M.  520. 
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Interest  on  judgments  in  actions  brought 
before  the  term  should  be  counted  to  the 
first  day  of  the  term,  and  on  confessed  judg- 
ments and  in  actions  brought  during  the 
term  up  to  date  of  entry,  and  the  judgments 
carry  interest  from  those  dates  respectively: 
Kimball  T.  Ooimatty,  2  Dec.  Kep.  113.  1  W. 
L.  M.  402. 

Compound  interest  by  allowing  interest 
up  to  the  time  of  judgment  upon  a  verdict 
which  contains  interest  must  be  disallowed 
and  remitted:  Soambaum  v.  Pendleton,  7 
O.  N.  P.  3M,  9  0.  D.  (NJ*.)  M2. 

When  the  supreme  court  modiflea  the 
judgment  of  the  circuit  court,  aasessing  the 
liabUify  of  ft  stodUulder  by  finding  that  he 
owed  fewer  shares  than  assessed  for,  the 
trial  court,  upon  ascertaining  the  proper 
amount  of  the  judgment  by  apportioning  the 
original  judgment  must  allow  Interest  on  the 
new  amount  from  tiie  date  of  tiie  original 
judgment,  like  an  excessiTe  judgment  ren- 
dered by  mistake  or  like  an  aggregate  judg- 
ment on  separate  demands:  Mmnilton  v. 
Jtoilwav,  7  O.  N.  P.  Mfl,  0  O.  D.  (N.P.)  «42. 

Where  a  lessor  refuses  to  accept  payment 
tendered  to  him  on  a  privilege  of  purchase 
in  the  lease,  he  can  not  have  interest  on  the 
court's  compelling  him  to  convey,  the  other 
party  having  been  at  all  times  willing  to 
perform:  Mcllrath  v.  Zelaany,  12  O.  N.  P. 
(N.B.)  688,  22  0.  D.  (N.P.)  173. 

Judgments  did  not  bear  interest  at  com- 
mon law;  and  they  bear  interest  in  Ohio 
only  when  there  is  some  statutory  provision 
to  that  effect:  Iron  Worka  Co.  v.  Lottimer, 
26  O.  8.  621,  m  Longsdorf's  Notes,  272; 
2/eil  V.  Bank,  50  O.  S.  193,  IV  Long^orfs 
Notes,  404;  Sank  Y.  Bntn,  84  O.  8.  12. 

Where  the  defendant  garnishee  consents 
that  judgment  shall  be  rendered  against  him 
without  waiting  for  the  discharge  of  the  at- 
tachment, judgment  will  be  entered  notwith- 
standing the  premature  filing  of  the  suit, 
but  will  not  include  interest  where  the  ques- 
tion of  the  liability  of  the  defendant  for 
interest  is  controverted:  Bank  T.  Mining  Co., 
11  0.  N.  P.  (N.S.)  108,  22  O.  D.  (N.P,) 
759. 

Where  no  other  error  appears,  a  reviewing 
court  will  in  such  a  case  modify  the  judg- 
ment as  entered  by  deducting  the  interest 
added  thereto:  Hiebling  v.  Laidlaw,  12  O. 
C.  C.  (NJS.)  4«S,      O.  C.  D.  371. 

In  an  action  on  a  judgment  the  plaintiff 
is  entitled  to  interest  on  the  costs  adjudged 
to  him  from  the  date  of  the  original  judg- 
ment: Emmitt  v.  Brophy,  42  O.  S.  82,  IV 
Longsdorfs  Notes,  01.    See  also  Costs. 

Where  damages  for  a  street  improvement 
are  assessed  after  completion  of  the  im- 
provement, .the  judgment  bears  interest  from 
its  rendition,  and  if  all  is  paid  except  inter* 


est,  a  separate  action  lies  for  the  interest: 
Toledo  T.  Scott,  23  BulL  238.  See  also 
Municipal  Cobporations. 

A  t>ond  executed  under  the  requirements  of 
G.  C,  I  12260,  providing  for  the  immediate 
collection  of  judgmmta  in  certain  classes  of 
oases,  should  require  payment  of  interest  on 
the  amount  it  is  sought  to  collect,  in  the 
event  of  its  becoming  necessary  to  make 
restitution:  Haunts  v.  Lamman  Co.,  2  O.  N. 
P.  <N.S.)  40S,  16  O.  D.  (Nf.)  64.  See 
also  £bbok. 

Vm.    INTEREST  IN  ADVANCE. 

The  receipt  by  the  holder  of  a  promissory 
note  past  due,  of  interest  to  a  date  fifteen 
days  subsequent  to  such  payment,  and  the 
indorsement  of  such  payment  upon  the  note, 
is  evidence  competent  to  be  received  in  sup- 
port of  a  claim  of  a  contract  to  extend  the 
time  of  payment  of  the  note,  but  does  not 
imply  such  contract  as  matter  of  law;  and 
where  the  person  who  made  toe  payment 
testifies  at  the  trial  to  the  transaction  of 
paymott,  and  is  silent  as  to  any  request 
for  extension  and  any  agreement  to  extrad, 
and  the  recipient  of  the  money  on  the  wit- 
ness stand  denies  that  any  such  request  or 
agreement  was  made,  a  finding  by  the  jury 
in  favor  of  the  claimed  extension,  should  bo 
set  aside  as  not  supported  by  the  evidence: 
University  T.  Manning,  66  O.  8.  138,  IV 
Longsdorf's  Notes,  863. 

A  share  in  a  coll^,  "drawing  an  interest 
at  six  per  cent.,"  expresses  no  time  at  or 
for  which  interest  is  to  be  paid  before 
maturity,  and  none  will  be  implied.  If 
parties  wish  interest  before  maturity  they 
must  so  stipulate:  OolUge  v.  ItoeentJuU^  45 
O.  S.  183,  IV  Longsdorfs  Notes,  268. 

IX.    SPECIFIC  ILLUSTRATIONS. 
A.  EZOHANGB. 

It  is  not  usury  to  charge  the  market  rate 
for  exchange:  Creed  v.  Bank,  11  O.  489,  I 
Longsdorfs  Notes,  588;  Kilgore  v.  Dempeey, 
25  0.  S.  413,  lU  Longsdorfs  Notes.  247; 
Bank  v.  BroBkean,  12  Dec.  Rep.  678,  I  D. 
207. 

A  borrower  here  in  remitting  interest  to 
the  l^der  in  another  state  by  purchasing 
exchange  thereon  at  his  option  at  a  premium 
does  not  thereby  render  the  contract  ueurl- 
ous:  Kilgore  v.  Dempaey,  25  0.  S.  413,  UI 
Longsdorf's  Notes,  247. 

A  deduction  of  current  exchange  in  addi- 
tion to  interest  in  the  purchase  of  a  draft 
by  a  bank  is  not  usury  where  the  draft 
was  not  a  kite,  expected  to  be  paid  at  the 
place  of  discount  Though  more  than  legal 
interest  is  thereby  secured,  yet  the  allowanoe 
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of  exchange  is  for  the  expense  and  delay 
expected  to  occur.  The  true  test  of  usury 
is  whether  an  illegal  interest  is  secured  at 
all  events:  Bank  v.  Braaheara,  12  Dec.  Rep. 
578,  1  D.  207. 

A  charge  for  exchange  where  such  ex- 
change is  not  in  fact  contemplated  by  the 
parties,  but  which  is  simply  a  device  to  con- 
ceal an  exaction  of  a  rate  of  interest  in 
excess  of  that  allowed  by  law,  is  usurious: 
Ewporting  Co.  v.  Clark,  13  O.  1,  I  Longs- 
dorf's  Notes,  621;  Bank  v.  Bell,  14  O.  S. 
200,  II  Longsdorf's  Notes,  B45;  McLean  v. 
Bank,  3  McLean,  587,  Fed.  Cases  8888,  2 
O.  P.  D.  412;  Parrill  v.  Wood,  2  Dec.  Rep. 
381,  2  W.  L.  M.  S66. 

B.   Interest  in  Advance. 

A  contract  to  pay  five  hundred  dollars, 
with  fifteen  dollars  interest  in  advance  every 
thirty  days,  is  valid,  and  the  interest  paid 
on  the  contract,  in  advance,  can  not  be  held 
as  part  payment  of  the  principal.  The  fail- 
ure to  pay  such  interest  in  advance,  puts  an 
end  to  the  contract,  from  which  time  six 
per  cent,  only  is  recoverable:  Reddish  v. 
Wataon,  6  0.  510,  I  Longsdorf's  Notes,  355. 

A  mutual  life  insurance  company  loaned 
to  B  the  sum  of  $12,000,  for  which  B  made 
bis  note  payable  in  three  years,  with  interest 
at  the  rate  of  eight  per  cent,  per  annum, 
payable  annually  in  advance.  The  company 
retained  out  of  the  amount  of  the  loan 
the  sum  of  $960,  as  the  interest  thereon  for 
the  first  year  in  advance,  and  at  the  sime 
time  took  from  B,  big  two  notes  for  $960 
each,  payable  respectively  in  one  and  two 
years  after  date,  for  the  interest  on  said  loan 
for  the  second  and  third  years  thereof  re- 
spectively. Said  interest  notes  were  paid  at 
maturity,  at  the  beginning  of  said  second 
and  third  years  respectively.  It  was  held 
that  under  the  act  of  May  4,  1869  (66  v. 
91 ) ,  the  above  transaction  was  usurious : 
Insurance  Co.  v,  Carpetiter,  40  0.  S.  260,  IV 
Longsdorfs  Notes,  22. 

0.   Intesest  on  Interest. 

Interest  due  may,  by  agreement,  be  capi- 
talized and  united  to  the  principal,  thus 
forming  a  new  int erest^ bearing  principal: 
Mueller  v.  McQregor,  28  0.  S.  26.),  Ill  Longs- 
dorf's Notes,  404. 

An  agreement,  after  interest  is  due,  to 
turn  it  into  principal,  is  valid:  Watkinson 
V.  Root,  4  O.  373,  I  Longsdorf's  Notes,  229. 

An  agreement  to  pay  interest  upon  inter- 
est, after  the  interest  has  accrued  is  not 
usurious:  Fohea  v.  Cantfield,  3  O.  17,  I 
Longsdorf's  Notes,  144. 

A  promissory  note  bearing  interest  at 
the  rate  of  eight  per  cent.,  per  annum,  pay- 


able semi-annually,  is  not  usurious,  although 
it  stipulates  that  the  semi-annual  install- 
ments of  interest  shall  bear  interest  at  the 
same  rate  if  not  paid  when  due:  Taylor  T. 
Husatand,  46  O.  S.  84S,  IV  Longadorfa  Notes, 
328. 

Contra;  That  int^est  at  eight  per  cent, 
with  a  provision  for  interest  at  eight  per 
cent,  upon  unpaid  installments  of  interest  is 
usurious,  see  Mortgage  Co.  v.  8aff,  8  Dee. 
Rep.  SO,  S  Bull  34S. 

A  promissory  note  which  provides  that  it 
shall  be  payable  one  year  after  date  with 
eight  per  cent,  interest  to  be  paid  annually, 
interest  and  principal  after  maturity  to  bear 
eight  per  cent,  annual  interest  to  be  paid 
semi-annually,  Is  not  usurious:  Firestone  T. 
Dellenlaugh,  10  O.  C,  C.  (N.S.)  16S,  20 
O.  C.  D.  1. 

On  a  note  calling  for  a  certain  amount 
with  interest  until  paid,  the  interest  can 
not  be  capitalized  at  maturity,  but  goes  on 
without  rest  until  paid !  Brock  v.  Becker,  8 
Dec.  Rep.  268,  6  Bull.  756. 

Overdue  interest  becomes  principal  and 
bears  interest,  but  bears  only  simple  inter- 
est, that  is,  without  rests,  until  paid:  Anke- 
tel  v.  Converse,  17  O.  S.  11,  II  Longsdorfs 
Notes,  810;  Iron  Works  v.  Lottitner,  25  0. 
S.  621,  m  Longsdorfs  Notes,  272. 

Overdue  interest  bears  interest  only  at  the 
statutory  rate  of  six  per  cent.,  though  the 
contract  bore  a  higher  or  the  conventional 
interest,  unless  it  also  especially  stipulated 
for  a  higher  rate  on  unpaid  interest:  Samj/n 
V.  Phillips,  15  0.  S.  218,  11  LongsdorTa 
Notes,  725;  Cramer  v.  Lepper,  26  O.  S.  59, 
III  Longadorfs  Notes,  285;  Iron  Works  v. 
LotHmer,  25  0.  S.  621,  IH  Longsdorfs  Notes. 
272;  Kilgore  v.  Emmitt,  33  0.  S.  410,  HI 
Longsdorfs  Notes,  680;  Cook  v.  Courtright, 
40  O.  S.  248,  IV  Longsdorf's  Notes,  21 ;  Z>u»- 
lap  V.  Wiseman,  3  Dec.  Rep.  57,  13  Dec. 
Rep.  244,  2  Gaz.  348,  2  D.  398. 

If  interest  at  the  conventional  rate  is 
voluntarily  paid  on  overdue  installments,  it 
is  not  illegal  except  after  the  conventional 
rate  Is  repealed,  and,  hence,  the  excess  over 
six  per  cent,  will  not  be  credited  on  the 
principal,  but,  contra,  after  such  repeal: 
8amyn  v.  Phillips,  15  0.  S.  218,  II  Longs- 
dorfs Notes.  725;  Mueller  v.  McGregor,  28 
O.  S.  265,  ni  Longsdorfs  Notes,  404;  An- 
drews V.  Campbell,  36  O.  S.  361,  HI  Lones- 
dorf's  Notes,  859. 

Compounding  by  means  of  rests  at  settle- 
ments, thus,  by  mutnal  agreement,  turning 
accrued  interest  into  principal  is  not  il- 
legal: Busby  V.  Finn,  1  0.  S.  409,  I  Longs- 
dorfs Notes,  992. 

In  making  up  an  account  of  unsettled 
mutual  demands  it  is  error  to  make  an- 
nual rests  and  add  in  the  interest  thoera 
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M  principal,  thus  compounding:  Coal  and 
Oil  Co.  V.  Vemer,  22  O.  S.  372,  III  Longa- 
dorf  s  Notes,  82. 

Interest  on  interest  is  allowed  where  an 
account  is  settled  after  interest  has  become 
due  or  after  an  agreed  rest:  Ooodhart  t. 
Sattert,  7  O.  N.  P.  534,  10  0.  D.  (N.P.)  40. 

D.  Ihtdist  Payable  Sbhi-arnuallt. 

Under  the  act  of  May  4,  1869  (68  v.  91), 
a  promiBsory  note  stipulating  for  the  pay- 
ment  of  the  principal  at  a  future  time  "with 
interest  thereon  at  eight  per  centum  per  an- 
num, payable  semi-annually  until  paid,"  is 
not  usurious:  Cook  v.  CouHright,  40  0.  S. 
248,  IV  Longsdorf's  Notes,  21. 

A  note  which  bears  interest  at  the  rate 
of  eight  per  cent,  per  annum,  payable  semi- 
annually, is  not  usurious:  Hibbe  v.  Inaur- 
aitee  Oo^  40  O.  S.  548,  IV  Longsdorfs  Notes, 
41. 

Under  1 1,  of  the  act  of  Hay  4,  1869,  a 
note  made  payable  three  years  after  date, 
with  "interest  at  the  rate  of  seven  per  cent, 
per  annum,  pi^able  quarterly,"  if  not  usurl- 
ona:  Iron  Work*  T.  Lottimer,  25  0.  S.  621, 
in  Longsdorf  8  Notes,  272. 

Power  in  a  corporation  to  borrow  at  a 
rate  not  exceeding  seven  per  cmt.*  does  not 
compel  deferring  interest  until  the  loan  ma- 
tures, but  making  the  interest  payable  semi- 
annually until  the  loan  matures,  is  valid: 
Coe  T.  Railroad,  10  O.  S.  372,  II  Longsdorfs 
Notes.  442. 

A  statute  allowing  ten  per  cent,  interest 
affects  the  rate  and  not  the  time,  and  mak- 
ing it  payable  semi-annually  is  not  usurious : 
Monnett  v.  Bturga,  25  0.  S.  384,  III  Longs- 
dorfs Notes,  245. 

A  quarterly  interest  on  an  eight  per  cent, 
note  is  not  usurious:  Brown  v.  Baskina,  4 
BulL  1122;  Mortgage  (^o.  v.  8aff,  8  Dec.  Rep. 
60,  5  BuU.  348. 

A  promissory  note  which  provides  that  it 
shall  be  payable  one  year  aft«t  date  "with 
eight  per  cent,  interest  to  be  paid  annually, 
interest  and  principal  after  maturity  to  bear 
eight  per  cent,  annual  interest  to  be  paid 
semi-annually,"  is  not  usurious:  Firestone  v. 
DelUnbaugh,  10  0.  C.  C.  (N.S.)  153,  20  O. 
C.  D.  1. 

That  the  semi-annual  interest  at  eight  per 
cent,  shall  beat  the  same  interest  if  not 
paid  when  due,  does  not  make  the  note 
usurious:  Taylor  v.  Hieatand,  46  0.  S.  345, 
IV  Longsdorfs  Notes,  828. 

E.  Discount. 

Discount  is  only  a  mode  of  loaning,  taking 
the  interest  in  advance,  and  is  limited  in 
Ohio  to  those  doing  a  banking  business:  In- 


surance Co.  V.  Carpenter,  40  O.  S.  260,  IV 
Longsdorfs  Notes,  22. 

If  discounting  a  note  by  a  bank  at  a  usuri- 
ous rate  is  ultra  mres  it  would  be  void  also 
in  the  hands  of  a  bona  fide  indorsee,  but  if 
the  bank  had  capacity  to  make  the  contract, 
such  indorsee  would  take  free  from  any  de- 
fect for  usury:  Dunkle  v.  Renick,  6  O.  S. 
527,  II  Longsdorfs  Notes,  256. 

A  charter  power  to  do  a  "business  of  bank- 
ing by  discounting"  paper  is  not  a  power  to 
buy,  but  to  loan  on  the  papa-  and  within  the 
usury  laws  as  to  loans.  The  word  discount, 
though  in  its  general  sense  applying  to  sales, 
yet  in  banking  is  only  loaning  with  interest 
deducted  in  advance:  Bank  v.  Baker,  16  0. 
S.  68,  II  Longsdorfs  Notes,  706. 

A  power  to  loan  by  a  bank  is  a  power  to 
buy  or  disoonnt  paper,  hence,  a  national 
bank  can  buy  paper:  Smith  T.  Bank,  86 
O.  &  141,  ni  Longsdorfs  Notes,  292. 

The  fiwit  that  a  bill  discounted  1^  a  bank 
payable  in  another  state  is  not  intended  to  be 
paid  by  the  parties  thereto,  if  it  is  intended 
to  be  paid  there  by  a  third  person,  does  not 
make  it  usurious  under  the  act  of  1850: 
Marietta  T.  Ilaynee,  28  O.  S.  637,  III  Longs- 
dorfs Notes.  164. 

A  corporation  not  f6r  banking  loaned  B 
$12,000,  taking  an  ei^t  per  cent,  note  for 
three  years,  and  retaining  9960  for  the  first 
year  and  talcing  two  side  notes  for  $060  for 
the  second  and  third  years  for  additional 
interest,  which  interest  notes  were  paid  at 
maturity.  It  was  held  that  the  transaction 
was  usurious  under  G:  C,  {8303:  Inaur- 
ance  Co.  v.  Carpenter,  40  O.  S.  260,  IV 
Longsdorfs  Notes,  22. 

The  right  of  a  banking  partnership  to  dis- 
count gives  it  no  greater  right  than  any 
other  person  to  deduct  eight  per  cent,  in  ad- 
vance; and  after  renewals  of  the  unpaid 
balance  from  time  to  time  the  last  renewal 
is  subject  to  deduction  of  all  payments  from 
the  banning  over  six  per  cent.:  Coppock  v. 
Kuhn,  3  0.  C.  C.  699,  2  0.  C.  D.  347. 

The  usury  laws  of  New  York  do  not  ap- 
ply to  the  sale  of  a  note  for  less  than  par: 
BaUy  v.  Smith,  14  O.  S.  396,  II  Longsdorfs 
Notes,  668. 

Where  a  bank  is  forbidden  to  take  more 
than  six  per  cent,  on  loans  and  discounts, 
and  it  takes  the  notice  of  a  third  person  in 
payment  of  a  pre-existing  debt  at  a  discount 
of  over  six  per  cent.,  the  same  being  bona 
fide  business  paper,  this  is  not  usurious,  for, 
being  taken  in  payment,  it  is  not  a  loan  or 
discount:  Dvnkte  v.  Renick.  6  O.  S.  527.  II 
Longsdorfs  Notes,  266. 

A  proposition,  in  order  to  raise  money,  to 
sell  to  a  bank  drafts  to  be  drawn  to  an 
accommodation  party  and  by  him  indorsed 
and  secured  by  collateral,  is  prima  facte  a 
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loan  and  not  a  sale.  The  form  of  the  con- 
tract, and  what  the  parties  called  it,  is  not 
decisive;  the  facta  and  circumataiices  de- 
termine whether  it  is  busineBs  or  accommo- 
dation paper:  Corcoran  v.  Poicera,  6  O.  S. 
10,  II  Longsdorf's  Notes,  215. 

There  is  a  difference  between  the  nnlo  of 
paper  valid  in  ita  inception  at  a  rate  of 
discount,  and  the  transfer  of  mere  accommo- 
dation paper  void  in  its  inception  and 
fletitious  as  between  the  original  parties,  and 
not  a  cause  of  action  until  transferred  to 
a  third  person:  Corcoran  v.  Poioert,  6  O.  S. 
18,  II  Longsdorfs  Xotes,  216. 

A  lender  does  not  avoid  the  usury  laws  by 
having  the  note  and  mortgage  mad«  to  a 
third  person  and  buying  of  him:  Wilder  v. 
Huff,  6  Dee.  Bep.  772,  8  Am.  L.  Rec.  27. 

F.  Otheb  Disgvisbd  Foiofs  OF  Usnsr. 

Where  money  is  loaned  at  the  highest  rate 
of  interest  allowed  by  law,  a  contract  to 
pay  a  sum  in  addition  to  such  ritte  in  con- 
sideration of  an  extension  of  the  time  of 
payment  is  usurious:  Roaebrough  v,  Analey, 
35  O.  8.  107,  HI  Longsdorfs  Notes,  763. 

On  the  27th  of  April,  1872,  the  plaintiff 
loaned  to  defendant  the  sum  of  $2,500  on 
an  agreement  for  interest  at  the  rate  of  ten 
per  centum  per  annum,  payable  annually, 
and  in  pursuance  of  the  agreement  took 
from  defendant  two  promissory  notes  for 
$1,250  each,  payable  in  one  and  two  years, 
with  stipulations  therein  for  interest  at  the 
rate  of  eight  per  centum  per  annum,  pay- 
able annually,  secured  by  mortgage;  and  at 
the  same  time  took  from  defendant  two  side 
notes  for  the  additional  two  per  cent,  inter- 
est agreed  upon,  which  side  notes  amounting 
to  $209,  were  paid.  It  was  held  on  pro- 
ceedings to  enforce  the  mortgage,  the  plain- 
tiff under  the  statute  of  May  4,  1869,  com- 
monly called  the  eight  per  cent,  interest  stat- 
ute, was  entitled  to  a  decree  for  $2,500  with 
interest  at  the  rate  of  six  per  cent,  per  an- 
num, less  the  $200  so  paid,  and  no  more: 
McClelland  v.  Sorter,  39  O.  S.  12,  III  Longs- 
dorfa  Notes,  1004. 

In  1860,  1870  and  1872,  A  loaned  money 
to  B,  taking  at  each  loan  a  promissory  note 
therefor,  the  note  for  the  loan  of  1870  em- 
bracing, also,  the  amount  of  the  loan  of 
1860,  and  the  note  for  the  loan  of  1872  em- 
bracing, also,  the  amount  of  the  tvo  pre- 
ceding loans.  In  each  of  the  notes  usurious 
Interest  was  incorporated.  It  was  held  that 
in  an  action  to  foreclose  a  mortgage  given 
to  secure  the  payment  of  the  note  of  1872, 
and  obtain  a  sale  of  the  mortgaged  premises, 
all  the  illegal  interest  should  be  deducted: 
Beats  T.  heteia,  43  O.  S.  220.  IV  Longsdorfs 
Notes.  161. 


The  act  of  March  14,  1850  (2  Curnen, 
1560),  only  authorized  parties  "to  stipulate 
for  interest  at  any  rate  not  exceeding  ton 
per  centum  yearly,"  hence,  a  contract  under 
this  statute,  for  a  rate  of  interest  exceed- 
ing this  is  ill^l  and  void;  ani  the  result 
is  the  same,  whether  the  ill^l  rate  is  con- 
tracted for  in  express  terms,  or  by  stipulat- 
ing for  interest  at  the  highest  l^al  rate  upon 
a  som  consisting  in  part  of  usury:  Biinn  r. 
Einne]/,  15  O.  S.  40,  II  Longsdorfs  Notes, 
700. 

An  agreement  lor  paying  collection  fees 
whereby  the  total  unount  paid  for  the  for- 
bearance of  money  raceeeds  the  legal  rate  of 
interest  is  usurious:  Bhelton  r.  Oilt,  11  O. 
417,  I  Longsdorfs  Notes,  575. 

The  exaction  of  attom^s  fees  for  col- 
lection ii  nsarious  in  legal  ^ect,  evm  if 
the  parties  by  mistake  of  law  do  not  think 
that  such  act  is  usurious  in  character:  But- 
by  T.  FitMy  1  O.  S.  400,  I  Longsdorfs  Notes, 
902. 

On  a  loan  secured  by  a  mortage,  a  fur- 
ther requirement  that  the  borrower  shall 
take  out  life  insurance  and  pledge  it  as  col- 
lateral, with  a  condition  that  if  any  inter- 
est is  not  paid  when  due  the  policy  may  be 
sold  at  the  company's  office  in  a  distant  city 
without  notice  except  by  mail,  is  a  mere 
device  to  exact  usurv:  Billiard  v.  Sanford, 
4  O.  N.  P.  363,  6  O.  D.  (N.P.)  449. 

A  loan  of  $3,300  on  condition  that  the 
borrower  buy  a  lot  of  the  lender  at  $3,300, 
giving  his  note  for  $6,600,  the  lot  not  being 
worth  half  the  price,  is  a  device  to  <^tain 
usury,  and  the  lender's  claim  will  be  reduced 
to  the  money  loaned  plus  the  real  value  of 
the  lot:  Kellogg  v.  Strong,  3  Dec.  Rep.  339, 
1  Gaz.  350. 

A  stipulation  to  pay  a  percentage  as  col- 
lection fees  or  attorney's  fees  in  addition 
to  interest  is  usurious,  against  public  policy 
and  void,  and  a  judgment  including  it  on 
warrant  of  attorney  containing  such  stipu- 
lation, will  be  set  aside:  State  v.  Taylor, 
10  O.  378,  I  Longsdorf's  Notes,  521;  Shelton 
y.  Oil/,  11  O.  417,  I  Longsdorfs  Notes,  575; 
Martin  v.  Trustees,  13  0.  250,  I  Longsdorfs 
Notes,  630. 

A  stipulation  in  a  mortgage  that  in  case 
of  foreclosure  a  reasonable  attorney's  fee 
shall  be  paid  out  of  the  proceeds  is  void: 
Leavans  v.  Bank,  50  O.  S.  501,  IV  Longs- 
dorfs Notes,  616. 

Contractors  oh  the  public  works  agreed  to 
pay  a  bank  iBve  per  cent,  commission  if  it 
would  loan  the  state  a  sum  on  interest,  to 
be  used  on 'such  works,  and  aecordingly  the 
bank  deducted  five  per  cent,  when  caafaing 
checks  of  the  state  in  favor  of  the  eon- 
tractor.  It  was  hdd  a  shift  to  obtain  il- 
legal interest    The  commission  being  thus 
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paid,  the  contractor  being  a  partieept  crim- 
inia,  and  in  pari  delicto,  can  not  reeover  it: 
Spalding  T.  Bank,  12  O.  644,  I  Longsdorfs 
Notes,  619. 

The  addition  of  interest  on  deferred  in- 
stallments of  assessments  for  paving,  in- 
creasing tbe  assessments  to  e»ieed  twenty- 
flve  per  cent,  of  Uie  valae  of  the  property. 
Is  invalid;  In  re  Ag$e9ameHt  Bonds  of  Salem, 
20  O.  C.  a  708,  10  0.  C.  D.  8S2;  Saiem  v. 
Mulford,  22  O.  G.  C.  307.  IS  O.  C.  D.  616. 

O.   Co:^TBACT8  Held  Not  Usttbioub. 

The  statute  limiting  the  rate  of  interest 
does  not  apply  to  an  agreement  of  co-part- 
nership, which  provides  tor  allowing  a  part- 
ner, who  is  to  bear  his  share  of  the  loss,  in- 
terest on  the  money  he  invests  in  the  firm: 
Cunningham  v.  Oreen,  23  O.  S.  806,  Til 
Longsdorfs  Notes,  126. 

A  contract  to  advance  money  which  is  to 
be  used  in  business  and  is  subject  to  the 
risk  thereof  is  not  within  the  usury  statutes, 
whetiier  the  party  advancing  the  money  is 
to  receive  a  certain  portion  of  the  profits, 
or  a  certain  per  cent,  on  the  money  advanced 
in  lieu  of  the  profits,  even  if  such  per  cent, 
is  in  excess  of  the  maximum  rate  allowed 
by  law:  Boone  v.  Andrem,  10  O.  C.  C.  (N. 
8.)  377,  20  O.  C.  D.  166. 

An  agreement  whereby  the  first  party 
thereto  advances  sums  of  money  to  be  used 
by  the  second  party  in  conducting  a  busi- 
ness of  making  usurious  loans  and  purchasing 
time  eertiflcatea  of  wage  earners,  the  profits 
and  losses  of  such  company  to  be  divided  and 
borne  equally  by  such  parties,  Is  not  usuri- 
ous and  is  not  made  so  by  subsequent  amend- 
ment whereby  the  first  party  promises  to 
accept  a  stated  per  cent,  on  the  mon^  so 
advanced,  as  liquidated  profits  or  in  lieu  of 
profits,  the  original  agreement  as  to  appor- 
tionment of  losses  ranaining  unchanged: 
Boone  V.  Andrews,  10  O.  C.  C.  (N.S.)  377, 
20  0.  C.  B.  166. 

A  eoniraot  wherd>y  one  person  furnishes 
the  money  with  which  to  buy  a  stock  of  goods 
to  be  sold  at  an  advance,  and  as  part  of 
such  transaction  the  borrower  agrees  to  pay 
to  such  lender  a  debt  which  such  lender 
might  have  asserted  against  the  owner  of 
such  goods  by  obtaining  judgment  and  issu- 
ing execution  thereon,  is  not  usurious:  Boyer 
T.  Kiniz,  22  0.  C.  C.  665,  12  0.  C.  D.  688. 

Where  the  parties  to  a  submission  to  ar- 
bitration stipulate,  as  one  of  its  terms,  that 
the  arbitrator  In  calculating  whatever  may 
he  due  on  a  matured  promissory  note  call- 
ing for  interest  at  the  rate  of  ten  per  cent, 
shall  compute  interest  thereon  at  that  rate, 
sneh  submission  is  not  a  usurious  contract, 
ftnd  an  award  rendered  in  pursuance  of  it 


is  valid:  Rice  v.  Hassenpflug,  45  O.  S.  377, 
rV  Longsdorfs  Notes,  282. 

A  contract  in  writing,  made  wliile  the 
statute  authorizing  contracts  for  ten  per  cent, 
interest  was  in  force,  to  pay  that  rate  of 
interest  in  oonsideratim  of  forbearance  to 
bring  suit  for  a  stated  time  on  notes  evidenc- 
ing the  debt  forborne,  is  a  valid  contract 
for  ten  per  cent,  interest  for  the  Ume  agreed 
upon:  Jfuelfer  v.  McGregor,  28  O.  S.  265,  III 
Lonagdorf  s  Notes,  404. 

Where  the  payee  of  a  note  lawfully  car- 
rying interest  at  the  rate  of  tea  per  cent., 
having  money  in  his  hands  ttelonging  to  the 
payor,  and  the  same  is  credited  on  the  note 
by  an  agent  of  tbe  payee,  without  tbe  knowl- 
edge of  either  party,  though  he  might  prop- 
erly do  so,  they  may  by  agreement  after  the 
repeal  of  tbe  ten  per  cent,  law,  substitute  a 
new  note  in  the  exact  terms  of  the  old  note, 
leaving  off  the  credits  so  put  upon  the  old 
note,  without  affecting  the  rate  of  interest, 
if  it  clearly  appears  there  was  no  intention 
or  device  used  to  evade  the  provisions  of 
the  statute  regulating  the  then  present  rate 
of  interest:  Kilgore  v.  Emmitt,  33  0.  S.  410, 
III  Longsdorfs  Notes,  680. 

Shifts  or  devices  not  entering  into  the  con- 
tract when  made,  but  subsequently,  will  not 
make  a  valid  original  contract  usurious: 
Kilgore  v.  Dempaey,  25  O.  S.  413,  III 
Longsdorfs  Notes,  247;  and  see  KUbreth  v. 
Wright,  6  Dec.  Rep.  320,  4  Am.  L.  Rec  449; 
7  Dec.  Rep.  1,  1  Bull.  6. 

A  contract  not  tainted  with  usury  when 
made  will  not  be  avoided  by  subsequently 
taking  usury  or  taking  a  cognovit  after 
maturity  for  the  debt  and  collection  fees: 
Bushy  V,  Finn,  1  0.  S.  409,  I  Longsdorfs 
Notes,  092. 

A  voluntary  payment  by  tbe  debtor  of  col- 
lection fees,  all  of  which  go  to  the  attorney, 
if  not  a  shift  to  obtain  usurious  interest,  is 
valid;  and  the  sureties'  note  for  the  balance 
is  not  void  for  usury :  Bueby  T.  Finn,  1  O.  8. 
409,  I  Longsdorfs  Notes,  902. 

A  partner's  agreement  to  pay  the  firm  on 
part  of  bis  capital  withdrawn  ten  per  cent, 
interest,  compounded  semi-annually,  is  not 
usurious:  Chase  v.  Chambers,  7  "Dee.  Rep. 
377,  2  Bull.  263. 

A  loan  by  a  life  insurance  company  on 
c<mdition  that  the  borrower  takes  out  life 
insurance,  paying  five  years'  prnnium  in  ad- 
vance, is  not  necessarily  usurious:  Insurance 
Co.  V.  Morrow,  16  0.  C.  C.  351,  8  0.  C.  D. 
410  [afiirmed,  without  opinion,  'jforrotr  t. 
Insurance  Co.,  61  O.  S.  661]. 

If  the  security  was  ample,  and  the  policy 
was  treated  as  of  no  consequence  in  con- 
nection with  the  loan,  it  was  a  device  to 
obtain  usury,  and  its  value  would  be  cred- 
ited on  the  loan,  although  nsurjr  was  not 
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pleaded:  Inturanee  Co.  v.  Morrmc;  7  O.  D. 
(N.P.)  118  [on  appeal  Insurance  Co.  T. 
Morrow,  16  O.  C.  C.  381,  8  O.  C.  D.  410; 
afflUmed,  without  opinion,  Morrow  v.  iiisur- 
anoe  Co.,  61  O.  S.  661]. 

A  condition  in  a  life  insurance  company's 
loan,  that  the  borrower  ihall  take  ont  a 
policy  on  his  grandson's  life,  payable  to  the 
grandson  and  assigned  by  him  to  the  com- 
pany as  eoUateral,  although  the  grandson  is 
a  minor,  does  not  make  the  contract  usuri- 
ous: Inturance  Co.  v.  HiiUard,  63  O.  S.  478, 
IV  Longsdorf's  Notes,  861  [reverses,  iMur- 
tmoe  Co.  T.  fftllMn^  16  O.  C.  C.  434,  8  0.  C. 
D.  437]. 

A  borrower's  agreement  to  pay  a  certain 
commission  to  the  agent  of  an  insurance 
company,  to  get  him  a  loan  from  the  com- 
pany In  addiUos  to  eight  per  cent,  thereon, 
is  not  usurious:  HaU  t.  Kummero,  7  O.  N. 
P.  394,  5  O.  D,  (N.P.)  176. 

X.   RATE  AFTER  MATURITY. 

Under  the  act  of  May  4,  1869,  parties  may 
stipulate  in  a  note  for  any  rate  of  interest 
not  exceeding  eight  per  cent,  per  annumt 
and  such  note,  after  maturity,  without  an 
express  agreement  to  that  ^ect,  will  con- 
tinue to  bear  the  stipulat^^  rate  until  pay- 
ment: Iron  Works  v.  Lottimer,  25  0.  8. 
621,  in  LongBdorfs  Notes,  272. 

Where,  upon  the  lean  of  money,  separate 
notes  are  taken,  one  for  the  sum  loaned 
and  another  for  the  amount  of  interest  to 
accrue  thereon,  or,  where  a  single  note  is 
taken  for  the  amount  of  both  principal  and 
interest,  payable  at  a  future  day,  and  the 
notes,  in  either  case,  contain  no  stipulation 
aa  to  a  special  rate  of  interest,  though  the 
loan  was,  in  fact,  made  under  the  ten  per 
cent,  law  of  1850,  at  the  rate  of  ten  per 
cent,  per  annum,  yet  interest  can  only  be 
collected  on  such  notes  after  maturity  at  the 
rate  of  aix  per  cent.:  Bamyn  v.  Phillips,  15 
O.  a  218,  II  Longsdorrs  Notes,  725. 

The  right  of  demand,  and  the  obligation  to 
pay.  intnreat  at  a  higher  rate  than  that  of 
six  per  cmtum  yearly,  cu  tmty  be  created 
under  the  act  of  March  14,  1850  (2  Curwen, 
1060),  by  special  contract,  evidenoed  in  the 
mode  prescribed  by  the  statute;  and  where 
mon^  ia  loaned  at  interest,  in  the  absence 
of  any  valid  contract  fixing  a  different  rate, 
the  interest  is  to  be  computed  at  the  rate  of 
six  per  cent,  per  annum,  agreeably  to  the 
act  of  January  12,  1824;  Bunn  v.  Kinney, 
*16  O.  S.  40,  n  Longsdorf's  Notes,  700. 

Under  the  act  of  March  14,  1850,  allowing 
parties  to  contract  for  any  rate  of  interest, 
not  exceeding  ten  per  cent.,  a  note  calling 
for  interest  at  a  rate  higher  than  six  per 
cent,  carries  the  agreed  rate  after  due,  and 


until  paid,  as  well  as  during  the  time  it  is 
made  to  run:  Motmett  t.  Sturgm,  25  O.  8. 
384,  III  Longsdorf  s  Notes,  245. 

A  bond  which  oontains  a  provision  fbr 
"interest  thereon  at  the  rate  of  ten  per  cest 
per  annum,  semi-amiiuilly,"  stipulates  ia 
legal  effect  for  the  payment  of  interest  on 
the  principal  sum  at  the  rate  of  ten  per 
cent.,  and  after  such. bond  beeomea  due  it 
will  bear  the  agreed  rate  until  paid,  or  until 
jndgmmt  thereon;  and  the  judgment  win 
under  such  statute  bear  the  same  rate  of 
interest:  Hydraulio  Co.  v.  ChalfielH,  38  0. 
8.  575,  m  Longsdorf 8  Notes,  994  [following 
and  approving  Monnett  v.  Sturges,  25  O.  S. 
384,  ni  Longsdorfs  Notes,  245;  and  /rm 
Works  V.  Lotiimer,  26  O.  S.  621,  III  Longs- 
dorfs Notes,  272;  and  distinguishing  JftwUer 
V.  McGregor,  28  0.  8.  265,  III  Lon^doif^ 
Notes,  404]. 

A  provision  that  a  default  in  interest  shall 
make  the  entire  principal  due,  does  not  re- 
duce the  rate  of  interest  upon  the  principal 
to  six  per  cent,  upon  such  default  in  the  pay- 
ment of  an  installment  of  interest:  Hotd 
Co.  V.  Trust  d  Safe  Deposit  Co.,  11  Dee. 
Rep.  265,  26  BulL  376. 

Where  a  note  hears  interest  at  the  rate  of 
four  per  cent.,  that  rate  only  will  be  allowed 
after  maturity  and  after  judgment:  Pngk  v. 
BuOding  Association,  1  0.  N.  P.  (N.8.)  2G8, 
14  O.  D.   (N.P.)  82. 

Where  a  buyer  of  land  who  assumed  a 
prior  mortgage  on  it,  agreed  with  the  mort- 
gagee in  consideration  that  be  would  not 
foreclose  for  a  year,  to  pay  him  interest  at 
tea  per  oent.  (the  then  oouvoitiona!  rate) 
for  one  year,  and  gave  separate  interest 
notes  for  it,  and  continued  to  pay  ten  per 
centw  for  thirteen  years,  it  was  held  that  the 
agreement  was  but  for  one  year,  and  after 
that  the  only  stipulation  was  "Uie  original 
rate  expressed  in  the  mortgage:  Mueller  T. 
McOregor,  28  O.  8.  266,  III  Longsdorfs 
Notes,  404  [reversing  McOregor  v.  Jf«ell«r, 
13  Dec.  Rep.  676,  1  C.  S.  C.  R.  486]. 

Notes  incorporating  by  agrement  a  higher 
than  conventional  interest,  thus,  a  note  for 
$130  in  ninety  days  for  $100  borrowed  will 
(mly  bear  six  per  cmt.  after  matnrify:  Broek' 
way  T.  Clark,  W.  727,  I  LongadmrfB  Notea. 
57. 

A  law  that  a  judgment  shall  bear  the  same 
interest  as  the  instrument  given  for  the  for- 
bearance of  mon^  does  not  apply  to  certifi- 
cates of  deposit  They  are  not  loans.  A 
certificate  of  dq>osit  at  S  per  cent,  per 
annum  bears  6  per  cent  after  default,  and 
a  judgment  on  it  bears  the  same:  Tuffti  v. 
Insurance  Co.^  8  Dec  Rep.  30,  13  Dee.  Rep. 
75,  2  Oaz.  225.  2  D.  121. 

A  note  bearing  five  per  cent  interest  bears 
only  the  same  rate  after  maturi^:  Sutton 
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T.  EauUmtm,  6  Dee.  Rep.  910,  8  Am.  L.  Ree. 
667. 

A  note  made  in  1850  with  ten  per  cent, 
interest  notes,  only  bears  six  per  cent,  after 
maturity:  Burdell  v.  Reader,  13  Dee.  Rep. 
788,  2  C.  S.  C.  R.  04. 

Authority  to  sdt  lots  in  a  Bchool  section 
(38  Local  Laws,  177),  seeoring  the  purchase 
mon^  by  a  mortga^  and  IxHiid  for  five 
years,  witii  interest  payable  annually,  does 
not  antlioriKe  annual  rests  aftnr  maturity, 
nor  does  interest  at  '^iz  per  oent.  per  annum" 
call  for  annual  paymat;  henee,  after  ma- 
tnri^  simple  interest  is  to  be  reckoned  until 
payment:  Bunter  t.  Ball,  14  O.  0.  C.  425, 
6  O.  a  D.  806. 

A  mortgage  requiring  six  per  cent,  interest 
on  the  AAt  to  be  paid  annually  for  five  years, 
carries  after  that  time  only  simple  interest; 
that  is,  without  annual  rests:  Hunter  v. 
Sail,  14  0.  a  a  425,  6  O.  C.  D.  366. 

A  law  fixing  the  maximum  rate  of  intwest 
on  all  moncgr  after  the  same  shall  become 
due  does  not  permit  a  greater  rate  to  be 
stipulated  for  before  it  becomes  due:  Benefit 
Society  t.  Lefoie,  7  0.  {pt.  1)  80,  1  Longs- 
dorfs  Notes,  36S  [orerrules  R^it\  v.  Wat- 
son,  6  O.  610,  I  Longsdorf'B  Notes,  365] ; 
Bank  T.  Bwayne,  8  O.  257,  I  Longsdorf's 
Notes,  432. 

A  stipulation  in  a  promissory  note  for  the 
payment  of  interest  annually  extends  only 
to  the  maturity  of  the  note,  and  after  that 
time  interest  must  be  computed  at  the  rate 
stipulated  without  annual  rests:  Ingram  T. 
Beattergood,  16  O.  0.  C.  (N.S.)  93. 

XL   CHANGE  OP  STATUTE. 

When  payments  of  interest  are  made  at 
the  rate  of  ten  per  cent,  upon  an  ascertained 
prineipal,  agreed  by  the  parties  to  be  due, 
such  payments  will,  if  made  prior  to  the 
repeal  of  the  ten  per  cent,  statute,  be  allowed 
to  stand  as  payments  of  int^-est  at  that 
rate»  bnt  if  made  after  the  repeal  of  that 
statute,  the  amount  paid  in  excess  of  six 
per  cent  will  be  credited  to  the  amount  of 
prineipal:  JVnaUer  t.  MoOregor,  28  O.  S. 
£05,  in  Longsdorfs  Notes,  404  [following 
and  approrin^  Bamyn  t.  PhUlipe,  15  0.  8. 
218.  n  Longsdorfs  Notes,  725]. 

If  an  extrairion  of  time  has  been  given, 
but  no  definite  time  has  been  specified,  pay- 
ments of  interest  at  the  rate  of  ten  per  oent 
under  sneh  extension,  upon  a  note  in  which 
no  interest  was  specified  originally,  and 
which  accordingly  bore  interest  at  the  rate 
of  six  per  cent  are  to  be  regarded  as  pay- 
ments of  Interest  up  to  the  repeal  of  the 
statute  authorizing  interest  at  the  rate  of 
ten  per  cent;  and  from  that  time,  such  pay- 
ments are  to  be  credited  upon  interest  com- 


puted at  the  rate  of  six  per  cent.,  and  the 
excess  over  such  rate  is  to  be  credited  upon 
the  principal:  Andrctc$  v.  Campbell,  36  O. 
S.  301,  III  Longsdorfs  Notes,  850. 

Under  the  act  of  January  12,  1824,  no 
rate  of  interest  greater  than  six  per  cent  per 
annum,  on  mon^  loaned,  can  be  charged  or 
collected  either  before  or  after  the  maturity 
of  the  note  or  other  evidence  of  the  dAt: 
Colston  T.  ffattinga,  8  O.  N.  P.  154,  11  O. 
D.  (N.P.)  126. 

The  act  of  January  12,  1824,  regulated 
the  rate  of  interest  allowed  on  all  contracts 
ent»ed  into  betwem  April  1,  1850,  the  date 
when  the  repeal  of  tiie  "ten  per  cent  law" 
became  ^ective,  and  October  1,  1809,  when 
the  "eight  per  cent  law"  went  into  opera- 
tion: CoUton  V.  Saetingt,  8  0.  N.  P.  154, 
11  O.  D.  (N.P.)  125. 

A  promissory  note  made  in  1867  is  gov- 
erned by  the  act  of  January  12,  1824,  Axing 
the  l^t  rate  of  interest  on  bills,  notes,  etc., 
and  is  not  affected  by  the  act  of  Hay  4, 
1999,  regulating  such  interest  and  repealing 
tiie  act  of  January  12,  1824 :  Colston  v.  Hati- 
inge,  8  O.  N.  P.  164,  11  O.  D.  (N.P.)  125. 

The  effect  of  the  repealing  act  of  March 
14,  1850,  was  to  bring  again  into  force  and 
effect  the  act  of  January  12,  1824,  of  which 
it  was  amendatory:  Colston  v.  Hastinga,  8 
O.  N.  P.  154,  11  0.  D.  (N.P.)  125. 

The  act  of  March  14,  1850,  known  aa  the 
"ten  per  cent,  act"  being  an  act  to  amend 
the  interest  act  of  January  12,  1824,  was 
repealed  by  the  act  of  February  25,  1859, 
except  as  the  latter  act  was  modified  by  the 
act  of  March  31,  1850,  saving  from  its  opera- 
tion all  contracts  then  existing  or  made  be> 
fore  the  repealing  act  took  effect,  and  judg- 
ments rendered  thereon:  Colston  v.  Haetinge, 
8  0.  N.  P.  154,  II  0.  D.  (N.P.)  125. 

Xn.    EXCEPTIONS  TO  USURY  LAWS. 

A.   Tbust  Companx. 

A  trust  company  which  is  specially  author- 
ized by  its  charter  to  lend  money  at  a  rate 
of  interest  in  excess  of  that  then  allowed 
by  statute,  may  recover  a  judmgent  upon  a 
loan  made  at  such  e»»ssive  rate  for  the 
amount  of  sueh  loan,  and  of  such  excessive 
rate  of  interest,  but  such  judgment  after 
its  rendition  will  bear  interest  only  at  the 
maximum  rate  allowed  by  the  general  stat- 
utes: Btmk  V.  Kelley,  14  0.  S.  367,  II  Longs- 
dorfs Notes,  006. 

B.  Railway. 

A  statute  which  authorizes  a  corporation 
to  borrow  moniy  on  such  terms  as  it  may, 
and  to  sell  its  bonds  if  necessary  below'  par. 
impliedly  repeals  the  statutes  against  usury 
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SB  far  as  applicable  to  mich  corporation: 
Sotlrood  T.  Bank,  7B  U.  8.  (12  Wall.)  226. 

O.  C,  1 8704,  which  authoriE«  a  railway 
company  to  borrow  monqr  at  a  rate  not  to 
exceed  eeven  per  cent.,  and  G.  C,  1 8797, 
which  authorizes  a  railway  company  to  sell 
it*  bonds  for  not  Ibm  than  serenl^-flve  per 
cent,  of  their  par  value,  operate  to  repeal 
the  proTisions  of  Tit.  VII,  Div.  III.  Ch.  I,  as 
applicable  to  railway  companiea:  Trust  Co. 
V.  Baaway,  98  Fed.  702,  12  0.  F.  D.  fi84. 

C.  State  Banks. 

The  prorisions  of  the  act  of  the  general 
assembly  of  this  state,  passed  May  4,  1860 
(66  T.  91),  viz.:  "that  the  parties  to  any 
bond,  bill,  promissory  note,  or  other  instru- 
ment of  writing  for  the  forbearance  or  pay- 
ment of  mon^  at  uy  future  time,  may  stip- 
ulate ttierein  for  tiie  payment  of  interest  on 
the  amount  of  such  bond,  bill,  note,  or  other 
such  instrument  of  writinf^,  at  any  rate  not 
exceeding  eight  per  centum  per  annum,  pay- 
able annually,"  were  not  intended  to  embrace 
banks  of  issue  organized  under  state  laws, 
whose  powers  in  relation  to  talcing  and  chain- 
ing interest  on  loans  and  discounts  were 
conferred  and  limited  by  prior  and  special 
enactmoats:  Shunk  t.  Bank,  22  O.  S.  608, 
ni  LongsdoTPs  Notes,  R7. 

Where  a  bank  charter  declares  tiiat  it  shall 
not  take  more  than  six  per  cent,  upon  its 
loans,  a  contract  for  a  greater  rate  of  In- 
terest is  totally  void:  Bank  v.  Stoaj/ne,  8  0. 
2S7,  I  Longsdorfs  Notes,  432. 

Power  to  discount  negotiable  inatrnments 
does  not  confer  the  right  to  exact  usurious 
interest  thereon:  Coppock  v.  Kukn,  3  0.  C. 
C.  699,  2  0.  C.  D.  347. 

D.   National  Banks. 

The  statute  of  this  state  of  March  19, 
1860,  entitied  "an  act  to  restrain  banks  from 
taking  usury,"  was  intended  to  operate  on 
banking  institutions  in  this  state  whose 
authority  to  discount  and  purchase  notes, 
etc.,  is  subject  to  control  by  the  legislation 
of  the  state,  and  has  no  application  to  bank- 
ii^  institutions  existing  and  exercising  their 
powers  under  the  authority  of  congress: 
Bank  v.  QarUnghouse,  22  O.  8.  492,  III 
Longsdorfs  Notes,  96. 

Even  under  a  statute  which  provided  for 
the  forfeiture  of  the  debt,  if  a  bank  at- 
tempted to  exact  usury,  the  provieiona  of  the 
national  banking  act  must  be  deemed  exclu- 
sive in  their  scope,  with  reference  to  national 
banks;  and  accordingly  only  the  interest  is 
to  be  forfeited:  Bank  v.  Oarlinghouse,  22  O. 
S.  492,  III  Longsdorfs  Notes,  96. 

The  discounting  of  a  note  in  tliis  ntate,  liy 
a  national  bank,  at  a  usurious  rate  of  in- 


terest, does  not  avoid,  the  note  t»  ioto,  bat 
only  to  the  extent  of  the  intOTest:  Bo^  t. 
OarUnghout*,  22  0.  8.  492,  nt  LongadorTs 
Notes.  06. 

Under  section  30  of  the  act  of  congress  of 
June  3.  1864,  commonly  called  the  national 
currency  act,  national  banks,  located  in  a 
state  where,  by  the  laws  thereof,  a  certain 
rate  of  interest  is  limited  for  banks  of  issue 
organized  under  state  laws,  are  allowed  to 
take,  receive,  reserve  and  charge  interest  at 
the  rate  so  limited,  and  no  more,  although 
a  greater  rate  is  allowed  by  the  laws  of  such 
state  to  parties  other  than  such  state  banks: 
8hunk  T.  Bankf  22  0.  S.  508.  Ill  Longadorfa 
Notes,  97. 

The  provisions  of  the  act  of  the  general 
assembly  of  this  state,  passed  May  4,  1869 
(66  V.  91),  viz.:  "that  the  parties  to  any 
bond,  bill,  promissory  note,  or  other  instru- 
ment of  writing  for  the  forbearance  or  pay- 
ment of  money  at  any  future  time,  may 
stipulate  therein  for  the  payment  of  interest 
on  the  amount  of  such  bond,  bill,  note,  or 
other  such  instrument  of  writing,  at  any 
rate  not  exceeding  eight  per  c«itum  per  an- 
num, payable  annually,"  were  not  intended 
to  embrace  banks  of  issue  organized  under 
state  laws,  whose  powers  in  relation  to  tak- 
ing and  charing  interest  on  loans  and  dis- 
counts were  conferred  and  limited  by  prior 
and  special  ^actments:  Bkunk  v.  Bank,  22 
O.  8.  508,  m  Longsdorfs  Notes,  97. 
■  1 30  M  the  national  enrmncy  act  pro- 
vides that  "the  knowingly  taking,  receiv- 
ing, reserving,  or  charging  a  rate  of  intnest 
greater  than  aforesaid  shall  be  held  and  ad- 
judged a  lorfnture  of  the  entire  interest 
which  the  note,  biU  or  other  evidence  of  debt 
oarriea  with  it,  or  which  has  been  agreed 
to  be  paid  thereon.'*  It  was  held  that  under 
this  provision,  such  taking  or  ehargii^  a  rate 
of  interest  greater  than  six  per  centum  per 
annum  in  advance,  by  a  national  bank,  lo- 
cated in  this  state,  forfeits  all  interest  ac- 
cruing on  such  note,  bill,  or  other  evidence 
of  debt,  after  maturity  and  before  judgmoit 
thereon,  as  well  as  interest  accruing  before 
the  maturity  thereof:  Skunk  v.  Bank,  22  O. 
S.  508,  in  Longsdorfs  Notes,  97. 

If  individual  notes  are  given  by  persons 
who  were  jointly  indebted  upon  a  former 
note,  in  payment  of  such  former  note,  no 
offset  or  deduction  can  be  allowed  to  the 
maker  on  account  of  usurious  interest  upon 
such  former  note,  in  an  action  brought  by 
the  holder  of  such  note  against  such  maker, 
after  the  expiration  of  two  years  from  the 
date  of  such  payment,  two  years  being  the 
period  limited  by  the  national  banking  act 
for  recovering  back  double  the  amount  of 
usurious  interest  paid:  Shinkle  v.  Bank,  22 
O.  S.  516,  ni  Tx)ngBdorfB  Notes,  08. 
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If  a  note  and  mortgage  given  to  a  national 
bank,  u  renewal  of  a  prior  indebtedness, 
includes  usury,  such  usury  avoids  the  inter- 
est only;  and  the  principal  of  the  debt  and 
the  mortgage  securing  the  same  were  valid 
to  rach  extent:  Allen  v.  Bank,  23  O.  S.  1)7, 
lU  Longsdorrs  Notes,  114. 

A  penalty  imposed  upon  a  national  bank 
for  taking  usury  does  not  itself  bear  interest 
before  judgment:  Higley  y.  Bank,  26  O.  8.  75, 
m  LongBdorf's  Kotes,  287. 

ITie  knowingly  taking  or  receiving  by  a 
national  bank  of  a  rate  of  interest  greater 
than  is  allowed  by  law  upon  a  loan  of 
money,  does  not  entitle  the  person  paying  the 
same  to  have  it  applied  as  a  payment  of  so 
much  of  the  principal,  in  an  action  brought 
to  recover  the  principal  debt  more  than  two 
years  after  such  payment  was  made.  Tlie 
rights  and  liabilities  of  the  parties  in  such 
case  are  prescribed  in  the  national  bank  act, 
and  can  not  be  controlled  by  state  legisla- 
tion: Higley  v.  Bank,  26  0.  S.  75,  III  Longs- 
dorf's  Notes,  287. 

The  fact  that  a  national  bank  has  dis- 
counted a  note  for  the  holder  thereof,  at  a 
rate  in  excess  of  the  maximum  amount  of 
interest  allowed  by  law,  can  not  be  taken 
advantage  of  as  a  defense  by  the  prior  par- 
ties on  such  note;  since  they  are  not  parties 
to  such  usurious  toansaction:  Smith  v.  Bank, 
26  O.  8.  141,  ni  Longsdorf's  Notes,  292. 

An  action  to  recover  usurious  interest  paid 
to  a  national  bank  may  be  brought  in  the 
state  courts;  and  such  right  of  action  is  for 
a  penalty,  and  is  not  contractual  in  its  char- 
acter; and  accordingly  it  can  not  be  used 
as  a  set-off;  since  a  set-off  must  rise  on  con- 
tract or  be  ascertained  by  the  decision  of  a 
court  (see  G.  C,  1 11310) :  Hade  v.  McTay, 
31  O.  S.  231,  ni  Longsdorf's  Notes,  570. 

Where  a  national  bank  makes  to  one  of 
its  directors  a  loan  of  money,  which  in 
amoimt  and  in  the  rate  of  interest  is  in  con- 
travention of  the  national  banking  act.  the 
borrower  is  not  estopped  to  defend  against  a 
recovery  of  interest:  Bank  v.  Slemmone,  34 
O.  S.  142,  m  Longsdorf's  Notes.  704. 

In  rendering  Judgment  on  a  promissory 
note  ^ven  to  a  national  bank,  in  renewal, 
into  which  note  illegal  interest  on  the  orig- 
inal note  was  incorporated,  the  whole  inter- 
eat  on  both  notes  will  be  disallowed:  Bank 
T.  Slemmons,  34  O.  S.  142,  III  LongsdorPs 
Notes,  704. 

Payments  made  general^  on  a  promissory 
note  to  a  national  bank,  which  note  em- 
braces Ule^  interest,  will  be  applied  in 
satisfaction  of  the  principal:  Bank  v.  BJem- 
moH$,  84  O.  8.  142,  HI  Longadorfs  Notes, 
704. 

A  national  bank  located  in  this  state  may, 
since  the  repeal  of  the  statutes  fixing  the 


rate  of  interest  for  banks  of  issue,  reserve 
and  charge  interest  at  the  rate  of  eight  per 
cent.:  La  Dow  v.  Bank,  51  O.  S.  234,  IV 
Longsdorf's  Notes,  540  [afiirming,  La  Dow 
V.  Bank,  5  O.  C.  C.  147,  3  O.  C.  D.  75]. 

The  Only  penalty  against  a  national  bank 
for  usury  is  forfeiture  of  double  the  interest 
and  not  a  complete  forfeiture  by  a  state  law, 
for  the  state  courts  will  follow  the  United 
States  supreme  court  in  construing  a  United 
States  statute:  Bank  T.  Chambera,  7  Dec. 
Eep.  53,  1  Bull.  86. 


E.    BUILDINO  AKD  LOAN  ASSOCIATIONS. 

G.  C.,  8  9650,  which  authorizes  a  building 
and  loan  association  to  assess  and  collect 
dues,  fines,  interest,  and  premiums  from  its 
members,  and  which  provides  that  such  dues, 
fines,  premiums  and  other  assessments  shall 
not  be  deemed  usury,  though  in  excess  of  the 
legal  rate  of  interest  is  a  valid  enactment, 
and  is  not  in  conflict  with  Art  JI,  S  26,  or 
Art.  I,  S  2,  of  the  Ohio  constitution:  Cramer 
V.  Trust  Co.,  72  O.  S.  395,  IV  Longsdorf's 
Notes,  991;  Carmichacl  v.  Tjoan  Co^  15  O. 
D.  (N.P.)  341.  See  to  the  same  effect,  <9|hm 
V.  Tnut  Co.,  4  O.  C.  C.  (N.S.)   103,  14  O. 

C.  D.  40;  Building  d  Loan  Association  v. 
Desnoyera,  4  O.  C.  C.  (N.S.)  337,  16  0.  C. 

D.  352.  Contra,  Mykrantz  v.  BuUding  A 
Loan  Aa90(Aa*itm,  10  O.  C.  C.  61,  10  O.  C. 
D.  260. 

Under  a  statute  which  authorizes  a  build- 
ing and  loan  association  to  charge  an  amount 
in  excess  of  the  maximum  rate  of  interest 
permitted  by  law  in  other  cases,  such  exces- 
sive rate  may  be  recovered  by  such  associa- 
tion: hucaa  V.  Building  A  Savings  Associa- 
tion, 22  O.  S.  33fl,  III  longsdorf's  Notes,  79. 

A  building  and  loan  association,  under 
the  act  of  May  9,  1868  (S.  &  S.  104),  may, 
by  its  by-laws,  assess  and  collect  a  reason- 
^le  fine,  from  a  member  of  the  association, 
for  default  in  the  payment  of  his  stated  due, 
but  can  not  assess  or  collect  more  than  one 
fine  for  the  nonpayment  of  the  same  stated 
due;  and  there  is  no  power  conferred  upon 
the  corporation  to  levy,  assess,  or  collect  a 
fine  for  any  default  in  the  payment  of  inter- 
est on  loans  advanced:  Hagerman  v.  Savings 
Aaaooiation,-  26  O.  S.  186,  III  Longsdorf's 
Notes.  217. 

Building  associations  were  not  authorized 
to  chaise  interest  on  the  premiums  allowed 
for  preeedenoe  in  taking  loans.  The  mon^ 
actually  advanced  was  the  basis  for  the  com- 
putation of  interest:  Building  Asaodation  T. 
Oallagher,  2S  O.  S.  208,  Til  Longsdorfs 
Notes,  220. 

Fines  eould  not  be  imposed  for  default 
in  the  payment  of  interest  on  loans;  nor 
could  more  tiian  one  fine  be  assessed  in  re- 
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Bpeet  to  the  same  instaUment  of  stated  dues; 
Building  Asgociation  v.  Gallagher,  25  O.  S. 
208,  III  Longsdorrs  Notes,  220. 

In  an  action  brought  by  a  building  asso- 
ciation against  a  member,  on  a  mortgage 
given  to  secure  tlie  payment  of  wet-kly  dues, 
and  the  installments  of  interest  on  an  ad- 
vanced loan,  the  taking  of  the  account,  pre- 
liminary to  an  order  of  aale,  should  be  lim- 
ited to  the  amount  of  dues  and  interest  that 
bad  accrued  at  the  time  of  rendering  the 
decree:  Risk  v.  Building  A  Saeings  Associa- 
tion, 31  O.  S.  617,  in  Longsdorf's  Notes, 
601  [approving  and  following,  Hagerman  v. 
Building  d  Savingg  AaMociation,  25  0.  S. 
186,  III  Longsdorf's  Notes,  217,  and  Land  d 
Building  Atsociation  r.  Gallagher,  25  O.  8. 
208,  III  Longadorfs  Notes,  220]. 

A  provision  in  a  mortgage  to  a  building 
and  loan  association  whereby  the  mortgagor 
agrees  to  pay  eight  per  cent,  interest  together 
with  counsel  fees  and  the  expenses  of  a  fore- 
closure suit,  in  case  of  a  foreclosure,  is  in- 
valid: Buik^g  Association  r.  McCaffery,  12 
O.  C.  D.  685,  39  Bull.  75. 

A  borrowing  member  of  a  building  and 
loan  association  who  becomes  a  member  after 
the  passage  of  a  statute  which  authorizes 
building  associations  to  amend  their  consti' 
tntions  {83  v.  116;  compare  G.  C,  (0666), 
and  who  gives  a  mortgage  containing  a  pro- 
vision "that  he  will  comply  with  the  eonsti- 
tution  and  by-laws  of  the  said  company,  and 
all  amendments  thereto,"  is  bound  by  a  sub- 
sequent amendment  which  provides  that  in- 
terest should  be  charged  only  on  the  amount 
renutining  due  at  the  beginning  of  each  year; 
and  that  dividends  should  be  paid  only  on 
the  amount  paid  in  during  the  current  year: 
JTete  T.  Loan  A  Building  Co.,  19  O.  D.  (N. 
P.)  161,  6  O.  L.  R.  418. 

A  premium  of  16  2-3  cents  per  month  on 
each  9100  share,  and  fines  of  ten  cents  per 
month  during  default  of  dues  of  fifty  cents 
per  month  on  each  such  share,  imposed  by  a 
building  and  loan  asaoeiation  upon  n  borrow- 
ing member,  in  addition  to  six  per  cent,  in- 
terest upon  his  loan,  are  not  in  the  nature 
of  usury  or  unreasonable  in  amount:  Spies 
T.  Loan  Co.,  4  O.  C.  C.  (N.8.)  103.  14  O. 
0.  D.  40.   See  alM  Buildiha  and  Loan  Ab- 

BOCIATIONB. 

XIIT.  ESTOPPEL. 
A.    Absdmption  or  Debt. 

A  grantee  who  assumes  and  aprcos  to 
pay  a  specific  mortgage  debt  can  not  inter- 
pose the  defense  of  usury  in  an  action  to 
foreclose  such  mortgage:  Jones  v.  Instirartce 
Co.,  40  0.  S.  683,  IV  Longsdorf's  Notes.  43. 

Where  one  purchases  land  suhjcot  to  a 
mortgage  lien,  and,  as  part  of  the  considera- 


tl(m,  agrees  to  pay  the  mortgage  debt,  he 
can  not  defend  against  the  mortgage  on  the 
ground  of  usury:  Cramer  v.  Leppcr,  2St  O. 
S.  SO,  in  Longsdorf's  Notes,  285. 

One  who  buys  an  equity  of  redemption  and 
abates  from  tbe  purchase  price  agreed  upon 
the  face  of  an  outstanding  mortgage  debt,  is 
understood  to  assume  and  pay  such  price; 
and  he  can  not  interpose  the  defense  of  usury 
in  a  proceeding  by  the  mortgagee  to  fore- 
close: Butler  T.  Oreager,  2  O.  C.  C.  542,  I 
0.  C.  D.  632. 

A,  6,  and  C,  partners,  having  executed  n 
promiasory  note  to  D  embracing  usurious 
interest,  and  having  also  executed  to  him  a 
mortgage  on  real  estate  to  secure  the  note. 
A  conv^ed  to  B  and  C  his  interest  in  the 
partnership  property,  including  the  real  ee- 
tate  mortgaged,  B  and  G  agreeing,  in  con- 
sideration thereof,  to  pay  the  firm  debts, 
including  the  debt  to  D.  It  was  held  that 
B  and  G  were  not  estopped  to  assert  such 
usury,  in  an  action  by  D  for  the  ssle  of  the 
mortgaged  premises;  nor  is  the  assignee  in 
bankruptcy  of  B  and  G  precluded  from  mak- 
ing such  defense,  although  B  and  0,  in  the 
bankrupt  proceeding,  reported  D's  debt  at  the 
full  amount  claimed  by  him:  Bealt  v.  Lewit, 
43  0.  S.  220,  IV  Longsdorfa  Notes,  161. 

A  made  notes  and  mortgage  to  B,  and  as 
B'b  agent  procured  G  to  get  a  purchaser  for 
them,  which  C  did  on  A's  assurances  that 
th^  were  not  usurious.  The  buyer  gave  full 
value.  It  was  held  that  A  and  also  hia 
vexidee  of  the  land  were  estopped  to  set  up 
usury,  not  only  against  the  notes  but  also 
against  the  mortgage:  Dickson  v.  Vail,  13 
Dec  Rep.  704,  2  C.  S.  C.  R.  103.  See  also 
HovraAon. 


B.    JUDQHBNT  AS  ESTOTOn^ 

A  note  or  other  obligation  taken  by  a 
bank  limited  by  its  charter  to  six  p^  centum 
interest  upon  its  loans  is  void  if  more  than 
that  is  reserved  or  paid,  for  want  of  cor- 
porate power  to  enter  into  such  contracts 
Such  defense  may  be  made  to  a  suit  brought 
to  enforce  suoh  contract  in  equity,  as  vtXl 
as  at  law.  But  when  the  contract  has  been 
merged  in  a  judgment,  and  a  creditor's  bill 
brought  to  obtain  satisfaction,  the  parties  to 
it  are  estopped,  while  it  remains  in  foreo, 
from  averring  or  proving  such  illegality  to 
have  existed  in  the  obligation  upon  which 
it  was  founded,  for  tbe  purpose  of  impeach- 
ing the  judgment.  The  remedy  in  such  case 
can  be  had  in  a  direct  proceeding  brought 
to  set  aside  or  impeach  the  judgment  by 
motion  in  the  same  court  to  set  it  aside  and 
let  the  party  in  to  def«id;  or,  under  the 
cironmstances  of  this  case,  by  original  or 
cross  bill  in  chancery,  filed  for  that  purpose; 
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Ifocwter  r.  £rtw«M,  1  O.  S.  238,  I  I^ngs- 
dorf  ■  Notes,  008. 

XIV.   CONFIJCT  OF  LAWS. 

The  place  of  payment  controls  if  the  con- 
tract IB  entered  into  in  good  faith,  and  not 
primarily  for  the  intention  of  evading  the 
usury  laws  of  one  state  by  making  the  con- 
tract ostensibly  payable  at  another:  MUler  v. 
Tiffanjf,  68  U.  S.  (I  WaU.)  298;  Railroad  v. 
Bank,  79  V.  S.  (12  Wall.)  226. 

Where  m  loan  was  negotiated  in  the  state 
of  Kew  York,  the  money  advanced,  note 
taken,  and  mortgage  made  with  a  stipula- 
tion to  be  repaid  there,  the  laws  of  the  state 
of  New  York  relating  to  usury,  are  applicable 
to  the  contract,  although  the  loan  was  se- 
cured by  mortgage  upon  londa  In  Ohio:  Look- 
wood  V.  MitcheU,  7  O.  8.  387, 11  Longsdorfs 
Notes,  300. 

Three  persons  executed  a  promissory  note 
in  New  Mexico  bearing  ten  per  cent,  inter- 
est. After  a  partial  payment  thereon,  two 
of  such  makers  assumed,  in  the  absence  of 
the  third  maker,  to  renew  such  note  for  the 
balance  still  due  thereon;  and  accordingly 
they  signed  a  new  note  at  Santa  Fe,  bearing 
ten  per  cent  interest,  and  forwarded  such 
note  to  the  remaining  obligor  who  signed  it 
in  Missouri.  Such  note  was  to  be  regarded 
as  made  in  New  Mexico  with  respect  to  the 
rate  of  interest,  and  to  the  l^al  effect  of 
the  stipulation  for  interest  contained  in  such 
note:  Fmdlav  T.  Batt,  12  O.  8.  610,  II 
hongaiorPt  Notes,  686. 

The  usury  laws  of  the  state  of  New  York 
extend  oaHj  to  tiie  loan  or  forbearance  of 
money,  and  have  no  application  to  the  sale 
of  a  promissory  note  for  less  than  its  par 
Talue.  To  entitle  «  holder  of  n^iotiable  paper 
to  the  beneflt  of  the  rule  which  protects 
snoh  a  holder  from  the  equities  of  third  per- 
sons, it  la  not  necessary  that  he  should  have 
paid  the  face  of  the  paper.  It  seems,  how- 
ever, that  he  must  have  paid  its  fair  and 
reasonable  value.  The  transfer  of  a  nego- 
tiable promissory  not^  secured  by  mortgs^ 
on  real  estate,  to  a  fioiM  fide  indorsee,  does 
not  entitle  the  holder  to  foreclose  the  mort- 
gage, when  it  appears  that  both  note  and 
mortgage  were,  obtained  by  fraud:  Baily  v. 
Smith,  14  O.  S.  896,  n  Longsdorfs  Notes. 
668. 

The  existence,  eonstruction,  and  legal  ef- 
fect of  forrign  statutes,  are  rather  matters 
of  fact  than  of  law,  and  when  th^  have  re- 
ceived an  anthoritatlTc  construction  where 
they  are  enanted,  no  inquiry  into  the  cor- 
rectness of  such  construction  ia  allowable: 
B<mk  v.  Baker,  16  O.  8.  68,  II  Longsdorfs 
Notes,  706. 

A  power  given  to  a  corporation  by  a  stat- 
ute of  the  state  of  New  York,  "to  carry 


on  the  business  of  banking  by  discounting 
bills,  notes  and  other  evidences  of  debt,"  is 
not  a  power  to  buy  promissory  notes,  but 
to  loan  money  upon  the  paper  described; 
and  a  transaction  of  that  character  is  within 
the  usury  laws  of  that  state;  Bank  v.  Baker, 
15  0.  S,  68,  n  Lon^Bdorf's  Notes,  706. 

A  transaction  whereby  a  person  sold  drafts 
drawn  by  himself  upon  the  postofBce  depart- 
ment for  the  aggregate  amount  of  twenty 
thousand  dollars,  and  payable  in  six,  nine, 
and  twelve  mouths,  respectively,  for  sixteen 
thousand  dollars,  was  prima  fade  a  loan; 
and  was  governed  by  the  laws  of  the  place  in 
which  such  transaction  took  place.  Such 
transaction  having  taken  place  in  Washing- 
ton, the  statute  of  Maryland  in  force  there 
made  it  void  for  usury,  and  rendered  col- 
lateral securities  taken  under  such  contract 
also  invalid:  Corcoran  T.  Powers,  6  O.  8.  19, 
n  Longsdorfs  Notes,  SIS. 

If  the  law  of  the  place  where  the  contract 
is  made  and  the  law  of  the  place  where  it 
is  to  be  performed  alike  declare  that  such 
contract  is  usurious,  the  law  of  the  place 
where  tlie  contract  is  made  is  to  control  as 
to  the  consequences  of  usury:  KeUey  v.  Skid- 
more,  2  O.  C.  C.  219,  1  0.  C.  D.  463. 

Where  the  borrower  resided  in  Ohio,  the 
laws  of  which  state,  at  the  time,  allowed 
parties  to  contract  for  any  rnte  of  interest 
not  exceeding  tm  per  cent.,  and  the  lender 
resided  in  Pennsylvania,  where  six  per  cent, 
was  the  legal  rate  of  interest;  on  a  loan  of 
money  made  in  Ohio,  the  parties  had  a  right 
to  stipulate  in  the  note,  for  interest  at  ten 
per  cent,  per  annum,  payable  semi-annually, 
and  make  the  note  payable  in  Pennsylvania, 
without  thereby  rendering  the  eontoact  nsuri- 
ous:  Kilgore  v.  Dempaey,  25  0.  8.  413,  III 
Longsdorfs  Notes,  247. 

A  citizoi  of  anothw  state  nii^  eontraet 
in  this  state  tor  a  loan  of  money  to  be 
nsed  In  the  state  of  his  residence,  and  agree 
to  pay  interest  therefor,  lawful  by  the  laws 
of  the  latter  state,  although  the  rate  exceeds 
that  allowed  by  the  laws  of  this  state.  In 
such  case  the  con^ct  is  not  rendered  usuri- 
ous by  the  fact  that  tiie  note  is  executed  in 
Ohio,  if  the  parties  without  intending  to 
evade  our  usury  laws,  cmtract  witii  r^ermoe 
to  the  laws  of  the  state  where  the  debtor 
resides.  It  is  not  essential  to  the  validity 
of  such  contract  as  to  the  inttfest,  that  the 
note  should  be  made  piqrable,  in  express 
terms,  in  the  state  where  the  maker  resides. 
To  ascertain  whether  the  parties  intwded, 
in  good  faith,  to  contract  with  reference  to 
the  laws  of  such  state,  all  the  circumstances 
surrounding  the  tranaaetton  will  be  exam- 
ined: Boott  v.  Perlee,  39  O.  S.  63,  III  Longs- 
dorfs Notes,  1007. 
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A  savings  asaoeiation  iiirorporat«d  under 
the  laws  of  Ohio,  which  is  authorized  to  con- 
tract for  interest  which  ia  allowed  by  the 
laws  of  Ohio,  and  is  subject  for  the  viola- 
tion thereof,  to  the  same  penalties  as  natural 
pereons,  can  not  enforce  in  Ohio  a  contract 
for  interest  in  excess  of  the  rate  then  allowed 
by  the  laws  of  this  state,  although  such  con- 
tract was  made  in  another  state  where  tlie 
laws  authorized  contracts  for  interest  at  the 
rate  stipulated  for  in  such  contract;  but  in 
such  cases  the  sanction  prescribed  by  the 
itatnte  is  exclusive;  and  tiie  rule,  that  such 
a  contract  made  by  a  corporation  is  invalid 
for  want  of  power  to  make  it,  does  not  ap- 
ply: Eioing  v.  Bank,  43  O.  S.  31,  IV  Longs- 
dorf's  Notes,  143. 

If  a  foreign  corporation  is  authorized  to 
sell  its  own  bonds  as  a  commodity,  at  any 
price  and  bearing  any  rate  of  interest,  but 
our  corporations  can  sell  their  own  bonds 
bearing  only  a  limited  rate  of  interest,  there 
is  no  such  plain  and  substantial  repugnancy 
to  our  policy  a«  to  render  the  sale  here  void: 
Bank  v.  Joneg,  16  0.  S.  145,  II  Longsdorf's 
Notes,  794.   See  aleo  Conixjct  op  TjAWS. 

XV.   MOHTS  ABISING  ON  USURIOUS 
TRANSACTION. 

A  Validitt. 

1.   In  Geneml. 

A  contract  to  pay  more  than  six  per  cent, 
per  annum  interest,  can  not  be  enforced  in 
the  courts  of  law  of  Ohio,  under  the  laws  in 
fon»  in  November,  l832i  Benefit  Society  v. 
/vetPM,  7  0.  (pt.  1)  80,  I  LongsdorFs  Notes, 
363. 

Usury  does  not  make  a  contract  void ;  but 
only  avoids  the  contract  as  to  the  ioterent, 
or  as  to  tiie  excess  over  the  legal  rate,  ac- 
cording to  the  terms  of  the  statute  in  ques- 
tirai:  Morgan  t.  England,  W.  112,  I  Longs- 
dorf's Notes.  9;  Bank  v.  Sieayne,  8  O.  267, 
I  Longsdorf's  Notes,  432;  Rains  T.  Scott, 
18  O.  107,  I  Longsdorfa  Notes,  620;  Selarr 
V.  Brock,  3  O.  S.  802,  11  Longsdorf's  Notes, 
29. 

As  to  a  surety,  usury  ia  v5>id  only  to  the 
same  extent  as  to  the  principal:  Selser  v. 
Brock,  3  O.  S.  302,  II  Ix)ng9dorf'9  Xotes,  29. 

If  a  corporation  receives  a  conveyance  to 
seciire  several  debts,  some  legal  and  some 
ultra  vires  for  usury,  it  will  he  hpld  valid 
as  to  the  legal  debts  and  void  only  as  to  the 
rest :  Morris  V.  Way,  16  0.  469, 1  LongsdorPs 
Notes,  776. 

A  mortgage  to  a  national  bank  to  secure 
a  renewal  at  a  usurious  interest  of  a  valid 
debt  is  valid  to  the  extent  of  the  debt  and 
l^al  interest:  Allen  v.  Bank,  23  O.  S.  1)7, 
III  Longsdorfs  Notes,  114. 


Collateral  securities  on  a  contract  Toid  for 
usury  are  also  void  in  the  usurer's  bands. 
On  an  absolute  sale  of  such  securities  by  the 
borrower  to  a  third  person,  who  had  notice 
of  the  lender's  claim,  the  third  person  may- 
set  up  the  defense  of  usury  against  the  len- 
der, though  the  borrower  after  suit  brought 
file  a  waiver  of  the  usury:  Corcoran  v. 
Powers,  6  0.  S.  19, 11  Longsdorf's  Notes,  21.j. 

If  the  note  is  void  the  mortgage  securing 
it  is  also  void:  Bank  v.  Bell,  14  O.  S.  200. 
II  Longsdorf's  Notes,  645. 

It  is  the  settled  law  of  this  state  that 
stipulations  incorporated  in  promissory'  notes 
for  the  payment  of  attorney  fees,  if  the  prin- 
cipal and  interest  be  not  paid  at  maturity, 
are  contrary  to  public  policy  and  void: 
Miller  v.  Kyle,  85  0.  S.  186. 

Q.  C,  S§  8106  and  8107,  do  not  give  valid- 
ity to  stipulations  in  negotiable  instruments 
which  provide  for  the  payment  of  attorney 
fees  if  principal  and  interest  are  not  paid 
at  maturity,  hut  provide  only  that  they  shall 
not  destroy  the  negotiable  character  of  in- 
strummts  in  which  they  are  incorporated: 
JfilJer  r.  Kyle,  86  O.  S.  186. 

2.    Under  Contract  Ultra  Vires. 

Where  a  bank  or  otiier  corporation  is  for- 
bidden to  charge  more  than  a  certain  per 
cant,  on  its  loans  or  discounts,  a  loan  or  dis- 
count at  a  higher  rate  is  ultra  vires,  and, 
faene^  no  recovery  can  be  had  on  the  paper 
for  any  amount  ^ther  principal  or  interest: 
Bank  T.  Steayne,  8  O.  267,  I  Longsdorfs 
Notes,  432;  Creed  T.  Bank,  11  O.  480,  I 
Longsdorfs  Notes,  688;  Ewporting  Co.  v. 
Clark,  13  0.  1.  I  Longsdorf's  Notes,  621; 
Bank  v.  Stevens,  I  0.  8.  233,  I  Longsdorrs 
Notes,  066;  Bank  v.  Russell,  1  O.  S.  313.  I 
Longsdorf's  Notes,  984;  Bank  v.  Bell,  14  O. 
S.  200,  II  Longsdorfs  Notes,  64S;  KUbretk 
V.  Bates,  88  0.  6.  187,  III  Longsdorfs  Notes, 
964. 

A  bank  charter  not  expressly  limiting  the 
rate,  but  empowering  it  to  discount  on  "bank- 
ing principles  and  usages,"  limits  it  to  six 
per  cent,  under  the  above  rule:  Creed  v. 
Bank,  11  0.  489,  I  Longsdorf's  Notes,  588. 

If  the  charter  is  silent  as  to  the  rate  a 
corporation  may  charge,  usury  will  not  in- 
validate a  note  for  a  loan,  but  the  principal 
and  legal  interest  is  collectible:  Bank  v. 
Insurance  Co.,  41  0.  S.  1,  FV  Longsdorfs 
Notes,  49. 

If  the  charter  is  silent  as  to  the  rate  a 
corporation  may  charge,  such  corporation 
having  made  a  loan  at  regal  rates  can  recover 
the  amount  thereof,  though  renewals  were  at 
an  illegal  rate:  Ewporting  Co.  v.  Clark.  13 
0.  1,  I  Longsdorf's  Xotes,  621:  Morri*  v. 
Way,  16  0.  469,  I  Longsdorfs  Notes,  776. 
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If  tile  first  paper  was  usurious  no  recov- 
ery at  all  can  be  had  on  renewals  tliereof, 
though  the  latter  bore  the  legal  rate:  Ex- 
porting Co  V.  Olark,  13  O.  1,  I  Longsdorf's 
Notei,  021. 

A  mlBtake  oi  law  would  not  exempt  a 
bank  from  the  consequences  of  taking  usury; 
but  an  error  in  calculation,  an  accidon^l 
omiaaion  of  a  credit,  or  the  transfer  of  an 
item  by  mistake  from  one  account  to  an- 
other, will  not  make  a  aecurity  void:  Busby 
T.  Finn,  I  O.  S.  400,  I  Longsdorfa  Notes, 
998. 

A  valid  contract  by  a  bank  will  not  be- 
eone  void  1^  aubsequently  receiving  usury 
or  taking  a  eognorit  after  maturity  for  the 
MDOunt  and  collection  fees:  Btuby  v.  Finn, 
1  0.  S.  400,  I  Longsdorfs  Notes,  002. 

An  enabling  clause  in  a  charter,  as  to 
the  rate  of  interest,  will  not  render  a  loan 
in  excess  thereof  ultra  vires.  Thus,  a  mining 
corporation  having  power,  under  the  act  of 
1875,  to  borrow  at  a  rate  not  exceeding  that 
allowed  for  natural  persona,  borrowed  at 
over  eight  per  cent,  giving  an  eight  per  cent, 
note  with  sureties,  which  note  the  lender 
discounted.  It  was  held  that  the  mining 
company  waa  put  on  the  same  footing  as 
natural  persons,  and  only  the  excess  of  in- 
terest over  the  legal  rate  was  void.  The 
sureties  were  not  released  ae  to  the  amount 
actually  advanced  and  six  per  cent,  thereon: 
Larwell  V.  Savings  Fund  Society^  40  O.  S. 
274,  IV  Longsdorfs  Notes,  23. 

The  savings  bank  act  of  1875,  authorizing 
loans  at  the  rate  allowed  by  Ohio  laws  and 
making  them  liable  for  violation  thereof  to 
the  same  penalties  as  individuals,  fixes  an 
exclusive  sanction;  the  forfeiture  of  the 
naury  is  «  penalty;  the  common-law  rule 
that  the  contract  is  void  in  (ofo,  because 
vltra  virea,  does  not  apply:  Ewing  v.  Bank, 
43  0.  S.  31,  IV  Longsdorfa  Notes,  143. 

An  Ohio  railroad  was  authorized  to  bor- 
row at  not  exceeding  7  per  cent,  interest. 
A  later  special  statnte  authorized  a  city  to 
loan  $100,000  to  such  railroad  at  such  terms 
aa  might  be  agreed  on.  It  waa  held  that  the 
general  atatntes  did  not  apply,  and  the  city 
eould  nuke  the  knn  at  over  six  per  cent., 
it  being  ksB  than  seven.  Making  the  interest 
payable  in  New  York  does  not  invalidate  it: 
RoUrood  T.  Oineinnati,  6  Dec.  Rep.  122,  2 
Am.  L.  Rec  724. 

A  clause  in  a  charter  forbidding  a  concern 
(The  Ohio  L.  Ins.  and  Tr.  Co.)  to  loan  at 
over  six  per  cent,  and  declaring  a  forfeiture 
of  the  charter  for  so  doing,  did  not  by  the 
latter  clause  validate  the  void  loan,  hut  only 
enforced  an  additional  motive  for  obedience: 
Eitbrvth  V.  Bates,  38  O.  S.  187,  III  Longs- 
dorfs Notes,  064. 
86^ 


Where  the  laws  of  another  state  simply 
forfeit  the  excess  of  interest  and  not  the 
loan  by  a  corporation  of  that  state  lending 
at  a  higher  rate  than  its  charter  allows,  the 
principal  and  interest  at  the  rate  allowed 
by  its  charter  is  recoverable  here:  Laricell  v. 
Saving  Fund  Society,  40  O.  S.  274,  TV  Longs- 
dorfs Notes,  28. 

A  corporation  can  not  do  an  act  under  the 
laws  of  another  state  which  is  forbidden  b; 
its  own.  Thus,  a  savings  hank  incorporated 
under  our  law  of  1876  can  not  enforce  in 
this  a  UBuriouB  contract  to  the  extent  of  the 
usury,  though  the  contract  was  made  in  a 
state  authorizing  contracts  at  the  rate  stipu- 
lated for:  Etoing  v.  Bank,  43  O.  R.  31.  IV 
Longsdorfs  Notes,  143. 

Payment  of  legti  interest  in  advance  is  not 
a  violation  of  charter:  Bank  v.  Ftmfloy,  I 
Dec.  Rep.  49.  1  W.  L.  J.  321. 

Taking  interest  for  ninefy-nine  days  on  a 
nine^-five^y  note,  thus  including  days  of 
grace  and  the  di^  of  lending  is  not  a  viola- 
tion of  the  elwrter:  Bank  v.  Ptndlay,  1  Dec 
Rep.  40,  1  W.  L.  J.  821. 

Computing  interest  for  part  of  a  year  as 
if  the  year  had  only  360  days,  or  thir^  days 
to  tile  monUi  for  convenience  and  not  as  a 
device,  is  not  a  violation  of  a  charter:  Bank 
V.  Findlay,  1  Dec.  Rep.  40,  1  W.  L.  J.  321. 

If  the  security  is  void  it  does  not  follow 
that  the  amount  paid  can  not  be  recovered: 
KUhreth  v.  Bates,  38  0.  S.  187,  III  Longs- 
dorfs Notes,  084,  and  West  v.  A  Uiaon,  7  Dec. 
Rep.  428,  2  Bull.  (Supp.)  8. 

Such  recovery  was  had  of  the  original  loan 
when  legal,  only  subsequent  renewals  being 
ultra  vires  for  usury :  Exporting  Co.  v.  Clark, 
13  O.  1,  I  Longsdorf's  Notes,  621:  Morris  v. 
Way,  16  0.  460,  I  Longsdorf's  Notes,  776. 

Where  a  corporation,  empowered  only  to 
loan  at  seven  per  cent,  takes  a  note  calling 
for  ten  per  cent,  after  maturity,  this  is  a 
penalty  and  it  alone,  hut  not  the  note  apart 
from  it,  is  void:  KUhreth  v.  Wright,  6  Dec. 
Rep.  320,  4  Am.  L.  Ree.  440,  7  Dec.  Rep. 
1,  1  Bull.  6. 

A  sale  of  its  bonds  by  a  board  for  less 
than  par  in  the  face  of  a  statute  forbidding 
this  will  not  invalidate  them  after  passing 
to  bona  Ude  buyers,  though  the  latter  paid 
less  than  par,  and  though  they  were  buy- 
ing from  the  board.  The  fact  and  not  their 
belief  control:  State,  eae  rel.,  v.  Board  of 
Bduoation,  27  O.  S.  06,  III  Longsdorfs 
Notes.  346. 

A  sale  by  a  corporation  of  its  own  bonds 
is  a  loan,  and  if  sold  below  par  and  bear  a 
legal  interest,  the  contract  is  usurious:  Mc- 
Oregor  v.  Railroad  Oo.,  12  Dee.  Rep.  763, 
1  D.  500. 

A  sale  by  a  corporation  of  its  own  bonds 
when  a  statute  of  tiie  state  creating  it  author- 
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isee  such  s&le  is  not  a  loan,  and,  hence,  not 
subject  to  our  usury  laws  if  the  sale  is  made 
here.  The  fact  that  the  directors  personally 
guarantee  the  payment  does  not  necessarily 
make  the  sale  a  cover  for  a  loan:  Bank  v. 
J<me$,  16  O.  S.  146,  II  Longsdorfs  Kotes, 
764. 

B.  Lkqal  Rate  Only  Allowd. 

If  a  note  is  given  in  advance  for  twenty- 
four  per  cent,  interest  on  a  loan,  at  a  time 
at  which  ten  per  cent,  is  the  maximum  rate, 
only  six  per  cent,  upon  the  amount  of  the 
loan  can  be  recovered  on  such  note;  Clay- 
pool  T.  Sturgea,  10  O.  S.  440,  II  Longsdorfs 
Notes,  451. 

The  charter  being  silent  as  to  the  rate 
of  interest  to  be  charged  by  the  company 
on  its  loans,  a  stipulation  for  a  rate  higher 
than  the  maximum  fixed  by  the  usury  laws 
of  this  state  did  not  invalidate  the  note. 
Tne  principal  and  interest  thereon,  at  the 
legal  rate,  may  be  collected:  Bank  v.  Insur- 
once  Co.,  41  O.  S.  I,  IV  Longsdorfs  Notes,  49 
[distinguishing  Chillicotke  T.  Sioayne,  8  O. 
S7  and  like  cases,  I  Longsdorfs  Notes,  432]. 

The  discounting  of  a  note  in  this  state, 
by  m  natimal  bank,  at  a  usurious  rate  of 
intereat,  does  not  avoid  the  note  m  toto,  but 
only  to  the  eictent  of  the  interest:  Bank  T. 
OarHnghoute,  22  O.  8.  492,  III  Longsdorfs 
Notes,  M. 

The  statute  of  this  state  of  March  19. 
1860,  entitled  an  act  to  restrain  banks  from 
taking  usury,  was  intended  to  operate  on 
banking  institutions  in  this  state  whose  au- 
thority to  discount  and  purchase  notes,  etc, 
is  subject  to  control  by  the  legislation  of 
this  state,  uid  has  no  application  to  bank* 
ing  institutions  udsting  and  exercising  their 
powers  under  the  authority  of  congress: 
Bcmk  V.  OoHinghtmse,  22  O.  S.  402,  III 
Longsdorfs  Notes,  98. 

National  banks  are  authorized  to  take 
mortgi^^  on  real  estate  in  good  faith  to 
secure  debts  previously  contracted.  A  na- 
tional bank  extended  the  time  of  payment 
of  indebtedness  at  a  usurious  rate  of  inter- 
est, and  took  therefore  notes  and  a  mortgage 
made  by  the  debtor  to  a  third  person,  the 
notes  being  indorsed  by  the  latter.  It  was 
held  that  the  usury  only  avoided  the  inter- 
est, and  that  to  the  extent  the  debt  was 
valid  the  mortgage  was  a  bona  fide  secur- 
ity, and  that  the  bank,  by  becoming  the 
owner  of  the  notes,  acquired  the  equity  in 
the  mortgage:  Allen  v.  Bank,  23  O.  S.  97, 
III  Longsdorfs  Notes,  114. 

On  the  27th  of  April,  1872,  the  plaintiff 
loaned  to  the  defendant  the  sum  of  $2,500 
on  an  agreement  for  interest  at  the  rate 
of  ten  per  centum  per  annum,  payable  annu- 


ally, and,  in  pursuaaee  of  the  agreement. 
took  from  defendant  two  promissory  notes 
for  $1,250  each,  payable  in  one  and  two 
years,  with  stipulations  therein  for  iatereat 

at  the  rate  of  eight  per  centum  per  annum, 
payable  annually,  secured  by  mortgage;  and 
at  the  same  time  took  from  defendant  two 
side  notes  for  the  additional  two  per  cent, 
interest  agreed  upon,  which  side  uotea, 
amounting  to  $209,  were  paid.  It  was  held 
on  proceedings  to  enforce  the  mortgage,  the 
plaintiff,  under  the  statute  of  May  4,  1869, 
commonly  called  the  eight  per  cent,  interest 
statute,  was  entitled  to  a  decree  for  $2,500 
with  interest  at  the  rate  of  six  per  cent, 
per  annum,  less  the  $209  so  paid,  and  no 
more:  McClelland  v.  Sorter,  39  O.  S.  12,  m 
Longsdorfs  Notes,  1004.  See  to  the  same 
effect,  Colston  v.  Boatings,  8  O.  N.  P.  164, 
11  O.  D.  (N.P.)  126. 

In  an  action  upon  a  renewed  note,  into 
which  illegal  interest  has  been  incorporated, 
the  consideration  may  be  inquired  into,  and 
the  illegal  interest  deducted:  Bagga  T.  L<m- 
denbacky  12  O.  153,  I  Longsdorfs  Notes,  601. 

In  every  case  the  consideration  may  be 
inquired  into  for  the  purpose  of  detecting 
illi^  interest,  and  disallowing  it,  unless 
there  has  been  a  voluntary  and  full  liquida- 
tion and  payment  of  interest  between  the 
puiiea:  B»gg'  Loudenhaok,  12  O.  15S, 
I  Longsdorfs  Notes,  601. 

Under  the  first  section  of  the  aet  of  Feb- 
ruary 18,  1848  (8.  &  C.  744),  vhexB  the 
petition  upon  its  face  showed  that  the  aetiott 
had  been  brought  upon  an  instnunoit  for 
the  payment  of  money,  up(m  which  the 
maker  had  agreed  to  ps^  usurious  interest 
at  a  stipulated  rate,  and  that  usurious  in- 
terest had  been  pud  and  credited  thereon 
at  the  rate  stipulated;  and  the  defenae  of 
usury  had  not  been  set  ap  by  the  malKr,  by 
answer  or  otherwisej  it  was  held  that  the 
court  might,  of  ita  own  motion,  refuse  to 
enter  judgment  for  "more  than  the  balaaoe 
found  due  after  deducting  the  oEcess  of  in* 
terest  so  paid;"  or  if  the  usurious  interest 
so  stipulated  for  had  not  been  paid,  then,  in 
like  manner,  refuse  to  enter  judgm^t  for 
more  than  the  amount  found  to  be  doe  by 
computing  interest  at  the  rate  allowed  by 
law:  Goode  v.  SuUon,  29  O.  S.  667,  HI 
Longsdorfs  Notes,  501. 

A  judgment  which  includes  usurious  in- 
terest is  erroneous:  Bates  v.  8avmg8  d 
Loan  Association,  42  0.  B.  655,  IT  Longs- 
dorfs Notes,  138. 

If  the  petition  shows  on  its  face  that 
usurious  interest  had  been  received  and  cred- 
ited as  interest,  the  court  may  of  its  own 
motion  refuse  to  enter  judgment  for  more 
than  the  balance  found  due  after  deducting 
the  excess  of  the  interest  thus  paid;  or  if 
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the  UBuriouB  interest  which  is  stipulated 
for  has  not  been  paid  then  the  court  may 
refuse  to  enter  judgment  for  more  than 
the  amount  found  to  be  due  by  computing 
interest  at  the  rate  allowed  by  law:  Ooode 
V.  Suttim,  29  O.  S.  587,  HI  Longsdorfs 
Notes.  601. 

In  a  joint  action  on  a  joint  and  several 
promissory  note,  one  of  the  makers  who 
fails  to  answer,  may,  upon  a  judgment  by 
default  after  trial,  have  the  benefit  of  a 
soecesaful  defense  of  usury  set  up  by  his 
co-defendant:  Baker  T.  Jerome,  60  O.  8.  682, 
IV  LongsdoTf's  Notes,  622. 

If  a  percentage  for  collection  feea  ii  in- 
cluded in  an  instnimrat,  the  interest  will 
be  allowed  at  six  per  cent,  only,  though  con- 
ventional interest  is  stipulated  tor:  State 
V,  Taylor,  10  O.  378,  I  Longsdorfs  Notes, 
62L 

Where  interest  not  exceeding  ten  per  cmt. 
could  be  stipulated  for  by  special  contract, 
a  note  consisting  in  part  of  naory  and  bear- 
ing ten  per  cent,  on  the  a^r^ate  is  in 
excess  of  the  legal  rate,  and  only  the  amount 
loaned,  with  six  per  cent.,  is  recoverable: 
Bunn  V.  KifMey,  IS  O.  a  40,  II  Longsdorfs 
Notes,  700. 

If  a  person  takes  a  note  for  usurious  in- 
terest he  can  only  recover  the  principal  and 
six  per  cent.  So  held  under  the  ten  per 
cent,  law:  Weet  v.  Meddock,  10  0.  8.  417, 
II  Longsdorfs  Notes,  786. 

On  a  ten  per  cent.  loan  evidenced  by  a 
note  for  the  principal,  and  side  notes  for 
eight  per  cent,  interest,  and  other  side  notes 
for  two  per  cent.,  the  recovery  waa  reduced 
to  six  per  cent.:  Keleey  v.  Bhidmoret  2  O. 
C.  C.  219,  1  O.  C.  D.  463. 

If  on  a  note  bearing  eight  per  cent.,  two  per 
cent,  additional  is  deducted  in  advance,  only 
the  actual  amount  advanced  with  six  per 
cent,  is  recoverable:  Metzger  v.  Meekera,  6 
Dec.  Kep.  780,  8  Am.  L.  Ree.  98;  sub  nomine 
Meizer  v.  Wiechera,  7  Dec.  Rep.  642,  4  Bull. 
649. 

If  l^al  interest  is  stipulated  for  and  the 
creditor  afterwards  exacts  more,  the  court 
can  only  deduct  the  usury  and  not  reduce 
to  six  per  cent.,  which  would  be  making  a 
new  contract:  Olearvsater  v.  Cloon,  12  Dec 
Rep.  347,  2  H.  94. 

If  side  notes  are  taken  for  interest  at 
eight  per  cent.,  but  two  per  cent,  was  de- 
ducted from  the  principal,  the  illegality 
which  reduces  the  interest  to  six  per  cent, 
does  not  annul  the  agreement  to  pay  in  in- 
stallments, and  a  recovery  of  the  proper 
amount  can  be  had  on  the  side  notes  as  they 
mature:  Weat  v.  AV^on,  7  Dee.  Bap.  428.  2 
Bull.  (Snpp.)  8. 

Wheore  under  author!^  to  issue  eight  per 
cent,  bonds  a  board  of  educaUon  agrees  to 


borrow  at  fifteen  per  cent.,  the  bonds  to 
call  for  eight  per  cent,  and  the  excess  to  be 
represented  by  separate  orders,  but  the  bond- 
holder oifer^  to  surrender  these  at  ma- 
turity, the  bonds  are  not  made  void;  for 
the  eicesfl  over  the  statutory  power,  being 
clearly  diBtinguishable,  alone  is  void:  State, 
em  rel.,  v.  Board  of  Education,  35  O.  S.  610, 
III  Longsdorfs  Notes.  804.  8ee  also  Boms, 
Negotiablb. 

Contracts  not  ultra  viree  have  never  been 
avoided  for  usur^-  in  Ohio.  Only  the  illegal 
interest  is  avoided:  Morgan  v.  England,  W. 
112,  I  Longsdorfs  Notes,  9;  Benefit  Society 
V.  Lewis,  7  O.  (pt  1)  80,  I  Longsdorfs 
Notes,  3«3. 

C.  Bjgcotbbt  <»■  UauBHnrs  Fatheht. 

Usurious  int^est  paid  voluntarily  can  not 
be  recovered:  Bains  v.  Scott,  13  O.  107,  I 
Longsdorfs  Notes,  626;  WHUanuon  t.  Cole, 
26  0.  8.  207,  lU  Longsdorfs  Notes,  300. 

Ill^;al  interest  having  been  paid  can  not 
be  recovered  back:  Shelton  v.  OiU,  11  O. 
417,  I  Longsdorfs  Notes.  575;  Spalding  v. 
Bank,  12  O.  644,  I  Longsdorfs  Notes,  610; 
Qraham  v.  Cooper,  17  O.  606,  I  Longsdorfs 
Notes,  831. 

Usurious  interest  which  had  been  paid  vol- 
untarily could  not  be  allowed  as  a  set-off 
in  an  action  upon  the  debt;  Oraham  V. 
Cooper,  17  O.  605,  I  Longsdorfs  Notes,  831. 

The  fact  that  a  borrower  pays  usurioiu 
interest  to  obtain  a  reconveyance  of  land, 
which  he  has  conveyed  to  the  lender  as  se- 
curity for  the  loan,  and  which  the  lender 
refuses  to  reconvey  unless  such  usurious  in- 
terest is  paid,  does  not  make  such  payment 
one  under  compulsion:  Williameon  v.  Cole, 
26  O.  S.  207,  III  Longsdorfs  Notes,  300. 

Aa  between  natural  persons,  the  payment 
of  usurious  interest  ia  a  voluntary  payment 
upon  an  executed  contract.  The  property 
rights  are  changed  by  such  payment,  and 
the  law  does  not  expressly  authorize  a  re- 
covery: Raine  v.  Soott,  13  O.  107,  I  Longs- 
dorfs Notes,  626. 

If  usurious  interest  has  been  paid  to  a 
corporation  which  is  forbidden  to  receive  it. 
it  is  said  that  both  parties  are  in  pari  de* 
lioto;  and  that  for  that  additional  reason 
such  payment  can  not  be  recovered:  Rains 
V.  Scott,  13  O.  107,  I  Longsdorfs  Notes,  626. 

One  who  has  paid  usurious  interest  by 
mistake  of  fact  may  recover  the  payment 
thus  made:  Weat  v.  Meddock,  16  0.  S.  417, 
II  Longsdorfs  Notes,  786. 

Payments  of  interest  in  excess  of  the  rate 
allowed  by  statute  may  be  applied  on  the 
principal:  AndreiM  T.  Campbell,  36  O.  8. 
361.  in  Longsdorfa  Notes,  8S9  [following 
Williamgon  v.  CoJ€,  26  0.  8.  807,  m  Lcniga- 
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dorfi  Notes,  300;  MalUm  v.  Mwuon,  12  Dee. 
Bep.  348,  2  H.  97];  MueUer  T.  MoOngor, 
28  O.  S.  265,  III  LoDgedorfa  Notee,  404. 

While  a  payment  in  exeeaa  of  the  legal 
rate  of  intoMt  ia  to  be  applied  oa  the  prin- 
cipal, meh  exeeaa  can  not  be  reooTOed  unlese 
made  under  a  mietake  of  fact.  Tlie  fact 
that  it  vas  made  under  mistake  of  law  aa 
to  tlie  legal  rigtits  of  the  partiea  doea  not 
jiutify  ita  recovery:  OoUUm  T.  Sattimgat 
8  O.  K.  P.  154,  11  O.  D.  (N.P.)  12S  [dia- 
tinguiahing  Samj/n  v.  PMUips,  16  0.  B.  218, 
n  Longsdorf's  Notes,  725]. 

Creditors  at  large  of  a  person  who  paye 
a  usurious  loan  can  not  recover  the  usury 
from  the  lender:  Conant  T.  Bank,  1  O.  S. 
298,  I  LoDgsdorfs  Notes,  982. 

Sureties  ou  a  renewal  note  tiaving  been 
compelled  to  pay  to  a  bono  fide  indoraee 
can  recover  the  usury  from  the  payee  under 
O.  C,  I  8307 :  Koch  V.  Block,  29  O.  S.  5«5, 
in  Longsdorfs  Notes.  498  [affirming  Block 
V.  Koeh,  7  Dee.  Rep.  64,  1  BulL  91]. 

The  right  to  recover  from  a  national  bank 
twice  the  amount  o<  nanrioua  interest  paid 
ia  in  the  nature  of  a  penalty,  and  intereat 
on  it  before  judgment  Is  not  recoverable,  not 
being  expressly  given  by  statute:  HigUty  v. 
Battle,  26  O.  S.  76,  III  Ltmgsdorfa  Notes, 
887. 

The  amount  of  recovery  ia  twice  the  whole 
intereat  and  not  twice  the  usurious  part  of 
it:  Baitk  v.  Trimble,  40  O.  S.  629,  IV  Longs- 
dorfs Notes,  44. 

A  surety  paying  a  judgment  on  cognovit 
containing  usury  after  notice  by  the  debtor's 
administrator  not  to  pay  the  usury,  can  not 
recover  the  usury  from  the  estate,  because 
by  the  code  be  could  have  avoided  the  usury: 
Davit  T.  Kellej/,  5  Dec.  Rep.  SO,  1  Am.  L. 
Ree.  479.  See  also  Snacrr. 

If  any  right  of  action  exists  against  a 
bank  to  reeover  interest  upon  unlawful  de- 
poaits  made  therein  by  the  county  treasurer, 
such  right  of  action  is  barred  in  six  years 
if  it  does  not  appear  "from  the  petition  tliat 
the  state  has  any  substantial  interest  in 
the  amount  to  be  recovered:  State,  em  rel., 
V.  Bank,  7  O.  N.  P.  (N.S.)  43,  10  O.  D.  (N. 
P.)  82;  State,  e»  rel.,  v.  Kilgour,  8  0.  N. 
P.  (N.S.)  81,  19  O.  D.  (NJ.)  837. 


D.    Ububt  as  PBTAI.'R. 

Where  a  money  lendw  takes  from  the  bor- 
rower an  obligation  for  a  greater  amount 
tiian  the  money  lent  and  the  stipulated  In- 
terest, with  an  undoratanding  on  hia  part, 
to  receive  a  l«s  sum  in  diacharge  of  the 
obligation  If  punctually  paid,  chanoo?  may 
reline  againat  the  exeeas  aa  a  pcmaUy: 


firocfctcoy  v.  Clark,  6  O.  45,  I  Longsdorfs 
Notes.  821. 

E.  RniB  DC  EqnzTT. 

A  court  of  equity  will  not  relieve  against 
a  judgm»it,  on  the  ground  that  it  has  been 
taken  for  a  greater  rate  of  interest  than 
six  per  cent.,  where  the  defense  might  have 
been  made  at  law.  Nor  will  equity  aid,  un- 
less the  debtor  tender  the  amount  justly 
due  for  principal,  and  legal  interest,  or  show 
a  BuflScient  reason  for  not  "ifik'T'g  such 
tender:  Aoitu  v.  Scott,  13  O.  107,  I  Lcmga- 
dorfs  Notes,  626.  See  also  SMtoit  v.  QiU, 
11  O.  417,  I  Longsdorfs  Notes,  676. 

The  doctrine  that  a  party  seeking  affirma- 
tive relief  in  a  court  of  equity  against  a 
UBurioas  contract,  either  by  way  <rf  originnl 
or  cross-petition,  must  flnt  do  equity  1^ 
tendering  the  amount  due  exetnsive  of  ttie 
usury,  does  not  apply  to  a  defendant  acting 
strictly  on  the  defensive:  Bamh  t.  14 
0.  S.  200,  II  Longsdorfs  Notes,  64ff. 

Failure  to  interpose  the  defense  of  ttsnry 
in  an  action  at  law  Is  not  ground  for  relief 
in  equity:  Morgan  T.  England,  W.  112,  I 
Longsdorfs  Notes.  9. 

Equity  will  not  give  relief  to  sureties  in 
such  cases,  if  relief  would  not  have  been 
given  to  the  principal:  Bank  T.  fitooen^  6 
O.  S.  262,  n  Longsdorfs  Notes,  236. 

Chancery  will  not  relieve  against  usurious 
contracts  unless  the  law  declares  them  void 
or  imless  they  contain  a  penalty.  The  ran- 
edy  is  at  law:  Brookwa/g  v.  Clark,  6  O.  45, 
I  Longsdorfs  Notes,  321;  AoMt  T.  &o«^  13 
O.  107,  I  Longsdorfs  Notes,  626. 

A  note  for  a  debt  and  over  100  per  cent, 
into-est,  with  a  condition  that  it  eould  be 
discharged  for  a  less  sum  If  ponetualty  paid, 
will  be  relieved  against  aa  containing  • 
penalty:  BrocXwoy  T.  dark,  6  O.  46,  I 
Longsdorfs  Notes,  321. 

The  amount  equitably  due  must  be  ten- 
dered to  oijoin  a  judgmmt  at  law  for  usury : 
Shelton  V.  QiU,  11  O.  417,  I  Longadorfa 
Notes,  575;  Rain$  v.  Boott,  18  O.  107,  I 
Longsdorfs  Notes,  626. 

The  complainant  ahould  have  tendered  the 
amount  justly  due,  but  the  objection  not 
being  made  until  ajfter  hearing  will  n<^  be 
considered:  Broohtoay  T.  Clark,  6  0.  4C,  I 
Longsdorfs  Notea,  821. 

Though  the  ri^^t  to  have  uaniy  eradited 
ou  tile  debt  may  be  a  peraoowl  privltog^  yet 
where  equity  is  subjecting  a  mort^goi^ 
equity  of  rcdemptitm  to  pay  a  jndgnsBt  It 
can  not  decree  a  pi^cnt  of  the  nor^^^ 
disr^arding  usury:  Mattot^  v.  Enm^tng, 
17  O.  886,  I  Longsdorfs  Notea,  811.  Sas 
also  Cbeditob's  Bm. 
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pnrpoee,  to  require  the  facts  and  circum- 
stances relied  on  to  be  disclosed  in  the  plead- 
ing: Oebhart  v.  Borrelt,  9  O.  S.  4«l,  II 
LongBdorf  B  Kotes,  390. 

Where  the  owner  of  bonds  lends  them,  tiie 
borrower  to  pay  him  the  eoapons,  some  of 
which  ore  five  and  loine  six  per  cent,  and 
also  three  per  cent  on  the  par  value,  and 
this  maket  as  near  eight  per  cent,  as  is 
praeticablcv  though  a  fruetlon  over,  the  loan 
is  not  usurious:  Moitman  r.  Softttlfer,  5  Dec. 
404,  5  Am.  L.  Ree.  42S. 

A  dcMor  of  an  estate  allowed  usury  to 
the  executors,  and  in  paymmt  gave  his  notes 
to  a  legatee,  who  took  them  in  part  payment 
of  his  l^a^.  It  was  held  that  the  debtor 
could  not  plead  usury,  although  the  I^tee 
was  one  of  the  executors;  MeOog  v.  Strana^ 
than,  24  O.  8.  48«,  III  Longsdorfs  Notes, 
188. 

If  the  maker  of  a  nsnrioua  note  and  mort- 
gage induces  a  third  person  to  pay  them  in 
full  and  allow  them  to  stand  as  security  to 
him,  this  is  a  payment  and  he  can  not  plead 
usury:  Eutbert  v.  Ciat,  4  Dec.  Rep.  328, 
1  dev.  L.  Rep.  SIS,  7  Dee.  Rep.  946,  8  Bull. 
808. 


F.  SraqxAL  Cabib  in  Which  Ubust  Not 
Atailabue  as  DmNBE. 

Where  one  purchases  land  subject  to  a 
mortgage  lien,  and,  as  part  of  the  considera- 
tion, agrees  to  pay  the  mortgage  debt,  he 
can  not  defend  against  the  mortgage  on.  the 
ground  of  usury:  Cramer  v.  Lepper,  26  O. 
8.  69,  in  LongBdorfs  Notes,  285. 

O.  0.,  1 8794,  which  authorizes  a  railway 
company  to  borrow  mou^  at  a  rate  not  to 
eonced  wven  per  cent.,  and  O.  C.,  { 8797, 
whieh  anthorizea  a  railway  company  to  sell 
its  bwids  for  not  less  than  aerenty-flve  per 
cent,  of  their  par  value,  operate  to  repeal 
the  provisions  of  this  chapter,  as  applicable 
to  railway  cfmipanics:  Truat  Oo.  v.  Rmlwaif, 
93  Fed.  702,  12  O.  F.  D.  684. 

If  a  railway  company  enters  into  an  equip- 
ment contract,  whereby  it  agrees  to  pay  an 
amount  greater  than  the  agreed  value  of 
the  equipment  with  eight  per  cent,  interest 
thereon,  but  less  than  the  amount  which 
would  have  been  due  if  such  contract  had 
borne  seven  per  cent,  interest  and  had  been 
discounted  at  seventy-five  per  cent.,  such  con- 
tract is  not  usurious  by  virtue  of  €>.  C, 
Sfi87d4  and  8787:  Trust  Co.  X.  JtaUwev, 
93  Fed.  702,  12  O.  F.  D.  684. 

The  knowingly  taking  or  receiving  by  a 
national  bank  of  a  rate  of  interest  greater 
than  is  allowed  by  law  upon  a  loan  of  money, 
does  not  entitle  the  person  paying  the  same 
to  have  it  applied  as  a  payment  of  so  much 
of  the  principal,  in  an  action  brought  to 
recover  the  principal  debt  more  than  two 
years  after  such  payment  was  made.  The 
rights  and  liabilities  of  the  parties  in  such 
case  are  prescribed  in  the  national  bank  act, 
and  can  not  be  controlled  by  state  l^lsla- 
tlon:  Siglejf  v.  Bank,  26  0.  S.  75,  III  Longs- 
dorfs Notes,  287. 

The  discount  by  a  state  bank  of  a  bill  of 
esihange  payable  without  the-  State  of  Ohio, 
with  Imowledge  tiut  the  parties  thereto  do 
not  expect  to  pay  the  same  at  the  place  of 
payment  named,  but  with  the  bona  fide  ex- 
pectation tiiat  a  third  person,  for  whose 
accommodation  It  was  drawn,  irill  thus  pay 
It  for  the  drawer,  is  not  usurious  wl&ln 
the  meaning  of  |  6  of  the  act  of  March  18, 
1860  (8.  ft  a  160) :  Bamk  T.  Haynea,  23  0. 
S.  687,  in  Longsdorfs  Notes,  164. 

An  answer  stating  a  drfense  under  the  5th 
section  of  the  act  to  restrain  banks  from 
taking  usury,  whieh  omits  to  disclose  the 
faets  and  circumstances  showing  a  reason  to 
Mien  that  the  drawers  of  a  bill  of  exchange 
discounted  would  not  be  prepared  to  pay  the 
same  at  the  time  of  payment,  is  not  defec- 
ttVB  upon  general  demurrer.  If  the  pui^mse 
of  Jnstiee  should  so  require,  the  court  would 
have  a  diseretlon,  upon  a  motion  for  tlie 


G.    RXREWAL  AS  PaTHBNT. 

A  renewal  of  a  former  note  Is  not  a  pay* 
ment  thereof.  A  payment  of  usurious  inter- 
est upon  a  prior  noto  may  be  applied  to 
the  principal  of  one  of  the  subsequent  notes: 
Widdifield  v.  Ifuurance  Co.,  2  O.  N.  P.  167, 
3  O.  D.  (N.P.)  276. 

If  usurious  interest  has  been  paid,  and 
snbseguentty  a  new  noto  made  by  the  same 
maker  and  payable  to  the  same  payee  as  the 
original  note  is  ddivered  and  accepted  "in 
paymmt  of  said  former  notes  and  not  in 
renewal  thereof,"  this  Is  an  attempt  to  evade 
the  usury  laws;  and  in  an  action  upon  such 
new  note,  pigment  in  e»ess  of  the  legal 
rato  on  the  former  noto  may  be  applied  to 
the  payment  of  such  new  note:  Bardman  T. 
Wilton,  40  O.  8.  680,  IV  Longsdorfs  Notes. 
46. 

In  1860,  1870  and  1878,  A  loaned  money 
to  B,  taking  at  each  loan  a  prcHuissory  note 
tlierefOr,  the  note  for  the  loan  of  1870  em- 
bracing also,  the  amount  of  the  loan  of  1869, 
and  the  note  for  the  loan  of  1872  embracing, 
also,  the  amount  of  the  two  preoedlng  loans. 
In  each  of  the  notes  usurious  interest  was 
ino<Hrporated.  It  was  held  that  in  an  action 
to  foreclose  a  mortgage  given  to  secure  the 
payment  of  the  note  of  1872,  and  obtain  a 
sale  of  the  mortgaged  premises,  all  the  illegal 
interest  diould  he  deducted:  Seals  t.  tewU, 
48  0.  6.  220,  IV  Longsdorfs  Notes,  161. 

A  mortgage  which  was  given  to  secure 
prior  indc^tedoMS,  part  of  which  is  lawful 
and  part  of  which  eonsints  of  notes  which 
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bear  usurioua  interest,  was  held  to  be  valid 
as  to  such  debts  as  were  valid;  and  invalid 
only  as  to  such  debts  which  were  void  for 
want  of  capacity  on  the  part  of  the  bank  to 
enter  into  such  transactions;  Uorria  v.  Way, 
16  O.  469,  I  Longsdorfa  Notes,  776. 

If  a  note  upon  which  usurious  interest 
was  due  was  renewed  by  a  note,  the  principal 
of  which  included  the  usurious  interest  due 
upon  the  former  note,  such  consideration 
might  be  inquired  into,  in  an  action  upon 
such  second  note;  and  the  usurious  interest 
could  not  be  the  basis  of  recovery :  Baggs  v. 
Louderiback,  12  0.  1S3,  I  Longsdorra  Notes, 
601;  Rains  r.  Scott,  13  O.  107,  I  Longsdorfs 
Notes,  626;  Baporting  Co.  r.  Clark,  13  O.  1, 

1  Longsdorfs  Notes,  621 ;  Bmk  v.  Slemmona, 
34  O.  S.  142,  m  Longsdorfs  Notes,  704; 
Baker  v.  Jerome,  60  0.  S.  682,  IV  Longs- 
dorfs Notes,  522;  Bottenhom  T.  Oroten- 
kemper,  8  Dec.  Rep.  387,  7  Bull  271. 

A  debtor  of  an  estate,  in  settling  with  the 
executors,  allowed  usnrious  interest  on  his 
indebtedness.  In  payment  of  the  amount 
found  due,  be  ^ve  hii  notes  to  a  l^tee, 
who  accepted  them  in  part  payment  of  his 
legacy.  In  an  action  on  the  notes  thus  ^ven, 
the  debtor  can  not,  by  way  of  defense,  set 
up  the  usurious  interest  allowed  tbe  estate, 
although  the  legatee  was  one  of  the  executors 
with  whom  the  s^lement  was  made,  since 
such  note  is  given  on  a  new  consideration 
and  to  a  new  par^;  MoCoy  T.  Biranttthoin, 
24  0.  S.  486.  in  Longsdorfs  Notes.  188. 

If  a  maker  give  a  new  note  and  ti^e  up 
his  former  usurious  note  it  ia  a  renewal  and 
not  a  payment,  though  the  payee  refuses  to 
renew  and  only  agrees  to  a  loan.  The  facts, 
and  not  what  the  parties  call  it,  determines: 
Bank  r.  filemnums,  34  O.  B.  142,  IIT  Longs- 
dorfs Notes,  704. 

A  payment  and  reloan,  if  a  device,  will  not 
relieve  the  reloan  of  prior  setoff  for  prior 
usury :  MaXlon  V.  JfufMon,  12  Dec.  Rep.  348, 

2  H.  97. 

Where  the  owner  of  a  usurious  note  dies 
leaving  his  widow  as  sole  heir,  and  she  set- 
tles the  estate  without  an  administrator,  and 
procures  the  debtor  to  give  her  new  note  for 
his  debt  and  usurious  debt  due  thereon  as  a 
renewal,  she  giving  no  new  consideration,  the 
defense  of  usury  is  maintainable.  Had  an 
administrator  receipted  to  the  maker  for  the 
amount  of  the  debt  and  taken  the  widow's 
receipt  for  the  proceeds  as  part  of  her  dis- 
tributive share  while  the  notes  were  drawn 
to  her  the  debt  to  the  estate  would  have  been 
extinguished.  But  as  she  acted  for  the  es- 
tate, taking  the  notes  in  renewal,  the  mnker 
has  the  right  against  her  that  he  would 
have  against  the  intestate  or  his  representa- 
tive: ran  Suedal  v.  Potterf,  41  0.  S.  677, 
IV  Longsdorfs  Notes,  82. 


After  a  loan  of  money  on  open  accoont  at 
usurious  interest  by  a  treasurer  of  a  church 
a  succeeding  treasurer  took  notes  at  eight 
per  cmt.  for  the  principal  and  interest.  It 
was  held  to  be  not  a  new  transaction,  but  a 
renewal,  and  the  usury  must  be  deducted, 
and  only  six  per  cent  allowed:  Botienhorn 
v.  Orotetikemper,  8  Dec.  Rep.  387,  7  BulL 
271. 

Where  interest  is  paid  at  the  rate  of  sixty 
per  cent.,  and  then  at  the  lender's  request 
the  borrower  renews  the  note  and  mortgage, 
but  to  another  person,  and  after  paying  the 
latter  at  tbe  rate  of  sixty  per  cent,  again 
renews  to  a  third  person,  but  at  the  former 
lender's  request,  the  court  will  deem  the  lend- 
ers to  be  co-conspirators,  and  the  transac- 
tion as  a  single  one,  and,  the  defendants 
being  nonresident  or  insolvent,  will  enjoin 
collection:  Conover  v.  LeRoy,  g  O.  D.  (N.P.) 
102,  32  BuU.  157. 

A  renewal  by  note  of  a  different  maker,  as 
where  a  surety  gives  his  own  note  to  obtain 
time,  is  not  payment,  but  still  open  to  the 
defense  of  usury.  So  where  the  surety  takes 
a  mortgage  from  the  debtor  and  assumes  the 
usurious  debts:  Riddle  v.  Oanhy,  2  Dee.  Rep. 
586,  4  W.  L.  M.  124. 

Where  a  firm  of  four  persons  owed  two 
usurious  debts  to  one  bank  and  one  to  an- 
other bank,  and  by  agreemrat  of  all  the  notes 
were  all  cancelled  and  the  debts  divided  up 
among  the  debtors,  so  that  each  should  owe 
a  certain  amount  in  severalty,  and  each  gave 
his  separate  note  and  mortgage  for  his  part, 
bearing  six  per  cent,  interest.  It  was  held 
to  be  not  a  renewal  of  the  usurious  debt  bat 
a  payment  of  it,  and  the  original  usury  did 
not  affect  the  new  notes  and  mortgages: 
Skinkle  T.  Bank,  22  O.  8.  616,  III  Longs' 
dorfs  Notes,  08. 

Where  on  matnrily  of  a  usnrious  note  a 
new  note  was  given,  and  this  was  done  lor 
seroral  years,  tibe  lender  giving  his  ehedc  on 
each  occasion  a  day  or  two  after  the  new 
note,  and  never  using  the  borrower's  ehedc 
until  he  bad  given  the  borrower  a  cheek  for 
a  like  amount,  and  no  maturing  note  was 
paid  until  a  new  note  was  given  and  tiia 
lender's  cheek  ddivered,  it  was  hdd  that 
tbe  series  were  all  mewals,  and  the  usury 
frmn  the  be^nning  could  be  credited  on  the 
last  note:  Widd^tHi  t.  Intwnmce  Co^  2  0. 
N.  P.  167,  8  O.  D.  (NJ.)  876. 

H.    COKPUTATIOir  <V  iRTBiaT. 

If  a  partial  payment  is  made  on  an  in- 
terest-bearing debt,  it  is  to  be  applied  first 
to  the  discharge  of  the  interest.  Tf  the  pay- 
ment exceeds  the  amount  of  interest  then 
due,  the  excess  over  such  interest  is  to  be 
applied  to  the  reduction  of  the  principal: 
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Hammer  v.  NeviU,  W.  169,  I  Lcrngsdorfa 
Notes,  16. 

A  partial  payment  upon  a*  note  which  is 
to  be  paid  on  or  before  a  certain  day,  which 
payment  is  made  before  the  day  thus  desig- 
nated, iB  to  b«  applied  first  to  discharge  the 
interest;  and  any  excess  over  the  interest 
due  at  the  date  of  payment  is  to  be  applied 
to  the  reduction  of  the  principal:  Exporting 
Co.  T.  Bank,  6  O.  260,  I  Lon^orf's  Notes, 
879. 

Where  interest  is  payable  annually,  or  at 
other  stated  periods,  it  bears  simple  interest 
from  tlie  time  it  falls  due  till  paid;  and 
payments  are  to  be  applied,  first,  in  satis- 
faction of  the  interest  due  upon  interest; 
secondly,  in  satisfactitm  of  interest  due  upon 
the  principal;  and,  thirdly,  in  satisfaction 
of  the  principal;  but  in  no  case  will  the  in- 
terest upon  interest  be  made  to  hear  interest: 
Anketel  t.  Converse,  17  O.  S.  11,  II  Longs- 
dorfs  Notes,  810. 

Unless  an  instrument  provides  for  the  pay- 
ment of  interest  annually,  interest  can  not 
be  computed  with  annual  rests;  Hunter  v. 
Foil,  14  O.  C.  C.  425,  6  0.  C.  D.  366. 

An  agreement  to  pay  interest  upon  inter- 
est after  the  interest  has  accrued  in  not 
usurious:  Fobeg  t.  Cantfield,  3  O.  17, 1  Longs- 
dorfa  Notes,  144. 

An  i^reement,  after  interest  is  due,  to 
turn  it  into  principal,  is  valid;  Watkinaon 
r.  Root,  4  O.  373,  I  Longsdorf's  Notes,  220. 

An  action  will  lie  to  recover  interest  due, 
and  in  such  action  interest  may  he  recovered 
upon  the  interest  after  it  becomes  due:  Wat- 
kiwon  T.  Root,  4  O.  873,  I  Longsdorf's 
Notes,  229. 

Under  a  contract  for  the  payment  of  in- 
terest at  a  specified  rate  annually,  upon 
default  of  payment,  interest  on  the  interest 
will  be  computed  at  six  per  cent:  Cramer  v. 
Lepper,  26  O.  B.  SO,  III  Longsdorf  s  Notes, 
285. 

Interest  from  and  after  maturity  may  be 
allowed  on  items  of  wages  or  salary,  pay- 
able monthly.  But  in  computing  interest  on 
unsettled  demands,  it  is  error  to  make  annual 
rests,  and  having  found  the  balance  (includ- 
ing interest)  then  due,  to  carr>-  the  same 
principal  into  subsequent  statements,  and  al- 
low interest  thereon  to  the  party  in  whose 
favor  such  balance  was  found:  Coal  <£  Oil 
Co»  V.  Tomer,  22  0.  S.  372,  III  Longsdorf's 
Notes,  82. 

A  bequest  to  one  not  a  blood  relative  of 
the  decedent  of  the  income  from  certain 
securities  for  life,  constitutes  a  life  estate 
in  said  securities;  and  the  amount  of  col- 
lateral inheritance  tax  due  on  such  a  bequest 
is  determinable  by  the  actuaries'  combined 
experience  tables  and  five  per  cent,  compound 


interest:  In  ro  Estate  of  Wolf,  48  Bull  211. 
See  also  Taxaiion. 

A  note  for  a  year  "at  ten  per  cent,  annually" 
does  not  mean  annual  interest,  but  only 
states  the  rate;  hence,  inserting  the  word 
"paid"  before  "annually"  is  a  material  alter- 
ation, and  releases  a  surety  if  done  without 
his  assent  and  with  the  holder's  assent:  Pat- 
terson  v.  McNeely,  16  O.  S.  348,  II  Longs- 
dorrs  Notes,  781.    See  also  Altebatioit  of 

IrfSTEDMKNTS. 

A  subsequent  buyer  of  land  is  not  released 
from  a  mortgage  on  it  by  an  increase  of  the 
rate  of  interest:  Btanbery  v.  O'Xeil,  0  Dec. 
Bep.  238,  11  Bull.  260. 

A  stipulation  in  a  corporation  mortgage 
securing  its  bonds,  that,  on  default  of  one, 
all  should  fall  due,  is  valid  to  authorize 
immediate  foreclosure.  Interest  after  such 
precipitated  maturity  runs  at  the  contract 
rate,  and  is  not  cut  down  to  six  per  cent; 
Hotel  Co.  T.  Trust  Co.,  11  Dec  Rep.  259, 
25  BulL  876  [affirmed,  without  opinion, 
by  supreme  court.  Hotel  Co.  v.  Trust  Co., 
25  Bull.  205].   See  also  NiSOTtABLE  Irstru- 

ICENTB. 

Where  a  guardian  has  sold  real  estate  and 
defaulted  as  to  the  proceeds  and  died,  in  an 
action  against  his  bondsmen,  interest  should 
be  calculated  upon  the  amount  realized  on 
the  sale  with  annual  rests  to  his  death  and 
thereafter  at  simple  interest  without  such 
rests  to  the  di^  of  the  judgment:  Swisher 
V.  McWhinneg,  64  O.  S.  344,  IV  Longsdorfs 
Notes,  872.   See  also  Ouahnan  and  Wabd. 

Interest  payable  out  of  net  earnings  is 
cumulative,  and  the  deficiency  of  one  year  is 
to  be  made  up  out  of  future  surplus  net 
earnings.  This  right  is  enforcihle  by  in- 
junction against  diversion  of  the  surplus,  and 
some  bondholders  may  sue  for  all;  Railroad 
Co.  V.  Bhoemaker,  3  O,  C.  C.  478,  2  O.  C. 
D.  270  [affirming.  Shoemaker  t.  RaUroad 
Co.,  10  Dee.  Rep.  12,  18  BulL  43]. 

The  bonds  are  to  be  construed  in  connec- 
tion with  the  trust  deed  securing  them: 
RaUroad  Co.  v.  Bhoemaker,  3  O.  C.  C.  473, 
2  O.  C.  D.  270  [affirming,  Bhoemaker  v.  Rail- 
road Co.,  10  Dec.  Rep.  12,  18  Bull.  43].  See 
also  Bom>B,  VtmatmASLE. 

I.   Application  of  Payments. 

Where  interest  is  payable  annually,  or  at 
other  stated  periods,  it  bears  simple  interest 
from  the  time  it  falls  due  till  paid;  and 
payments  are  to  be  applied,  first,  in  satisfac- 
tion of  the  interest  due  upon  interest;  sec- 
ondly, in  satisfaction  of  interest  due  upon 
the  principal;  and,  thirdly,  in  satisfaction  of 
the  principal;  but  in  no  case  will  the  interest 
upon  interest  be  made  to  bear  interest: 
Anketel  v.  Converse,  17  O.  S.  11,  IT  Txtngs- 
dorf  s  Notes,  810. 
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Ibterest  from  and  after  maturity  may  be 
allowed  on  items  of  wages  or  salary,  pay- 
able monthly.  But  in  computing  interest  on 
unsettled  demands,  it  is  error  to  make  an- 
nual rests,  and  having  found  the  balance  ( in- 
cluding interest)  then  due,  to  carry  the  same 
M  principal  in  subsequent  statements,  and 
allow  interest  thereon  to  the  party  in  whose 
favor  such  balance  was  found:  Coal  d  Oil 
Co.  V.  Venter,  22  0.  S.  372,  III  Longsdorf'a 
Notes,  82. 

Interest  is  not  to  be  compounded  in  the 
absence  of  specific  agreement  therefor ;  Miami 
importing  Oo.  v.  Bank,  6  O.  260,  I  Tjongs- 
dorfs  Notes,  279. 

^^meiito  made  upon  a  debt  whieh  is  not 
due  and  payable  should  be  applied  to  dis- 
eharge  the  principal,  and  such  proportion  of 
interest  aa  has  accrued  upon  the  principal 
thus  extinguished:  Miami  BaporHng  Co.  v. 
Bank,  6  O.  260,  I  Longsdorfs  Notes.  270. 

An  agreement  to  pay  interest  upon  inter- 
est, after  the  interest  has  accrued  is  not 
usurious:  Fobes  v.  Cantfield,  3  0.  17,  I 
Longsdorfs  Notes,  144. 

If  usurious  interest  has  been  paid,  the 
essesB  over  the  legal  rate  of  interest  is  to 
be  applied  on  the  principal:  Metzger  v. 
Wiechtr*,  7  Dec.  Bep.  642  (Ham.  Dist. 
Court).  4  Bnll.  540. 

If  interest  has  been  paid  in  excess  of  the 
1^1  rate,  such  excess  is  to  be  applied  on 
the  principal:  Widdifield  v.  Insurance  Co., 
2  0.  N.  P.  167,  3  O.  D.  (N.P.)  276. 

If  notes  on  their  face  draw  eight  per  cent, 
interest  only,  but  by  a  collateral  agreement 
ten  per  cent,  interest  is  to  be  paid,  ami  such 
rate  of  interest  is  in  fact  paid,  the  excess 
over  eight  per  cent,  is  to  be  applied  to  the 
principal:  Softer  v.  Jerome,  SO  0.  R.  682, 
IV  Longsdorfs  Notes,  622. 

Where  a  loan  is  usurious  the  borrower 
may  waive  the  forfeiture  and  insist  upon 
the  excess  of  interest  being  applied  to  the 
payment  of  the  lawful  interest:  Lockioood 
V.  Mitchell,  7  O.  8.  387,  II  longsdorfs 
Notes,  309. 

If  a  note  is  allowed  to  run  after  maturity, 
but  no  binding  agreement  for  an  extension 
of  time  is  given,  the  payments  thereon  at 
the  rate  of  ten  per  cent,  in  pursuance  of 
such  contract  are  proper,  while  the  statute 
in  force  permits  interest  at  the  rate  of  ten 
per  cent.;  but  on  the  repeal  of  such  statute, 
such  payments  made  thereafter  arc  to  be  ap- 
plied to  the  interest  computed  at  the  rate 
of  six  per  cent.;  and  the  excess  thereover 
to  the  principal:  Andretcs  v.  CampbeU,  36  0. 
S.  361,  III  Longsdorf'a  Notes,  839. 

The  legal  way  is  to  apply  payments  first 
to  interest  to  that  date  and  the  balance  to 
the  principal,  or  if  not  enough  to  ]iay  inter- 
est due  to  apply  it  to  the  intrrent  pry  lanlo/ 


otherwise  a  compounding  of  interest  might 
result:  Hammer  v.  Kevill,  W.  169,  I  Longs- 
dorfs Notes,  16. 

Payments  on  a  usurious  note  to  a  national 
bank  must  be  credited  on  the  principal: 
Bank  v.  Slemmont,  34  O.  S.  142,  III  LongB- 
dorfa  Notes,  704. 


J.  Bona  Fide  IifDOBSEE. 

Wbm  n  note  or  bill  is  an  existing  security 
in  the  hands  of  tiie  ludder,  the  nsniy  egEaet«d 
by  the  bank  in  its  aoquisition,  is  not  avail- 
able, by  way  of  def^o,  to  the  antecedent 
parties.  Tlieir  rl^ti  and  liabilities  are  not 
affcetad  by  the  mrarions  character  of  a  trans- 
action  in  which  they  did  not  participate. 
The  pnrty  with  whran  the  bank  had  the  usnr- 
ioos  trauaetion  is  the  party  to  whom,  under 
the  nati<mal  banking  act,  the  forfeiture  of 
interest  is  to  be  adjudged;  and  who,  in  case 
the  interest  has  been  paid,  is  authorised  to 
recover  back  twiee  the  amount:  Bmith  t. 
Bank,  26  O.  8.  141,  m  Longsdorfs  Notes. 
292. 

A  bona  fide  holder  of  a  negotiable  instou- 
ment  who  acquired  the  same  before  maturity, 
without  notice  of  usury,  can  not  be  affected 
by  the  fact  that  such  contract  is  usurious: 
Dunkle  v.  Beniek,  6  O.  S.  527,  11  Longsdorfs 
Notes,  256. 

In  an  action  by  the  maker  of  a  negotiable 
promissory  note  against  the  payee,  under  the 
sUtute  of  January  12,  1844  (S.  &.  C.  744), 
to  recover  the  amount  of  usurious  interest 
thereon  paid  to  an  indorsee,  it  must  be 
averred  hi  the  plaintiff's  petition  that  the 
holder  was  a  "bona  fide  indorsee,"  and  that 
the  note  was  "purchased"  for  a  valuable 
consideration,  and  it  is  not  sufficient  merely 
to  aver  that  the  note  was  indorsed  before 
due  and  without  notice  of  the  usury:  Dunn 
V.  Moore,  26  O.  8.  641,  III  Longsdorfs  Notes, 
336. 

Under  the  act  of  February  18,  1848  {S.  ft 
C.  744),  all  payments  of  usurious  interest 
are  to  be  taken  as  payments  on  account  of 
the  principal;  and  where  the  sureties  on  a 
negotiable  promissory  note,  ^ven  by  way  of 
renewal  for  money  previously  loaned,  have 
been  compelled  to  pay  such  note  to  an  in- 
dorsee, who  purchased  the  same  bona  fide 
before  due,  they  may,  under  the  statute,  re- 
cover from  the  payee  the  amount  of  usury, 
exacted  by  him  from  their  principal,  which 
they  have  been  so  compelled  to  pay  to  the 
holder  by  reason  of  the  indorsouent  of  the 
note:  Koch  v.  Block,  20  0.  S.  665,  III  Longs- 
dorfs Notes,  498. 

A  board  of  education,  under  the  provisions 
of  the  act  of  March  13,  1868  (S.  ft  S.  710), 
authorizing  it  to  Iwrrow  money  to  pay  ex- 
isting indebtedness,  by  the  issue  and  safe 
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of  bonds  bearing  interest  at  a  rate  not  ex- 
ceeding eight  per  cent,  per  annum  payable 
aemi-annuiUly,  agreed  to  borrow  a  sum  of 
money  at  an  aggr^te  rate  of  interest  of 
fifteen  per  i»nt.  in  manner  following:  For 
the  amount  so  to  be  borrowed  bonds  were 
to  be  Issued,  bearing  the  authorized  rate  of 
interest,  and  for  the  excess  of  interest  orders 
on  the  treasury  were  to  be  issued  payable 
at  the  same  time  as  the  legal  interest.  The 
bonds  were  regularly  issued,  bearing  eight 
per  emt.  InteraBt,  and  sold  at  par,  and  the 
mon^  was  received  and  used  as  authorized. 
For  the  excess  of  interest  orders  on  the  treas- 
ury were  at  the  swne  time  issued  and  deliv- 
ered to  the  purchaser,  as  agreed  to  by  the 
parties,  but  were  never  presented  for  payment, 
and  after  their  maturity  he  offered  to  return 
them  for  cancellation.  It  was  held  that  this 
agreement  to  pay  eraess  of  interest  is  void, 
and  having  never  been  executed  in  whole  or 
in  part,  will  not  avoid  a  recovery  on  the 
bonds.  The  tact  that  such  agreement  for 
unlawful  interest  was  made,  does  not  make 
the  purchaser  chargeable  with  notice  of  prior 
fraudulent  practices  of  members  of  the  board 
in  incurring  the  debt  for  the  payment  of 
which  the  money  was  borrowed,  which  had 
no  connection  with  the  sale  of  the  bonds,  and 
of  which  ttie  purchaser  had  no  knowledge: 
State,  em  rel.,  v.  Board  0/  Ed^tcatim,  35  0. 
8.  6I9;  III  Longsdorfs  Notes,  804. 

The  tona  fide  holder  of  a  negotiable  in- 
strument talces  such  note  free  from  defense 
of  usury ;  but  such  defense  may  be  interposed 
as  against  a  chattel  mortgage  which  is  given 
to  secure  such  note:  Gates  v.  Banking  (C  Stor- 
age Oo^tiO.  C  0.  724,  11  O.  C.  D.  721. 

K.   Rights  Uitoeb  Fobhkb  Statute. 

Prior  to  the  enactment  of  a  statute  which 
provided  specifically  for  the  recovery  of  usur- 
ious interest  (act  of  February  18,  1848; 
46  V.  55),  payment  of  usurious  interest  was 
r^rded  as  prima  facie  at  least  voluntary; 
hence  recovery  thereof  was  not  allowed: 
Shelton  v.  Gill,  11  O.  417,  T  Longsdorfs 
Notes,  676 ;  Bank  v.  Reed,  1 1  O.  4f)8, 1  Longs- 
dorfs Notes,  689;  Spalding  v.  Bank,  12  0. 
64,  I  Longsdorfs  Notes,  619;  Rains  v.  Scott, 
13  O.  107,  I  Longsdorfs  Notes.  626. 

The  9th  section  of  the  act  of  February  24, 
1848  <46  T.  91),  suspended  the  right  to 
make  tiie  defense,  of  usury;  but  allowed  an 
action  against  the  bank  to  recover  the  money 
for  the  use  of  schools.  The  repeal  of  this 
law  in  1860  restored  the  right  to  defend. 
The  law  of  1848  only  operated  upon  the  rem- 
edy, still  leaving  the  contract  void  and  ex- 
pressfy  forfeited;  and  consequently  its  sub- 
sequent rqwal,  and  the  revival  of  the  right 
to  defend  did  not  in  any  manner  affect  or 


impair  any  provision  of  a  valid  contract: 
Bank  T.  RusmU,  I  O.  R.  313.  I  Longsdorfs 
Notes,  984. 

A  former  act  passed  March  19,  1850,  re- 
strained banks  from  taking  usury:  State  v. 
Gibhs,  7  O.  N,  P.  (N.S.)  346,  18  0.  D.  (N. 
P.)  694. 

XVI.  PARTIES. 

The  assignee  in  bankruptcy  of  the  payer 
of  usurious  interest  to  a  national  bank  is  his 
'legal  representative,"  entitled  to  bring  the 
action  to  recover  twice  the  interest:  Bank  v. 
Trimble,  40  0.  B.  629,  IV  Longsdorfs  Notes, 
44. 

A  receiver  of  a  payee  of  usurious  interest 
to  a  national  bank  is  his  "legal  representa- 
tive," entitled  to  bring  the  action  to  recover 
twice  the  interest;  Barbour  v.  Bank,  45  O. 
S.  133,  IV  Longsdorfs  Notes,  263. 

{N.  B.  The  supreme  court  in  1882  in  Bar- 
net  V.  First  National  Bank,  8  Bull.  221,  had 
held  that  an  assignee  for  creditors  was  not 
such  "legal  representation."  but  the  ease 
never  was  put  in  the  reports.) 

A  person  taking  the  benefit  of  a  trust  can 
not  deny  the  legality  of  its  other  objects. 
Thus,  if  a  debtor  mortgages  property  to  a 
trustee  to  secure  a  creditor  and  sureties  on 
the  debt,  and  the  sureties  buy  the  property 
from  the  trustee,  they  can  not  set  up  usury 
against  the  creditor:  Busby  v.  Fmn,  1  O.  8. 
409,  I  Longsdorfs  Notes,  902. 

A  purchaser  of  land  assuming  a  mortgage 
as  part  of  the  consideration  can  not  set  up 
usury  in  it:  Cramer  v.  Lepper,  26  O.  8.  59, 
III  Longsdorfs  Notes,  285. 

An  assignee  of  the  equity  of  redemption 
eo  nomine,  can  not  set  up  usury  in  it,  for 
this  is  equivalent  to  assuming  the  mortgage: 
Bank  v.  Bell,  14  O.  S.  200,  11  Longsdorfs 
Notes,  646. 

Contra  of  a  buyer  who  only  agreed  to  pay 
what  was  due  on  it:  Dickson  v.  Vail,  13  Dec. 
Rep.  794,  2  C.  S.  C.  R.  103. 

A  joint  debtor  assuming  his  codebtor's 
share  of  the  debt  may  set  up  usury.  Thus, 
where  A,  B  and  C,  partners,  gave  a  usurious 
note  secured  by  mortgage,  and  A  conveyed  to 
B  and  C,  who  assumed  the  debts.  It  was 
held  that  B  and  C  could  plead  usury  in  a 
foreclosure  of  the  mortgage,  and  so  could 
th«r  assignee  in  bankruptcy,  though  they 
reported  the  deht  at  its  full  amount:  Beals 
V.  Lewie,  48  O.  8.  220,  IV  Longsdorfs  Notes, 
161. 

As  a  firm  succeeding  another  firm  and  as- 
suming its  debts,  including  n  mortgage,  can 
not  set  up  usury  in  the  mortgage,  neither 
can  its  assignee  for  creditors:  Jfor;  v.  Felda- 
icich,  7  Dec.  Rep.  601,  3  Bull  557. 

A  buyer  of  land  which  is  subject  to  a 
mortgage  can  set  up  usury  to  deiFeat  fore- 
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closure  of  the  mortgage,  and  so  can  the  hcne- 
flciaries  of  an  assignment  for  creditors  by 
the  mortgagor  if  the  assignee  has  failed  to 
do  so  for  them,  and  it  is  not  a  misjoinder 
to  let  them  in  as  defendants  in  foreclosure, 
joining  in  an  answer  of  bucIi  defense:  Bank 
T.  Bett,  14  O.  S.  200,  II  Lo-^Rsdo-fs  Xotcp, 
646. 

Usury  in  a  judgment  on  a  note  and  decree 
of  foreclosure  of  the  mortgage  may  be  set 
up  in  the  distribution  by  one  who  got  judg- 
ment pendente  lite,  and  became  party  on  his 
own  motion.  His  Judgment  ia  a  lien,  though 
pendente  lite,  and  the  doctrine  of  res  judicata 
i«  not  violated.  The  former  decree  is  not 
touched,  but  only  the  applica-tion  of  the  fund 
to  it  affected:  Brooke  v.  Morris,  13  Dec.  Rep. 
1050,  2  C.  8.  C.  R.  528. 

Where  a  bank  discounts  n^tiable  papers 
at  a  usurious  rate,  such  usury  will  not  avail 
the  antecedent  parties.  Only  the  party  with 
whom  the  transaction  was  can  claim  for- 
feiture of  interest  or  recover  double  interest : 
Smith  V.  Bank,  26  O.  S.  141.  Ill  Longsdorf's 
Notes,  292. 

But  semble  not  if  the  antecedent  parties 
were  the  real  borrowers  and  the  last  party 
merely  an  accommodation  party:  Hade  v. 
McVay,  31  O.  S.  231,  III  Ixjngsdorfs  Notes, 
570. 

A  mortgagee  not  made  party  to  a  fore- 
closure, but  consenting  to  judgment  and  sale 
to  save  the  delay  of  making  him  a  party  on 
condition  the  sale  is  delayed  three  months, 
can  not  come  in  after  sale  and  set  up  usury: 
Bigge  v.  Wtdbert,  7  Dec.  Rep.  306,  2  Bull.  95. 

One  made  party  to  a  foreclosure  as  having 
an  interest,  who  lets  judgment  go  by  default, 
can  not  file  a  petition  in  error  on  the  ground 
of  usury,  for  his  default  admits  he  has  no 
interest;  hence,  he  appears  as  a  mere  volun- 
teer: Eubbell  V.  Mansfield,  5  Dec.  Rep.  329, 
4  Am.  L.  Rec.  819. 

A  prosecuting  attorney  has  a  right  to 
bring  an  action  in  the  name  of  the  state 
against  a  bank  to  recover  inter»t  due  upon 
money  which  wae  illegally  deposited  in  such 
bank  by  the  counfy  treasurer,  assuming  that 
Bueh  right  of  action  existed  in  any  person: 
Btate,  ea  reL,  r.  Kilgour,  8  0.  N.  P.  (N.S.) 
81,  19  O.  D.  (NJ.)  837. 

A  chattel  mortgage  is  a  chose  in  action 
and  Is  not  n^^tiable  paper,  and  does  not  so 
mdhere  to  the  notes  which  it  secures  as  to 
become  transferred  with  them  bo  as  to  cut 
off  equities  of  tiie  mortgagor.  Therefore  the 
mortgagor  hai  the  right  to  set  up  usury 
against  the  assignee  of  a  chattel  mortgage, 
the  notes  not  being  sued  upon,  notwithstand- 
ing the  mortgage  was  transferred  before  due, 
and  without  notice  of  usurv:  dates  v.  Bank' 
ing  Co.,  22  O.  C.  C.  724,  11  O.  C.  D.  721. 
See  also  Chattel  Movtqaqes. 


An  insane  mortgagor  is  not  bound  by  an 
agreement  made  for  him  by  unauthorized 
persons  before  decree  of  foreclosure,  that  the 
buyer  shall  hold  the  land  in  trust  to  sell 
and  pay  off  the  debt.  Nor  is  he  bound  by 
the  decree  which  formed  part  of  it.  Tne 
decree  may  be  operative  as  to  third  persona, 
but  the  buyer's  title  is  in  trust:  Lockwood 
V.  Mitchell,  7  O.  8.  387>  II  LongsdorPs  Notes, 
309.  See  also  Inbane,  Ihbeciues  and  Idiots. 

XVII.  PLEADING. 

Citizens  of  different  states  may  contract 
with  reference  to  the  interest  laws  of  either. 
If  they  make  no  selection  in  express  terms 
the  court  will  determine  from  the  evidence 
and  circumstances  which  code  of  laws  was 
intended:  Demland  v.  Savings  <£  Loan  Co^ 
20  0.  C.  C.  223,  11  0.  C.  D.  249. 

An  averment  that  the  original  loan  was 
renewed  several  times,  and  after  payments 
of  usury  a  final  settlement  and  payment  was 
agreed  on,  but  the  debtor  not  being  ready 
to  pay,  gave  the  note  in  payment  and  not 
as  a  renewal,  is  demurrable.  It  shows  no 
complete  settlement,  barring  a  deduction  of 
usury,  but  a  mere  evasion  of  the  law:  Hard- 
man  V.  Wilson.  40  O.  S.  630,  IV  Longsdorra 
Notes,  4S. 

Voluntary  payment  of  tiie  balance  found 
due,  after  exhausting  mortgage  security,  does 
not  waive  th^  right  to  open  the  judgment 
because  rendered  on  service  by  publication 
only,  6.  C,  1 11S32,  altiiou^  the  defense  is 
usury  in  the  debt,  for  that  part  of  the  pay- 
ment made  by  sale  was  not  voluntary;  Rob- 
erts V.  Price,  2  Dec.  R^.  681,  4  W.  L.  M. 
581. 

Interest  can  not  be  recovered  where  the 
petition  does  not  pray  for  it :  Berger  V.  Bank, 
5  O.  N.  P.  176,  5  O.  D.  (N.P.)  277. 

Usury  must  be  pleaded  unless  it  appears 
in  the  contract  sued  on:  Insurance  Co.  t. 
Morroio,  16  O.  C.  C.  361,  8  O.  C.  D.  419 
[appeal  from  Insurance  Co.  v.  Morroto,  7  O. 
D,  (N.P.)  118;  affirmed,  without  opinion, 
Morrow  v.  /n««nincc  Co.,  61  O.  S.  661]. 

A  petition  by  i^e  maker  of  a  negotiable 
note  to  recover  from  the  payee  usury  paid  to 
an  indorsee  under  Q.  C,  1 8307,  must  aver 
that  the  holder  was  a  "bona  fide^  indorsee 
and  "purchased"  the  note  for  a  valuable  con- 
sideration, merely  stating  that  it  was  in- 
dorsed before  due  and  without  notice  of  the 
usury  is  not  sufficient:  Dunn  v.  Moore,  26  O. 
S.  641,  ni  Longsdorfs  Notes,  336. 

The  two  years  within  which  an  action  for 
double  the  interest  paid  to  a  national  bank 
can  be  brought  (R.  8.  of  U.  8.,  f  6198),  be- 
gins to  run  from  the  day  on  which  the  inter- 
est that  included  usury  was  actually  p«id: 
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Bank  r.  Trimble,  40  0.  S.  680,  IV  Longs- 
dorf'B  Kotea.  44. 

If  a  demand  is  barred  by  limitations  it  Ib 
also  barred  as  a  set-off.  Thus  tbe  rigbt  to 
reoorer  nsnry  paid  to  a  national  bank  within 
two  years  being  barred  can  not  be  offset 
againat  fhe  bank's  claim  on  a  new  loan  after 
paymoit  of  the  usnrtous  loan:  Shinkle  v. 
Bakk,  22  O.  S.  S16,  HI  Longadorfs  Notes. 
ftS. 

A  borrower  from  ft  national  bank  who 
pays  nsnrions  interest  can  not,  after  two 
years,  have  the  payment  credited  on  the 
prinoipaL  Nor  erm  the  excess  OTcr  six  per 
cent.,  for  congress  having  prescribed  the  rale, 
the  state  oan  not  legislate  on  the  subject: 
Higley  T.  Bat^  26  O.  S.  75,  m  Longsdorf's 
Notes.  287. 

Usnry  can  only  be  the  subject  of  a  separate 
action  as  distinguidied  from  set-off  where 
the  debtor  has  been  compelled  to  pay  a  bona 
fide  bolder  of  the  nHurious  paper;  Alallon  y. 
MuMon,  12  Dec.  Rep.  348,  2  H.  07. 

W  borrowed  money,  gave  an  eight  per  cent, 
note  secured  by  mortgage  and  side  notes  for 
nsarious  interest.  W  then  sold  to  B,  who 
agreed  to  pay  the  notes  and  mortgage  as 
part  of  the  consideration,  and  gave  a  mort- 
age on  the  same  property  to  secure  the  agree- 
ment. 6  then  sold  to  J  and  agreed  to  pay 
off  the  incumbrances.  It  was  held  on  fore- 
closnre  of  the  mortgage  J  could  not  plead 
usury;  Jones  v.  Insurance  Co.,  40  O.  S.  583, 
IV  Longsdorf's  Notes,  43. 

A  having  made  a  note  and  mortgage  to 
B  to  secure  usurious  debts,  sold  the  land 
to  0,  who  agreed  with  A  and  C  to  pay  the 
mortgage.  A  then  filed  suit  against  B  and  C 
to  have  the  usury  deducted  and  charged  in 
his  favor  against  the  land.  It  was  held  th»t 
a  vendor's  lien  could  not  exist  because  the 
conduct  of  the  parties  showed  a  contrary 
intention,  C's  promise  to  settle  with  B  hav- 
ing been  accepted  by  A,  and  B  having  ac- 
quired a  right  to  assert  his  claim  in  full  by 
C's  promise,  and  A  'could  not  revoke  his 
arrangement  with  C  and  make  him  a  trustee: 
Butler  V.  Creager,  2  O.  C.  C.  542,  1  O.  C. 
J>.  632  [affirmed,  without  opinion,  Butler  v. 
Oreagw,  24  Bull.  370]. 

An  answer  in  foreclosure  of  one  averred 
to  have  an  interest,  merely  setting  up  usury 
in  the  plaintiff's  demand,  without  showing 
any  interest  in  himself,  is  demurrable:  Btraas 
y.  Bindery  4  Dec  Sep.  216,  1  Clev.  L.  Rep. 
128. 

A  director  who  borroira  of  a  national  bank 
a  greata-  amount  and  at  greater  interest  than 
the  law  allows  Is  not  estopped  to  set  up 
nsniy;  Banfc  t.  SleiMMm*,  34  0.  S.  142,  III 
Longsdorf  s  Notes.  704. 

Althon^  a  sale  of  a  note  at  a  low  price 
is  not  usury,  yet  on  a  note  given  as  accom- 


modation for  a  usurious  loan  to  another,  any 
party  to  the  note  or  to  renewals  of  it  can 
plead  usury,  and  the  court  will  credit  all 
excess  over  1^1  interest  upon  the  principal: 
Porom  V.  McBride,  3  Dec.  Bep.  174,  4  Oaz. 
148,  12  Dec.  Rep.  800,  1  D.  666. 

If  a  petition  shows  on  its  face  that  the 
contract  sued  on  is  usurious,  and  thiit  usury 
has  been  paid,  the  court  may,  of  its  own  mo- 
tion, credit  the  excess  of  interest  on  the  prin- 
cipal and  allow  only  statutory  interest,  though 
the  maker  has  not  set  up  usury  by  defense 
or  otherwise.  This  does  no  violence  to  Q.  C, 
1 11820,  f^t  allegations  not  controverted  are 
deemed  admitted:  Ooode  v.  Sutttm,  20  O.  S. 
687.  m  Longadorfs  Notes,  601. 

In  an  action  on  notes  an  answer  claiming 
recoupment  of  usury  in  other  transactions, 
not  stating  any  amount,  is  not  good  as  a  set- 
off, because  it  does  not  arise  on  contract. 
Nor  a  counterclaim  because  not  arising  out 
of  nor  connected  with  the  subject  of  the  ac- 
tion and  too  uncertain:  Bmead  v.  Ohrisfield, 
12  Dec.  Rep.  460,  1  D.  18. 

Sureties  against  whom  a  judgment  was 
taken  by  a  bank  on  a  bond  wholly  void  for 
usury,  on  warrant  of  attorney  without  no- 
tice, can  not  impeach  the  judgment  for  usury 
without  tendering  the  amount  justly  due 
either  by  original  bill  or  by  cross  bill  when 
the  bank  seeks  to  subject  securities:  Bank 
V.  Btevena,  1  0.  S.  233,  I  Longsdorfs  Notes, 
966,  6  O.  S,  262,  II  Longsdorf's  Notes,  236. 

The  doctrine  that  the  party  seeking  affirma- 
tive relief  in  equity  against  a  usurious  con- 
tract must  do  equity  by  tendering  the  just 
amount  does  not  apply  to  parties  strictly  on 
the  defensive,  as  oUier  lienholders  resisting 
foreclosure  of  a  mortgage,  as  being  wholly 
void  for  usury:  Ban*;  v.  Bett,  14  0.  8.  200, 
II  Longsdorfs  Notes,  645. 

There  can  be  no  collateral  impeachmrat 
of  a  judgment  on  a  usurious  contract;  and 
if  made,  the  consideration  of  another  con- 
tract is  not  a  void  consideration,  and  while 
the  judgment  stands  the  parties  can  not 
dispute  the  legality  of  the  consideration: 
Busby  V.  Finn,  1  O.  8.  406,  I  Longsdorfs 
Notes,  092. 

Where  a  written  contract  purports  on  its 
face  to  be  usurious,  allegations  and  proof 
that  it  is  not  so  must  be  explicit  and  clear 
of  all  doubt:  Locktvood  v.  Mitchell,  7  0.  S. 
887,  n  Longsdorf's  Notes.  309. 

A  petition,  in  an  action  by  a  municipal 
corporation  against  a  bank  to  recover  inter- 
est upon  municipal  fni^  unlawfully  de- 
posited by  the  treasurer  of  such  municipalify 
in  a  baiik,  whiefa  omits  the  averment  of 
knowledge  on  the  part  of  the  bank  of  the 
true  ownership  of  the  funda  so  deposited  is 
open  to  demurrer:  Tfevnwh  v.  Bank,  16  O. 
C.  C.  (NJ3.)  276. 
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An  action  brought  by  a  municipality 
against  a  bank  for  recovery  of  interest  re- 
ceived by  said  bank  on  funds  belonging  to 
the  municipality  and  alleged  to  have  been 
deposited  without  its  knowledge  or  knowl- 
edge on  the  part  of  the  bondsmen  of  the 
treasurer  who  made  the  deposit,  but  with 
knowledge  on  the  part  of  the  bank  as  to  the 
ownership  and  truat  character  of  said  funds, 
it  not  open  to  demurrer,  and  an  accounting 
of  profits  so  rec^Ted  may  be  required  of 
said  bank:  Vewark  v.  Bank,  16  O.  C.  C.  (N. 
S.)  276. 

One  of  joint  and  aereral  makers  in  de- 
fault may  on  judgment  by  default  after 
answer  have  the  benefit  of  a  succe-isful  de- 
fense of  usury  set  up  by  his  co-defendant: 
Baker  y.  Jerome,  50  O.  S.  682,  IV  Longa- 
dorf  8  Notes,  522.   See  atoo  PLKAiHNas. 

XVni.  EVIDENCE. 

Where  uanry  is  pleaded  as  a  defense  to  a 
written  instrument  in  contradiction  to  the 
terms  of  saeh  instnunent,  the  burden  is  on 
the  party  w  asserting  it,  and  tiie  plea  must 
be  supported  1^  dear  and  satisfactory  eri- 
ieoMt  Boom  t.  Andrem,  10  O.  C.  C.  (N.S.) 
377,  20  O.  C.  D.  166. 

Where  a  written  contact  on  its  face  pur- 
ports to  be  usurious,  allegations  and  proof 
that  the  contract  was  not  usurious  must  be 
explicit  and  clear  of  all  doubt:  Lockwood  t. 
UitoMl,  7  O.  S.  887,  II  LongBdorfs  Notes, 
300. 

If  the  usury  proved  is  substantially  the 
same  as  tiiat  averred  in  the  pleading,  it  is 
sufficient]  Ooreoran  T.  Powert,  6  O.  S.  10, 
n  Longsdorfs  Notes,  215. 

A  note  made  and  payable  in  New  York, 
where  usury  avoids  it  in  toto,  not  usurious 
on  its  face,  may  he  shown  by  an  accommo- 
dation parf7  who  indorsed  before  negotiation 
to  be  void  by  reason  of  a  deduction  of  more 
interest  in  advance:  Hayden  v.  MiUer,  4  Dec. 
Rep.  201,  1  dev.  L.  Rep.  114. 

A  plea  of  non  assumpsit  will  sustain  evi- 
dence that  a  note  is  wholly  void  for  usury 
by  the  law  of  the  state  where  it  was  made: 
Palmer  v.  Yarrington,  1  O.  S.  253,  I  Longs- 
dorfs Notes,  971. 

Where  a  note  bears  on  its  face  eight  per 
cent,  interest  and  the  whole  amount  was 
advanced,  and  the  borrower  paid  ten  per 
cent.,  parol  evidence  that  the  original  agree- 
ment was  for  ten  per  cent,  is  admissible,  and 
all  over  six  par  cent,  will  be  credited :  Baker 
V.  Jerome,  60  O.  S.  682,  IV  Longsdorfs  Notes, 
622;  Insurance  Co.  v.  SJiotte,  6  Dec.  Rep. 
813,  8  Am.  L.  Rec.  321. 

The  receipt  by  the  holder  of  a  promissory 
note  past  due,  of  interest  to  a  date  fifteen 
days  subsequent  to  such  payment  and  the 


indorsement  of  such  payment  on  the  note, 
is  evidence  competent  to  be  received  in  sup- 
port of  a  claim  of  a  contract  to  extend  the 
time  of  payment  of  the  note,  but  does  not 
imply  such  contract  as  matter  of  law;  and 
where  the  person  who  made  the  payment  tes- 
tifies at  the  trial  to  the  transaction  of  pay- 
ment, and  is  silent  as  to  any  request  for 
extension  and  any  agreement  to  extend,  and 
the  recipient  of  the  money  on  the  witness 
stand  denies  that  any  such  request  or  agree- 
ment was  made,  a  finding  by  the  jury  in 
favor  of  the  claimed  ext^sion  should  be  set 
aside  as  not  supported  by  the  evidence: 
Vnivertity  v.  Jfonninjr,  66  O.  S.  139,  IV 
Longsdorfs  Notes,  888.  See  also  Nbootiablb 

IVSnUlCEKTS. 

XIX.  REVIEW. 

In  an  action  for  an  account  of  the  amount 
due  on  a  mortgage  of  real  estate  and  a  sale 
of  the  mortgaged  premises,  the  only  question 
was  whether  usurious  interest  was  anbraeed 
in  the  morfga^  The  court  found  that  the 
mortgage  did  onbrace  $1,553.80  illegal  inter- 
est, and  found  the  amount  due  to  ttie  plain- 
tiff to  be  as  claimed  by  him,  less  such  illegal 
interest,  rendered  jud^nent  aoeordingfy,  and 
ordered  a  sale  of  the  proper^  to  satisfy  such 
judgment.  The  plalntiif  received  and  re- 
ceipted for  tiie  full  amount  of  the  judgmott 
so  rendered.  It  was  held  that  the  plaintiff 
did  not  thereby  waive  the  right  to  appeal  to 
the  district  court  with  respect  to  such  al- 
lied usurious  Interest:  Beala  r.  Letoia,  43 
O.  S.  220,  IV  Longsdorfs  Notes,  101  [dis- 
tinguishing, Tabler  T.  Wiseman,  2  O.  S.  207, 
I  Longsdorfs  Notes.  1040. 

On  August  1,  1864,  a  promissory  note 
was  given  under  the  act  of  March  14,  1850, 
which  authorized  the  interest  at  the  rate  of 
ten  per  cent.,  due  one  day  after  date,  and 
bearing  interest  at  the  rate  of  tai  per  cent, 
from  date,  until  such  note  was  paid.  Ac- 
tion was  brou^t  on  ftuch  note  in  1850  and 
judgment  by  default  was  taken  on  the  2dth 
of  October,  1869;  and  such  judgment  con- 
tained a  provision  that  it  should  bear  ten 
per  cent,  interest  per  annum  until  paid. 
Payments  were  made  upon  such  judgment 
during  the  next  fifteen  years,  and  in  1885 
such  judgment  was  revived,  having  become 
dormant,  and  the  judgment  debtor  having 
died.  Under  a  statute  corresponding  to  O. 
C,  S  8304,  it  waa  held  that  it  was  proper  in 
rendering  such  judgment  to  include  interest 
upon  the  unpaid  interest  at  the  rate  of  ten 
per  cmt.  without  rests  down  to  the  date 
of  the  judgment;  but  that  if  such  construc- 
tion of  the  statute  was  wrong,  that  such 
judgment  was  at  most  erroneous,  and  should 
have  be«i  reversed  by  a  proeeeding  In  error; 


Digitized  by  Google 


0483 


nTBRLOODTOBT  OOSM. 


9484 


and  that  the  allowance  of  such  additional 
rate  of  interest  over  six  per  cent,  was  not 
a  clerical  error  which  could  be  corrected  by 
a  nuno  pro  tunc  order  later:  Campbell  T. 
Campbell,  3  O.  C.  C.  449,  8  O.  C.  D.  2M. 

INTEREST,  CONCERN  OR 
SHARE. 

"Interest"  in  a  controversy  within  the 
meaning  of  G.  C,  Si  11046  and  11265,  must 
be  an  interest  in  the  subject-matter  of  the 
litigation.  It  means  more  than  mere  con- 
cern or  motive;  it  is  an  interest  or  share 
in  the  subject  of  the  action:  Telephone  Co, 
T.  Telephone  Co.,  11  O.  N.  P.  (K.8.)  424, 
21  0.  D.   (N.P.)  241. 

It  is  said  that  devisees  under  a  will  prior 
to  the  death  of  testator  have  interest  in  ex- 
peetancy  in  the  property  devised  to  them: 
Baker  T.  McOrew,  41  O.  8.  US,  IV  Longs- 
dorf  s  Notes,  63. 

The  fact  that  a  county  commissioner  owns 
land  upon  or  adjacmt  to  a  ditch  improve- 
ment, subject  to  assessment  is  not  sufficient 
ground  for  a  court  to  interfere  with  the 
improvement  or  disturb  the  assessment:  Ma- 
90H  T.  Oommiagionera,  10  0.  C.  C.  (N.S.)  201, 
20  0.  G.  D.  49.    See  also  Ditcbbs. 

INTERESTED  PARTIES. 

See  JusT;  WinnasES. 

INTEREST  IN  CON- 
TRACTS. 

See  GoNTSACTa;  Assionifcirrs. 

INTEREST  IN  LANDS. 

See  Frauds,  Statute  of;  Real  Pbopebtt, 
and  cross-references  thereunder. 

INTERFERENCE  WITH 
BUSINESS. 

See  Boycotts  and  Snuacs;  TRAn-MASKS 

AKD  TBAOI  NaUBS. 

For  the  validity  and  effect  of  contracts 
not  to  compete  in  business,  see  Contracts. 
For  monopolies,  see  Monopolies  axd  Un- 

LAWTUL  C0KBIKATIONS. 

An  injnnetion  against  the  stationing  of 
police  about  a  place  of  business  in  such  a 
manner  as  to  interfere  with  the  business  car- 
ried on  therdn  will  be  refused,  where  the 
court  has  reasonable  ground  for  the  belief 
that  things  of  a  fwbldden  character,  such 
as  gambling,  are  b^ng  carried  on  in  con- 
nection with  sneh  business,  and  the  plaintiff 


in  his  testimony  exhibits  a  lack  of  candor 
and  a  willingnesf  to  suppress  the  facts,  and 
otherwise  by  his  conduct  forfeits  his  claim 
on  a  court  of  equity:  Hireoh  v.  Hunt,  13  0. 
N.  P.  (N.S.)  187. 

INTERFERENCE  WITH 
CONTRACT. 

See  Contracts. 


INTERFERENCE  WITH 
JUSTICE. 

See  Bribbbt;  Pbjubt;  Jurt;  Trial. 

INTERFERENCE  WITH 
OFFICER. 

For  interfolng  with  officer,  see  Contbhft; 
ExBounoH,  Writ  or. 

INTERLINEATION. 

See  Alteration  or  Instruhents  ;  Ahend- 

HENT;  PLKADINOS. 

An  interlineation  in  the  bill  of  excqitions 
from  the  court  of  a  justice  of  the  peace,  pur- 
porting to  overrule  the  motion  to  disdiarge 
the  attachment  and  extending  the  time  for 
filing  the  bill  of  exceptions,  together  with  the 
pasting  on  the  bill  of  a  piece  of  paper  on 
which  is  written  the  apparent  indorsement 
and  allowance  of  the  bill  by  the  justice,  will 
be  presumed  by  a  reviewing  court  to  have 
been  placed  there  in  good  faith  and  at  the 
time  stated  as  against  hints  by  counsel  that 
these  additions  were  made  at  a  later  date: 
Speakt  v.  Li«ey,  7  0.  N.  P.  (N.S.)  389,  19 
O.  D.  (N.P.)  282.   See  also  Courts. 

Where  the  petition  in  an  action  in  man- 
damus against  a  municipal  officer  is  defective 
in  that  the  action  is  brought  simply  in  the 
name  of  a  taxpayer  without  any  averment 
that  it  is  on  behalf  of  the  city,  the  plaintiff, 
upon  hearing  of  the  demurrer,  will  be  granted 
leave  to  amend  by  interlineation  of  the  nec- 
essary averment:  State  v.  Hinkle,  13  O.  D. 
{N.  P.)  lOS.   See  also  Amendment. 

INTERLOCKING  DE- 
VICES. 

For  interlodcing  devices,  see  Baiiaoads. 


INTERLOCUTORY  COSTS 

See  Costs. 
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INTERLOCUTORY  DE- 
CREES AND  JUDG- 
MENTS. 

See  JUDOUENT;  Erbor. 

An  interlocutory  decree  is  one  which  leaves 
the  equity  of  the  case,  or  some  material  ques- 
tion connected  with  it,  for  final  determinn- 
tion:  Teaff  v.  Heiritt,  1  O.  S.  511,  I  Longs- 
dorrs  Notes,  1002:  Bvnna  v.  Du^n,  26  0.  S. 
439,  III  Longsdorf's  Notes,  318.' 

In  an  action  for  royalties  agreed  to  be  paid 
if  defendant  used  plaintifTs  device  in  making 
machines,  a  finding  that  defendant  had  used 
the  device  without  accounting,  and  referring 
the  case  to  a  master  is  interlocutory,  to  tlie 
extent  that  an  appeal  from  a  judgment  on 
his  report  of  the  amount  due  carries  up  all 
the  merits  for  rehearing.  The  reference  was 
in  execution  of  the  final  decree  but  prepara- 
tory to  it:  Clarke  v.  Bentet,  6  Dec.  Rep.  1205, 
12  Am.  L.  Ree.  S34,  11  Bull.  105.  See  aho 
Appeals. 

A  final  order  ia  not  made  interlocutory 
by  the  fa<ct  that  there  is  a  pending  motion 
to  vaeate  it:  Henry  v.  .^eofM,  48  O.  S.  443, 
IV  Longsdorf's  Notes,  423.    See  also  Kkbob. 

An  interlocutory  order  may  be  altered  or 
amended  in  the  final  order:  McConvtlle  T. 
Lte,  31  O.  S.  447,  III  Longadorf's  Notea,  596. 
See  also  Judouent. 

An  interloentory  decree  in  a  bill  to  com* 
pd  a  conveyance  being  suffered  to  lie  dor- 
mant and  nnexeeuted  for  twelve  years  is  not 
a  Ut  pendens;  Trimble  T.  Boothhy,  14  O. 
109,  I  Longsdorfa  Notes,  6S8.   See  also  Lis 

PEIfDENS. 

An  interlocutory  decree  may  on  motion 
be  set  aside  at  any  time  before  final  order: 
KeUey  T.  Btea^iery,  13  0,  408,  I  Longsdorfs 
Notes,  644. 

Before  final  judgment  no  writ  of  error 
will  be  allowed,  hence,  submitting  to  final 
judgment  before  attempting  to  reverse  inter- 
loentory orders  does  not  waive:  Berf  v. 
Bckvlxe,  10  O.  263,  I  Longsdorf's  Notes,  609. 


Mere  preliminary  or  interlocutory  orders 
are  not  reviewable  on  error:  Cameron  v. 
WorkmoM,  30  O.  8.  58,  III  LongadorTs  Notes. 
516. 

INTERLOCUTORY  IN- 
JUNCTION. 

See  IifJOKCnox. 

INTERMENT. 

See  CoEPSE. 

INTERMIXTURE  OF 
GOODS. 

See  Contusion  of  Oorats. 

INTERNAL  REVENUE. 

For  internal  revenue,  see  United  States. 

INTERNAL  REVENUE 
CERTIFICATES. 

A  receipt  from  the  United  States  Govern- 
ment for  the  tax  levied  upon  the  retailer  of 
intoxicating  liquors  does  not  authorize  the 
owner  to  violate  any  of  the  laws  of  the  state 
where  issued,  nor  to  sell  intoxicating  liquors 
at  retail  in  any  county  where  the  sale  is 
pnAibited  1^  law:  State  t.  JTendte,  8  O.  N. 
P.  (N.S.)  109,  19  O.  D.  (N.P.)  721  [affirmed, 
witiiout  opinion,  by  circuit  eonrt,  see  State 
V.  Kendle,  8  O.  N.  P.  (N.S.)  109,  19  O.  D. 
(N.P.)  7211.  See  also  iNTOXTCATiNe  IinmoL 

INTERNATIONAL  EX- 
TRADITION. 

See  ExTBADinoN. 

INTERNATIONAL  LAW. 

See  Treaties. 


INTERPLEADER. 

Scope  Note. — Includes  statutory  provisions,  nature,  who  may  have,  effect,  tervice  amd 
juriediction,  parties,  pleading  and  interest  on  the  fund.  E»clude»  interpleader  incident  to 
other  remediee  and  aubatitutien  of  partiea  in  ootiont  m  ^siienil. 


Cross  Kef  ereiicea. 

For  questions  arising  under  mechanics'  liens,  see  Mechanic's  IdBV. 
For  rights  under  policies  of  insurance,  see  also  Insurance. 
For  questiona  of  exemption  from  ezecutlcm,  see  EXECUTION. 
For  questions  of  appeal,  see  Appeals. 

For  interpleader  as  relating  to  the  settlemmt  of  estates,  see  Exxcutwb,  Admints- 

TBATOR8  AND  ADUINISTBATION  OP  ESTATES. 
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For  interpleader  in  ease  of  intervention  by  one  claiming  an  interest,  see  IirnaiTXifa& 
For  joinder  of  aetioDB,  aee  Plbadugb. 
For  joinder  of  parties,  see  Pasties. 
For  new  parties,  see  Fabtibb. 

ANALTTICAL  OITTLnVS. 

L  Definition,  9487. 

n.  Scope  and  Effect  of  Statutory  Proviaioiig,  9487. 

m.  Nature,  9489. 

IV.  Who  May  Have  Interpleader,  9491. 

V.  DiBchaiife  of  Original  Party,  9494. 

VL  Service  and  Jurisdiction,  9495. 

VH.  Parties,  9495. 

Vm.  Pleading,  9496. 

IX.  Interest  on  Fund,  9499. 

X  Appeal,  9499. 


I.  DEFINITION. 

A  bill  of  interpleader  la  a  bill  filed  for 
tbe  protection  of  &  person  from  whom  sev- 
eral persons  claim,  legally  or  equitably,  the 
Nuae  thing,  debt  or  duty,  but  who  has  in- 
curred no  independent  liability  to  any  of 
them,  and  does  not  himself  claim  an  interest 
in  the  matter:  Bridge  v.  Martin,  2  Dec. 
Bep.  410,  3  W.  L.  M.  20. 

Interpleader  is  the  remedy  resorted  to 
"where  two  or  more  persons  severally  claim 
the  same  thing  under  different  titles  or  in 
separate  interests  from  another  person,  who 
not  claiming  any  title  or  interest  therein 
himself,  and  not  knowing  to  which  of  the 
claimants  he  ought  to  render  the  debt  or  duty 
claimed,  or  deliver  tbe  property,  is  either 
molested  by  an  action  or  actions  brought 
against  him,  or  fears  that  he  may  suffer 
injury  from  the  conflicting  claims  of  the 
parties":  Bank  v.  Beebe,  62  O.  S.  41,  IV 
Longsdorf  B  Notes,  828. 

II.    SCOPE  AND  EFFECT  OP  STATU- 
TORY PROVISIONS. 

The  statute  on  the  subject  of  interpleader 
(G.  0.,  II 11266,  9t  Mq.),  is  not  cxcln^Te, 
but  is  auxiliary  to  the  pivctice  in  chancery 
witii  r^erence  to  interpleader:  Buiett  T.  In- 
turmce  Co.,  14  0.  C.  C.  (N.S.)  100,  23  O. 
C.  D.  309  [affirming  Stoett  T.  Inauranee  Co., 
8  O.  N.  P.  (N.S.)  56S,  20  0.  D.  (N.F.)  694; 
sni  afBrmed,  witiiont  opinion,  8«eU  v  Inaur- 
OHM  Oo^  88  O.  8.  470]. 

The  purpose  of  O.  C,  {  1126S,  was  Intended 
as  auxiliary  to  the  practice  in  chancery  re- 
specting interpleader  and  to  direct  the  prac- 
tice in  the  particular  elaases  of  eases  named, 
and  was  nvt  intended  to  regulate  the  «itire 


subject  of  interpleader:  Bank  T.  Beebe,  62  O. 
S.  41,  IV  Longsdorf's  Notes.  823. 

Interpleader  was  recognized  in  courts  of 
equity  prior  to  O.  C,  1 1I26S,  but  since  the 
passage  of  this  statute  by  the  legislature, 
it  supersedes  Hie  equity  practice  and  gives 
the  form  which  should  be  followed:  if  ill  Co. 
V.  Accutent  and  Owiranty  Co.,  11  O.  C.  C. 
(N.S.)  443,  21  O.  C.  D.  4. 

The  issues  made  between  tbe  several  claim- 
ants are  made  triable  by  jury  and  are  not 
appealable:  Pratt  v.  Insurance  Co.,  5  O.  C. 

C.  587,  3  O.  C.  D.  287;  Warner  v.  Jaeger, 
5  O.  C.  C.  18,  3  O.  C.  D.  9. 

No  appeal  lies  under  G.  C,  |  11266:  Lum- 
ber Co.  V.  Marah,  16  O.  C.  C.  432,  8  O.  C. 

D.  624  [affirmed,  without  opinion,  Lumber 
Co,  T.  Marsh,  62  O.  S.  632]. 

The  bringing  of  an  action  in  interpleader 
by  the  stakehohler  Is  not  contemplated,  but 
the  proridon  applies  to  cases  where  stake- 
holders have  bent  sued  by  fme  of  tiie  parties 
claiming  tbe  money  so  held,  and  before  an- 
swer are  permitted  to  ask  that  the  vsrions 
claimants  he  ordered  to  interplead.  This 
provision,  however,  is  not  eimlusive  and  in 
no  way  eurtails  the  right  to  settle  disputed 
claims  a  bill  in  interpleader  in  equity: 
Inaurance  Co.  v.  Berman,  7  0.  N.  P.  (N3.) 
146,  18  O.  D.  (N.P.)  772. 

O.  C,  1 11292,  providing  for  service  by 
publication  in  certain  cases,  does  not  app^ 
to  an  action  in  interpleader  where  brought 
by  the  stakeholder,  and  constructive  service 
can  not  be  mode  on  a  nonresident  defendant 
in  sncb  an  action:  Inaurance  Co.  y.  Berman, 
7  O.  N.  P.  (N.8.)  145,  18  O.  D.  {N.P.)  772. 

In  an  action  against  a  municipal  corpora- 
tion And  its  contractors  by  an  assignee  of 
the  contract  where  Uie  ei^  has  filed  an  affi- 


Digitized  by  Google 


MM 


darit  under  O.  C,  |11865,  averring  that  the 
■abject  of  the  action  was  money  in  its  hands, 
and  praying  that  the  claimants  named  there- 
in may  interplead  and  be  ordered  to  settle 
their  claims  auMHig  themselves,  and  an  order 
made  for  the  deposit  of  the  money  in  coart, 
and  requiring  inch  claimants  to  appear  be- 
fore the  court  on  a  day  named  and  maintain 
their  claims  to  such  money,  a  demurrer  will 
not  lie  to  the  original  petition  by  one  of 
such  claimants  on  the  ground  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action  against  him,  nor  to  require  him  to 
interplead  to  the  petition:  Bank  t.  Cittcin- 
nati,  8  O.  N.  P.  517,  10  O.  D.  (X-P.)  545. 

The  code  interpleader  under  { 42,  G.  C, 
S  11265,  can  only  apply  when  the  whole  con- 
troveriy  turns  upon  the  right  of  property 
or  right  to  the  contract  in  dispute;  that  is. 
whether  plaintiff  or  toterpleading  defendant 
is  the  true  owner,  and  not  where  plaintiff 
relies  on  an  independent  promise:  Bridge  v. 
Martin,  2  Dec.  Bep.  410,  3  W.  L.  M.  20. 

The  code  interpleader  may  apply  whether 
the  adversary  claim  of  the  third  party  is  at 
law  or  in  chancery :  Bridge  v.  Martin,  2  Dec. 
Rep.  410,  3  W.  L.  M.  20. 

By  virtue  of  O.  C,  1  10490,  a  defendant 
sued  before  a  justice  of  the  peace  may  file 
an  affidavit  for  interpleader  under  O.  C, 
{  n2«5:  Oeller  v.  Puchta,  1  O.  C.  C.  30,  1 
0.  C.  D.  18,  13  Bull.  361. 

The  court  of  common  pleas  on  appeal  from 
a  justice  of  the  peace  may  allow  interpleader 
under  G.  C,  i  11265,  before  answer,  on  proper 
terms  as  to  costs:  Oeller  v.  Puchta,  1  O.  C. 
C.  30,  1  O.  C.  D.  18,  13  Bull.  361. 

An  action  to  compel  a  corporation  to  trans- 
fer a  certificate  of  its  stock  to  the  name  of 
the  plaintiff,  is  an  action  for  the  specific 
performance  of  an  equitable  duty,  and  G.  C, 
{  11265,  relating  to  interpleader,  does  not 
apply  thereto:  Lahman  v.  Light  Co.,  8  O. 
N.  P.  211,  11  O.  D.  (N.P.)  215.  See  also 
COBPOBATIONS. 

Denial  of  interest  or  ownership  by  the 
judgment  debtor  in  the  choses  in  action 
sought  to  be  subjected  raises  no  issue,  and 
it  is  error  to  so  find.  The  person  claiming 
to  own  them  can  raise  such  issue,  and  the 
court  can,  under  G.  C,  ||  11255  and  11267, 
and  should  make  him  a  party :  Kreba  v.  For- 
briger,  10  Dec.  Rep.  606,  21  Bull.  313.  See 
also  Cbeditob'8  Bill. 

ni.  NATURE. 

At  common  law,  there  wm  a  remedy  by 
interpleader  in  lav  courts,  extending  only  to 
Joint  bailments  by  both  claimants,  to  cases 
where  finder  of  a  chattel  was  sued  in  detinue 
^y  different  claimants,  to  cases  of  bailment 
by  one  party  to  rebail  to  another,  and  where 


the  deporitorv  waa  soed  in  detinue  by  boUi ; 
Bridge  T.  Mar^  2  Dee.  Kep.  410,  3  W.  U 
If.  20. 

Interpleader  at  common  law  and  in  elm- 
eery  contrasted,  etc.,  see  Bridge  r.  Martin, 
3  W.  L.  M.  20. 

Remedy  by  way  of  common  law  or  chancery 
interpleader  yet  exists  concurrently  with  the 
code  interpleader:  Bridge  v.  JTarftii,  2  Dee. 
Rep.  410,  3  W.  L.  M.  20. 

The  remedy  by  chancery  interpleader  ex- 
tends to  all  cases  where  one  or  both  of  the 
adverse  claimants  assert  a  title  either  at 
law  or  in  equity  and  to  cases  in  which  one 
asserts  a  claim  at  law  and  the  other  in 
equity,  unless  both  claims  are  l^al  and  the 
common  law  gives  relief:  Bridge  v.  Martim, 
2  Dec  Rep.  410,  3  W.  L.  M.  20. 

A  case  in  interpleader  is  not  ripe  for 
decision  whwe  the  facts  on  which  the  claima 
of  the  defendanta  rest  are  in  contestation: 
Qoddard  v.  heeeh,  W.  476,  I  LongsdorTa 
yotea,  38. 

In  an  action  for  interpleader  the  court 
may  find  the  facts  for  Itadf,  make  up  an 
issue,  and  call  a  jury  under  the  atatute, 
send  the  issue  to  be  tried  on  the  law  side  of 
the  court,  or  refer  the  matter  to  a  master: 
Goddard  v.  Leech,  W.  476,  I  Longsdorfs 
Notes,  38. 

An  interpleader  suit  is  not  in  ita  nature 
a  proceeding  in  rem:  Cro»a  v.  Armetrong, 
44  O.  8.  613,  rv  Longsdorfs  Notes.  238. 

A  bill  of  interpleader  must  show  that  there 
are  proper  persons  capable  of  interpleading 
and  setting  up  opposite  claims  and  that  the 
petition  is  entitled  to  maintain  the  inter- 
pleader. It  must  state  distinctly  the  nature 
and  character  of  the  conflicting  claims.  It 
must  admit  or  at  least  not  deny  title  in 
either  of  the  claimants.  It  must  show  that 
the  plaintiff  is  ignorant  of  the  rights  of 
the  parties  who  are  called  upon  to  inter- 
plead, or  that  there  is  some  doubt  in  point 
of  law  or  fact  to  which  claimant  the  debt  or 
dnty  belongs.  It  "mmt  show  that  the  plaintiff 
disclaims  any  personal  interest  in  the  thing 
in  controversy,  by  citing  his  own  rights  eo 
as  to  negative  any  such  interest.  The  party 
interpleading  must  bring  or  offer  to  bring 
the  thing  claimed  into  court,  so  that  he  can 
not  be  benefited  by  delay  in  payment:  Sicett 
v.  Inaumnce  Co.,  8  O.  N.  P.  (N.S.)  569,  20 
O.  D.  (N.P.)  604  [affirmed,  Swett  v.  Inaur- 
anee  Co.,  14  0.  C.  O.  {NS.)  100.  23  O.  G. 
D.  360;  which  waa  affirmed,  without  opinion^ 
Swett  T.  Inaurance  Co.,  83  O.  S.  470]. 

A  petition  in  the  nature  of  an  equitable 
interpleader  ahonld  set  forth  generally  the 
nature  of  the  claims  that  have  been  made 
to  Hhe  fmd,  so  that  the  court  can  determine 
from  the  petition  itself  whether  an  intcr- 
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pleader  is  proper:  Insurance  Co.  v.  Lea, 
7  O.  N.  P.  399,  10  0.  D.  (N.P.)  39. 

A  caM  is  not  changed  to  a  "special  pro- 
ceeding"  hj  bringing  in  and  making  a  new 
party  in  lieu  of  the  original  defendant: 
Maginnit  t.  Scfcwoft,  24  O.  8.  336,  III  Longs- 
dorfs  Notes,  176. 

The  question  whether  the  plaintiff  in  an 
interpleader  does  not  owe  more  than  be  has 
admitted  can  not  be  raised  in  the  inter- 
pleader suit:  Bamilton  t.  StHteaugh,  11  O. 

C.  C.  182.  6  O.  C.  D.  324. 

A  motion  to  quash  service  on  the  part  of 
the  claimant  under  a  will,  based  upon  the 
ground  that  tiie  court  has  no  jurisdiction 
because  the  case  is  not  one  for  interpleader, 
will  be  overruled:  Bank  v.  Beebe,  02  O.  S. 
41,  IV  Longsdorf's  Notes,  823. 

As  to  interpleader  in  an  action  to  enjoin 
the  eolleetiui  of  a  judgment,  see  Linimm  v. 
Ihmnii^  1  O.  C.  C.  6S3.  1  0.  G.  D.  314. 

A  supplonental  answer  alleging  the  neces- 
sity of  making  assignees  of  claim  parties, 
without  a  tender  of  the  amount  due  is  not 
in  the  nature  of  an  interpleader:  Sweit  t. 
Inauranee  Co.,  8  O.  N.  P.  (N.S.)  569,  20  O. 

D.  (N.P.)  694  TafBrmed.  Sivett  v.  In»uranc9 
Co.,  14  0.  C.  0.  {N.S.)  100.  23  0.  C.  D.  369, 
which  was  affirmed,  without  opinion,  Sioett 
r.  Jnaurance  Co.,  83  O.  S.  470]. 

A  suit  by  the  assignee  to  compel  the 
debtor  and  a  creditor  to  interplead  and  ascer* 
tain  the  amount  due,  is  equivalent  to  aver- 
ring rejection  of  the  claim  so  that  the  cred- 
itor may  ask  judgment  against  the  assignee: 
Bettman  v.  Bunt,  0  Dec.  Rep.  396,  12  Bull. 
286.   See  also  AssiONXEnrs  fob  Bbnkpit  of 

CUDITOBS, 


rV.    WHO  MAY  HAVE  INTERPLEADER. 

Where  two  or  more  persons  are  severally 
claiming  the  same  debt  or  property,  and  the 
party  who  is  to  pay  the  debt  or  deliver  the 
property  makes  no  claim  of  title  or  interest 
therein,  and  does  not  know  to  which  of  the 
elainunts  he  should  pay  the  debt  or  deliver 
the  property,  be  is  entitled  to  the  protection 
of  a  court  of  equity:  Btcttt  v.  Insurance  Co., 
14  0.  C.  C.  (N.8.)  100,  23  O.  C.  D.  389, 
[a£Brming,  Stcett  v.  Inauranee  Co.,  8  O.  N. 
P.  (N.S.)  569,  20  0.  D.  (N.P.)  694,  and 
affirmed,  without  opinion,  Suxit  v.  /n«ur> 
once  Co.,  83  O.  8.  470]. 

When  the  plaintiff  alleges  in  his  petition 
the  whole  amount  due  on  a  contract,  and 
prays  judgment  for  a  part  of  it,  and  there 
are  conflicting  claims  to  the  whole  amount 
due,  the  defendant  may,  under  G.  C,  {  11265, 
pay  rach  amount  into  court,  and  obtain  an 
order  requiring  the  claimants  to  interplead 
in  the  action  and  set  up  their  different  claims 


thereto:  Bank  v.  Cmcinnati,  8  0.  K.  P.  617. 
10  0.  D.  (N.P.)  645. 

Where  a  trust  is  created  for  the  benefit  of 
an  incorporated  religious  society,  and  there 
are  two  bodies,  each  claiming  to  be  such 
society,  a  court  of  equity  may  require  the 
claimants  to  interplead,  and  may  proceed  to 
ascertain'  the  true  beneficiary  without  com- 
pelling either  party  to  establish  its  corporate 
rights  at  law:  Pre$bjfterian  Society  T.  Prea- 
hyterian  Society,  25  O.  8.  128,  III  Longs- 
dorfs  Notes,  214. 

An  action  to  compel  a  corporation  to  trans- 
fer a  certificate  of  its  stock  to  the  name  of 
the  plaintiff  is  an  action  for  the  specific 
performance  of  an  equitable  dufy  and  the 
provisions  of  O.  C,  i  11265,  do  not  appl^ 
thereto;  but  the  corporation  is  entitled  to 
have  made  parties  to  the  petition  all  persona 
who  have  any  interest,  either  present  or 
remote,  in  tiie  stock  quMtion,  and  where  an 
affidavit  for  interpleader  ia  filed,  which,  by 
the  admission  of  a  demurrer,  conclusively 
shows  that  the  ownership  of  the  stock  and 
the  right  of  transfer  can  not  be  determined^ 
without  the  presence  of  such  parties,  an 
order  will  be  granted  bringing  them  in: 
Lahman  v.  Oaa  lAght  d  Oohe  Co.,  8  O.  N. 
P.  211,  11  O.  D.  (N.P.)  21S. 

The  defendants  to  an  aetion  in  the  nature 
of  an  equitable  interpleader  have  the  right 
to  insist  that  the  whole  fnnd  shall  be  brought 
into  court  and  that  the  petition  shall  so 
show,  and  a  motion  will  not  lie  to  strike 
from  their  answers  matter  which  raises  an 
issue  with  the  plaintiff  as  to  whether  there 
is  not  a  larger  fijnd  in  his  hands  than  he 
has  admitted  in  his  petition:  Board  of  Edu- 
cation V.  Coulter,  7  O.  L.  R.  572. 

Where  a  judgment  creditor  of  one  who  is 
a  legatee  or  distributee  under  a  will,  begins 
a  suit  in  the  nature  of  a  creditor's  bill, 
making  the  debtor  and  the  administrator 
with  the  will  annexed  parties,  it  is  proper 
practice  for  such  administrator  to  interpose, 
before  answer,  an  affidavit  setting  forth  the 
grounds  for  interpleader,  and  praying  that 
a  claimant  other  than  the  plaintiff  be  brought 
in  and  required  to  litigate  with  the  plaintiff 
as  to  their  respective  rights  to  the  fund: 
Bank  v.  Beehe,  62  O.  S.  41,  TV  Longsdorfs 
Notes,  823. 

Parties  interested  in  a  fund  may  be 
brought  in:  Kloeppinger  v.  Oratsor,  1  0.  C. 
C.  (N.S.)  457,  15  0.  C.  D.  90. 

A  defendant  in  a  justice's  court  against 
whom  an  attachment  was  issued  and  judg- 
ment  rendered,  the  garnishee  in  the  attach- 
ment  being  ordered  to  pay  the  amoiint  of 
judgment  into  court,  has  a  right  to  claim 
exemption  in  an  action  of  interpleader  filed 
by  garnishee,  although  the  defendant  in  the 
jnatic^B  court  did  not  claim  the  exemption 
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allowed  by  law  at  any  stage  of  the  proceed- 
inga  in  the  justioe's  court:  Rempe  v.  Ravem, 
8  O.  N.  F.  61S,  11  O.  D.  <NJ».)  684. 

DdcBdant  can  not  both  answer  and  elaim 
Interpleader.  An  answer  waivea  an  inter- 
pleader:  Johmltm  t.  Oliver,  61  O.  S.  6,  IV 
Loogidorfs  Notes,  627. 

A  cross-petition  may  be  stricken  out  when 
it  appears  that  iotenrening  creditors  have 
no  interest  in  a  note,  and  no  defense  other 
than  relates  to  such  interpleading  parties 
is  made  by  the  payor  of  the  note:  Bank  v. 
JTorfMH  1  Hosea.  100. 

A  defendant  ready  to  pay  but  not  Icnow- 
ing  whether  to  pay  plaintiff  or  another,  and 
addng  the  protection  of  equity,  is  mtitled 
to  an  order  requiring  plaintiff  to  bring  in 
such  other  claimant,  though  a  nonresident; 
and  plaintiff  is  thereby  required  to  malce  a 
bona  fide  effort  to  secure  the  attendance  of 
the  nonresident,  and  if  this  fails  the  case 
must  be  dismissed  without  prejudice:  Swett 
T.  Insurance  Co.,  14  O.  C.  C.  (N.S.)  100, 
23  O.  C.  D.  369  [affirming  Bteett  T.  Insur- 
ance Co.,  8  O.  N.  P.  (N.S.)  S69,  20  O.  D. 
(K.P.)  604,  affirmed,  without  opinion,  Bwett 
T.  Inaunmce  Co,,  83  O.  B.  470]. 

Altbonj^  a  defendut  has  answered  to 
the  merito,  and  thua  can  not  thereafter  come 
under  our  interpleader  statute,  yet  when  the 
fund  is  claimed  by  another  and  defendant 
makea  no  claim  and  does  not  know  to  which 
claimant  to  pay,  be  is  entitled  to  the  protec- 
tion of  a  court  of  equity.  Our  interpleader 
statute  is  not  exclusive,  but  only  auxili- 
ary: Bwett  T.  Inturance  Co.,  14  O.  C.  C.  (N. 
8.)  100,  23  0.  C.  D.  360  [affirming  Stoett 
V.  Inaurance  Co.,  8  0.  N.  P.  (N.S.)  569,  20 
O.  D.  (NJ*.)  694;  affirmed,  without  opinion, 
Bicett  V.  Insurance  Co.,  83  O.  S.  470]. 

An  attorn^  who  has  collected  a  note  for 
a  client,  if  a  rival  claim  is  made  to  the 
fund,  may  come  into  equity  by  bill  of  inter- 
pleader, pay  the  money  into  court  and  be 
discharged:  Qoddard  v.  Leech,  W.  476,  I 
Longedorfs  Notes,  38. 

A  lessee  with  privilege  of  purchase,  elect- 
ing to  purchase  after  his  lessor  has  assigned 
for  the  benefit  of  creditors  is  entitled  to  a 
judgment  quieting  his  title,  upon  paying  the 
money  into  court,  leaving  the  assignee  and 
an  attaching  creditor  to  contend  for  the 
money:  Bank  t.  Werk,  0  DeC.  Rep.  770,  17 
Bull.  174. 

In  an  action  on  a  bond  discharging  an  at- 
tachment of  money  in  the  hands  of  a  gar- 
nishee, an  interpleader  between  plaintiff  and 
a  third  person  claiming  to  have  been  the 
owner  of  the  atteehed  mojieiy  at  the  time  of 
the  attachment  should  not  be  ordered  or  al- 
lowed: John$t€M  T.  Oliver,  61  O.  B.  6,  IV 
Longsdorf  a  Notes,  627. 


K  owning  a  judgment  against  L,  aaaigned 
all  his  property  for  Itenefit  of  creditora,  and 
then  again  assigned  the  judgment  to  D,  who 
got  a  judgment  by  default  against  Lb  The 
latter  not  knowing  of  the  assignment,  now 
seeks  to  enjoin,  it  was  held  that  hia  lemedy 
was  to  pay  into  court  and  interplead  all  tbte 
parties.  But  an  amendment  making  the  peti- 
tion an  interpleader  would  be  lUIowed:  Irtm- 
tKM  T.  i>iminielb^  1  0.  a  a  668,  1  O.  O.  D. 
314. 

A  sheriff  sued  by  a  judgment  creditor  for 
a  ahara  bi  a  fond  obtained  1^  exeentiona 
on  other  judgments  can  interplead  and  have 
the  other  Judgment  creditors  anbstitated  in 
his  place  as  defendants:  JfcAIpi*  Co.  t. 
FimteneaM,  67  O.  S.  524,  IV  Longsdorfs 
^otes,  727. 

V.    DISCHARGE  OF  ORIGINAL  PARTY. 

A  stakeholdn  with  whom  money  or  prop- 
erty has  been  deposited,  may  bring  it  into 
court  and  be  discharged:  Ooddard  v.  Leeek, 
W.  476,  I  Longsdorfs  Notes.  38. 

Where  a  parfy  files  an  interpleader  but 
fails  to  pay  the  money  into  court,  be  is 
charged  interest  up  to  tbe  time  of  payment: 
HaU  Co.  T.  hloyd  Brothmn  Co.,  14  O.  a  a 
30,  7  O.  C.  D.  203. 

When  parties  interpleaded  come  in  and  are 
made  parties  defendant,  tiie  wi^pnal  defend- 
ant ia  discharged:  Cotad  t.  BkMrnfm,  7  Dee. 
Rep.  642,  8  BolL  866. 

The  faet  that  a  defendant  has  demurred 
to  tlie  petition  before  the  affidavit  and  other 
proceedings  in  interpleadeTj  doea  not  anthw^ 
ize  a  jndgmoit  against  hfan  peraonalfy: 
CoBod  T.  Bluuuum,  7  Bee.  Rep.  642,  S  BiUL 
866. 

In  an  aetim  brov^t  1^  a  mechanic's  lioi' 
holder  against  the  owner  to  enforce  his  lien, 
tbe  head  contractor  owing  the  aeeonnt  may 
be  substituted  as  defendant,  under  O.  C, 
{  11266:  Geller  T.  FwA<a,  1  O.  O.  C.  30,  1  O. 
C.  D.  18. 

A  shoiff  raed  by  a  jadgment  creditor  lor 
a  share  in  a  fund  obtained  by  exeenttna  on 
other  judgments  ean  Interplsad,  and  han 
the  otner  judgment  creditors  Bubstitnted  in 
his  place  as  defendants:  JfeAIpta  Co,  t. 
Fimetenoald,  67  O.  8.  624,  IV  Longsdorfs 
Notes,  727. 

Where  substitution  of  parties  has  been  or- 
dered and  such  parties,  before  pleading,  file 
a  motion  for  it,  a  cause  may  be  removed  to 
a  fedoral  court  before  answer:  ffodton  T. 
itettiMy,  6  O.  F.  D.  24,  Fed.  Cases  6fi71a. 

A  case  is  not  ehai^^ed  to  a  "special  pro- 
ceeding^ by  bringing  in  and  making  a  new 
party  in  Ilea  of  the  original  defendant: 
MngyunU  t.  BOModb,  24  O.  S.  386,  m  Lmga- 
dorf  a  Notca,  178. 
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VI.   SERYIOE  AND  JURISDICTION. 

Q.  0.,  1 11292,  providing  for  service  by 
publieatioit  in  certain  eases,  does  not  apply 
to  on  action  in  interpleader  where  brought 
by  the  stakeholder,  and  constructive  service 
can  not  be  made  on  a  non-resident  defend- 
ant in  such  an  action:  InattTaneeOo,v.Ber- 
man,  7  0.  N.  P.  (N.S.)  145,  18  0.  D.  (N. 
P.)  772. 

In  a  suit  brought  against  a  life  insur- 
ance company,  by  the  widow  of  the  insured 
named  as  the  beneficiary  in  the  policy,  in 
the  state  where  the  company  is  located,  in 
which,  the  company  brings  into  court  a  sum 
of  money  sufficient  to  satisfy  the  amount  due 
on  the  policy  and  obtains  an  order  requir- 
ing the  administrator,  resident  of  Ohio,  to 
appear  and  interplead  witb  such  widow  as 
to  their  respective  claims  under  the  policy, 
service  in  Ohio  of  copy  of  such  order  and 
of  citation  upon  such  administrator  does  not 
give  the  court  jurisdiction  of  his  person  and 
(their  being  no  appearance  or  oUier  service 
on  him)  a  judgment  purporting  to  debar 
him  from  any  claim  or  right  as  against  such 
widow  is,  as  to  him,  void:  Croas  v.  Arm- 
9tronff,  44  O.  8.  613,  IV  Longsdorf's  Notes, 
288. 

Where  a  policy  of  life  insurance  was  ia- 
•nod  in  Michigan,  the  residence  at  that 
time  of  both  the  assured  and  his  wife  who 
waa  made  benefloiary,  and  an  assignment  of 
the  polity  waa  aft«-ward  made  in  Michigan 
to  a  resident  of  Michigan,  and  the  assured 
died  in  Ifiohigan,  and  the  poli<7  is  still  held 
there^  and  suit  has  been  brought  upon  it  by 
the  assignee  in  the  federal  court  in  that 
state,  an  action  brought  in  this  state  by  the 
beneficiary,  who  ia  now  a  resident  here,  will 
be  dismissed  witiiout  prejudice  for  failure  to 
main  a  6oHa /Ide  effort  to  bring  in  Uic  assignee 
of  the  poliey  aa  a  party  to  the  action,  and 
she  will  be  remanded  to  the  Michigan  forum 
lor  a  determination  of  her  righta:  8u?ett  v. 
JnturwMM  Co.,  14  0.  C.  C.  (K.S.)  100,  28  0. 
0.  D.  369  [affirming  Bwett  T.  In$wvnce  Co., 
8  O.  N.  P.  <N.S.)  669,  20  O.  D.  <N.P.)  604; 
and  affirmed,  without  opinion,  8mtt  v.  In- 
rarofice  Co.,  88  0.  S.  470]. 

Though  mandamus  to  compel  a  probate 
judge  to  pay  over  mon^  to  parties  is  not 
a  proper  remedy,  yet  if  he  answers  that  he 
is  unable  to  determine  to  which  party  it 
belongs,  and  brings  the  fund  into  court,  this 
gives  jurisdiction  to  distribute  it  in  the  man- 
damus proceeding:  State  v.  Irvin,  1  Dayton 
Term  Sep.  {Iddlags)  28.    See  aso  Muf- 

OAHUB. 

Vn.  PARTIES. 

In  a  proceeding  in  equity  which  involves 
an  accounting  and  the  distribution  of  a 


fund,  the  court  may  dismiss  the  proceeding 
unless  there  is  a  bona  fide  effort  made  to 
bring  in  all  the  parties  who  are  entitled  to 
a  hearing  upon  the  question  of  distributiou: 
Swett  T.  Insurance  Co.,  14  O.  C.  C.  {N.8.) 
100,  23  O.  C.  D.  369  [affirmii^  Bwett  T.  In- 
svranoe  Co.,  8  O.  N.  P.  <N.S.)  660,  20  O. 
D.  (N.P.)  604;  and  affirmed,  without  opin- 
ion, Bwett  V,  Jnewranee  Co.,  83  O.  S.  470]. 

One  having  no  interest  in  the  subject  of  a 
pending  action  may  not  become  a  party  for 
the  sole  purpose  of  asserting  title  to  prop- 
erty attached:  Boyer  T.  Maginnie,  10  Dec. 
Rep.  378,  20  Bull.  471. 

One  not  a  party  in  an  attachment  can 
not  intervene  to  assert  ownership  of  the 
property  attached:  Gates  ▼.  Land  Co.,  0  O. 
C.  C.  378,  6  O.  C.  D.  163. 

Notice  to  the  other  parties  of  an  applica- 
tion to  be  made  a  pwrty  to  a  case  is  not  re- 
quired: Fertel  T.  Bampliner,  18  O.  C.  C. 
740,  4  O.  G.  D.  166. 

Where,  without  fbrmal  leave,  a  po-son  in- 
tereated  comes  into  the  case,  and  his  a|>pli- 
cation  is  entertained  by  the  court,  and  his 
claim  heard  and  determined  on  the  merits, 
such  acti6n  of  the  court  is  equivalent  to  a 
leave  to  come  into  the  case,  notwithstanding 
such  informality;  Weber  v.  Haltner,  8  0. 
N.  P.  324,  11  0.  D.  (N.P).  401. 

Mortgagees  of  chattels  may  properly  he 
made  parties  and  resist  a  replevin  brought 
against  an  assignee  for  creditors,  even  if 
he  represents  them,  and  their  interests  have 
passed  to  him:  Fertel  T.  BampUncr,  18  0. 
C.  C.  740,  4  0.  C.  D.  166. 

If  a  creditor  causes  the  property  to  be 
seized  and  the  mortgagee  replevies  sudh 
property  from  the  officer,  the  creditor  may 
be  made  a  party:  Morgan  v.  Spongier,  20 
O.  S.  38,  II  Longsdorf's  Notes,  078. 

Vin.  PLEADING. 


In  an  action  for  interpleader  it  is  not  nec- 
essary to  compel  one  of  the  defendants  to  file 
a  formal  bill  and  the  other  to  answer:  Ood- 
dwrd  T.  /.eee^  W.  476,  I  Longsdorfs  Notes, 
38. 

A  petition  in  interpleader  should  set  forth 
generally  the  nature  of  the  claims  that  have 
been  asserted  to  the  fund,  so  that  the  court 
can  determine  from  the  petition  whether  an 
interpleader  is  proper.  Thus  a  petition  by 
a  life  insurance  company,  averring  that  two 
independent  persons  claim  to  own  the  policy 
and  the  fund  due  thereon,  should  set  out  the 
name  of  the  beneficiary  and  the  nature  and 
foundation  of  tite  antagonistic  claims:  Jn- 
ewrance  Co.  t.  Lea,  7  0.  N.  P.  309,  10  O.  D. 
(NJ.)  89. 

A  bill  of  interpleader  must  show:  That 
there  are  proper  persons  capable  of  inter* 
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pleading  and  Kiting  ap  opposite  claims  and 
that  the  petitioner  is  entitled  to  maintain 
the  interpleader.  It  must  state  distinctly 
the  nature  and  character  of  the  oonfllctii^ 
claims.  It  must  admit  or  at  least  not  deny 
title  in  dther  of  the  claimants.  It  must 
show  that  the  pl^ntiff  is  ignorant  of  the 
rights  of  the  parties  who  are  called  upon  to 
Interplead,  or  that  there  is  some  douht  in 
point  of  law  or  fact  to  which  claimant  the 
debt  or  duty  belongs.  It  must  show  that 
the  plaintiff  disclaims  any  personal  interest 
in  tiie  thing  in  eontroTersy,  by  citing  his  own 
rights  BO  as  to  negative  any  such  intereat 
The  party  ioterpleadiog  must  bring  or  offer 
to  bring  the  thing  claimed  into  oourt,  so 
that  h«  can  not  be  benefited  by  delay  in  pay- 
nent:  8wett  t.  liuuranee  Co.,  8  O.  N.  P. 
(N.a)  8M,  SO  O.  D.  (N.P.)  694  [affirmed, 
Bwett  r.  Inawnmeg  Co.,  14  0.  C.  C.  (N.S.) 
100,  SB  O.  C.  D.  SOS;  afllrmed,  without  opin- 
ion»  Stoett  t.  /nwnmee  Co.,  83  0.  S.  470]. 

A  snbetituted  defendant  may  bring  for- 
ward any  matter  material  to  the  assertion  of 
his  rights  and  pertinent  to  the  cause  and 
his  pleadings  should  be  construed  in  the 
same  way  and  issue  joined  in  the  same  man- 
ner as  if  he  had  originally  been  made  a 
party:  McAlpin  Co.  v.  Fituterwald,  57  O. 
S.  B24,  IV  Longsdorfs  Notes,  727. 

When  the  subject  of  the  plaintiff's  action, 
as  shown  by  his  petition,  is  different  from 
the  subject  of  the  action,  as  shown  by  the 
answer  and  cross-petition,  of  a  party  brought 
in  to  interplead,  no  interpleader  should  be 
allowed;  and  such  answer  and  cross-petition 
should  be  stricken  from  the  files,  and  the 
Mtion  should  proceed  between  the  original 
partiea:  Johmatm  v.  Oliver,  51  O.  S.  8,  IV 
LoBgsdorfa  Notes,  SS7. 

Where  it  appears  on  the  face  of  the  plead- 
ings that  interpleading  creditors  have  no 
interest  in  a  note  and  no  defense  other  than 
relates  to  such  interpleading  parties  is  made 
by  the  payor  of  the  note,  the  interpleading 
cross-petitions  may  be  stricken  from  the  files 
and  judgment  rendered  on  the  pleadings: 
Jtonib  T.  Jforttn,  1  Hosea,  100. 

In  an  action  on  a  contract  against  a 
municipal  corporation  and  its  contractors  by 
an  assignee  of  the  contract,  where  the  city 
has  filed  an  affidavit  under  G.  C.  I  11265, 
averring  that  the  subject  of  the  action  was 
money  in  its  hands  and  praying  that  the 
claimants  named  therein  may  interplead  and 
be  ordered  to  settle  their  claims  among  them- 
selves, M»  order  made  for  the  deposit  of  the 
mouy  in  court  and  requiring  such  claimants 
to  appear  before  the  court  on  a  day  named 
and  maintain  their  claims  to  such  money, 
a  demurrer  will  not  lie  to  the  original  peti- 
tion, by  one  of  such  claimants,  on  the  ground 


that  it  does  not  slate  facts  sufficient  to 
constitute  a  cause  of  action  against  him, 
nor  entitle  plaintiff  to  the  relief  sought 
against  him,  nor  to  require  him  to  inter- 
plead to  the  petition:  Bmk  v,  CmeiimaH,  8 
O.  N.  P.  517,  10  0.  D.  (N.P.)  546. 

A  judgment  on  pleadings  when  all  parties 
are  not  in  court  in  suit  involving  ownership 
of  fund  is  erroneous:  BadUj/  v.  Bllit,  7  O. 

C.  C.  (N.a)  313,  18  0.  C.  D.  122  (affirmed, 
without  opfaiion,  SUit  T.  ffaiHey,  77  O.  S. 
623]. 

It  ia  error  to  regard  a  defendant  implead- 
ing othera  aa  being  in  the  case  and  to  grant 
to  him  relief  pmonally  or  to  enter  np  any 
judgment  against  him  in  favor  of  other 
parties  to  the  suit  or  fund  unleae  where  he 
may  have  been  brought  into  the  ease  again 
by  answer  and  cross-petition:  Cozad  v.  SJum- 
MM,  7  Dec.  Sep.  542,  3  BulL  865. 

When  a  party  is  ordered  by  the  court  to 
interplead'  in  an  action,  and  the  subject  of 
the  action  is  not  claimed  by  him,  his  proper 
course  is  to  answer,  disclaim,  or  not  to 
plead  at  all,  and  is  not  by  a  motim  to 
modify  the  entry  of  the  order  of  interpleader: 
Bank  v.  Oinoinnati,  8  0.  N.  P.  517,  10  0. 

D.  (N.P.)  645. 

The  defendants  to  an  action  in  the  nature 
of  an  equitable  interpleader  have  the  right 
to  insist  that  the  whole  fund  shall  be  brought 
into  court  and  tiiat  the  petition  shall  so 
show,  and  a  moUon  will  not  lie  to  strike 
from  thetr  answer*  matter  whleh  raises  an 
issue  with  the  plaintiff  as  to  whether  there 
is  not  a  larger  fund  in  his  hands  than  Iw 
has  admitted  in  his  petition :  Board  of  Bdih 
eatitm  T.  Oaulter,  7  O.  L.  XL  678  [iar  deei- 
•lon  on  exceptions  to  master's  report,  see 
Board  of  BdueaHoH  v.  Conifer,  10  0.  N. 
P.  (N.S.)  123]. 

Where  a  life  insurance  company  makes 
no  defense  and  pays  the  amount  of  its  policy 
into  court  to  abide  the  judgment  of  the 
court  as  between  conflicting  claimants,  par- 
ties claiming  an  interest  in  the  fund  will 
not  be  allowed  to  object  that  the  beneficiary 
named  in  the  policy  has  no  insurable  inter- 
est: KecJOey  v.  Gloss  Co.,  80  0.  S.  213. 

It  is  not  too  late  for  a  defendant  to  file 
the  affidavit  for  interpleader  after  he  has 
demurred  to  the  petition.  G.  C,  111265, 
merely  requires  it  to  be  before  answer:  Coxad 
V.  Shannon,  7  Dec.  Rep.  642,  3  Bull.  865. 

The  petition  in  an  action  by  a  sub-con- 
tractor against  the  owner,  to  enforce  his  lien 
upon  money  due  the  head  contractor,  is  not 
defective  in  that  it  fails  to  aver  that  there 
are  no  other  claims  on  Uie  fund;  such  fact 
may  be  interposed  as  a  defense  or  by  requir- 
ing an  interpleader  to  bring  in  all  parties 
having  an  interest  in  the  fond:  Kloeppinger 


Digitized  byGOOgIC 


I 


MOO 


lanftvoLAnoir. 


V.  OrMter,  1  0.  C.  C.  (N.S.)  457,  15  O.  C. 
T>.  90.  See  also  Mbchakio's  Ldcn. 

The  filing  of  a  motion  by  a  defendant  for 
an  interpleader  does  not  amount  to  the  en- 
tering  of  an  appearance:  Squire  v.  Railway 
OtK,  1  O.  C.  C.  (N.R)  SS4.  16  0.  C.  D.  30. 
Sea  also  Appbu&rcb. 

IX.   INTEREST  ON  FUND. 

Wlwre  a  particnlar  fund  la  paid  into  eonrt 
in  eompUanoe  with  its  order  of  interpleader, 
and  various  olalmants  litigate  between  them- 
advea  as  to  fheir  rights  to  the  fund,  a  de- 
cree distributing  the  fund  will  not  bear  in- 
terest and  an  intervening  claimant  who 
proaeentes  error  to  that  decree  In  good  faith, 
and  i^ve  a  auperaedeaa  bond  to  stay  execu- 
tion can  not  be  compelled,  in  a  suit  on  the 
bond,  to  pay  interest  on  the  fund  or  any  part 
of  it:  Bank  T.  BruM,  84  O.  S.  12. 

Where  default  is  made  under  an  order  for 
the  payment  of  money  into  court,  interest 
will  run  upon  the  amount  bo  retained : 
MeUmpjf  V.  Building  and  Loan  Co.,  13  O. 
D.  (N.P.)  192. 

Failure  to  pay  the  fund  into  court  by 
the  party  filing  -the  interpleader  renders  him 
liable  for  interest  thereon  np  to  the  time 
of  payment:  Catholie  Knight  a  of  America 
V.  Llojfd  Broa.,  U  O.  0.  C.  30,  7  0.  C.  D. 
203. 

An  order  of  the  court  distributing  a  fund, 
paid  into  court  on  its  order  of  interpleader, 
among  the  oonteating  claimants,  is  not  a 
judgment  order  or  decree  which  will  bear 
interest  under  G.  C,  { 8305,  and  an  inter- 
vening claimant  who  in  good  faith,  but  un- 
Bttcceeafully  prosecutes  error,  is  not  liable  for 
interest  to  the  other  claimants  whose  mon^ 
was  thereby  held  up:  Bank  v.  Bnm»,  84  0. 
8.  12. 

A  fund  brought  into  court  on  an  order  of 
interpleader  can  be  ordered  to  be  invested 
on  motion  of  any  of  the  lienholders:  Bank 
T.  Bnms,  84  O.  S.  12,  20. 

An  owner  made  party  to  a  suit  by  sub- 
eontractors  against  the  contractor  must,  to 
relieve  himself  from  interest,  pay  the  amount 
into  court.  Merdy  expressing  a  willingness 
so  to  do  in  his  answer  will  not  relieve  him: 
Hardioare  Co.  t.  SUide,  8  0.  C.  C.  67,  2  O. 
C.  D.  38. 

If  the  owner  is  plaintiff  and  interpleads 
without  bringing  in  the  mon^,  intenst 
■hoold  be  added  to  the  fund :  Port  OUnton  v. 
Stone  Co..  10  0.  C  C.  1,  6  0.  C  D.  218. 
See  also  MExmumfa  Libn. 

X.  APPEAL. 

In  an  aeti<m  of  Interpleads  by  mort- 
gagmrs  against  conflicting  daimanta  of  the 


notes,  in  order  to  ascertain  to  whom  to 
pay,  the  issues  between  the  defendants  are 
for  money  only,  and  triable  by  jury,  hence 
th^  are  not  appealable:  Warner  v.  Jaeger, 
6  0.  O.  a  16,  3  0.  C.  D.  9. 

If  a  defendant,  sued  for  money  (on  a  life 
insurance  policy),  interpleads  adverse  claim- 
ants, and  pays  the  fund  into  court,  the  con< 
test  between  these  claimants  is  not  appeal- 
able: Pratt  V.  Ineuranoe  Co.,  5  O.  C.  G.  ft87, 

3  O.  C.  D.  287. 

Where  a  sheriff  holding  the  proceeds  of  ui 
execution  sale  on  several  judg^nents  is  sued 
by  a  judgment  creditor,  whom  he  had  refused 
participation,  for  his  share,  and  the  other 
execution  creditors  are  substituted  as  de- 
fendants, and  1^  cross-petition  attacic  plain- 
tiff's judgment  as  unauthorized  and  void,  the 
issue  thereby  made  is  equitable,  and  there 
is  no  right  to  a  jury,  and  appeal  therefore 
lies:  MoAlpin  Co.  v.  Finstertcald,  67  O.  S. 
524,  rV  Longsdorfs  Notes,  787. 

If  a  sub-contractor  sues  the  owner  before 
a  justice,  on  a  claim  under  the  mechanic's 
lien  law,  and  the  case  is  appealed  to  the 
c<nnnion  pleas,  where  the  owner  1^  cross- 
petition  avers  that  he  holds  a  fund  on  which 
there  are  several  claimants,  and  Interpleada 
them,  ft  was  held  that  the  case  on  the 
croas-petiUon  was  an  equity  case,  with  all 
the  incidents  of  an  original  jurisdiction,  in- 
eluding  a  ri|^t  of  appeal  to  the  district 
court:  Foeller      Votght^  6  Dee.  Rep.  386, 

4  Am.  L.  Rec.  871. 

Where  L  asked  a  money  judgment  and 
foreclosure  of  a  mechanic's  lien  against  M, 
who  interpleaded  other  parties  and  paid  the 
money  into  court,  no  appeal  can  be  taken  by 
L  as  against  the  other  claimants,  for  none 
could  be  taken  against  M;  and  as  she  was 
a  necessary  party  to  the  appeal,  the  same 
rule  applies  to  the  others:  Lumber  Co.  v. 
Marsh,  16  0.  C.  C.  432,  8  O.  O.  D.  624  (af- 
firmed, without  opinion.  Lumber  Co.  v. 
Mareh,  63  O.  S.  632]. 

Substitution  of  a  third  person  as  defend- 
ant by  interpleader  under  0.  C,  {  11206, 
does  not  convert  the  action  into  a  special 
proceeding,  but  it  remains  a  civil  action,  and 
to  be  proceeded  with  as  such.  Hence,  if  a 
money  demand,  there  is  no  appeal,  but  a 
right  to  a  jury:  Uaginni*  v.  Schwab,  24  0. 
8.  336,  III  Longsdorfs  Notes,  176.   See  also 

AFPUL8. 


INTERPOLATION. 

See  Ai.mATioir  or  Imstncum ;  AmHD- 

HINT. 

Digitized  by  Google 


9501 


OOMMBBOa. 


860S 


INTERPRETATION. 

For  the  interpretation  of  ecmtnots,  see 

CONTBACTB;  PUBI.IO  CoNTBACTS. 

For  the  interpretation  of  instnimentfl  in 
writing,  see  Contracts  ;  Deeds  ;  Lease  ; 
MSbtqaoks;  iNsnuuENT  IN  Wbtfing. 

For  the  interpretation  of  statutes,  sec 
Statdtbs. 

For  the  interpretation  of  wills,  see  Wnxa, 
laoACw  AND  Petibbs. 

INTERPRETER. 

The  qualifications  of  an  interpreter  in  a 
court  proceeding  is  a  matter  within  the 
Bound  discretion  of  the  court:  Fentwn  v. 
State,  I  O.  C.  C.  (N.B.)  S2,  14  O.  C.  D. 

683. 

INTERROGATORIES. 

For  interrogatories  annexed  to  pleadings, 
see  DiscoTEBT,  Bills  or  Dibcotbbt  and 

IKTBB0QAT<»IE8. 

For  intem^torles  to  jury,  see  Vebdict. 

INTERRUPTION. 

See  Tbial. 

For  interruption  of  the  period  of  limita- 
tions, see  IdiOTATiONS,  Statote  of. 

INTERSTATE  BOUNDA- 
RIES. 

See  State. 

INTERSTATE  BRIDGE. 

See  Bbzdges. 

INTERSTATE  COMITY. 

For  interstate  comity,  see  Cohitt. 

INTERSTATE  COM- 
MERCE. 

For  interstate  commerce,  see  also  Conflict 
OF  Laws. 

The  n^;otiation  of  sales  of  goods  which 
are  in  another  state,  for  the  purpose  of 
introducing  them  into  the  state  in  which  the 
negotiation  is  made  is  interstate  commerce; 
In  re  JvUut,  4  0.  0.  C.  (K.S.)  604,  18  O. 
C.  D.  423. 

Interstate  commerce  is  not  subject  to  state 
taxation,  even  though  there  be  no  discrimi- 
nation between  it  and  domestic  commerce. 
The  sale  in  one  state  of  goods  manufactured 
in  another  state  is  ints'state  commerce  and 


not  subject  to  state  taxation:  In  re  Julius, 
4  O.  C.  C.  (N.S.)  604.  16  O.  C.  D.  423. 

A  manufacturer  of  goods  which  are  Inti- 
mate subjects  of  Gommeree,  who  carries  on 
his  business  of  manufacturing  in  one  state, 
can  send  an  agent  into  another  state  to 
solicit  orders  for  the  products  of  his  factory 
without  paying  to  the  latter  state  or  a 
municipally  within  such  state  a  license  for 
the  privilege  of  such  soliciting  to  sdl  his 
goods:  In  re  JnKn*,  4  O.  C.  C.  (N.S.)  601, 
16  O.  0.  D.  428. 

A  license  tax  imposed  by  a  municipal  cor- 
poration within  one  state  npon  ao  agent  of 
a  citizen  of  another  state,  for  the  privily 
of  selling  or  seeking  to  sell  his  goods  in  the 
former  state,  is  a  direct  burden  on  inter- 
state commerce,  and,  therefore,  beyond  the 
power  of  the  state  and  of  the  monicipali^ 
thereof:  In  re  Julius,  4  0.  G.  C.  (N.S.) 
604,  16  O.  C.  D.  423. 

An  ordinance  of  a  municipality  of  this 
state,  under  which  a  license  fee  is  required 
from  the  agent  of  a  portrait  company  resid- 
ing in  another  state  for  the  privU^e  of 
canvassing  for  orders  for  ttte  copying  or 
enlarging  of  pictures  to  t>e  manufactured  by 
said  company  in  said  foreign  state  and  de- 
livered to  customers  in  said  municipality,  is 
in  conflict  with  Art.  I,  {  8,  of  the  constitu- 
tion of  the  United  States,  and,  therefore, 
void:  In  re  JuUtis,  4  O.  C  G.  (N.8.)  604, 
16  O.  C.  D:  423. 

The  general  rule  that  no  action  can  be 
maintained  in  the  courts  of  this  state  upon 
a  cause  of  action  for  wrongful  death  occur- 
ring in  another  state,  except  wliere  the 
person  wrongfully  killed  was  a  citizen  of 
Ohio,  is  BO  modified  by  the  federal  employers* 
liability  act,  of  April  22,  1908,  regulating 
the  liability  of  interstate  railw^  carriers 
for  the  death  or  injury  of  their  employes 
while  engaged  in  interstate  commerce,  as  to 
pennit  the  maintenance  of  such  action  by 
the  proper  representative  of  a  deceased  em- 
ploye of  an  interstate  railway  carrier,  though 
said  employe  was  not  a  citizen  of  Ohio  and 
was  killed  in  some  other  state:  Warii^  v. 
BaOroad,  IS  0.  0.  G.  (K.S.)  83,  83  O.  C.  D. 
194. 

The  common  law  rule  that  a  shipper  is 
bound  by  the  valuation  of  goods,  which  is 
given  by  Mm  for  the  purpose  of  fixing  the 
rate  to  be  charged  for  the  transportation  of 
such  goods,  is  not  abrogated  by  the  inter- 
state commerce  aet:  Cohn-Goodmon  Co.  t. 
BwfMresg  Oo^  13  O.  a  C.  (NJS.)  467,  22  O. 
0.  D.  100  [afflrmed,  without  opinion,  Cohn- 
Gootbnan  Co.  t.  Swpreaa  Oo^  87  0.  S.  458]. 

The  seizure  under  writ  of  attachment  of 
a  Pullman  sleeping  car,  occupied  by  inter- 
state passengers  and  en  route  from  Colum- 
bus, Ohio,  to  Washington,  D.  C.,  requiring 
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ttie  trans-shipment  of  passengers  and  enforc- 
ing the  detention  of  said  car  for  a  consider- 
able period,  render  liable  as  for  conversion 
the  sheriff  who  made  the  seizure  and  the 
attaching  creditor  and  his  attorney  who  ac- 
tively assisted  in  said  seizure:  Pullman  Oo. 
T.  Linke,  II  O.  L.  R.  63. 

A  foreign  corporation  whose  business  is 
fumishhig  refrigoator  oars  aad  ice  therefor, 
fmr  tiftnapcMrtation  purpooes,  partly  within 
this  state,  and  partly  without  and  across 
th&  itate,  is  a  "transportation  or  other  eor- 
poratltm  o^ged  in  Ohio  in  interstate  com- 
meroe  bnsinen**  «ithin  the  meaning  of  G. 
a,  1 188:  Fruit  Co.  T.  Car  JAnet,  74  O.  8. 
168,  IV  Longtdorfa  Notes,  1008  [reversing 
Oar  IAum  t.  Frvit  Co^  B  0.  O.  C.  (K.a) 
161,  16  0.  C.  D.  496].  See  also  Cobfqra- 
mma. 

The  ovnersbip  of  game  animals  and  birds 
is  in  the  state  in  its  sovereign  C8{>acity,  and 
the  question  of  possession  or  ownership  by 
an  individual  is  one  not  of  pnblic  right  but 
public  policy,  and  may  be  regulated  and  re- 
strained by  legislation  enacted  for  the  com- 
mon good:  FUton  T.  State,  1  0.  N.  P.  (N. 
S.)   183,  14  O.  D.  (N.P.)   156.    See  also 

OAHB-U.WB. 

INTERSTATE  COUNTY 
DITCH. 

See  DiTCHBS. 

INTERSTATE  EXTRADI- 
TION. 

See  ErrBAinnoN. 

INTERSTATE  RAILROAD. 

See   Cabbiebs;   Rahjuuds;  Interstate 

COHlfBBCE. 


INTERURBAN  RAIL- 
ROADS. 

See  SiBEET  Railways  and  IxTiRuraAN 
Bailwats. 

INTERVENING  CAUSE. 

See  Neoligenob;  Tcwts,  and  cross  refer- 
ences thereunder. 

INTERVENOR. 

A  bank  holding  a  warehouse  receipt  for 
the  property  as  security  is  a  proper  defend- 
ant  in  repUvin  by  the  consignor  and  owner 


against  the  war^ouseman  holding  under  the 
consignee:  Cleveland  v.  8hoeman,  40  O.  S. 
176,  IV  LongsdorTs  Notes,  16.  See  also 
RmsTiN. 

A  mortgage  of  a  curtesy  being  void  by 
statute  the  beneficiaries  of  the  statute, 
namely,  the  children,  should  he  held  suffi- 
ciently interested  to  be  heard  to  resist  an 
attempt  to  enforce  it:  Robert  T.  Suffer  41  O. 
S.  225,  IV  Longsdorf's  Notes,  58. 

Where  an  indorsee  of  a  note  sues  on  it  an 
equitable  owner  by  prior  transfer  made  by 
a  separate  instnunent  may  though  not  a 
party  to  it  intervene  by  cross-petition  and 
set  up  his  title:  Kemohati  v.  DurJiam,  48  0. 
8.  1,  IV  Longsdorfs  Notes,  399. 

An  indorsee  in  possession  under  a  blank 
indorsement  is  prima  facie  owner  and  entitled 
to  sue,  but  this  presumption  may  be  rebutted 
and  the  rights  of  the  real  owner  established: 
Oabom  v.  MoClelUmd,  43  O.  S.  284,  IV  Longs- 
dorfs Notes,  166. 

The  real  owner  may  intervene  and  by  cross- 
petition  obtain  the  relief  to  which  he  is  en- 
titled M  against  the  indttfsee  or  holder  su- 
ing as  apparent  owner:  Oabom  T.  McClel- 
Umdf  48  0.  S.  284,  IV  Longs^rfs  Notes, 
166. 

A  cross-petition  by  a  stranger  not  a  neces- 
sary par^  to  settle  the  controversy  in  the 
ori^nal  ease,  can  not  he  injected  by  him 
into  the  ease  as  where  in  an  action  by  the 
hold^  of  a  note  against  the  maker  a  third 
person  seeks  to  come  in  and  contest  the 
plaintiff's  right  and  assert  a  r^t  in  him- 
self. Only  a  defendant  can  interplead  an- 
other person:  HUlier  V.  Stewart,  26  O.  8. 
652,  III  Longsdorrs  Notes,  337. 

If  a  reply  is  filed  to  the  cross-petition  a 
demurrer  to  the  reply  will  react  back  to 
the  right  to  file  such  cross-petition:  BUlier 
V.  StevMTt,  26  0.  S.  652,  III  Longsdorf's 
Notes,  337. 

Trustees  or  mortgagees  of  a  railroad  un- 
der a  trust  deed  may  be  let  in  under  G.  C, 
1  11255,  to  resist  an  action  for  money  against 
the  road:  Carey  v.  Railroad  Co.,  2  Dee.  Rep. 
85,  1  W.  L.  M.  838. 

If  sureties  on  a  third  bond  of  an  execu- 
tor are  liable  for  the  entire  deficit,  judg- 
ment will  be  rendered  without  delaying  the 
case  to  ascertain  whether  other  sureties  made 
parties  are  liable  to  contribute,  tbcre  being 
no  priority  between  the  parties:  Foster  v. 
Wise,  46  O.  S.  20.  IV  Longsdorfs  Notes, 
308. 

Where  a  contractor  to  build  a  railroad, 
in  order  to  raise  funds  mortgaged  property 
to  the  president  of  tbe  road,  who  now  seeks 
to  foreclose,  unpaid  contractors,  who  claim 
that  the  contractor  was  not,  in  fact,  such, 
but  was  only  agent  of  the  road,  and  re- 
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eeived  th«  mortgaged  property  from  the  road 
in  fraud  of  creditors,  and  that  they  are,  in 
fact,  th«  chief  contractors,  may  come  into 
th«  mit  to  deny  the  bona  fidea  of  the  mort- 
gage, th«y  having  a  lien  by  attachment: 
BartUtt  T.  i>a«tcrt0N,  ft  Dee.  Bep.  73,  10 
BnlL  M7. 

Snbaequent  attaching  creditors  in  an  ac- 
tion after  judgment  to  determine  priorities 
may  attack  and  defeat  the  lien  of  a  prior 
attachment  on  the  ground  not  of  mere  ir- 
regnlarify  or  informality,  hnt  that  it  was 
issued  without  authority  of  law:  Seiberi  y. 
Bwitter,  3S  O.  8.  Ml,  HI  Longodorfs  Notes, 
818. 

Other  attaching  creditors  may  attack  an 
attachment  but  have  not  the  same  latitude 
as  the  debtor  has,  since  he  may  waive  in- 
formalities not  going  to  the  jurisdiction: 
Ward  T.  Bowardj  12  O.  S.  158,  II  LongsdorfB 
Kotea,  S53. 

Irregularities  in  omitting  requirements  de- 
signed for  the  debtor's  prot««tion,  as  the 
attachment  tmnd  or  defects  in  the  affidavit, 
do  not  affect  the  validity  as  to  other  cred- 
itors or  buyers.  The  debtor  himself  must 
object,  or  they  are  waived.  Contra  of  pro- 
visions requiring  notoriety  as  the  presence 
of  two  freeholders  in  attaching  and  taking 
the  proper^  into  custody,  for  these  are  for 
the  protection  of  third  persons,  and  they  may 
dispute  the  validity  if  omitted:  Root  v.  Rail- 
road Co.,  45  O.  R.  222,  IV  I^ngsdorf's 
Notes,  270. 

A  mortgagee  of  land  is  not  a  proper  party 
to  an  action  for  money  only,  in  which  an 
attachment  on  the  land  is  levied,  for  the 
plaintiff  can  not  have  relief  in  equity  to 
reach  the  equity  of  redemption  until  after 
judgment  and  execution.  Hence,  if  the  at- 
tachment is  void  a  decree  of  foreclosure  with- 
out independent  service  falls  with  it:  Endel 
T.  Ltibrock,  33  O.  R.  264,  III  Longsdorf's 
Notes,  672. 

A  subsequent  attaching  creditor  can  raise 
qneations  of  priority  by  motion,  but  not  by 
answer,  and  is  not  a  proper  party  to  the 
action:  Earr^m  v.  King,  0  0.  R.  388,  II 
Longsdorfa  Notes,  38S. 

In  an  attachment  case  it  is  error  to  allow 
other  attaching  parties  to  come  in  as  parties. 
They  may  attack  the  attachment  on  the 
ground  of  want  of  jurisdiction,  though  not 
for  informalities,  but  they  must  do  so  on 
distribution,  or  in  some  other  suit:  Ward 
T.  Eowardt  12  O.  S.  158,  II  Longsdorfs 
Notes,  S53. 

A  third  person  such  as  the  debtor's  wife 
claiming  attached  real  estate,  by  having  an 
interest  in  the  attachment,  does  not  have 
an  Interest  in  the  action  or  defense,  and, 
hence,  can  not  Intervene,  for  this  would  be 
combining  two  lawsuits:  Boyer  v.  Maginnia, 


10  Dee.  Bep.  378,  20  Bull.  471.    See  also 

ATTAOHHKIfT. 

A  bond  by  the  continuing  partner  to  the 
retiring  partner  to  settle  all  the  ddita  is 
not  a  mere  Indenml^  which  can  not  be  sued 
on  until  damage  has  occurred,  but  is  a  con- 
tract to  pay,  and  the  retiring  partner  may 
before  p^ii^  any  dAts  get  judgment  on  it, 
and  the  eoart  mi^  have  the  creditors  made 
parties  and  permit  the  obligors  to  pay  than 
and  credit  ttw  amounts  on  the  judgment: 
W-OsoM  T.  SHtUeett,  9  O.  8.  487,  n  Loiiga- 
dorfs  Notes,  300.  8ee  also  Bomw,  Stmnr. 

The  lira  of  the  partners  for  just  dutribn- 
tion  will  be  available  to  creditors  in  a  suit 
by  a  member  of  an  insolvent  firm  tor  ^a- 
Bolntion,  receiver  and  winding  up,  and  an 
unsecured  ereditor  can  intervene  to  contest 
preferences:  Bell  T.  ITOIer,  11  Dec  Rep.  183, 
25  BulL  126.    See  also  PARNnsBiF. 

If  the  husband,  at  her  instance,  recovers 
judgment  in  bis  own  name  for  the  loss  of 
her  trunk  and  contents,  and  his  creditor 
gamiahcs  the  fund,  she  can  come  into  the 
case  by  counterclaim  and  obtain  an  injunc- 
tion, treating  the  husband  as  a  trustee: 
Pt«rton  V.  Bmith,  0  0.  S.  554,  II  Longsdorfs 
Notes,  398  [affirming  Pieraon  v.  Smith,  IS 
Dec  Bep.  637,  2  Gas.  104,  1  D.  305].  See 
also  Husband  and  Wife. 

All  the  obligors  on  a  bond  must  join  in 
asking  relief  against  a  judgment  on  it:  Pot- 
lard  V.  Collier,  8  O.  43,  I  Longsdorfs  Notes, 
412.    See  also  Pabtiks. 

Under  publication  for  unlcnown  owners,  a 
person  claiming  the  mtire  title  ia  not  a  mere 
volunteer,  but  may  come  in  and  set  up  a 
title  by  occupancy  to  prevent  partition: 
Harmon  T.  Kelley,  14  O.  502,  I  Longsdorfs 
Notes,  688.    See  also  PAnmoN. 

The  attaching  creditors  may  equally  come 
in  and  set  up  their  rights  for  themselves, 
and  may  also  come  in  after  appeal  to  the 
district  court.  The  right  of  possession  hav* 
ing  been  determined  as  between  the  mortgagee 
and  the  t^Seer,  the  court  must  retain  the 
case  to  adjudicate  on  the  counterclaim :  Jfor- 
gan  t.  Spongier,  20  0.  S.  38,  n  Longsdorfs 
Notes,  078. 

In  r^levin  by  a  mortgagee  a  prior  mort- 
gagee can  not  cross-petition  claim  that  he 
allowed  the  plaintiff  to  sell  and  is  entitled 
to  the  proceeds,  and  sneh  claim  amounts  to 
a  charge  that  plaintiff  is  trustee  of  the  pro- 
ceeds for  the  cross-petitioner,  and  such  dalm 
can  not  be  Intruded  into  the  case:  CoIioeU 
T.  Aitc^iBon,  7  Dec  Rep.  101,  1  Bull.  111. 

Whether  a  third  person  can  berame  a 
party  to  the  replevin,  and  by  cross-petition 
claim  the  property,  was  queried  but  not  de- 
cided: Parhinton  T.  Bank,  6  Dec  Rep.  317, 
4  Am.  L.  Bee.  401.   See  also  Cbattkl  Most- 

OAOXB. 
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UDBeeured  creditors  of  an  insolvent  may 
intervene  and  contest  the  right  of  chattel 
mortgages  to  be  paid  out  of  the  proceeds  of 
sale:  Sajfler  v.  Simpson,  45  O.  S.  141.  IV 
Longsdorf's  Notes,  284  [affirming  Simpson 
V.  Sayler,  2  O.  C.  C.  73.  1  0.  C.  D.  370; 
In  re  Manufacturing  Co.,  Goebel  256;  revers- 
ing In  re  Uanufacturing  Co.,  0  Dec  Bxp. 
637.  16  Bull.  88].    See  also  Convrs. 

INTERVENTION. 

For  intervention,  see  aleo  iKTran^DKB; 

To  an  action  of  replevin  by  a  mortgagee 
of  personal  property  against  an  officer  hold- 
ing the  property  by  virtne  of  I^al  process 
for  the  satisfaction  of  a  debt  of  the  mort- 
gagor, the  creditor  may  cause  himself  to  be 
made  a  party  defendant  and,  by  counter 
claim  therein  may  set  up  and  enforce  his 
right  to  relief:  Morgan  t.  Spongier,  20  0. 
S.  38,  n  Longsdorf's  Notes,  978. 

After  an  action  in  replevin  by  a  mort- 
gagee of  personal  property  against  an  officer 
holding  the  property  by  virtue  of  Ic^l  proc- 
ess for  the  satisfaction  of  a  debt  of  the 
mor^gor,  has  been  appealed  to  the  district 
court.  It  is  not  too  late  for  the  ereditm-  to 
come  in  as  a  party  defendant  and  set  up  his 
claim,  provided  the  fact  of  seizure  has  been 
set  up  as  a  defense  by  the  officer  in  the 
court  below:  Morgan  T.  Spongier,  20  0.  S. 
38,  n  Longsdorfs  Notes,  978. 

Where  a  creditor  of  the  mortgagor  of  per- 
sonal property  causes  the  same  to  be  seized 
by  1^1  process  for  the  satisfactitm  of  his 
debt,  he  acquires  thereby  a  lien  upon  the 
property,  subject  to  the  rights  of  the  mort- 
gager, and  may  sustain  an  action  against 
the  latter  to  redeem  the  property,  or  for 
other  proper  equitable  relief :  Morgan  T. 
Spongier,  20  O.  S.  38,  II  Longsdorfs  Notes, 
978. 

Where  creditors  of  a  mortgagor  have  in- 
tervened in  an  action  in  replevin  by  a  mort- 
gagee of  personal  property  against  the  of- 
ficer holding  such  property  by  virtue  of  legal 
process  on  behalf  of  such  creditors,  it  is  the 
duty  of  the  court  vrhen  the  issues  between 
the  mortgagee  and  the  officer  as  to  right  of 
property  and  possessions  have  been  deter- 
mined by  the  verdict  of  the  jury  and  judg- 
ment entered,  to  retain  the  cause  for  fur- 
ther adjudication,  so  far  as  regards  the 
counter  claims  of  the  creditors:  Morgan  v. 
Spongier,  20  O.  S.  38,  II  Longsdorfs  Notes, 
978. 

A  subsequent  attaching  creditor  can  raise 
questions  of  priority  by  motion,  but  not  by 
answer,  and  is  not  a  proper  party  to  the 
action:  Harrison  v.  King,  9  O.  S.  388,  II 
Longsdorf's  Notes,  383. 


In  an  attachment  case  it  is  error  to  allow 
other  attaching  parties  to  come  in  as  parties. 
Th^  may  attack  the  attachment  on  the 
ground  of  want  of  jurisdiction,  though  not 
for  informalities,  but  th^  must  do  so  on 
distribution,  or  in  some  other  suit:  Want 
T.  Hotoard,  12  0.  S.  168,  11  Longsdorfs 
Notes,  653. 

An  assignee  for  benefit  of  the  creditors  of 
an  attachment  debtor  has  no  standing  in 
court  to  move  to  Set  aside  the  attachmmt 
levied  before  the  assignment,  for  creditors 
themselves  could  not  intervene.  The  as- 
signee  can  sell,  and  liens  attach,  to  the  fund, 
and  must  be  worked  out  in  the  probate 
court:  Stiehtenoth  v.  humler  Co.,  7  0.  N. 
P.  235,  1  O.  D.  (N.P.)  352. 

In  attachment  proceedings  where  it  is 
sought  through  the  answer  to  a  garnishee 
process  to  hold  tiie  funds  of  one  who  is  a 
stranger  of  the  action,  pending  the  obtain- 
ing of  jurisdiction  over  the  defendant  by 
publication,  the  owner  of  the  fund  is  "in- 
terested" in  the  proceedings  within  Uie  mean- 
ing of  G.  C,  1  11370,  and  upon  intervening 
by  motion  to  discharge  the  attachment  he 
has  the  right  to  be  heard :  Soop  Co.  v.  Bran- 
Icamp,  6  0.  N.  P.  (N.8.)  252,  18  O.  D. 
(N.P.}  92. 

In  an  attachment}  as  in  exeeuttoD,  one 
claiming  to  be  the  real  owner  of  the  prop- 
vrtj  ean  not  intervene  in  order  to  contest 
the  d<l>tor*s  ris^t  to  the  property.  He  most 
resort  to  an  independent  action,  as  replevin. 
(ioiot  T.  Land  €o^  9  O.  G.  O.  378,  6  O.  0. 
D.  163. 

A  mortgagee  of  land  !s  not  a  proper  party 
to  an  action  for  money  only,  in  which  an  at- 
tachment on  the  land  is  levied,  lor  the 
plaintiff  can  not  have  relief  in  equity  to 
reach  the  equity  of  red«nption  until  aft« 
judgment  and  execution.  Hence,  if  the  at- 
tachment is  void  a  decree  of  foreclosure 
without  independent  service  falls  with  it: 
Endel  v.  Leibrooh,  33  O.  S.  254,  III  Longs- 
dorfs Notes,  672.    See  also  ATTACHUsnT. 

If  the  husband,  at  her  instance,  recovers 
judgment  in  his  own  name  for  the  loss  of 
her  trunk  and  contents,  and  his  creditor 
garnishes  the  fund,  she  can  come  into  the 
case  by  counter-claim  and  obtain  an  injunc- 
tion, treating  the  husband  as  the  trustee: 
Pierson  v.  Smith,  9  O.  S.  554,  II  Longsdorf's 
Notes,  398  [affirining  Pierson  v.  Smith,  12 
Dec.  Rep.  637,  2  Gaz.  104,  1  D.  305].  See 
also  Husband  and  Wife. 

A  creditor  who  by  garnishment  becomes 
assignee  of  his  debtor's  rights  in  an  estate 
is  entitled  to  come  into  his  debtor's  litiga- 
tion in  another  court  against  such  estate  in 
order  to  protect  his  interest:  Keuhter  v. 
Temmen,  8  O.  N.  P.  21,  8  O.  D.  (N.P.) 
584. 
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Third  persons  claiming  interests  in  the 
property  can  not  contest  plBintiflTs  cause  of 
action.  The  debtor  alone  can  do  that  Ques- 
tions as  to  the  ri^ts  of  third  persons  col- 
lateral to  any  issue,  can  not  be  tried  in  the 
original  ease:  VaUette  t.  Bank,  12  Dec. 
Rep.  209,  2  H.  1. 

A  third  person — as  here,  the  debtor's  wife 
claiming  attached  real  estate — by  having  an 
interest  in  Uie  attachment,  does  not  have  an 
interest  in  the  action  or  defense,  and,  hence, 
can  not  intervene,  for  this  would  be  cMnbin- 
ing  two  lawsuits:  Boyer  v.  Maginnia,  10 
Dee.  Rep.  378,  20  BnU.  471. 

A  gnaran^  to  save  another  from  'liabil- 
if^**  on  debts — as  hare  to  an  outgoing  part- 
ner—tmlQu  saving  harmless  or  from  dam- 
ages, may  be  sued  upon  when  judgment  has 
been  had  against  tfie  indemnified  party  on 
a  liability,  Uioogh  he  has  not  paid  it,  and 
the  creditor  nuy  interrme  in  the  action  so 
as  to  obtain  the  fruits  ci  tike  action:  Pratt 
T.  Walworth,  15  O.  0.  C.  412,  8  O.  C.  D.  472 
[affirmed,  without  opinion,  Walioorth  v. 
Prttt  OS  O.  S.  6S9].   See  also  Sukeit. 

In  an  aotim  on  an  account,  an  intervening 
pleading  claiming  ownership  as  against 
plaintiff  may  be  filed  by  a  receiver,  show- 
ing that  the  ownership  was  adjudicated  to 
him  in  a  former  suit  to  which  plaintiff  was 
a  party:  Btewart  v.  Rouzer,  1  Dayton  Term 
"Rep.  (Iddings)  83.    See  also  Parties. 

A  petition  by  partners  for  a  receiver  aver- 
ring that  the  withdrawal  of  a  partner  six 
months  before  had  crippled  the  firm's  re- 
sources and  rendered  it  unable  to  meet  the 
obligations  shows  that  it  had  no  reasonable 
expectation  of  paying  for  goods  thereafter 
bought,  and  the  seller  intervening  is  enti- 
tled to  the  proceeds  of  the  sale  of  his  goods: 
Oobrecht  T.  McDonald,  5  O.  N.  P.  427,  8 
O.  D.  (N.P.)  628.    See  also  Sales. 

Unsecured  creditors  of  an  insolvent  may 
intervene  and  contest  the  right  of  chattel 
mortgages  to  be  paid  out  of  the  proceeds  of 
sale:  Sayler  v.  Simpeon,  45  0.  S.  141,  IV 
Longsdorf's  Notes,  264  [affirming  Simpson  v. 
Sayler,  2  O.  C.  C.  73,  I  0.  C.  D.  370;  In 
re  Manufacturing  Co.,  Ooebel  256;  reversing 
In  re  Manufacturing  Co.,  0  Dee.  Rep.  637, 
16  Bull.  38].    See  also  Coubts. 

INTER  VIVOS. 

For  gifts  inter  vivos,  see  Gifts. 

INTESTACY. 

See  IrnsTATi. 

INTESTATE. 

See  Desoxht  asd  Dibtbibction  ;  Wills, 
LnAom  AND  Devibbb;  Down. 


"Intestate"  means  without  having  made 
a  will:  Ooff  V.  Moore,  11  O.  N.  P.  (N.S.> 
643. 

Where  A  died  testate  as  to  part  of  faia 
propo^,  and  inteetate  as  to  the  residue, 
leaving  a  widow  who  elected  to  talce  under 
his  will,  it  was  held  that  such  election  did 
not  bar  the  right  of  such  widow  to  her  dis- 
tributive share  of  the  personal  estate  not 
disposed  of  by  the  will:  Bane  v.  Wick,  14 
O.  S.  505,  n  Longsdorfs  Notes,  681. 

After  a  widow  has  elected  to  take  under 
her  husband's  will,  she  is  not  entitled  to 
dower  in  the  real  pnqwriy  of  her  deceased 
husband  of  whidi  he  died  intestate:  BvriKart 
T.  awthart,  7  O.  a  C.  388,  4  0.  0.  D.  624. 

A  widow,  by  alectbag  to  take  under  lier 
deceased  husband's  will,  is  not  baned  (rf 
dower  in  the  realfy  of  which  he  died  in- 
testate unless  the  will  express^  stipulates 
that  sneh  provision  shall  be  in  lira  of  dower: 
In  re  MeDonatd,  2  0.  N.  P.  232,  4  O.  D.  (K. 
P.)  396. 

Election  by  a  widow  to  take  under  the 
will  of  her  deoeued  husband  does  not  pre- 
clude her  inheritance  of  lands  as  to  which 
her  husband  died  intestate  and  to  which  no 
reference  was  made  in  his  will:  Bowers  t. 
MoCUl,  12  0.  N.  P.  (N.S.)  124,  22  O.  D. 
(N.P.)  407. 

One  who  leaves  a  will  which  bequeaths  a 
life  estate  only  in  realty  inherited  from  a 
deceased  spouse,  permitting  the  fee  to  go 
where  the  statute  sends  it,  does  not  die  in- 
testate as  to  said  fee,  and  in  consequence 
the  fee  passes  under  the  provisions  of  O. 
C,  S  8674,  rather  than  1 8577:  Ooff  v.  Moore, 
11  O.  N.  P.  (N.S.)  648. 

INTESTATE  SUCCESSION. 

See  DBSOEifT  Aint  BianzBirnoii. 

INTIMIDATION. 

A  display  of  force,  though  none  is  actual- 
ly used,  such  as  where  groups  of  members 
of  a  latxn-  union  visit  non-union  workmen  at 
their  homes  or  places  of  work  In  pursuance 
of  an  unlawful  purpose  against  the  employer, 
is  "intimidation,"  and  unlawful:  Hillenbrand 
7.  Trades  Council,  14  O.  D.  (N.P.)  628.  See 
also  BorcoTTS  and  Strikes;  Labob. 

The  mere  relation  of  employer  and  «n- 
ploye  does  not  "create  a  presumption  of  in- 
timidation in  the  case  of  employes  whose 
signatures  to  a  local  option  petition  were 
solicited  by  superintendents  under  whom  thvy 
were  employed:  In  re  Local  Option,  5  O.  L. 
R.  617,  63  Bull.  0.  See  also  IirroxicATiira 
Liquor. 

INTOXICATED  PERSON. 

See  IirrazlOATnnr.  ^  . 
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